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DECEIT.  —  See  the  title  Fraud  and  Deceit. 

DECIDE.  (See  also  Decision,  infra)  —  To  "decide"  includes  the  power 
and  right  to  deliberate,  to  weigh  the  reasons  for  and  against,  to  see  which 
preponderate,  and  to  be  governed  by  that  preponderance.* 


1.  Com.  V.  Anthes,  5  Gray  (Mass.)  253.  The 
definition  of  the  text  is  from  the  opinion  of 
Thomas,  J.  The  court  divided  equally  upon 
the  question  whether  a  statute  conferring 
upon  the  jury  in  criminal  cases  the  power  to 
decide,  by  a  general  verdict  both  the  facts  and 
the  law,  empowered  it  to  determine  questions 
of  law  against  the  instructions  of  the  court. 
A  majority  of  the  court  decided  that  if  the 
legislature  intended  to  confer  such  power  the 
statute  was  unconstitutional.  See  the  title 
Questions  ok  Law  and  Fact. 

Instructions.  —  A  recital  in  a  bill  of  excep- 
tions, that  "  the  court  decided  "  certain  legal 
propositions,  is  not  sufficient  to  show  that  such 
decisions  were  given  as  instructions  to  the 
jury.  The  court  said;  "  Those  decisions  may 
have  been  announced  incidentally  during  the 
trial,  and  not  given  as  authoritative  state- 
ments of  the  law  to  the  jury."  Gotten  v. 
Bradley,  38  Ala.  506. 

Power  of  Sale.  (See  also  the  titles  Powers; 
Wii.i.s.) — Where  a  testator  gave  property  to 
trustees  under  his  will  on  trust  to  sell,  after 
the  decease  of  his  wife,  at  their  sole  discre- 
tion, and  declared  that  "  in  case  under  the 
clause  hereinbefore  contained,  it  shall  be 
agreed,  or  my  trustees  shall  deride,  to  sell  " 
the  property,  one  of  his  sons  might  purchase 
the  same  at  less  than  the  market  price,  it  was 
held  that  the  will  created  not  a  mere  power 
but  a  trust  to  sell,  with  a  discretion  in  the 
trustees  as  to  the  manner  and  particular  time 
of  selling,  which  after  the  wife's  death  became 
absolute.  Lord  Hatherley  said  ;  "  The  word 
decide  occurring  later  in  the  will,  I  think, 
means  nothing  more  than  that,  having  said,  if 
a  sale  takes  place  during  my  wife's  life  there 
must  be  a  form  gone  through,  and  more  than 
a  form,  a  resolution  come  to  by  the  majority 
of  my  children  and  the  trustees  in  this  matter, 
to  all  of  whom  1  give  a  voice;  he  then  says,  if 
it  takes  place  after  her  death,  it  is  to  be  at  the 
discretion  of  the  trustees.  Whether  it  be  in 
the  wife's  lifetime  or  whether  it  be  after  her 
death,  they  must  decide  what  is  the  right  mo- 
ment, in  their  rcasf)nable  discretion,  for  the 
sale,  which  they  must  effect  in  a  reasonable 
lime."  Lord  O'Hagan  said:  "  I  think  that 
9  C.  of  L. — I 


the  word  decide  in  a  subsequent  part  of  the 
will  may  fairly  be  taken  to  point,  not  to  a 
capricious  or  unlimited  capacity  of  action  or 
postponement,  but  to  the  exercise  of  that  '  dis- 
cretion '  in  fixing  judiciously  the  period  for 
the  fulfilment  of  the  trust  to  sell."  Lord 
Chelmsford  said:  "The  word  decide  was 
perhaps  inadvertently  used.  But  the  moment 
it  is  ascertained  that  an  absolute  trust  for  sale 
is  created,  all  nice  criticisms  as  to  the  meaning 
of  the  words  '  received  '  and  decide  fall  to  the 
ground."  Minors  -■.  Battison,  L.  R.  i  App. 
428. 

Decide  upon  the  Election.  —  Where,  under  a 
provision  of  the  constitution,  "  the  governor 
shall  decide  upon  the  election  and  qualification 
of  the  person  returned,"  this  language  "  con- 
fers the  jurisdiction  upon  the  governor  to 
decide  both  as  to  the  election  and  qualification 
of  the  person  returned  as  elected,  as  well  in 
the  case  of  a  contest  as  where  there  is  no 
contest.  *  *  *  Although  the  governor  is 
vested  by  the  constitution  with  jurisdiction  of 
a  contested  election  for  attorney-general,  the 
power  thus  conferred  is  not  self  executing; 
that  is  to  say,  it  cannot  be  executed  by  the 
governor  until  he  is  clothed  by  law  with  the 
authority,  means,  and  instrumentalities  which 
will  enatile  him  to  execute  the  power.  *  *  * 
For  this  purpose  the  action  of  the  legislative 
department  must  be  called  into  exercise,  for 
the  legislature  alone  has  the  power  of  passing 
laivs."  Groome  -'.  Gwinn,  43  Md.  626,  627. 
Sec  generally  the  title  Ki.Kf  tions. 

Decide,  or  Take  Part  in  the  Decision.  —  The 
prohibition  against  a  judge  "  deciding  or  tak- 
ing part  in  the  decision  "  of  a  case  argued 
when  he  was  not  present  in  court  and  sitting 
as  judge,  was  held  not  to  apply  to  the  case 
of  a  judge  who,  without  having  heard  the 
argument,  sits  as  one  of  the  three  necessary 
to  constitute  the  court,  when  the  other  two 
members  who  did  hear  the  argument  make 
the  decision,  their  associate  taking  no  part 
therein.  Corning  v.  Slosson,  16  N.  Y.  294. 
Sec  also  the  title  Ji'I)i;e. 

Appeal  —  Decided  Against.    (See  also  Encvc 
OK  I'l,.  AM)  I'k.,  title  Appeals,  vol.  2,  p.  i.)  — 
Where  a  rule  iii.<i  has  been  granted  to  enter  a 
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Definition. 


DECISION. 


Befinition. 


DECISION.  (See  generally  the  titles  Findings  ;  Judgments  and 
Decrees  ;  Verdicts  ;  and  see  Encyc.  oe  Pl.  and  Pr.,  title  Decisions,  vol.  5, 
p.  936;  and  see  DECIDE,  .w/'m.) — The  word  "decision"  is  a  very  comprehen- 
sive term.  It  has  been  defined  to  be  an  account  or  report  of  a  conclusion, 
especially  of  a  legal  adjudication;  as  a  decision  of  arbitrators;  a  decision  of  the 
Supreme  Court.* 

must,  in  every  case  of  a  trial  by  the  court,  be 
a  decision.  That  decision  must  be  made  by 
the  judge.  This  can  only  appear  by  his  sig- 
nature or  allocatur.  In  legal  effect,  the  deci- 
sion of  the  judge  is  like  the  report  of  a  referee. 
The  things  are  called  by  different  names,  but 
mean  precisely  the  same  thing.  In  the  one 
case,  judgment  is  to  be  entered  upon  the  deci- 
sion; in  the  other,  upon  the  '  report.'  "  But 
the  words  are  sometimes  used  interchange- 
ably. See  Pierce  v.  State,  109  Ind.  535,  where 
it  was  held  that  an  exception  to  the  "  opin- 
ion "  of  the  court  overruling  a  motion  for  a 
new  trial  is  sufficient  as  an  exception  to  the 
decision  as  required  by  statute. 

Distinguished  from  Judgment  or  Decree  — 
Equivalent  to  Finding  —  New  Trial.  (See  gen- 
erally Encyc.  of  Pl.  and  Pr.,  title  New  Trial.) 
—  An  Indiana  statute  provided  that  an  appli- 
cation for  a  new  trial  might  be  made  at  any 
time  during  the  term  at  which  the  verdict  or 
decision  was  rendered.  In  Evansville,  etc., 
R.  Co.  V.  Maddux,  134  Ind.  573,  the  court 
said:  "  The  terms  '  verdict'  or  decision,  as 
used  in  the  statute,  have  reference  to  the  find- 
ing upon  the  facts,  the  term  '  verdict  '  signify- 
ing the  finding  by  the  jury,  and  the  term 
decision  the  finding  by  the  court.  The  judg- 
ment or  decree  is  not  the  decision,  but  follows 
and  is  based  upon  the  verdict  of  the  jury  or 
the  decision  of  the  court."  To  the  same 
effect  see  Benefiel  v.  Aughe,  93  Ind.  404; 
Dodge  V.  Pope,  93  Ind.  484;  Wilson  v.  Vance, 
55  Ind.  394;  Rosenzweig  v.  Frazer,  82  Ind. 
342;  Christy  v.  Smith,  80  Ind.  573;  Jones  v. 
Jones,  gi  Ind.  76;  Krutz  v.  Craig,  53  Ind.  561; 
Pennsylvania  Co.  v.  Sedwick,  59  Ind.  336; 
Rodefer  v.  Fletcher,  89  Ind.  563;  Weaver  v. 
Apple,  147  Ind.  304. 

And  that  decision  may  be  synonymous  with 
finding  of  court,  see  Corbett  v.  Twenty-third 
St.  R.  Co.,  114  N.  Y.  579;  Marshall  v.  Golden 
Fleece  Gold,  etc.,  Min.  Co.,  16  Nev.  172. 

Though  decision  is  sometimes  distinguished 
from  judgment  (Corning  v.  Ryan,  3  Colo.  531, 
and  the  cases  cited  above),  yet  it  has  been 
held  that  a  decision  is  a  judgment  of  the 
court.  In  re  Milford,  etc.,  R.  Co.,  (N.  H. 
1896)  36  Atl.  Rep.  548. 

New  Trial  —  Dismissal  of  an  Action.  —  In  Vol- 
mer  v.  Stagerman,  25  Minn.  235,  it  was  held 
that  a  dismissal  of  an  action  for  insufficiency 
of  evidence  was  a  decision  of  the  same  within 
the  meaning  of  a  statute  regulating  new 
trials.  This  case  follou's  McCormick  v. 
Miller,  ig  Minn.  443;  Thompson  v.  Myrick, 
24  Minn.  4.    And  see  Decide,  supra. 

Dismissal  of  Appeal.  —  Where,  on  appeal,  it  is 
made  the  duty  of  the  clerk  of  the  court  of  ap- 
peal to  remit  the  record  to  the  court  below 
with  the  decision  or  final  judgment,  the  order 
of  dismissal  of  (he  appeal,  where  the  appeal  is 
dismissed  for  the  failure  of  the  appellant  to 
comply  with  a  rule  of  court,  must,  said  the 
court,  "  be  deemed  the  decision  on  the  ap- 
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verdict  for  the  defendant  on  a  point  reserved 
at  the  trial,  or  for  a  new  trial  on  the  ground  of 
misdirection  and  that  the  verdict  was  against 
evidence,  which  rule  was  afterwards  made 
absolute  to  the  extent  of  granting  the  new 
trial,  the  defendant  was  held  not  to  be  "  de- 
cided against  "  on  the  points  reserved  at  the 
tri.tl  so  as  to  be  entitled  to  appeal  from  this 
decision.    Abbott  t.  Feary,  6  H.  &  N.  113. 

Same  —  Dismissal.  —  Where  an  appeal  is  dis- 
missed for  want  of  jurisdiction,  and  not  de- 
cided on  the  merits,  the  appellant  is  a  party 
"  decided  against."  Reg.  v.  Padwick,  8  El. 
&  Bl.  704,  92  E.  C.  L.  704.  See  Decision, 
in fra . 

Decided  Opinion  —  Jury  and  Jury  Trial.  —  See 

the  title  Jury  and  Jury  Trial.  And  see 
Armistead  w.'Com.,  11  Leigh  (Va.)  6go. 

1.  Pierre  Water-Works  Co.  v.  Hughes 
County  5  Dakota  145. 

Directing  Verdict.  —  A  decision  is  the  written 
statement  of  the  court's  findings  of  fact  and 
conclusions  of  law.  De  Lendrecie  v.  Peck,  i 
N.  Dak.  423.  In  that  case  it  was  held  that  the 
direction  of  a  verdict  was  not  a  decision. 

Opinions  and  Decisions  Distinguished.  (See 
also  Opinion.) — In  Houston  z>.  Williams,  13 
Cal.  24,  the  court,  by  Field,  J.,  said:  "  The 
terms  '  opinions  '  and  decisions  are  often  con- 
founded, yet  there  is  a  wide  di!?erence  be- 
tween them,  and  in  ignorance  of  this  or  by 
overlooking  it  what  has  been  a  mere  revision 
of  an  opinion  has  been  sometimes  regarded  as 
a  mutilation  of  a  record.  A  decision  of  the 
court  is  its  judgment;  the  opinion  is  the  rea- 
sons given  for  that  judgment.  The  former  is 
entered  of  record  immediately  upon  its  rendi- 
tion, and  can  only  be  changed  through  a  regu- 
lar application  to  the  court,  upon  a  petition  for 
a  rehearing,  or  a  modification.  The  latter  is 
the  property  of  the  judges,  subject  to  their  re- 
vision, correction,  and  modification  in  any 
particular  deemed  advisable,  until,  with  the 
approbation  of  the  writer,  it  is  transcribed  in 
the  records."  And  in  Thomas  v.  Tanner,  14 
How.  Pr.  (N.  Y.  Supreme  Ct.)  426,  Harris,  J., 
distinguishing  between  "  opinions  "  and  de- 
cisions, speaks  as  follows:  "  Some  misappre- 
hension seems  to  have  resulted  from  the  use 
of  the  term  decision.  *  *  *  I  have  re- 
cently seen  a  case  where  my  own  opinion,  in 
an  action  tried  without  a  jury,  had  been  car- 
ried bodily  into  the  judgment  record,  and 
made  the  basis  of  a  judgment  which  the  attor- 
ney had  conceived  himself  entitled  to,  as  the 
result  of  the  views  expressed  in  that  opinion. 
But  the  decision,  which,  by  the  267th  section 
of  the  code,  is  required  to  be  '  given  in  wilting 
and  filed  with  the  clerk,'  is  a  very  different 
thing  from  the  opinion  which  the  judge  may 
think  it  proper  to  write.  The  opinion  may 
and  often  does  serve  to  enable  the  attorney  to 
prepare  the  decision  for  the  judge  to  sign. 
This  is  the  primary  office  of  the  opinion.  But 
whether  there  be  an  opinion   or  not,  there 
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Definition. 


peal.  The  counsel,  however,  contends  that 
this  provision  was  not  intended  to  apply  to 
this  class  of  decisions  or  judgments,  but  only 
to  those  judgments  rendered  upon  actual  con- 
sideration and  determination  of  the  judicial 
mind.  But  the  statute  makes  no  such  dis- 
tinction, and  we  cannot."  Estey  v.  Sheckler, 
36  Wis.  437- 

New  Trial  —  Final  Decision.  —  In  Ash  ton  v. 
Thompson,  28  Minn.  334,  the  plaintiff  con- 
tended that  by  the  term  decision  in  a  provi- 
sion regulating  new  trials  final  decisions  alone 
were  meant.  The  court  said:  "  We  are 
clearly  of  opinion  that  when  any  issue  or 
issues  under  the  pleadings  are  tried  and  sub- 
mitted, and  decided  by  the  court,  this  is  a  de- 
cision, upon  the  making  of  which  a  motion 
may  be  made  to  vacate  and  for  a  new  trial." 

Bemand  Order  —  Final  Decision.  —  In  In  re 
Coe,  5  (J.  S.  App.  8,  it  is  said:  "  The  words 
'  final  decision  '  cannot  be  held  to  include  a 
remanding  order;  first,  because  if  is  not  a  de- 
cision, but  a  '  refusal  to  hear  and  decide,' 
and,  secondly,  because  it  is  not  final;  that  is, 
it  is  not  decisive  of  the  cause."  See  gener- 
ally Final.  And  see  the  title  Final  Judg- 
ments. 

A  Decree    Pro  Confesso  or  by  Default.  —  A 

license  permitting  the  manufacture  and  sale 
of  a  patented  article  provided  for  certain  roy- 
alties "  until  such  time  as  a  decision  of  the 
United  Stales  Circuit  Court  sustaining  the 
said  letters  patent  may  be  had."  In  constru- 
ing this  proviso  the  court  said:  "A  decree 
pro  confesso  or  by  default  is  manifestly  not  a 
decision  as  contemplated,  but  is  rather  the 
waiver  of  a  decision,  and  a  mode  of  relieving 
the  judicial  mind  from  the  necessity  of  an 
investigation.  Within  the  purview  of  the 
license  a  decision  of  the  court  contemplated 
that  the  patent  should  be  established  by  a 
judgment  or  decree  after  'a  judicial  investiga- 
tion." Kerosene  Lamp  Heater  Co.  v.  Monitor 
Oil  Stove  Co.,  41  Ohio  St.  287. 

"  Nonsuit "  Not  a  Decision.  (See  also  Encyc. 
OF  Pl.  and  Pr.,  title  Nonsuit.) — In  section 
764  of  the  jVew  York  Code  Civ.  Pro.,  which 
provides  that  "  after  verdict,  report,  or  deci- 
sion in  an  action  to  recover  damages  for  a  per- 
sonal injury,  the  action  does  not  abate  by  the 
death  of  a  party,  but  the  subsequent  proceed- 
ings are  the  same  as  in  a  case  where  the  cause 
of  action  survives;  and  in  case  said  verdict, 
report,  or  decision  is  reversed  upon  questions 
of  law  only,  said  action  does  not  abate  by  the 
death  of  the  party  against  whom  the  same  was 
rendered;  "  the  word  decision  refers  to  a 
decision  made  by  a  court  upon  a  trial  of  issues 
without  a  jury.  A  nonsuit,  in  an  action  tried 
by  the  court  without  a  jury,  is  not  a  decision 
within  the  meaning  of  section  764,  and  conse- 
quently an  order  of  the  general  term  reversing 
the  judgment  entered  on  a  nonsuit,  which 
order  was  made  without  a  hearing  or  trial  of 
the  issues,  is  invalid.  Corbctt  v.  Twenty- 
third  St.  R.  Co.,  114  N.  Y.  579. 

"Proposed"  Decision,  Not  a  Decision.  —  Under 
rule  32  of  the  General  Rules  of  Practice  of  the 
city  court  of  New  York,  which  provides  tliat 
"  whenever  it  shall  be  necessary  to  make  a 
case  *  *  *  the  same  shall  be  made  and  a 
copy  thereof  served  on  the  opposite  party 
within  the  following  times:  If  the  trial  was 
before  the  court  or  a  referee,    *    *    *  within 


ten  days  after  service  of  a  copv  of  the  decision 
or  report,  and  of  written  notice  of  the  entry  of 
judgment  thereon,"  the  word  decision  means 
the  decision  referred  to  by  the  code.  A  paper 
drawn  up  by  a  plaintiff  proposing  to  the  judge 
what  his  decision  should  be,  and  indorsed 
"  proposed  decision,"  but  without  the  signa- 
ture of  the  judge,  is  not  a  decision  within  the 
meaning  of  the  above  rule  or  the  code,  as,  in 
order  to  fill  the  requirements  of  the  provisions 
of  the  latter,  a  decision  must  be  signed  by  the 
judge  by  his  own  hand,  and  must  direct  by  its 
own  proper  force  the  judgment  which  is  to  be 
entered.  Kohn  v.  Manhattan  R.  Co.,  8  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  415. 

Equally  Divided  Court.  —  Two  actions  were 
brought  against  the  defendant.  The  ques- 
tions at  issue  in  both  suits  being  the  same,  an 
agreement  was  entered  into  by  counsel  of  both 
parties,  to  the  effect  that  one  suit  should  abide 
the  decision  in  the  other,  and  also  that  in  case 
of  appeal  the  decision  on  appeal  in  the  one 
case  should  also  be  the  decision  on  the  appeal 
in  the  second  case.  Judgment  was  given  in 
the  lower  court  for  the  plaintiff,  and,  on  ap- 
peal to  the  appellate  court,  the  court  was 
equally  divided  in  opinion,  the  result  being 
that  an  order  was  passed  dismissing  the  ap- 
peal with  costs,  and  the  judgment  in  the 
lower  court  stood.  Then  the  plaintiff  took  an 
order  for  judgment  in  the  second  case,  from 
which  the  defendant  appealed.  It  was  held, 
per  Weatherbe  and  Meagher,  JJ.,  that  the 
word  decisioti  in  the  agreement  must  be  read 
as  meaning  "judicial  determination;"  that 
the  result  was  a  judicial  determination  of  the 
plaintiff's  right  to  recover  the  debt  sued  for, 
inasmuch  as  it  disposed  of  the  appeal  and  left 
the  plaintiff  free  to  enforce  his  judgment;  that 
the  order  dismissing  the  appeal  in  the  one 
case  applied  to  the  other,  and  the  appeal  in 
the  second  case  must  therefore  fail.  It  was 
held,  per  Townshend,  J.,  and  Graham,  E.  J., 
that  the  court  having  been  equally  divided  in 
opinion  in  the  first  case,  there  was  no  decision 
within  the  meaning  of  the  agreement,  and  the 
defendant  was  entitled  to  have  his  appeal 
heard.  Naas  v.  Backman,  28  Nova  Scotia 
504.  See  also  Encyc.  of  Pl.  and  Pr.,  titles 
Abiding  the  Event,  vol.  i,  p.  53;  Division  of 
Opinion,  vol.  7,  p.  44. 

Decisions — Legislative  Power,  (See  also  ihe 
title  County  Commissioners,  vol.  7,  p.  1007.) 
—  An  Indiana  statute,  providing  for  the 
organization  of  county  boards,  declared  that 
from  all  decisions  of  such  commissioners  there 
should  be  allowed  an  appeal  to  the  circuit 
court.  It  was  held  that  this  granted  no  right 
of  appeal  where  the  board  exercises  legisla- 
tive power.  The  court  said:  "  Powers  are 
conferred  upon  them,  •legislative  in  their 
nature,  and  the  exercise  of  these  powers  in- 
volves a  law-making  discretion.  From  the 
exercise  of  these  powers  no  appeal  would  lie, 
for  no  court  or  jury  is  authorized  to  exercise 
legislative  functions.  The  exercise  of  such 
powers  is  not  included. in  the  word  decisions. 
The  language  authorizing  an  appeal  is  com- 
prehensive, and  was  undoubtedly  intended  to 
include  all  action  of  the  commissioners  not 
strictly  within  the  limit  of  the  local  legislative 
power  conferred  l)y  statute.  For  the  purpose 
of  authorizing  an  appeal,  the  word  decisions 
will  be  applied  to  every  ruling,  final  in  its 
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DECKS  — DECLARATION  OF  TRUST. 


Definitions. 


DECKS.      Sec  note  I. 

DECLARATION.  —  As  to  declarations  in  pleading,  see  5  Encyc.  OF  PL.  and 
Pr.,  p.  945.  As  to  declarations  in  evidence,  see  the  title  DECLARATIONS, 
post.  As  to  declarations  of  war,  see  the  titles  INTERNATIONAL  Law  ;  WAR. 
As  to  decLir.ition  of  intention,  see  the  title  CITIZENSHIP,  vol.  6,  p.  22. 

DECLARATION  OF  TRUST.  (See  also  the  title  Trust  and  Trustees.)  — 
A  tlcclaration  of  trust  is  the  act  by  which  an  individual  acknowledges  that  a 
property,  the  title  of  which  he  holds,  does  in  fact  belong  to  another,  for  whose 
use  he  holds  the  same  ;  the  instrument  in  which  the  acknowledgment  is  made 
is  also  called  a  "  declaration  of  trust."* 


nature,  upon  any  subject  upon  which  the 
board  of  county  commissioners  are  not 
authorized  to  take  legislative  action.  Where 
ihcy  arc  thus  authorized,  an  appeal  will  not 
lie."  Hanna  v.  Putnam  County,  29  Ind.  170. 
Compare  Baltimore,  etc.,  R.  Co.  v.  St.  Joseph 
County,  73  Ind.  216,  where  this  case  is  modi- 
fied so  far  as  the  language  might  be  held  to 
apply  to  those  cases  where  statutes  provide 
that  the  board's  decision  shall  be  final. 

An  order  of  sale  of  railroad  stock  is  not  an 
appealable  decision.  O'Boyle  v.  Shannon,  80 
Ind.  159. 

So,  in  Pierre  Water-Works  Co.  v.  Hughes 
County,  5  Dakota  145,  it  was  held  that  where 
a  statute  provided  for  an  appeal  from  the  de- 
cision of  a  board  of  county  commissioners, 
this  did  not  apply  to  orders  of  a  political, 
legislative,  or  administrative  nature.  But 
tlie  statute  was  held  to  apply  to  the  decisions 
of  the  board  sitting  as  a  board  of  equalization 
of  taxes,  since  such  decisions  are  qiiasi- 
judicial. 

Notice  of  Appeal.  (See  generally  Encyc.  of  Pl. 
ANij  Pr.,  title  Appeal,  vol.  2.  p.  i.)  —  A  notice 
of  appeal  stated  that  the  appeal  was  to  be 
taken  from  the  decision  of  the  district  court  at 
a  given  term.  This  was  held  too  vague.  The 
court  said:  "  In  the  case  before  us  it  is  not 
general,  for  it  is  from  the  decision  at  a  certain 
term,  and  it  is  not  from  a  final  decision  and 
judgment.  We  cannot  hold  that  the  appeal  is 
from  the  final  judgment.  The  language  of 
the  notice  does  not  so  declare,  and  will  not 
bear  an  interpretation  to  that  effect.  The 
word  decision  used  in  the  notice  means  an 
adjudication  other  than  a  final  decision.  But 
there  were  many  decisions  of  that  character. 
Appellants  have  failed  to  indicate  in  their 
notice  what  decision  they  appeal  from." 
Weiser  7/.  Day,  77  Iowa  25.  See  also  Geyer 
7J.  Douglass,  85  Iowa  93. 

Decision  of  the  Collector. —  In  an  act  declar- 
ing the  "  decision  of  the  collector  "  to  be  final 
as  to  the  amount  of  duty  to  be  paid,  except  in 
certain  cases,  the  words  "  decision  of  the  col- 
lector "  mean  the  ascertainment  and  liquida- 
tion of  the  duties  in  the  usual  manner  by  the 
proper  officers.  U.  S.  v.  Cousinery,  7  Ben. 
(U.  S.)  251.  See  generally  the  title  Revenue 
Laws. 

Eules  of  Decision,  (See  also  the  title  United 
Statks  Courts.)  —  The  rules  of  evidence  pre- 
scribed by  the  laws  of  a  state  are  "  rules  of 
decision"  for  the  United  States  courts  within 
the  meaning  of  the  34th  section  of  the  Judi- 


ciary Act.  Haussknecht  v.  Claypool,  i  Black. 
(U.  S.)  431.  The  law  of  a  state  allowing  a 
party  to  a  suit  to  be  examined  as  a  witness  in 
his  own  behalf  "  must  be  considered  to  be  a 
rule  of  deeisioti  to  guide  the  judgment,  and 
not  a  rule  of  practice."  Dibblee  v.  Furniss,  4 
Blatchf.  (U.  S.)  262.  So,  also,  the  statutes  of 
limitation  of  the  several  states.  Leffingwell 
V.  Warren,  2  Black.  (U.  S.)  599.  But  "  the 
provisions  of  that  section  [34  of  the  Judiciary 
Act]  do  not  apply,  nor  was  it  intended  they 
should  apply,  to  questions  of  a  general  nature 
not  based  on  a  local  statute  or  usage,  nor  on 
any  rule  of  law  affecting  titles  to  land,  nor  on 
any  principle  which  had  become  a  settled  rule 
of  propertv."  Boyce  v.  Tabb,  18  Wall. 
(U.  S.)  548.' 

Judicial  Decision.  (See  also  Judicial.)  — 
A  judicial  decision  has  been  defined  as  a 
determination  of  a  court  or  a  judge  in  a 
cause.    State      Judges,  34  La.  Ann.  1116. 

Final  Decision.  —  See  Final;  and  see  the 
title  Final  Judgments. 

Decision  —  Order.  —  In  an  act  allowing  an 
appeal  to  be  brought  within  twenty-one  days 
from  the  date  of  any  "  decision  or  order," 
those  words  are  equivalent.  £x  p.  Coch- 
rane, 9  Ch.  Div.  698,  26  Moak  449;  Ex  p. 
Whitton,  13  Ch.  Div.  881. 

1.  Decks.  —  Hay  in  bales  placed  in  the  en- 
gine or  deck  room,  though  the  room  be  en- 
closed by  bulkheads,  is  upon  the  "  decks  or 
guards  "  of  a  steamer,  within  the  meaning  of 
the  Act  of  July  25,  1866,  prohibiting  ignitible 
commodities  being  so  placed  unless  protected 
in  a  certain  manner.  Union  Ins.  Co.  v.  Shaw, 
2  Dill.  (U.  S.)  14. 

2.  Declaration  of  Trust.  —  Sime  v.  Howard,  4 
Nev.  4S4,  where  the  court  also  says:  "  To 
create  a  trust,  for  instance,  is  to  do  one  act, 
and  for  one  purpose;  to  declare  a  trust,  to  do 
another,  and  for  another  purpose.  To  create 
is  to  call  into  existence;  to  declare  is  to  make 
clear  a  pre-existence." 

A  declaration  of  trust  without  more  is  not 
a  contract;  it  is  the  act  by  which  an  indi- 
vidual acknowledges  that  the  property,  the 
title  to  which  he  holds  in  his  own  name,  in 
fact  belongs  to  another,  for  whose  use  he 
holds  it.  Porter  Woods,  138  Mo.  539;  Cook 
V.  Barr,  44  N.  Y.  160. 

In  M'-Clellan  z'.  McClellan,  65  Me.  505,  it  is 
said:  "  Under  the  existing  statute,  as  under 
the  first,  express  trusts  may  be  '  created  '  in 
the  first  instance,  or  subsequentlv  declared  by 
any  proper  writing,  signed  as  required." 
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2.  Declarations  Against  Interest,  7. 

3.  Declarations  as  to  Matters  of  Public  or  General  Interest,  9. 

4.  Dying  Declarations,  12. 

5.  Declarations  in  Course  of  Business,  12. 

6.  Declarations  Relative  to  Possession,  12. 

CROSS-REFERENCES. 

For  other  ?natters  of  SUBSTANTIVE  Iaw  and  Evidence  related  to  this  subject,  see 
the  folloiL'ing  titles:  ADMISSIONS,  vol.  i,  p.  670;  BOUNDARIES,  vol.  4,  p. 
756;  CONFESSIONS,  vol.  6,  p.  520;  DOCUMENTARY  EVIDENCE, 
post;  DOM  I  CI  I,  post;  DYING  DECIARA  TIONS;  HEARSAY  EVI- 
DENCE; INTENT;  PEDIGREE;  RES  GESTAE. 

I.  Definition.  —  A  declaration  has  been  defined  to  be  a  statement  made 
by  a  party  to  a  transaction  or  by  one  having  an  interest  in  the  existence  of 
some  fact  in  relation  to  the  same.* 

For  the  Purposes  of  This  Article,  however,  the  term  "  declaration  "  will  be  used 
to  include  statements  made  by  strangers  as  well  as  parties  to  the  action. 

n.  By  Parties  to  Action  —  1.  Self-serving  Declarations.  —  An  extra-judicial 
self-serving  declaration  of  a  party  is  generally  hearsay  evidence,  and  is  not 
evidence  in  his  behalf  unless  it  constitutes  a  part  of  the  res  gest(S,  or  is  made 
in  the  presence  of  the  opposite  party  and  is  acquiesced  in  by  him.* 

1.  Declaration  Defined. —  Bouv.  Law  Diet.  Louisiana.  —  State  v.  Williams,  34  La.  Ann. 

2.  Non-admissibility  of  Self-serving  Declarations  059. 

—  United    Stales.  —  Boston,  etc.,   R.    Co.    -'.  Maine.  —  Kennard  v.  Burton,  25  Me.  39,43 

O'Reilly,  158  U.  S.  334;  U.  S.  v.  King.  34  Fed.  Am.  Dec.  249. 

Rep.  302.  Massachusetts.  —  Woodward  '■.  Leavitt,  107 

Alahama.  —  Blann    v.    Beal,    5    Ala.    357;  Mass.  453,  g  Am.  Rep.  49;   Morrissey  v.  Ing- 

Mitcham  v.  Schuessler,  98  Ala.  635.  ham,  iii  Mass.  63. 

Georgia. — Savannah,  etc.,  R.  Co.  v.  Hoi-  New  York.  —  Matteson  v.  New  York  Cent, 

land,  (Ga.  1889)9  S.  E.  Rep.  1040;  Hall  z/.  State,  R.  Co  ,  35  N.  Y.  487,  gi  Am.  Dec.  67;  Stick- 

48  Ga.  607;  Atlanta  St.  R.  Co.  v.  Walker,  93  ney  v.  Billings.  30  Hun  (N.  Y.)  304;  Olp  v. 

Ga.  462;  Roach  z/.  Western,  etc.,  R.  Co.,  93  Ga.  Gardner,  48  Hun  (N.  Y.)  169;   Brumfield  v. 

785.  Poitier,  etc.,  Mfg.  Co.,  i  Misc.  Rep.  (N.  Y. 

Illinois. —  Treadway  v.  Treadway,   5    III.  City  Ct.)  92;  Courtney  v.  New  York  El.  R. 

App.  478;  Huling  V.  Huling,  32  111.  App.  519;  Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  115;  Haynes 

Chicago  West  Div.  R.  Co.  v.  Becker,  128  111.  r.  .^IcKee,  19  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

545,  15  Am.  St.  Rep.  144;   Chicago,  etc.,  R.  511 ;  Trimmer  v.  Trimmer,    13  Hun  (N.  Y.) 

Co.  V.  Chancellor,  165  111.  438.  182. 

Indiana.  —  Moelering  v.  Smith,  7  Ind.  App.  North  Carolina. — State  v.  Reitz,  83  N.  Car. 

451.  634. 

Kentucky.  —  Terrell  v.  Com.,  13  Bush  (Ky.)  Pennsylvania.  —  Eureka  Ins.   Co.  v.  Robin- 

246;  Rutherford  v.  Com.,  13  Bush  (Ky.)  fKjS;  son,  56  Pa.  St.  256,  94  Am.  Dec.  65;  Hester  7/. 

Penn  v.  Fightmaster,  (Ky.  1891)  17  S.  W.  Rep.  Com.,  85  Pa.  St.  139;   Cain  -•.  Cain.  140  Pa. 

334.  St.  144;  Smith      Eyre,  161  Pa.  St.  115. 
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By  Third  Persons. 


DEC  LARA  TIONS. 


General  Rale. 


2.  Declarations  Against  Interest  —  Admissions  and  Confessions.  —  Declarations  of 
parlies  amounting  to  admissions  or  confessions  have  been  already  treated  in 
full  in  other  portions  of  this  work.* 

3.  Expressions  of  Intention. — -The  declarations  of  a  party  may  also  some- 
times he  admitted  in  evidence  either  in  his  favor  or  against  him  for  the 
purpose  t)f  siunving  ir.tent  or  design.'-* 

III.  By  Third  Persons —  1.  General  Rule.  —  It  may  be  stated  as  a  general 
proposition  that  the  extra-judicial  statements  or  declarations  of  third  persons 
are  inadmissible  in  evidence  on  the  ground  that  they  are  hearsay,  where  it 
does  not  appear  that  they  were  a  part  of  the  res  gestce,  or  were  made  in  the 
presence  of  the  party  sought  to  be  charged,  and  acquiesced  in  by  him.^ 


South  Carolhta.  —  Darby  v.  Rice,  2  Nou  & 
M.  (S.  Car.)  596- 

Texas.  —  Harmon  v.  State,  3  Tex.  App.  51; 
Pool  V  State,  (Tex.  Crim.  App.  1893)  23  S.  W. 
Rep.  891;  Gulf,  etc.,  R.  Co.  v.  Bruce,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  927;  Blum  v. 
Goff.  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
mo;  Pittman  v.  Rotan  Grocery  Co.,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  1108. 

Vermont.  —  Evarts  v.  Young,  52  Vt.  329; 
Barber  v.  Bennett,  62  Vt.  50. 

A  Declaration  as  to  an  Engagement  of  Marriage 
made  by  the  plaintiff  in  an  action  for  breach 
of  promise  of  marriage  has  been  held  to  be 
incompetent  evidence  where  the  defendant 
was  not  present  when  the  declaration  was 
made.  Osmun  v.  Winters,  25  Oregon  260. 
See  the  title  Breach  of  Promise  of  Mar- 
riage, vol.  4,  p.  882. 

For  a  Further  Discussion  of  This  Question,  see 
the  titles  Hearsay  Evidence;  Res  Gest.-e. 

1.  See  the  titles  Admissions,  vol.  i,  p.  670; 
Confessions,  vol.  6,  p.  520. 

2.  Declarations  Showing  Intent.  —  Price  v. 
State,  107  Ala.  161 ;  Casat  v.  State,  40  Ark. 
511;  State  V.  Hoyt,  47  Conn.  538,  36  Am.  Rep. 
89;  State  V.  Driscoll,  44  Iowa  65.  See  further  on 
this  question  the  titles  Vlo^ncvL.  post;  Intent; 
Threats;  and  titles  treating  specific  offenses. 

In  Sugden  v.  St.  Leonards,  i  Prob.  Div. 
251,  Mellish,  L.  J.,  said:  "  Wherever  it  is 
material  to  proVe  the  state  of  a  person's  mind, 
or  what  was  passing  in  it,  and  what  were  his 
intentions,  there  you  may  prove  what  he  said, 
because  that  is  the  only  means  by  which  you 
can  find  out  what  his  intentions  were." 

3.  Declarations  of  Third  Persons  in  General  — 
United  States.  —  Van  Vleet  v.  Sledge,  45  Fed. 
Rep.  743. 

Alabama.  —  Wiswall  v.  Knevals,  18  Ala.  65; 
Hartshorn  v.  Williams,  31  Ala.  149;  Barker  v. 
Coleman,  35  Ala.  221;  Bain  v.  State,  61  Ala. 
75;  Young  V.  Arntze,  86  Ala.  116;  Morris 
Min.  Co.  V.  Knox,  96  Ala.  320;  H.  B.  Claflin 
Co.  V.  Rodenberg,  lox  Ala.  213;  Payne  v. 
Crawford,  102  Ala.  387;  Chilton  v.  State,  105 
Ala.  98;  Cook  V.  Thornton,  109  Ala.  523. 

California.  —  People  v.  McCrea,  32  Cal.  98; 
Whitney  v.  Durkin,  48  Cal.  462;  People  v. 
Powell,  87  Cal.  348;  People  v.  Dixon,  94  Cal. 
255;  Thiele  v.  Newman,  116  Cal.  571. 

Colorado.  —  Lee-Clark-Andreesen  Hardware 
Co.  V.  Yankee,  9  Colo.  App.  443;  St.  Kevin 
Min.  Co.  V.  Isaacs,  18  Colo.  400. 

Connecticut.  —  Fitch  z/.  Chapman,  10  Conn. 
8;  Chapin  v.  Pease,  10  Conn.  69,  25  Am.  Dec. 
56;  North  Stoninglon  v.  Stonington,  31  Conn. 
412;  Rockwell  V.  Taylor,  41  Conn.  56;  State  v. 


Bradnack,  69  Conn.  212;  Cook  v.  Osborn,  2 
Root  (Conn.)  31. 

Dakota.  —  Knapp  v.  Sioux  Falls  Nat.  Bank, 
5  Dakota  378. 

Georgia.  —  Bailey  v.  Wood,  24  Ga.  164; 
Macon,  etc.,  R.  Co.  v.  Davis,  27  Ga.  XI3;  Phil- 
lips V.  Trowbridge  Furniture  Co.,  86  Ga.  699; 
Baker  v.  Goldsmith,  91  Ga.  173;  Robinson  v. 
Stevens,  93  Ga.  535;  Clay  z.  Kagelmacher,  98 
Ga.  149. 

Illinois. — Jones  v.  Bramblet,  2  111.  276; 
Aiken  v.  Hodge,  61  111.  436;  Smith  v.  Mohler 
24  111.  App.  407:  Montgomery  v.  McGuire,  25 
111.  App.  31,  Grubey  v.  National  Bank,  35  111. 
App.  354,  affirmed  133  111.  79;  Chicago,  etc., 
Co.  V.  Fietsam,  123  111.  518. 

Indiana. — Simpkins  v.  Smith,  94  Ind.  470; 
Goshen  v.  England,  119  Ind.  368;  Tobin  v. 
Young,  124  Ind.  507;  Elwood  Iron  Works  v. 
Stevens,  (Ind.  App.  1897)  47  N.  E.  Rep.  237; 
Pulaski  County  v.  Shields,  130  Ind.  6;  Dye  v. 
State,  130  Ind.  87;  Treager  v.  Jackson  Coal, 
etc.,  Co.,  142  Ind.  164. 

Iowa. — State  v.  Henke,  58  Iowa  457;  Har- 
rington V.  Hamburg,  85  Iowa  272;  Leach  v. 
Hill,  97  Iowa  81. 

Kansas. — Stark  ji.  Cummings,  5  Kan.  85; 
Simpson  v.  Smith,  27  Kan.  565;  Ehrhard  v. 
McKee,  44  Kan.  715;  Holman  v.  Raynesford, 
3  Kan.  App.  676. 

Kentucky.  —  Kentucky  Cent.  Ry.  Co.  v. 
Smith,  93  Ky.  449;  Shackelford  v.  Purket,  i 
A.  K.  Marsh.  (Ky.)  425;  Turner  v.  Harrison 
County,  (Ky.  1895)  32  S.  W.  Rep.  467. 

Louisiana.  —  Simmons  v.  Norwood,  21  La. 
Ann.  421. 

Maine.  —  Battles  v.  Batchelder,  39  Me.  19; 
Heald  v.  Thing,  45  Me.  392;  Gains  v.  Hasty, 
63  Me.  361;  Hunter  v.  Randall,  69  Me.  183; 
Smith  V.  Tarbox,  70  Me.  127;  Ware  v.  Ware, 
8  Me.  42. 

Massachusetts.  —  Filley  v.  Angell,  102  Mass. 
67;  Com.  V.  Ricker,  131  Mass.  581;  Com.  v. 
Fetch,  132  Mass.  22;  McKinnon  v.  Norcross, 
148  Mass.  533;  Farrell  v.  Weitz,  160  Mass. 
288;  Kimball  v.  Currier,  5  Gray  (Mass.)45S; 
Old  South  Soc.  V.  Wainwright,  156  Mass.  115. 

Michigan.  —  People  v.  Mead,  50  Mich.  228; 
Egan  V.  Grece,  79  Mich.  629;  Merritt  v.  Steb- 
bins,  86  Mich.  342;  Van  Alstine  v.  Kaniecki, 
(Mich.  1896)  67  N.  W.  Rep.  502. 

Minnesota.  —  Peck  v.  Snow,  47  Minn.  398. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Lang- 
don,  71  Miss.  146. 

Missouri.  —  Coble  v.  McDaniel,  33  Mo.  363; 
State  V.  Umfried,  76  Mo.  404;  St.  Louis  v. 
Arnot,  94  Mo.  275;  Davis  z/.  Green,  102  Mo. 
170. 
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DECLARA  TIONS.  Declarations  Against  Interest. 


Ees  Gestae.  —  But  where  the  fact  of  the  making  of  the  declaration,  and  not  its 
truth  or  falsity,  is  the  question  in  issue,  or  where  the  declaration  is  an  expres- 
sion of  bodily  or  mental  feeling,  or  has  reference  to  questions  of  pedigree,  or 
otherwise  forms  a  part  of  the  res  gestce,  it  is  received  as  original  evidence. 
This  question  will  be  fully  considered  in  another  portion  of  this  work.* 

Declarations  by  Privies  or  Agents. — -The  admissibility  of  admissions  made  by 
privies  or  agents  has  already  been  considered  in  a  former  part  of  this  work.'* 
Self-serving  declarations  made  by  agents  or  privies  will  be  discussed  in  a  sub- 
sequent title. ^ 

2.  Declarations  Against  Interest.  — The  rule  excluding  declarations  of  third 
persons  applies  generally  to  declarations  made  against  the  interest  of  the  party 
making  them.^ 


Montana.  —  Wiggin  v.  Fine,  17  Mont.  575. 
Nebraska.  —  Ponca   v.  Crawford,   18  Neb. 
551. 

New  Hampshire. — Davis  v.  Sanders,  11  N. 
H.  259;  Ordway  v.  Sanders,  58  N.  H.  132. 

New  York.  —  People  v.  Beach,  87  N.  Y.  508; 
Wilson  V.  O'Day,  5  Daly  (N.  Y.)  354;  People 
■V.  Cox,  21  Hun  (N.  Y.)47;  Willett  v.  People, 
27  Hun  (N.  Y.)  469;  Ravvls  v.  American  L. 
Ins.  Co.,  36  Barb.  (N.  Y.)  357;  Doyle  v.  Trinity 
Church  Corp.,  118  N.  Y.  678,  28  N.  Y.  St.  Rep. 
972;  Goldberg  v.  Wolff,  (C.  PI.)  10  N.  Y.  Supp. 
544;  Saxton  v.  New  York  El.  R.  Co.,  60  N.  Y. 
Super.  Ct.  421;  Groos  v.  Moore,  68  Hun  (N. 
Y.)  412;  Drucker  v.  Metropolitan  El.  R.  Co., 
73  Hun  (N.  Y.)  102;  Kirkpatrick  v.  Briggs,  78 
Hun  (N.  Y.)  518;  Drake  v.  New  York  Cent., 
etc.,  R.  Co.,  80  Hun  (N.  Y.)  490;  Ayer  v.  Col- 
grove,  81  Hun  (N.  Y.)  322;  Myers  v.  Commer- 
cial Travelers'  Mat.  Acc.  Assoc.,  85  Hun  (N. 
Y.)  385;  Frank  v.  Brewer,  (Supreme  Ct.)  7 
N.  Y.  Supp.  182;  Felska  v.  New  York  Cent., 
etc  ,  R.  Co.,  152  N.  Y.  339;  Owen  v.  Matthews, 
(City  Ct.)  19  N.  Y.  Supp.  813. 

North  Carolina.  —  Barker  v.  Pope,  91  N. 
Car.  165;  Redman  v.  Roberts,  I  Ired.  L.  (23 
N.  Car.)  479;  Spencer  v.  Fortescue,  112  N. 
Car.  268. 

North  Dakota.  —  Short  v.  Northern  Pac. 
Elevator  Co.,  i  N.  Dak.  159. 

Ohio.  —  Voss  V.  Murray,  50  Ohio  St.  ig; 
Benster  v.  Powell,  11  Ohio  Cir.  Ct.  Rep.  491, 
I  Ohio  Cir.  Dec.  206. 

Oregon.  —  Haase  v.  Oregon  R.,  etc.,  Co.,  19 
Oregon  354;  Du  Bois  v.  Perkins,  21  Oregon 
189. 

Pennsylvania.  —  Gordon  v.  Bowers,  16  Pa. 
St.  226;  Mitchell  v.  Welch,  17  Pa.  St.  339; 
Corset  V.  Hale,  149  Pa.  St.  274;  Evans  v.  Mc- 
Kee.  152  Pa.  St.  89;  McCormick  v.  Robb,  24 
Pa.  St.  44. 

South  Carolina.  —  Orr  v.  Orr,  34  S.  Car.  275; 
Dobson  V.  Cothran,  34  S.  Car.  518. 

Tennessee.  —  Lyons  v.  Wattenbarger,  i 
Heisk.  (Tenn.)  193;  Britlon  v.  State,  4  Coldw. 
(Tenn.)  173;  Mcrriu  v.  Nashville,  5  Coldw. 
(Tenn.)  95. 

Texas.  —  Kottwitz  v.  Bagby,  16  Tex.  656; 
Thurmond  v.  Trammel!,  22  Tex.  257;  O'Brien 
V.  Hilburn,  22  Tex.  616;  Austin  v.  Ritz,  72 
Tex.  391;  Southern  Pac.  R.  Co.  v.  Maddox,  75 
Tex.  300:  Rankin  v.  Bell,  85  Tex.  28;  David- 
son V.  Wallingford,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  286;  Wilkins  v.  Ferrell,  10  Tex. 
Civ.  App.  231;  McCallon  v.  Cohen,  (Tex.  Civ. 
App.  1897)  39  S.  VV.  Rep.  973. 

Virginia.  —  French  v.  Chapman,  88  Va.  317. 


In  an  Action  for  Enticing  Away  a  Husband,  it 

has  been  held  that  a  declaration  made  by  the 
plaintiff's  husband  in  the  absence  of  the  de- 
fendant, was  inadmissible.  Manwarren  z'. 
Mason,  79  Hun  (N.  Y.)  592. 

The  Fact  that  a  Person  Was  Dead  at  the  Time 
of  Trial,  who  if  living  might  have  been  a  wit- 
ness, does  not  make  his  declarations  admissi- 
ble in  evidence.  Crump  -■.  Starke,  23  Ark. 
131;  Hammel  z\  State,  14  Tex.  App.  326. 

The  Fact  that  a  Witness  Was  Taken  Sick  the 
Day  Prior  to  the  Trial  has  been  held  also  not  to 
be  a  circumstance  sufficient  to  render  his  dec- 
larations admissible  on  the  ground  of  neces- 
sity. Gaither  v.  Martin,  3  Md.  146.  Compare 
Griffith  V.  Sauls,  77  Tex.  630. 

Previous  Declarations  Repeated  by  Witness.  — 
In  Charles  v.  State,  49  Ala.  332,  it  was  held 
that  when  a  witness  details  facts  as  seen  and 
heard  by  himself,  including  in  his  statement 
remarks  made  by  himself  to  the  defendant, 
the  testimony  is  not  inadmissible  as  being 
hearsay. 

1.  See  the  titles  Dying  Declarations;  Pedi 
GREE;  Res  Gest.-e. 

2.  See  the  title  Admissions,  vol.  i,  p.  670. 

3.  See  the  title  Res  Gest.'E.  And  see  gen- 
erally the  title  Agency,  vol.  i,  p.  1143. 

4.  Declarations  of  Third  Persons  Against  Inter- 
est.—  Thus  where  the  plaintiff  contended  that 
the  account  sued  upon  was  hers,  and  the  de- 
fendant contended  that  it  was  contracted  with 
and  belonged  to  others,  who  were  not  parties 
to  the  suit,  there  being  no  assignment  of  it  in 
writing,  it  was  held  not  to  be  competent  for 
the  plaintiff  to  prove  oral  admissions  made  by 
these  strangers  to  the  suit  that  the  account  be- 
longed to  her,  and  that  they  had  no  interest  in 
it.    Churi'hman  -■.  Robinson,  93  Ga.  731. 

Exceptional  Cases  Wherein  Such  Declarations 
Admitted.  —  There  is  a  class  of  cases,  however, 
where  the  admissions  of  strangers  to  the  suit, 
though  alive,  are  admissible.  Thus  the  ver- 
bal admissions  of  a  party  whom  the  sheriff 
permitted  to  escape  or  failed  to  arrest  on  civil 
process  are  evidence  in  an  action  against  the 
sheriff  to  show  the  extent  of  liability  of  the  party 
escaping  or  not  arrested,  and  this  whether  he 
can  or  cannot  be  examine  d  as  a  witness,  and 
without  regard  to  whether  the  admissions 
were  made  before  or  after  the  service  of  the 
writ.  Rogers  v.  Jones,  7  B.  C.  86,  14  E.  C. 
L.  19;  Pugh  V.  M'Rae,  2  Ala.  393;  Mahaska 
County  V.  Ingalls,  16  Iowa  81.  See  also 
Strong  7).  Wheeler,  5  Pick.  (Mass.)  410.  For 
a  further  discussion  of  this  question,  see  the 
title  .'Vd.misskjns,  vol.  I,  p.  713. 
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Declarations  Against  Interest. 


Declarations  Agiinst  Interest  Made  liy  Person  Deceased.  —  But  declarations  or  state- 
ments, whether  verbal  or  written,  made  by  a  deceased  person  at  variance  with 
his  interest,  as  to  facts  of  which  the  declarant  is  presumed  to  have  had  a  com- 
petent knowledge,  or  which  it  was  his  duty  to  know,  are,  if  pertinent  to  the 
matter  of  inquiry,  admissible  in  evidence  as  between  third  parties,  whether 
matle  at  the  time  of  the  fact  declared  or  afterwards.'  This  question  arises 
principally  in  reference  to  entries  and  memoranda  made  by  third  persons,  and 
in  this  aspect  will  be  found  discussed  elsewhere  in  this  work.* 

Declarant  Must  Be  Dead.  —  It  seems  that  it  is  a  prerequisite  to  the  operation 
of  this  rule,  that  the  declarant  must  be  dead.*    Thus  it  has  been  said  that  the 


1.  Declarations  Against  Interest  Made  by  Per- 
son Deceased  —  /i/ix'/<!"</.  —  Gleadow  z'.  Atkin, 

1  Croinp.  M.  410;  Reg.  -'.  Birmingham,!  B. 
&  S.  76'!,  loi  F..  C.  L.  763;  Smitli  v.  Blakey, 
L.  R.  2  p.  B.  326. 

Georgia.  —  Field  v.  Boynton,  33  Ga.  239. 
Illinois.  —  Friberg  v.  Donovan,  23  111.  App. 
5S. 

loiva.  —  Mahaska  County  v.  Ingalls,  16 
Iowa  81. 

Miimesota.  —  Hosford  v.  Rowe,  41  Minn. 
245- 

jVew  Hatnpshire.  —  Hinkley  v.  Davis,  6  N. 
H.  210,  25  Am.  Dec.  457. 

New  York.  —  White  v.  Chouteau,  i  E.  D. 
Smith  (N.  Y.)  497. 

Pennsylvania.  —  Trego  v.  Huzzard,  19  Pa. 
St.  441;  Taylor  v.  Gould,  57  Pa.  St.  152. 

Soiilk  Carolina.  —  Cruger  v.  Daniel,  McMull. 
Eq.  (S.  Car.)  157;  Gilchrist  v.  Martin,  Bailey 
Eq.  (S.  Car.)  492. 

West  Virginia.  —  Bartlett  v.  Patton,  33  W. 
Va.  71. 

See  also  Ivat  v.  Finch,  i  Taunt.  141;  Simon- 
ton  V.  Boucher,  2  Wash.  (U.  S.)  473;  Prather 
V.  Johnson,  3  Har.  &  J.  (Md.)  487;  People  -■. 
Blakely,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
176;  Respublica  v.  Davis,  3  Yeates  (Pa.)  128, 

2  Am.  Dec.  366;  Holladay  v.  Littlepage,  2 
Munf.  (Va.)  316. 

Thus  in  Field  v.  Boynton,  33  Ga.  239,  it 
was  held  that  the  receipt  of  a  sheriff  for  the 
purchase  money  of  land  sold  at  a  sheriff's  sale 
was  admissible  in  an  action  between  third  par- 
ties for  the  recovery  of  the  land,  although  the 
receipt  was  made  long  after  the  occurrence  of 
the  transaction,  it  appearing  that  the  sheriff 
was  deceased,  that  he  possessed  competent 
knowledge  of  the  facts,  and  that  the  receipt 
was  at  variance  with  his  interests.  See  also 
Taylor  v.  Gould,  57  Pa.  St.  152. 

In  an  action  of  replevin  brought  by  the 
claimant  of  a  negro  boy  under  a  bill  of  sale 
from  the  plaintiff's  father,  against  a  person 
claiming  as  purchaser  under  an  execution 
against  the  plaintiff's  father  and  another,  it 
was  held  that  for  the  purpose  of  proving  the 
bill  of  sale  not  to  be  fraudulent,  and  that  the 
debt  of  the  father  assumed  by  the  plaintiff  in 
consideration  of  the  bill  of  sale  was  not  a 
feigned  one,  it  was  competent  to  give  in  evi- 
dence the  declaration  of  the  deceased  father  as 
to  his  indebtedness.  Peace  v.  Jenkins,  10 
Ired.  L.  (32  \.  Car.)  355. 

The  Georgia  Code  provides  that  the  declaration 
and  entries  of  a  person  since  deceased,  against 
his  interest,  and  not  made  with  a  view  to 
pending  litigation,  are  admissible  in  evidence 
in  any  case     Code  of  Georgia,  vol.  2,  1895, 


§  5181;  Cunningham  v.  Schley,  41  Ga.  426; 
Lamar  v.  Pearre,  90  Ga.  377. 

Acts  of  Deceased  Person.  —  The  acts  of  a  de- 
ceased person  shown  to  have  been  done  at  a 
time  when  they  were  against  his  interest  may 
be  given  in  evidence  in  a  proceeding  between 
third  parties.  Allegheny  v.  Nelson,  25  Pa. 
St.  332. 

Contra.  —  In  Massachusetts  the  rule  of  the 
text  as  to  the  admissibility  of  oral  declara- 
tions has  not  met  with  approval.  Thus  in 
Lawrence  v.  Kimball  i  Met.  (Mass.)  524. 
where  a  collector  of  taxes  died,  leaving  the 
tax  of  A.  uncanceled  on  the  tax  list,  and  appar- 
ently unpaid,  and  the  assessors  committed 
said  tax  list  to  another  person  for  collection, 
who  seized  and  sold  A.'s  property  to  pay  said 
tax,  and  A.  brought  an  action  against  one  of 
the  assessors  to  recover  damages  for  such  tak- 
ing and  sale,  on  the  ground  that  said  tax  had 
been  in  fact  paid  to  the  deceased  collector,  it 
was  held  that  the  deceased  collector's  ad- 
missions, in  conversation  with  third  per- 
sons, that  said  tax  had  been  paid,  were  not 
admissible  in  evidence.  In  this  case,  Shaw, 
C.  J.,  said:  "  It  was  argued  that  this  was 
within  another  exception  to  the  rule  respecting 
hearsay;  viz.,  that  the  admission  was  made 
by  the  collector  in  a  matter  against  his  inter- 
est at  the  time,  inasmuch  as  it  rendered  him 
liable  to  the  town  as  for  so  much  money  col- 
lected. But  we  think  this  has  been  confined 
wholly  to  the  case  of  entries  made  in  books,  or 
other  receipts,  documents,  or  written  memo- 
randa made  by  a  person  deceased  in  relation 
to  a  matter  contrary  to  his  interest  at  the  time, 
and  which  went  to  charge  him  with  some  debt 
or  duty."  See  also  Framingham  Mfg.  Co.  7\ 
Barnard,  2  Pick.  (Mass.)  532. 

Competency  of  Declarant  to  Testify  if  Living.  — 
In  White  v.  Choteau,  I  E.  D.  Smith  (N.  V.) 
497,  it  was  intimated  that,  in  order  to  render 
a  declaration  made  by  a  deceased  person, 
against  interest,  admissible  in  evidence,  it 
must  be  in  reference  to  facts  in  respect  to 
which  he  could  have  been  examined  as  a  wit- 
ness if  alive.  See  also  Friberg  v.  Donovan,  23 
111.  App.  62. 

But  such  a  qualification  of  the  rule  was  re- 
pudiated in  Gleadow  v.  Atkin,  i  Cromp.  &  M. 
423. 

2.  See   the   title  Documentary  Evidence, 

post. 

3.  Death  of  Declarant  Necessary.  —  Harrison 

V.  Blades,  3  Campb.  457,  Stephen  Gvvenap, 
I  M.  &  Rob.  120;  Fitch  v.  Chapman,  to  Conn. 
8;  Mahaska  County  v.  Ingalls,  16  Iowa  Si; 
Lowry  v.  Moss,  I  Strobh.  L.  (S.  Car.)  63; 
Davis  V.  Fuller,  12  Vt.  178,  36  Am.  Dec.  334, 
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mere  absence  of  the  declarant  from  the  jurisdiction  will  be  immaterial.' 

Character  of  Interest  in  Declarant  Sequisite.  —  It  has  been  held  also,  that  to  bring  a 
declaration  within  the  above  rule  rendering  it  admissible,  the  interest  against 
which  the  declarant  speaks  must  be  of  a  pecuniary  or  proprietary  nature,  and 
a  mere  apprehension  of  penal  consequences  will  not  be  sufficient.*  On  the 
other  hand,  it  has  been  held,  in  an  action  against  a  postmaster  for  negligence 
in  permitting  money  to  be  stolen  from  the  office,  that  the  confession  of  a 
deceased  person  that  he  had  stolen  the  money  was  admissible  in  evidence. 

Knowledge  Requisite  on  Part  of  Declarant.  — •  The  rule  requires,  moreover,  that  it 
should  appear  that  the  party  making  the  declaration  had  competent  knowl- 
edge, that  is,  was  cognizant  of  the  fact  declared,  or  that  it  was  his  duty  to 
know  it.  If  he  was  not  so  situated  as  to  make  it  his  duty  to  know,  an  infer- 
ence that  he  might  have  known,  or  very  probably  would  have  known,  will  not 
suffice  ;  there  must  be  enough  to  create  a  presumption  that  he  did,  in  fact, 
have  knowledge.  Thus,  where  declarations  were  offered  to  show  that  certain 
services  were  rendered  for  and  at  the  request  of  an  intestate,  it  was  held  that 
the  fact  that  the  person  whose  declarations  were  offered  was  shown  to  be  the 
son  of  the  intestate,  his  attorney  at  law  and  agent,  and  intimately  acquainted 
with  his  business,  was  not  sufficient  to  render  his  declarations  admissible.'* 

Absence  of  Motive  to  Falsify  Facts  Declared  Necessary.  —  In  addition,  it  has  been  held 
that  the  court  should,  upon  the  circumstances  of  the  particular  case,  be  satis- 
fied that  there  was  no  probable  motive  to  falsify  the  fact  declared,  as  where 
the  declaration  was  made  ante  litem  motam  or  at  a  period  so  remote  as  to  pre- 
clude all  suspicion  that  it  was  manufactured  for  the  occasion.* 

3.  Declarations  as  to  Matters  of  Public  or  General  Interest.  —  An  exception  to 
the  rule  excluding  the  declarations  of  third  persons  as  hearsay  exists  also  in 
the  case  of  declarations  of  deceased  persons,  or  persons  supposed  to  be  dead, 
showing  reputation  as  to  matters  of  public  or  general  interest.® 


See  also  Stockton  v.  Williams,  Walk.  (Mich.) 
1 20. 

1.  Mahaska  County  -'.  Ingalls,  16  Iowa  81. 

2.  Character  of  Interest  in  Declarant  Necessary. 
—  Sussex  Peerage,  11  CI.  &  F.  S5;  .Mahaska 
County  V.  Ingalls,  16  Iowa  81;  Bird  v.  Hues- 
ton,  10  Ohio  St.  418. 

3.  Coleman  v.  Frazier,  4  Rich.  L.  (S.  Car.) 
146,  53  Am.  Dec.  727. 

In  Michigan  it  was  held  that  where,  in  a 
treaty,  certain  donations  of  land  were  made  by 
the  Chippewa  nation  to  individuals,  evidence 
was  admissible  of  statements  made  before 
such  controversy  arose,  by  a  person  who  had 
since  died  and  was  present  at  the  making  of 
the  treaty,  and  would  be  likely,  from  the  cir- 
cumstances, to  know  for  whom  the  donation 
was  intended,  it  not  appearing  th.it  the  decla- 
ration was  against  the  interest  of  the  person 
making  it.  Stockton  v.  Williams,  Walk. 
(Mich.)  120. 

4.  Knowledge  Necessary  on  Part  of  Declarant.  — 
Bird  -'.  Huesi'in,  10  Ohio  Si.  41S. 

5.  Absence  of  Motive  to  Falsify  Facts  Declared 
Necessary.  —  (iilchrist  r.  M.irtin,  I5aiky  Kq. 
(S.  Car.)  492.  Sec  also  Mahaska  County  v. 
Ingalls,  16  Iowa  Sr. 

6.  Declarations  as  to  Matters  of  Public  or  Gen- 
eral Interest  —  Eii<^hind.  —  Weeks  v.  Sparke,  i 
M.  &  S.  680;  Reg.  V.  Bedfordshire,  4  El.  &  Bl. 
535,  82  E  C.  L.  535;  Crease  v.  Barrett,  i  C. 
M.  &  R.  (JI9;  Davies  v.  Morgan,  i  Cromp. 
&  J.  587;  Reg.  V.  Bliss.  7  Ad.  &  El.  550,  34  E. 
C.  L.  157;  Reed  v.  Jackson,  i  East  355;  Brett 
V.  Bealcs,  M.  &  M.  416,  22  E.  C.  L.  344;  Reg.  v. 


Leigh,  10  .Ad.  &  El.  398,  37  E.  C.  L.  122;  Reg. 
-'.  Sutton,  8  Ad.  &  El.  516,  35  E.  C.  L.  450. 

United  States.  —  Ellicott  v.  Pearl,  10  Pet.  (U. 
S.)  412;  Shutte  V.  Thompson,  15  Wall.  (U.  S.) 
151. 

Calijornia.  —  People  v.  Velarde,  59  Cal.  457. 
Connecticut.  —  Wooster  -■.  Biuler,  13  Conn, 
309. 

Massachusetts.  —  Drury  i/.  Midland  R.  Co., 
127  Mass.  571. 

New  Hampshire.  —  Lawrence  -'.  Tennant,  64 
N.  H.  543. 

New  York.  —  McKinnon  Bliss,  21  N.  Y. 
206. 

North  Carolina.  —  Murray  -■.  Spencer,  88  N. 
Car.  357. 

Pennsylvania .  —  Birmingham  -•.  Anderson, 
40  Pa.  St.  506. 

Duty  of  Repair  of  Public  Bridges,  —  Thus  evi 
dence  of  reputation  has  been  held  admissible 
on  the  trial  of  an  indictment  for  non-repair  of 
a  public  bridge,  upon  the  question  as  to  the 
liability  to  repair  the  bridge.  Reg.  -'.  Bed- 
fordshire, 4  El.  &  Bl.  535,  82  E.  C.  L.  535. 

Where  Declarant  Stands  in  Pari  Casu  with. 
Party  Offering  Declaration.  —  It  lias  been  said 
that  if  the  declarant  is  known  and  appears  to 
have  stood  in  pari  casu  with  the  parly  offering 
his  declaration  in  evidence,  so  that  he  could 
not,  if  living,  have  been  personally  examined 
as  a  witness  to  the  fact  of  which  he  speaks, 
this  is  no  valid  objection  to  the  admissil)ility 
of  his  declaration,  i  Greenl.  on  Evidence, 
§  135. 

Declarant  Must  Speak  from  Reputation.  —  It 
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The  Term  "  Interest  "  here  does  not  mean  that  which  is  "  interesting  "  from 
gratifying;-  curiosity  or  a  love  of  information  or  amusement,  but  that  in  which 
a  class  of  the  community  have  a  pecuniary  interest  or  some  interest  by  which 
their  legal  rights  ox  liabilities  are  affected.* 

Reason  of  the  Rule.  —  The  admissibility  of  the  declarations  of  deceased  persons 
in  such  cases  is  sanctioned  because  these  rights  and  liabilities  are  generally  of 
ancient  and  obscure  origin,  and  may  be  acted  upon  only  at  distant  intervals 
of  time,  and  therefore  direct  proof  of  their  existence  ought  not  to  be 
required  ;  because,  in  local  matters  in  which  the  community  are  interested,  all 
persons  living  in  the  neighborhood  are  likely  to  be  conversant ;  because 
common  rights  and  liabilities  being  naturally  talked  of  in  public,  what  is 
dropped  in  conversation  respecting  them  may  be  presumed  to  be  true; 
because  conflicting  interest  would  lead  to  contradiction  from  others  if  the 
statements  were  false,  and  thus  a  trustworthy  reputation  may  arise  from  the 
concurrence  of  many  parties,  unconnected  with  each  other,  who  are  all  inter- 
ested in  investigating  the  same  subject. 

Matters  of  Private  Interest,  —  But  the  relaxation  of  the  rule  has  not  been 
extended  to  questions  relating  to  matters  of  mere  private  interest^  for  respect- 
ing these  no  trustworthy  reputation  is  likely  to  arise. ^ 

Where  Private  Interest  Is  Involved  with  a  Matter  of  Public  Interest.  —  But  although  a 
private  interest  should  be  involved  with  a  matter  of  public  interest,  the  repu- 


has  been  said  that  where  it  appears  that  the 
declarant  acquired  the  information  declared 
from  what  he  had  himself  observed,  and  not 
from  reputation,  evidence  of  his  declaration 
was  inadmissible.  Reg.  v.  Bliss,  7  Ad.  &  El. 
550,  34  E.  C.  L.  157. 

Boundaries. —  For  a  discussion  of  the  admis- 
sibility of  evidence  of  the  character  mentioned 
in  the  text  in  questions  of  boundaries,  see  the 
title  Boundaries,  vol.  4,  p.  850. 

1.  Meaning  of  Term  "  Interest."  —  Reg.  v.  Bed- 
fordshire, 4  El.  &  Bl.  535,  82  E.  C.  L.  535. 

2.  Reg.  V.  Bedfordshire,  4  El.  &  BI.  535,  82 
E.  C.  L.  535. 

3.  Reputation  Not  Receivable  as  to  Matters 
of  Private  Interest. —  More  wood  v.  Wood,  14 
East  329;  Withaell  v.  Gartham,  i  Esp.  N.  P. 
324;  Richards  v.  Bassett,  10  B.  &  C.  657,  21 
E.  C.  L.  142;  Rex  V.  Antrobus,  2  Ad.  &  El. 
788,  29  E.  C.  L.  213;  Reg.  V.  Bliss,  7  Ad.  & 
El.  550,  34  E.  C.  L.  157;  Dunraven  v.  Llewel- 
lyn, 15  Q.  B.  791,  69  E.  C.  L.  791:  Warwick  v. 
Queen's  College,  40  L.  J.  Ch.  780;  Blackett  v. 
Lowes,  2  M.  &  S.  494;  Ellicott  v.  Pearl,  10 
Pet.  (U.  S.)  412;  Walker  v.  Forbes,  25  Ala. 
139,  60  Am.  Dec.  498;  Molyneaux  v.  Collier, 
13  Ga.  406;  Ellis  V.  State,  33  Tex.  Crim.  Rep. 
86. 

Change  of  Residence  of  Private  Person.  —  Evi- 
dence that  a  person  was  generally  reputed  in 
his  family  or  in  the  neighborhood  in  which  he 
lived  to  have  removed  to  and  become  a  resi- 
dent of  another  state,  has  been  held  to  be  in- 
admissible. Ferguson  v.  Wright,  113  N.  Car. 
537- 

Right  of  Common  in  Which  a  Multitude  Are 
Interested. —  In  Weeks  v.  Sparke,  i  M.  &  S. 
680,  it  appeared  that  a  question  arose  upon  a 
claim  of  a  prescriptive  right  of  common,  and 
that  a  multitude  of  persons  were  concerned  in 
the  claim.  It  was  held  that  a  right  of  common 
was  to  a  certain  extent  a  public  right,  and 
that  evidence  of  reputation  from  persons  who 
had  been  conversant  with  the  neighborhood 


where  the  waste  lay  over  which  the  particular 
right  of  common  was  claimed,  was  admissible. 

But  in  Dunraven  v.  Llewellyn,  15  Q.  B. 
791,  69  E.  C.  L.  791,  it  was  held  that  a  right  of 
common  is  not  a  common  right  of  all  tenants, 
but  belongs  only  to  each  grantee,  before  the 
statute  of  qnia  cmptores,  of  arable  land  by 
virtue  of  his  individual  grant,  and  as  an  inci- 
dent thereto,  and  that  the  fact  that  there  are 
numerous  private  prescriptive  rights  of  this 
character  does  not  give  them  a  public  charac- 
ter, and  does  not  therefore  render  reputation 
admissible  where  they  are  brought  in  contro- 
versy. 

Declaration  as  to  "  Particular  Facts."  —  It  has 

been  said  that  it  is  a  rule  that  evidence  of 
reputation  must  be  confined  to  general  mat- 
ters, and  not  extended  to  particular  facts. 
Reg.  V.  Bliss,  7  Ad.  &  El.  550,  34  E.  C.  L.  157. 

Also,  in  Berkeley  Peerage  Case,  4  Campb. 
415,  Mansfield,  C.  J.,  said  that  "  the  witness 
is  only  allowed  to  speak  to  what  he  has  heard 
the  dead  man  say  respecting  the  reputation  of 
the  right  of  way,  or  of  common,  or  the  like. 
A  declaration  with  regard  to  a  particular  fact 
which  would  support  or  negative  the  right  is 
inadmissible." 

Under  this  rule  it  has  been  held  that  where 
the  question  was  whether  a  turnpike  stood 
within  the  limits  of  a  town,  evidence  was  ad- 
missible of  reputation  that  the  town  extended 
to  a  certain  point,  and  that  old  people,  since 
dead,  had  declared  that  to  be  the  boundary, 
but  not  that  those  people  had  said  that  there 
formerly  were  houses  where  none  any  longer 
stood.  Ireland  v.  Powell,  Peake  on  Evid.  13. 
To  the  same  effect  see  Rex  v.  Antrobus,  2 
Ad.  &  El.  788,  29  E.  C.  L.  213;  Reg.  v.  Bliss, 
7  Ad.  &  El.  550,  34  E.  C.  L.  157. 

But  in  I  Greenl.  on  Evidence,  §  138,  the 
author,  in  commenting  on  this  question,  said 
substantially  that  the  admissibility  of  a  par- 
ticular fact  would  turn  upon  the  question 
whether  it  was  of  a  private  or  public  nature. 
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tation  respecting  the  latter  cannot  be  excluded.* 

Declaration  Negativing  Public  Eight. — And  it  has  been  held  that  evidence  of 
reputation  is  admissible  to  show  the  absence  of  public  right  as  well  as  to  estab- 
lish the  right.  Thus,  on  an  issue  joined  whether  a  certain  place  situate  on 
the  bank  of  a  river  was  a  public  landing  place  for  all  the  king's  subjects,  evi- 
dence of  reputation  was  held  to  be  admissible  to  show  that  it  was  not  a  public 
landing  place.* 

Proof  of  Enjoyment  of  Right  Not  a  Prerequisite  to  Admissibility. —  It  was  at  one  time 
held  that,  before  the  declarations  could  be  received,  a  foundation  should  be 
laid  by  proving  acts  of  enjoyment  of  the  rights  in  question  within  the  period 
of  living  memory.*  But  by  later  authorities  it  is  maintained  that  such  proof 
is  not  an  essential  condition  of  the  reception  in  evidence  of  the  declaration, 
but  is  only  material  as  it  affects  the  value  thereof  when  received.'* 

Identification  of  Declarant.  —  It  has  been  maintained  that  it  is  not  necessary 
that  a  witness  should  be  able  to  name  the  declarant  in  order  to  render  such 
declaration  admissible.^ 

Knowledge  Necessary  on  Part  of  Declarant  —  As  to  Matters  of  Public  Interest.  — ■  Where 
the  matter  in  dispute  is  of  public  interest,  as,  for  instance,  a  claim  of  highway 
in  which  all  of  the  inhabitants  of  a  state  are  interested,  reputation  from  any 
one  appears  to  be  admissible,  but  it  would  be  almost  worthless  unless  it  came 
from  persons  who  were  shown  to  have  some  means  of  knowledge,  as  by  living 
in  the  neighborhood  or  frequently  using  the  road  in  dispute.® 

As  to  Matters  of  a  General  Interest.  —  But  a  distinction  has  been  made  in  the 
application  of  this  rule,  between  matters  of  public  interest  and  matters  of 
general  interest ;  it  being  held  that  where  the  matter  in  dispute  is  of  a  general 
nature  only,  and  concerns  a  multitude  of  people,  though  not  all  of  the  people 
of  a  state,  as,  for  instance,  a  particular  district,  hearsay  evidence  is  not  admis- 
sible unless  it  is  derived  from  persons  conversant  with  the  neighborhood.' 

Declarations  Post  Litem  Motam.  —  The  presumptions  in  favor  of  declarations  of 
deceased  persons  upon  public  or  general  rights  fail  when  a  controversy  has 
arisen  respecting  the  point  to  which  the  declarations  apply;  and  therefore,  in 
such  case,  the  declarations  will  not  be  admitted  in  evidence.  Declarations 
then  made  are  so  likely  to  be  produced  by  interest,  prejudice,  or  passion,  that 
no  reliance  can  safely  be  placed  upon  them,  and  they  would  more  frequently 
impose  upon  the  understanding  than  conduce  to  the  elucidation  of  truth.* 

Meaning  of  Lis  Mota.  —  The  lis  mot  a  in  this  connection  has  reference  to  the 
origin  of  the  controversy,  and  not  the  commencement  of  the  suit,®  but  the 
controversy  must  relate  to  the  very  point  involved  in  the  litigation  in  respect 
to  which  the  evidence  is  sought  to  be  introduced.*" 

1.  Rule  Where  Private  Interest  Is  Involved  in  8.  Declarations  Post  Litem  Motam. —  Re.x  v. 
Matter  of  Public  Interest.  —  Rc^;.  z\  Hedfcjrd-  Couon,  3  Campb.  444;  Herkclcy  Peerage 
shire,  4  I-l.  iV  HI.  535,  82  V..  C.  L.  535.  Case,  4  Campb.  416. 

2.  Declarations  Negativing  Public  Right.  —  9.  Lis  Mota  Defined.  —  Berkeley  Peerage 
Drink  water  v.  I^orter,  7  C.  &  P.  iSi,  32  E.  C.  Case,  4  Campb.  417;  Butler  v.  Mountgarret,  7 
L.  486.  H.  L.  Cas.  633;  Walker  v.  Beauchamp,  6  C.  & 

3.  Weeks  v.  Sparke,  i  M.  &  S.  680;  More-  P.  552,  25  E.  C.  L.  539.  Cotiipar,-  Davies  v. 
wood  7).  Wood,  14  East  330,  note.  Lowndes,  7  Scott  N.  R.  141,  6  M.  &  G.  528,  46 

4.  Proof  of  Enjoyment  of  Right  Not  a  Prerequi-  E.  C.  L.  528;  Shedden  v.  Atty.-Gen.,  2  Sw.  & 
Bite  to  Admissibility.  —  Crease  v.  Barrett,  i  C.  Tr.  170. 

M.  &  R.  930;  I  (ireenl.  on  Evidence  130.  10.  Freeman  v.  Phillipps,  4  M.  &  S.  486; 

6.  Identification  of  Declarant. —  i  Greenl.  on  Elliott  v.  Peirsol,  i  Pel.  (U.  S.)  328. 

Evidence,  ^  135;  Mosclev  v.  Davies,  11  Price  In  Walker  v.  Beauchamp,  6  C.  &  P.  552,  25 

162  E.  C.  L.  539,  Mr.  Baron  Alderson  declared  the 

6.  Knowledge  — As  to  Matters  of  Public  Inter-  lis  mota  to  be  the  "  arising  of  that  state  of  facts 
est.  —  Crease  v.  Harr(:tt,  i  C.  M.  &  \<.  919.  on  which  the  claim  is  founded,  vvilhout  any- 

7.  Knowledge  —  As  to  Matters  of  General  Inter-  thing  more." 

est. —  Crease  v.  Barrett,  i  C.  .M.  &  k.  919;  But,  in  Davies  v.  Lowndes,  6  M.  I'l*  G.  528, 

Weeks  v.  Sparke,  i  M.  &  S.  680;  McKinnon  v.  46  E.  C.  L.  528,  it  was  intimated   that  there 

Bliss,  21   N.  Y.  206.     See  also  Dunbar   v.  must  be  not  merely  facts  which  may  lead  to  a 

Mulry,  8  Gray  (Mass.)  163.  dispute,  but  such  a  lis  mota  or  suit  or  contro- 
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DEC  LARA  riONS  — DECLARE. 


Definitions. 


Ignorance  of  Lis  Mota  Immaterial.  —  After  the  controversy  has  originated,  all 
declarations  are  to  be  excluded,  whether  the  commencement  of  the  contro- 
versy was  or  was  not  known  to  the  declarant ;  for,  if  an  inquiry  were  to  be 
instituted  in  each  instance  whether  the  existence  of  the  controversy  was  or 
was  not  known  at  the  time  of  the  declaration,  much  time  would  be  wasted  and 
great  confusion  would  be  produced.* 

4.  Dying  Declarations.  — A  full  treatment  of  dying  declarations  will  be  found 
in  .1  subsequent  part  of  this  work.* 

5.  Declarations  in  Course  of  Business  —  Book  Entries,  Memoranda,  etc.  —  Declara- 
tions such  as  entries  in  books,  memoranda  made  in  the  usual  course  of  busi- 
ness and  in  the  discharge  of  professional,  official,  or  other  duty,  and  at  or  near 
the  time  when  the  matter  recorded  occurred,  are  admissible  in  evidence  after 
the  death  of  the  person  by  whom  the  entry  was  made.  The  exact  scope  of  this 
rule  and  the  limitations  under  which  such  entries  are  admitted,  are  mat- 
ters of  considerable  dispute,  and  are  discussed  elsewhere.^ 

Oral  Declarations.  —  In  England,  or aX  statements  also  made  in  the  course  of 
business  by  a  person  deceased  have  been  held  to  be  admissible  in  evidence.* 
But  in  the  United  States,  it  seems  that  this  rule  does  not  obtain.' 

6.  Declarations  Relative  to  Possession.  — The  declarations  of  persons  in  pos- 
session of  property,  whether  real  or  personal,  serving  to  characterize  or  limit  the 
nature  of  the  possession,  are  admissible  in  evidence  as  a  part  of  the  res  gestce.^ 

DECLARATORY  ACTIONS.  —  In  Scotch  law  those  actions  wherein  the  right 
of  the  pursuer  (plaintiff)  is  craved  to  be  declared,  but  nothing  claimed  to  be 
done  by  the  defendant.' 

DECLARATORY  DECREE  OR  JUDGMENT.  (See  also  the  title  JUDGMENTS 
AND  Decrees.)  —  One  which  simply  declares  the  rights  of  the  parties,  or 
expresses  the  opinion  of  the  court  on  a  question  of  law,  without  ordering  any- 
thing to  be  done. 

DECLARATORY  PART  OF  A  LAW.  (See  generally  the  title  STATUTES.)  — 
That  portion  of  the  statute  which  clearly  defines  rights  to  be  observed  and 
wrongs  to  be  eschewed. 

DECLARATORY  STATUTE.    (See  also  the  title  STATUTES.)  —  A  declaratory 

statute  is  an  act  which  declares  what  the  existing  law  is,  on  a  given  subject,  as 
where  a  custom  has  fallen  into  disuse,  or  where  there  are  some  doubts  as  to 
the  existing  law. 

DECLARE.  —  To  declare  is  to  state  ;  to  assert ;  to  publish  ;  to  utter ;  to 
announce  clearly  some  opinion  or  resolution.* 

versy  preparatory  to  a  suit  actually  com-  Shannon,  ii6  Ind.  403,  9  Am.  St.  Rep.  860; 
menced  or  dispute  arisen.  Harper  v.  Morse,  114  Mo.  317;  Miller  v.  Fee- 

1.  Ignorance  of  Lis  Mota  Immaterial. —  Beike-  nane,  50  N.  J.  L.  32;  Beecher  v.  Parmele,  g 
ley  Peerage  Case,  4  Campb.  417.  Vt.  352,  31  Am.  Dec.  633. 

2.  See  title  Dying  Declarations.  7.  Bell's  Diet. 

3.  See  the  titles  Documentary  Evidence,  8.  Knecht  v.  Mutual  L.  Ins.  Co.,  90  Pa.  St. 
post;   Hearsay  Evidence;  Res  Gest^     See  121. 

also  Price  v.  Torrington,  i  Salk.  285,  i  Smith  Declaring  and  Defining.  —  See  Define.  And 
L.  Cas.  344;  Chaffee  v.  U.  S.,  18  Wall.  (U.  S.)  see  U.  S.  v.  Arjona,  120  U.  S.  488. 
516;  Field  c^.  Boynton,  33  Ga.  239;  Augusta  Consent  and  Declare.  (See  also  Consent,  vol. 
V.  Windsor,  19  Me.  319;  Union  Bank  v.  6,  p.  663.) — In  Vintners'  Co.  v.  Gierke,  5 
Knapp,  3  Pick.  (Mass.)  96,  15  Am.  Dec.  181;  Mod.  162,  it  was  held  that  a  commitment 
Lassone  v.  Boston,  etc.,  R.  Co.,  66  N.  H.  345;  quousque  conceliret  was  insensible  and  void. 
Livingston  v.  Arnoux,  56  N.  Y.  507;  Fisher  v.  It  is  there  said:  "  Then  as  to  this  sixth  ex- 
New  York,  67  N.  Y.  73.  ception,   viz.,  that  the  word  cotiiitirct  being 

4.  Reg.  V.  Buckley,  13  Cox.  C.  C.  293.  See  insensible  it  is  therefore  void,  it  was  said  that 
also  Sussex  Peerage,  11  CI.  &  F.  113.  the  following  word,  declararet,  hath  a  certain 

5.  Thayer's  Cases  on  Ev.,  p.  554.  signification,  and  is  more  comprehensive  than 

6.  Declarations  as  to  Possession.  —  See  the  title  consentirct  if  it  had  been  right,  because  a  man 
Res  Gesi.e.  See  also  Bowen  v.  Chase,  98  U.  may  consent  to  a  thing  and  never  declare  his 
S.  254;  Nelson  v.  Iverson,  24  Ala.  9,  60  Am.  consent  openly,  but  when  he  makes  a  decla- 
Dec.  442;  Mobile  Sav.  Bank  v.  McDonnell,  89     ration  thereof  he  does  both." 

Ala.  434,  18  Am.  St.  Rep.  137;   Durham  v.        Declare  and  Promise.    (See  also  Promise.)  — 
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DECLARE. 


Definition. 


DECLINE.  —  See  note  r. 

In  Bassett  v.  Den,  17  N.  J.  L.  432.  it  was  held 
that  the  word  declare  used  in  an  official  oath 
was  synonymous  to  "  promise  "  required  by 
statute.  The  court  said:  "  The  statute,  it  is 
true,  uses  the  word  '  promise;  '  but  according^ 
to  Walker,  to  promise  is  to  make  a  declaration 
of  some  benefit,  or  an  assurance  of  some  ill. 
To  say,  then,  '  1  declare  that  I  will  '  do  so  and 
so,  means  exactly  the  same  thing,  and  imposes 
precisely  the  same  obligation,  as  the  words, 
'  I  promise  that  I  will  '  do  so  and  so.  Far  as 
we  have  gone  in  requiring  a  strict  adherence 
to  forms  prescribed  or  directed  by  statute,  we 
have  not  in  any  of  the  cases  cited,  nor  in  any 
other  now  recollected,  gone  so  far  as  to  vitiate 
a  proceeding,  otherwise  regular,  because  a 
word,  precisely  of  the  same  meaning,  in  the 
connection  in  which  it  is  used,  with  that 
required  by  or  mentioned  in  the  statute,  has 
been  adopted." 

Same  —  Covenant.  —  Where  a  person,  by 
deed,  declares  that  he  will  do  a  thing,  it 
amounts  to  a  covenant  by  him  to  do  it.  Rich- 
ardson z'.  lenkins,  I  Drew.  477.  See  also  the 
title  Covenan  ts,  vol.  8,  p.  56. 

Life  Insurance  —  "  Declare  "  Distinguished 
from  "  Promise."  (See  also  the  title  Life  Insur- 
AN'CE.) — But,  in  Knecht  Mutual  L.  Ins. 
Co.,  90  Pa.  St.  iiS,  the  applicant  for  a  life  in- 
surance policy  declared  that  he  did  not  then 
nor  would  he  practice  any  pernicious  habit. 
It  was  held  that  this  did  not  amount  to  a 
promise  that  he  would  not  practice  such 
habits.  The  court  said :  "  Nor  did  he  prom- 
ise, agree,  or  warrant  not  to  do  so.  He  de- 
clared that  he  would  not.  To  declare  is  to 
state;  to  assert;  to  publish;  to  utter;  to  an- 
nounce; to  announce  clearly  some  opinion  or 
resolution;  while  to  promise  is  to  agree;  '  to 
pledge  one's  self;  to  engage;  to  assure  or 
make  sure;  to  pledge  by  contract  '  (Worces- 
ter). There  is  no  clause  in  the  policy  which 
provides  that  if  the  assured  shall  practice  any 
pernicious  habit  tending  to  shorten  life,  the 
policy  shall  I'/iso  facto  become  void.  There  is 
only  the  stipulation  that  '  if  any  of  the  state- 
ments or  declarations  made  in  the  application 
*  *  *  shall  be  found  in  any  respect  untrue, 
this  policy  shall  be  null  and  void.'  This  evi- 
dently referred  to  a  state  of  things  existing  at 
the  time  the  policy  was  issued.  As  to  such 
matters,  as  I  have  already  said,  there  was  no 
untrue  statement.  But  the  assured  declared. 
as  a  matter  of  intention,  that  he  would  not 
practice  any  pernicious  habit.  Was  this  dec- 
laration of  future  intention  false?  There  is 
no  allegation,  much  less  proof,  that  it  was  so. 
The  assured  might  well  have  intended  to  ad- 
here to  his  declaration  in  the  most  perfect 
good  faith,  yet  in  a  moment  of  temptation 
have  been  overcome  by  this  insidious  enemy. 
In  the  absence  of  any  clause  in  the  policy 
avoiding  it  in  case  the  assured  should  practice 
any  such  habit,  and  of  any  covenant  or  war- 
ranty on  his  part  that  he  would  not  do  so,  we 
do  not  think  his  mere  declaration  to  that  effect 
in  the  application  sufTicient  to  avoid  the 
policv." 

Acknowledgment  of  Wills.    (See  also  the  title 

WiM.s.)  —  In  I.uillow  ,  .  I.udlow,  36  N.  J.  Eq. 
597,  it  was  held  that  at  the  time  of  executing  a 


last  will  there  must  be  some  word  or  sign  by 
the  testator,  or  some  one  acting  for  him,  in 
his  presence  and  hearing,  to  "  clearly  indicate 
his  recognition  of  the  testamentary  act  in 
which  he  is  engaged,  and  of  the  genuineness 
of  the  signature  and  will  which  are  presented 
to  the  witnesses  for  their  attestation.  The 
words  used  in  the  statute,  '  acknowledgment  ' 
and  declared,  demand  an  open  expression 
either  in  words  or  unmistakable  acts." 

In  Rogers  z>.  Diamond,  13  Ark.  484.  it  is 
said  that  the  word  declare,  as  used  in  this 
connection,  means,  "  to  signify  distinctly,  to 
make  known,  to  assert  to  others  and  to  show 
forth;  and  in  this  manner,  either  by  words  or 
acts,  in  writing  or  by  signs,  to  declare  to  a 
witness  that  the  instrument  subscribed  was 
the  testator's  will.  [It]  must  mean  to  make 
it,  at  the  lime,  distinctly  known  to  the  witness 
by  some  assertion  or  by  clear  assent  in  words 
or  signs." 

Same  —  "  Declared  "  in  the  Sense  of  "  Exhib- 
ited"—  "Published."  —  In  Koopman  i\  Carroll, 
50  Neb.  824,  it  is  said;  "  It  is  contended  that 
the  language  of  the  German  court  record 
shows  that  the  testator  did  not  file  a  written 
will,  but  that  he  made  some  oral  declarations 
only,  as  indicated  by  the  use  of  the  word  de- 
clared. The  demurrer  admitted  the  truth  of 
each  averment  of  the  answer,  and  one  of  these 
was  that  the  will  was  duly  probated  in  Ger- 
many. The  word  declared  we  take  to  mean 
'exhibited'  or  '  published,'  and  this  we  are 
strongly  influenced  to  assume,  not  only  be- 
cause Webster  gives  these  as  equivalents  of 
the  word,  but  because  there  follows  immedi- 
ately what  appears  to  be  a  written  instrument 
in  the  first  person  singular,  signed  by  Julius 
Koopman  and  two  other  persons,  presumably 
as  witnesses.  ' 

Declare  the  Law,  (See  also  the  title  Qi'es- 
TioNS  OK  Law  and  Fact;  and  see  11  En'CYC.  of 
Pl.  and  Pr.,  p.  47.) — In  Crabtree  7/.  State,  i 
Lea  (Tenn.)  270,  the  court  said:  "  To  '  declare 
the  law'  means  that  [the  judge]  is  to  charge  the 
law  arising  upon  the  evidence.  He  is  not  bound 
to  charge  every  principle  of  law  that  mav  be 
insisted  on  by  counsel,  whether  applicable  to 
the  case  or  not.  And,  in  Conner  t.  State,  4 
Ycrg.  (Tenn.)  137,  it  is  said;  '  If  a  principle 
of  law  be  stated  and  insisted  on  by  counsel, 
which  has  no  application  to  the  facts  of  the 
case,  it  is  the  duty  of  the  court  to  tell  the  jury 
it  has  no  application,  lest  they  be  misled  Ijy 
it.'  " 

Designate.  (See  also  Designate.)  —  As  to 
the  use  of  the  word  "  designate  "  as  an 
equivalent  of  ileclare,  see  People  v.  Campbell, 
40  Cal.  139. 

1.  Trusts  —  Resign  and  Decline.  (See  also 
Trusts  and  Tki'stkes.)  —  A  ]',ri>ioiit  statute 
provided  that  a  person,  appointed  a  trustee, 
who  neglected  to  give  bond,  should  be  consid- 
ered to  have  declined  the  trust.  This  was 
held  to  include  the  case  of  a  trustee  who  had 
accepted  the  trust  and  afterwards  failed  to 
give  bond.  The  court  said:  "Section  22SS 
[Vt.  Rev.  Laws]  provides  that  a  person,  ap- 
pointed a  trustee,  who  neglects  to  give  a  bond, 
when  required,  within  the  lime  directed  by 
the  probate  court,  shall  be  considered  to  have 
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Definitions. 


DECOCTION.  —  A  decoction  is  an  extract  prepared  by  boiling  something  in 
w  ,it(.  r.' 

DECOY.  (See  also  the  titles  DECOY  LETTERS,  post ;  DETECTIVES,  post  ; 
and  the  references  there  given.) — I.  To  decoy  means  to  entice;  tempt; 
lure,  or  allure.'"* 

II.  \  tlecoy  is  a  place  made  for  catching  wild  water-fowl;  a  pond  used  for 
the  brcedintr  and  maintenance  of  water-fowl.* 


ittriinrti  tlic  tiust.  The  defendant  urges  that 
the  word  decline  can  only  relate  to  a  trustee, 
appointed  by  a  will,  who  has  not  accepted  the 
trust  and  entered  upon  the  discharge  of  its 
duties.  The  proper  term  is  '  resign,'  which  is 
used  in  the  section  next  following,  and  in 
some  other  sections.  While  there  is  some 
countenance  given  to  this  claim  by  the  lan- 
guage used  in  the  different  sections  of  the 
statute,  it  does  not  commend  itself  to  our 
judgment.  We  think  section  2288  was  in- 
tended to  apply  as  well  to  the  case  of  a  trustee 
who  had  accepted  the  trust  and  entered  upon 
the  discharge  of  its  duties,  as  to  the  case  of 
one,  named  as  trustee  in  a  will,  who  had  not 
accepted  the  trust;  otherwise  there  would  be 
no  statute  applicable  to  the  case  of  the 
former.  We  cannot  think  that  the  legislature 
intended  to  leave  such  a  case  unprovided 
for."  Foss  V.  Sowles,  62  Vt.  221.  See  also 
Travis  v.  Illingworth,  2  Dr.  &  Sm.  344.  Com- 
pare In  re  Woodgate,  5  W.  R.  448. 

It  has  been  held  that  the  payment  of  trust 
money  into  court  is  equivalent  to  declining. 
In  re  Williams,  4  Kay  &  J.  87. 

Neglect  —  Declines.  —  In  Groner  z/.  Hield,  22 
Wis.  204,  it  is  said:  "Another  objection  is 
based  upon  section  29.  That  gives  the  credit- 
ors, legatees,  heirs,  etc.,  the  right  to  appeal 
from  the  decision  of  the  commissioners,  when 
the  executor  or  administrator  '  declines  to  ap- 
peal.' It  was  urged  that  it  could  not  be 
known  whether  the  administrators  declined  to 
appeal,  without  an  express  demand  and  re- 
fusal. Perhaps  this  might  be  so,  if  either  of 
the  other  parties  interested  in  the  estate  de- 
sired to  appeal  \vithin  the  time  limited.  Until 
that  time  had  expired,  the  mere  neglect  to 
take  an  appeal  could  not  be  insisted  on  as  a 
sufficient  decUninff  to  sustain  an  appeal  by 
other  parties;  because  the  executor  or  admin- 
istrator might  still  appeal  within  the  time. 
But  where  the  latter  has  allowed  the  whole 
time  to  expire  without  appealing,  if  an  heir  or 
other  person  interested  can  present  a  case  jus- 
tifying in  other  respects  the  interposition  of 
the  circuit  court  to  allow  an  appeal,  after  such 
expiration,  it  certainly  would  sufficiently  ap- 
pear that  the  executor  or  administrator  had 
declined  to  appeal  within  the  meaning  of  the 
statute.  A  neglect  to  appeal  until  the  right 
was  barred  would  be  declining  in  the  most 
effectual  manner." 

1.  Sykes  v.  Magone,  38  Fed.  Rep.  497. 
This  was  a  customs  case.  See  generally  the 
title  Revenue  Laws. 


2.  Kidnapping.  (See  also  the  titles  Abduc- 
tion, vol.  I,  p.  163;  Kidnapping.) — In  Eber- 
ling  V.  State,  136  Ind.  117,  the  accused  was 
charged  with  kidnapping  a  young  woman  of 
eighteen  years  of  age.  It  appeared  that  she 
went  with  him  voluntarily,  having  met  him  by- 
previous  appointment  to  take  a  buggy  ride. 
The  court  said  that  it  could  not  be  contended 
upon  the  facts  that  the  young  woman  was 
forcibly  carried  away,  and  proceeding  to  dis- 
cuss that  part  of  the  statute  which  made  it  a 
crime  to  decoy  one  away  from  his  place  of 
residence,  said:  "  Of  course,  there  could  be 
no  such  thing  as  forcibly  decoying  a  person 
from  his  place  of  residence,  because  the  word 
decoy  means  to  entice,  tempt,  lure,  or  allure. 
To  constitute  the  offense  of  kidnapping,  under 
this  provision  of  the  statute,  it  is  necessary 
that  the  injured  party  should  be  fraudulently 
decoyed  from  his  place  of  residence.  Ordi- 
narily there  can  be  no  such  thing  as  actual 
fraud  without  deception." 

In  John  V.  State,  (Wyoming  1896)  44  Pac. 
Rep.  53,- it  is  said:  "  But  if  the  party  has 
been  decoyed  away  fraudulently,  the  consent 
having  been  obtained  by  deception,  the  law 
will  regard  such  consent  as  a  nullity,  and  the 
act  will  be  treated  as  against  the  will  of  the 
person  thus  decoyed  away." 

3.  Disturbing  Decoys. —  In  Carrington  v. 
Taylor,  11  East  571,  which  was  an  action  on 
the  case  for  wilful  disturbance  of  and  damage  to 
a  decoy  by  which  the  plaintiff  made  his  living, 
it  was  held  that  evidence  that  the  defendant, 
being  out  in  his  boat  shooting  wild-fowl  in  a 
part  of  an  open  creek,  first  fired  his  fowling- 
piece  within  about  a  quarter  of  a  mile  of  the 
plaintiff's  decoy,  when  two  or  three  hundred 
wild-fowl  came;  and  afterwards  approached 
nearer,  and  fired  again  at  wild-fowl  on  the 
wing  at  the  distance  of  about  two  hundred 
yards  and  upwards  from  the  decoy  pond,  when 
he  killed  several  widgeons,  and  immediately 
on  the  noise  of  the  gun  four  or  five  hundred 
wild-fowl  took  flight  from  the  pond, —  but  it  did 
not  appear  that  he  fired  into  the  decoy,  which 
was  an  ancient  one,  and  to  which  the  plaintiff's 
right  had  been  proved,  —  was  sufficient  to 
show  such  wilful  disturbance  of  and  damage 
to  the  decoy  as  that  an  action  on  the  case 
would  be  maintainable  by  the  owner.  The 
court,  in  its  opinion  in  this  case,  followed  the 
case  of  Keeble  v.  Hickeringall,  ir  .East  571, 
note  a,  II  Mod.  74,  130.  Carrington  v.  Tay- 
lor, II  East  571,  is  overruled  in  Allen  v.  Floods 
(1898)  A.  C.  I. 
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By  Joseph  Walker  Magrath. 

I.  Definition,  15. 

n.  Embezzlement  of  Letter  or  Contents,  15. 

III.  Mailing  Prohibited  Matter  in  Reply,  17. 

IV.  Status  of  Person  Sending  Decoy  Letters,  li 


CROSS-REFERENCES. 

As  to  Decovs  t?t  general,  see  the  titles  BURGLARY,  vol.  5,  p.  51;  EMBEZZLE- 
MENT ;  LARCENY ;  ROBBERY.  See  also  the  titles  DETECTLVES, 
post  J  POSTAL  LAWS. 

I.  Definition.  —  A  decoy  letter  is  a  letter  prepared  and  placed  in  the  mail 
by  a  government  official,  or  some  person  acting  with  the  consent  of  the  gov- 
ernment officials,  for  the  purpose  either  of  testing  the  honesty  of  a  suspected 
post-office  employee,  of  discovering  whether  a  person  is  unlawfully  using  the 
mails,  or  of  procuring  evidence  against  such  person.* 

II.  Embezzlement  of  Letter  or  Contents.  —  It  is  no  defense  to  an  indict- 
ment of  a  post-office  employee  for  embezzlement,  that  the  letter  which  was 
taken,  or  from  which  something  was  abstracted,  was  a  decoy  addressed  to  a 
fictitious  person  and  placed  in  the  mail  for  the  purpose  of  detecting  a  suspected 
thief.* 


1.  Lawfulness  of  Decoy  Letters.  —  The  use  of 

decoy  letters  for  the  purpose  of  detecting 
offenses  against  the  postal  laws  is  not  forbid- 
den either  by  the  statutes  or  by  good  morals, 
but  is  proper  and  justifiable  as  a  means  to  that 
end.  U.  S.  v.  Moore,  19  Fed.  Rep.  39;  U.  S. 
V.  Slenker,  32  Fed.  Rep.  691;  U.  S.  v.  Mat- 
thews, 35  Fed.  Rep.  890;  U.  S.  v.  Wight,  38 
Fed.  Rep.  106;  U.  S.  v.  Whittier,  5  Dill. 
(U.  S.)  35;  U.  S.  V.  Dorsey,  40  Fed.  Rep.  752. 
See  also  Reg.  v.  Poynton,  9  Cox  C.  C.  249. 
But  compare  the  observations  of  Hughes,  J., 
in  U.  S.  V.  Jones,  80  Fed  Rep.  513. 

2,  No  Defense  to  Indictment  for  Embezzlement 
that  Letter  Was  a  Decoy.  —  Goode  v.  U.  S.,  159 
U.  S.  663;  Montgomery  7'.  U.  S.,  162  U.  S. 
410;  U.  S.  V.  Wight,  38  Fed.  Rep.  106;  Wals- 
ter  V.  U.  S.,  42  Fed.  Rep.  8gi;  U.  S.  v.  Jones, 
80  Fed.  Rep.  513.  See  also  In  re  Wight,  134 
U.  S.  136. 

A  decoy  letter  containing  money,  mailed 
for  the  purpose  of  entrapping  a  clerk  in  a  post 
office,  who  opens  it  and  takes  the  money,  is 
within  the  meaning  of  section  21  of  the  Act  of 
M  arch  3,  1825  (4  U.  S.  Stat,  at  L.  107),  provid- 
ing a  punishment  for  any  post-office  employee 
who  embezzles  from  the  mails,  as  the  purpose 
for  which  a  letter  is  mailed  is  not  a  question 
under  that  act.  U.  S.  v.  Cottingham,  2 
Blatchf.  (U.  S.)  470. 

A  post-oflice  clerk  who  steals  money  from  a 
test  or  decoy  letter  placed  on  a  table  with 
other  letters  of  which  it  is  his  duty  to  take 
charge,  such  letter  being  addressed  to  a  ficti- 
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tious  person  at  a  fictitious  address,  may  be 
convicted  under  the  last  clause  of  U.  S.  Rev. 
Stat.,  §  5467,  providing  that  "  any  such  person 
[employed  in  any  department  of  the  postal 
service]  who  shall  steal  or  take  any  of  the 
things  aforesaid  [banknotes,  checks,  or  other 
inclosures]  out  of  any  letter,  packet,  bag,  or 
mail  of  letters  which  shall  have  come  into  his 
possession,  either  in  the  regular  course  of  his 
official  duties  or  in  any  other  manner  what- 
ever, and  provided  the  same  shall  not  have 
been  delivered  to  the  party  to  whom  it  is 
directed,"  shall  receive  a  specified  punish- 
ment; for  such  clause  covers  the  acts  of  any 
person  who  steals  any  of  the  things  prescribed 
out  of  a  letter  which  comes  into  his  posses- 
sion, and  it  is  not  necessary  that  the  letter 
should  be  a  bona  Jide  letter  or  that  it  should  be 
intended  to  be  delivered  to  the  person  to 
whom  it  is  addressed.  Hall  v.  U.  S.,  1&8 
U.  S.  632;  U.  S.  V.  Hall.  76  Fed.  Rep.  566. 

The  Term  "Letter"  Construed.  —  In  Goode  v. 
U.  S.,  159  U.  S.  663,  the  court, /<v-  Brown,  J., 
said:  "If  the  word  '  letter'  were  given  the 
technical  construction  of  a  written  message  or 
communication  from  one  person  to  another, 
it  would  strike  at  the  whole  system  of  decoy 
or  test  letters,  none  of  which  contain  bona  fule 
communications.  This  would  render  it  prac- 
tically impossible  to  detect  thefts  and  embez- 
zlements by  employees,  since,  in  a  large 
majority  of  cases,  the  letters  and  their  envel- 
opes are  thrown  away  or  destroyed  for  the  very 
purpose  of  preventing  their  being  identified  in 
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Letter  "  Intended  to  Be  Conveyed  by  Mail."  —  A  decoy  letter  is  a  letter  "  intended 
to  be  conveyed  by  mail,"  within  the  meaning  of  the  United  States  statute  pun- 
ishing the  embezzlement  by  a  post-office  employee  of  any  such  letter  contain- 
ing an  inclosure,  or  of  the  inclosure,  although  it  do  not  reach  the  employee 
through  the  regular  channels,*  or  it  be  the  intention  of  the  post-office  authori- 
ties to  intercept  it  before  it  reaches  its  apparent  destination.*    Nor  does  the 


case  the  employee  is  arrested;  and  the  con- 
tents of  the  letter,  which  it  is  ordinarily  im- 
possible to  identify,  only  are  abstracted.  If, 
liowever,  the  contents  can  be  identified,  as 
they  always  are  in  test  letters,  by  a  private 
marlt  put  upon  them,  the  discovery  of  such 
contents  upon  the  person  of  the  employee 
affords  almost  conclusive  evidence  of  the  theft 
of  the  letter  in  which  they  are  inclosed.  It 
mai<es  no  difference  with  respect  to  the  duty 
of  the  carrier,  whether  the  letter  be  genuine 
or  a  decoy  with  a  fictitious  address.  Coming 
into  his  possession  as  such  carrier,  it  is  his 
duty  to  treat  it  for  what  it  appears  to  be  on  its 
face  —  a  genuine  communication;  to  make  an 
effort  to  deliver  it,  or,  if  the  address  be  not 
upon  his  route,  to  hand  ii  to  the  proper  carrier 
or  put  it  into  the  list  box.  Certainly  he  has 
no  more  right  to  appropriate  it  to  himself 
than  he  would  have  if  it  were  a  genuine  let- 
ter. For  the  purposes  of  these  sections  a 
letter  is  a  writing  or  document  which  bears  the 
outward  semblance  of  a  genuine  communica- 
tion and  comes  into  the  possession  of  the  em- 
ployee in  the  regular  course  of  his  official 
business.  His  duties  in  respect  to  it  are  not 
relaxed  by  the  fact  or  by  his  knowledge  that  it 
is  not  what  it  purports  to  be;  in  other  words, 
it  is  not  for  him  to  judge  of  its  genuineness." 

Letter  Made  Up  to  Attract  Attention.  —  Nor  is 
it  any  defense  that  the  decoy  leUer  was  made 
up  so  as  to  attract  attention  and  indicate  that 
it  contained  money.  U.  S.  v.  Wight,  38  Fed. 
Rep.  106. 

1.  Letter  Need  Not  Reach  Suspected  Employee 
Through  Regular  Channels.  —  Decoy  letters  con- 
taining inclosur-es,  prepared  in  a  post  office 
and  postmarked  as  coming  from  another  town, 
and  then  placed  with  the  incoming  mail,  are 
letters  "  intended  to  be  conveyed  by  mail  " 
within  the  meaning  of  U.  S.  Rev.  Stat., 
§  5467,  providing  a  punishment  for  the  em- 
ijezzlement  of  such  letters  or  the  inclosures  by 
post-office  employees,  though  they  are  ad- 
dressed to  a  firm  which  sends  directly  to  the 
post  office  for  its  mail;  where  there  is  no  in- 
tention on  the  part  of  the  post-office  officials  to 
intercept  such  letters  before  they  are  delivered 
to  the  addressee.  Walster  v.  U.  S.,  42  Fed. 
Rep.  891.  In  Goode  v.  U.  S.,  159  U.  S.  663; 
Hall  V.  U.  S.,  [68  U.  S.  632;  and  U.  S.  v.  Hall, 
76  Fed.  Rep.  566,  it  was  held  that  a  decoy  let- 
ter need  not  reach  the  suspected  employee 
through  the  regular  channels,  but  in  those 
cases  no  question  as  to  whether  the  letter  was 
"  intended  to  be  conveyed  by  mail  "  was 
raised. 

Decoy  Placed  with  Matter  Discarded  from  the 
Mail.  —  A  post-office  inspector  put  money  in  a 
letter,  directed  it  to  a  fictitious  person  at  a 
fictitious  address,  and  inclosed  the  letter  in  a 
package  addressed  in  the  same  manner. 
Such  package  was  then  placed  in  the  "  nixes 
basket,"  which  was  a  receptacle  in  the  post 


office  for  unmailable  and  apparently  worthless 
matter,  and  was  in  the  charge  of  the  defend- 
ant, whose  duty  it  was  to  open  such  packages, 
and  if  any  letters  or  valuable  articles  were 
found  therein  to  deliver  them  to  the  "  nixes  " 
clerk.  The  money  in  such  letter  was  found 
upon  the  defendant,  he  having  destroyed  the 
package,  and  he  was  charged  with  destroying 
the  letter  and  embezzling  its  contents  in  viola- 
tion of  the  statute  above  cited.  It  was  held 
that  he  could  not  be  convicted,  because  in 
order  to  warrant  a  conviction  it  was  necessary 
that  the  letter  or  parcel  should  get  into  the 
mail  in  some  of  the  ordinary  ways  provided 
by  the  postal  authorities,  and  thus  become 
reasonaljly  and  fairly  a  part  of  the  mail  mat- 
ter under  their  control,  while  the  letter  alleged 
to  have  been  embezzled  was  not  even  in  the 
mail,  but  was  placed  with  a  lot  of  matter 
which  had  been  discarded  from  the  mail  and 
was  to  be  destroyed.  Such  matter  was  not 
"  intended  to  be  conveyed  by  mail  "  within 
the  meaning  of  the  statute  above  cited.  U.  S. 
V.  Rapp,  30  Fed.  Rep.  818. 

2.  Letter  Intended  to  Be  Intercepted.  —  A  de- 
coy letter  containing  money,  which  is  put  in 
the  mail  in  order  to  give  an  employee  a 
chance  to  embezzle  the  money  if  he  desires  to 
do  so,  and  thus  detect  his  depredations  upon 
the  mail,  is  a  letter  *'  intended  to  be  conveyed 
by  mail  "  within  the  meaning  of  U.  S.  Rev. 
Stat.,  §  5467,  providing  a  punishment  for  the 
embezzling  of  such  a  letter  or  the  contents 
thereof.  The  fact  that  the  letter  is  intended 
to  be  taken  from  the  mail  after  it  has  passed 
beyond  the  route  of  the  suspected  employee, 
and  is  not  intended  for  delivery  to  the  ad- 
dressee, does  not  exempt  the  employee  from 
liability  for  abstracting  the  contents  of  such 
letter.  U.  S.  v.  Dorsey,  40  Fed.  Rep.  752: 
U.  S.  V.  Foye,  i  Curt.  (U.  S.)  364. 

It  is  sufficient  evidence  that  letters  are  "in- 
tended to  be  carried  by  letter  carrier,"  that 
they  are  deposited  in  pillar  boxes,  to  be  car- 
ried to  the  post  office,  although  it  be  intended 
to  intercept  them  after  they  have  passed 
through  the  hands  of  a  suspected  emplovee. 
U.  S.  -'.  Wight,  38  Fed.  Rep.  106. 

A  letter  which  is  deposited  on  a  dumping 
table  in  a  post  office  by  the  post-office  authori- 
ties, for  the  purpose  of  detecting  a  clerk  sus- 
pected of  tampering  with  the  mails,  and  which 
is  intended  to  be  delivered  to  the  post-office 
inspectors  immediately  after  passing  through 
his  hands,  and  not  to  be  delivered  to  the  car- 
riers or  sent  to  the  addressee,  is  not  a  letter 
"  intended  to  be  conveyed  by  mail  "  within 
the  above  statute,  and  the  clerk  cannot  be 
convicted  thereunder  for  embezzlement  of  such 
letter.  U.  S.  v.  Matthews,  35  Fed.  Rep.  890.' 
In  this  case  the  court, Harlan,  J.,  said: 
"A  letter  intended  to  be  conveyed  by  mail  is 
one  which  is  intrusted  to,  or  comes  to  the  pos- 
session of,  some  postal  employee,  to  be  trans- 
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fact  that  the  address  on  the  letter  is  entirely  fictitious,  so  that  it  cannot  be 
delivered,  change  its  character  in  that  respect.* 

"Post  Letter."  —  In  Englatid  it  has  been  held  that  a  decoy  letter,  in  order  to 
come  within  the  meaning  of  the  statute  punishing  a  post-office  employee  who 
steals  a  "  post  letter  "  or  its  contents,  must  be  placed  in  the  post  in  the  ordi- 
nary way,  and  come  to  the  suspected  employee  through  the  regular  channels;* 
but  it  is  immaterial  that  the  address  on  the  letter  be  fictitious.^ 

III.  Mailing  Prohibited  Mattee  in  Reply.  —  It  is  no  defense  to  an  indict- 
ment for  sending  prohibited  matter  through  the  mails,  that  such  matter  was 
addressed  to  a  fictitious  person  and  was  sent  in  response  to  a  decoy  letter 
written  to  the  defendant  for  the  sole  purpose  of  discovering  whether  he  was 
engaged  in  violating  the  postal  laws,  or  of  obtaining  evidence  of  violations.* 

Solicitation  to  Mail  Protibited  Matter.  —  But  there  can  be  no  conviction  of  such 
offense  where  a  government  agent,  in  a  decoy  letter,  expressly  requested  that 
the  prohibited  information  be  sent  to  him  by  mail,  and  inclosed  stamps  for 
that  purpose,  as  in  such  case  he  was  engaged  in  procuring  the  commission  of 
a  crime  rather  than  detecting  one.* 

Apparently  Innocent  Letter.  —  A  person  cannot  be  convicted  of  mailing  a  letter 
giving  information  as  to  where  an  article  intended  for  the  prevention  of  con- 
ception can  be  obtained,  where  the  letter  mailed  was  directed  to  a  fictitious 
person,  and  gave  upon  its  face  no  information  of  a  prohibited  character, 


mitted,  by  means  of  the  mail  or  mail  agencies 
of  the  United  States,  to  the  person  to  whom, 
under  whatever  name,  it  is  addressed;  or, 
which  is  the  same  thing,  to  some  person 
authorized  to  receive  it  from  the  mail  before 
or  after  it  reaches  the  particular  place  to  which 
it  is  directed.  It  cannot  be  that  a  letter  is  in- 
tended to  bj  conveyed  by  mail,  within  the 
meaning  of  the  statute,  when  the  postal 
authorities,  acting  in  co-operation  with  the 
sender,  intend,  after  the  letter  is  put  in  the 
mail,  to  resume  possession  of  it  themselves, 
or  to  permit  the  sender  to  do  so,  before  it 
reaches  the  hands  of  any  carrier,  messenger, 
or  other  postal  employee,  for  delivery  to  the 
proper  person." 

In  U.  S.  V.  Wight,  38  Fed.  Rep.  106,  Brown, 
J.,  after  quoting  the  above  language,  said: 
"  Notwithstanding  this  language,  we  do  not 
think  the  learned  justice  means  to  say  that  a 
letter  which  is  designed  to  be  intercepted  by 
the  post-office  authorities  before  it  reaches  its 
place  of  destination  is  not  within  the  statute, 
since  he  quotes  and  distinguishes  the  case  of 
U.  S.  V.  Foye,  i  Curt.  (U.  S.)  364,  in  which 
Mr.  Justice  Curtis  held  expressly  that  the  pur- 
pose of  the  writer  not  to  have  the  letter  go  to 
its  apparent  destination  did  not  affect  its  char- 
acter or  take  it  out  of  the  protection  of  the 
statute.  '  If,'  says  Mr.  Justice  Harlan,  '  it 
had  appeared  in  that  case  that  the  letter  was 
not  intended  to  be  conveyed  by  post  at  all  it 
is  obvious  that  he  would  have  held  that  no 
conviction  could  be  had ;  '  and  that  is  evidently 
the  gist  of  his  decision  in  the  case  of  Mat- 
thews [U.  S.  V.  Matthews,  35  Fed.  Rep. 
891I." 

1.  A  Decoy  Package  Addressed  to  a  Fictitious 
Person,  and  not  iiuciulcd  10  be  delivered  to  the 
addressee,  is  within  the  meaning  of  U.  S  Rev. 
Slat.,  S§  3891,  5467,  providing  a  punishment 
for  any  person  employed  in  the  postal  service 
who  takes  from  the  mail  any  letter,  packet, 
etc.,  "  intended  to  be  conveyed  by  mail."  etc.. 
or  "  intrusted  to  him  "  for  such  purposes. 
9  C.  of  L. — 2 
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U.  S.  V.  Bethea,  44  Fed.  Rep.  802;  U.  S.  v. 
Wight,  38  Fed.  Rep.  106,  disapproving  U.  v. 
Denicke,  35  Fed.  Rep.  407,  in  which  case  the 
court  held  the  contrary  opinion. 

2.  Letter  Must  Reach  Employee  Through  Regu- 
lar Channels  —  England.  —  A  letter  carrier  can- 
not be  convicted  under  the  statute  i  Vict., 
c.  36,  i5  26,  for  stealing  money  from  a  decoy 
letter  placed  by  an  inspector  in  a  heap  of  let- 
ters which  the  letter  carrier  was  engaged  in 
sorting,  as  such  letter  is  not  a  "  post  letter," 
within  the  meaning  of  the  statute.  Reg.  v. 
Rathbone,  i  C.  &  M.  220,  41  E.  C.  L.  124,  2 
Moo.  C.  C.  242. 

And  the  same  is  true  of  a  decoy  letter  deliv- 
ered at  a  window  in  the  post  office  to  an  in- 
spector, who  is  not  a  person  authorized  to 
receive  letters,  and  by  such  inspector  passed 
on  to  other  officials  until  it  is  finally  put  among 
letters  to  be  sorted  by  a  suspected  employee. 
Reg.  V.  Shepherd,  2  Jur.  N.  S.  96,  25  L.  J.  M. 
C.  52,  Dears.  C.  C.  606. 

3.  Fictitious  Address.  —  A  decoy  letter  with  a 
fictitious  address,  which  is  put  into  a  letter  box 
for  the  purpose  of  testing  the  honesty  of  a 
post-office  employee  whose  duty  it  is  to  collect 
the  letters  from  such  box  and  transmit  them 
to  the  general  post  office,  is  a  "post  letter" 
within  the  meaning  of  the  statute  above  cited, 
and  if  such  person  takes  money  out  of  the  let- 
ter he  may  be  convicted  under  that  statute. 
Reg.  V.  Young,  2  C.  &  K.  466,  61  E.  C.  L.  466, 
I  Den.  C.  C.  194,  ovcrrtiliuf^  Reg.  v.  Gardner, 
I  C.  &  K.  628,  47  E.  C.  L.  628.  See  also  Reg. 
-'.  Newey,  i  C.  &  K.  630,  note,  47  E.  C.  L.  630, 
note. 

4.  Mailing  Prohibited  Matter  in  Reply  to  Decoy 
Letter. —  Price  v.  U.  S.,  165  U.  S.  311;  An- 
drews V.  U.  S.,  162  U.  S.  420;  Rosen  v.  U.  S., 
161  U.  S.  29;  Grimm  v.  U.  S.,  156  U.  S.  604, 
affirmin;^  U.  S.  v.  Grimm,  50  Fed.  Rep.  528; 
U.  S.  V.  Moore,  19  Fed.  Rep.  39;  Bates  v. 
U.  S.,  10  Fed.  Rep.  i)2. 

5.  Solicitation  to  Mail  Prohibited  Matter.  — 
U.  S.  7'.  .■\dams,  59  Fed.  Rep.  674. 
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althoiiy;h  it  was  intended  to  convey  such  information,  and  would  convey  it 
if  rcatl  in  connection  with  a  decoy  letter  to  which  it  was  an  answer.* 

IV.  Status  of  Person  Sending  Decoy  Letters.  —  The  fact  that  a  person 
has  made  use  of  decoy  letters  to  detect  or  obtain  evidence  of  crime  does  not 
bring  upon  him  the  imputation  of  any  guilty  participation  in  such  crime,*  nor 
does  it  necessarily  affect  his  credibility  as  a  witness.** 

DECREE.  —  See  the  title  JUDGMENTS  AND  DECREES, 
DECREE  CREDITOR.  —  See  note  4. 

DECREPIT.  —  Decrepit  means,  broken  down  with  age ;  wasted  or  worn  by 
the  iiihrniities  of  old  age;  being  in  the  last  stage  of  decay;  weakened  by  age.* 

DECRETAL  ORDER.  (See  Encyc.  Pl.  and  Pr.,  titles  DECREES,  vol.  5,  p. 
946;  Motions  and  Orders.)  —  A  decretal  order  is  an  order  in  the  nature  of 
a  decree  made  by  the  court  of  chancery  upon  a  motion  or  petition.® 


1.  Apparently    Innocent   Letter.  —  U.   S.  v. 

Whitticr,  5  Dill.  (U.  S.)  35. 

2.  Person  Sending  Decoy  Letters  Not  a  Partici- 
pant in  Crime.  —  See  Onondaga  County  v. 
Backus,  29  How.  Pr.  (N.  Y.  Supreme  Ct.) 
33- 

3.  Credibility  of  Person  Using  Decoy  Letters.  — 

U.  S.  -■.  Moore,  19  Fed.  Rep.  39;  U.  S.  v. 
Slenkcr,  32  Fed.  Rep.  691. 

4.  Decree  Creditor.  —  A  statute  provided  that 
a  decree  creditor  might  redeem  the  property 
of  his  debtor  from  judicial  sale.  It  was  held 
that  a  mortgagee  who  had  obtained  a  decree 
of  foreclosure  was  a  decree  creditor  within  the 
meaning  of  the  statute.  The  court  said: 
"  The  material  question  here  is  whether  or 
not  he  thereafter  had  a  right  to  redeem  as  a 
decree  creditor.  A  liberal  construction  is  to 
be  given  to  our  redemption  laws,  to  the  end 
that  the  property  of  the  debtor  may  pay  as 
many  of  the  debtor's  liabilities  as  possible. 
Schuck  V.  Gerlach,  loi  111.  338.  Section  20  of 
the  statute  above  mentioned  provides  that,  if 
redemption  is  not  made  within  twelve  months 
after  the  sale,  then  '  any  decree  or  judgment 
creditor'  may,  after  the  expiration  of  twelve 
months  and  within  fifteen  months  after  the 
sale,  redeem  the  premises.  Russell  was  a 
creditor  of  Mandania  Coons  and  her  husband, 
and  had  a  personal  decree  against  them  for 
the  amount  of  the  debt  due  him,  and  a  decree 
that  in  default  of  payment  within  a  specified 
time,  then  the  master  in  chancery  should  sell 
the  mortgaged  premises,  and  that  he  might 
have  execution  against  them  for  any  deficiency 
appearing  from  the  master's  report  of  sale. 
The  statute  expressly  gives  the  right  of  mak- 
ing redemption  to  any  decree  creditor,  and  we 
think  it  should  be  held  that  Russell  was  a  de- 
cree creditor  within  the  meaning  of  the  stat- 
ute, and  as  such  entitled  to  redeem  after  the 
expiration  of  twelve  months  and  within  fifteen 
months  from  the  date  of  the  sale."  White- 
head 7j.  Hall,  148  111.  253.  See  generally  the 
title  Judicial  Sales. 

5.  Age  —  Aggravated  Assault.  (See  also  the 
title  Assault,  vol.  2,  p.  965.)  —  Webster's 
Diet.,  quoted  in  Hall  v.  State,  16  Tex.  App.  11. 
In  that  case,  however,  it  was  held  that  the 
word  decrepit,  as  used  in  the  statute  defining 
aggravated  assault,  had  a  wider  meaning  than 
this,  and  that  decrepitude  might  exist  without 
a  supervention  of  age.  The  court  said: 
"  Mr.  Webster  makes  the  word  decrepit  a  de- 


pendent of  old  age;  that  is,  according  to  his 
definition,  before  a  person  can  be  decrepit  old 
age  must  have  supervened  upon  such  person. 
He  defines  the  word  thus:  '  Broken  down  with 
age;  wasted  or  worn  by  the  infirmities  of  old 
age;  being  in  the  last  stage  of  decay;  weak- 
ened by  age.'  This  word  is  not  defined  in  the 
code,  nor  do  we  find  any  definition  of  it  in  the 
law  lexicographies.  In  our  opinion,  as  used 
in  article  496  of  the  Penal  Code,  and  as  com- 
monly understood  in  this  country,  it  has  a 
more  comprehensive  signification  than  that 
given  it  by  Mr.  Webster.  We  understand  a 
decrepit  person  to  mean  one  who  is  disabled, 
incapable,  or  incompetent,  from  either  physi- 
cal or  mental  weakness  or  defects,  whether 
produced  by  age  or  other  causes,  to  such  an 
extent  as  to  render  the  individual  compara- 
tively helpless  in  a  personal  conflict  with  one 
possessed  of  ordinary  health  and  strength. 
We  think  that,  within  the  meaning  of  the  word 
as  used  in  the  code,  a  person  may  be  decrepit 
without  being  old;  otherwise  the  use  of  the 
word  in  the  Code  would  be  tautology." 

6.  2  Dan.  Ch.  Pr.  (ist  Am.  ed.)  637.  Whenever 
an  interlocutory  order  may  in  a  certain  event, 
resulting  froin  a  direction  contained  in  the 
order,  lead  to  the  termination  of  the  suit  in 
like  manner  as  a  decree  made  al  the  hearing, 
it  is  called  a  decretal  order. 

Decretal  Order. —  In  Thompson  v.  McKim,  6 
Har.  &  J.  (Md.)  319,  it  is  said:  "  The  English 
authorities  explain,  with  tolerable  accuracy, 
the  difference  between  interlocutory  and  final 
decrees  in  chancery,  but  the  phrase  decretal 
order  seems  to  be  variously  applied,  and  to 
have  no  settled  or  distinct  meaning  or  applica- 
tion. The  term  '  order  '  is  almost  always  used 
in  speaking  of  those  general  or  special  direc- 
tions by  which  all  suits  in  chancery  are  gov- 
erned, controlled,  or  facilitated  throughout,  or 
in  the  course  of  their  progress  from  beginning 
to  end;  and  the  term  '  decree  '  is  most  gener- 
ally applied  to  the  decisions  of  the  court  upon 
some  or  all  the  rights  of  the  litigating  parties. 
Hence  it  would  seem  that  a  decretal  order 
can  only  be  such  an  order  as  finally  deter- 
mines some  right  between  the  parties." 

In  Burch  v.  Scott,  i  Gill  &  J.  (Md.)  400,  it 
is  said:  "That  decretal  order,  which  in 
England  always  precedes  the  enrolled  or  final 
decree,  is  never  made  here,  and  is  unknown  to 
our  practice.  But  in  England  the  phrase  de- 
cretal order  is  often  applied  to  various  other 
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Definitions, 


DEDI.  —  See  the  titles  Covenants,  vol.  8,  p.  43  ;  Deeds,  post;  Gifts. 
DEDICATE.    (See  also  the  title  Dedication,  post)  —  See  note  i. 


orders  beside  that  which  immediately  precedes 
the  decree;  and  it  is  sometimes  applied  in  the 
same  sense  here." 

1.  Dedicated  to  Public  Use.  —  "  This  statute, 
which  is  rather  peculiarly  worded,  makes  it 
an  offense  to  steal  brass  fixed  in  any  square, 
street,  or  other  place  dedicated,  to  public  use  or 
ornament;  and  I  think  that  a  churchyard  is  a 
place  of  that  kind."  Rex  v.  Blick,  4  C.  &  P. 
377.  ig  E.  C.  L.  42S. 

"  It  being  a  public  market,  the  soil  was 
dedicated  to  the  public  use."  Northampton  v. 
Ward,  I  Wils.  no. 

"  Dedicated  "  in  the  Sense  of  "  Appropriated."  — 
At  the  trial  of  a  complaint  charging  the  defend- 
ant with  standing,  in  violation  of  a  city  ordi- 
nance, with  a  hackney  carriage  in  Providence 
street  in  the  city  of  Boston,  a  place  other  than 
that  assigned  by  the  board  of  aldermen,  evi- 
dence that  it  had  been  used  as  a  street  by  the 
public  for  twenty  years,  that  the  city  had  re- 
paired and  lighted  it,  and  that  during  that 
time  it  had  been  so  called,  is  admissible,  in 
the  absence  of  evidence  of  the  laying  out  and 
acceptance  of  the  street  by  the  city;  and  in  an 
instruction  to  the  jury  that  this  was  evidence 
from  which  they  might  infer  that  it  had  been 
located  and  dedicated  to  public  use  as  a 
street,  the  word  dedicated  must  be  taken  to 
mean  appropriated,  and  not  of  necessity 
a  dedication  by  a  private  proprietor.  The 
court  said:  "  There  was  no  evidence  of  the 
laying  out  of  Providence  street  by  the  city,  or 
of  its  formal  acceptance;  but  enough  was 
proved  to  make  it  certain  that  the  city  would 
be  responsible  for  its  condition,  and  liable  in 


damages  to  any  traveler  upon  it  who  should 
suffer  any  injury  through  any  defect  or  want 
of  repair  rendering  it  unsafe  and  inconvenient. 
It  was  shown  to  have  been  a  common  thor- 
oughfare for  the  public  for  twenty  years,  and 
to  have  been  known  as  Providence  street  dur- 
ing that  time.  This  evidence,  though  not 
conclusive,  was  admissible.  Jennings  v.  Tis- 
bury,  5  Gray  73;  Fall  River  Print  Works  v. 
Fall  River,  no  Mass.  428.  The  instruction 
given  to  the  jury,  that  upon  this  evidence  the 
jury  would  have  a  right  to  infer  that  it  had 
been  located  and  dedicated  to  the  public  use 
as  a  street,  could  not  be  sustained  if  the  term 
dedicated  were  to  be  taken  in  its  strictly  legal 
and  technical  sense,  as  defined  in  Hobbs  v. 
Lowell,  19  Pick.  (Mass.)  405,  and  other  cases 
in  which  that  subject  has  been  considered. 
We  do  not  understand  the  presiding  judge  to 
have  used  the  term  in  that  sense.  The  words 
'  located  and  dedicated  '  are  not  used  disjunc- 
tively, as  if  to  import  that  the  way  might  have 
become  a  public  street  either  by  location 
under  the  statute  or  by  dedication.  On  the 
contrary,  the  two  terms  are  used  in  such  a 
manner  and  connection  as  to  indicate  rather 
that  they  were  substantially  equivalent  or 
synonymous  expressions,  and  that  the  mean- 
ing of  the  instruction  is  the  same  as  if  the 
jury  had  been  instructed  that  upon  the  evi- 
dence it  would  be  competent  for  them  to  find 
that  the  way  had  been  located  and  appropri- 
ated to  the  public  use.  It  by  no  means  im- 
ports of  necessity  a  dedication  by  a  private  pro- 
prietor, within  the  meaning  of  the  Gen.  Stat., 
c.  43,  §  82."  Com.  V.  Matthews,  122  Mass.  60. 
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Definition,  Nature,  and  History.  DtDI CA  Tl  ON. 


Nature. 


CROSS-REFERENCES. 


For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  seethe 
follotvin^  titles :  ABUTTING  OWNERS,  vol.  i,  p.  224;  ADVERSE  POS- 
SESSION, vol.  I,  p.  787;  BOUNDARIES,  vol.  4.  p.  756;  CEMETERIES^ 
vol.  5,  p.  781;  CHARITIES  AND  TRUSTS  FOR  CHARITABLE  USES, 
vol.  5,  p.  893;  COUNTIES,  vol.  7,  p.  898;  CROSSINGS,  vol.  8,  p.  335;. 
EMINENT  DOMAIN;  ESTOPPEL ;  HIGHWAYS ;  LICENSED- 
MUNICIPAL  CORPORATLONSj  PARKS  AND  PUBLIC  SQUARES- 
PRESCRIPTION;  PRIVATE  WAYS;  PUBLIC  LANDS;  RELf- 
GLOUS  SOCIETIES  ;  SCHOOLS  ;  STREETS  AND  SLDE  WALKS  ;. 
TOWNS  AND  TOWNSHIPS ;  TURNPIKE  COMPANIES  i 
WHARVES  AND  WHARFINGERS. 


1.  Definition,  Nature,  and  History  —  1.  Definition.  —  Dedication  is  the  giv- 
ing of  land,  or  an  easement  therein,  for  the  use  of  the  pubHc,  by  the  owner.* 

Essentials.  —  It  is  essential  to  the  validity  of  a  dedication  that  it  should  be 
made  by  the  owner  of  the  fee  or  one  having  a  beneficial  interest  in  the  land, 
that  it  should  be  for  the  use  of  the  public,  and  that  it  should  be  accepted  by 
the  public,  either  by  user  for  the  purposes  for  which  dedicated  or  by  acts  of 
the  proper  public  authorities.* 

2,  Nature  —  a.  At  Com.MON  Law.  —  Dedication  is  essentially  of  the  nature 
of  a  gift,^  and  inures  to  the  benefit  of  the  public  as  a  grant.**  It  differs  from 
a  grant,  however,  in  that  no  grantee  in  esse  is  necessary  to  its  validity.* 


1.  Definition.  —  A  dedication  is  a  devotion  to 
public  uses  of  the  land,  or  an  easement  in  it, 
by  any  unequivocal  act  of  the  owner  of  the  fee 
manifesting  such  clear  intention.  Grogan  v. 
Hay  ward,  4  Fed.  Rep.  161;  Jersey  City  v. 
Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  547. 

Dedication  is  the  act  of  devoting  or  giving 
property  for  some  proper  object,  and  in  such 
a  manner  as  to  conclude  the  owner.  State  t. 
Otoe  County,  6  Neb.  129;  Hunter  v.  Sandy 
Hill,  6  Hill  (N.  Y.)  407;  Bessemer  Land,  etc.. 
Co.  7'.  Jenkins,  in  Ala.  135,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  395;  Elyton 
Land  Co.  v.  South,  etc.,  Alabama  R.  Co.,  95 
Ala.  631,  citing  5  Am.  and  Eng.  Encvc.  of 
Law  (ist  ed.)  395,  399. 

"  Where  one  being  the  owner  of  lands  con- 
sents, either  e.xpressly  or  by  his  actions,  that 
it  may  be  used  by  the  public  for  any  particu- 
lar purpose,  it  is  a  dedication."  Macon  -'. 
Franklin,  12  Ga.  239. 

Dedication  is  the  act  by  which  the  owner  of 
the  fee  gives  to  the  public,  for  some  proper 
purpose,  an  easement  in  his  lands.  Curtis  v. 
Keesler,  14  Barb.  (N.  Y.)  511;  Bushnell  v. 
Scott,  21  Wis.  451,  94  Am.  Dec.  555. 

For  Other  Definitions  of  the  Term,  see: 

Unilid  .Slates.  —  Robertson  v.  Wellsville,  I 
Bond  (U.  S.)  81;  New  Orleans  v.  U.  S.,  10 
Pet.  (U.  S.)  662. 

Ala/mrna.  —  Forney  v.  Calhoun  County,  86 
Ala.  463. 

California.  —  Harding  v.  Jasper,  14  Cal. 
642;  Spaulding  v.  Wesson,  (Cal.  1896)45  Pac. 
Rep.  307. 

Connecticut.  — Guthrie  New  Haven,  31 
Conn.  308. 

Geori^ia.  —  Dart  v.  Orme,  41  Ga.  377;  Pettitt 
V.  Macon,  95  Ga.  645. 

Illinois.  — Grube  Nichols,  36  111.  92;  Chi- 
cago 7).  Thom[)son,  9  111.  App.  524. 

Indiana.  —  Williams  v.  Wiley,  16  Ind.  362. 


Massachusetts.  —  Hemphill  v.  Boston,  8 
Cush.  (Mass.)  195,  54  Am.  Dec.  749. 

Michigan.  ~  h\\.on  v.  Meeuwenberg,  108 
Mich.  629. 

Neiv  York.  —  Post  v.  Pearsall,  22  Wend.  (N. 
Y.)444. 

Virginia.  —  Benn  -■.  Hatcher,  81  Va.  25,  59 
Am.  Rep.  645. 

Wisconsin.  — •  Barteau      West,  23  Wis.  416. 

2.  See  the  succeeding  divisions  of  this 
article. 

3.  Dedication  Is  of  Nature  of  Gift.  —  Flack  v. 
Green  Island,  122  N.  Y.  107. 

4.  Rutherford  v.  Taylor,  38  Mo.  315;  Mc- 
Lemore  -■.  McNeley,  56  Mo.  App.  556;  Brown 
■".  Manning,  6  Ohio  298,  27  Am.  Dec.  255. 

5.  No  Grantee  in  Esse  Necessary.  —  Barclay 
V.  Howell,  6  Pet.  (U.  S.)  498;  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431:  New  Orleans  v. 
U.  S.,  10  Pet.  (U.  S.)  662;  Hoboken  Land,  etc., 
Co.  V.  Hoboken,  36  N.  J.  L.  540;  Maywood 
Co.  Maywood,  118  111.  65;  Brown  Man- 
ning, 6  Ohio  298,  27  Am.  Dec.  255. 

It  is  not  essentia!  that  this  right  of  use 
should  be  vested  in  a  corporate  body:  it  may 
exist  in  the  public,  and  have  no  other  limita- 
tion than  the  wants  of  the  communitv  at  large. 
New  Orleans  v.  U.  S.,  10  Pet.  (U.  S.)'662. 

"  Where  lands  are  dedicated  by  the  owner 
to  any  lawful  use,  whether  public,  pious,  or 
charitable,  and  are  used  for  the  object  and  in 
the  manner  contemplated  by  the  owner,  it  in- 
ures as  a  grant.  Even  the  existence  of  a 
grantee  is  not  essential  to  the  validity  of  such 
dedication,  nor  is  any  particular  form  of 
words  necessary  to  give  it  effect.  If  accepted 
ani  used  by  the  public  in  the  manner  in- 
tended, it  works  as  an  estoppel  in  pais,  pre- 
cluding the  donor  and  all  claiming  in  his  right 
from  asserting  any  ownership  inconsistent 
with  this  use."  Rutherford  v.  Taylor,  38  Mo. 
315- 

Volume  IX. 


Definition,  Nature,  and  History. 


DEDICA  TION. 


Nature. 


The  Dedication  May  Be  Either  Express  or  Implied.  —  Where  the  owner  sets  apart  land 
for  the  use  of  the  pubHc,  and  formally  declares  that  such  is  his  intention,  or 
where  he  conveys  land  to  a  municipality  or  to  trustees  to  hold  for  the  use  of 
the  public,  the  dedication  is  an  express  one.  An  implied  dedication  arises  by 
operation  of  law  from  the  acts  of  the  owner,  and  is  founded  on  the  principle 
of  estoppel  ///  pais.  It  proceeds  not  on  the  principle  that  a  grant  has  been 
made,  but  that  the  owner  of  land,  having  allowed  the  public  to  enjoy  the  use 
thereof  for  any  particular  purpose  until  it  would  be  materially  inconvenienced 
by  a  discontinuance  of  the  use,  is  estopped  from  denying  the  right  of  the 
public  to  the  enjoyment  of  such  use.* 

Nature  of  Interest  Acquired  by  Public.  —  By  a  Common-law  dedication  the  public 
acquires,  not  the  land  itself,  but  an  easement  therein  —  the  right  to  use  the 
land  for  the  purposes  for  which  dedicated.  The  fee  of  the  land  remains  in 
the  grantor,  and  he  holds  it  subject  to  the  easement  vested  in  the  public* 

Statute  of  Frauds. — To  establish  a  dedication  no  formalities  are  necessary. 
Though  an  interest  in  land  passes,  it  is  not  within  the  statute  of  frauds,  and 
need  not  be  evidenced  by  writing,  nor  by  any  particular  form  of  words,  either 
oral  or  written.* 

The  Incidents,  Requisites,  and  Effect  of  a  Common-law  Dedication  are  considered  under 
subsequent  heads  of  this  article. 

b.  Under  Statutes.  —  In  many  of  the  states  statutes  are  in  force  by 
compliance  with  the  provisions  of  which,  upon  the  filing  of  a  plat  or  map, 
properly  signed  and  acknowledged,  lands  may  be  dedicated  to  the  public  for 
the  various  uses  indicated  by  the  plat.  To  constitute  a  valid  statutory  dedica- 
tion the  provisions  of  the  statute  must  be  in  every  respect  substantially,  if 
not  literally,  complied  with.* 


1.  Dedication  May  Be  Express  or  Implied  — 

United  States. — Cincinnati  v.  White,  6  Pet. 
(U.  S.)  431;  Barclay  v.  Howell,  6  Pet.  (U.  S.) 
498;  Morgan  v.  Chicago,  etc.,  R.  Co.,  96  U.  S. 
716. 

Alabama.  —  Hoole  v.  Atty.-Gen.,  22  Ala. 
190. 

California.  —  Smith  v.  San  Luis  Obispo,  95 
Cal.  463. 

Colorado.  —  Starr  v.  People,  17  Colo.  458. 
Connecticut.  —  Noyes   v.    Ward,    19  Conn. 
250. 

Michigan.  —  Hayes  v.  Livingston,  34  Mich. 
384,  22  Am.  Rep.  533. 

Minnesota.  —  Wilder  v.  St.  Paul,  12  Minn. 
192;  Mankato  v.  Willard,  13  Minn.  13,  97  Am. 
Dec.  208. 

Missouri.  —  Rutherford  v.  Taylor,  38  Mo. 
315;  McLemore  v.  McNeley,  56  Mo.  App.  556. 

New  York.  —  Pearsall  v.  Post,  20  Wend.  (N. 
Y.)  Ill;  Cook  V.  Harris,  61  N.  Y.  448. 

Ohio.  —  Fulton  V.  Mehrenfeld,  8  Ohio  St. 
440. 

The  application  of  the  doctrine  of  estoppel 
in  pais  to  the  principle  of  dedication  has  been 
severely  criticised.  See  Angell  on  Highways 
(3d  ed.),  c.  3,  §  156. 

2.  Nature  of  Interest  Acquired  by  Public.  — 
Freedom  v.  Norris,  128  Ind.  377;  Robertson  v. 
Wellsville,  i  Bond  (U.  S.)  81;  Still  v.  Lansing- 
burgh,  16  Barb.  (N.  Y.)  107;  Manly  v.  Gibson, 
13  111.  308;  Cummings  v.  St.  Louis,  90  Mo. 
259- 

The  public  has  a  right  of  passing  over  the 
land  dedicated  for  a  street.  The  dedicator  is 
still  the  owner  in  fee  of  the  street  and  may  use 
it  for  all  purposes  not  inconsistent  with  the 
uses  for  which  dedicated.  St.  Mary  v.  Jacobs, 
L.  R.  7  Q.  B.  47,  Benn  v.  Hatcher,  81  Va.  25, 


59  Am.  Rep.  645;  Verplanck  v.  New  York,  2 
Edw.  Ch.  (N.  Y.)  220. 

But  the  land  itself,  and  not  the  use  alone, 
may  be  dedicated  to  the  public,  where  the 
dedication  is  an  express  one.  Hoadley  v. 
San  Francisco,  50  Cal.  265. 

The  dedication  of  a  street  across  lands  by 
the  owner  is  not  an  incumbrance  of  the  home- 
stead forbidden  by  the  Constitution  of  Arkan- 
sas of  1868.  Little  Rock  v.  Wright,  58  Ark. 
142.  And  probably  it  is  not  a  "  sale  or  aliena- 
tion "  under  the  homestead  law  of  California. 
Kittle  V.  Pfeiffer,  22  Cal.  484.  See  infra,  this 
title.  Effect  of  Dedication. 

3.  Statute  of  Frauds.  —  Rhea  v.  Forsyth,  37 
Pa.  St.  503,  78  Am.  Dec.  441;  Hoboken  Land, 
etc.,  Co.  V.  Hoboken,  36  N.  J.  L.  540;  Pear- 
sall V.  Post,  20  Wend.  (N.  Y.)  iii;  Skeen  v. 
Lynch,  I  Rob.  (Va.)  198;  Harding  v.  Jasper, 
14  Cal.  642;  Chapman  v.  School  Dist.  No.  I, 
Deady  (U.  S.)  139;  Warren  v.  Jacksonville,  15 
111.  236,  58  Am.  Dec.  610.  See  the  title 
Frauds,  Statute  of. 

A  dedication  consists  in  devoting  land  to  the 
use  of  the  public  generally,  or  to  some  par- 
ticular class  or  society,  and  as  there  is  no  one 
in  whom  the  title  can  vest,  the  statute  re- 
quiring sales  of  land  to  be  evidenced  by  writ- 
ing does  not  apply.  McKinney  v.  Griggs,  5 
Bush  (Ky.)  405,  96  Am.  Dec.  360. 

There  Is  No  Particular  Form  or  Ceremony 
Necessary  in  the  dedication  of  land  to  public 
use.  All  that  is  required  is  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being 
used  for  the  public  purposes  intended  by  the 
appropriation.  Cincinnati  v.  White,  6  Pet.  (U. 
S.)  431. 

4.  See  infra,  this  title.  What  Constitutes  a 
Dedication, 
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As  has  already  been  stated,  a  common-law  dedication  operates  by  way  of 
estoppel,  and  the  public  acquires  merely  the  right  to  the  use  of  the  land,  the 
fee  remaining  in  the  owner.  On  the  other  hand,  a  statutory  dedication  oper- 
ates by  way  of  grant  or  conveyance,  and  under  many  of  the  statutes  the  fee 
becomes  vested  in  the  city,  town,  or  county,  to  hold  in  trust  for  the  public  for 
the  purposes  for  which  the  dedication  was  made.* 

3.  History  —  Bridges.  —  That  property  could  be  dedicated  to  public  uses, 
became  an  established  principle  of  the  common  law  at  an  early  period.  The 
statute  of  22  Henry  VIII.,  c.  5,  recognizes  its  applicability  to  bridges  erected 
by  private  individuals  for  the  use  and  benefit  of  the  public,  and,  when  no  one 
is  bound  to  repair  by  reason  of  tenure  of  any  lands,  imposes  the  liability  of 
repair.  This  statute  is  said,  however,  to  have  been  simply  declaratory  of  the 
common  law,  upon  the  county  within  which  the  bridge  is  located.* 

Streets  and  Highways.  —  The  first  reported  cases  in  which  the  principle  is 
applied  to  streets  and  highways  are  of  comparatively  recent  date.^ 

Public  Squares  and  Commons.  —  While  the  doctrine  was  at  first  restricted  in  its 
application  to  roads  and  bridges,*  it  was  not  long  afterwards  established  that 
lands  might  be  dedicated  for  public  uses  as  public  squares  or  commons.  Such 
squares  or  commons  seem,  however,  in  the  earlier  cases,  to  have  been  regarded 
merely  as  tjxpanded  highways,  and  the  rights  of  the  public  therein  based  on 
the  right  of  passage.* 

Pious  and  Charitable  Uses.  —  By  analogy,  rather  than  in  strict  conformity  to  the 
common-law  principle,  the  doctrine  has  been  invoked  to  uphold  gifts  for  pious 
and  charitable  uses,  as  for  churches,  schools,  and  cemeteries,  though  their 
benefits  are  enjoyed  by  a  certain  class  and  not  by  the  public  at  large.® 

Principle  Applied  Generally  to  Uses  Strictly  Public.  —  The  principle  of  dedication  has 
been  asserted  most  frequently  for  the  purpose  of  supporting  dedications  to 
uses  strictly  public ;  but  it  is  by  no  means  necessary  that  such  a  use  should  be 
created.'' 

n.  Foe  What  Pukposes  —  1.  General  Rule  —  Use  of  Public  Generally.  —  The 

term  "dedication"  properly  applies  only  to  gifts  or  appropriations  of  land  for 
the  use  and  benefit  of  the  public  generally.  There  can  be  no  dedication, 
strictly  speaking,  to  private  uses,  nor  even  to  uses  public  in  their  nature  but 
the  enjoyment  of  which  is  restricted  to  a  limited  part  of  the  public.** 

1.  See  the  subdivision  preceding;  and  see  Church  v.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
infra,  this  title  Effect  of  Dedication.  Dec.  696;  California  Academy  of  Sciences  v. 

2.  History.  —  Coke's  Inst.  700.  San  Francisco,  107  Cal.  334;  Coberly  v.  Butler, 

3.  Rex  V.  Hudson,  2  Stra.  909  (1732);   Lade  63  Mo.  App.  556. 

z/.  Shepherd,  2  Stra.  1004(1735).    See  Gowen  t/.         Private  Road.  —  There  cannot   be   a  parol 

Philadelphia  Exch.  Co.,  5  W.  &  S.  (Pa.)  141,  dedication   of   a    private    road.      Crump  v. 

40  Am.  Dec.  489;   Rughby  Charity  v.  Merry-  Mims.  64  N.  Car.  767;  Boyden  v.  Achenbach, 

weather,  11  East  376,  note  a.  79  N.  Car.  539;  State  v.  Tucker,  36  Iowa  485; 

4.  See  Baker  I/.  Johnston,  21  Mich.  319;  Post  Hall  z/.  McLcod,  2  Mete.  (Ky.)  104,  74  Am. 
V.  Pearsall,  22  Wend.  (N.  Y.)  425.  Dec.  400;   Bowman  v.  Wickliffe,  15  B.  Mon. 

5.  Post  V.  Pearsall,  22  Wend.  (N.  Y.)  425,  20  (Ky.)  98. 

Wend.  (N.  Y.)  iii;   Com.  z/.  Bowman,  3  Pa.  Nor  does  the  principle  of  dedication  apply  to 

St.  203;  State  V.  Wilkinson,  2  Vt.  480,  21  Am.  land  used  to  build  a  toll  road  or  toll  bridge 

Dec.  560.  upon.    Rives  v.  Dudley,  3  Jones  Eq.  (56  N. 

6.  Pawlet  V.  Clark,  g  Cranch  (U.  S.)  292;  Car.)  126  67  Am.  Dec.  231. 

Beatty  v.  Kurtz,  2  Pet.  (U.  S.)  566;  Lennig  v.  A  town  road,  which  is  essentially  a  private 

Ocean  City  Assoc.,  41  N.  J.  Eq.  606,  56  Am.  way,  cannot  be  dedicated.    Com.  v.  Low,  3 

Rep.  16;  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.)  Pick.  (Mass.)  408. 

413.  Not  a  Mode  of  Transferring  Private  Rights.  — 

7.  See  Lennig  v.  Ocean  City  Assoc.,  41  N.  J.  An  individual  cannot,  as  a  componcni  part  of 
Eq.  606,  56  Am.  Rep.  16.  the  public,  obtain  by  dedication  a  right  to  the 

8.  General  Rule  —Use  of  Public  Generally. —  profits  of  the  lands  of  another  for  his  personal 
Home  for  the  Care  of  the  Inebriate  v.  San  benefit.  Cobb  Davenport,  33  N.  J.  L.  223, 
Francisco,  (Cal.  1898)  51  Pac.  Rep.  950;  Lake  97  Am.  Dec.  718;  Elyton  Land  Co.  v.  South, 
Erie,  etc.,  R.  Co.  v.  Whitham,  155  III.  514,  46  etc.,  Alabama  R.  Co..  95  Ala.  631. 

Am.  St.  Rep.  355;  Louisville,  etc.,  R.  Co.  v.  Railroads.  —  The  use  of  lands  for  the  con- 
Stephens,  96  Ky.  401;  Todd  v.  Pittsburg,  etc.,  structioii  thereon  of  railway  tracks  or  depots 
R.  Co.,  19  Ohio  St.  514;  Methodist  Episcopal  is  a  private  use,  and  a  railway  company  can- 
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While  a  Dedication  May  Be  for  a  Limited  Purpose,  as  a  way  for  foot  passengers  and 
not  tor  vcliiclcs  or  cattle,  it  may  not  be  for  a  limited  part  of  the  public,  as  for 
the  inhabitants  of  a  particular  parish,  nor  for  a  limited  time.* 

2.  Roads,  Streets,  and  Bridges.  -As  has  been  stated,  the  first  uses  to  which 
the  principles  of  dedication  were  applied  were  those  of  lands  for  roads  and 
streets. 

Need  Not  Be  a  Thoroughfare.  —  It  is  not  necessary  that  the  road  or  street  dedi- 
cated should  be  a  thoroughfare  ;  it  is  sufficient  if  it  is  used  by  the  public  for 
purposes  of  passage,  although  one  end  does  not  connect  with  another  road  or 
street.2 

Need  Not  Be  Open  for  Vehicles  or  Animals  —  Footpath. —  Neither  is  it  necessary  that 
a  dedicated  way  should  be  open  for  the  passage  of  vehicles  and  animals  ;  a 


not  claim  lands  by  dedication.  Lake  Erie, 
etc.,  R.  Co.  V.  Whitham,  155  111.  514,  46  Am. 
St.  Rep.  355;  Louisville,  etc.,  R.  Co.  v. 
Stephens,  g6  Ky.  401;  Todd  v.  Pittsburg,  etc., 
R.  Co.,  ig  Ohio  St.  514;  Elyton  Land  Co.  v. 
South,  etc.,  Alabama  R.  Co.,  95  Ala.  631;  Mc- 
Williams      Morgan,  61  111.  89. 

Where,  however,  lands  have  been  reserved 
on  a  plat  for  railroad  purposes,  and  have  been 
so  used  by  a  railroad  company,  a  right  to  such 
use  is  acquired  by  the  railroad  company, 
which  right  the  owner  of  the  lands  or  his 
grantees  is  estopped  from  denying.  Venable 
V.  Wabash  Western  R.  Co.,  112  Mo.  103;  Mor- 
gan 7'.  Chicago,  etc.,  R.  Co.,  96  U.  S.  716; 
Watson  -'.  Chicago,  etc.,  R.  Co.  46  Minn.  321; 
Minneapolis  Mill  Co.  v.  Minneapolis,  etc.,  R. 
Co.,  46  Minn.  330;  Evans  v.  Savannah,  etc., 
R.  Co.,  90  Ala.  54. 

1.  Purpose  May  Be  Limited.  —  Poole  v.  Husk- 
inson,  11  M.  &  W.  827;  Bermondsey  -'. 
Brown,  L.  R.  i  Eq.  204;  Talbott  v.  Richmond, 
etc.,  R.  Co.,  31  Gratt.  (Va.)  685;  Elyton  Land 
Co.  V.  South,  etc.,  Alabama  R.  Co.,  95  Ala. 
631 ;  Tupper  v.  Huson,  46  Wis.  646:  Pettibone 
V.  Hamilton,  40  Wis.  402. 

The  right  of  the  public  to  the  free  and  un- 
obstructed use  of  a  street  cannot  be  taken 
away  by  the  existence  of  an  obstruction  when 
the  street  was  dedicated.  Brown  v.  Edmon- 
ton, 23  Can.  Sup.  Ct.  Rep.  308. 

There  can  be  less  than  a  plenary  dedication 
of  a  street  which  is  not  a  cul-de-sac^  where  the 
circumstances  distinctly  show  that  only  a 
partial  dedication  was  intended.  Gowen  v. 
Philadelphia  Exch.  Co.,  5  W.  &  S.  (Pa.)  141, 
40  Am.  Dec.  489. 

A  dedication  of  a  landing  by  a  town  "  for 
the  public  use  for  the  inhabitants  of  G."  gives 
rights  to  the  general  public,  and  its  use  is  not 
limited  to  the  inhabitants  of  G.  alone.  Atty.- 
Gen.  V.  Tarr,  148  Mass.  309. 

To  Constitute  a  Public  Use,  it  is  not  necessary 
that  the  public  at  large  shall  be  entitled  to  it; 
it  suffices  if  its  ad  vantages  are  meant  to  be  and 
may  be  shared  by  the  inhabitants  (or  a  portion 
of  them)  of  a  city,  town,  village,  or  other 
locality.    Ward  v.  Davis,  3  Sandf.  (N.  Y.)  502. 

If  Land  Be  Given  for  a  Special  and  Limited  Pur- 
pose, as  for  a  footway,  "  it  must  be  accepted 
and  held  for  that  use  only;  or  it  must  fail 
altogether,  and  then  no  public  right  is  estab- 
lished by  the  gift."  Hemphill  v.  Boston,  8 
Cush.  (Mass.)  195,  54  Am.  Dec.  749. 

Keservation  of  Eight  to  Collect  Tolls.  —  Where 
a  road  was  declared  by  deed  to  "  be  open  to 


the  use  of  the  public  at  large  for  all  manner 
of  purposes  in  all  respects  as  a  common  turn^ 
pike  road,"  subject,  however,  to  the  payment 
of  tolls,  it  was  held  not  to  have  been  dedi- 
cated to  the  public,  for  there  may  not  be  a. 
dedication  to  the  public  with  a  reservation  of 
the  right  to  collect  tolls,  except  by  legislative 
authority.  Austerberry  v.  Oldham,  29  Ch. 
Div.  750. 

2.  A  Court  or  Cul-de-Sac,  while  not  a  thor- 
oughfare, may  be  a  highway,  and  may  be 
dedicated  to  the  public  for  use  as  a  street. 

England.  —  Vernon  v.  St.  James,  16  Ch.  Div. 
449:  Rughby  Charity  v.  Merryweather,  ir 
East  376,  note  a;  Bateman  i>.  Bluck,  14  Eng. 
L.  &  Eq.  69. 

California.  —  Stone  v.  Brooks,  35  Cal. 
489. 

Illinois.  —  Sheaff  v.  People,  87  111.  189. 

Kansas.  —  City  Cemetery  Assoc.  v.  Menin- 
ger,  14  Kan.  312. 

Maine.  —  Bartlett  v.  Bangor,  67  Me.  460. 

Massachusetts.  —  McKenna  v.  Boston,  131 
Mass.  143. 

Minnesota.  —  Hanson  v.  Eastman.  21  Minn.. 
509- 

New  York.  —  People  v.  Kingman,  24  N.  Y. 
559  [overruling  Holdane  v.  Cold  Spring,  23 
Barb.  (N.  Y.j  103];  Hickok  v.  Plattsburgh, 
41  Barb.  (N.  Y.)  130;  Saunders  v.  Townsend,  26- 
Hun  (N.  Y.)  308;  People  v.  Van  Alstyne,  3 
Keyes  (N.  Y.)  35. 

Rhode  Island.  —  Greene  "'.  O'Connor,  18  R. 
I.  56. 

Wisconsitt.  —  Mahler  z<.  Brumder,  92  Wis. 
477- 

But  see  Woodyer  v.  Hadden,  5  Taunt.  125; 
Jordan  v.  Otis,  37  Barb.  (N.  Y.)  50;  Simmons 
V.  Mumford,  2  R.  I.  172.  See  generally  the 
titles  Highways;  Streets  and  Sidewalks. 

That  an  Avenue  Opens  into  a  Street  at  Only  One 
End,  is  a  strong  circumstance  to  rebut  any  pre- 
sumption of  dedication,  on  account  of  its  use- 
lessness  to  the  public.  Gowen  v.  Philadelphia 
Exch.  Co.,  5  W.  &  S.  (Pa.)  141,  40  Am.  Dec. 
489;  Talbot  V.  Richmond,  etc.,  R.  Co.,  31 
Gratt.  (Va.)  685:  Pierpont  Harrisville,  9  W. 
Va.  215. 

There  is  always  a  presumption  that  the 
owner  intended  to  dedicate  a  thoroughfare  and 
not  a  cul-de-sac.  Eureka  v.  Armstrong,  S3 
Cal.  623. 

That  certain  streets  would  be  each  a  cul-de- 
sac  were  the  strip  in  question  not  a  street,  does 
not  establish  a  dedication  thereof.  Manches- 
ter V.  Hoag,  66  Iowa  649. 
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footway  or  pathway  may  be  dedicated  to  the  pubHc* 

Bridges  Erected  in  a  Highway,  if  not  objected  to,  are  supposed  to  be  dedicated 
to  the  use  of  the  pubHc  ;  and  in  most  particulars  the  questions  which  arise  in 
regard  to  them  are  similar  to  those  met  in  the  dedication  of  highways.  In  the 
case  of  a  way,  however,  the  public  may  either  use  it  or  leave  it  unused,  while 
if  a  bridge  is  erected  in  a  public  way  it  must  either  be  used  or  indicted  as  a 
nuisance ;  hence  it  is  that  more  than  ordinary  user  is  held  requisite  to  show 
the  acceptance  of  a  bridge  by  the  public.  The  public  utility  of  the  bridge  as 
well  as  the  use  must  be  shown  ;  and  this  public  utility  must  not  be  simply  col- 
lateral to  a  private  purpose.'' 

Waterways.  —  A  right  of  passage  in  waters  covering  private  lands  or  across 
lands  covered  by  water  may  be  dedicated  to  the  public  by  the  owner  of  the 
lands,  and  after  user  by  the  public  for  a  sufficient  period  an  estoppel  will  arise 
in  its  favor  the  same  as  in  the  case  of  ordinary  highways.""* 

3.  Public  Squares.  —  The  doctrine  of  dedication  extends  and  is  applied  to 
public  scjuares,  commons,  and  parks,  as  much  as  to  highways,  and  the  fact  of 


1.  Footpaths.  —  Tyler  v.  Sturdy,  io8  Mass. 
196;  Methodist  Episcopal  Church  v.  Hoboken, 
33  N.  J.  L.  13,  97  Am.  Dec.  696;  Dawes  "'. 
Hawkins,  8  C.  B.  N.  S.  848.  98  E.  C.  L.  848; 
Pettibone  v.  Hamilton,  40  Wis.  402. 

So  there  may  be  a  dedication  of  a  path  along 
a  sea  wall,  Board  of  Works  v.  Maudsley,  L.  R. 
5  Q.  B.  397;  or  along  the  tow-path  of  a  canal. 
Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B. 
Div.  273.  But  paths  marked  out,  paved,  and 
kept  in  repair  by  a  city,  across  a  common,  are 
not  ways  "  opened  and  dedicated  to  the  pub- 
lic use,"  within  the  meaning  of  the  Massm- hit- 
setts  statute  in  regard  to  the  liability  of 
municipalities  for  failure  to  keep  in  repair. 
Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  4S5. 

Sidewalks. — -Rules  of  dedication  apply  to 
pavements  and  sidewalks.  Boughncr  v. 
Clarksburg,  15  W.  Va.  394;  Stevens  v. 
Nashua,  46  N.  H.  192.  And  to  footways  on 
a  railroad  bridge.  Kentucky  Cent.  R.  Co.  v. 
Paris.  95  Ky.  627. 

2.  Bridges.  —  Re.x  v.  West  Riding,  2  East 
342,  2  W.  Bl.  685,  2  Rolle  Abr.  368,  5  Burr.  2594; 
Rex  V.  Glamorgan  County.  2  East  356,  note  a; 
Rex  V.  Kent  County,  2  M.  &  S.  513;  Rex  v. 
Lancashire,  2  B.  &  Ad.  813,  22  E.  C.  L.  189; 
Reg.  V.  Moss,  26  Can.  Sup.  Ct.  Rep.  322;  Cal- 
lender  v.  Marsh,  i  Pick.  (Mass.)  432;  Piscata- 
qua  Bridge  v.  New-Hampshire  Bridge,  7  N. 
H.  59;  Heacock  v.  Sherman,  14  Wend.  (N.  Y.) 
"iS;  Stale  v.  Campton,  2  N.  H.  513. 

The  fact  that  a  bridge  has  been  used  by  the 
public  for  a  considerable  time  is  prima  facie 
evidence  that  it  is  not  a  nuisance.  Rex  v. 
Devon,  R.  &  M.  144;  Reg.  v.  Buccleiigh,  6 
Mod.  151;  Rex  V.  Lancashire,  2  B.  &  Ad.  813, 
22  E.  C.  L.  189;  State  v  Campton,  2  N.  H. 
513;  Williams  v.  Cummington,  18  Pick. 
(Mass.)  312. 

Where  a  bridge  is  necessary  to  connect 
parts  of  a  road  which  has  been  accepted,  the 
conclusion  is  justified  that  the  bridge  has  been 
accepted  also.  Folsom  7).  Underhill,  36  Vt. 
580. 

Bridges  Constructed  by  Public  Authorities.  — 

Where  a  town  constructs  a  bridge  on  a  high- 
way, this  in  itself  amounts  to  a  dedication  of 
the  bridge  to  the  public.    Springfield  v.  Hamp- 


den County,  10  Pick.  (Mass.)  67.  But  where  a 
town  contributes  towards  building  a  county 
bridge,  and  makes  repairs  thereon  and  uses  it, 
no  dedication  of  such  bridge  to  the  town  is 
shown,  even  if  there  could  be  such  a  dedica- 
tion.   Daniels  v.  Athens,  55  Ga.  609. 

The  action  of  a  county  in  building  a  bridge 
on  a  road  leading  to  lands  which  are  claimed 
to  have  been  dedicated  to  the  public  is  no  evi- 
dence against  the  owner  of  such  dedication. 
Graham  v.  Hartnett,  10  Neb.  518. 

3,  Waterways.  —  The  public  may,  by  con- 
stant use,  secure  a  right  to  a  ford  by  presump- 
tive dedication.  Compton  !■  Waco  Bridge 
Co.,  62  Tex.  715. 

Where  the  public  for  more  than  twenty 
years  has  used  a  navigable  stream  which  is 
not  enumerated  in  the  statutes  as  such,  it  has 
acquired  a  right  to  continue  such  use  as 
against  the  owners  of  the  banks.  Shaw  v. 
Crawford,  10  Johns.  (N.  Y.)  236. 

The  privilege  of  floating  logs  in  a  stream, 
not  navigable,  cannot  be  acquired  by  use  of 
the  stream  for  such  purpose  for  a  few  weeks 
each  year  and  such  privilege  cannot  be  made 
the  subject  of  a  public  dedication.  Munson 
V.  Hungerford,  6  Barb.  (N.  Y.)  265;  Curtis  v. 
Keesler,  14  Barb.  (N.  Y.)  511. 

If  a  man  cuts  a  canal  and  diverts  a  water- 
course through  his  own  lands  by  damming  up 
the  ancient  bed  of  the  stream,  so  that  the 
watercourse  flows  through  that  canal  for  a 
period  of  twenty  years  by  his  permission  and 
direction,  and  the  public  uses  the  canal  during 
that  period  of  time  for  the  purposes  of  navi- 
gation, the  public  acquires  a  right,  bv  dedica- 
tion, to  the  free  use  and  navigation  of  the 
canal,  of  which  he  cannot  deprive  it,  without 
legislative  grant,  by  building  a  mill  across  the 
canal,  although  he  owns  all  the  land  through 
which  the  canal  is  cut.  Delancv  "'.  Boston,  2 
Harr.  (Del.)  489. 

"A  right  of  fishing  in  private  waters  cannot 
be  acquired  by  the  public  by  a  dedication." 
Cobb  V.  Davenport,  33  N.  J.  L.  223,  97  Am. 
Dec.  718. 

A  creek  may  be  dedicated  by  plat  to  the  use 
of  purchasers  of  lots  bordering  thereon. 
Weynand  v.  Lulz,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  1097. 
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dedication  is  established  in  the  same  way.* 

The  Uses  to  Which  Lands  So  Dedicated  May  Be  Applied  vary  with  the  usages  of  the 
region  in  wliich  located  and  the  circumstances  of  the  dedication.* 

An  Unrestricted  Dedication  as  a  public  square  implies  that  the  land  is  to  be  kept 
open  and  free  from  buildings.  It  may,  however,  be  surrounded  with  a  fence, 
and  im]:)rovc(.l  and  ornamented,  and  roads  and  walks  laid  out  across  it.* 

If  the  Dedication  Is  an  Express  One,  and  the  object  sufficiently  shown,  a  public 
square  may  be  dedicated  for  the  erection  of  county,  municipal,  or  other  pub- 
lic buildinsxs  thereon.'* 


1.  Public  Squares  and  Parks  —  United  States.  — 
Cincinnati  v.  White,  6  Pet.  (U.  S.)  431. 

Georgia.  —  Macon  v.  Franklin,  12  Ga.  239. 
Indiana.  —  Doe  v.  Attica,  7  Ind.  641. 
A''e~u  Jersey.  —  Haskell  v.  Wright,  23  N.  J. 
Eq.  389. 

New  York.  — Watertown  v.  Covven,  4  Paige 
(N.  Y.)  510;  Pearsall  v.  Post,  20  Wend.  (N.  Y.) 
Ill,  22  Wend.  (N.  Y.)  425. 

Ohio.  —  Le  Clercq  v.  Gallipolis,  7  Ohio,  pt. 
i.  218;  Huber  v.  Gazley,  18  Ohio  18. 

Pennsylvania.  —  Com.  v.  Rush,  14  Pa.  St. 
186. 

Ver7nont.  —  State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554;  State  v.  Wilkinson,  2  Vt.  480, 
21  Am.  Dec.  560;  Abbott  v.  Mills,  3  Vt.  521, 
23  Am.  Dec.  222. 

West  Virginia.  —  Sturmer  v.  County  Court, 
42  W.  Va.  730,  citing  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  416. 

See  the  title  Parks  and  Public  Squares. 

"The  Word  ' Park '  Written  upon  a  Block  of 
Land  represented  upon  a  map  or  plan  of  a  city 
or  town  is  as  significant  of  a  dedication,  and 
the  use  to  which  the  land  is  intended  to  be 
applied,  as  the  word  '  street  '  written  on  such 
plan."  Steel  w  Portland,  23  Oregon  176.  See 
also  Archer  v.  Salinas  City,  93  Cal.  43. 

Where  Lands  Are  Platted  and  Blocks  Marked 
"Public  Square,"  and  lots  are  sold,  but  the 
blocks  so  marked  are  reserved  from  sale,  such 
squares  are  dedicated  for  such  appropriate  pub- 
lic uses  as  would  under  usage  and  custom  be 
deemed  to  have  been  fairly  in  contemplation 
at  the  time  of  so  laying  out  and  selling  lots  in 
the  plan,  as  court  houses,  markets,  churches, 
and  for  pleasure  grounds,  etc.  Com.  v. 
Beaver,  171  Pa.  St.  542. 

2.  Uses  to  Which  the  Land  Dedicated  May  Be 
Put. —  Com.  71.  Alburger,  l  Whart.  (Pa.)  469; 
Baird  v.  Rice,  63  Pa.  St.  489;  Baker  v.  Johns- 
ton, 21  Mich.  319;  Jacksonville  z/.  Jacksonville 
R.  Co.,  67  111.  540;  Hutchinson  v.  Pratt,  11  Vt. 
402.    Seethe  title  Parks  and  Public  Squares. 

Power  of  Legislature.  —  When  not  inconsist- 
ent with  the  purposes  of  the  dedication,  a  state 
legislature  may  authorize  the  erection  of 
county  and  municipal  buildings  upon  land 
dedicated  for  a  public  square.  Baird  v.  Rice, 
63  Pa.  St.  489.  See  also  Riggs  v.  Board  of 
Education,  27  Mich.  262. 

For  the  rights  and  liabilities  of  the  state  and 
municipal  governments,  see  infra,  this  title. 
Effect  of  Dedication. 

3.  Buildings  —  Roads  —  Fences  —  Connecticut. 
—  State  V.  Taff,  37  Conn.  401. 

Illinois. — Alton  v.  Illinois  Transp.  Co.,  12 
111.  60,  52  Am.  Dec.  479;  Princeville  v.  Auten, 
77  111.  325. 

Indiana.  —  Greene  County  v.  Huff,  91  Ind. 
333- 
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Iowa.  —  Fisher  v.  Beard,  40  Iowa  625. 

Missouri.  —  Price  v.  Thompson,  48  Mo.  363. 

Pennsylvania.  —  Com.  v.  Bowman,  3  Pa.  St. 
203;  Com.  V.  Rush,  14  Pa.  St.  186;  Com.  v. 
Alburger,  i  Whart.  (Pa.)  469. 

Vermont. — Abbott  v.  Mills,  3  Vt.  526,  23 
Am.  Dec.  222;  Hutchinson  v.  Pratt,  11  Vt.  402. 

A  park  for  pleasure  and  recreation  may  be 
dedicated  with  roads  thereon  for  the  use  of 
certain  designated  classes  of  persons.  Has- 
kell V.  Wright,  23  N.  J.  Eq.  389. 

A  road  may  be  dedicated  by  the  town  across 
lands  held  as  a  common.  State  v.  Taff,  37 
Conn.  401. 

Streets  may  not  be  opened  by  the  trustees  of 
a  town  through  a  park  dedicated  to  the  pub- 
lic, and  when  opened  in  the  regular  manner 
the  dedicator  is  entitled  to  compensation 
therefor.  Price  v.  Thompson,  4S  Mo.  361; 
Bayonne  v.  Ford,  43  N.  J.  L.  296;  Jackson- 
ville V.  Jacksonville  R.  Co.,  67  111.  540;  Pater- 
son  V.  St.  Andrews,  L.  R.  6  App.  833. 

4.  Erection  of  Public  Buildings.  —  Reynolds  v. 
Stark  Couniy,  5  Ohio  204;  Smith  v.  Heuston, 
6  Ohio  loi ;  Sinclair  v.  Comstock,  Harr.  (Mich.) 
404;  Harris  County  v.  Taylor,  58  Tex.  6go; 
State  V.  Travis  County,  85  Tex.  435;  Seguin 
V.  Ireland,  58  Tex.  183. 

Land  may  be  dedicated  for  the  erection  of 
county  buildings  thereon  and  the  necessary 
space  for  hitching  posts  and  standing  room 
for  horses.  The  control  of  the  same  is  in  the 
county,  not  the  city  in  which  it  is  located. 
Frederick  County  v.  Winchester,  84  Va.  467. 

Where,  in  laying  out  a  town,  a  square  is 
reserved  for  a  county  court  house,  and  lots  are 
sold  with  reference  to  the  plat  on  which  such 
square  is  marked  "  public  square,"  such 
square  cannot  afterwards  be  divided  up  and 
sold;  and  it  matters  not  whether  the  square 
was  dedicated  to  public  use  for  building  the 
court  house  upon  it,  or  dedicated  as  a  public 
square  in  which  the  court  house  for  public  use 
should  be  built.  Lamar  County  v.  Clements, 
49  Tex.  347;  Llano  v.  Llano  County,  5  Tex. 
Civ.  App.  132. 

Squares  for  Particular  Purposes.  —  Lands  may 
be  dedicated  to  public  uses,  as  a  college  green. 
Stale  V.  Catlin,  3  Vt.  530,  23  Am.  IDec.  230; 
or  as  a  training  ground,  Mowry  v.  Providence, 
ID  R.  I.  52. 

A  square  may  be  dedicated  to  the  public  as 
"  market  ground."  Wade  v.  Brantford,  19 
U.  C.  Q.  13.  207;  Guelph  v.  Canada  Co.,  4 
Grant's  Ch.  (U.  C.)  632;  Atty.-Gen.  v.  Gode- 
rich,  5  Grant's  Ch.  (U.  C.)  402;  Atty.-Gen.  v. 
Brantford,  6  Grant's  Ch.  (U.  C.)  592;  Indian- 
apolis, etc..  R.  Co.  V.  Indianapolis,  12  Ind. 
620;  Dummer  v.  Den,  20  N.  J.  L.  86,  40  Am. 
Dec.  213;  Sequin  v.  Ireland,  58  Tex.  1S3. 

By  dedication  the  public  may  acquire  rights 
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4.  Wharves  and  Landings.  —  There  may  be  an  express  dedication  of  lands 
along  the  margin  of  navigable  waters  for  use  as  a  landing,  wharf,  dock,  or  levee. 
It  would  seem  also,  from  the  later  cases,  that  from  user  for  many  years  for  such 
purposes  a  presumption  of  dedication  to  the  public  will  arise,  and  an  estoppel 
result  in  favor  of  the  public  and  against  the  owner,  the  same  as  where  the  pub- 
lic has  been  allowed  the  use  of  lands  for  purposes  of  passage  alone.* 

5.  Charitable  and  Religious  Uses  —  a.  Churches  and  Religious  Bodies. — 
In  accordance  with  the  principles  of  dedication  applicable  to  streets  and 
public  squares,  lands  may  be  set  apart  for  certain  charitable  and  religious  uses, 
although  the  enjoyment  thereof  may  not  be  by  the  public  at  large,  but  by  a 
certain  limited  part  of  the  public,  as  a  certain  sect  or  the  members  of  a  particu- 
lar congregation.  Where  gifts  for  charitable  objects  would  fail  for  want  of  a 
definite  grantee  capable  of  receiving  the  gift,  the  principles  of  dedication  may 
often  be  applied  and  the  gift  upheld.  The  requisites  of  such  a  dedication  are 
the  same  as  in  the  case  of  the  dedication  of  a  street  or  highway.  There  must, 
in  every  case,  be  an  intent  to  dedicate  on  the  part  of  the  owner,  and  an  accept- 
ance on  the  part  of  the  public  for  whose  benefit  the  dedication  is  intended. 
The  only  difference  seems  to  be  that  the  land  dedicated  is  not  necessarily  for 
the  benefit  of  the  public  at  large.  Such  dedications  are  usually  express. 
There  cannot  well  be  a  case  in  which  the  presumption  of  a  dedication  will 
arise  from  mere  user  alone,  although  evidence  of  user  is  always  admissible  to 
establish  a  dedication  for  any  particular  purpose.* 


to  lands  and  a  spring  or  well  thereon.  M'Con- 
nell  V.  Lexington,  12  Wheat.  (U.  S.)  582;  Os- 
wald V.  Grenet,  22  Tex.  94;  Raleigh  County 
V.  Ellison,  8  VV.  Va.  308;  Smith  v.  Cornelius, 
41  W.  Va.  59. 

So  a  mews  may  be  dedicated  to  the  use  of 
the  public.  Vernon  v.  St.  James,  49  L.  J.  Ch. 
130. 

Where  the  district  council  has  reserved  land 
for  the  site  of  an  engine  house,  and  the  city 
authorities  have  erected  an  engine  house 
thereon,  it  amounts  to  a  dedication  for  such 
purpose,  and  the  county  council  will  be  en- 
joined from  taking  possession.  Toronto  v. 
Municipal  Council,  6  Grant's  Ch.  (U.  C.)  525. 

See  generally  the  title  Parks  and  Public 
Squares. 

1.  Wharves,  Docks,  Landings  —  United  States. 
—  New  Orleans  v.  U.  S.,  10  Pet.  (U.  S.)  662; 
St.  Paul,  etc.,  R.  Co.  v.  Schurmeir,  7  Wall. 
(U.  S.)  272;  Barney  v.  Baltimore,  i  Hughes 
(U.  S.)  118;  Coffin  V.  Portland,  27  Fed.  Rep. 
412. 

Alabama.  —  Demopolis  v.  Webb,  87  Ala.  659. 

California.  —  Napa  v.  Hovvland,  87  Cal.  84. 

Illinois.  —  Godfrey  v.  Alton,  12  III.  29,  52 
Am.  Dec.  476. 

Indiana.  —  Freedom  v.  Norris,  128  Ind.  377, 

Kentucky.  —  Newport  v.  Taylor,  16  B.  Mon. 
(Ky.)  699. 

I^ouistana.  —  Municipality  No.  One  v.  Kirk, 
5  La.  Ann.  34. 

Massachusetts.  —  Coolidge  v.  Learned,  8 
Pick.  (Mass.)  504;  Atty.-Gen.  v.  Tarr,  148 
Mass.  309. 

Minnesota.  —  Mankato  v.  Willard,  13  Minn. 
13,  97  Am..  Dec.  208;  Hurley  v.  Mississippi, 
etc..  Boom  Co.,  34  Minn.  143. 

Missouri.  —  Buschmann  v.  St.  Louis,  121 
Mo.  523. 

New  York.  —  Buffalo  v.  Delaware,  etc.,  R. 
Co.,  (Supreme  Ct.)  39  N.  Y.  Supp.  4. 

North  Carolina.  —  Askew  v.  Wynne,  7  Jones 
L.  (52  N.  Car.)  22. 
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Oregon.  —  Portland,  etc.,  R.  Co.  v.  Port- 
land, 14  Oregon  188,  58  Am.  Rep.  299;  Par- 
rish  V.  Stephens,  i  Oregon  59. 

Pennsylvania.  —  Penny  Pot  Landing,  16  Pa. 
St.  79;  Rees  v.  Exposition  Soc,  2  Pa.  Co.  Ct. 
Rep.  385- 

Wisconsin.  —  Gardiner  v.  Tisdale,  2  Wis. 
153;  Lavve  v.  Kaukauna,  70  Wis.  306. 

The  following  cases  deny  the  application  of 
the  doctrine  of  implied  dedication  in  the  case 
of  wharves  or  landings:  Pearsall  v.  Post,  20 
Wend.  (N.  Y.)  iii;  Post  v.  Pearsall,  22  Wend. 
(N.  Y.)  425;  Bethum  v.  Turner,  i  Me.  in,  10 
Am.  Dec.  36;  State  v.  Wilson,  42  Me.  9;  Little- 
field  V.  Maxwell,  31  Me.  134,  50  Am.  Dec.  053; 
Thomas  v.  Ford,  63  Md.  346,  52  Am.  Rep.  513; 
Horn  V.  People,  26  Mich.  221. 

The  use  of  a  landing  by  the  public  is  not 
evidence  of  a  dedication  of  the  landing  to  pub- 
lic use,  unless  the  same  be  connected  with  a 
pulilic  road  or  street  extending  to  a  river. 
State  V.  Reybold,  5  Harr.  (Del.)  4S4. 

2.  Churches  and  Religious  Bodies. —  Hunter 
V.  Sandy  Hill,  6  Hill  (N.  Y.)  412;  Benn  v. 
Hatcher,  81  V'a.  25,  59  Am.  Rep.  645. 

"  It  is  presumed  that  in  the  nineteenth  cen- 
tury, in  a  Christian  land,  no  argument  is 
necessary  to  show  that  church  purposes  are 
public  purposes,  and  that  the  inhabitants  of  a 
town  have  an  interest  in  ground  reserved  for 
such  a  use."    Hannibal  v.  Draper,  15  Mo.  634. 

"A  donation  by  the  crown  for  the  use  of  a 
non-existing  parish  church  may  well  take 
effect  by  the  common  law  as  a  dedication  to 
pious  uses."    Pawlct  r.  Clark,  g  Cranch  (U. 

s.)  332. 

Parol  Dedication  Valid. —  A  dedication  by 
parol  to  an  unincorporated  religious  society 
for  church  purposes  is  valid.  Atkinson  r-. 
Bell,  i8  Tex.  474;  Griffey  v.  Bryars,  7  Bush 
(Kv.)  472. 

Intent  to  Part  with  an  Irrevocable  Interest 
Necessary.  —  The  mere  appropriation  of  land 
by  its  owner  to  the  uses  of  a  church,  or  of 
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Ckmeteries.  —  There  may,  of  course,  be  a  dedication  of  lands  for  the 
use  of  the  public  as  a  burial  ground  by  an  express  setting  apart  of  the  lands 
for  such  a  purpose  by  the  owner.  There  may  also  be  dedications  of  such  a 
nature  in  which  the  doctrine  of  estoppel  in  pais  applies.  The  principle  upon 
which  this  estoppel  rests  is  that  it  would  be  dishonest,  immoral,  or  indecent, 
and  in  some  instances  even  sacrilegious,  to  reclaim  at  pleasure  property  which 
has  been  thus  devoted  to  the  use  of  the  public  in  the  furtherance  of  some 
charitable  or  pious  object.* 

( .  SCHOOL-S.  — The  dedication  of  lands  for  the  erection  of  school  buildings 
thereon,  or  for  the  support  and  maintenance  of  schools  from  the  profits  thereof, 
has  been  generally  upheld.  Whether  such  a  dedication  is  for  a  purpose  purely 
public,  or  charitable,  or  religious,  depends  upon  the  character  and  object  of  the 
school  in  question.  The  validity  of  such  a  dedication,  in  any  case,  is  well 
established.'^ 

in.  Who  May  Dedicate  —  1.  Generally  —  The  Owner. —  Only  the  owner  or 


public  worship,  in  the  sense  in  which  that 
phrase  is  usually  understood,  is  not  sufficient; 
there  must  be  a  donation  by  the  owner  —  some 
unequivocal  act  uniting  with  the  intent  to  de- 
vest himself  to  some  extent  of  the  ownership 
or  control  over  his  property,  and  vest  an  inde- 
pendent and  irrevocable  interest  in  some  other 
person  or  body.  Atty.-Gen.  v.  Merrimack 
Mfg.  Co.,  14  Grav  (Mass.)  586. 

Dedication  by  Making  and  Filing  a  Plat.  — 
Making  and  filing  a  plat  on  which  a  lot  is 
marked  "  church  lot,"  and  reserved  "  and 
dedicated  to  church  purposes,"  is  a  valid 
dedication  of  such  lot  to  church  purposes;  and 
that  the  church  intended  as  the  beneficiary 
was  an  unincorporated  society  will  not  defeat 
its  right  to  the  lot.  Wyandotte  County  v. 
First  Presb.  Church,  30  Kan.  620. 

Particular  Beneficiary  —  How  Ascertained.  — 
"  Church  square  "  on  a  plat  does  not  consti- 
tute a  dedication  to  any  particular  church 
association,  although  only  one  such  associa- 
tion exists  in  the  town.  Christian  Church  v. 
Scholte,  2  Iowa  27. 

Where  the  intent  to  dedicate  a  lot  to  church 
purposes  is  clearly  shown,  the  particular 
church  that  is  to  be  the  beneficiary  may  be 
shown  by  parol  testimony,  as  by  the  declara- 
tions of  the  grantors,  or  by  any  surrounding 
circumstances  showing  the  church  meant. 
Wyandotte  County  v.  First  Presb.  Church,  30 
Kan.  620. 

Municipality  as  Trustee.  —  In  Maysville  v. 
Wood,  (Ky.  1897)  43  S.  W.  Rep.  403,  it  was 
held  that  while  land  may  be  dedicated  for 
religious  purposes,  yet  in  such  rase  it  can- 
not be  to  a  municipal  corporation  as  trus- 
tee. 

Eeferences.  —  See  also  the  titles  Charities 
AND  Trusts  for  Charitable  Uses,  vol.  5, 
p.  S93;  Relioious  Societies. 

1.  Cemeteries. —  Hunter  v.  Sandv  Kill,  6 
Hill  (N.  Y.)  413;  Colbert  v.  Shepherd,  8g  Va. 
401;  Mowry  v.  Providence,  10  R.  I.  52;  Boyce 
V.  Kalbaugh,  47  Md.  334,  28  Am.  Rep.  464; 
Pott  V.  School  Directors,  42  Pa.  St.  132. 

Part  of  a  cemetery  may  also  be  dedicated 
or  set  apart  for  the  erection  of  a  monument  or 
mausoleum.  Colbert  v.  Shepherd,  8g  Va.  401; 
Smith  V.  Wilder,  6  Hawaiian  228. 

Staking  off  ground  as  a  cemetery  and  allow- 
ing burials  therein  amounts  to  a  dedication. 


Hagaman  v.  Dittmar,  24  Kan.  42;   Hayes  v. 
Houke,  45  Kan.  466 

Use  for  burial  of  the  dead  constitutes  an  ac- 
ceptance of  a  cemetery.  Hayes  v.  Houke,  45 
Kan.  466. 

An  offer  of  dedication  was  made  by  marking 
on  a  square  on  a  plat,  "  Donated  for  grave- 
yard," and  user  for  such  purposes  for  ten 
years  was  held  a  suflicient  acceptance  by  the 
public.  Campbell  v.  Kansas  City,  102  Mo. 
326. 

See  the  title  Cemeteries,  vol.  5,  p.  784. 

Use  Restricted.  —  Land  dedicated  to  the  public 
for  use  as  a  cemetery  can  be  used  for  no  other  ^ 
purpose.    Mahoning  County    v.    Young,  59 
Fed.  Rep.  96;   Campbell  v.  Kansas  City,  102 
Mo.  326. 

2.  Wyoming  v.  Bell,  24  Grant's  Ch.  (U  C.) 
564;  Chapman  v.  Floyd,  68  Ga.  455;  School 
Dist.  No.  2  V.  Hart,  3  Wyoming  563;  Carpen- 
teria  School  Dist.  v.  Heath,  56  Cal.  478.  See 
generally  the  title  Schools. 

The  owner  of  a  town  site  may  reserve  and 
dedicate  lands  for  school  purposes,  and  by  the 
dedication  they  become  appurtenant  to  the 
other  lot  holders  in  the  town,  to  whom  deeds 
of  conveyance  were  executed;  and  where  all 
school  property  is  vested  by  statute  in  the 
district  school  directors,  the  school  directors 
may  maintain  ejectment  for  such  lands. 
Klinkener  -'.  School  Directors,  11  Pa.  St.  444. 

Benefit  Limited  to  Particular  School. —  Lands 
donated  to  the  inhabitants  of  a  town  for  the 
"  establishment  of  a  public  school  "  may  not 
be  conveyed  to  the  regents  of  a  state  normal 
school  located  in  a  different  part  of  the  town. 
Normal  School  Dist.  No.  3  v.  Painter,  102  Mo. 
464. 

Character  of  Evidence  Necessary  to  Establish,  — 

Stronger  evidence  is  necessary  to  establish  the 
dedication  of  land  for  school  purposes  than  for 
streets  and  public  squares,  as  these  latter  may 
be    to   the    owner's    interest.  Chapman 
School  Dist.  No.  i,  Deady  (U.  S.)  139. 

Reservations  of  Public  Lands  for  School  Pur- 
poses.—  Reserving  sections  of  public  lands  in 
each  township  "for  the  purpose  of  being  ap- 
plied to  schools,"  by  Act  of  Congress,  does  not 
amount  to  a  dedication  of  such  sections  for 
school  purposes  as  against  actual  bona  fide  set- 
tlers thereon.  Minnesota  v.  Bachelder,  I  Wall. 
(U.  S.)  109. 
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proprietor  of  lands  can  make  a  complete  dedication.* 

Equitable  Owner.  —  It  is  not  necessary,  however,  that  a  perfect  legal  title 
should  b(_  in  such  owner;  the  holder  of  an  equitable  estate  may  make  a  valid 
dedication  if  the  entire  beneficial  interest  is  in  himself.* 

A  Mortgagor  cannot  make  a  good  dedication  as  against  the  mortgagee, 
although  as  to  all  other  persons  he  is  regarded  as  the  owner.* 


1.  Owner  of  the  Land.  —  Hoole  v.  Atty.-Gen., 
22  Ala.  190;  Gentleman  v.  Soule,  32  111.  271, 
83  Am.  Dec.  264;  Edvvardsville  v.  Barnsbock, 
(111.  1S96)  66  111.  App.  381;  Baugan  v.  Mann, 
59  111.  492;  Gridley  v.  Hopkins,  84  111.  528; 
Chicago  V.  Thompson,  9  111.  App.  524;  Ritchie 
V.  Kansas,  etc.,  R.  Co.,  55  Kan.  36;  Ward  v. 
Davis,  3  Sandf.  (N.  Y.)  502;  Warren  v.  Brown, 
31  Neb.  8;  Diamond  Match  Co.  v.  Ontonagon, 
72  Mich.  249;  Sarcoxie  v.  Wild,  64  Mo.  App. 
403;  Cyxv.  Madore,  73  Me.  53;  Hawthorn  v. 
Myers,  (Ky.  iSg6)  37  S.  W.  Rep.  593. 

Presamption  of  Ownership.  —  "  Where  there  is 
satisfactory  evidence  of  user  of  the  road  by 
the  public,  it  is  not  necessary  to  inquire  from 
whom  the  dedication  proceeded  which  is  the 
natural  inference  from  the  user.  *  *  * 
The  enjoyment  and  user  of  the  way  by  the 
public  with  circumstances  of  publicity  for  a 
period  of  six  years  is  evidence  from  which  the 
assent  of  the  owner,  whoever  he  may  be,  is 
prima  facie  to  be  inferred.  *  *  *  Jt  j^y  on 
the  party  denying  the  effect  of  the  user  to 
show  that  there  was  no  one  who  could  dedi- 
cate."   Reg.  V.  Petrie,  30  Eng.  L.  &  Eq.  207. 

A  plat  duly  acknowledged  and  recorded  is 
prima  facie  evidence  of  ownership  by  the  dedi- 
cator and  of  his  intention  to  dedicate  the 
streets  appearing  on  the  plat,  in  a  contest  be 
tween  a  third  party  and  the  city.  Fowler  v. 
Linquist,  138  Ind.  566.  But  where  the  contest 
is  between  the  city  and  a  party  claiming  title 
to  the  land,  evidence  of  ownership  in  the  dedi- 
cator is  essential.  Lawrenceburgh  v.  Wesler, 
10  Ind.  .^pp.  153. 

Proof  of  ownership  as  well  as  platting  is 
necessary  to  establish  a  dedication.  Porter 
Stone,  51  Iowa  373;  Leland  v.  Portland,  2  Ore- 
gon 46;  Edensvilie  v.  Chicago,  etc.,  R.  Co., 
77  Iowa  69;  Eureka  v.  Fay,  107  Cal.  166; 
Hannibal  v.  Draper,  36  Mo.  332. 

"  The  mere  showing  that  some  one,  not 
proved  to  be  the  owner,  had  placed  on  record 
a  map  or  plat  in  which  a  street  or  highway  is 
laid  off  will  raise  no  presumption  against  a 
party  in  possession  who  has  proved  title  in 
himself,  coupled  with  possession  for  more 
than  twenty  years."  Lawrenceburgh  v.  Wes- 
ler, 10  Ind.  App.  153. 

Subsequent  Ratification.  —  A  plat  by  one  not 
an  owner  cannot  effect  a  dedication,  although 
he  Subsequently  become  owner,  without  sub- 
sequent ratifying  acts.  Lee  v.  Lake.  14  Mich. 
12,  90  Am.  Dec.  220;  Kansas  City  Milling 
Co.  V.  Riley,  133  Mo.  574;  Nelson  V.  Maddi- 
son,  3  Biss.  (U.  S.)  244. 

Municipality  Cannot  Dedicate  Lands  of  Private 
Individuals.  —  .\  board  authoii/cd  t"  lay  out  a 
city  cannot  make  a  valid  dedication  of  the 
lands  of  private  individuals.  People  7'.  Jones, 
6  Mich.  183;  Tillman      People,  12  Mich.  401. 

Including  a  landing  in  the  limits  of  a  town 
and  exercising  jurisdiction  over  the  same  by 
the  town  cannot  establish  a  dedication  and 
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divest  the  owner  of  his  rights  therein.  Rob- 
ertson V.  Wellsville,  i  Bond  (U.  S.)  81. 

2.  Equitable  Owner.  —  Cincinnati  v.  White.  6 
Pet.  (U.  S.)  432;  Sargeant  v.  Indiana  Bank,  4 
McLean  (U.  S.)  339;  Williams  v.  First  Presb. 
Soc,  I  Ohio  St.  478;  Wolfskin  v.  Los  Angeles 
County,  86  Cal.  405;  Doe  v.  Attica,  7  Ind.  641; 
Dover  v.  Fox,  9  B.  Mon.  (Ky.)  200;  Wright  v. 
Tukey,  3  Cush.  (Mass.)  290;  Johnstone  v. 
Scott,  1 1  Mich.  232;  Baker  v.  St.  Paul,  8  Minn. 
491;  Hannibal  v.  Draper,  15  Mo.  638;  Ragan 
V.  McCoy,  29  Mo.  356;  Roberts  v.  Columbia, 
etc..  Turnpike  Co.,  98  Tenn.  133,  citijig  5  Am. 
AND  Eng.  Encyc.  of  Law  (ist  ed.)  399. 

Where  the  equitable  owner  makes  a  dedica- 
tion by  acts  and  declarations,  the  after- 
acquired  legal  estate  attaches  to  the  dedication 
as  soon  as  acquired,  by  operation  of  law. 
Lovvnsdale  -■.  Portland,  Deady  (U.  S.)  i. 

An  expression  of  intention  to  dedicate  by 
one  holding  land  by  parol  agreement,  not  rati- 
fied after  title  acquired,  does  not  amount  to  a 
dedication.    Boerner  v.  McKillip,  52  Kan.  508. 

3.  Mortgagor. —  The  public  is  affected  with 
knowledge  of  the  existence  of  the  mortgage 
and  cannot  acquire  rights  in  opposition  to 
those  claiming  under  the  mortgage.  Hoole 
V.  Atty.-Gen.,  22  Ala.  190;  Hague  West 
Hoboken,  23  N.  J.  Eq.  354;  Gooderham  v. 
Toronto,  21  r)nt.  Rep.  120. 

On  the  Foreclosure  of  a  Mortgage,  the  mort- 
gagee has  the  right  to  revoke  dedications 
made  by  the  mortgagor.  Gooderham  v.  To- 
ronto, 25  Can.  Sup.  Ct.  Rep.  246. 

The  Mortgagor  May  Dedicate  So  as  to  Divest 
Himself  of  any  rights  in  the  property  dedi- 
cated, but  cannot  affect  the  rights  of  the 
mortgagee.  A  subsequent  release  by  the  mort- 
gagee makes  the  dedication  valid  against  all 
parties  claiming  under  either  mortgagor  or 
mortgagee.  Hague  v.  West  Hoboken,  23  N. 
J.  Eq.  354. 

As  Against  Third  Persons.  —  Where  the  mort- 
gagee makes  no  objection,  third  persons  can- 
not object  that  a  dedication  is  invalid  because 
the  lands  are  mortgaged.  Roberts  v.  Turn- 
pike Co.,  98  Tenn.  133,  citing  5  Am.  and  Eng. 
Encvc.  or  Law  (isi  cd.)  39S. 

Where  the  Mortgagee  Is  Present  at  Sales  ac- 
cording to  a  plat,  and  docs  not  ol)jcct  then  or 
afterwards,  his  assent  to  the  dedication  of  the 
streets  indicated  on  the  plat  will  be  presumed. 
Wyoming  t'.  Bell,  24  ("jraiit's  Ch.  (U.  C.)  564. 

The  Assignee  of  a  Mortgage  is  estopped  from 
denying  the  validity  of  a  dedication  made  by 
platting  and  selling  lots  with  reference  to  a 
plat,  when  he  has  himself  bought  nd  sold  lots 
with  reference  to  such  plat.  Fereday  r.  Man- 
kedick,  172  Pa.  St.  535. 

Lands  Affected  by  Judgment  Lien.  —  Where  a 
street  is  dedicated  across  lands  encumbered 
by  a  judgment,  and  such  lands  are  sold  at 
sheriff's  sale  under  a  prior  incumbrance,  in 
lots,  to  different  purchasers,  and  the  lots  are 
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One  in  Possession  under  an  Incomplete  Title  may,  by  his  acts  and  declarations,  estop 
himself  from  denying  a  dedication  after  his  title  is  completed.* 

Trustee.  —  In  some  cases  the  powers  of  a  trustee  may  be  sufficient  to  enable 
liini  to  make  a  dedication.* 

Agent.  — A  dedication  may,  of  course,  be  made  by  a  properly  authorized- 
agent.'* 

A  Tenant  or  Lessee  cannot  make  a  dedication;  *  nor  can  the  owner  make  a 


described  as  bounded  cn  this  street,  the  judg- 
ment creditor  has  no  lien  on  the  land  so  dedi- 
cated. Baker  v.  Chester  Gas  Co.,  73  Pa.  St. 
116.  But  the  lien  of  an  existing  judgment 
cannot  be  affected  by  an  attempted  dedication 
of  any  part  of  the  lands.  Hays  v.  Perkins, 
lorjMo  102. 

1.  Dedication  by  One  in  Possession  of  Government 
Lands  Before  Patent  Issued.  —  -A.  person  occupy- 
ing government  land,  intending  to  obtain  the 
same  under  the  pre-emption  or  homestead 
laws,  cannot  dedicale  it  or  any  portion  thereof 
for  a  public  road  until  he  has  done  all  that  he 
is  required  to  do  to  obtain  the  title  to  the  land 
under  such  laws.  Smith  v.  Smith,  34  Kan. 
293;  Lownsdale  <'.  Portland,  I  Oregon  405. 

Parties  in  possession  of  crown  lands,  before 
patent  issued,  cannot  make  a  valid  dedication, 
but  by  their  acts  and  declarations  they  may 
estop  themselves  from  denying  that  such  a 
dedication  was  made.  Rae  v.  Trim,  27  Grant's 
Ch.  (U.  C.)  374. 

The  equitable  owner,  before  receiving  a  pat- 
ent from  the  United  States,  may  dedicate. 
Wilder  v.  St.  Paul,  12  Minn.  192.  So  may  the 
occupant  of  a  town  site  under  the  Act  of  Con- 
gress of  May  23,  1844,  while  the  title  is  still 
inchoate.  Mankato  v.  Willard,  13  Minn.  13, 
97  Am.  Dec.  208;  Mankato  v.  Meagher,  17 
Minn.  265.  So  may  the  occupant  of  a  town 
site,  before  the  town  site  has  been  entered  in 
the  United  States  land  office.  Mankato  v. 
Warren,  20  Minn.  144. 

One  entering  government  land  may  dedicate 
so  as  to  bind  himself  before  receiving  a  patent. 
The  legal  fee  subsequently  acquired  would  be 
held  in  trust  for  the  benefit  of  the  public  for 
the  purposes  of  the  dedication.  Reid  v.  Board 
of  Education,  73  Mo.  295;  Napa  v.  Howland, 
87  Cal.  84;  Hagaman  v.  Dittmar,  24  Kan.  42; 
School  Dist.  No.  2  v.  Hart,  3  Wyoming  563. 

The  holder  of  a  certificate  of  purchase  of 
school  lands,  having  the. pri?na  facie  legal  title, 
may  dedicate.    Watkins  v.  Lynch,  71  Cal.  21. 

A  party  holding  under  contract  from  the 
state  to  convey  may  dedicate  before  his  title 
is  completed.  Pillsbury  v.  Alexander,  40  Neb. 
242. 

A  dedication  of  lands  by  a  party  in  posses- 
sion thereof,  prior  to  the  passage  of  the  Oregon 
Donation  Act  of  September,  1850,  does  not 
affect  such  lands  in  the  hands  of  other  persons 
who  may  succeed  to  the  possession,  nor  in  the 
hands  of  the  same  person  under  after-acquired 
title.  The  mere  possession  of  government 
lands  gives  no  rights  to  the  possessor.  Chap- 
man V.  School  Dist.  No.  i,  Deady  (U.  S.)  139; 
Lownsdale  v.  Portland,  Deady  (U.  S.)  i,  39; 
Leland  v.  Portland,  2  Oregon  46;  Carter  v. 
Portland,  4  Oregon  339;  Lewis  v.  Portland,  25 
Oregon  133,  42  Am.  St.  Rep.  772. 

2.  Trustees.  —  Trustees  to  survey,  plat,  and 
sell  lands,  and  to  lay  out  streets  thereon,  may 


make  a  dedication  of  lands  for  street  purposes. 
New  York,  etc.,  R.  Co.  v.  South  Amboy,  57 
N.  J.  L.  252;  Haskell  v.  Wright,  23  N.  J.  Eq. 
389;  Harrison  v.  Augusta  Factory,  73  Ga.  447; 
Prudden  v.  Lindsley,  29  N.  J.  Eq.  615. 

A  trustee  appointed  under  an  Act  of  Con- 
gress to  lay  out  a  town  site  cannot  lay  out 
streets  so  as  to  deprive  persons  already  in  pos- 
session of  their  rights.  Helena  v.  Albertose, 
8  Mont.  499;  Pueblo  v.  Budd,  19  Colo.  579; 
Hall  V.  Ashby,  2  Mont.  489. 

It  is  not  in  the  power  of  a  grantor  to  dedi- 
cate streets  and  alleys  to  the  public  use  so  as 
to  destroy  or  release  the  trust  lien  of  the  cestui 
que  trust  thereon,  or  estop  him  from  the  asser- 
tion thereof,  without  his  concurrence  clearly 
established.  Walker  v.  Summers,  9  W.  Va. 
533. 

3.  Agents.  —  A  dedication  of  streets  may  be 
made  by  an  agent  authorized  to  purchase 
land  for  a  town  site  and  to  lay  out  the  town, 
Barteau  v.  West,  23  Wis.  416;  or  commission- 
ers specially  appointed  to  lay  out  streets, 
Morris  v.  Lyon,  84  Va.  331;  Sims  v.  Chatta- 
nooga, 2  Lea  (Tenn.)  694;  Road  Com'rs  v. 
Durant,  11  Rich.  L.  (S.  Car.)  440;  Iselin  v. 
Starin,  144  N.  Y.  453. 

A  duly  authorized  agent  may  dedicate,  and 
when  his  acts  are  ratified  by  the  owner,  either 
expressly  or  by  implication,  the  dedication  be- 
comes irrevocable.  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498;  Ruddiman  v.  Taylor,  95  Mich. 
547;  Weeping  Water  v.  Reed,  21  Neb.  261; 
Brown  v.  Manning,  6  Ohio  2g8,  27  Am.  Dec. 
255.  See  also  Daniels  v.  Chicago,  etc.,  R. 
Co.,  35  Iowa  I2g,  14  Am.  Rep.  490. 

A  Power  of  Attorney  to  Sell  and  Convey  gives 
an  agent  no  authority  to  dedicate  lands  to 
public  uses.  Where,  however,  there  is  an  ex- 
press power  to  dedicate,  the  owner  is  estopped 
from  denying  the  acts  of  his  agent.  Wirt  v. 
McEnery,  21  Fed.  Rep.  233,  6  Am.  &  Eng. 
Corp.  Cas.  105;  Anderson  v.  Bigelow,  16 
Wash.  198. 

Statements  of  a  Director  of  a  Corporation  own- 
ing land,  made  while  selling  lots,  are  evidence 
of  what  lands  were  dedicated  as  streets. 
Hitchcock  V.  Oberlin,  46  Kan.  90. 

Declarations  of  an  Auctioneer  made  at  a  sale 
of  town  lots,  and  assented  to  by  a  committee 
of  the  city  council  superintending  the  sale, 
that  certain  lots  would  not  be  sold,  but  would 
be  held  as  a  public  reserve,  amount  to  a 
dedication,  when  subsequently  ratified  by  the 
common  council.  Macon  v.  Franklin,  12  Ga. 
239- 

4.  Dedication  by  Tenant.  —  Bushnell  v.  Scott, 
21  Wis.  451,  94  Am.  Dec.  555;  Schenley  v. 
Com.,  36  Pa.  St.  29,  78  Am.  Dec.  359;  Bau- 
man  Boeckeler,  119  Mo.  i8g;  Wood  v.  Veal, 
5  B.  &  Aid.  454,  7  E.  C.  L.  158;  Harper  v. 
Charlesworth,  4  B.  &  C.  574,  10  E.  C.  L.  412. 

A  dedication  will  not  be  presumed  against  a 
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dedication,  so  as  to  affect  the  interests  of  the  tenant.* 

Eemaindermen  are  not  bound  by  the  acts  of  the  owner  of  a  particular  estate, 
and  the  owner  of  the  fee  cannot  by  a  dedication  injure  the  interests  of  one 
having  an  easement  in  the  lands.* 

Tenants  in  Common, — As  the  entire  ownership  must  be  in  the  dedicator,  one 
tenant  in  common  cannot  dedicate  as  against  his  cotenants ;  but  if  his  acts 
are  assented  to  the  cotenants  will  be  estopped  from  denying  the  dedication.^ 

Executor  —  Administrator  —  Guardian  —  Commissioner  in  Partition.  — In  some  instances 
an  executor,  administrator,  guardian,  or  commissioner  in  partition  proceedings 
may  make  a  dedication.* 


reversioner.  Baxter  v.  Taylor,  4  B.  &  Aid. 
72,  24  E.  C.  L.  26;  Bermondsey  v.  Brown,  35 
Beav.  226. 

Knowledge  on  Part  of  Landlord.  —  But  where 
knowledge  of  the  use  of  a  dedicated  way  can 
be  brought  home  to  the  landlord,  and  his  ac- 
quiescence in  such  use  shown,  a  dedication 
will  be  presumed  against  him.  Rughby 
Charity  v.  Merry  weather,  11  East  376,  note  a; 
Rex  V.  Barr,  4  Campb.  16;  Winterbottom  v. 
Derby,  L.  R.  2  Exch.  316;  Schenley  z/.  Com.  36 
Pa.  St.  29,  78  Am.  Dec.  359;  Vernon  v.  St. 
James,  49  L.  J.  Ch.  130. 

After  a  long  lapse  of  time  and  a  frequent 
change  of  tenants  it  will  be  presumed,  from 
the  notorious  and  uninterrupted  use  of  a  way 
by  the  public,  that  the  landlord  had  notice  of 
the  way's  being  used,  and  that  it  was  so  used 
with  his  concurrence.  Rex  v.  Barr,  4  Campb. 
16. 

Parties  Claiming  a  Copyhold  Estate  may  not 

show  that  the  lord  has  possession,  to  rebut  evi- 
dence of  a  dedication  of  a  way  over  the  copy- 
hold by  user.  Powers  v.  Bathurst,  49  L.  J. 
Ch.  294. 

Acts  and  Declarations  of  One  Having  a  Condi- 
tional Estate  in  lands  may  show  an  intent  to 
dedicate,  and  so  bind  him  when  he  secures 
complete  title.  Getchell  v.  Benedict,  57  Iowa 
121. 

1.  By  the  Landlord,  as  Against  the  Tenant.  — 

Where  lands  have  been  leased  the  owner  can- 
not dedicate  any  part  thereof  in  derogation 
from  the  lessee's  title.  Carey  v.  Toronto,  11 
Ont.  App.  416.  See  also  Elliott  on  Roads  and 
Streets  106;  Woodyer  v.  Hadden,  5  Taunt. 
125;  Woolrych  on  Ways  9. 

2.  Sarcoxie  v.  Wild,  64  Mo.  App.  403;  De- 
troit V.  Detroit,  etc.,  R.  Co.,  23  Mich.  173; 
Ogle  V.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  302. 

But  where  crossings  have  been  put  in  and  a 
street  across  a  railroad  track  used  by  the  pub- 
lic, acquiescence  in  such  use  by  the  railroad 
company  will  be  presumed.  Pennsylvania  R. 
Co.  V.  Greensburg,  etc.,  St.  R.  Co..  176  Pa. 
St.  559;  Ogle  V.  Philadelphia,  etc.,  R.  Co.,  3 
Houst.  (Dei.)  302, 

3.  Dedication  by  Tenants  in  Common.  —  St. 
Louis  V.  Laclede  Gas  Light  Co.,  96  Mo.  197; 
McBeth  7).  Trabue,  69  Mo.  642;  Scott  f.  State,  i 
Sneed  (Tenn.)  629;  Thomason  v.  Dayton,  40 
Ohio  St.  63;  Simmons  7/.  Mumford,  2  R.  I.  172; 
Daniels  v.  Almy,  18  R.  I.  241;  Scott  v. 
Cheatham,  12  Heisk.  (Tenn.)  713. 

But  while  one  tenant  in  common  mav  not 
make  a  valid  dedication  as  against  his  co- 
tenants,  as  to   his  own  interest  he  may  be 


estopped  from  denying  the  dedication.  Sim- 
mons V.  Mumford,  2  R.  I.  172. 

Tenants  in  Common  Acting  Together  May  Dedi- 
cate Lands  for  public  uses  by  platting  and 
agreement.  Clark  v.  Peckham,  9  R.  I.  455; 
Clark  V.  Providence,  10  R.  I.  437. 

Platting  by  Part  of  the  Tenants  in  common 
shows  an  intention  to  dedicate,  and  when  the 
other  owners  make  deeds  according  to  the  plat 
they  show  their  acquiescence  therein,  and 
after  acceptance  by  the  city  the  dedication  is 
established.  Daiber  v.  Scott,  3  Ohio  Cir.  Ct. 
Rep.  313;  Smith  v.  Flora,  64  111.  93;  Pierce  v. 
Roberts,  57  Conn.  31;  Abbott  v.  Mills,  3  Vt. 
521,  23  Am.  Dec.  222. 

Where  parties  jointly  in  possession  of  pub- 
lic lands  plat  a  town,  but  subsequently  enter 
parts  of  the  tract  individually,  covenanting, 
however,  that  their  plan  for  laying  out  a  town 
shall  be  carried  out,  a  plat  and  dedicatory 
writing  recorded  by  one  of  such  parties  oper- 
ates as  a  dedication  of  all  the  streets  and  pub- 
lic squares  indicated  on  the  plat,  if  assented 
to  by  the  city  and  for  several  years  by  all  the 
parties  concerned.  Church  v.  Portland,  18 
Oregon  73. 

Declarations  —  Evidence,  —  Where  lots  are 
sold  with  reference  to  a  plat,  the  declarations 
of  one  of  the  owners  at  the  time  of  sale  as  to 
the  dedications  to  be  effected  by  the  plat  are 
admissible,  and  all  the  owners  are  bound 
thereby.     Pierce  r'.  Roberts,  57  Conn.  31. 

4.  Executors  Having  a  General  Power  to  Sell 
real  estate  may  dedicate  lands  for  street  pur- 
poses, by  laying  out,  platting,  and  selling  lots 
with  reference  to  a  plat.  The  power  to  lay 
out  into  streets  is  a  necessary  incident  to  the 
power  to  sell  to  the  best  advantage.  Earle  v. 
New  Brunswick,  38  N.  J.  L.  47;  Matter  of 
Sixty-seventh  St.,  60  How.  Pr.  (N.  Y.  Supreme 
Ct.)  264;  Higgins  v.  Sharon,  5  Pa.  Super.  Ct. 
92;  Munn  V.  Sharon,  5  Pa.  Super  Ct.  103. 

But  Executors  Having  a  Naked  Power  of  Sale, 
or  administrators  acting  under  a  license  from 
the  court  to  sell  real  estate,  cannot  dedicate 
land  for  a  street.  Bloomficld  v.  Ketcham,  25 
Hun  (N.  Y.)  218,  05  N.  Y.  657;  Lothrop  v. 
Board  of  Public  Works,  41  Mich.  724. 

The  Guardian  of  an  Infant,  under  authority 
from  the  court,  may  make  a  dedication.  In- 
dianapolis V.  Kingsbury,  loi  Ind.  200,  51  Am. 
Rep.  749. 

Commissioners  in  Partition  Proceedings  may 

plat  lands  and  dedicate  streets  thereby,  and 
parties  taking  allotments  thereunder  and  their 
privies  may  not  deny  the  detlication.  Wisby 
V.  Honte,  19  Ohio  St.  23S;  Cincinnati  -■.  Brach- 
man,  35  Ohio  St.  289;  Indianapolis  v.  Kings- 
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Married  Women  —  Persons  under  Disability.  —  A  married  woman,  by  Complying 
with  tlic  statutes  relating  to  the  transfer  of  real  estate,  may  make  a  statutory 
or  express  dedication  of  lands  forming  her  separate  estate,  and  a  dedication 
may  be  presumed  against  her  where  it  would  be  beneficial  to  her  estate.*  So 
dedications  may  be  presumed  against  persons  under  a  disability  if  the  user  by 
the  public  is  acquiesced  in  after  the  disability  is  removed.'* 

State  —  Municipality.  —  The  crown  or  state  may  make  a  dedication  where  the 
objects  of  the  dedication  are  not  inconsistent  with  the  public  purposes  for 
which  the  lands  are  held  ;  and  the  same  is  true  of  municipal  corporations.^ 


bury,  loi  Ind.  200,  51  Am.  Rep.  749;  Miller  v. 
Indianapolis,  123  Ind.  ig6;  Meiners  v.  St. 
Louis,  130  Mo.  274;  People  v.  Brooklyn,  48 
Barb.  (N.  Y.)  21 1;  Van  Valkenbergh  v.  Mil- 
waukee, 30  Wis.  338;  McGregor  v.  Reynolds, 
19  Iowa  22S. 

1.  Dedication  by  Married  Woman.  —  Under 
the  statutes  of  the  various  states  whereby  a 
married  woman  may  deal  with  her  separate 
estate  as  though  she  were  a  feme  sole,  there  can 
be  no  doubt  that  a  valid  dedication  may  be  made 
by  a  married  woman.  Whether  a  dedication 
may  be  presumed  against  a  married  woman 
does  not  appear  to  be  well  settled,  but  it  would 
seem  that  such  a  presumption  may  arise, 
especially  in  a  case  where  the  dedication 
would  be  beneficial  to  her  estate.  See  Schen- 
ley  V.  Com.,  36  Pa.  St.  29,  78  Am.  Dec.  359; 
Ayers  v.  Fellrath,  5  Te.x.  Civ.  App.  557; 
Elliott  on  Roads  and  Streets,  102  ei  seq. 

Where  the  dedication  is  an  express  one,  evi- 
denced by  writing,  the  terms  of  the  statute  in 
regard  to  the  transfer  of  real  estate  by  married 
women  must  be  fully  complied  with.  Tatum 
V.  St.  Louis,  125  Mo.  647. 

"A  married  woman  cannot  divest  herself  of 
her  statutory  real  estate  by  dedicating  it  to 
public  use,  except  by  the  joint  deed  of  herself 
and  husband,  executed  as  the  statute  pre- 
scribes, or  perhaps  by  a  statutory  dedication." 
A  dedication  cannot  be  established  against 
her  by  equitable  estoppel.  Vansandt  v.  Weir, 
109  Ala.  104,  citing  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  399. 

Dower  Barred.  —  A  widow  is  not  dowable  in 
lands  dedicated  by  her  husband  in  his  lifetime 
to  the  public,  where  the  dedication  is  complete 
or  has  been  accepted  and  acted  upon  by  the 
municipal  authorities.  Gwynne  z/.  Cincinnati, 
3  Ohio  25;  Duncan  v.  Terre  Haute,  85  Ind. 
104;  Indianapolis  v.  Kingsbury,  loi  Ind.  200, 

51  Am.  Rep.  749;  Mankato  v.  Meagher,  17 
-Minn.  265;  Venable  v.  Wabash  Western  R. 
Co.,  112  Mo.  103;  Moore  v.  New  York,  8  N.  Y. 
1 10. 

Community  Estate.  —  It  has  been  held  com- 
petent for  the  husband,  without  the  concur- 
rence of  his  wife,  to  dedicate  land  for  a  street 
across  ihe  community  homestead,  provided 
such  street  does  not  materially  interfere  with 
the  wife's  use  of  the  property  for  homestead 
purposes.  Orrick  v.  Ft.  Worth,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  443. 

Homestead.  —  Under  the  Califoynia  Civil 
Code,  1242,  the  husband  cannot  dedicate  the 
homestead  to  public  use  without  the  wife's 
consent.    San  Francisco  v.  Grote,  (Cal.  1898) 

52  Pac.  Rep.  127. 

2.  Persons  under  Disability.  —  A  dedication 
can  in  some  cases  be  presumed  against  other 


32 


persons  under  a  legal  disability.  Elliott  on 
Roads  and  Streets,  104. 

A.,  who  was  not  the  owner  of  certain  lands 
adjacent  to  a  highway,  changed  the  location  of 
the  highway  by  moving  the  fences.  The 
minors  who  were  the  owners  of  the  lands  ac- 
quiesced in  the  change  after  they  became  of 
age,  and  sold  the  lands  to  another.  The  dedi- 
cation of  the  highway  as  changed  was  held 
valid  and  binding.  Green  v.  Stevens,  49  111. 
App.  24.  See  McKey  v.  Hyde  Park,  134  U.  S. 
84. 

It  is  a  question  for  the  jury  whether  the 
facts  that  the  owner  was  a  minor  during  part 
of  the  period  of  user,  and  a  nonresident,  and  a 
cotenant  with  other  nonresident  minors,  are 
sufficient  to  overcome  the  presumption  of 
dedication  arising  from  user  for  a  long  period 
of  time.  McKey  v.  Hyde  Park,  134  U.  S. 
84. 

3.  State  or  Municipality  May  Dedicate.  —  "  The 
Crown  certainly  may  dedicate  a  road  to  the 
public,  and  be  bound  by  long  acquiescence  in 
public  user.  *  *  *  Enjoyment  for  a  great 
length  of  time  ought  to  be  sufficient  evidence 
of  dedication,  unless  the  state  of  the  property 
has  been  such  as  to  make  dedication  impossi- 
ble." Reg.  V.  East  Mark,  11  Q.  B.  877,  63  E. 
C.  L.  877.  See  also  Dart  v.  Orme,  41  Ga.  377; 
Reg.  V.  Moss,  26  Can.  Sup.  Ct  Rep.  322. 
Contra,  Harper  v.  Charlesworth,  4  B.  &  C.  574, 
ID  E.  C.  L.  412. 

The  United  States,  through  its  proper  officers, 
may  make  a  dedication  of  lands  for  public 
use.  U.  S.  V.  IlHnois  Cent.  R.  Co.,  154  U.  S. 
225,  2  Biss.  (U.  S.)  174;  Dubuque  v.  Maloney, 
9  Iowa  450,  74  Am.  Dec.  358;  Cook  v.  Bur- 
lington, 30  Iowa  94,  6  Am.  Rep.  649. 

Lands  may  be  dedicated  by  an  Act  of  Con- 
gress conveying  them  to  a  city  for  the  uses 
and  purposes  specified  in  an  ordinance  of  the 
city  ratified  by  the  state  legislature.  Hoadley 
V.  San  Francisco,  124  U.  S.  639. 

The  State,  by  its  proper  officers,  may  lay  out 
a  town  and  dedicate  certain  lands  to  public 
uses,  and  the  same  rules  as  to  dedications  are 
applicable  thereto  as  are  applicable  to  pri- 
vate parties.  Com.  v.  Beaver,  171  Pa.  St. 
542;  Oswego  V.  Oswego  Canal  Co.,  6  N.  Y.  257; 
Historical  Assoc.  7/.  Lincoln,  14  Neb.  336; 
Hamrick  v.  Rouse,  17  Ga.  56. 

One  who  is  merely  a  land  agent  for  a  state, 
without  special  authority  to  lay  out  a  town  or 
streets,  may  not  make  a  dedication.  Burns 
Annas,  60  Me.  288;  Cyr  v.  Madore,  73  Me.  53. 

A  City,  Town,  or  County  may  make  a  valid 
dedication  to  public  uses  of  lands  belonging  to 
it,  where  such  dedication  does  not  interfere 
with  any  public  use  for  which  the  lands  are 
held.    Carey  v.  Toronto,  11  Ont.  App.  416; 
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Parties  to  the  Dedication, 


Private  Corporations.  —  If  not  inconsistent  with  the  provisions  of  its  charter,  a 
private  corporation  may  make  a  dedication,  but  it  may  not  thus  grant  an  inter- 
est which  would  interfere  with  the  purposes  for  which  it  was  incorporated.* 

2.  Parties  to  the  Dedication.  —  The  parties  to  a  dedication  are  the  owner  of 
the  land  and  the  public.  The  gift  inures  immediately  to  the  public  and  is 
limited  only  by  the  wants  of  the  community  at  large.  As  the  representative 
of  the  public,  the  state  or  some  municipal  body  may  control  and  direct  the 
use  of  the  land  dedicated,  within  the  limitations  of  the  dedication;  but  it  is 
simply  a  right  of  control  and  direction  that  is  thus  acquired  and  not  a  right  of 
ownership.  A  dedication  is  valid  although  there  is  no  grantee  in  esse  capable 
of  receiving  the  gift  ;  and  a  change  in  the  corporation  having  control  of  the 
property  dedicated  does  not  defeat  the  dedication.^ 


People  V.  Beaudry,  91  Cal.  213;  State  v.  Taff, 
37  Conn.  401;  Atty.-Gen.  v.  Tarr,  148  Mass. 
3og;  Springfield  v.  Hampden  County,  10  Pick. 
(Mass.)  67;  Rutherford  v.  Taylor,  38  Mo.  315; 
Story  V.  New  York  El.  R.  Co.,  go  N.  Y.  122,  43 
Am.  Rep.  146;  Lamar  County  v.  Clements, 
4Q  Tex.  347;  Llano  v.  Llano  County,  5  Tex. 
Civ.  App.  132. 

A  city  holding  the  fee  to  a  dedicated  high- 
way cannot  make  a  dedication  to  the  town. 
An  obligation  to  repair  cannot  be  dedicated;  it 
can  be  transferred  only  by  contract.  Guthrie 
V.  New  Haven,  31  Conn.  308. 

Canal  Commissioners  appointed  to  sell  lands 
given  to  a  state  for  canal  purposes,  may  make 
a  plat  of  such  lands  and  dedicate  a  part  of  the 
same  to  public  use.  Ottawa  v.  Yentzer,  160 
111.  510. 

Drainage  Commissioners  may  dedicate  the 
banks  of  drains  as  highways.  Rex  v.  Leake, 
5  B.  <i  Ad.  469,  27  E.  C.  L.  107 

1.  By  Private  Corporations  —  England. — Grand 
Junction  Canal  Co.  v.  Petty,  21  Q.  B.  Div.  273; 
Grand  Surrey  Canal  Co.  v.  Hall,  i  M.  &  G.  392, 

39  E.  C.  L.  497. 

United  States.  —  Northern  Pac.  R.  Co.  v. 
Spokane,  56  Fed.  Rep.  915;  Northern  Pac.  R. 
Co.  V.  Spokane,  64  Fed.  Rep.  506. 

California.  —  People  -'.  Eel  River,  etc.,  R. 
Co.,  98  Cal.  665;  Pacific  Bridge  Co.  v.  Kirk- 
ham,  54  Cal.  558. 

Connecticut.  —  Williams  v.  New  York,  etc., 
R.  Co.,  39  Conn.  509. 

Delaware.  —  Ogle  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  302. 

Georgia.  —  Brunswick,  etc.,  R.  Co.  v.  Way- 
cross,  91  Ga.  573. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  People, 
49  111.  App.  538. 

Kansas.  —  Ottawa,  etc.,  R.  Co.  v.  Larson, 

40  Kan.  301. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v. 
Paris,  95  Ky.  627. 

Louisiana.  —  Armistead  v.  Vicksburg,  etc., 
R.  Co.,  47  La.  Ann.  1381. 

Michigan.  —  Detroit  v.  Detroit,  etc.,  R.  Co., 
23  Mich.  173. 

New  Hampshire. — State  v.  Atherton,  16  N. 
H.  203. 

New  Jersey.  —  Jersey  City  v.  Morris  Canal, 
etc.,  Co.,  12  N.  J.  Eq.  547. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Grecnsburg,  etc.,  St.  R.  Co.,  176  Pa.  St.  559. 

The  dedication  of  a  crossing  does  not  pre- 
vent the  railroad  company  from  constructing 
another  track  thereat  and  operating  its  trains 
9  C.  of  L,— 3 
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over  it.  Brunswick,  etc.,  R.  Co.  v.  Waycross, 
91  Ga.  573. 

Where  a  road  has  been  opened  by  an  oflficer 
of  a  corporation  and  used  and  repaired  by  the 
public,  the  assent  of  the  corporation  to  the 
dedication  will  be  inferred.  Union  Co.  v. 
Peckham,  16  R.  \.  64;  Hughes  v.  Providence, 
etc.,  R.  Co.,  2  R.  L  493. 

2.  Necessary  Parties  —  The  Owner  and  the  Pub- 
lic.—  Angell  on  Highways  (3d  ed.)  150;  New 
Orleans  v.  U.  S.,  10  Pet.  (U.  S.)  662:  Cincin- 
nati V.  White,  6  Pet.  (U.  S.)  431;  Doe  v.  Jones, 
II  Ala.  63;  Maywood  Co.  v.  Maywood,  118 
111.  65 ;  McKinney  v.  Griggs,  5  Bush  (Ky.)  405, 
96  Am.  Dec.  360;  Rutherford  v.  Taylor,  38 
Mo.  315;  Normal  School  Dist.  No.  3  v. 
Painter,  102  Mo.  464;  Post  v.  Pearsall,  22 
Wend.  (N.  Y.)  425;  Williams  v.  First  Presb. 
Soc,  I  Ohio  St.  478;  Brown  v.  Manning,  6 
Ohio  298,  27  Am.  Dec.  255;  Llano  v.  Llano 
County,  5  Tex.  Civ.  App.  132;  State  v.  Wil- 
kinson, 2  Vt.  4S0,  21  Am.  Dec.  560. 

In  Analogy  to  Grants  and  Other  Conveyances, 
the  concurrence  of  two  parties  seems  neces- 
sary to  pass  the  right.  There  must  be  an  ac- 
ceptance of  the  gift  by  the  public  as  well  as  an 
intention  to  dedicate  by  the  owner.  State  v. 
Trask,  6  Vt.  355,  27  Am.  Dec.  554. 

Where  lands  are  dedicated  to  the  public  by 
selling  lots  with  reference  to  a  plat,  the  pur- 
chasers of  lots  have  an  interest  in  the  use  to 
which  such  lands  are  applied,  additional  to 
the  interest  of  the  public  in  general.  U.  S.  v. 
Illinois  Cent.  R.  Co.,  154  I'.  S.  225. 

The  Public  an  Ever-existing  Grantee.  —  The 
public  is  an  ever-existing  body,  capable  of  be- 
coming and  taking  as  grantee  for  public  uses, 
and  its  interests  are  a  sufficient  consideration 
to  support  the  grant.  Alvord  r.  Ashley,  17 
111.  363;  Normal  School  Dist.  No  3  v.  Painter, 
102  Mo.  464. 

While  the  dedicator  and  the  public  arc  the 
parties  to  the  dedication,  the  public,  from  the 
nature  of  the  case,  cannot  be  a  formal  party 
'hereto.  The  whole  doctrine  of  dedication  is 
based  upon  the  fact  that  the  public  has  no 
agents;  that  there  is  no  one  with  whom  the 
owner  of  the  land  can  agree  or  contract  ili- 
rectly;  and  it  is  not  necessary  that  the  puljlic 
should  be  a  party,  and,  from  the  necessity  of 
the  case,  it  cannot  be.  Remington  v.  Millcrd, 
I  R.  I.  93- 

Grantee  Need  Not  Bo  Incorporated.  —  A  dedi- 
cation may  be  cilher  in  the  form  of  a  gift  to 
a    body  of  individuals,  a  corporation,  or  a 
municipality,  for  some  public  use,  in  which 
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IV.  What  Constitutes  a  Dedication  —  1.  General  Requisites  —  Statutes.  — 
The  Incidents  of  a  Common-law  Dedication  have  been  thus  summarized:  "  In  dedication 
no  particuhir  formality  is  necessary  ;  it  is  not  affected  by  the  statute  of  frauds; 
it  may  be  made  either  with  or  without  writing,  by  any  act  of  the  owner,  such 
as  throwing  open  his  land  to  public  travel,  or  platting  it  and  selling  lots 
bounded  by  streets  designated  in  the  plat,  thereby  indicating  a  clear  intention 
to  dedicate;  or  an  acquiescence  in  the  use  of  his  land  for  a  highway,  or  his 
declared  assent  to  such  use,  will  be  sufificient,  the  dedication  being  proved  in 
most  if  not  all  of  the  cases  by  matter  in  pais  and  not  by  deed.  The  vital 
principle  of  the  dedication  is  the  intention  to  dedicate ;  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as  the  owner  of  the  soil  is  con- 
cerned, has  been  made.  Time,  therefore,  though  often  a  very  material  ingredi- 
ent in  the  evidence,  is  not  an  indispensable  ingredient  in  the  act  of  dedication. 
If  accepted  and  used  by  the  public  in  the  manner  intended,  the  dedication  is 
complete,  precluding  the  owner  and  all  claiming  in  his  right  from  asserting 
any  ownership  inconsistent  with  such  use.  Dedication,  therefore,  is  a  con- 
clusion of  fact,  to  be  drawn  by  the  jury  from  the  circumstances  of  each  particu- 
lar case;  the  whole  question,  as  against  the  owner  of  the  soil,  being  whether 
there  is  sufficient  evidence  of  an  intention  on  his  part  to  dedicate  the  land  to 
the  public  use  as  a  highway."  * 


case  the  dedication  partakes  of  the  nature  of  a 
grant  and  the  grantee  holds  the  property  dedi- 
cated in  trust  for  the  public  for  the  purposes 
of  the  dedication;  or  it  may  operate  simply 
by  way  of  estoppel  in  pais,  in  which  case  the 
dedicator  holds  the  property  subject  to  the 
easement  dedicated  to  the  public.  These  dis- 
tinctions mark  the  difference  between  statutory 
and  common-law  dedications,  and  have  been 
explained  supra,  Definition,  Nature,  and  His- 
tory. But  it  may  be  remarked  that  there  are 
dedications  not  made  in  conformity  to  stat- 
utes, and  in  which  the  complete  fee  does  not 
pass  from  the  dedicator,  which  nevertheless 
partake  of  the  nature  of  a  grant.  It  is  prob- 
ably speaking  more  exactly  to  say  that  such 
cases  are  in  fact  grants  which  would  be  in- 
valid under  the  ordinary  rules  applicable  to 
grants,  as  for  want  of  a  grantee  in  esse,  and 
which  are  upheld  by  applying  the  principles 
of  dedication,  rather  than  that  they  are  a  differ- 
ent form  of  dedication.  Even  in  such  case  the 
grantee  need  not  be  incorporated.  Pawlet  v. 
Clark,  9  Cranch  (U.  S.)  292;  Beatty  v.  Kurtz, 
2  Pet.  (U.  S.)  566. 

A  grant  for  the  use  of  the  "  Episcopal 
Church,"  without  any  existing  church  in  the 
place  of  capacity  to  take,  places  the  fee  in  a 
condition  to  await  the  legal  creation  of  a 
grantee.  Pawlet  v.  Clark,  g  Cranch  (U.  S. 
292. 

Where  the  Dedication  Is  Directly  to  the  Public, 

and  not  to  some  body  or  corporation  in  trust  for 
the  public,  it  is  not  necessary  that  there 
should  be  an  incorporated  municipality  to  con- 
trol and  direct  the  use  of  the  land  dedicated. 
A  dedication  of  lands  to  the  inhabitants  of  a 
town  for  use  as  streets  or  public  squares  is 
good  although  the  town  be  not  incorporated, 
or  if  there  be  avoid  incorporation;  and  that 
one  local  body  is  placed  in  control  in  the  place 
of  another  does  not  afifect  the  validity  of  the 
dedication.  Cincinnati  v.  White,  6  Pet.  (U. 
S.)  431;  New  Orleans  v.  U.  S..  10  Pet.  (U.  S.) 
662;  Hoyt  V.  Gleason,  65  Fed.  Rep.  685;  Harn 
I/.  Common  Council,  100  Ala.  199;  Waggeman 


34 


V.  North  Peoria,  160  111.  277;  Meeker  v.  Puyal- 
lup,  5  Wash.  75g;  Wyoming  v.  Bell,  24 
Grant's  Ch.  (U.  C.)  564;  Normal  School  Dist. 
No.  3      Painter,  102  Mo.  464. 

"  If  there  is  a  common-law  dedication  of  a 
public  highway  or  street  to  public  use  prior 
to  the  existence  of  a  municipal  corporation, 
then,  upon  such  corporation  coming  into 
being,  the  use  of  the  highway  or  street  in 
trust  for  the  public  at  once  vests  in  it." 
Waggeman  v.  North  Peoria,  160  111.  277.  See 
also  Marsh  v.  Fairbury,  163  111.  401. 

Dedication  Is  to  the  Public,  and  Not  to  the  Mu- 
nicipality.—  "  There  is  a  well-settled  distinc- 
tion between  a  dedication  to  the  public,  with 
reference  to  which  the  municipality  is  merely 
a  governmental  agency,  and  a  dedication  to 
the  municipality  itself  as  a  corporation." 
Almy  V.  Church,  18  R.  I.  182.  See  also  Hoad- 
ley  V.  San  Francisco,  50  Cal.  265. 

A  public  square  dedicated  to  the  public  is 
not  dedicated  to  the  municipality  in  which  it 
is  located.  The  state  legislature  may  there- 
fore direct  its  use  for  proper  purposes.  Glea- 
son V.  Cleveland,  49  Ohio  St.  431. 

It  follows,  therefore,  that  the  municipality 
is  not  liable  to  any  person  injured  by  the  dedi- 
cation of  lands  to  the  public.  Dedicating 
streets  and  alleys  in  such  locations  as  to  affect 
injuriously  the  value  of  adjacent  lands  gives 
the  owner  of  such  adjacent  lands  no  right  of 
action  against  the  city  approving  the  plat  by 
means  of  which  the  dedication  was  effected. 
Funke  v.  St.  Louis,  122  Mo.  132. 

1.  Incidents  of  Common-law  Dedication.  —  Per 
Baldwin,  J.,  in  Harding  Jasper,  14  Cal.  642. 
See  also  Godfrey  v.  Alton,  12  111.  29,  52  Am. 
Dec.  476. 

"As  in  the  Civil  Law,  the  burying  a  dead 
body  renders  the  place  where  it  is  buried  relig- 
ious or  sacred,  so  the  act  of  throwing  open  the 
property  to  public  use,  without  any  other  for- 
mality, is  sufficient  to  establish  the  fact  of  a 
dedication  to  the  public;  and  if  individuals,  in 
consequence  of  this  act,  become  interested  to 
have  it  continue  so,  as  by  purchasing  prop- 
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Statutes.  —  In  many  of  the  states  there  are  statutes  providing  for  certain 
formalities  in  dedicating  lands  to  the  public^  as,  for  instance,  that  the  plat 
shall  contain  descriptions  and  measurements  of  the  streets,  squares,  etc., 
intended  to  be  dedicated,  and  the  purposes  for  which  the  land  is  dedicated, 
and  shall  be  acknowledged  and  recorded.  To  constitute  a  valid  statutory 
dedication  the  provisions  of  the  statute  must  be  substantially  if  not  literally 
complied  with.* 


erty,  etc.,  the  owner  cannot  resume  it."  Ab- 
bott V.  Mills,  3  Vt.  =21,  23  Am.  Dec.  222. 

"All  That  Seems  Necessary  Is  that  the  Owner 
Shall  Clearly  Manifest  an  Intention  to  dedicate 
the  land  to  public  use,  and  that  the  public 
should,  relying  upon  that  manifestation,  have 
entered  into  the  use  and  occupation  of  it,  in 
such  manner  as  renders  it  unjust  and  injuri- 
ous to  reclaim  it."  State  v.  Trask,  6  Vt.  355, 
27  Am.  Dec.  554.  See  also  Abbott  v.  Mills,  3 
Vt.  521,  13  Am.  Dec.  222. 

"  All  that  is  required  is  the  assent  of  the 
owner,  and  the  use  of  the  premises  for  the 
purposes  intended  by  the  appropriation.  The 
law  considers  the  owner's  acts  and  declara- 
tions as  in  the  nature  of  an  estoppel  in  pais 
and  precludes  him  from  revoking  the  dedica- 
tion." Morgan  v.  Chicago,  etc.,  R.  Co.,  96 
U.  S.  716.  See  also  Cincinnati  v.  White,  6 
Pet.  (U.  S.)  431. 

Becords  Destroyed.  —  A  dedication  or  accept- 
ance cannot  be  presumed  merely  because  rec- 
ords have  been  lost  or  destroyed,  the  efifect 
of  such  loss  being  only  to  change  the  mode  of 
proof.  Gaines  v.  Merryman,  (\'a.  i8g8)  29  S. 
E.  Rep.  738. 

1.  Statutes — United  States.  —  U.  S.  v.  Illi- 
nois Cent.  R.  Co.,  2  Biss.  (U.  S.)  174;  Nelson 
V.  Madison,  3  Biss.  (U.  S.)  244. 

Colorado.  —  Denver  v.  Clements,  3  Colo.  472. 

Illinois.  —  Princeville  v.  Auten,  77  111.  325; 
Winnetka  v.  Prouty,  107  III.  218;  Auburn  v. 
Goodwin,  128  111.  57;  Chicago  v.  Dre.xel,  141 
111.  8q.  See  Edwardsville  v.  Barnsback,  66 
111.  App.  381. 

Indiana.  —  Waltman  v.  Rund,  log  Ind.  366. 

Iowa.  —  Minneapolis,  elc,  R.  Co.  z".  Britt, 
(Iowa  1898)  74  N.  W.  Rep.  933. 

Michigan.  —  People  v.  Beaubien,  2  Dougl. 
(Mich.)  256;  Burton  v.  Martz,  38  Mich.  761; 
Detroit  v.  Detroit,  etc.,  R.  Co.,  23  Mich.  173; 
Grand  Rapids  v.  Hastings,  36  Mich.  122;  Dia- 
mond Match  Co.  V.  Ontonagon,  72  Mich.  249. 

Minnesota.  —  Downer  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  251;  Winona  v.  Huff,  11  Minn. 
119. 

Missouri.  —  Becker  v.  St.  Charles,  37  Mo.  13; 
Putnam  v.  Walker,  37  Mo.  600. 

Nebraska.  —  Ehmen  v.  Gothenburg,  (Xeb. 
1897)  70  N.  W.  Rep.  237. 

Ohio.  —  Stephenson  v.  Leesburgh,  33  Ohio 
St.  475- 

Wisconsin.  —  Emmons  v.  Milwaukee,  32 
Wis.  434;  Fleischfresser  v.  Schmidt,  41  Wis. 
223:  Gardiner  v.  Tisdale,  2  Wis.  153;  Brown 
V.  Baraboa,  (Wis.  1898)  74  N.  W.  Rep.  223. 

Acknowledgment.  —  \Vhere  the  statute  re- 
quires that  a  plat  shall  be  acknowledged  be- 
fore it  is  recorded,  a  plat  not  so  acknowledged 
does  not  effect  a  dedication  of  the  streets, 
alleys,  or  public  squares  delineated  thereon. 

United  States.  —  St.    Paul,  etc..  R.  Co.  v. 


Schurmeir,  7  Wall.  (U.  S.)  272;  Nelson  v. 
Madison,  3  Biss.  (U.  S.)  244. 

Connecticut .  —  Noyes  v.  Ward,  19  Conn.  250. 

Illinois.  —  Lyman  -■.  Gedney,  114  111.  395,  55 
Am.  Rep.  871;  Gould  v.  Howe,  131  III.  496; 
Earll  V.  Chicago,  136  111.  284;  Thomsen  v. 
McCormick,  136  111.  145;  Vermont  v.  Miller, 
161  111.  210. 

hidiana.  —  State  z'.  Hill,  10  Ind.  219;  Hays  v. 
State,  8  Ind.  425. 

Iowa.  —  Des  Moines  v.  Hall,  24  Iowa  234. 

Michigan.  —  Nichols  v.  New  England  Fur- 
niture Co.,  100  Mich.  230;  Grand  Rapids  v. 
Hastings,  36  Mich.  122;  Burton  v.  Martz,  38 
Mich.  761;  Baker  v.  Johnston,  21  Mich.  319; 
Detroit  v.  Detroit,  etc.,  R.  Co.,  23  Mich.  173; 
Diamond  Match  Co.  v.  Ontonagon,  72  Jlich. 
249. 

Minnesota.  —  Baker  v.  St.  Paul,  8  Minn. 
491;  Schurmeier  v.  St.  Paul,  etc.,  R.  Co.,  10 
Minn.  82,  88  Am.  Dec.  59;  Winona  1;.  Huff, 
II  Minn.  119;  Downer  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  251. 

Missouri.  —  Campbell  v.  Kansas  City,  102 
Mo.  326;  Putnam  v.  Walker,  37  Mo.  600. 

Nebraska.  —  Pillsbury  v.  Alexander,  40  Neb. 
242. 

Ohio.  —  Doren  v.  Horton,  i  Disney  (Ohio) 
401;  Wisby  V.  Bonte,  19  Ohio  St.  238;  Fulton 
V.  Mehrenfeld,  8  Ohio  St.  440. 

Wisconsin.  —  Weisbrod  v.  Chicago,  etc.,  R. 
Co.,  21  Wis.  602;  Fleischfresser  v.  Schmidt, 
41  Wis.  223. 

An  Acknowledgment  Made  Before  a  Clerk  of 
Court  is  not  sufficient  when  the  statute  requires 
the  acknowledgment  to  be  made  before  a 
judge  of  a  court  of  record,  a  justice  of  the  Su- 
preme Court,  or  a  justice  of  the  peace.  Marsh 
V.  Fairbury,  163  111.  401.  See  also  Vermont  v. 
Miller,  161  111.  210. 

Recording.  —  A  valid  dedication  is  not 
effected  until  the  plat  is  recorded  as  required 
by  the  statute.  Putnam  v.  Walker,  37  Mo. 
600;  Nelson  v.  Madison,  3  Biss.  (U.  S.)  244; 
Strong  V.  Darling,  9  Ohio  201:  Pangborn  v. 
Westlake,  36  Iowa  546;  Stephenson  v.  Lees- 
burgh, 32  Ohio  St.  475;  Becker  -j.  St.  Charles, 
37  ^io.  13;  Wanzer  v.  Blanchard,  3  Mich.  11. 

Signing.  —  So  is  an  unsigned  plat  inopera- 
tive. Nichols  V.  New  England  Furniture  Co., 
100  Mich.  230;  Campbell  v.  Kansas  City,  102 
Mo.  326. 

Certificate.  —  Where  the  statute  requires  a 
plat  to  be  certified  by  the  county  surveyor,  a 
certificate  signed  "  C.  F.,  Dep't  Surveyor,  S. 
Co.,"  is  insufficient.  Auburn  v.  Goodwin,  128 
111.  57. 

Seal.  —  The  omission  of  the  seal  is  fatal 
when  the  statute  requires  a  plat  to  be  certified 
under  the  "  hand  and  seal  "  of  an  officer. 
Williams  r.  Milwaukee  Industrial  Exposition 
Assoc.,  79  Wis.  524. 
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Defective  Statutory  Dedication  —  Valid  as  Common-law  Dedication.  —  Statutory  pro- 
visions in  rci;ard  to  dedications  do  not,  liowcver,  prevent  dedications  from 
being  niatle  to  public  uses  and  upheld  whenever  the  common-law  requirements 
are  complied  with  ;  and  any  steps  taken  in  attempting  to  make  a  statutory 
dctlication,  although  insufficient  to  effect  a  dedication  under  the  statute,  are 
proper  evidence  in  establishing  a  complete  dedication  at  common  law.  An 
incomplete  or  defective  statutory  dedication  may,  when  accepted  by  the  pub- 
lic or  when  rights  have  been  acquired  thereunder  by  third  parties,  operate  as 
a  common-law  dedication.* 

2.  Intent  of  Owner — a.  Essential.  —  An  intention  on  the  part  of  the 
owner  of  the  land  to  part  with  some  right  therein  and  to  vest  an  easement  in 
the  public  is  the  first  essential  of  a  valid  dedication,  for  one  cannot  be  deprived 
of  his  property  without  compensation  against  his  will.  Aniinus  dcdicandi  is 
the  vital  principle,  and  if  this  is  not  present  the  dedication  fails.  When  the 
intention  of  the  owner,  followed  by  the  appropriate  acts  necessary  to  give 

Measurements.  —  The  exact  descriptions  and 
measurements  of  all  the  streets,  alleys,  and 
squares  intended  to  be  dedicated  to  the  public 
must  appear  upon  the  plat.  Downer  v.  St. 
Paul,  etc.,  R.  Co.,  22  Minn.  251;  Putnam 
Walker,  37  Mo.  600;  Diamond  Match  Co. 
V.  Ontonagon,  72  Mich.  249;  Maywood  Co.  v. 
Maywood,  118  111.  65. 

The  measurements,  however,  may  be  suffi- 
ciently expressed  by  figures  alone  without 
words.  It  will  be  presumed  that  the  figures 
indicate  the  number  of  links,  when  this  will 
make  the  streets  approximate  the  usual  width 
of  streets  in  the  vicinity.  Lake  View  v.  Le 
Bahn,  120  111.  (;2. 

Names  of  Streets.  —  Where  the  statute  re- 
quires names  to  be  given  to  streets,  an  omis- 
sion of  the  names  on  the  plat  is  a  fatal  defect. 
Chicago  -'.  Drexel,  141  111.  89. 

Purposes  for  Which  Dedicated  Must  Appear.  — 
"  County  block  "  on  a  plat  is  not  sufficient, 
under  the  Minnesota  statute  requiring  any 
dedication  to  the  public  or  any  body  politic  to 
be  "  marked  or  noted  as  such  "  on  the  plat,  to 
effect  a  donation  to  the  county.  Hennepin 
County  V.  Dayton,  17  Minn.  260. 

Leaving  a  square  blank  upon  a  plat,  with 
no  designation  of  its  purpose  except  that  it  is 
not  subdivided  as  the  other  squares  are,  is  not 
a  dedication  of  the  square  to  public  uses 
under  the  Illinois  statute.  Princeville  v. 
Auten,  77  111.  325. 

Defects  —  When  Cured. — -Defects  in  a  plat 
cannot  be  cured  by  a  deed  subsequently  made 
referring  to  the  plat  and  correcting  uncer- 
tainties apparent  on  the  plat.  Tilzie  v.  Haye, 
8  Wash.  187;  People  v.  Beaubien,  2  Dougl. 
(Mich.)  256. 

A  statute  making  valid  unsealed  instru- 
ments in  writing  purporting  to  convey  real 
estate  applies  to  plats  of  towns  and  cities  by 
which  it  has  been  attempted  to  make  a  dedica- 
tion. Miami  County  v.  Wilgus,  42  Kan.  457; 
Williams  v.  Milwaukee  Industrial  Exposition 
Assoc.,  79  Wis.  524. 

There  can  be  no  statutory  dedication  by  a 
plat  filed  before  the  statute  in  regard  to  dedi- 
cations goes  into  effect.  John  Mouat  Lumber 
Co.  V.  Denver,  21  Colo.  i. 

1.  Common-law  Dedications  Not  Prohibited  — 
United  States.  —  Banks  v  Ogden,  2  Wall.  (U. 
S.)  57:  U.  S.  V.  Illinois  Cent.  R.  Co,,  154  U.  S. 
225. 


R.  Co., 
V.  Port- 
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Ala!)ama.  —  Birmingham  Mineral  R.  Co.  v. 
Bessemer,  98  Ala.  274. 

Connecticzit.  —  Pierce  v.  Roberts,  57  Conn. 
31- 

Illinois.  —  Matthiessen,  etc..  Zinc  Co.  v.  La 
Salle,  117  III.  414;  Chicago,  etc.,  R.  Co.  v. 
Joliet,  79  111.  25;  Maywood  Co.  v.  Maywood, 
118  111.  65;  Hunter  -j.  Middleton,  13  111.  50; 
Illinois,  etc..  Canal  -'.  Haven,  11  111.  554; 
Manly  v.  Gibson,  13  111.  308;  Union  Coal  Co. 
V.  La  Salle,  136  111.  iig. 

Iowa.  —  Des  Moines  v.  Hall,  24  Iowa  236; 
Edenville  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  69; 
Stange  v.  Hill,  etc.,  St.  R.  Co.,  54  Iowa  669. 
Kansas.  —  Randal  v.  Elder,  12  Kan.  257. 
Nebraska.  —  Lindsay  v.  Omaha,  30  Neb.  512, 
27  Am.  St.  Rep.  415;  Omaha,  etc.,  R.  Co.  v. 
Rogers,  16  Neb.  117. 

Ohio.  —  Walworth  v.  CoUinwood,  S  Ohio 
Cir.  Ct.  Rep.  477. 

Oregon.  —  Meier  v.  Portland  Cable 
16  Oregon  500;  Portland,  etc.,  R.  Co. 
land,  14  Oregon  188,  58  Am.  Rep.  299. 

Pennsylvania.  —  See  Pennsylvania  R.  Co.  v, 
Greensburg,  etc..  Street  R.  Co.,  176  Pa.  St. 
559,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  396,  397. 

Wisconsin.  —  Williams  v.  Milwaukee  Indus- 
trial Exposition  Assoc.,  79  Wis.  524. 

When  an  incomplete  or  defective  statutory 
dedication  is  accepted  by  the  public,  or  when 
rights  are  acquired  under  such  dedication  by 
third  persons,  such  acquisitions  will  operate 
in  favor  of  the  public  and  of  such  acquirers 
respectively,  and  constitute  a  dedication." 
Heitz  V.  St.  Louis,  110  Mo.  618;  Marsh  v. 
Fairbury,  163  111.  401;  Doren  v.  Horton,  i 
Disney  (Ohio)  401;  Weisbrod  v.  Chicago,  etc., 
R.  Co.,  21  Wis.  602;  Emmons  i>.  Milwaukee, 
32  Wis.  434;  Wyandotte  County  v.  First  Presb. 
Church,  30  Kan.  620;  Pillsbury  v.  Alexander, 
40  Neb.  242. 

Where  the  owner  has  complied  with  the 
statutory  requirements  in  making  and  filing  a 
plat  he  is  not  bound  by  another  or  additional 
dedication  simply  because  he  makes  a  copy  of 
his  recorded  plat,  for  his  own  convenience  in 
disposing  of  his  property,  upon  which  the  lines 
do  not  appear  with  the  same  accuracy  as  on 
the  recorded  plat.  Hogue  v.  Albina,  20  Ore- 
gon 182. 

Records  of  the  office  of  a  town  clerk  show- 
ing an  abortive  attempt  at  statutory  dedica- 
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Intent  of  Owner. 


effect  to  the  intention,  and  an  acceptance  by  the  public  are  shown,  the  dedica- 
tion is  estabUshed.* 

b.  How  Shown.  —  As  the  intent  of  the  owner  is  essential,  it  must  be 
clearly  and  positively  shown.  No  particular  formalities,  however,  are  neces- 
sary, but  any  facts  or  circumstances  which  unmistakably  show  such  intent  are 
admissible.* 

A  Deed  or  Other  Writing  Is  Unnecessary,  though  a  dedication  may  be  established 
by  evidence  contained  in  deeds  made  directly  to  the  municipality  or  by  deeds 


'ion,  are  immaterial  in  proving  a  common-law 
deed.    Klenk  v.  Walnut  Lake,  51  Minn.  381. 

1.  Intent  Essential — England.  —  Poole  v. 
Huskinsoa,  11  .M.  &  W.  827. _ 

United  States. — Cincinnati  v.  White,  6  Pet. 
(U.  S.)  435;  Irwin  v.  Dixion,  g  How.  (U.  S.)  10. 

Alabama.  —  Quinn  v.  State,  49  Ala.  353. 

Arkansas. — Jones  v.  Phillips,  59  Ark.  35. 

California.  —  Quinn  '■.  Anderson,  70  Cal. 
454;  Spaulding  v.  Bradley,  79  Cal.  449;  San 
Francisco  v.  Canavan,  42  Cal.  541. 

Colorado.  —  Denver  v.  Jacobson,  17  Colo. 
497- 

Connecticut.  —  Noyes  v.  Ward,  19  Conn.  250; 
Hartford  v.  New  York,  etc.,  R.  Co.,  59  Conn. 
250. 

Delaware.  — State  v.  Reybold,  5  Harr.  (Del.) 
484. 

Georgia. — Collins  v.  Macon,  69  Ga.  542; 
Macon  v.  Franklin,  12  Ga.  239. 

Illinois.  —  Fox  v.  Virgin,  5  111.  App.  515; 
Chicago  V.  Thompson,  9  111.  App.  524;  Grube  v. 
Nichols,  36  111.  92;  Harding  v.  Hale,  61  111.  192; 
Maywood  Co.  t.  Mayvvood,  118  111.  65;  David- 
son V.  Reed,  iii  111.  169,  53  Am.  Rep.  613;  Rees 
V.  Chicago,  38  111.  322;  Wragg  v.  Penn  Tp., 
94  111.  n,  34  Am.  Rep.  199;  Elgin  v.  Beck- 
with,  119  111.  371;  Fisk  v.  Havana,  88  111.  208; 
Illinois  Ins.  Co.  v.  Littlefield,  67  111.  368; 
Kelly  V.  Chicago,  48  111.  388;  Gentleman  v. 
Soule,  32  111.  271,  83  Am.  Dec.  264;  Warren  v. 
Jacksonville,  15  111.  236,  58  Am.  Dec.  610; 
Kyle  V.  Logan,  87  111.  64;  Princeton  v.  Tem- 
pleton.  71  111.  68;  Godfrey  v.  Alton,  12  111. 
29,  52  Am.  Dec.  476;  Illinois  Cent.  R.  Co.  v. 
People,  49  111.  App.  538;  Moffett  v.  South  Park 
Com'rs,  138  111.  620,  citing  5  Am.  and  En(;. 
Encyc.  of  Law  (isi  ed.)  408. 

Indiana. —  Shellhouse  v.  State,  no  Ind.  509; 
Indianapolis,  etc.,  R.  Co.  Indianapolis,  12 
Ind.  620;  Logansport  v.  Dunn,  8  Ind.  378; 
Westfall  V.  Hunter,  8  Ind.  174.  See  also 
Pittsburg,  etc.,  R.  Co.  v.  Noftsger,  (Ind.  1897) 
47  N.  E.  Rep.  332. 

Iowa. — Goodfellovv  v.  Riggs,  88  Iowa  540; 
Bradstrect  v.  Dunham,  65  Iowa  248;  Mander- 
schid  V.  Dubuque,  29  Iowa  73,  4  Am.  Rep. 
196;  State  V.  Tucker,  36  Iowa  485;  State  v. 
Green,  41  Iowa  693;  Bell  v.  Burlington,  68 
Iowa  296;  Morrison  v.  Marquardt,  24  Iowa  35, 
92  Am.  Dec.  444;  Wilson  v.  Sexon,  27  Iowa 
15;  Onstott  V.  Murray,  22  Iowa  466. 

Kansas.  — State  v.  Adkins,  42  Kan.  203. 

Kentucky.  —  Eastern  Cemetery  Co.  v.  Louis- 
ville, (Ky.  1891)  15  S.  W.  Rep.  1117;  Hall  v. 
McLeod,  2  Mete.  (Ky.)  98,  74  Am.  Dec.  400. 

Massachusetts.  —  Mayden  v.  Stone,  112  Mass. 
346. 

Michigan.  —  People  v.  Jones,  6  Mich.  176; 
Ellsworth  V.  Grand  Rapids,  27  Mich.  250;  De- 
troit V.  Detroit  etc..  R.  Co.,  23  Mich.  173. 

Minnesota.  —  Morse  v.  Zeize,  34  Minn.  35. 
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Missouri.  —  Missouri     Blind  Institute 
How,  27  Mo.  211;   Bauman  v.  Boeckeler,  119 
Mo.  i8g,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  402,  414. 

Nebraska.  —  Graham  v.  Hartnett,  10  Neb. 
518;  Brown  v.  Stein,  38  Neb.  596;  Omaha  v. 
Hawver,  49  Neb.  i. 

New  Hampshire.  —  State  v.  Atherton,  16  N. 

H.  203;  State  V.  New  Boston,  11  N.  H.  407. 
N^ew  Jersey.  —  Bacon  v.  Mulford,  41  N.  J. 

L.  59;  Wood  V.  Hurd,  34  N.  J.  L.  88;  Stuyve- 
sant  V.  Woodruff,  21  N.  J.  L.  133,  47  Am.  Dec. 
156;  Dummer  v.  Den,  20  N.  J.  L.  86,  40  Am. 
Dec.  213;  Central  R.  Co.  v.  State,  32  N.  J.  L. 
220;  O'Neill  V.  Annett,  27  N.  J.  L.  291,  72 
Am.  Dec.  364. 

Ah-w  York.  —  Porter  v.  Attica,  33  Hun  (N. 
Y.)  605. 

Ohio.  —  Lembeck  v.  Nye,  47  Ohio  St.  347, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
400,  401. 

Pennsylvania.  —  Biddle  Ash,  2  Ashm. 
(Pa.)  211. 

Rhode  Island.  —  Remington  v.  Miilerd,  I  R. 

I.  03. 

Tennessee.  —  Henderson  v.  Alloway,  3 
Tenn.  Ch.  688;  Sharp  v.  Mynatt,  i  Lea  (Tenn.) 
375- 

Texas.  —  Lamar  County  Clements,  49 
Tex.  347. 

Virginia.  —  Harris  z>.  Com.,  20  Gratt.  (Va.) 
833;  Richmond  v.  Poe,  24  Gratt.  (Va.)  149. 

2.  How  Intent  Shown. —  It  is  essential  that 
there  be  "  an  intention  or  design  on  the  part 
of  the  owner  of  the  soil  to  so  dedicate,  to  be 
clearly  and  satisfactorily  shown;  and  in  the 
absence  of  an  express  dedication,  acceptance 
and  user  by  the  public  authorities  and  the 
public."  Chicago  v.  Thompson,  9  111.  App. 
524- 

Mere  intent  signifies  nothing;  it  must  be 
followed  by  acts.  The  intent  of  the  owner  to 
give  must  t)e  followed  by  an  abandonment  of 
his  exclusive  enjoyment  of  the  thing,  and  the 
intent  to  accept  the  thing  must  be  followed  by 
the  use  and  appropriation  of  it.  Flack  v. 
Green  Island,  122  N.  Y.  107. 

An  agreement  made  with  the  vestry  to  open 
a  road  for  the  public  may  "  explain  doubtful 
acts,  but  it  cannot  remove  the  necessity  of 
proof  that  the  road  in  question  has  been  in 
fact  thrown  open  to  the  public  and  used  by 
them,  for  without  such  proof  the  existence  at 
one  time  of  the  animus  dcdicandi ,  however 
clearly  estaljlished,  can  lead  to  no  inference 
of  a  dedication."  Atty.-Gen.  v.  Biphos|)hated 
Guano  Co.,  II  Ch.  l)iv.  327. 

That  a  Road  Was  Worked,  Repaired,  and  Trav- 
eled with  the  knowledge  and  asseiu  of  the 
owner,  is  not  sufficient  to  prove  a  dedication. 
The  intent  to  dedicate  must  appear.  Harding 

Ilalc,  61  III.  192. 
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to  pri\  ate  persons  in  which  the  rights  of  the  public  are  recognized.  As  the 
statute  of  frauds  docs  not  apply  to  dedications,  the  intent  of  the  owner  may- 
be conelusi\  cly  shown  by  evidence  entirely  parol.* 

Intent  Must  Clearly  and  Positively  Appear.  — ■  The  facts  and  circumstances  relied 
upon  to  prove  the  existence  of  an  intent  on  the  part  of  the  dedicator  must  be 
of  a  positive  and  unequivocal  character.  Since  by  a  dedication  valuable  rights 
in  land  pass  from  the  owner,  no  presumption  of  an  intent  to  dedicate  arises 
unless  it  is  clearly  and  expressly  shown  by  his  acts  and  declarations,  or  by  a 
line  of  conduct  the  only  reasonable  explanation  of  which  is  that  a  dedication 
was  intended.- 


1.  Deeds  and  Writings  Unnecessary.  —  As  the 

statute  of  frauds  does  not  apply  to  dedica- 
tions, a  deed  or  other  writing  is  not  necessary. 
All  formalities  may  be  dispensed  with  pro- 
vided the  owner's  intent  is  clearly  shown. 

United  States. — Cincinnati  v.  White,  6  Pet. 
(U.  S.)  431;  Barclay  v.  Howell,  6  Pet.  (U.  S.) 
498;  Morgan  v.  Chicago,  etc.,  R.  Co.,  96  U.  S. 
716. 

Illinois.  —  Godfrey  v.  Alton,  12  111.  29,  52 
Am.  Dec.  476;  Warren  v.  Jacksonville,  15  111. 
236,  5S  Am.  Dec.  610;  Illinois  Ins.  Co.  v.  Little- 
field,  67  111.  368;  Wragg  V.  Penn  Tp.,  94  111. 
II,  34  Am.  Rep.  igg. 

Iowa.  —  Morrison  v.  Marquardt,  24  Iowa  35, 
92  Am.  Dec.  444;  Wilson  v.  Sexon,  27  Iowa 
15;  Manderschid  v.  Dubuque,  29  Iowa  73,  4 
Am.  Rep.  196. 

Kentucky.  —  Augusta  v.  Perkins,  3  B.  Mon. 
(Ky.)  440;  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  250;  Dover  v.  Fox,  9  B.  Mon.  (Ky.)  201; 
McKinney  v.  Griggs,  5  Bush  (Ky.)  405,  96 
Am.  Dec.  360;  Griffey  v.  Bryars,  7  Bush  (Ky.) 
473;  West  Covington  v.  Freking,  8  Bush  (Ky.) 
128;  Hall  V.  McLeod,  2  Mete.  (Ky.)  104,  74 
Am.  Dec.  400. 

Louisiana.  —  McNeil  v.  Hicks.  "34  La.  Ann. 
1090. 

Michigan.  —  Lee  v.  Lake,  14  Mich.  12,  90 
Am.  Dec.  220. 

Mississippi. — •  Vick  v.  Vicksburg,  I  How. 
(Miss.)  379,  31  Am.  Dec.  167. 

Missouri.  — ■  Rector  v.  Hartt,  8  Mo.  4(1.8,  41 
Am.  Dec.  650;  McKee  v.  St.  Louis,  17  Mo.  184. 

New  Jersey.  —  Smith  v.  State,  23  N.  J.  L. 
712;  Stuyvesant  v.  Woodruff,  21  N.  J.  L.  133, 
47  Am.  Dec.  156. 

Ne-iv  York.  —  Cook  v.  Harris,  61  N.  Y.  448; 
New  York,  etc.,  R.  Co.  v.  Pixley,  19  Barb.  (N. 
Y.)  428;  Post  V.  Pearsall,  22  Wend.  (N.  Y.) 
425;  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.)  407; 
Niagara  Falls  Suspension  Bridge  Co.  v.  IBach- 
man,  66  N.  Y.  261;  Iselin  v.  Starin,  144  N.  Y. 
453- 

Oregon.  —  Hogue  v.  Albina,  20  Oregon  182, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
400. 

Pennsylvania.  —  Klinkener  v.  School  Direct- 
ors, II  Pa.  St.  444. 

South  Carolina.  —  Aiken  v.  Lythgoe,  7  Rich. 
L.  (S.  Car.)  435. 

Vermont.  —  State  v.  Catlin,  3  Vt.  530,  23 
Am.  Dec.  230. 

Virginia.  —  Mayo  v.  Murchie,  3  Munf.  (Va.) 
358. 

When  established  by  writing  it  is  not  neces- 
sary that  it  be  executed  by  the  party  from 
whom  the  consideration  moved.  New  York, 
etc.,  R.  Co.  V.  Pixley,  ig  Barb.  (N.  Y.)  428. 
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"  Where  there  has  been  no  public  use  of  a 
street,  the  owner  may  dedicate  his  land  to 
the  public  for  such  use  by  acts  and  declara- 
tions, without  a  deed.  But  in  such  a  case 
these  acts  and  declarations  must  be  deliberate, 
unequivocal,  and  decided,  manifesting  a  posi- 
tive and  unmistakable  intention  to  perma- 
nently abandon  his  property  to  such  public 
use."  Pierpoint  v.  Harrisville,  9  W.  Va.  215, 
quoted  in  Boughner  v.  Clarksburg,  15  W.  Va. 
394;  Miller  v.  Aracoma,  30  W.  Va.  606;  Yates 
V.  West  Grafton,  33  W.  Va.  507;  Walker  v. 
Summers,  g  W.  Va.  533. 

The  dedication  of  land  to  the  public  for  the 
purpose  of  using  it  as  a  highway  must,  in  the 
absence  of  any  testimony  proving  that  value 
was  paid  for  tlie  grant,  be  regarded  as  volun- 
tary and  gratuitous,  and  therefore  not  within 
the  statute.  So  far  as  the  public  is  concerned, 
the  working  of  a  road  and  the  expenditure  of 
money  for  the  opening  of  it  are  not  evidence 
that  a  valuable  consideral  ion  was  paid  for  the 
grant  of  the  land.  Hoole  v.  Atty.-Gen.,  22 
Ala.  igo. 

2.  Evidence  to  Prove  Intent  Must  Be  Clear  and 
Unequivocal — Alabama.  —  Forney  v.  Calhoun 
County,  86  Ala.  463. 

California.  —  Eureka  v.  Croghan,  81  Cal. 
524;  Latham  v.  Los  Angeles,  87  Cal.  514; 
People  V.  Sperry,  116  Cal.  5g3. 

Delaware.  —  Ogle  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  302. 

Georgia.  —  Swift  v.  Lithonia,  (Ga.  l8g7)  29 
S.  E.  Rep.  12. 

Illinois.  —  Maltman  Chicago,  etc.,  R.  Co., 
41  111.  App.  236;  First  Evangelical  Church  v. 
Walsh,  57  III.  363,  II  Am.  Rep.  21;  Illinois  Ins. 
Co.  V.  Littlefield,  67  111.  368;  Fisk  v.  Havana,  88 
III.  208;  Eckhart  v.  Irons,  128  111.  577;  Mclntyre 
7).  Storey,  80  111.  127;  Shugart  v.  Halliday,  2  111. 
App.  45;  Kelly  v.  Chicago,  48  111.  388;  Illinois 
Cent.  R.  Co.  v.  People,  49  111.  App.  538;  Chi- 
cago V.  Drexel,  141  111.  89;  Grube  v.  Nichols, 
36  111.  92 ;  Chicago  v.  Thompson,  9  111.  App.  524. 

Indiana. — ■  Mansur  v.  State,  60  Ind.  357; 
Mansur  v.  Haughey,  60  Ind.  364;  Logansport 
V.  Dunn,  8  Ind.  378;  Westfall  v.  Hunt,  8  Ind. 
174;  Mauck  V.  State,  66  Ind.  177;  Bidinger 
Bishop,  76  Ind.  244;  Tucker  v.  Conrad,  103 
Ind.  34g;  Shellhouse  v.  State,  no  Ind.  509; 
Pennsylvania  Co.  v.  Plotz,  125  Ind.  26;  Stein- 
S.MX  V.  Sell  City,  146  Ind.  4go. 

Louisiana.  —  Carrollton  R.  Co.  v.  Munici- 
pality No.  Two,  ig  La.  62;  New  Orleans,  etc., 
R.  Co.  V.  Carrollton,  3  La.  Ann.  282. 

Maryland  —  Glenn  -j.  Baltimore,  67  Md.  390; 
McCormick  v.  Baltimore,  45  Md.  512;  Tinges 
V.  Baltimore,  51  Md.  600;  Baltimore  v.  Fear, 
82  Md.  246. 
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All  Acts  of  Owner  Admissible.  —  All  the  acts  and  declarations  of  the  owner  at  the 
time  of  throwing  land  open  to  the  public  and  during  the  continuation  of  the 
public  use  may  be  considered  in  ascertaining  his  intention.* 

Acts  Showing  an  Intent  —  Setting  Out  and  Working  a  Road. —  Where  the  owner  of 
land  builds  his  fences  so  as  to  allow  the  public  to  travel  along  a  road  thus  set 
out,  there  is  strong  evidence  of  an  intent  to  dedicate  such  road  to  the  public. 
If,  besides  setting  out,  the  owner  builds  or  repairs  the  road,  or  assists  in 
building  or  repairing  the  road,  the  evidence  of  an  intention  to  dedicate  is 


Michigan.  —  Sinclair  v.  Comstock,  Harr. 
(Mich.)  404;  People  v.  Beaubien,  2  Dougl. 
(Mich.)  256;  People  v.  Jones,  6  Mich.  183;  Lee 
V.  Lake,  14  Mich.  12,  90  Am.  Dec.  220;  De- 
troit z'.  Detroit,  etc.,  R.  Co.  23  Mich.  173;  Irv- 
ing V.  Ford,  65  Mich.  241. 

Mississippi.  —  V^ick  v.  Vicksburg,  i  How. 
(Miss.)  379,  31  Am.  Dec.  167. 

Missouri.  —  Stacey  v.  Miller,  14  Mo.  478,  55 
Am.  Dec.  112;  Missouri  Blind  Institute  v. 
How,  27  Mo.  211,  Kansas  City  v.  Ratekin,  30 
Mo.  App.  416;  Barker  v.  Squier,  (Mo.  1898)  44 
S.  W.  Rep.  792. 

Nebraska.  — Omaha  v.  Hawver,  49  Neb.  I. 

New  York.  —  Rummel  v.  New  York,  etc., 
R.  Co.,  (Buffalo  Super.  Ct.)  30  N.  Y.  St.  Rep. 
235- 

North  Carolina.  —  Crump  v.  Mims,  64  N. 
Car.  767. 

Oregon.  —  Lownsdale  v.  Portland,  I  Oregon 
405;  Carter  v.  Portland,  4  Oregon  339;  Hogue 
V.  Albina,  20  Oregon  182;  Lewis  v.  Portland, 
25  Oregon  133,  42  Am.  St.  Rep.  772. 

Rhode  Island. — Simmons  v.  Mumford,  2  R. 
I.  172;  Remington  v.  Millerd,  i  R.  I.  93. 

Texas.  —  Oswald  v.  Grenet,  22  Tex.  94; 
Ayers  v.  Fellrath,  5  Tex.  Civ.  App.  557. 

Vermont.  —  State  v.  Trask,  6  Vt.  355,  27  Am. 
Dec.  554;  Abbott  v.  Mills,  3  Vt.  521,  23  Am. 
Dec.  222. 

West  Virginia.  —  Walker  v.  Summers,  9  W. 
Va.  533;  Pierpoint  v.  Harrisville,  9  W.  Va. 
215;  Boughner  v.  Clarksburg,  15  W.  Va.  394; 
Miller  V.  Aracoma,  30  W.  Va.  606;  Yates  v. 
West  Grafton,  33  W.  Va.  507. 

Wisconsin.  — Connehan  v.  Ford,  9  Wis.  240. 

"  The  security  of  titles  requires  that  the  evi- 
dence of  dedication,  when  depending  on  parol 
proof,  should  be  of  such  a  deliberate  and  deci- 
sive character  as  to  leave  no  doubt  of  the 
owner's  intention."  Lewis  v.  Portland,  25 
Oregon  133,  42  Am.  St.  Rep.  772. 

"Although  *  *  *  a  dedication  »  *  * 
may  be  shown  by  acts  and  declarations  in 
parol,  they  ought  to  be  of  such  a  public  and 
deliberate  character  as  would  make  them  gen- 
erally known,  and  not  of  doul)tful  import." 
Lownsdale      Portland,  Deady  (U.  S.)  39. 

1.  Acts  and  Declarations  of  Owner  Admissible — 
California.  —  Helm  v.  McClure,  107  Cal.  199. 

Colorado.  —  Denver  v.  Jacobson,  17  Colo. 
497- 

Connecticut.  —  Chapin  v.  State,  24  Conn.  236. 

Illinois.  —  Fox  v.  Virgin,  5  111.  App.  515; 
Smith  V.  Flora,  64  111.  93;  Marcy  v.  Taylor,  19 
111.  634;  Willey  V.  People,  36  III.  App.  618. 

Indiana.  —  Columbus  v.  Dahn,  36  Ind.  330; 
Bidinger  v.  Bishop,  76  Ind.  244;  Evansville  v. 
Evans,  37  Ind.  229. 

Iowa.  —  Goodfcllovv  v.  Riggs,  88  Iowa  540; 
Fisher  7/.  Beard,  32  Iowa  346. 


Massachusetts.  —  Wright  v.  Tukey,  3  Cush. 
(Mass.)  290. 

Michigan.  —  McMillan  v.  McCormick,  38 
Mich.  693. 

Minnesota.  —  Wilder  v.  St.  Paul,  12  Minn. 
192;  Downer  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  271;  Mankatoj'.  Meagher,  17  Minn.  265. 

Missouri.  —  McKee  v.  St.  Louis,  17  Mo. 
184. 

New  York. — Wiggins  v.  Tallmadge,  II 
Barb.  (N.  Y.)  457;  Gould  v.  Glass,  19  Barb. 
(N.  Y.)  179;  Carpenter  7'.  Gwynn,  35  Barb. 
(N.  Y.)  395;  Grinnell  v.  Kirtland,  6  Daly  (N. 
Y.)  356,  68  N.  Y.  629. 

Pennsylvania.  —  Gowen  v.  Philadelphia 
Exch.  Co.,  5  W.  &  S.  (Pa.)  141,  40  Am.  Dec. 
489. 

Texas.  —  Gilder  v.  Brenham,  67  Tex.  345. 

Vermont.  —  State  v.  Catlin,  3  Vt.  530,  23 
Am.  Dec.  230. 

Wisconsin.  —  Buchanan  Curtis,  25  Wis. 
99,  3  Am.  Rep.  23. 

See  also  Neal  v.  Hopkins,  (Md.  1898)  39  Atl. 
Rep.  322. 

Where  the  intent  is  the  specific  subject  of 
inquiry.  declaration,s  made  by  |the  owner  in 
connection  with  acts  relied  upon  as  constitut- 
ing a  dedication  become  a  part  of  the  res 
gest,e,  and  are  admissible  to  show  a  dedication 
or  the  converse.  Denver  u.  Jacobson,  17  Colo. 
497;  Barteau  v.  West,  23  Wis.  416;  Buchanan 
V.  Curtis,  25  Wis.  99,  3  Am.  Rep.  23. 

An  agreement  by  the  owner  of  land  that  he 
would  permit  a  portion  thereof  to  be  used  as  a 
road  as  long  as  wanted,  if  his  neighbors  would 
build  a  part  of  the  fence  required,  shows  in- 
tention to  dedicate.  Hugh  v.  Haigh,  O9  Jowa 
3S2. 

"  The  question  whether  a  person  intends  to 
make  a  dedication  of  ground  to  the  public  for 
a  street  or  other  purpose  must  be  determined 
from  his  acts  and  statements  explanatory 
thereof,  in  connection  with  all  the  circum- 
stances that  surround  and  throw  light  upon 
ihe  subject,  and  not  from  what  he  may  subse- 
quently testify  as  to  his  real  intent  in  relation 
to  the  matter."  Columbus  7'.  Dahn,  36  Ind. 
330.  See  also  Bidinger  v.  Bishop,  76  Ind. 
244. 

That  a  road  was  beneficial  to  the  owner,  and 
that  he  had  signed  a  petition  for  it  and  remon- 
strated against  its  removal,  are  proper  items  of 
evidence  on  the  question  of  dedication.  Ells- 
worth 7-1.  Lord,  40  Minn.  337. 

Declarations  of  the  owner  at  the  time  of 
conveying  lands  adjoining  a  certain  strip,  that 
he  intends  such  strip  for  a  street,  and  the  con- 
veyance of  lands  on  each  side,  leaving  a  strip 
just  the  ordinary  width  of  a  street,  make  a 
dedication  so  far  as  the  owner  can  make  one. 
Gilder  v.  Brenham,  67  Tex.  345. 
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strengthened.  The  road,  however,  must  be  primarily  for  the  benefit  of  the 
public;  no  presumption  of  an  intent  to  dedicate  arises  where  the  road  is  con- 
structed for  the  convenience  of  the  owner  of  the  land  and  the  public  is  simply 
allowed  the  use  of  it  without  objection.* 


1.  Circumstances  Showing  Intent.  —  Chicago 
;■.  Hill,  \z\  111.  (14S;  Mailman  i'.  Chicago,  etc., 
R.  Co.,  41  111.  .'\pp.  229;  Manderschid  v.  Du- 
buque, 29  Iowa  73,  4  Am.  Rep.  ig6;  State  v. 
Jersey  City,  40  N.  j.  L.  4S3;  Connchan  v. 
Ford,  9  Wis.  240;  Witter  v.  Damitz,  81  Wis. 
385;  Smith  V.  San  Luis  Obispo,  95  Cal.  4G3; 
Supervisors  v.  Railroad  Co.,  3  Del.  Co.  Rep. 
(Pa.)  151;  Gamble  v.  St.  Louis,  12  Mo.  617; 
Du  Bois  Cemetery  Co.  v.  Griffin,  165  Pa.  St. 
81;  Gowcn  V.  Philadelphia  Exch.  Co.,  5  W.  & 
S.  (Pa.)  141,  40  Am.  Dec.  489;  Hempsted  v. 
Huffman,  84  Iowa  398;  Eckerson  v.  Haver- 
straw,  6  N.  Y.  App.  Div.  102;  Moffett  v.  South 
Park  Com'rs,  138  111.  620. 

Where  a  Way  Which  Had  Been  Laid  Out  Was 
Opened  by  the  Owner,  who  moved  his  buildings 
back  from  the  road  and  allowed  the  road  to  be 
traveled  for  four  or  five  months,  but  at  the 
end  of  that  time  closed  it  up  because  no  dam- 
ages were  [)aid,  it  was  held  that  there  was  no 
dedication.    San  Francisco  7'.  Scott,  4  Cal.  114. 

Where  the  Proceedings  to  Open  a  Road  Were 
Defective,  and  the  opening  was  never  acqui- 
esced in  by  the  owner,  merely  removing  a  tree 
and  some  brush  therefrom  by  direction  of  the 
commissioners  is  not  sufficient  to  raise  a  pre- 
sumption of  dedication  by  the  owner.  Fish  v. 
Havana,  88  111.  208. 

The  fact  of  the  omission  to  build  on  the  four 
feet  of  frontage  when  a  county  building  was 
constructed,  and  the  fact  that  such  portion  of 
the  lot  was  paved  as  other  parts  of  the  side- 
walk, do  not  show  a  dedication.  Barker  v. 
Squicr,  (Mo.  1898)  44  S.  W.  Rep.  792. 

Constructing  Fences  and  Buildings  Along  Line 
of  Street. —  Building  a  house  and  fences  so 
that  if  an  existing  street  were  extended  they 
would  be  in  line  with  the  houses  and  fences 
already  on  such  street  strongly  tends  to  show 
an  intention  to  dedicate  the  land  outside  the 
fence  for  a  street,  but  it  is  not  conclusive  evi- 
dence  of  a  dedication,  and  is  open  to  explana- 
tion So  removing  fences  and  thus  throwing 
a  strip  of  land  into  an  existing  road,  or  set- 
ting back  buildings  a  certain  distance  from  the 
road,  is  not  in  itself  conclusive  of  an  intent  to 
dedicate  the  land  thus  thrown  into  the  road. 
Ottawa  V.  Yentzer,  160  111.  509;  Baker  v. 
Squire,  I  Mo.  App.  Rep.  683;  Wilder  v.  St. 
Paul,  12  Minn.  192;  Neill  v.  Gallagher,  10 
Phila.  (Pa.)  172,  31  Leg.  Int.  (Pa.)  388; 
Griffin's  Appeal,  109  Pa.  St.  150;  Parisa  v. 
Dallas,  83  Tex.  253;  Chicago  v.  Chicago,  etc., 
R.  Co.,  152  111.  561;  Rozell  V.  Andrews,  103  N. 
Y.  150;  Cleveland  v.  Cleveland,  12  Wend.  (N. 
Y.)  172;  State  V.  Jersey  City,  40  N.  J.  L.  483. 
See  also  Neal  v.  Hopkins,  (Md.  1898)  39  Atl. 
Rep.  322. 

Leaving  open  a  space  bordering  on  the  high- 
way, for  the  owner's  convenience,  and  allowing 
the  public  to  use  it,  does  not  amount  to  a  dedi- 
cation of  such  strip.  Gowen  v.  Philadelphia 
Exch.  Co.,  5  W.  &  S.  (Pa.)  141,  40  Am.  Dec. 
489;  Biddle  v.  Ash,  2  Ashm.  (Pa.)  211; 
Griffin's  Appeal,  109  Pa.  St.  150. 

"  If  the  owner  of  the  soil  throws  open  a 
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passage,  and  neither  marks  by  any  visible  dis- 
tinction that  he  means  to  preserve  all  his 
rights  over  it,  nor  excludes  persons  from  pass- 
ing through  it  by  positive  prohibition,  he  shall 
be  presumed  to  have  dedicated  it  to  the  pub-  * 
lie."    Rex  V.  Lloyd,  i  Campb.  260. 

"  The  fencing  out  of  a  strip  of  land  that  is 
suitable  for  a  needed  highway  and  is  of  little 
or  no  value,  as  fenced,  for  any  other  purpose, 
is  some  evidence  of  an  intention  to  dedicate  it 
to  that  use,"  but  it  is  not  conclusive.  If  used 
as  a  highway  with  the  owner's  knowledge  and 
consent,  it  adds  to  the  weight  of  the  evidence. 
But  the  intention  to  dedicate  is  essential  and 
cannot  be  presumed  from  these  facts. 
O'Connell  v.  Bowman,  45  111.  App.  654. 

A,  the  owner  of  land  adjoining  a  town, 
fenced  off  a  strip  of  land  making  a  continua- 
tion of  L.  street,  and  planted  trees  along  the 
sides  thereof.  This  strip  remained  open  for 
eight  or  ten  years,  and  was  recognized  as  a 
street  in  deeds  given  by  A.  There  was  held 
to  be  very  strong  evidence  of  dedication,  but 
that  this  could  be  rebutted  by  proof  that  there 
was  no  intention  to  dedicate  on  the  part  of  A, 
and  that  he  had  at  times  maintained  fences 
across  this  strip,  and  had  fenced  it  off  with  the 
expectation  that  at  some  time  a  street  would  - 
be  there,  and  not  with  intention  to  dedicate  at 
the  time.  Waggeman  v.  North  Peoria,  42  III. 
App.  132. 

Failtire  to  Enclose.  —  An  intention  to  dedi- 
cate is  not  shown  by  merely  failing  to  enclose 
lands,  and  allowing  travel  across  them,  nor  by 
allowing  the  fences  to  decay,  thus  throwing 
more  land  into  an  existing  road.  British 
Museum  v.  Finnis,  5  C.  &  P.  460,  24  E.  C.  L. 
406;  Moore  v.  Hawk,  57  Mo.  App.  495;  Vicks- 
burg,  etc.,  R.  Co.  v.  Monroe,  48  La.  Ann. 
1102;  Matter  of  Hand  St.,  52  Hun  (N.  Y.) 
206;  Strong  V.  Brooklyn,  68  N.  Y.  i;  San  An- 
tonio V.  Sullivan,  4  Tex.  Civ.  App.  451;  Morse 
V.  Ranno,  32  Vt.  600;  Sarver  v.  Chicago,  etc., 
R.  Co.,  (Iowa  1897)73  N.  W.  Rep.  498. 

A  failure  to  enclose  land  used  by  the  public 
as  a  road  or  to  bring  an  action  of  trespass- 
is  not  conclusive  evidence  of  an  intention 
to  dedicate.  Kelly  v.  Chicago,  48  III.  388;- 
Bloomington  i'.  Bloomington  Cemetery 
Assoc.,  126  III.  223. 

A  dedication  is  not  an  act  of  omission  to 
assert  a  right,  but  it  is  the  affirmative  act  of 
the  mind  of  the  donor.  The  mere  nonasser- 
tion  of  a  right  does  not  establish  a  dedication, 
unless  the  circumstances  establish  the  purpose 
or  intention  to  donate  the  use  to  the  public, 
Grube  v.  Nichols,  36  III.  92. 

Intention  Must  Be  a  Present  One.  — •  Declara- 
tions of  an  intention  at  some  future  time  to 
give  lands  to  the  public  or  to  allow  the  public 
the  use  of  certain  lands  are  not  sufficient. 
Brown  v.  Worcester,  13  Gray  (Mass.)  31 ;  Rum- 
mel  V.  New  York,  etc.,  R.  Co.,  (Buffalo  Super. 
Ct.)30  N.  Y.  St.  Rep.  235;  New  Albany  Wil- 
liams, 126  Ind.  I;  Boerner  v.  McKillip,  52 
Kan.  508;  Waggeman  v.  North  Peoria,  42  111. 
App.  132. 
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c.  When  Estopped  to  Deny.  — If  the  acts  of  the  owner  show  a  vahd 
dedication,  and  others  have  been  induced  on  the  strength  of  such  supposed 
dedication  to  expend  money,  or  have  acquired  valuable  rights  which  would 
be  injured  should  the  dedication  be  withdrawn,  the  owner  may  not  overcome 
the  legal  effects  of  such  acts  by  showing  that  he  did  not  intend  in  fact  to 
dedicate.' 


But  an  intention  to  dedicate  formed  after 
use  has  begun  by  the  public  is  sufficient. 
Havana  v.  Biggs,  58  111.  4S3. 

Subsequent  Declarations.  —  Subsequent  dec- 
larations, however,  of  the  owner  of  land,  as  to 
what  his  intention  was  in  throwing  open  his 
land  for  public  use  or  as  to  his  intention  in 
allowing  such  use,  are  not  admissible.  Leba- 
non V.  Warren  County,  g  Ohio  80;  Huber 
Gazley,  18  Ohio  18;  Gazley  v.  Hubtr,  3  Ohio 
St.  399;  Helm  V.  McClure,  107  Cal.  igg. 

As  to  Former  Roads.  —  To  establish  the 
dedication  of  a  landing  and  approach  to  a 
swing  bridge,  the  acts  and  declarations  of  the 
owner  tending  to  show  such  dedication  are 
admissible  although  made  in  regard  to  bridges 
constructed  at  previous  times  in  the  same 
place.    Lawe  v.  Kaukauna,  70  Wis.  306. 

1.  Owner  Estopped  to  Deny  —  England. — 
Grand  Surrey  Canal  Co.  -'.  Hall,  I  M.  &  G. 
392,  39  E.  C.  L.  497. 

United  States.  —  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498. 

Illinois,  —  Chicago  v.  Johnson,  98  111.  618; 
Littler  v.  Lincoln,  106  111.  353;  Chicago  v. 
Stinson,  124  111.  512;  Chicago  v.  Hill,  124  111. 
648;  Waggeman  v.  North  Peoria,  155  111.  545; 
Ottawa  V.  Yentzer,  160  111.  510. 

Indiana.  —  Carr  v.  Kolb,  99  Ind.  53;  In- 
dianapolis V.  Kingsbury,  loi  Ind.  200,  51  .^m. 
Rep.  749. 

Iowa.  —  Marratt  v.  Deihl,  37  Iowa  250. 

Louisiana.  —  Sheen  'v.  Stothart,  29  La.  Ann. 
630;  Leonard  v.  Baton  Rouge,  39  La.  Ann.  275. 

Maryland.  —  McCormick  v.  Baltimore,  45 
Md.  512;  Hiss  27.  Baltimore,  etc..  Pass.  R.  Co., 
52  Md.  242,  36  Am.  Rep.  371. 

Minnesota.  —  Wilder  v.  St.  Paul,  12  Minn. 


192. 

Missouri. 
149. 


Perkins  v.  Fielding,  119  Mo. 


Oregon.  —  Lewis  v.  Portland,  25  Oregon  133, 
42  Am.  St.  Rep.  772. 

Rhode  Island.  —  Simmons  v.  Mumford,  2  R. 
I.  172. 

Utah.  —  Whittaker  v.  Ferguson,  (Utah  1898) 
51  Pac.  Rep.  980. 

Washington.  —  Ball  v.  Tacoma,  9  Wash.  592. 
IVisconsi n .  —  Williams  t.  Smith,  22  Wis.  594. 

After  Allowing  the  Municipal  Authorities  to 
Expend  Money  in  improving  a  street  or  erect- 
in;,'  buildings  on  a  public  square,  the  owner  is 
estopped  from  denying  a  dedication.  Penn- 
sylvania R.  Co.  V.  Greensburg,  etc.,  St.  R. 
Co.,  176  Pa.  St.  559;  Forney  v.  Calhoun 
Cfiunty,  86  Ala.  463;  Wolfskill  v.  Los  Angeles 
Co.,  86  Cal.  405. 

The  Terms  of  the  Dedication,  and  not  the  in- 
tetit  of  the  (l(-(iii:.-Uor.  determine  the  legal  effect 
of  the  dedication.  Elizabethtown,  etc.,  R.  Co. 
V.  Combs,  10  Bush  (Ky.)  387. 

A  Vendor  Is  Estopped  from  Denying  a  Dedication 
Made  by  His  Grantee  by  (ilatting  ,ind  sale  of 
lois,  when  the  lots  were  sold  according  to  the 
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plat  at  the  suit  of  such  vendor  to  subject  them 
to  the  payment  of  the  purchase  money. 
Neither  can  purchasers  at  such  sale  deny  the 
validity  of  the  dedication,  and  they  take  no 
title  to  the  land  dedicated.  Field  z\  Carr,  59 
III.  198. 

A  Purchaser  of  Land  Who  Has  Knowledge  of  a 
Dedication  takes  subject  thereto,  even  though 
there  is  no  reservation  in  the  deed.  Hayes 
Houke,  45  Kan.  466. 

Owners  of  lots  along  a  vacant  strip  cannot 
insist  that  such  strip  is  a  public  way  by  estop- 
pel in  pais,  unless  the  owner  of  such  strip  has 
led  them  to  believe  that  it  was  a  public  way, 
with  the  intent  that  they  should  expend  money 
and  build  up  to  the  street  line,  and  they  have 
acted  upon  that  belief  and  would  be  injured 
were  it  closed  as  a  public  way.  The  rights  of 
the  public  are  worked  out  only  through  ihe 
rights  of  the  private  owners.  Simmons  v. 
Mumford,  2  R.  I.  172. 

Allowing  the  Town  to  Lay  Out  Highways  and 
Connect  Them  with  the  Way  in  Question,  and  to 
light  a  portion  of  it,  and  allowing  a  sidewalk 
to  be  constructed  by  a  private  individual  along 
part  of  it  in  front  of  a  building  fronting 
thereon,  do  not  estop  the  owner  from  denying 
a  dedication.  Williams  v.  New  York,  etc.,  R. 
Co.,  39  Conn.  509. 

Other  Illustrations.  —  An  allegation  in  a  peti- 
tion for  a  deed  that  the  land  is  bounded  by  a 
certain  street  does  not  estop  the  applicant  from 
denying  the  existence  of  such  street.  Cerf 
Pfleging,  94  Cal.  131. 

But  if  one  in  possession  applies  for  deeds  to 
lands  on  each  side  of  an  alley  designated  on  a 
town  plat,  where  by  statute  the  filing  of  such 
plat  operated  as  a  dedication  of  the  streets  and 
alleys  designated  thereon,  he  cannot,  six  years 
later,  claim  such  land  as  his  private  property, 
although  he  has  been  in  possession  in  the 
meantime  and  has  erected  buildings  thereon. 
Territory      Deegan,  3  Mont.  82. 

A  joined  in  a  petition  to  have  B  street  im- 
proved. These  improvements  would  extend 
over  part  of  A's  land.  It  was  held  that  this 
was  a  dedication,  and  after  the  improvement 
and  use  of  the  street  for  three  years  A  was 
estopped  from  demanding  damages  for  land 
taken  for  B  street.  Ball  Tacoma,  9  Wash. 
592. 

A  dedication  will  be  implied  against  owners 
who  have  allowed  the  public  to  use  a  street 
for  twenty  years  and  to  erect  a  bridge  thereon 
at  great  expense,  although  originally  in  the 
deeds  of  partition  under  which  they  hold  the 
streets  are  referred  to  merely  for  purposes  of 
description  and  an  intention  to  dedicate  is  ex- 
pressly disclaimed.  If  the  owner  wishes  to 
deny  a  dedication  he  should  take  legal  meas- 
ures to  enjoin  improvements  by  the  public. 
Mere  notice  that  he  will  not  contribute  towards 
payment  for  the  same  is  not  sufficient. 
Caperton  v.  Humpick,  95  Ky.  105. 
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d.  Evidence  to  Rebut  —  Barring  way.  —  Where  the  dedication  is  not  an 
express  one,  but  is  presumed  from  the  course  of  conduct  of  the  owner  or  from 
his  acquiescence  in  the  user  by  the  pubHc,  a  single  act  or  declaration  in  denial 
of  any  rights  in  the  public  may  be  of  more  weight  in  ascertaining  his  inten- 
tion than  a  mere  acquiescence  in  a  condition  of  affairs  extending  over  several 
years.*  A  very  common  method  of  showing  an  intent  not  to  dedicate  is  to 
erect  a  bar  or  gate  across  a  way,  either  keeping  such  bar  or  gate  regularly 
there,  or  erecting  it  at  stated  or  irregular  intervals,  with  the  clear  intent  of 
asserting  control  and  ownership  and  consequent  nondedication.* 

Payment  of  Taxes.  —  Continuing  to  pay  taxes  upon  a  piece  of  land  claimed  to 
have  been  dedicated  to  the  public  is  evidence  that  there  was  no  intention  on 
the  part  of  the  owner  to  dedicate,  and  is  entitled  to  more  or  less  weight 
according  to  the  value  of  the  land  and  all  the  surrounding  circumstances.* 

Conveying  as  Private  Property.  —  A  Conveyance  of  land  by  the  owner  as  private 
property,  without  reservation,  shows  an  intent  not  to  dedicate,  and  in  case  an 
offer  to  dedicate  has  been  made  but  not  accepted,  it  amounts  to  a  withdrawal 
of  the  offer.'* 


1.  Evidence  to  Eebut  Intent  to  Dedicate.  — 

Poole      Iluskinson,  il  M.  &  W.  827. 

2.  Erecting  Bars  and  Gates  —  England.  —  Rob- 
erts ^'.  Karr,  I  Campb.  262,  note  b\  British 
Museum  v.  Finnis,  5  C.  &  P.  460,  24  E.  C.  L. 
406;  Paul  V.  James,  i  Q.  B.  832,  41  E.  C.  L. 
798. 

United  States.  —  Coburn  v.  San  Mateo 
County,  75  Fed.  Rep.  520. 

Arkansas. — Jones  v.  Phillips,  59  Ark.  35. 

California.  —  Quinn  v.  Anderson,  70  Cal. 
454;  Smithers  v.  Fitch,  82  Cal.  153;  Hargro  v. 
Hodgdon,  89  Cal.  623;  People  v.  Eel  River, 
etc.,  R.  Co.,  g8  Cal.  665;  Schwerdtle  v.  Placer 
County,  108  Cal.  589;  Hibberd  v.  Mellville, 
(Cal.  1893)  33  Pac.  Rep.  201. 

Illinois.  —  Proctor  -v.  Levvistown,  25  111.  153; 
Herhold  v.  Chicago,  108  111.  467. 

Iowa. — State  ■z/.  Green,  41  Iowa  693;  Bald- 
win V.  Herbst,  54  Iowa  168;  Gray  v.  Haas,  98 
Iowa  502. 

Maine.  —  Cyr  v.  Madore,  73  Me.  53;  State 
V.  Strong,  25  Me.  297. 

Maryland.  —  Hall  v.  Baltimore,  56  Md.  187. 

■Massachusetts.  —  Com.  z/.  Newbury,  2  Pick. 
(Mass.)  57- 

Michigan. — Cook  z'.  Hillsdale,  7  Mich.  115. 

Missouri.  -Field  v.  Mark,  125  Mo.  502; 
Vossen  v.  Dautel,  ri6  Mo.  379. 

New  York.  — Carpenter  v.  Gwynn,  35  Barb. 
(N.  Y.)  395. 

Oregon.  —  Smith  v.  Gardner,  12  Oregon  221, 
53  Am.  Rep.  342;  Lewis  v.  Portland,  25  Ore- 
gon 133,  42  Am.  St.  Rep.  772. 

Rhode  Island. — ■  Goelet  "'.  Newport,  14  R.  I. 
295. 

Wisconsin.  — Jones  v.  Davis,  35  Wis.  376. 

The  erection  of  a  bar  across  a  way  rebuts 
the  presumption  of  a  dedication,  although  the 
bar  has  been  broken  down.  "And  although 
the  bar  do  not  impede  the  passing  of  persons 
on  foot,  no  public  right  to  a  footway  is 
acquired,  as  there  can  be  no  partial  abandon- 
ment to  the  public."  Bac.  Abr.,  High- 
ways (At. 

Maintaining  a  gate  across  a  way,  however, 
is  not  conclusive  evidence  of  an  intention  not 
to  dedicate,  as  the  way  may  have  been  granted 
to  the  public  with  a  reservation  of  the  right  to 
maintain  a  gate  across  the  same.    Davies  v. 
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Stephens,  7  C.  &  P.  570,  32  E.  C.  L.  634; 
R.  V.  Bliss,  I  Jur.  960;  People  v.  Eel  River, 
etc.,  R.  Co.,  98  Cal.  665;  Indianapolis  v. 
Kingsbury,  101  Ind.  200,  51  Am.  Rep.  749; 
Green  v.  Bethea,  30  Ga.  896. 

Placing  gates  across  a  road  with  the  permis- 
sion of  a  member  of  the  board  of  supervisors 
is  rather  an  acknowledgment  than  a  denial  of 
the  public  right.  Schwerdtle  z'.  Placer  County, 
108  Cal.  589. 

Signs  Indicating  That  a  Road  Is  a  Private  One 
show  an  intent  on  the  part  of  the  owner  not  to 
dedicate  to  the  public.  Daniels  v.  Almy,  18 
R.  I.  244;  Durgin  v.  Lowell,  3  Allen  (Mass.) 
398. 

Evidence  of  Continued  Claim  of  Title  and  the 

exercise  of  acts  of  ownership  may  conclusively 
rebut  any  presumption  of  dedication.  Robert- 
son V.  Wellsville,  i  Bond  (U.  S.)  81. 

3.  Rendering  for  Taxes  and  Payment  of  Taxes.  — 
Nelson  v.  Madison,  3  Biss.  (U.  S.)  244;  Ayers 
V.  Fellrath,  5  Tex.  Civ.  App.  557;  Case  v. 
Favier,  12  Minn.  89;  Vaughan  v.  Lewis,  89 
Va.  187;  Bauman  v.  Boeckeler,  119  Mo.  189; 
Lovvnsdale  v.  Portland,  I  Oregon  405. 

Where  a  dedication  is  shown  to  have  been 
completed,  however,  the  payment  of  taxes  is 
not  sufficient  to  rebut  the  intention  to  dedi- 
cate, and  the  rights  of  the  public  c&nnot  be 
affected  thereby.  Winona  v.  Huff,  11  Minn, 
lig;  Mankato  v.  Meagher,  17  Minn.  265;  Ells- 
worth V.  Grand  Rapids,  27  Mich.  250;  Campau 
V.  Detroit,  104  Mich.  560;  Tallmadge-  v.  East 
River  Bank,  26  N.  Y.  108;  Atty.-Gen.  z^.  Whit- 
ney, 137  Mass.  450:  Gowen  v.  Philadelphia 
Exch.  Co.,  5  W.  &  S.  (Pa.)  141,  40  Am.  Dec. 
489. 

4.  Conveying  as  Private  Property.  —  Case  v. 
Favier,  12  Minn.  89;  Rosenberger  v.  Miller,  61 
Mo.  App.  4.22;  Trine  v.  Pueblo,  21  Colo.  102; 
State  Historical  Assoc.  v.  Lincoln,  14  Neb. 
336;  Schmitt  V.  San  Francisco,  100  Cal.  302; 
Steele  v.  Sullivan,  70  Ala.  589. 

Executing  an  instrument  of  dedication  of  a 
street  through  part  of  property,  but  stopping 
at  the  strip  in  question,  rebuts  any  presump- 
tion of  an  intention  to  dedicate  such  strip 
when  it  appears  as  a  lot  on  a  recorded  plat. 
Kelly  V.  Chicago,  48  III.  388. 

Conveying  land  as  private  property  or  in 
Volume  IX. 


What  Constitutes  a  Dedication.  DEDICA  TION. 


Acceptance. 


3.  Acceptance  —  a.  NECESSITY  OF.  —  As  the  parties  to  a  dedication  are  the 
grantor  and  the  public,  there  must  not  only  be  an  intention  to  dedicate  on  the 
part  of  the  owner,  followed  by  acts  of  abandonment  to  the  public,  but,  to  make 
the  dedication  complete,  there  must  also  be  an  acceptance  by  the  public ;  for 
the  rule  that  a  gift  may  be  refused  applies  to  the  public  as  well  as  to  individ- 
uals. Where  the  dedication  is  beneficial  an  acceptance  may  be  presumed, 
but  as  a  dedication  often  imposes  burdens  as  well  as  confers  benefits  upon 
the  public,  some  acts  from  which  an  intention  to  accept  may  be  inferred  are 
usually  necessary.  The  acceptance  may  be  an  express  one  evidenced  by  some 
formal  act  of  the  public  authorities,  either  state  or  local,  or  it  may  be  one 
implied  from  the  acts  of  the  public  authorities  in  recognizing  the  dedication 
by  repairing,  improving,  lighting,  or  otherwise  assuming  control  of  the  lands 
dedicated,  or  it  may  be  implied  from  user  by  the  public  for  the  purposes  for 
which  dedicated.* 


bulk,  without  recognizing  streets,  alleys,  or 
squares  which  are  claimed  to  have  been  dedi- 
cated to  the  public,  shows  an  intention  not  to 
make  a  dedication.  Quinn  v.  State,  49  Ala. 
353;  Schmitt  V.  San  Francisco,  100  Cal.  302; 
Hall  V.  Baltimore,  56  Md.  187;  Phillips  v. 
Day,  82  Cal.  24;  Rosenberger  z/.  Miller,  61  Mo. 
App.  422;  Lockland  v.  Smiley,  26  Ohio  St.  94. 

But  if  There  Has  Been  a  Continuous  User  for 
Many  Years,  so  that  the  dedication  is  complete, 
a  subsequent  grant  to  private  parties  of  a  part 
or  all  of  the  land  dedicated  cannot  divest  the 
rights  of  the  public.  New  Orleans  v.  U.  S.,  10 
Pet.  (U.  S.)  662;  Doe  v.  Jones,  11  Ala.  63. 

A  Mere  OflFer  to  Convey  is  not  sufficient  to 
rebut  a  presumption  of  a  dedication.  Ei'ans 
V.  Blankenship,  (.Arizona  1895)  39  Pac.  Rep. 
812. 

The  Intent  to  Revoke  or  Recall  the  Offer  of 
Dedication  Must  Plainly  Appear.  —  Where  the 
dedication  of  a  street  lias  been  effected  by  the 
sale  of  lots  with  reference  to  a  plat,  a  subse- 
quent conveyance  of  another  part  of  the  land 
platted  to  another  person  or  a  sale  of  land  de- 
scribed by  metes  and  bounds  as  extending  to 
the  centre  of  the  street  does  not  amount  to  a 
withdrawal  of  the  offer  of  dedication.  Pitts 
V.  Baltimore,  73  Md.  326;  Griffiths  v.  Galindo, 
86  Cal.  193. 

A  subsequent  conveyance  of  a  park  dedi- 
cated to  the  public  is  not  evidence  of  an  intent 
to  recall  the  dedication,  as  the  legal  title  may 
be  conveyed  burdened  with  the  public  use. 
Plumb  t/.  Grand  Rapids,  81  .Mich.  381. 

But  if,  after  making  a  will  devising  lands, 
the  owner  throws  the  same  open  to  the  pub- 
lic, and  they  are  used  by  the  public  for  many 
years,  the  will  is  not  sufficient  to  overcome  the 
presumption  of  dedication  arising  from  the 
acts  of  the  owner  and  the  user  by  the  public. 
Wicks  V.  Thompson,  (Supreme  Ct.)  13  N.  Y. 
Supp.  651,  (Ct.  App.)  41  N.  Y.  St.  Rep.  510. 

1.  Acceptance  Essential  —  Alabama.  —  Moore 
V.  Johnston,  87  Ala.  220;  Evans  v.  Savannah, 
etc.,  R.  Co.,  90  Ala.  54. 

California.  —  San  Francisco  v.  Calderwood, 
31  Cal.  585,  91  Am.  Dec.  542;  San  Francisco 
».  Canavan,  42  Cal.  541;  People  v.  Williams, 
64  Cal.  498;  Philips  v.  Day,  82  Cal.  24; 
Wolfskin  V.  Los  Angeles  County,  86  Cal.  405. 

Colorado.  —  Denver  v.  Clements,  3  Colo. 
472;  Denver  v.  Denver,  etc.,  R.  Co  ,  17  Colo. 
583;  John  Monat  Lumber  Co.  v.  Denver,  21 
Colo.  I;  Trine  v.  Pueblo,  21  Colo.  102. 
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Connecticut.  —  Curtiss  v.  Hoyt,  ig  Conn.  154, 
48  Am.  Dec.  149;  Riley  v.  Hammel,  38  Conn. 
574;  Derby  v.  Ailing,  40  Conn.  410. 

Georgia.  —  Parsons  v.  Atlanta  University, 

44  Ga.  529. 

Illinois.  —  Grube  v.  Nichols,  36  111.  92 ;  People 
V.  Highway  Com'rs,  52  111.  498;  First  Evangel- 
ical Church  V.  Walsh,  57  111.  363,  11  Am.  Rep. 
21 ;  Harding  v.  Hale  61  111.  192 ;  Illinois  Ins.  Co. 
V.  Littlefield,  67  111.  368;  Princeton  v.  Temple- 
ton,  71  111.  68;  Forbes  v.  Balenseifer,  74  111. 
183;  Littler  v.  Lincoln,  106  111.  353;  W'innetka 
V.  Prouty,  107  111.  218;  Davidson  v.  Reed,  iii 
111.  i6g,  53  Am.  Rep.  613;  Eckhart  v.  Irons, 
128  111.  577;  Chicago  v.  Drexel,  141  111.  89; 
Brushy  M  ound  V.  McClintock,  150  111.  129; 
Peyton  v.  Shaw,  15  111.  App.  192;  Schmitz  v. 
Germantown,  31  111.  App.  284;  Willey  v.  Peo- 
ple, 36  111.  App.  6og;  O'Connell  v.  Bowman, 

45  111.  App.  654;  Edwardsville  v.  Barnsbock, 
66  111.  App.  381;  Jordan  v.  Chenoa,  (111.  i8g7) 
47  N.  E.  Rep.  igi. 

hidiana.  —  Westfall  v.  Hunt,  8  Ind.  175; 
Summers  v.  State,  51  Ind.  201;  Steinaur  v. 
Tell  City,  146  Ind.  490. 

Iowa.  —  Mandcrschid  v.  Dubuque,  2g  Iowa 
73,  4  Am.  Rep.  ig6;  State  v.  Tucker,  36  Iowa 
485;  State  V.  Green,  41  Iowa  693;  Bradstreet 
V.  Dunham,  65  Iowa  248;  Bell  v.  Burlington, 
68  Iowa  296;  Waterloo  v.  Union  Mill  Co.,  72 
Iowa  437;  Cambridge  v.  Cook,  97  Iowa  599; 
Brown  V.  Taber,  (Iowa  1897)  72  N.  W.  Rep. 
416. 

Kentucky.  —  Gedge  7/.  Com.,  9  Bush  (Ky.)  61 ; 
Cochran  v.  Shepardsville,  (Ky.  1897)  43  S.  W. 
Rep.  250. 

Louisiana.  —  Carrollton  R.  Co.  v.  Munici- 
pality No.  Two,  19  La.  62;  New  Orleans,  etc., 
R.  Co.  V.  Carrollton,  3  La.  Ann.  282;  David  v. 
Municipality  No.  Two,  14  La.  Ann.  885. 

Maine.  —  Rowell  v.  Montville,  4  Me.  270; 
Bangor  House  v.  Brown,  33  Me.  314;  State  v. 
Bradbury,  40  Me.  154;  Slate  v.  Wilson,  42  Me. 
9;  Dorman  v.  Bates  Mfg.  Co.,  82  Me.  438. 

Maryland. — See  Valentine  v.  Hagerstown, 
(Md.  1897)  38  Atl.  Rep.  931;  State  v.  Kent 
County,  83  Md.  377,  citing  5  Am.  and  Eng. 
Encvc.  of  Law  (ist  ed.)  414. 

Massachusetts.  —  Hayden  v.  Stone,  112 
Mass.  ,346;  Hemphill  v.  Boston,  8  Cush. 
(Mass.)  196,  54  Am.  Dec.  749;  Com.  v. 
Charleston,  i  Pick.  (Mass.)  180,  11  Am.  Dec. 
161;  Slater  v.  Gunn,  (Mass.  1898)  49  N.  E. 
Rep.  1017. 
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What  Constitutes  a  Dedication. 


DEDICA  TION. 


Acceptance. 


Under  the  Provisions  of  Some  of  the  Statutes  no  acceptance  on  the  part  of  the  public 
is  necessary  in  order  to  complete  the  dedication,  but  the  fee  vests  in  the 
municipality  immediately  upon  the  owner's  fulfilling  the  requirements  of  the 
statute.* 


Miihif^aii.  —  People  V.  Beaubien,  2  Dougl. 
(Mich.)  256;  People  V.  Jones,  6  Mich.  176; 
Tillman  </.  People,  12  Mich.  401;  Lee  v.  Lake, 
14  Mich.  12,  90  Am.  Dec.  220;  Baker  v. 
Johnston,  21  Mich.  319;  Detroit  v.  Detroit, 
etc.,  R.  Co.,  23  Mich.  173;  Ellsworth  v.  Grand 
Rapids,  27  Mich.  250;  Wayne  County  v. 
Miller,  31  Mich.  447;  White  v.  Smith,  37  Mich. 
291;  Busklrk  -<•.  Strickland,  47  Mich.  389;  Irv- 
ing V.  Ford,  65  I\Iich.  241;  Diamond  Match 
Co.      Ontonagon,  72  Mich.  249. 

Minnesota.  —  Kennedy  Le  Van,  23  Minn. 
513. 

Missouri.  —  Downend  v.  Kansas  City,  71 
Mo.  App.  529;  Barker  v.  Squeer,  (Mo.  1898)  44 
S.  W.  Rep.  792. 

Nebraska.  —  Graham  7>.  Hartnett,  10  Neb. 
518;  Warren  v.  Brown,  31  Neb.  8. 

Ne-M  Hampshire.  —  State  z/.  Atherton,  16  N. 
H.  203. 

New  Jersey.  —  Holmes  v.  Jersey  City,  12  N. 
J.  Eq.  299;  Pope  V.  Union,  18  N.  J.  Eq.  282; 
Atty.-Gin.  v.  Morris,  etc.,  R.  Co.,  19  N.  J. 
Eq.  386;  Herbert  v.  Pennsylvania  R.  Co.,  43 
N.  J.  Eq.  21;  Dummer  v.  Den,  20  N.  J.  L. 
86,  40  Am.  Dec.  213;  Methodist  Episcopal 
Church  -'.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696;  Beasley  v.  Belvidere,  (N.  J.  i8g6)  35 
All.  Rep.  797. 

New  York.  —  Oswego  v.  Oswego  Canal  Co., 
6  N.  y.  257;  Wohler  v.  Buffalo,  etc.,  R.  Co., 
46  N.  Y.  686;  Bridges  v.  Wyckoff,  67  N.  Y. 
130;  Rozell  V.  Andrews,  103  N.  Y.  150;  Matter 
of  Public  Works  Department,  48  Hun  (N.  Y.) 
488;  Badeau  v.  Mead,  14  Barb.  (N.  Y.)  339; 
Niagara  Falls  Suspension  Bridge  Co.  v.  Bach- 
man,  66  N.  Y.  261;  Willoughby  v.  Jenks,  20 
Wend.  (N.  Y.)  96;  People  v.  Kellogg,  67  Hun 
(N.  Y.)  546;  In  re  Opening  of  Beek  Street,  44 
N.  Y.  Supp.  1087. 

Pennsylvania. — In  re  Pittsburgh  Alley,  104 
Pa.  St.  622;  Pennsylvania  R.  Co.  v.  Greens- 
burg,  etc.,  St.  R.  Co.,  176  Pa.  St.  559. 

Rhode  Island.  —  Remington  v.  Millerd,  I  R. 
\.  93;  Simmons  v.  Mumford,  2  R.  L  173. 

South  Carolina.  —  State  v.  Carver,  5  Strobh. 
L.  (S.  Car.)  217. 

Texas.  —  Gilder  v.  Brenham,  67  Tex.  345; 
Galveston  v.  Williams,  6g  Te.x.  454. 

Vermont.  —  Hyde  v.  Jamaica,  27  Vt.  443. 

Virginia.  —  Guines  v.  Merryman,  (Va.  l8g8) 
29  S.  E.  Rep.  738- 

West  Virginia.  —  Pierpoint  v.  Harrisville,  9 
W.  Va.  215. 

An  agreement  to  open  a  public  way  provided 
an  existing  way  is  closed  shows  unmistakably 
an  intent  to  dedicate  such  way  to  the  public. 
There  must,  however,  be  an  assertion  of  right 
to  the  way  opened,  by  the  public,  before  the 
dedication  is  complete.  Atty.-Gen.  v.  Biphos- 
phated  Guano  Co.,  11  Ch.  Div.  327. 

To  constitute  a  dedication  there  must  not 
only  be  a  setting  apart  and  a  surrender  to  the 
public  use  of  the  land  by  the  proprietors,  but 
there  must  also  be  an  acceptance  and  a  formal 
opening  thereof  by  the  proper  authorities,  or 
a  user  which  is  equivalent  to  such  acceptance 
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and  opening.  Mahler  v.  Brumder,  92  Wis. 
477- 

"  To  preclude  the  owner  of  land  from  re- 
voking the  dedication  of  a  street,  however 
decisively  his  intention  to  dedicate  be  mani- 
fested, there  must  be  an  acceptance,  either  by 
formal  act  of  the  public  authorities  or  by  com- 
mon use,  showing  a  clear  intent  to  accept  and 
enjoy  the  easement  for  the  specific  purpose  of 
the  proposed  dedication."  Mathias  v.  Parham, 
I  Tenn.  Ch.  533.  Citing  Holdane  v.  Cold  Spring, 
21  N.  Y.  474,  and  Cincinnati  v.  White,  6  Pet. 
(U.  S.)  439. 

1.  Statutes  —  Acceptance  Unnecessary. —  Where 
the  statute  provides  that  upon  the  filing  of  a 
properly  acknowledged  plat  the  fee  vests  at 
once  in  the  municipality,  no  acceptance  is 
necessary.  The  rights  and  liabilities  of  the 
public  attach  at  once. 

Colorado.  —  Denver  v.  Clements,  3  Colo.  472. 

Illinois. — Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479. 

Kansas.  —  Osage  City  v.  Larkin,  40  Kan. 
206,  10  Am.  St.  Rep.  186. 

Kentucky.  —  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  232.' 

Minnesota.  —  Baker  v.  St.  Paul,  8  Minn.  491. 

Missouri.  —  Ragan  v.  McCoy,  2g  Mo.  356; 
Reid  V.  Board  of  Education,  73  Mo.  2g5; 
Buschmann  v.  St.  Louis,  121  Mo.  523;  Brown 
V.  Carthage,  128  Mo.  10. 

Nebraska.  —  Weeping  Water  v.  Reed,  21 
Neb.  261. 

Ohio.  —  Brown  v.  Manning,  6  Ohio  298,  27 
Am.  Dec.  255;  Fulton  v.  Mehrenfeld,  8  Ohio 
St.  440;  Wisby  V.  Bonte,  ig  Ohio  St.  238. 

Oregon.  —  Carter  v.  Portland,  4  Oregon  339. 

Contra.  —  Littler  v.  Lincoln,  106  111.  353  r 
Hamilton  v.  Chicago,  etc.,  R.  Co.,  124  111.  235. 
And  see  Edvvardsville  Barnsbock,  66  111. 
App.  381. 

In  case  of  statutory  dedication  of  an  alley 
no  acceptance  is  necessary,  nor  any  formal 
opening,  to  make  it  a  public  way  and  render 
the  city  liable  for  negligence  in  keeping  it  in 
safe  condition.  Osage  City  f.  Larkin,  40  Kan. 
206,  10  Am.  St.  Rep.  186. 

A  street  dedicated  by  a  plat  duly  executed, 
acknowledged,  and  recorded  does  not  become 
a  highway,  nevertheless,  until  opened  and 
used.    State  t-.  Paine  Lumber  Co.,  S4  Wis.  205. 

There  must  be  an  acceptance  where  the  plat 
is  defectively  certified  and  acknowledged  al- 
though it  is  recorded.  Baker  v.  St.  Paul,  8 
Minn.  491. 

Where  the  plat  is  not  acknowledged  there  is 
no  statutory  dedication,  and  an  acceptance  by 
the  cily  is  necessary,  but  this  acceptance  may 
be  shown  by  acts  of  possession  and  user. 
Doren  v.  Horton,  i  Disney  (Ohio)  401. 

The  Ontario  Registry  Act  declares  that  the 
plan  is  not  binding  until  after  a  sale  according 
to  it,  and  allows  the  owner  to  change  it,  pro- 
vided no  part  of  any  street  shall  be  altered  or 
closed  on  which  any  lot  sold  abuts,  or  which 
connects  such  lot  with  the  nearest  highway. 
Carey  v.  Toronto,  11  Ont.  App.  416. 
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b.  Bv  Implication  —  When  Dedication  Beneficial. —  When  the 
dedication  is  beneficial  to  the  pubhc  an  acceptance  will  usually  be  implied 
from  slight  circumstances  or  from  user  by  the  public  for  the  purposes  for 
which  dedicated.^  No  formal  action  of  any  particular  body  or  individuals  is 
necessary,  but  the  acceptance  may  be  implied  from  any  acts  of  the  public 
generally  showing  an  intent  to  appropriate  and  use  the  property  dedicated.'-* 

1.  Acceptance  ImpUed  When  Dedication  Bene- 
fisial.  —  When  the  dedication  is  beneficial  an 
acceptance  will  be  implied.  But  as  in  many 
cases  a  burden  is  imposed  upon  the  public,  it 
must  appear  that  the  way  dedicated  is  neces- 
sary, or  at  least  of  great  convenience  to  the 
public.  Guthrie  v.  New  Haven,  31  Conn. 
308;  Wayne  County  v.  Miller,  31  Mich.  447; 
Child  V.  Chappell,  9  N.  Y.  255;  Abbott  v.  Cot- 
tage City,  143  Mass.  521,  58  Am.  Rep.  143; 
San  Francisco  z.  Canavan,42  Cal.  541;  Archer 
V.  Salinas  City,  93  Cal.  43;  Hall  v.  Meriden, 
48  Conn.  416;  City  Cemetery  Assoc.  v.  Menin- 
ger,  14  Kan.  312. 

If  a  highway  is  beneficial  and  necessary  an 
acceptance  may  be  presumed  from  slight  cir- 
cumstances; but  although  beneficial,  an  ac- 
ceptance will  not  be  presumed  if  it  imposes  a 
burden.  In  such  case  it  must  be  clearly 
proved  by  some  unequivocal  action  clearly 
showing  an  intention  to  accept.  Mann  v. 
Elgin,  24  111.  App.  419;  Willey  v.  People,  36 
111.  App.  612. 

In  the  case  of  a  dedication  of  a  park  by  plat- 
ting and  sale  of  lots,  it  is  not  necessary,  to 
show  acceptance,  that  the  park  be  ornamented 
by  the  village.  That  the  open  space  is  bene- 
ficial and  has  been  an  inducement  to  purchase 
lots,  is  sufficient.  Atty.-Gen.  v.  Abbott,  154 
Mass.  323. 

When  a  dedication  is  made  by  the  town 
itself,  an  acceptance  is  necessarily  implied. 
Atty.-Gen.  v.  Tarr,  148  Mass.  309. 

Neither  the  utility  of  the  road  nor  its  actual 
use  by  the  public  is  of  itself  sufficient;  but 
there  must  be  either  an  express  dedication  or 
circumstances  from  which  the  assent  of  the 
owner  can  be  presumed.  State  v.  New  Boston, 
II  N.  H.  407. 

The  necessity  for  a  road  is  unimportant  ex- 
cept as  it  may  explain  the  nature  of  the  use. 
Hougham  v.  Harvey,  40  Iowa  634. 

Where  the  necessity  for  an  alley  is  slight, 
slight  evidence  is  sufficient  to  show  an  accept- 
ance. Taraldson  v.  Lime  Springs,  92  Iowa 
187. 

2.  No    Formal   Acceptance    Necessary  —  A  !a- 

bama.  —  Moore  v.  Johnston,  87  ,'\la.  220. 

Colorado.  —  Salida  v.  McKinna,  16  Colo.  523. 

Connecticut.  —  Green  v.  Canaan,  29  Conn. 
157. 

Gcoygtix. — Parsons  v.  Atlanta  University, 
44  Ga.  529. 

Illinois.  —  Grube  v.  Nichols,  36  111.  92;  Fisk 
V.  Havana,  88  III.  208;  Wragg  v.  Penn  Tp.,  94 
111.  II,  34  Am.  Rep.  199;  Littler  v.  Lincoln, 
106  III.  369;  Mailman  v.  Chicago,  etc.,  R.  Co., 
41  III.  App.  236;  Hiner  v.  Jeanpert,  65  III. 
428;  Fairbury  Union  Agricultural  Board  v. 
Holly,  169  111.  9. 

Iowa.  — State  v.  Tucker,  36  Iowa  485;  Man- 
derschid  v.  Dubuque,  29  Iowa  73,  4  Am.  Rep. 
196. 

Kentucky.  —  Gedgc  v.  Com.,  9  Bush  (Ky.) 
64. 
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Louisiana.  —  Morgan  v.  Lombard,  26  La. 
Ann.  462. 

Maine.  —  Gibbs  v.  Larrabee,  37  Me.  506. 
Massachusetts.  —  Com.        Belding,  13  Met. 
(Mass.)  10;    Hobart  v.  Plymouth,  100  Mass. 
ISQ. 

Michigan.  —  People  v.  Jones,  6  Mich.  176; 
Detroit  v.  Detroit,  etc.,  R.  Co.,  23  Mich.  173. 

Minnesota.  —  Shartle  v.  Minneapolis,  17 
Minn.  308;  Brakken  v.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  41. 

Mississippi .  —  Tegarden  v.  McBean,  33 
Mi=s.  283:  Sanford  Meridian,  52  Miss.  383; 
Harrison  County  v.  Seal,  66  Miss.  129. 

Missouri.  —  Kemper  v.  Collins,  97  Mo.  644; 
Gamble  v.  St.  Louis,  12  Mo.  617;  Taylor  v. 
St.  Louis,  14  Mo.  20,  55  Am.  Dec.  89;  Rose  v. 
St.  Charles,  49  Mo.  509;  Meiners  v.  St.  Louis, 
130  Mo.  274;  Baker  v.  Vanderburg,  99  Mo. 
378;  Maus  V.  Springfield,  loi  Mo.  613,  20  Am. 
St.  Rep.  634;  Garnett  v.  Slater,  56  Mo.  App. 
207. _ 

Ne-w  Jersey.  —  Booraem  v.  North  Hudson 
County  R.  Co.,  39  N.  J.  Eq.  465,  40  N.  J.  Eq. 
557;  Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36 
N.  J.  L.  540;  New  York,  etc.,  R.  Co.  v.  South 
Amboy,  57  N.  J.  L.  252;  Jersey  City  v.  State, 
30  N.  }.  L.  521. 

New  York.  —  Child  v.  Chappell,  9  N.  Y.  255; 
Fonda  v.  Borst,  2  Keyes  (N.  Y.)  48;  Cox  v. 
James,  59  Barb.  (N.  Y.)  144;  Clements  v.  West 
Troy,  16  Barb.  (N.  Y.)  251;  Grinnell  v.  Kirk- 
land,  68  N.  Y.  629;  Oswego  v.  Oswego  Canal 
Co.,  6  N.  Y.  257;  Jordan  v.  Otis,  37  Barb.  (N. 
Y.)  50;  McVee  v.  Watertown,  92  Hun  (N.  Y.) 
306;  Clements  v.  West  Troy,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  199;  Porter  v.  Attica,  33  Hun 
(N.  Y.)  605;  Rummel  v.  New  York,  etc.,  R. 
Co.,  (Buffalo  Super.  Ct.)  9  N.  Y.  Supp.  404. 

A'orth  Carolina.  —  State  v.  Johnson,  11  Ired. 
L.  (33  N.  Car.)  647. 

Ohio.  —  Sleubenville  v.  King,  23  Ohio  St. 
610. 

Rhode  Island.  —  Remington  v.  Millerd,  I  R. 
I.  93. 

South  Carolina.  —  State  v.  Carver,  5  Strobh. 
L.  (S.  Car.)  217,  Aiken  v.  Lythgoe,  7  Rich.  L. 
(S.  Car.)  435. 

Vermont.  —  Blodgett  v.  Royalton,  17  Vt.  41. 
Virginia.  —  Talbott  v.  Richmond,  etc.,  R. 
Co.,  31  Gratt.  (Va.)  685;   Sampson  v.  Gooch- 
land County,  5  Gratt.  (Va.)  241. 

Wisconsin.  —  Barteau  v.  West,  23  Wis.  416; 
Mahler  v.  Brumdcr,  92  W'is.  477. 

"  It  is  not  necessary  that  there  should  be 
any  formal  act  of  acceptance  by  the  public 
authorities,  but  it  may  be  indicated  by  com- 
mon user,  under  circumstances  showing  a 
clear  intent  to  accept  and  enjoy  as  such  the 
easement  proposed  to  be  dedicated."  Holdane 
V.  Cold  Spring,  21  N.  Y.  474,  23  Barb.  (N.  Y.) 
123. 

Where  land  has  been  dedicated  for  a  levee 
or  public  landing  no  formal    acceptance  is 
necessary  on  the  part  of  the  public;  nor  is  it 
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c.  Hv  C^i'i'iciAi,  Acts.  —  Acceptance  maybe  by  the  state  or  the  proper 
numicipal  officers  on  behalf  of  the  public.  When  the  acceptance  is  a  formal 
one  and  made  a  matter  of  record,  no  question  can  well  arise  except  as  to  the 
authority  of  the  officers  making  the  acceptance;  but  when  the  acceptance  is 
not  a  formal  one,  but  is  implied  from  official  acts  or  records  in  some  way 
rccognizini;'  the  clcdication,  many  difficulties  are  encountered. 

What  Public  Bodies  May  Accept  —  The  Legislature.  —  The  state  legislature,  as  the 
supreme  representative  body  of  the  people  of  a  state,  may  make  a  valid  accept- 
ance on  the  part  of  the  public.  Such  acceptance  is  usually  evidenced  by  acts 
incorporating  cities  or  towns  in  which  certain  lines,  plats,  or  boundaries  are 
recognized.* 

Power  of  Local  Government  to  Accept.  — What  particular  local  body  has  authority 
to  accept  a  dedication,  depends  somewhat  upon  the  laws  of  each  particular 
state  and  the  character  of  its  municipal  subdivisions.  As  the  acceptance  must 
be  by  the  public,  whatever  body  has  the  authority  to  act  for  the  public  in  the 
matter  of  streets  and  roads  and  is  the  general  representative  of  the  people  in 
regard  to  such  matters  has  the  authority  to  accept  a  dedication.  In  general 
it  may  be  said  that  the  officers  who  have  the  general  care  of  highways  and 
who  have  authority  to  lay  out  and  open  roads  and  streets,  whether  they  be 
county,  parish,  city,  borough,  town,  or  township  officers,  have  also  authority 
to  accept  dedications.    Subordinate  officers,  however,  who  are  charged  simply 


necessary  that  the  land  be  used  or  improved. 
Coffin  V.  Portland,  27  Fed.  Rep.  412. 

Acceptance  can  be  shown  only  by  some  act 
of  the  municipality  or  its  authorized  agents, 
as  by  actual  repairing  or  assignment  for 
supervision.  No  formal  act  is  necessary,  but 
travel,  alone,  by  whomsoever  has  occasion  to 
use  the  way,  is  not  sufficient.  Willey  v.  Peo- 
ple, 36  111.  App.  618. 

Demand  for  possession  and  deed  by  the 
public  authorities  show  acceptance;  failure  to 
improve  is  not  proof  of  nonacceptance.  May- 
wood  Co.  V.  Maywood,  118  111.  65. 

The  acts  of  selectmen  may  be  sufficient  to 
show  an  acceptance  although  their  proceed- 
ings are  so  irregular  that  they  do  not  amount 
to  a  legal  laying  out  of  a  highway.  Hopkins 
V.  Crombie,  4  N.  H.  523. 

West  Virginia.  —  The  acceptance  must  be 
made  by  the  county  court  or  by  the  munici- 
pality and  must  appear  upon  the  records. 
Dickens  v.  Liverpool  Salt,  etc.,  Co.,  41  W.  Va. 
511- 

1.  Acceptance  by  Legislature.  —  An    act  of 

legislature  establishing  a  town  as  laid  off  into 
lots  and  streets,  or  recognizing  the  existence 
of  certain  streets  or  squares  dedicated  to  the 
public,  is  an  acceptance  of  such  streets  or 
squares. 

England.  —  Rex  v.  Lyon,  5  D.  &  R.  497,  16 
E.  C.  L.  243. 

United  States.  —  Pacific  Gas  Imp.  Co.  v. 
Ellert,  64  Fed.  Rep.  421. 

Alabama.  —  Demopolis  v.  Webb,  87  Ala.  659. 

Arkansas.  —  Little  Rock  v.  Wright,  58  Ark. 
142. 


V.  HoUaday,  93  Cal. 
6. 

V.  Blake,  9  La.  Ann. 


California.  —  People 
241,  27  Am.  St.  Rep.  18 

Louisiana.  —  Burthe 
244. 

New  Jersey. — Jersey  City  w .  Morris  Canal, 
etc.,  Co.,  12  N.  J.  Eq.  547;  Hoboken  Land, 
etc.,  Co.  V.  Hoboken,  36  N.  J.  L.  540. 

New  York.  —  Oswego  v.  Oswego  Canal  Co., 
6  N.  Y.  257;   Requa  v.  Rochester,  45  N.  Y. 


129,  6  Am.  Rep.  52  ;  Buffalo  v.  Delaware,  etc., 
R.  Co.,  (Supreme  Ct.)  39  N.  Y.  Supp.  4. 

Rhode  Island.  —  Simmons  v.  Cornell,  i  R.  I. 
519- 

Virginia.  —  Taylor  v.  Com.,  29  Gratt.  (Va.) 
780;  Depriest  v.  Jones,  (Va.  1895)  21  S.  E. 
Rep.  478. 

West  Virginia.  —  Taylor  v.  Philippi,  35  W. 
Va.  554. 

Where  a  city  has  grown  up  on  lands  platted 
and  the  plat  has  been  recognized  by  an  act  of 
the  legislature,  there  is  conclusive  proof  of 
acceptance  by  the  public  of  streets  delineated 
on  the  plat.  Hoboken  Land,  etc.,  Co.  v.  Ho- 
boken, 36  N.  J.  L.  540. 

An  act  giving  to  cities  of  a  certain  class 
jurisdiction  of  all  adjacent  lands  platted  and 
divided  into  lots  and  blocks,  and  providing 
that  said  tracts  shall  be  a  part  of  such  cities,  is 
an  acceptance  by  the  public  of  the  streets  on 
lands  so  platted.  Little  Rock  v.  Wright,  58 
Ark.  142. 

A  mere  recital  in  an  act  of  legislature  that 
certain  lands  are  laid  out  into  lots  and  blocks 
does  not  show  an  intention  to  accept  the 
streets  appearing  on  the  plat  mentioned. 
Diamond  Match  Co.  v.  Ontonagon,  72  Mich. 
249. 

An  act  of  legislature  providing  that  the 
owners  of  lots  in  a  certain  subdivision,  by  pro- 
ceedings in  court  can  have  the  streets  vacated 
and  the  subdivision  replatted  is  not  an  accept- 
ance of  the  streets  referred  to.  Hamilton  v. 
Chicago,  etc.,  R.  Co.,  124  111.  235. 

Where  the  charter  of  a  city  provides  that  all 
streets  and  alleys  which  have  been  in  use  for 
five  years  shall  become  streets  and  alleys  for 
all  purposes,  the  acceptance  of  the  charter 
without  further  action  by  the  municipal 
authorities  is,  ipso  facto,  an  acceptance  of  the 
streets  and  alleys  so  used,  and  makes  the 
usual  acceptance  by  the  municipal  authorities 
unnecessary.  Requa  v.  Rochester,  45  N.  Y. 
I2g,  6  Am.  Rep.  52;  Demopolis  v.  Webb,  87 
Ala.  659. 
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with  the  repair  of  public  highways,  have  no  such  authority,  and  their  acts  in 
repairing  a  way  are  not  sufficient  to  constitute  an  acceptance  and  bind  the 
public  unless  the  repairing  has  been  continued  for  such  a  length  of  time  that 
their  acts  maybe  considered  authorized  or  acquiesced  in  by  the  officers  having 
general  charge  of  highways.  Where  a  statute  requires  the  acceptance  to  be 
made  by  a  particular  body  or  in  a  particular  way,  the  provisions  of  the  statute 
must  be  substantially  complied  with.* 

Different  Acts  Showing  Acceptance. — -Any  acts  of  the  proper  municipal  authori- 
ties charged  with  the  care  of  highways  showing  that  dedicated  roads  or  streets 


1.  Acceptance  by  Municipal  Authorities  — 
County  Courts.  —  Where  the  county  courts 
have  the  power  to  open  and  lay  out  streets 
they  are  the  proper  authorities  to  accept  a 
dedication.  Scott  v.  State,  i  Sneed  (Tenn.) 
629;  Tegarden  v.  McBean,  33  Miss.  283;  Com. 
V.  Kelly,  8  Gratt.  (Va.)  632;  Gedge  v.  Com.,  g 
Bush  (Ky.)  61;  Talbott  v.  King,  32  W.  Va.  6; 
Dicken  v.  Liverpool  Salt,  etc.,  Co.,  41  W.  Va. 
511- 

In  Incorporated  Towns  the  Common  Council  or  the 

body  charged  with  the  opening  and  repairing 
of  streets  may  accept  by  ordinance  or  reso- 
lution, or  indirectly  by  recognizing  the  exist- 
ence of  a  street  or  ordering  its  improvements. 
Eureka  v.  Armstrong,  83  Cal.  623;  Gedge  v. 
Com.,  9  Bush  (Ky.)6i;  McKenna  v.  Boston, 
131  Mass.  143;  Plumb  v.  Grand  Rapids,  81 
Mich.  381;  Jersey  City  t'.  Morris  Canal,  etc., 
Co.,  12  N.  J.  Eq.  547;  Hague  v.  West  Ho- 
boken,  23  N.  J.  Eq.  354;  State  v.  Elizabeth,  35 
N.  J.  L.  359,  affirmed  37  N.  J.  L.  432;  Buffalo 
V.  Delaware,  etc.,  R.  Co.,  (Supreme  Ct.)  39  N. 
Y.  Supp.  4;  McVee  v.  Watertown,  92  Hun  (N. 
Y.)  306;  Du  Bois  Cemetery  Co.  t/.  Griffin,  165 
Pa.  St.  81;  State  v.  Forrest,  12  Wash.  483; 
Yates  V.  Judd,  18  Wis.  118. 

A  city  council  may  have  authority  to  accept 
a  dedication  although  it  has  no  authority  to 
lay  out  a  highway.  McKenna  v.  Boston,  131 
Mass.  143. 

That  the  duty  of  repairing  highways  is  im- 
posed upon  towns,  gives  them  no  power  to  ac- 
cept a  dedication  in  the  absence  of  express 
statutory  authority.  Green  v.  Canaan,  29 
Conn.  157. 

To  make  a  binding  acceptance  the  action 
must  be  that  of  the  corporation.  Repairing 
by  one  councilman  and  the  pathmaster  cannot 
bind  the  corporation.  Hubert  v.  Yarmouth 
Tp.,  18  Ont.  Rep.  458. 

An  Acceptance  by  a  Board  of  County  Supervisors 
by  formal  order  declaring  a  road  a  public 
highway  is  sufficient.  Kinnare  v.  Gregory,  55 
Miss.  612. 

That  a  town  council  declared  a  way  to  be 
an  open  highway,  and  ordered  it  to  be  re- 
paired at  the  expense  of  the  town,  is  not  an 
acceptance  of  an  offer  of  dedication,  under 
the  statute,  the  council  being  without  author- 
ity in  the  premises  unless  the  road  has  been 
legally  established  or  used  for  twenty  years. 
The  town  council  is  not  the  general  agent  of 
the  public,  but  must  show  some  authority  for 
its  acts.    Remington  v.  Millcrd,  i  R.  I.  93. 

The  power  of  opening,  widening,  and  ex- 
tending streets,  delegated  to  a  city,  gives  it  the 
power  to  accept  dedication  and  to  revoke  ordi- 
nances establishing  new  streets,  provided  that 
no  vested  right  acquired  under  the  dedication 


is  affected  by  the  change.  Municipality  No. 
Three  v.  Levee  Co.,  7  La.  Ann.  270. 

Commissioners  of  Highways  have  not  power  to 
ascertain,  describe,  and  enter  of  record  a  road 
dedicated  to  public  use.  North  Hempstead  v. 
Judges,  17  Wend.  (N.  Y.)  o. 

The  Acts  of  Inferior  Officers  in  repairing  can- 
not give  any  rights  to  or  impose  any  liabilities 
upon  the  municipality.  Jordan  -v.  Otis,  37 
Barb.  (N.  Y.)  50;  Schmitt  v.  San  Francisco, 
100  Cal.  302. 

Express  Acceptance  —  How  Proved  —  Minutes. 
—  An  e.xpress  acceptance  by  the  order  of  the 
public  authorities  can  only  be  proved  by  their 
minutes,  and  not  by  the  recollection  of  any 
one  as  to  what  transpired  in  council.  Par- 
sons V.  Atlanta  University,  44  Ga.  529. 

In  an  Unincorporated  Village,  where  there  is 
no  body  with  authority  to  accept  parks  or  pub- 
lic squares,  an  acceptance  may  be  shown  by 
the  fact  that  improvements  have  been  made 
by  the  public.    Baker  v.  Johnston,  21  Mich. 

The  Selectmen  of  a  Town  have  authority  to 
accept  the  dedication  of  a  highway,  on  behalf 
of  the  public;  and  where  the  record  of  their 
proceedings  may  not  show  that  a  highway 
was  legally  laid  out,  it  may  nevertheless  show 
an  acceptance  of  a  dedication  of  the  way  made 
by  the  owner  of  the  land  across  which  it 
passes.    Hopkins  v.  Crombie,  4  N.  H.  520. 

Acts  of  several  selectmen  in  different  years 
directing  repairs  upon  a  street  are  not  evi- 
dence of  an  acceptance.  State  v.  Atherton,  16 
N.  H.  203. 

The  consent  merely  of  the  selectmen  that  a 
person  shall  travel  on  a  road  is  no  act  recog- 
nizing it  as  a  highway  and  making  the  town 
liable  for  its  repair.  Blodget  v.  Royalton,  14 
Vt.  28S. 

The  Fact  that  a  Koad  Was  Worked  by  Surveyors 
Appointed  by  the  County  Court  proves  an  accept- 
ance, although  no  order  was  ever  made  by  the 
county  court  establishing  or  accepting  such 
road.  Elliott  v.  Treadway,  10  B.  Mon.  (Ky.)  22. 

That  a  road  has  been  worked  on  one  or  two 
occasions  under  the  direction  of  the  road  over- 
seer, does  not,  taken  alone,  show  an  acceptance 
by  the  public.  Vossen  v.  Dautel,  116  Mo.  379; 
State  V.  Tucker,  36  Iowa  485. 

Repairs  made  by  a  surveyor  of  highways  do 
not  amount  to  an  acceptance  which  is  binding 
upon  the  town.  State  v.  Bradbury,  40  Me. 
154- 

That  a  road  has  been  repaired  by  the  town- 
ship surveyor,  does  not  tend  to  establish  a  dedi- 
cation if  it  is  shown  that  the  work  was  done 
under  an  agreement  by  which  the  surveyor  was 
to  receive  compensation  for  the  repairs.  Fer- 
rand  v.  Milligan,  7  Q.  B.  730,  53  E.  C.  L.  730. 
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arc  considered  as  public  highways  are  evidence  of  their  acceptance  and  exist- 
ence as  public  highways.  Where  roads  have  been  included  in  road  districts 
and  improved  or  repaired  by  statute  labor  or  public  money  expended  thereon, 
there  is  evidence  of  acceptance  by  the  public.  Actual  repairing  or  improving 
is  not  necessary,  however.  Any  acts  of  public  officers  having  proper  authority, 
recognizing  dedicated  lands  as  belonging  to  the  public  or  asserting  control  and 
direction  over  such  lands,  tend  to  show  an  acceptance  by  and  on  behalf  of  the 
public* 


1.  Acts  Showing  Acceptance  —  California.  — 

Griffiths  -'.  Galiiulo,  86  Cal.  193. 

Colorado.  —  Salida  v.  McKinna,  16  Colo.  523 
Illinois.  —  Fanbury  Union  Agricultural  Boar 

V.  Holly,  169  111.  9. 

Indiana.  —  Fowler  v.  Linquist,  138  Ind.  566 
Kansas.  —  Abilene  v.  Wright,  4  Kan.  App 

708. 

Kentucky.  —  Scheafer  v.  Selvage,  (Ky.  i8g 
41  S.  W.  Rep.  569. 

Massachusetts.  —  Com.  v.  Holliston,  107 
Mass.  232;  Wright  v.  Tukey,  3  Cush.  (Mass.) 
290. 

Michigan.  —  Adams  v.  Iron  Cliffs  Co.,  78 
Mich.  271,  18  Am.  St.  Rep.  441;  Ruddiman  v 
Taylor,  95  Mich.  547. 

Missouri.  —  Perkins  v.  Fielding,  119  Mo. 
149:  Golden  v.  Clinton,  54  Mo.  App.  100. 

Ne7u  York.  —  Vandemark  v.  Porter,  40  Hun 
(N.  Y.)  397;  Smith  v.  Buffalo,  90  Hun  (,N.  Y.) 
118;  Eckerson  v.  Haverstraw,  6  N.  Y.  App. 
Div.  102. 

Ohio.  —  Duffy  V.  Norwood,  3  Ohio  N.  P.  325. 

Pennsylvania.  —  Du  Bois  Cemetery  Co.  v. 
Griffin,  165  Pa.  St.  81;  Pennsylvania  R.  Co.  v. 
Greensburg,  etc.,  St.  R.  Co.,  176  Pa.  St.  559; 
Supervisors  v.  Railroad  Co.,  3  Del.  Co.  Rep. 
(Pa.)  151. 

Rhode  Island.  —  Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  493;  Union  Co.  v.  Peckham, 
16  R.  I.  64. 

Vermont.  —  Folsom  v.  Underhill,  36  Vt.  580. 

Canada. — Guy  v.  Montreal,  3  Leg.  N.  402, 
25  L.  C.  J.  132. 

Neither  Travel  nor  Repairing  Shows  Any  Ac- 
ceptance in  Form. — "  They  only  show  a  use 
which,  whr^n  connected  with  the  act  of  dedi- 
cation, indicates  a  necessity  for  the  highway 
which  may  be  sufficient,  if  continued  for  a 
sufficient  length  of  time,  to  raise  a  presump- 
tion that  the  public  have  accepted  or  adopted 
it  as  a  highway."  Green  v.  Canaan,  29  Conn. 
157- 

The  Town  May  Accept  "  by  an  Express  Vote  of 

acceptance,  or  by  a  vote  raising  money  to  re- 
pair, or  any  other  act  recognizing  an  obliga- 
tion to  repair."  State  v.  Atherton,  16  N.  H. 
203. 

Acceptance  of  streets  should  be  shown  by 
some  act  of  the  public  authorities,  either  form- 
ally confirming  the  dedication  and  ordering 
their  opening,  or  exercising  authority  over 
them  in  some  of  the  ordinary  ways  of  improve- 
ment or  regulation.  People  v.  Jones,  6  Mich. 
183;  Tillman  v.  I^eople,  12  Mich.  401. 

An  acceptance  is  shown  by  a  resolution  of 
council  accepting  a  new  street  in  place  of  one 
to  be  vacated,  provided  the  old  street  be  kept 
and  used  as  a  public  park.  Plumb  v.  Grand 
Rapids,  81  Mich.  3S1. 

Authorizing  the  Construction  of  a  Street  Rail- 
way Along  a  Street  is  evidence  of  acceptance. 
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Golden  v.  Clinton,  54  Mo.  App.  100;  Kansas 
City  Milling  Co.  v.  Riley,  133  Mo.  574. 

Fixing  the  Grade  by  Ordinance  and  condemn- 
ing and  opening  a  continuation  of  the  street, 
although  there  is  no  evidence  of  any  work 
having  been  done  thereon,  establish  accept- 
ance beyond  question.  Meiners  v.  St.  Louis, 
130  Mo.  274. 

Repairs  Made  by  the  Municipality  Subsequent 
to  the  Time  in  Question  do  not  show  that  there 
had  been  an  acceptance,  but  evidence  thereof 
is  admissible  on  the  question  of  acceptance  to 
show  the  public  nature  of  the  street.  Man- 
derschid  v.  Dubuque,  29  Iowa  73,  4  Am.  Rep. 
196. 

Ordering  Repairs  and  Improvements.  —  Where 

property  owners  are  required  by  the  municipal 
authorities  to  open  or  repair  a  street  or  to  con- 
struct a  sidewalk  along  the  same  or  to  make 
any  improvements  thereon,  an  acceptance  is 
shown  the  same  as  if  such  acts  had  been  done 
by  the  municipal  officers  themselves.  Hill  v. 
Sedalia,  64  Mo.  App.  494;  Hague  v.  West 
Hoboken,  23  N.  J.  Eq.  354;  Byerly  v.  Ana- 
mosa,  79  Iowa  204;  Ford  v.  North  Des  Moines, 
80  Iowa  626. 

Ordering  a  "  plaza  "  cleared  up  shows  an 
acceptance  of  a  square  dedicated  by  the  owner 
by  selling  lots  with  reference  to  a  plat.  Evans 
V.  Blankenship,  (Arizona  1895)  39  Pac.  Rep. 
812. 

Illegal  Expenditures  Cannot  Effect  an  Accept- 
ance. —  Illegally  expending  money  on  a  road 
not  included  among  the  roads  authorized  by 
statute  to  be  repaired  does  not  make  such  road 
a  public  highvay.  St.  Vincent  v.  Greenfield, 
15  Ont.  App.  567;  State  v.  McCabe,  74  Wis. 
481. 

Constructing  Sewers  and  Water  Mains  in 
Streets.  —  An  ordinance  for  the  laying  of  a 
sewer  or  water  main  in  a  dedicated  street  and 
the  entrance  upon  the  street  for  such  purpose 
amount  clearly  to  an  acceptance  of  the  dedica- 
tion. Philadelphia  v.  Thomas,  152  Pa.  St. 
494;  Great  Northern  R.  Co.  v.  St.  Paul,  61 
Minn.  l;  People  v.  Loehfelm,  102  N.  Y.  I; 
Smith  V.  Buffalo,  90  Hun  (N.  Y.)  118. 

Cleaning  Streets.  ^ — Clearing  out  filth  in  an 
alley,  by  the  selectmen  of  a  town,  as  a  sani- 
tary measure  solely,  is  no  evidence  of  a  dedi- 
cation by  the  owner  or  acceptance  by  the 
public  as  a  highway.  Dodge  v.  Stacy,  39  ^'t. 
558;  De  Grilleau  v.  Frawley,  48  La.  Ann.  184. 

Prosecution  for  Obstructing.  —  Indicting  or 
ordering  suit  to  be  brought  for  obstructing  a 
street  does  not  amount  to  an  acceptance. 
State  V.  Carver,  5  Strobh.  L.  (S.  Car.)  217; 
People  V.  Beaubien,  2  Dougl.  (Mich.)  256; 
People  V.  Reed,  81  Cal.  70,  15  Am.  St.  Rep. 
22;  Manderschid  v.  Dubuque,  29  Iowa  73,  4 
Am.  Rep.  196. 

Prosecuting  a  suit  to  recover  lands  claimed 
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Recognizing  or  Repairing  Adjacent  Parts  of  Eoad.  —  Where  a  highway  is  continuous 
the  fact  that  repairs  have  been  made  on  either  side  of  the  road  or  bridge  the 


'to  have  been  dedicated  does  not  amount  to  an 
■acceptance.    State   Historical  Assoc.  v.  Lin- 
coln, 14  Neb.  336. 
The  Fact  of  the  Town  Limits  Being  Extended  so 

as  to  embrace  the  ground  dedicated  is  not  an 
implied  acceptance.  Cochran  v.  Shepards- 
ville,  (Ky.  1897)  43  S.  \V.  Rep.  250. 

Marking  Oat  and  Platting.  —  Marking  out  a 
highway  or  erecting  signposts  along  it,  or 
placing  it  upon  a  city  map,  by  the  public 
authorities,  when  the  road  has  been  used  by 
the  public,  is  evidence  of  an  acceptance.  But 
the  mere  placing  of  a  street  upon  a  city  map 
is  not  conclusive  proof  of  acceptance.  Gedge 
V.  Com.,  9  Bash  (Ky.)  64;  Hobbs  v.  Lowell,  19 
Pick.  (Mass.)  405,  31  Am.  Dec.  145;  Whitfield 
v.  Meridian,  66  Miss.  570,  14  Am.  St.  Rep.  596; 
Whelan  v.  Boyd,  93  Cal.  500;  People  v.  Holla- 
dav,  93  Cal.  241,  27  Am.  St.  Rep.  186;  Matter 
of  Public  Works,  53  Hun  (N.  Y.)  556;  Smith  v. 
Buffalo,  90  Hun  (N.  Y.)  118;  Lownsdale  v. 
Portland,  i  Oregon  405;  Gilder  v.  Brenham, 
67  Tex.  345. 

The  approval  of  a  plat  of  lands  by  the  com- 
missioner of  plats  does  not  amount  to  an  ac- 
ceptance by  the  city  of  the  streets  indicated 
on  the  plat.  Plumer  v.  Johnston,  63  Mich. 
165. 

Assessment  and  Receipt  of  Taxes.  —  Where 
•  strips  of  land  arc  not  assessed  the  presump- 
tion is  that  such  strips  are  streets,  and  by  not 
listing  for  taxation  the  public  authorities  im- 
pliedly recognize  the  validity  of  the  dedica- 
tion. It  is  not,  however,  conclusive  evidence 
of  an  acceptance  by  the  public.  Smith  v. 
Buffalo,  90  Hun  (N.  Y.)  118;  Wyandotte 
County  V.  First  Presb.  Church,  30  Kan.  620; 
Lee  V.  Mound  Station,  118  111.  312;  Morgan  v. 
Chicago,  etc.,  R.  Co.,  96  U.  S.  716;  Ruch  v. 
Rock  Island,  97  U.  S.  693;  Schmitt  v.  San 
Francisco,  100  Cal.  302;  Wilder-'.  St.  Paul,  12 
Minn.  192;  State  v.  Forrest,  12  Wash.  483. 

Assessment  of  taxes  is  a  strong  indication 
that  the  city  does  not  claim  the  land  assessed 
as  a  street,  and  that  there  has  been  no  accept- 
ance by  the  municipal  authorities.  Topeka  z-. 
Covvee,  48  Kan.  345;  Lownsdale  v.  Portland,  i 
Oregon  405. 

Where  there  has  been  an  actual  dedication 
in  fact,  however,  the  public  will  not  be 
estopped  from  asserting  its  rights  to  the  land 
dedicated,  by  the  fact  that  the  municipal 
authorities  have  assessed  and  collected  taxes 
thereon,  nor  is  nonacceptance  proved  thereby. 
Lemon  v.  Ilaydcn,  13  Wis.  159;  Getchell  v. 
Benedict,  57  Iowa  121 ;  Chicago  z'.  Wright,  69 
111.  318;  Lake  View  v.  Le  Bahn,  120  111.  98; 
Louisiana  Ice  Mfg.  Co.  v.  New  Orleans,  43 
La.  Ann.  217;  San  Leandro  v.  Le  Breton,  72 
Cal.  170;  Rhodes  v.  Brightwood,  145  Ind.  21. 

After  taxes  have  been  assessed  and  collected 
during  the  statutory  period,  if  the  streets  have 
never  been  opened  the  municipality  may  be 
estopped  from  asserting  any  rights  under  the 
dedication.    Smith  v.  Osage,  80  Iowa  84. 

The  nonpayment  of  taxes  does  not  prove  an 
abandonment  to  the  public;  nor  does  the  re- 
ceipt of  taxes  by  the  municipality  change  the 
character  of  a  place  if  dedicated.  Municipal- 
ity No.  Two  V.  Palfrey,  7  La.  Ann.  497. 
9  C.  of  L. — 4 


Where  an  assessor's  plat  shows  an  alley,  but 
refers  to  a  record  showing  such  alley  to  be  a 
private  one,  there  is  no  proof  of  a  dedication. 
Dexter  r.  Tiee,  117  111.  535. 

An  assessor  has  no  authority  to  accept  a 
dedication.  Schmitt  v.  San  Francisco,  100 
Cal.  302. 

Acceptance  When  No  User.  —  Where  there  has 
been  no  user  by  the  public  there  must  be 
proof  of  acceptance  by  some  formal  and  un- 
ambiguous  action  on  the  part  of  the  proper 
authorities.  In  a  case  where  there  had  been 
no  user  the  following  acts  of  the  municipal 
officers  were  held  to  furnish  insufficient  proof 
of  acceptance:  Working  two  hundred  feet 
on  a  street  thirteen  hundred  feet  long,  the 
remainder  being  fenced  in  and  impassable; 
laying  sewer,  sidewalk,  and  waterpipes  and 
placing  lights  for  the  same  distance;  placing 
the  street  on  a  map  showing  the  sewer  sys- 
tem of  the  city;  a  description  of  lands  by  the 
assessment  officers  as  bounded  by  the  street; 
placing  the  name  of  the  street  at  the  street 
corners.  Although  none  of  these  acts  was  of 
the  unequivocal  nature  necessary  to  show  an 
acceptance  as  far  as  the  city  and  the  general 
public  were  concerned,  yet  it  was  conceded 
that  abutting  owners  might  have  acquired  a 
right  to  have  the  street  opened.  People  z/. 
Underhill,  144  N.  Y.  316. 

Acts  Recognizing  Owner's  Rights  and  Estop- 
ping Claim  of  Dedication.  —  Asking  permission 
of  the  owner  to  go  upon  land  to  lay  a  sewer, 
or  taking  legal  steps  upon  a  petition  to  widen 
a  street,  will  estop  the  public  authorities  fiom 
claiming  a  dedication.  W' right  v.  Winnipeg, 
3  Manitoba  L.  Rep.  349;  Princeton  v.  Temple- 
ton,  71  111.  68;  Chicago  v.  Hill,  124  111.  646. 
And  in  Olean  v.  Steyner,  135  N.  Y.  341,  it 
was  held  that  a  municipality  by  commencing 
proceedings  under  its  charter  to  acquire  land 
for  a  street  admits  the  landowner's  right,  and 
it  may  not  claim  in  such  proceedings  that 
the  land  has  been  dedicated  by  the  owner  to 
the  public  as  a  highway.  But  an  ordinance  to 
condemn,  passed  under  a  mistake  of  fact,  is 
not  a  disclaimer  of  a  dedication.  Eastern 
Cemetery  Co.  v.  Louisville,  (Ky.  1891)  15  S. 
W.  Rep.  1117;  Chicago  v.  Wright,  69  111.  318; 
Spaulding  v.  Wesson,  (Cal.  1896)  45  Pac.  Rep. 
807. 

Refusal  to  Accept.  — A  municipality  may  re- 
fuse to  accept  a  dedication,  even  though  it  has 
no  authority  to  vacate  streets.  Gilder  v. 
Brenham,  67  Tex.  345;  Marseilles  v.  How- 
land,  124  111.  551;  Plumer  71.  Johnston,  63 
Mich.  165. 

The  mere  omission  of  the  city  council  to  ac- 
cept lands  dedicated  to  the  public  by  plat  and 
have  them  surveyed,  does  not  amount  to  a  re- 
fusal to  accept  or  operate  as  an  abandonment 
of  the  public  rights.  Williams  v.  Smith,  22 
Wis.  594. 

Where  lands  have  been  dedicated  for  a  par- 
ticular purpose,  as  for  the  erection  of  certain 
buildings  thereon,  by  marking  on  a  plat,  the 
construction  of  such  buildings  elsewhere 
amounts  to  a  refusal  to  accept  the  offer  of 
dedication.  Sinclair  v.  Comstock,  Harr, 
(Mich.)  404. 
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dedication  of  which  is  claimed,  is  admissible  as  evidence  on  the  question  of 
tk'dication  as  tcndinjr  to  show  that  the  entire  road  was  a  public  one.* 

There  May  Be  an  Acceptance  of  Part  and  Not  of  All.  —  It  does  not  necessarily  follow 
because  a  part  of  the  offer  has  been  accepted,  that  the  whole  has  been.  If  it 
is  evident  that  only  a  part  of  the  land  dedicated  is  needed  by  the  public  or  is 
of  value  to  it,  the  acceptance  will  be  held  to  extend  only  to  the  part  improved 
or  occupied  by  the  public  and  which  has  been  clearly  recognized  as  a  public 
highway.* 

d.  Time  Within  Which  Acceptance  Must  Take  Place.  —  The  accept- 
ance may  immediately  follow  the  dedication  by  the  owner,  and  the  dedica- 
tion be  completed  at  once,  for  no  particular  time  is  necessary  to  establish  a 
dedication.  An  immediate  acceptance,  however,  is  not  necessary  in  order  to 
secure  the  rights  of  the  public  and  prevent  the  owner  from  recalling  his  offer, 
although  the  offer  of  dedication  must  be  accepted  within  a  reasonable  time  or 
the  public  will  be  estopped  from  asserting  any  rights  to  the  land  offered  by 
the  owner  for  public  uses.  What  is  a  reasonable  time  is  a  question  of  fact 
and  depends  upon  all  of  the  circumstances  of  the  case.  Where  a  new  town  is 
laid  out  it  is  not  expected  that  all  the  streets  and  parks  will  be  needed  by  the 
public  at  once.  Acceptance  by  use  and  improvement  whenever  the  growth  of 
the  town  demands  it  will  be  sufficient  ;  and  the  owner  cannot  deny  the  dedi- 
cation or  object  that  it  was  not  accepted  within  a  reasonable  time  unless  the 
municipality  has  shown  affirmatively  an  intent  not  to  accept  or  has  allowed 
the  owner  to  make  valuable  improvements  without  objection  so  that  he  would 
be  materially  injured  were  the  dedication  insisted  upon.^ 


1.  Recognizing  or  Repairing  Adjacent  Parts  of 
Road.  —  Kennedy  v.  Le  Van,  23  Minn.  513; 
State  V.  Eisele,  37  Minn.  256;  Meiners  v.  St. 
Louis,  130  Mo.  274;  Fowler  v.  Linquist,  138 
Ind.  566;  Kentucky  Cent.  R.  Co.  v.  Paris,  95 
Ky.  627;  Armistead  v,  Vicksburg,  etc.,  R. 
Co.,  47  La.  Ann.  1381;  Folsom  v.  Underbill, 
36  Vt.  580. 

Building  a  road  to  a  bridge  built  by  private 
subscription  and  donated  to  the  public,  and 
providing  for  its  repair,  by  the  highway  com- 
missioners, amounts  to  an  acceptance  by  the 
public.  Highway  Com'rs  v.  Highway  Com'rs, 
84  111.  279;  Kentucky  Cent.  R.  Co.  v.  Paris,  95 
Ky.  627. 

Where  the  owner  laid  out  streets,  some  of 
which  were  repaired  by  the  city,  but  not  the 
one  where  an  accident  occurred,  though  it  was 
repaired  later,  there  was  held  to  be  no  accept- 
ance as  to  that  street  at  the  time,  and  the  later 
acceptance  was  not  retroactive  so  as  to  render 
the  city  liable.  Kennedy  v.  Cumberland,  65 
Md.  514. 

That  the  approach  from  a  public  street  to 
another  street  is  made  passable  by  the  town 
authorities  is  not  evidence  of  an  acceptance  of 
such  other  street.  Porter  v.  Attica,  33  Hun 
(N.  Y.)  605. 

Where  at  the  request  of  the  owner,  who  re- 
leases all  claim  to  damages,  a  road  is  laid  out 
farther  than  is  called  for  in  the  petition,  there 
is  simply  an  acceptance  by  the  supervisors  of 
a  right  of  way  dedicated  by  the  owner  to  pub- 
lic use.    State  v.  O'Connor,  78  Wis.  282. 

2.  "  There  May  Be  an  Acceptance  and  Appropri- 
ation in  Part,  and  not  for  the  whole.  A  piece 
of  land  may  be  dedicated  to  public  use,  and 
yet  the  public  convenience  may  not  require 
the  whole  of  it;  a  part  may  be  in  fact  appro- 
priated, and  the  residue  may,  by  common  con- 
sent, be  relinquished.    Where  this  is  done, 
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and  the  owner  left  to  erect  valuable  buildings 
upon  the  land,  there  seems  to  be  the  same 
reason  why  the  public  should  not  reclaim  it  as 
has  already  been  given  why  the  owner  should 
not  do  so,  after  an  actual  appropriation." 
State  V.  Trask,  6  Vt.  355,  27  Am.  Dec.  554. 
To  like  effect  is  Jordan  v.  Chenoa,  (111.  1897) 
47  N.  E.  Rep.  191. 

If  work  is  done  upon  only  a  portion  of  a 
road,  and  the  intent  of  the  public  authorities 
appears  to  be  to  make  only  a  part  of  the  road 
passable,  then  this  part  only  is  accepted  and 
becomes  a  public  highway,  and  as  to  the  re- 
mainder there  is  simply  an  offer  to  dedicate, 
never  accepted  by  the  public.  Alton  v.  Meeu 
wenberg,  108  Mich.  629.  Compare  Fairbury 
Agricultural  Board      Holly,  i6q  111.  9. 

3.  Acceptance  Must  Be  Within  a  Reasonahle 
Time  —  Arkansas.  —  Little  Rock  v.  Wright,  58 
Ark.  142. 

California.  —  People  v.  Reed,  81  Cal.  70,  15 
Am.  St.  Rep.  22;  Forsyth  v.  Dunnagan,  94 
Cal.  438;  Eureka  v.  Armstrong,  83  Cal.  623. 

Colorado.  —  Denver  v.  Denver,  etc.,  R.  Co., 
17  Colo.  583;  Denver  v.  Clements,  3  Colo.  472. 

Connectictit.  —  Guthrie  v.  New  Haven,  31 
Conn.  308. 

Georgia.  — Still      Griffin,  27  Ga.  502. 

Illinois.  —  Peoria  v.  Johnston,  56  111.  45; 
Lake  View  v.  Le  Bahn,  120  111.  98. 

Iowa. — Shea  v.  Ottumwa,  67  Iowa  39; 
Cambridge  v.  Cook,  97  Iowa  599. 

Louisiana.  —  Burthe  v.  Blake,  9  La.  Ann. 
244. 

Maryland.  —  McCormick  -j.  Baltimore,  45 
Md.  512.  See  Flersheim  v.  Baltimore,  (Md. 
1897)  36  Atl.  Rep.  1098. 

Massachusetts.  — Crockett  v.  Boston,  5  Cush. 
(Mass.)  182. 

Michigan.  —  Wayne  County  v.  Miller,  31 
Mich.  447;   White   v.  Smith,  37   Mich.  291 ; 
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e.  Subject  to  Conditions.  —  An  owner  dedicating  his  lands  to  public  use 
may  place  such  limitations  upon  the  gift  and  subject  it  to  such  conditions  and 
restrictions  as  he  shall  determine,  and  its  acceptance  will  be  subject  to  such 
conditions  and  imposed  limitations.  Unless  there  is  a  substantial  compliance 
with  the  conditions  the  title  remains  in  the  owner.  The  public  may  refuse  to 
accept  an  offer  of  dedication  to  which  conditions  are  annexed,  but  an  accept- 
ance of  the  offer  involves  an  acceptance  of  the  conditions.* 


Cass  County  v.  Banks,  44  Mich.  467;  Field  v. 
Manchester,  32  Mich.  279;  Buskirk  v.  Strick- 
land, 47  Mich.  389;  Baker  v.  Johnston,  21 
Mich.  319;  Grandville  v.  Jenison,  84  Mich. 
54- 

Mississippi.  —  Briel  v.  Natchez,  48  Miss.  423. 

Missouri.  —  Rosenberger  v.  Miller,  61  Mo. 
App.  422;  Price  v.  Breckenridge,  92  Mo.  378. 

New  York.  —  People  v.  Kellogg,  67  Hun  (N. 
Y.)  546;  In  re  Opening  of  Beck  St.,  44  N.  Y. 
Supp.  10S7. 

Oregon.  —  Carter  v.  Portland,  4  Oregon  339. 

Pennsylvania.  —  Rung  v.  Shoneberger,  2 
Watts  (Pa.)  23,  26  Am.  Dec.  95. 

Tennessee.  —  Hardy  v.  Memphis,  10  Heisk. 
(Tenn.)  127. 

Illustrations,  —  Mere  delay  in  acceptance 
does  not  show  an  intention  not  to  accept.  Per 
Rose,  J.,  in  Gooderham  v.  Toronto,  21  Ont. 
Rep.  120.  See  also  Oswald  v.  Grenet,  22  Tex. 
94.  But  if  delayed  for  twenty  years  an  inten- 
tion not  to  accept  may  be  inferred,  and  the 
city  may  be  estopped  from  claiming  a  dedica- 
tion. John  Monat  Lumber  Co  v.  Denver,  21 
Colo.  I. 

A  dedication  may  be  accepted  in prasenti  or 
in  futttro,  unless  the  public  right  is  released. 
If  immediate  user  by  the  public,  or  even 
immediate  acceptance  by  a  competent  public 
authority,  be  in  all  cases  necessary  to  give 
effect  to  a  dedication  of  land  to  the  public 
uses,  the  doctrine  of  dedication  is  shorn  of 
one  of  its  most  important  uses.  Jersey  City 
V.  Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  547; 
Hague  V.  West  Hoboken,  23  N.  J.  Eq.  354; 
Street  v.  Griffiths,  50  N.  J.  L.  656. 

"  It  cannot  be  material  how  long  the  accept- 
ance is  postponed,  so  long  as  the  gift  con- 
tinues and  the  tender  is  not  withdrawn  by  the 
owner  of  the  fee  before  an  actual  acceptance." 
Simmons  v.  Cornell,  I  R.  I.  519.  See  also 
Price  V.  Breckenridge,  92  Mo.  378;  Bridges  v. 
Wyckoff,  67  N.  Y.  130. 

"  In  the  case  of  a  clear  act  of  dedication,  as 
for  a  street,  it  is  not  essential  to  the  validity 
of  such  act  that  the  space  thus  dedicated 
should  at  once  be  used  by  the  public  for  that 
purpose,  or  that  it  should  be  so  used  within 
any  limited  time,  in  the  absence  of  any  con- 
dition to  that  effect."  McCormick  v.  Balti- 
more, 45  Md.  512,  quoted  in  Baltimore  v. 
Frick,  82  Md.  77. 

The  principle  of  estoppel  may  be  invoked 
by  the  owner  of  land  as  well  as  against  him. 
Where  an  offer  of  dedication  has  been  made, 
but  a  long  time  allowed  to  elapse  without  ac- 
ceptance by  the  public,  and  the  owner  has  re- 
mained in  possession  and  made  improvements 
that  he  would  not  have  made  had  there  been 
an  acceptance,  the  municipality  will  be 
estopped  from  claiming  a  dedication.  Schmitz 
V.  Germantown,  31  III.  App.  285. 

Where  in  laying  out  a  town  a  public  square 


is  dedicated  by  the  owner  to  the  public,  the 
inhabitants  may  elect  a  location  for  it;  but 
such  location  must  be  within  a  reasonable 
time.  Rung  v.  Shoneberger,  2  Watts  (Pa.) 
23,  26  Am.  Dec.  95. 

A  space  on  a  plat  was  marked  "  common." 
Thirteen  years  later  the  city  council  declared 
the  strip  to  belong  to  the  public,  and  directed 
a  survey  to  be  made  and  steps  taken  to  protect 
the  city's  rights.  A  few  years  later  some 
slight  improvements  were  made.  There  was 
held  to  be  a  sufficient  acceptance.  White  v. 
Smith,  37  Mich.  291. 

In  the  case  of  a  growing  town  where  the 
dedication  is  by  platting  and  sale  of  lots  the 
streets  need  not  be  opened  until  needed,  and 
the  rights  of  the  public  are  not  lost  unless 
there  has  been  such  open,  notorious,  and  con- 
tinued individual  use  of  the  property  as  to 
give  notice  to  the  city  of  adverse  occupation 
and  use.  Such  use  must  have  been  so  open, 
notorious,  and  hostile  as  to  have  compelled 
the  city  to  acquiesce  in  it  or  to  have  inter- 
posed to  save  its  rights.  Briel  v.  Natchez,  48 
Miss.  423;  Meier  v.  Portland  Cable  R.  Co.,  16 
Oregon  500;  Clements  v.  West  Troy,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  199;  Lake  View  v.  Le 
Bahn,  120  111.  98. 

An  ordinance  accepting  streets  ten  years 
after  they  were  platted,  the  owner  having 
died  in  the  meantime,  is  not  a  sufficient  ac- 
ceptance. People  V.  Kellogg,  67  Hun  (N.  Y.) 
546- 

Where  there  has  been  no  acceptance  for 
fifteen  years,  during  which  time  the  owner  has 
been  in  possession  and  has  made  valuable  im- 
provements, the  city  is  estopped  from  opening 
the  street.    Cambridge  v.  Cook,  97  Iowa  599. 

Where  a  way  vvas  laid  out  in  1700  by  town 
proprietors,  and  in  1767  an  act  of  legislature 
was  passed  declaring  all  ways  laid  out  by  pro- 
prietors to  be  public  highways,  this  was  held 
to  be  a  valid  and  sufficient  adoption  and  ac- 
ceptance.   Simmons  v.  Cornell,  i  R.  I.  519. 

1.  Where  There  Are  Conditions.  —  Fisher  v. 
Prowse,  2  B.  &  S.  770,  no  K.  C.  L.  770;  Peo- 
ple V.  Williams,  64  Cal.  498;  Princeton  v. 
Templeton,  71  111.  68;  Com.  v.  Fisk,  8  Met. 
(Mass.)  238;  Duluth  v.  St.  Paul,  etc.,  R.  Co., 
49  Minn.  209;  Kemper  v.  Collins,  97  Mo.  644; 
Mexico  V.  Jones,  27  Mo.  App.  534;  New  York, 
etc.,  R.  Co.  V.  Drummond,  46  N.  J.  L.  644; 
Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  106  N. 
Y.  142,  121  N.  Y.  31;  Pierpoint  v.  Harrisville, 
9  W.  Va.  215;  Boughner  v.  Clarksburg,  15  W. 
Va.  394. 

Where,  however,  the  owner  has  stood  by 
and  seen  the  public  make  valuable  improve- 
ments, or  has  acquiesced  in  several  years' 
user,  he  cannot  object  because  the  conditions 
are  not  exactly  complied  with.  His  silence 
implies  a  waiver  of  such  objection.  Forney 
V.  Calhoun  County,  86  Ala.  463;  Lloyd  v, 
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/.  WiiERK  Manner  Prescribed  by  Statute.  — Where  a  certain  method 
is  prescribed  by  statute,  by  wliich  alone  a  road  or  street  may  be  accepted  and 
be  established  as  a  public  highway,  user  of  such  road  or  street,  or  repairing 
by  the  public  authorities,  or  any  indirect  recognition  is  not  alone  sufificient  to 
make  an  acceptance  binding  on  the  i)ublic,  but  the  terms  and  conditions  of 
the  statute  must  be  substantially  complied  with.  In  other  cases  it  would 
seem  that  from  long  user  by  the  public,  with  the  knowledge  and  assent  of  the 
public  authorities,  an  acceptance  may  be  inferred  without  any  act  of  recogni- 
tion on  the  part  of  such  authorities.* 

v.  Evidence  of  Dedication  —  1.  Generally  —  Question  of  Fact.  —  Whether  or 
not  there  has  been  a  dedication  is  essentially  a  question  of  fact  to  be  deter- 
mined by  the  jury,  under  instructions  from  the  court,  from  all  the  circum- 
stances of  each  jxirlicular  case.* 

Mixed  Question  of  Law  and  Fact.  —  The  kind  and  amount  of  evidence  necessary  to 
establish  a  dedication  depend  much  upon  the  nature  of  the  ground  in  question, 
its  value,  surroundings,  and  the  uses  to  which  it  has  been  or  may  be  put;  and 
all  these  facts  and  everything  bearing  directly  upon  the  question  of  intent 


Hulbert,  i  Cine.  Super.  Ct.  Rep.  228;  Port 
Huron  V.  Chad  wick,  52  Mich.  320. 

If  the  conditions,  however,  are  such  that  the 
public  or  municipality  has  no  authority  to 
assent  to  them,  the  conditions  will  be  held 
void  but  the  dedication  upheld.  Richards  v. 
Cincinnati,  31  Ohio  St.  506. 

1.  Where  a  Statute  Requires  an  Acceptance  to 
Be  Made  in  a  Particular  Way,  an  acceptance  in 
any  other  way  is  not  sufficient.  Where  the 
requirement  is  that  the  acceptance  must  be  by 
special  ordinance,  an  ordinance  to  improve  or 
to  vacate  a  street  is  not  a  valid  acceptance. 
Lough  Z-.  Machlin,  40  Ohio  St.  332;  Merchant 
V.  Waterman,  3  West.  L.  M.  (Ohio)  48;  Reg. 
V.  Norfolk,  31  L.  T.  585;  Laughlin  v.  Wash- 
ington, 63  Iowa  652. 

However,  the  grant  of  a  road  by  the  owner 
to  the  commissioners  and  their  acceptance  of 
the  grant,  the  opening  and  working  by  the 
public  authorities,  and  use  by  the  public  are 
sufficient  to  establish  such  road  as  a  public 
way,  and  its  annexation  to  a  city  and  continu- 
ous use  as  one  of  the  city  streets  constitute  it 
a  city  street,  notwithstanding  a  statute  declar- 
ing that  no  dedicated  road  is  to  be  a  public 
street  until  it  has  been  accepted  by  ordinance. 
Steubenville  v.  King,  23  Ohio  St.  610. 

A  street  was  opened  and  fitted  for  travel  by 
the  landowners,  and  for  many  years  was  used 
as  a  thoroughfare  in  the  business  part  of  the 
city.  Very  few  improvements  had  ever  been 
made  on  it  by  the  city  itself,  but  its  existence 
hid  been  recognized  by  an  ordinance  requiring 
the  adjacent  landowners  to  construct  a  side- 
walk. It  was  held  that  there  had  been  a  dedi- 
cation and  an  acceptance  such  as  to  render  the 
city  liable  for  failure  to  repair,  and  that  a 
statute  providing  that  "  No  street  or  alley 
which  shall  hereafter  be  dedicated  *  *  * 
shall  be  deemed  a  public  street  or  alley,  or  to 
be  under  the  use  or  control  of  the  city  council, 
unless  the  dedication  shall  be  accepted  and 
confirmed  by  an  ordinance  especially  passed 
for  that  purpose,"  did  not  apply  to  a  case  of 
this  kind.    Byerly  v.  Anamosa,  79  Iowa  204. 

The  provisions  of  the  Iowa  Code  of  1873, 
§  527,  that  no  street  or  alley  dedicated  to  pub- 
lic use  in  a  city  shall  be  deemed  a  public  street 
or  alley  unless  accepted  by  special  ordinance. 
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applies  to  cities  only.  Burlington,  etc.,  R. 
Co.  V.  Columbus  Junction,  (Iowa  1897)  73  N. 
W.  Rep.  501. 

Where  there  is  an  ordinance  declaring  that 
there  can  be  no  dedication  of  a  street  less  than 
thirty  feet  in  width,  there  can  be  no  accept- 
ance of  a  street  of  a  less  width.  Philadelphia 
V.  Ball,  147  Pa.  St.  243. 

2.  Question  of  Fact  —  England.  —  Bateman  v. 
Bluck,  14  Eng.  L.  &  Eq.  6g. 

California.  —  Harding  v.  Jasper,  14  Cal. 
642;  Quinn  v.  Anderson,  70  Cal.  454;  Helm  v. 
McClure,  107  Cal.  199. 

Connecticut.  —  Riley  v.  Hammel,  38  Conn. 
574;  Benham  v.  Potter,  52  Conn.  248. 

Illinois.  —  Daniels  v.  People,  21  111.  439; 
Grube  v.  Nichols,  36  111.  92;  Maltman  v.  Chi- 
cago, etc.,  R.  Co.,  41  111.  App.  236. 

Iowa.  —  Manderschid  v.  Dubuque,  29  Iowa 
73,  4  Am.  Rep.  196;  Agne  v.  Seitsinger,  (Iowa 
1898)  73  N.  W.  Rep.  1048. 

Kentucky. — Greenup  County  v.  Maysville, 
etc.,  R.  Co.,  (Ky.  1893)  21  S.  W.  Rep.  351. 

lilinnesota.  —  Morse  v.  Zeize,  34  M.inn.  35; 
Hurley  v.  Mississippi,  etc..  Boom  Co.,  34 
Minn.  143;  Skjeggerud  v.  Minneapolis,  etc., 
R  .  Co.,  38  Minn.  56. 

Missouri.  —  Gamble  v.  St.  Louis,  12  Mo.  617. 

New  York.  —  Flack  i^.  Green  Island,  122  N. 
Y.,  107;  McVee  v.  Watertown,  92  Hun  (N.  Y.) 
306. 

Evidence  of  General  Reputation  is  admissible 
on  the  question  as  to  whether  a  road  is  public 
or  private.  Albert  v.  Gulf,  etc.,  R.  Co.,  2  Tex. 
Civ.  App.  664. 

The  Burden  of  Proof  rests  upon  the  town 
claiming  the  dedication;  and  where  the  owner 
has  for  several  years  been  in  possession  of  the 
land  claimed  to  have  been  dedicated,  a  previ- 
ous dedication  must  be  made  out  very  clearly. 
Mason  City  Salt,  etc.,  Co.  v.  Mason,  23  W.  Va. 
211;  Tate  v.  Sacramento,  50  Cal.  242. 

Where  the  Dedication  Is  to  the  Owner's  Advan- 
tage stricter  proof  is  required  to  establish  a 
dedication  so  as  to  impose  any  liability  upon 
the  public  than  where  it  is  not;  but  the  rule  is 
otherwise  when  it  is  sought  to  estop  the  owner 
from  denying  a  dedication.  Rector  v.  Hartt, 
8  Mo.  448,  41  Am.  Dec.  650;  Chapman  v. 
School  Dist.  No.  i,  Deady  (U.  S.)  139. 
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on  the  part  of  the  owner  or  acceptance 
the  jury.    After  the  facts  have  been 
dedication  is  a  question  for  the  court.* 

1.  Mixed  Question  of  Law  and  Fact.  —  Whether 
or  not  there  has  been  a  dedication  is  a  mixed 
question  of  law  and  fact  to  be  submitted  to  the 
jury,  not  only  as  to  the  dedication  but  also  as 
to  the  extent  and  location  of  the  land  dedi- 
cated. The  facts  are  to  be  found  by  the  jury; 
what  constitutes  a  dedication  is  a  question  for 
the  court.  Alvord  v.  Ashley,  17  111.  363;  Rees 
V.  Chicago,  38  111.  322;  Maenner  v.  Carroll,  46 
Md.  193:  Kennedy  v.  Cumberland,  65  Md. 
514;  New  Orleans,  etc.,  R.  Co.  v.  Moye,  39 
Miss.  374;  Wood  V.  Hurd,  34  N.  J.  L.  88; 
Central  R.  Co.  v.  State,  32  N.  J.  L.  220;  Dum- 
mer  v.  Den,  20  N.  J.  L.  86,  40  Am.  Dec.  213; 
Stuyvesant  v.  Woodruff,  21  N.  J.  L.  133,  47 
Am.  Dec.  156. 

Where  the  dedication  depends  upon  deeds 
or  plats  and  records,  their  construction  and 
effect  are  to  be  determined  by  the  court.  Tal- 
bott  V.  Richmond,  etc.,  R.  Co.,  31  Gratt.  (Va.) 
685;  State  V.  Schwin,  65  Wis.  207;  Wolfe  v. 
Sullivan,  133  Ind.  331.  The  intent  shown  by 
the  plat  and  records,  however,  is  a  question 
for  the  jury.    Eastland  v.  Fogo,  58  Wis.  274. 

Where  a  plat  operates  as  a  conveyance 
under  a  statute  its  construction  is  for  the 
court,  but  where  it  is  simply  evidence  tending 
to  show  a  common-law  dedication  the  entire 
question  is  one  for  the  jury.  Downer  v.  St. 
Paul,  etc.,  R.  Co.,  23  Minn.  271. 

Where  a  street  is  claimed  to  have  been  dedi- 
cated over  lands  adjacent  to  certain  platted 
lands,  by  the  continuation  of  a  street  appear- 
ing on  the  plat,  the  dedicatisn  is  by  implica- 
tion, if  at  all,  and  is  a  question  for  the  jury. 
Tilzie  V.  Haye,  8  Wash.  187. 

Cases  Showing  Dedication.  —  In  the  following 
cases  the  evidence  was  held  sufficient  to  estab- 
lish a  dedication ; 

England.  —  Rex  v.  Lloyd,  I  Campb.  260; 
Wood  V.  Veal,  i  D.  &  R.  20,  5  B.  &  Aid.  454; 
7  E.  C.  L.  '158;  Vernon  v.  St.  James,  16  Ch. 
Div.  449;  Bateman  v.  Bluck,  14  Eng.  L.  &  Eq. 
69. 

Alabama.  —  Avondale  Land  Co.  v.  Avon- 
dale,  (Ala.  1896)  21  So.  Rep.  318. 

District  of  Columbia.  —  Lansburgh  v.  Dis- 
trict of  Columbia,  24  Wash.  L.  Rep.  (D.  C.) 
120. 

Iowa.  —  Gerberling  v.  Wunnenberg,  51  Iowa 
125. 

Kentucky.  —  Kentucky  Refining  Co.  v.  Salv- 
age, (Ky.  1897)  41  S.  W.  Rep.  288. 

Louisiana.  —  Pickett  v.  Brown,  18  La.  Ann. 
563;  Baton  Rouge  v.  Bird,  21  La.  Ann.  244; 
Shreveport  v.  Walpole,  22  La.  Ann.  526. 

Maryland.  —  McMurray  v.  Baltimore,  54 
Md.  103. 

Minnesota.  —  Wilder  w.  St.  Paul,  12  Minn. 
192;  Mankato  v.  Warren,  20  Minn.  144;  Ken- 
nedy V.  LeVan,  23  Minn.  513. 

Montana.  —  Parchen  v.  .A.shby,  5  Mont.  68. 

Ohio.  —  Daiber  v.  Scott,  3  Ohio  Cir.  Ct.  Rep. 
313. 

Pennsylvania.  —  Darlington  v.  Com.,  41  Pa. 
St.  63. 

Texas.  —  Parisa  v.  Dallas,  83  Tex.  253; 
Smith  V.  Alien,  (Tex.  Civ.  App.  1897)  40,  S. 
W.  Rep.  204. 


by  the  public  are  entitled  to  go  before 
found  by  the  jury,  what  constitutes  a 

Vermont.  —  State  v.  Wilkinson,  2  Vt.  480,  21 
Am.  Dec.  560. 

West  Virginia.  —  Beach  v.  Frankenberger, 
4  W.  Va.  712;  Taylor  v.  Phillippi,  35  W.  Va. 
554- 

Wisconsin.  —  Goodhue  v.  Beloit,  21  Wis.  636. 

Cases  in  Which  the  Facts  Were  Held  Insnf&- 
cient  to  Show  a  Dedication  —  England.  —  Healey 
V.  Batley,  L.  R.  19  Eq.  375,  44  L.  J.  Ch.  642. 

United  States.  —  Robertson  v.  Wellsville,  i 
Bond  (U.  S.)  81. 

Alabama.  —  Antones  v.  Eslava,  9  Port.  (.A.la.) 
527. 

California.  —  Sacramento  v.  Clunie,  (Cal. 
1898)  52  Pac.  Rep.  44;  People  v.  Sperry,  116 
Cal.  593. 

Illinois.  —  O'Connell  z\  Bowman,  45  111.  App. 
654- 

Iowa.  —  Gray  v.  Haas,  98  Iowa  502. 

Louisiana.  —  Leland  University  v.  New  Or- 
leans, 47  La.  Ann.  100. 

Maryland.  —  South  Baltimore,  etc.,  Co.  v. 
Smith,  (Md.  1897)  37  Atl.  Rep.  27. 

Massachusetts.  —  Rowland  v.  Bangs,  102 
Mass.  299. 

Missouri.  —  St.  Louis  Pub.  Schools  v. 
Erskine,  31  Mo.  no;  St.  Louis  v.  Wetzel,  no 
Mo.  260. 

A^c'i!  York.  —  Pitcher  v.  New  York,  etc.,  R. 
Co.,  5  Sandf.  (N.  Y.)  587;  Van  Rensselaer  v. 
Albany,  15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
457- 

Pennsylvania.  —  Bellefield  Ave.,  2  Pa. 
Super.  Ct.  Rep.  148;  Kiefer  7/.  Graham,  17  Pa. 
Co.  Ct.  Rep.  361;  Schuchman  v.  Homestead, 
III  Pa.  St.  48. 

Tennessee. — -Morristown  v.  Cain,  (Tenn. 
1897)  44  S.  W.  Rep.  471. 

Tvurnpike  Roads —  When  Dedicated,  —  Where  a 
turnpike  company  takes  down  its  gates  and 
allows  the  public  to  travel  over  its  road,  or 
where,  after  the  expiration  or  forfeiture  of  its 
charter,  the  company  no  longer  having  the 
right  to  collect  tolls,  the  road  is  traveled  by 
the  public  and  kept  in  repair  by  the  authori- 
ties charged  with  the  repair  of  the  public 
highways,  there  is  a  dedication  of  such  turn- 
pike road  to  the  public.  Reg.  v.  Thomas,  7 
El.  &  Bl.  399,  90  E.  C.  L.  399;  State  v.  Dayton, 
etc.,  Toll-Road  Co.,  10  Nev.  155;  State  v. 
Lake,  8  Nev.  276;  Pontiac  Tp.  v.  Cobb,  104 
Mich.  395;  State  v.  Snedekcr,  30  N.  J.  L. 
80;  Valley  Pulp,  etc.,  Co.  v.  West,  58  Wis. 
599;  Pittsburgh,  etc.,  R.  Co.  v.  Com..  104  Pa. 
St.  5S3;  Barton  v.  Montpelier,  30  V't.  650; 
Marseilles  v.  Howland,  124  111.  551.  Compare 
New  York,  etc.,  R.  Co.  v.  Fair  Haven,  etc., 
R.  Co.,  (Conn.  1898)  40  Atl.  Rep.  C07. 

Where  the  right  to  collect  tolls  on  a  certain 
road  for  a  definite  period  is  granted  to  a  cor- 
poration, accepted,  and  the  lolls  collected,  it 
amounts  to  a  contract  to  dedicate  the  road  to 
the  public  at  the  expiration  of  the  time  lim- 
ited. State  V.  Dayton,  etc.,  Toll-Road  Co.,  10 
Nev.  155. 

That  a  road  which  had  belonged  to  a  turn- 
pike  corporation  was  left  open  and  traveled 
for  two  years  by  the  public,  after  said  corpo- 
ration's charter  had  been  repealed,  is  no  evi- 
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Dedication  Where  Method  of  Establishing  Highways  Prescribed  by  Statute.  —  As  Statutes 
providiiiL;  a  method  by  which  dedications  may  be  made  do  not  prevent  dedica- 
tions uiuler  the  common-law  rules,  so  statutes  prescribing  certain  ways  in 
wliich  roads  and  streets  may  be  laid  out  and  opened  do  not  prevent  land 
bcini^  acquired  for  a  public  highway  by  dedication.  .  Such  statutes  do  not 
abridge  the  right  of  any  one  to  dedicate  to  the  public,  by  his  own  act,  a  way 
over  his  land.  The  liability  of  the  municipality  in  which  the  roads  lie  to  care 
for  and  repair  them  may,  however,  be  absolved  by  statutes  of  this  character.* 
In  some  cases,  where  the  proceedings  to  open  a  road  are  void  on  account  of 
their  irregularity,  if  the  roacd  has  been  actually  opened  and  used  by  the  public 
a  dedication  may  be  inferred  against  the  owner  of  the  land  so  as  to  estop  him 
from  closing  up  the  road.* 

2.  Deeds  and  Other  Writings.  — While  an  intent  to  dedicate  on  the  part  of 
the  owner  of  the  land  and  an  acceptance  by  the  public  are  essential  to  the 
validity  of  a  dedication,  there  are  a  few  methods  of  establishing  a  dedication 
in  which  either  one  or  both  of  these  elements  are  so  frequently  involved,  that 
they  can  be  best  considered  separately  as  showing  a  complete  dedication^ — the 
necessary  action  on  the  part  of  both  the  dedicator  and  the  public.  Though  a 
dedication  is  a  gift  to  the  public,  yet,  as  the  rights  of  the  public  are  generally 


dence  of  a  dedication  of  the  road.  State  v. 
New  Boston,  ii  N.  H.  407. 

Where  a  turnpike  company  recognizes  a 
part  of  its  road  as  a  public  street,  such  recog- 
nition amounts  to  a  dedication.  State  v.  New 
Brunswick,  32  N.  J.  L.  548. 

Upon  the  abandonment  of  a  turnpike  road 
there  is  no  dedication  of  a  bridge  connecting 
it  with  private  property.  In  re  Howland 
Bridge,  (Supreme  Ct.)  14  N.  Y.  Supp.  845. 

Kailroad  Crossings.  —  There  is  sufficient  evi- 
dence of  the  dedication  of  a  railroad  crossing 
if  it  has  been  used  forsome  time  by  the  public 
and  kept  in  repair  by  the  railroad  company, 
although  it  is  located  in  a  road  which  has  not 
been  legally  laid  out.  St.  Paul,  etc.,  R.  Co.  v. 
Minneapolis,  44  Minn.  149;  Ogle  v.  Philadel- 
phia, etc.,  R.  Co.,  3  Houst.  (Del.)  302. 

Permitting  the  public  to  use  a  crossing  for 
eighteen  years  and  to  make  improvements 
thereon,  parting  its  trains  to  allow  persons  and 
horses  to  cross  the  tracks,  and  recognizing  the 
existence  of  the  crossing  on  maps,  show  an  in- 
tent by  the  railroad  company  to  dedicate  to  the 
use  of  the  public  in  common  with  itself. 
Lake  Erie,  etc.,  R.  Co.  v.  Boswell,  137  Ind. 
336- 

1.  Dedication  Where  Method  of  Establishing 
Highways  Prescribed  by  Statute. — -Sultzner  -u. 
State,  43  Ala.  24;  Noyes  v.  Ward,  19  Conn. 
250;  Hays  V.  State,  8  Ind.  425;  State  v.  Hill, 
10  Ind.  219;  Mosier  v.  Vincent,  34  Iowa  478; 
Baldwin  v.  Herbst,  54  Iowa  168;  Hathaway  v. 
Hathaway,  159  Mass.  584;  Rose  v.  St.  Charles, 
49  Mo.  509;  Clements  w..  West  Troy,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  199. 

Where  a  statute  prescribes  that  roads  or 
streets  which  have  been  used  for  a  certain 
period  of  time  are  public  highways,  evidence  of 
an  intention  to  dedicate  on  the  part  of  the  owner 
or  of  acceptance  by  the  public  is  not  necessary 
in  order  to  establish  a  road  which  has  been 
used  for  the  requisite  time.  It  must  appear, 
however,  that  the  opening  was  complete  at  the 
beginning  of  the  period  prescribed.  Ells- 
worth ?A  Grand  Rapids,  27  Mich.  250;  Campau 
V.  Detroit,  104  Mich.  560;  Devenpeck  v.  Lam- 


bert, 44  Barb.  (N.  Y.)  596;  Morse  v.  Troy,  38 
Hun  (N.  Y.)  301. 

A  provision  that  when  a  street  has  been 
used  as  such  by  the  public  for  a  certain  period 
it  becomes  a  street  for  all  purposes  does  not 
apply  to  a  way  which  has  not  been  dedicated 
by  the  owner,  and  of  this  the  record  of  com- 
missioners required  to  ascertain  and  record 
roads  which  have  been  used  as  public  high- 
ways for  a  certain  time  is  not  conclusive, 
when  the  owner  claims  the  road  to  be  a  pri- 
vate one.  Matter  of  Hand  St.,  52  Hun  (N. 
Y.)  206;  Cole  V.  Van  Keuren,  4  Hun  (N.  Y.) 
262,  64  N.  Y.  646. 

Since  the  Massachusetts  statute  of  1846  it 
seems  that  public  highways  cannot  be  estab- 
lished in  Massachusetts  by  dedication;  they 
can  become  such  only  by  being  laid  out  in  the 
prescribed  manner.  Morse  v.  Stocker,  i  Allen 
(Mass.)  150;  Com.  v.  Taunton,  16  Gray  (Mass.) 
228;  Jennings  v.  Tisbury,  5  Gray  (Mass.)  73; 
Bowers  v.  Suffolk  Mfg.  Co.,  4  Cush.  (Mass.) 
332;  Com.  V.  Coupe,  128  Mass.  63;  Guild  v. 
Shedd,  150  Mass.  255. 

2.  Though  the  Proceedings  to  Open  a  Road  Are 
Irregular  and  Informal,  yet  if  the  road  has  actu- 
ally been  opened  and  used  and  statute  labor 
expended  thereon  it  becomes  a  public  highway 
by  dedication.  Palmatier  v.  McKibbon,  21 
Ont.  App.  441;  Karber  v.  Nellis,  22  Wis.  215; 
Pritchard  z'.  Atkinson,  4  N.  H.  9;  Young  v. 
State,  9  Yerg.  (Tenn.)  300. 

In  Avery  v.  Stewart,  i  Cush.  (Mass.)  496, 
the  irregular  proceedings  of  a  town  in  laying 
out  a  road  were  held  to  be  evidence  as  to  the 
nature  of  its  origin  and  to  rebut  the  presump- 
tion of  a  dedication  as  a  public  highway. 

Where  land  has  been  wrongfully  or  irregu- 
larly taken,  although  it  has  been  used  by  the 
public  as  a  street  for  many  years,  a  dedication 
is  not  established.  Thomason  v.  Dayton,  40 
Ohio  St.  63;  In  re  Girard  Ave.,  44  Leg.  Int. 
(Pa.)  166. 

Where  a  road  was  laid  out  by  the  public 
authorities  the  question  of  dedication  cannot 
arise.  Wilkes-Barre's  Appeal,  roo  Pa.  St. 
313- 
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worked  out  through  the  rights  of  private  parties,  where  the  rights  and  obliga- 
tions of  the  individual  are  once  shown  the  rights  and  liabilities  of  the  public 
are  also  sufficiently  established. 

Formal  Conveyance  to  Public.  —  The  effect  of  the  evidence  contained  in  deeds 
and  other  writings  conveying  an  interest  in  lands  will  be  first  considered.  A 
dedication  may  be  established  by  a  formal  conveyance  of  the  land,  or  of  cer- 
tain rights  therein,  directly  to  a  municipality  or  its  officers  or  to  trustees  to 
hold  for  the  public  use.  Such  a  conveyance  is  sufficient  although  under  the 
ordinary  rules  of  conveyances  it  would  be  invalid  and  inoperative  for  want  of 
a  definite  grantee.* 

Deeds  Between  Private  Parties.  —  A  dedication,  however,  is  more  frequently 
established  by  deeds  between  private  parties,  in  which  certain  lands  are  recog- 
nized as  dedicated  to  the  public,  or  in  which  certain  rights  or  easements  are 
granted,  either  expressly  or  by  implication,  which  cannot  well  be  enjoyed 
except  in  common  with  the  public. 

Where  a  Lot  Is  Described  in  a  Deed  as  Bounded  by  a  Street,  and  it  is  evident  from  the 
instrument  that  the  parties  consider  the  same  to  be  a  public  street,  it  is  evi- 
dence of  a  dedication  to  the  public,  and  is  binding  upon  the  parties  to  the 
deed.'* 


1.  Formal  Conveyance  to  Public.  —  Palmer  z'. 
Clinton,  52  111.  App.  67;  Golden  v.  Clinton,  54 
Mo.  App.  100;  Kittle  \v,  Pfeiffer,  22  Cal.  484; 
Perkins  v.  Fielding,  119  Mo.  149;  Cady  v. 
Conger,  19  N.  Y.  256;  Reynolds  v.  Stark 
County,  5  Ohio  204. 

A  dedication  may  be  established  by  a  deed 
or  agreement  to  convey  for  public  uses,  al- 
though the  instrument  would  be  inoperative 
as  a  grant.  A  deed  to  the  inhabitants  of  an 
unincorporated  village  or  school  district,  or  "  to 
the  present  and  future  owners  of  town  lots  " 
in  a  certain  place,  is  sufficient  to  establish  a 
dedication.  Mayo  v.  Wood,  50  Cal.  171.  To 
the  same  effect  see  Derby  v.  Ailing,  40  Conn. 
410;  Rose  V.  Hawley,  118  N.  Y.  502;  Morris 
V.  School  Dist.  No.  86,  63  Ark.  149;  Cook  v. 
Harris,  61  N.  Y.  448;  State  v.  Trask,  6  Vt. 
355,  27  Am.  Dec.  554. 

A  deed  conveying  lands  to  a  town  does  not 
amount  to  a  dedication  although  the  convey- 
ance be  for  the  use  of  the  town  as  a  meeting- 
house green.  But  if,  after  accepting  the  deed, 
the  town  have  the  land  surveyed,  and  the  sur- 
vey recorded,  describing  it  as  a  part  of  the 
common,  and  it  be  used  as  a  common  for  more 
than  fifteen  years,  this  amounts  to  a  dedication 
and  is  irrevocable.  State  v.  Woodward,  23 
Vt.  92. 

A  deed  granting  lands  to  a  county  in  con- 
sideration of  the  county  having  located  the 
county  seat  on  said  lands  operates  as  a  grant 
vesting  the  fee  in  the  county  and  is  no  evi- 
dence of  a  dedication.  Llano  County  v. 
Knowles,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
549- 

A  dedication  of  a  public  square  by  a  convey- 
ance to  the  justices  of  the  county  court,  on 
condition  that  the  iands  be  used  as  a  public 
square,  passes  no  title  to  the  justices  upon  the 
removal  of  the  county-seat,  but  a  right  vests 
in  the  trustees  of  the  town  for  the  benefit  of 
the  public.  Campbell  County  Ct.  v.  Newport, 
12  R.  Mon.  (Ky.)  540;  Franklin  County  v. 
Lathro[),  9  Kan.  453. 

2.  Deeds  Between  Private  Individuals  —  Beoog- 
nition  of  Rights  of  Public  —  Calijoniiu.  —  Breed 


V.  Cunningham,  2  Cal.  361;  Kittle  v.  Pfeiffer, 
22  Cal.  484;  People  v.  Blake,  60  Cal.  497; 
Hargro  v.  Hodgdon,  89  Cal.  623;  Mills  v.  Los 
Angeles,  90  Cal.  522;  Spaulding  v.  Wesson, 
(Cal.  iSg6)  45  Pac.  Rep.  807;  Eureka  v.  Arm- 
strong, 83  Cal.  623. 

Maryland.  —  Hall  v.  Baltimore,  56  Md.  187; 
Baltimore  v.  Frick,  82  Md.  77;  Van  Witsen  v. 
Gutman,  79  Md.  405. 

Mic/ngan.  —  Smith  v.  Lock,  18  Mich.  56. 

Minnesota.  —  Wilder  t/.  St.  Paul,  12  Minn. 
192. 

Missouri.  —  Buschmann  v.  St.  Louis,  121 
Mo.  523;  Putnam  v.  Walker,  37  Mo.  600. 

New  Jersey.  — W^hite  v.  Tide  Water  Oil  Co., 
50  N.  J.  Eq.  i;  Meredith  v.  Say  re,  32  N.  J. 
Eq.  558;  Ciark  v.  Elizabeth,  40  N.  J.  L.  172, 
37  N.  J.  L.  120. 

New  York.  —  Rathgaber  v.  Tonawanda, 
(Supreme  Ct.)  37  N.  Y.  St.  Rep.  807;  Matter 
of  North  Thirteenth  St.,  73  N.  Y.  179;  People 
V.  Lambier,  5  Den.  (N.  Y.)  ig,  47  Am.  Dec.  273. 

North  Carolina.  —  Rives  v.  Dudley,  3  Jones 
Eq.  (56  N.  Car.)  126,  67  Am.  Dec.  231. 

Ohio.  —  Boyce  v.  Cincinnati,  17  Cine.  Wkly. 
L.  Bui.  166. 

Pennsylvania.  —  In  re  Girard  Ave.,  44  Leg. 
Int.  (Pa.)  166;  In  re  Berks  St.,  38  Leg.  Int. 
(Pa.)  252;  Baker  v.  Chester  Gas  Co.,  73  Pa. 
St.  ri6. 

Rhode  Island.  —  Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  493. 

Texas.  —  Burnett  v.  Harrington,  70  Te.x. 
213;  Wolf  V.  Brass,  72  Te.x.  133. 

Vermont.  —  State  v.  Catlin,  3  Vt.  530,  23 
Am.  Dec.  230. 

Wisconsin.  —  Barteau  v.  West,  23  Wis. 
416. 

Bounding  a  lot  on  a  strip  of  land  as  a  street 
when  the  title  to  such  strip  is  not  in  the 
grantor  is  no  evidence  f)f  a  dedication  by  the 
owner.  Patterson  v.  People's  Natural  Gas 
Co.,  172  Pa.  St.  554. 

Accepting  a  deed  in  which  lots  are  described 
with  reference  to  a  map  and  selling  lots  with 
reference  to  such  map  are  evidence  of  a  dedi- 
cation even  if  the  dedication  is  not  complete 
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Mere  Reference  to  Street  for  Purpose  of  Description.  —  It  must  clearly  appear  that  the 
parties  to  the  deed  recognize  the  street  or  road  as  a  public  one,  either  already 
in  use  or  .is  to  which,  as  far  as  the  owner  of  the  land  is  concerned,  the  dedi- 
cation is  complete  ;  a  mere  reference  to  a  street  or  road,  or  a  recital  of  its 
existence  simply  for  purposes  of  location  and  description  or  to  give  the 
boundaries  of  the  land  conveyed,  is  not  sufficient.* 

Private  Ways.  —  Where  a  way  is  mentioned  in  a  deed  or  contract  in  reference 
to  land.  l)ut  it  appears  that  it  is  only  for  the  benefit  of  the  parties  to  the  con- 
tract, no  presumption  of  an  intention  to  dedicate  such  way  to  the  public 
arises.  Though  as  to  the  parties  to  the  contract  the  way  may  be  used  in  all 
respects  as  a  public  highway,  unless  it  is  clearly  apparent  that  it  was  intended 
to  be  for  the  use  of  the  public  as  well,  there  is  no  dedication  of  a  way  which 
the  public  can  insist  on  being  kept  open.* 


when  the  first  purchase  is  made.  Eureka  v. 
Fay,  107  Cal.  166. 

A  conveyed  lands  to  B,  subject  to  the  ease- 
ment of  O.  avenue,  "  it  being  understood  that 
O.  avenue  is  extended  for  the  same  width 
across  said  premises  and  dedicated  as  a  public 
highway."  It  was  held  that  this  provision 
did  not  ipso  facto  make  O.  avenue  a  public 
highway  over  the  premises  conveyed.  To  do 
this  public  user  or  acceptance  was  necessary. 
Booraem  v.  North  Hudson  County  R.  Co.,  40 
N.  J.  Eq.  557,  affirming  39  N.  J.  Eq.  465.  See 
also  People  v.  Underbill,  144  N.  Y.  316. 

Reference  to  a  map  in  a  deed  does  not 
amount  to  an  adoption  of  the  map  nor  a  dedi- 
cation of  the  streets  thereon  when  the  land 
conveyed  does  not  bound  on  the  street  claimed 
to  have  been  dedicated.  Eureka  v.  Fay,  107 
Cal.  166;  Easton  v.  Rinek,  116  Pa.  St.  i. 

Referring  to  a  street,  in  a  deed,  as  a  bound- 
ary as  it  appears  upon  a  private  map  repre- 
senting the  existing  fences  and  walls  upon  the 
premises,  when  no  part  of  the  street  in  ques- 
tion is  conveyed  and  when  it  is  used  as  a 
pasture  under  a  lease  providing  for  the  mainte- 
nance of  the  existing  fences,  does  not  amount 
to  a  dedication.  Matter  of  Beach  Ave.,  70 
Hun  (N.  Y.)  351. 

An  expression  in  a  lease  that  streets  are 
then  made,  or  afterwards  to  be  made,  does  not 
bind  the  lessor  to  make  them  public  streets, 
or  to  dedicate  them  to  the  public.  Espley  v. 
Wilkes,  L.  R.  7  Exch.  298. 

Where  a  deed  calls  for  a  corner  in  an  alley 
or  street,  but  makes  no  mention  of  the  line 
running  with  the  alley,  it  is  not  evidence  of  a 
dedication  of  the  alley.  Pierpoint  v.  Harris- 
ville,  9  W.  Va.  215;  Hawthorn  v.  Myers,  (Ky. 
1896)  37  S.  W.  Rep.  593. 

A  description  in  an  unverified  complaint  in 
ejectment  to  recover  a  lot,  which  represents 
the  lot  as  beginning  near  the  corner  of  A  and 
B  streets  but  does  not  identify  the  starting 
point,  is  not  evidence  of  the  dedication  of  A 
street  across  the  lot.  Spaulding  v.  Bradley, 
79  Cal.  449. 

Reservations  for  Streets.  —  Where  lots  are  de- 
scribed as  running  to  a  "  reserve  for  a  street  " 
or  lands  are  reserved  for  a  street  a  dedication 
of  the  street  referred  to  is  shown;  but  simply 
a  reservation  from  sale  of  all  the  property 
Iving  within  the  lines  of  a  street  as  it  appears 
upon  a  map  of  the  city  does  not  indicate 
a  dedication,  and  subsequent  acts  of  the 
grantees  of  adjacent  property  or  of  the  city 
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are  not  binding  as  against  the  original  owner. 
Barteau  v.  West,  23  Wis.  416;  Pierce  v. 
Chamberlain,  82  Mo.  618;  Patterson  v.  Peo- 
ple's Natural  Gas  Co.,  172  Pa.  St.  554 

1.  Mere  Reference.  —  A  reference  to  a  strip  of 
land  forming  a  boundary  to  the  lot  conveyed 
as  a  "  street,"  Simmons  v.  Mumford,  2  R.  I. 
172;  Cerf  V.  Pfleging,  94  Cal.  131;  Matter  of 
Public  Works  Department,  48  Hun  (N.  Y.) 
488;  Hoole  z^.  Atty.  Gen.,  22  Ala.  190;  Carroll- 
ton  V.  Jones,  7  La.  Ann.  233;  or  as  a  "  road  or 
lane,"  Ramthun  v.  Halfman,  58  Tex.  551, 
does  not  amount  to  a  dedication. 

A  reference  in  a  deed  to  a  street  laid  out  or 
in  use  or  to  a  street  appearing  on  a  plat  does 
not  show  an  intent  to  dedicate  such  street  to 
the  public,  if  the  reference  is  made  merely  for 
the  purpose  of  location  and  description  and 
to  give  the  proper  boundaries  of  the  land 
conveyed.  Pitts  v.  Baltimore,  73  Md.  326;  Bal- 
timore V.  Fear,  82  Md.  246;  Kennedy  v.  Cum- 
berland, 65  Md.  514;  Meredith  v.  Sayre,  32  N. 
J.  Eq.  558;  Hawthorn  v.  Myers,  (Ky.  1896)  37 
S.  W.  Rep.  593;  in  ire  Opening  of  Wayne  Ave., 
23  W.  N.  C.  (Pa.)  232;  Patterson  v.  People's 
Natural  Gas  Co.,  172  Pa.  St.  554:  in  re  Open- 
ing of  Brooklyn  St.,  118  Pa.  St.  640,  4  Am.  St. 
Rep.  618;  Forbes  St.,  70  Pa.  St.  125;  Easton 
V.  Rinek,  116  Pa.  St.  i;  Quicksall  v.  Philadel- 
phia, 177  Pa.  St.  301. 

2.  Mention  of  Private  Ways  for  Benefit  of  Par- 
ties—  England.  —  Selby  v.  Crystal  Palace 
Dist.  Gas  Co.,  30  Beav.  606,  31  L.  J.  Ch.  595. 

Alabama.  —  Steele  v.  Sullivan,  70  Ala.  589. 

Colorado.  —  Smith  v.  Griffin,  14  Colo.  429. 

Illinois.  —  Illinois  Ins.  Co.  v.  Littlefield,  67 
111.  368;  Cihak  V.  Klekr,  17  111.  App.  130. 

Kentucky.  —  Hall  v.  McLeod,  2  Mete.  (Ky.) 
104,  74  Am.  Dec.  400. 

Louisiana.  —  De  Grilleau  v.  Frawley,  48  La. 
Ann,  184. 

Maryland.  —  Baltimore  v.  White,  62  Md. 
362. 

Massachusetts.  —  Bowers  v.  Suffolk  Mfg. 
Co.,  4  Cush.  (Mass.)  332. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Cleve- 
land, (Ohio  C.  PI.)  32  Ohio  L.  J.  206;  Lake 
Shore,  etc.,  Co.  v.  Cleveland,  I  Ohio  N.  P.  i. 

Pennsylvania.  —  Hall  McCaughey,  51  Pa. 
St.  43- 

Virginia.  —  Talbott  v.  Richmond,  etc.,  R. 
Co.,  31  Gratt.  (Va.)  685. 

Wisconsin.  —  Fischer  v.  Laack,  76  Wis.  313. 

Conveyance  of  lots  as  bounded  on  a  railroad 
which  has  merely  a  right  of  way  is  not  evi- 
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3.  Platting  and  Sale  of  Lots.  —  When  the  owner  of  land  makes  a  plat  or  map 
of  the  same,  laying  it  out  into  lots,  streets,  and  squares,  and  sells  the  lots 
according  to  the  plat,  he  thereby  dedicates  the  streets  and  squares  designated' 
upon  the  plat  to  the  use  of  the  public.  The  mere  making  of  a  plat,  while  it 
may  indicate  an  intent  on  the  part  of  the  owner  to  make  a  dedication,  is  of  no. 
binding  force  until  lots  are  sold.  After  a  sale  of  lots  the  dedication,  as 
against  the  owner,  is  complete,  and  the  purchasers  of  lots  acquire  a  right  to 
have  the  streets  and  public  squares  delineated  on  the  plat  kept  open.  While 
the  purchaser  of  a  lot  at  once  becomes  vested  with  an  interest  appurtenant  in 
the  streets  and  can  insist  on  their  being  kept  open,  at  least  so  far  as  the  first 
traveled  highway,  the  public  in  general  acquires  no  rights  until  there  has, 
been  an  acceptance,  either  by  some  action  of  the  public  authorities  or  by 
user.* 


dence  of  a  dedication  of  the  fee  to  the  public. 
Heard  v.  Brooklyn,  60  N.  Y.  242;  Strong  v. 
Brooklyn,  68  N.  Y.  r. 

Bounding  a  lot  in  a  deed,  lease,  or  mortgage, 
by  a  street  not  yet  in  existence  and  which  is 
so  understood  by  the  parties  to  the  deed,  does 
not  amount  to  a  dedication  of  land  for  the 
street  mentioned.  Atwood  v.  O'Brien,  80  Me. 
447;  Glenn  v.  Baltimore,  67  Md.  390;  Bush- 
man V.  Gibson,  15  Neb.  676;  Omaha  v.  Haw- 
ver,  49  Neb.  i. 

In  partition  proceedings  lands  through  which 
a  railroad  ran  were  divided  and  described  as 
bounded  by  the  railroad;  the  partition  was 
ratified  by  the  parties  to  the  proceedings,  and 
a  map  filed  showing  the  railroad  as  a  boundary 
between  the  different  parcels  of  land.  There 
was  held  to  be  no  dedication  to  the  railroad. 
New  Orleans,  etc.,  R.  Co.  v.  Jones,  68  Ala.  48. 

A  covenant  in  a  deed  on  the  part  of  the 
grantee  to  build  and  erect  a  certain  street 
which  is  thereafter  to  be  a  free  and  common 
passage  and  to  remain  open  as  a  public  way, 
if  the  street  is  constructed  as  provided, 
amounts  to  a  complete  dedication  as  far  as  the 
parties  to  the  deed  are  concerned.  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146;  Hathaway  v.  Hathaway,  159  Mass. 
584. 

Parties  to  Deed  Alone  Can  Insist  on  the  Dedica- 
tion.— "  If  land  be  conveyed  as  bounded  on  a 
street,  and  the  grantor  at  the  time  of  the  con- 
veyance owns  the  land  over  which  the  sup- 
posed street  passes,  he  and  his  successors  in 
title  will  be  estopped  to  deny  to  the  grantee 
and  his  successors  in  title  the  use  of  it  as  a 
street.  But  each  one  claiming  the  benefit  of 
such  an  estoppel  must  rest  his  claim  on  his 
own  title  deed,  and  not  on  the  deed  of  another 
through  which  he  has  not  derived  his  title." 
Dorman  v.  Bates  Mfg.  Co.,  82  Me.  438.  See 
also  Moyt  v.  Heister,  2  Cine.  Wkly  L.  Bui. 
(Supp.)  5. 

A  deed  conveying  a  part  of  a  tract  of  land 
across  which  streets  appear  upon  a  map  of  the 
city,  but  such  streets  have  not  been  opened, 
and  providing  that  purchasers  of  other  parts 
of  the  tract  shall  have  the  right  to  use  the 
streets  whenever  they  are  condemned  and 
opened,  does  not  operate  as  a  dedication  of 
such  streets.    Pitts  71.  Baltimore,  73  Md.  326. 

Extent  of  Dedication.  —  Where  a  dedication  is 
effected  by  recitals  in  a  deed  the  parties  are 
entitled  to  have  the  street  kept  open  through- 
out its  entire  length  over  the  lands  of  the 
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grantor,  and  not  merely  past  the  lots  granted. 
White  V.  Tide  Water  Oil  Co.,  50  N.  J.  Eq  i; 
Harrison  v.  Pike,  4  Cine.  Wkly  L.  Bui.  156;. 
Eureka  v.  Armstrong,  83  Cal.  623. 

1.  Effect  of  Platting  and  Selling  Lands.  —  As 
between  the  owner  and  his  grantees,  the  mak- 
ing of  a  plat  and  selling  lots  with  reference 
thereto,  or  selling  lots  with  reference  to  an. 
existing  plat,  constitute  a  dedication.  Making 
a  survey  and  plat  is  simply  an  offer  to  dedi- 
cate which  may  be  withdrawn  at  any  time,  but 
when  lots  have  been  sold  the  owner  is  effectu- 
ally bound  by  the  dedication. 

England.  —  Prvor  v.  Pryor,  26  L.  T.  N.  S. 
758. 

Canada.  —  Reg.  -'.  Boulton,  15  U.  C.  Q.  B. 
272:  Wyoming  v.  Bell,  24  Grant's  Ch.  (U.  C.) 
564;  Wright  V.  Winnipeg,  3  Manitoba  L.  Rep. 
349- 

United  States.  —  Cincinnati  v.  White,  6  Pet. 
(U.  S.)  431;  Morgan  v.  Chicago,  etc.,  R.  Co., 
96  U.  S.  716;  Herbert  v.  Rainey,  54  Fed.  Rep. 
248;  Rainey  v.  Herbert,  55  Fed.  Rep.  443; 
Barney  v.  Baltimore,  I  Hughes  (U.  S.)  118;. 
Grogan  v.  Hay  ward,  4  Fed.  Rep.  161 ;  Barclay 
V.  Howell,  6  Pet.  (U.  S.)  498;  London,  etc.. 
Bank  v.  Oakland,  86  Fed.  Rep.  30,  citint^  5  Am.^ 
AND  Eng.  E.n'cyc.  of  Law  (ist  ed.)  407. 

Alabama.  —  Reed  v.  Birmingham,  92  Ala. 
339;  Sherer  v.  Jasper,  93  Ala.  530,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (ist  ed.)  407; 
Evans  v.  Savannah,  etc.,  R.  Co.,  90  Ala.  54; 
Avondale  Land  Co.  v.  Avondale,  iii  Ala.  523; 
Harn  v.  Common  Council,  100  Ala.  199,  citing 
5  Am.  and  E.\g.  Encyc.  of  Law  (ist  ed.) 406, 407. 

Arizona.  —  Evans  v.  Blankenship  (Arizona 
1895),  39  Pac.  Rep.  813,  citing  5  Am.  and  Eng. 
EiNcvc.  OK  Law  (ist  ed.)  405-407. 

California.  —  Brown  v.  Stark,  83  Cal.  636; 
Logan  V.  Rose,  88  Cal.  263;  Griffiths  v.  Ga- 
lindo,  86  Cal.  193;  Southern  Pac.  R.  Co.  v. 
Ferris,  93  Cal.  263:  Kittle  Pfciffer,  22  Cal. 
490;  Breed  v.  Cunningham,  2  Cal.  36S;  Stone 
V.  Brooks,  35  Cal.  489;  People  -■.  Hibernia 
Sav.,  etc.,  Soc,  84  Cal.  634. 

Colorado.  —  Mouat  Lumber  Co.  Denver, 
21  Colo.  I,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  407. 

Connecticut.  —  Pierce  v.  Roberts,  57  Conn.  31. 

Delaware.  —  Fulton  v.  Dover,  6  Del.  Ch.  I. 

Florida.  —  See  Porter  v.  Carpenter,  (Fla. 
1897)  21  So.  Rep.  7S8. 

Georgia.  —  Harrison  t.  Augusta  Factory,  73 
Ga.  447;  Hanbury  v.  Woodward  Lumber  Co., 
98  Ga.  54. 
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Particular  Map  Must  Be  Clearly  Recognized.  —  That  a  plat  may  be  of  any  weight 
in  determining-  the  intent  of  the  owner  to  make  a  dedication,  it  must  be  clearly 
shown  that  he  has  made  or  adopted  the  particular  map  in  question  and  has 


—  Waugh  V.  Leech,  28  111.  488; 
Field  V.  Carr,  sg  111.  198;  Smith  v.  Flora,  64 
111.  93;  Marcy  v.  Taylor.  19  111.  634;  Gridley 
V.  Hopkins,  84  111.  528. 

Indiana. . —  Miller  v.  Indianapolis,  123  Ind. 
196;  Indianapolis  v.  Kingsbury,  ioi  Ind.  200, 
51  Am.  Rep.  749;  Shanklin  v.  Evansville,  55 
Ind.  240;  Cox  V.  Louisville,  etc.,  R.  Co.,  48 
Ind.  178;  Evansville  v.  Evans,  37  Ind.  229; 
Gwynn  v.  Homan,  15  Ind.  20 1 ;  Logansport  i^. 
Dunn,  8  Ind.  37S;  Boyer  v.  State,  16  Ind.  451; 
Doe  Attica,  7  Ind.  641;  Woodruff  Place  v. 
Raschey,  147  Ind.  517;  Bennett  v.  Seibert,  10 
Ind.  App.  369,  cituv.^  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  405. 

Iowa.  —  Shea  v.  Ottumwa,  67  Iowa  39;  Du- 
buque V.  Benson,  23  Iowa  248;  Cook  v.  Bur- 
lington, 30  Iowa  94,  6  Am.  Rep.  649;  Fisher  v. 
Beard,  32  Iowa  346;  Moore  v.  Kleppish,  (Iowa 
1898)  73  N.  W.  Rep.  830. 

Kentucky.  —  Wickliffe  v.  Lexington,  11  B. 
Mon.  (Ky.)  162;  Memphis,  etc..  Packet  Co.  v. 
Grey,  9  Bush  (Ky.)  137;  Alves  v.  Henderson, 
16  B.  Mon.  (Ky.)  131;  Rowan  v.  Portland,  8 
B.  Mon.  (Ky.)  232;  Augusta  v.  Perkins.  8  B. 
Mon.  (Ky.)  207;  Campbell  County  Ct.  v.  New- 
port. 12  B.  Mon.  (Ky.)  538;  Newport  v.  Tay- 
lor, 16  B.  Mon.  (Ky.)  699;  James  v.  Louisville, 
(Ky.  1897)40  S.  W.  Rep.  912. 

Louisiana.  —  Land  v.  Smith,  44  La.  Ann. 
931;  Louisiana  Ice  Mfg.  Co.  v.  New  Orleans, 
43  La.  Ann.  217;  Shreveport  v.  Drouin,  41  La. 
Ann.  867;  Arrowsmith  v.  New  Orleans,  24 
La.  Ann.  194;  McDonogh  v.  Calloway,  8  Rob. 
(La.)  92;  Carrollton  v.  Jones,  7  La.  Ann.  233. 

Maine.  —  Danforth  v.  Bangor,  85  Me.  423. 

Maryland.  —  Pitts  v.  Baltimore,  73  Md.  326; 
Baltimore,  etc.,  R.  Co.  v.  Gould,  67  Md.  60; 
Tinges  v.  Baltimore,  51  Md.  600;  McCormick 
V.  Baltimore,  45  Md.  512;  Moale  v.  Baltimore, 
5  Md.  314,  61  Am.  Dec.  276;  Baltimore  v. 
Frick,  82  Md.  77;  Broumel  v.  White,  (Md. 
i8g8)  39  Atl.  Rep.  1047;  Flersheim  v.  Balti- 
more, (Md.  1897)  36  Atl.  Rep.  1098. 

Massachusetts.  —  Atty.-Gen.  v.  Abbott,  154 
Mass.  323. 

Michigan.  —  Ruddiman  v.  Taylor,  95  Mich. 
547;  Grandville  v.  Jenison,  84  Mich.  54,  citing 
5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.)  405. 

Minnesota.  —  Borer  v.  Lange,  44  Minn.  281; 
Great  Northern  R.  Co.  v.  St.  Paul,  61  Minn, 
i;  State  v.  St.  Paul,  etc.,  R.  Co.,  62  Minn. 
450. 

Mississippi. — Vick  v.  Vicksburg,  r  How. 
(Miss.)  379,  31  Am.  Dec.  167  ;  Vicksburg  v. 
Marshall,  59  Miss.  563;  New  Orleans,  etc.,  R. 
Co.  V.  Moye,  39  Miss.  374. 

Missouri.  —  Hannibal  v.  Draper,  36  Mo. 
332;  Baker  v.  Vanderburg,  99  Mo.  378;  Gam- 
ble V.  St.  Louis,  12  Mo.  617. 

Nebraska.  —  Gregory  v.  Lincoln,  13  Neb.  352. 

New  Jersey.  —  Hague  v.  West  Hoboken,  23 
N.  J.  Eq.  354;  Nevir  York,  etc.,  R.  Co.  v.  South 
Amboy,  57  N.  J.  L.  252,  Pope  v.  Union,  18  N. 
J.  Eq.  282. 

New  York.  —  Buffalo  v.  Delaware,  etc.,  R. 
Co.,  (Supreme  Ct.)  39  N.  Y.  Supp.  4;  Wiggins 
V.  McCleary,  49  N.  Y.  346;  Wyman  v.  New 
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York,  II  Wend.  (N.  Y.)  487;  DeWitt  v.  Ithaca, 
15  Hun  (N.  Y.)  568;  Livingston  v.  New  York, 
8  Wend.  (N.  Y.)  85;  Watertown  v.  Cowen,  4 
Paige  (N.  Y.)  510;  Matter  of  Twenty-ninth 
St.,  I  Hill  fN.  Y.)  189;  Matter  of  Thirty-second 
St.,  19  Wend.  (N.  Y.)  128;  Matter  of  Thirty- 
ninth  St.,  I  Hill(N.  Y.)  191;  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  61;  Eckerson  v. 
Haverstraw,  6  N.  Y.  App.  Div.  102;  Taylor  v, 
Hepper,  2  Hun  (N.  Y.)  646,  62  N.  Y.  649;  Os- 
wego n.  Oswego  Canal  Co.,  6  N.  Y.  257;  Cox 
V.  James,  45  N.  Y.  557;  Smyles  v.  Hastings, 
22  N.  Y.  217;  Matter  of  Lewis  St.,  2  Wend. 
(N.  Y.)  472;  Matter  of  Seventeenth  St.,  I 
Wend.  (N.  Y.)  262;  Cohoes  v.  Delaware,  etc.. 
Canal  Co.,  54  Hun  (N.  Y.)  558.  Cotnpare 
Niagara  Falls  Suspension  Bridge  Co.  v.  Bach- 
man,  66  N.  Y.  261,  reversijtg  4  Lans.  (N.  Y.) 
523- 

In  later  cases  the  courts  seem  to  have  dis- 
credited this  line  of  cases  to  an  extent  which 
impairs  their  authority.  See  In  re  Opening 
One  Hundred  and  Sixteenth  St.,  i  N.  Y.  App. 
Div.  436,  In  re  Ninety-fourth  St.,  22  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  32;  In  re  Opening 
of  Beck  St.,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  571.  See  also  Olean  v.  Steyner,  135 
N.  Y.  341;  In  re  Eleventh  Avenue,  81  N. 
Y.  436;  Matter  of  Adams,  141  N.  Y.  300. 
These  cases  hold,  however,  that  without  mak- 
ing such  a  dedication  to  the  public,  a  grantor 
may,  by  selling  lots  and  describing  them  as 
bounded  on  a  street  running  through  his  own 
land,  create  an  easement  in  the  land  called  a 
street,  in  favor  of  his  own  grantees,  and  that 
although  the  fee  of  such  land  remains  in  him, 
it  is  encumbered  by  that  easement. 

North  Carolina.  —  Rives  v.  Dudley,  3  Jones 
Eq.  (56  N.  Car.)  126,  67  Am.  Dec.  231;  State 
V.  Fisher,  117  N.  Car.  733;  Moose  v.  Carson, 
104  N.  Car.  431,  17  Am.  St.  Rep.  681. 

Ohio.  —  Lebanon  v.  Warren  County,  9  Ohio 
80;  Gest  V.  Kenner,  2  Handy  (Ohio)  86. 

Oregon.  —  Portland  v.  Whittle,  3  Oregon  126; 
Carter  v.  Portland,  4  Oregon  339;  Meier  v.  Port- 
land Cable  R.  Co.,  16  Oregon  500;  Hogue  v. 
Albina,  20  Oregon  182. 

Pennsylvania.  —  Dobson  v.  Hohenadel,  148 
Pa.  St.  367;  Schenley  v.  Com.,  36  Pa.  St.  62; 
Davis  V.  Sabita,  63  Pa.  St.  90;  In  re  Opening 
of  Pearl  St.,  in  Pa.  St.  565;  In  re  Opening  of 
Magnolia  Ave.,  117  Pa.  St.  56;  McKee  v. 
Perchment,  69  Pa.  St.  342;  Ferguson's  Ap- 
peal, 117  Pa.  St.  426;  Higgins  v.  Sharon,  5 
Pa.  Super.  Ct.  Rep.  92;  Munn  v.  Sharon,  5  Pa. 
Super.  Ct.  Rep.  103. 

Rhode  Island.  —  Remington  v.  Millerd,  i  R. 
I.  93;  Clark  V.  Providence,  10  R.  I.  437. 

South  Carolina.  —  M'Kenna  v.  Road  Com'rs. 
Harp.  L.  (S.  Car.)  381. 

Tennessee.  —  Wilson  v.  Acree,  97  Tenn.  378. 

Texas.  —  Lamar  County  v.  Clements.  49 
Tex.  347. 

West  Virginia.  —  Riddle  v.  Charlestown, 
(W.  Va.  1897)  28  S.  E.  Rep.  831. 

Wisconsin.  —  Pettibone  v.  Hamilton,  40 
Wis.  402;  Madison  v.  Mayers,  (Wis.  1897)  73 
N.  W.  Rep.  43. 
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sold  parts  of  the  land  platted  with  express  reference  to  the  plat  and  with  the 
intention  of  dedicating  the  parts  designated  for  public  uses.* 

The  Filing  or  Eecording  of  a  Plat  amounts  to  a  publication  of  the  owner's  inten- 
tion to  make  a  dedication,  but  the  dedication,  nevertheless,  is  not  completed 
until  lots  have  been  sold  with  reference  to  the  plat  or  the  public  has  accepted 
the  dedication  either  expressly  or  by  user.* 


The  fact  that  a  fence  is  left  standing,  cut- 
ting off  portions  of  the  space  allotted  and 
dedicated  by  plat  or  plan,  referred  to  in  con- 
veyances, until  the  municipal  authorities  see 
fit  to  appropriate  the  land  thus  dedicated,  does 
not  rebut  the  presumption  of  dedication. 
Higgins  V.  Sharon,  5  Pa.  Super.  Ct.  Rep.  92; 
Munn  V.  Sharon,  5  Pa.  Super.  Ct.  Rep.  103. 

Indicating  a  street  on  a  map,  after  the  street 
has  been  laid  out  and  an  award  made,  but  be- 
fore payment,  and  selling  lots  with  reference 
to  the  map,  do  not  amount  to  a  dedication. 
Jerse)'  City  v.  Sackett,  44  N.  J.  L.  428. 

A  square  designated  on  a  city  map  and 
marked  by  two  boundary  stones,  never  used 
by  the  public,  but  held  by  the  owners,  has  not 
been  dedicated  as  a  public  square.  White  v. 
Flannigain,  i  Md.  525,  54  Am.  Dec.  668. 

A  plat,  even  though  not  shown  to  have  been 
made  by  the  owner,  when  taken  in  connection 
with  user,  is  some  evidence  of  an  express 
dedication.  Lawrenceburgh  v.  Wesler,  10  Ind. 
App.  153;  Denver  -■.  Clements,  3  Colo.  472. 

1.  Particular  Map  Must  Be  Clearly  Becognized.  — 
While  a  map  made  and  recorded  at  the  owner's 
request  is  admissible  as  evidence  on  the  ques- 
tion of  intent,  the  mere  making  of  a  map, 
which  was  never  filed,  and  which  was  never 
recognized  by  the  owner  in  any  transactions 
in  regard  to  the  property,  does  not  show  a 
dedication.  Napa  v.  Howland,  87  Cal.  84; 
Cook  V.  Sudden,  94  Cal.  443;  Whitworth  v. 
Berry,  69  Miss.  882;  Phillips  v.  Day,  82  Cal. 
24. 

The  owner  is  not  bound  by  a  map,  whether 
public  or  private,  not  recognized  or  assented 
to  by  him,  nor  does  the  public  acquire  any 
rights  thereby.  Cook  v.  Sudden,  94  Cal.  443; 
Schmitt  V.  San  Francisco,  100  Cal.  302;  To- 
peka  V.  Cowee,  48  Kan.  345;  Obcrlcy  v.  Hap- 
good,  2  Lane.  L,.  Rev.  (Pa.)  234;  Leland  v. 
Portland,  2  Oregon  46;  Patterson  v.  People's 
Na  ural  Gas  Co.,  172  Pa.  St.  554;  Sterling  v. 
Pearson,  25  Neb.  684. 

While  it  is  true  that  where  a  proprietor 
recognizes  a  plat  in  making  a  sale  of  lots  he 
will  be  estopped  to  deny  a  dedication  of  the 
streets  designated  upon  the  plat  embracing  his 
property,  reference  to  a  map  of  a  certain  addi- 
tion does  not  clearly  and  unequivocally  show 
an  intention  to  dedicate  a  street  appearing  on 
some  maps  in  circulation  but  not  on  others. 
Lewis  V.  Portland.  25  Oregon  133,  42  Am.  St. 
Rep.  772. 

The  Plat  Need  Not  Be  Attached  to  the  Deed 

where  the  Ims  ;irc  cfinveyed  by  the  numbers 
corresponding  to  the  numbers  upon  the  plat, 
and  where  the  plat  and  the  streets  thereon  are 
referred  loin  the  deed.  'I'rutt  v.  Spotts,  87  Pa. 
St.  339. 

Dedication  Extends  Only  to  Lands  Offered  for 
Sale.  —  The  mere  laying  out  of  land  into 
streets  and  lots  upon  a  general  plat  and  the 
sale  of  some  of  these  lt>ts  do  not  amount  to  a 
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dedication  to  the  public  of  other  streets  upon 
parts  of  the  land  where  no  lots  were  sold,  but 
which  were  reserved  from  sale.  U.  S.  v.  Chi- 
cago, 7  How.  (U.  S.)  185;  Mathis  v.  Parham, 
I  Tenn.  Ch.  533;  Irwin  v.  Dixion,  9  How.  (U. 
S.)  31;  Hewitt  V.  Pulaski,  (Tenn.  1895)  36  S. 
W.  Rep.  878. 

The  mere  exhibition  at  a  sale  of  lots,  of  a 
plat  showing  a  street  extended,  does  not 
amount  to  a  warranty  that  all  shall  be  done 
that  appears  upon  the  plan,  especially  when  a 
formal  contract  made  at  the  time  is  silent 
as  to  the  matter;  but  where  lots  are  pur- 
chased on  the  faith  that  such  street  shall  be 
kept  open,  the  grantor  and  those  claiming 
under  him  may  not  deny  the  dedication. 
Feoffees  of  Heriot's  Hospital  v.  Gibson,  2 
Dow.  301;  McLemore  v.  McNeley,  56  Mo. 
App.  556. 

Plat  of  Adjoining  Lands.  —  A  plat  of  lands  ad- 
jacent to  those  over  which  a  dedication  is 
claimed  is  admissible  to  show  the  location  but 
not  to  establish  a  dedication.  Lewis  v.  Port- 
land, 25  Oregon  133,  42  Am.  St.  Rep.  772; 
Eastland  v.  Fogo,  66  Wis.  133. 

Where  ihe  owner  of  lands  on  both  sides  of  a 
section  line  platted  the  part  on  one  side  of  the 
line,  locating  a  street  on  the  line,  there  was 
held  to  be  a  dedication  of  the  entire  width  of 
the  street,  although  only  one-half  appeared  on 
the  plat.    McDunn  v.  DesMoines,  34  Iowa  467. 

Where  no  street  appears  on  one  side  of  a 
plat,  but  a  strip  is  left  between  the  lots  and  the 
adjoining  land,  and  part  of  this  strip  is  after- 
wards conveyed  to  the  city  "  to  be  a  public 
highway,"  and  the  whole  strip  is  left  open  and 
traveled,  there  are  facts  sufficient  to  support  a 
dedication  of  the  whole  strip.  Mason  v.  Sioux 
Falls,  2  S.  Dak.  640. 

2.  Filing  Plat.  —  Hay  ward  v.  Manzer,  70 
Cal.  477;  People  v.  Reed,  81  Cal.  70,  15  Am. 
St.  Rep.  22;  Forsyth  v.  Dunnagan,  94  Cal. 
438;  Schmitt  V.  San  Francisco,  100  Cal.  302; 
Guthrie  v.  New  Haven,  31  Conn.  308;  Field 
V.  Manchester,  32  Mich.  279;  Plumer  v.  Johns- 
ton, 63  Mich.  165;  Wright  v.  Winnipeg,  4 
Manitoba  L.  Rep.  46,  3  Manitoba  L.  Rep.  349. 
See  also  Scott  v.  Des  Moines,  64  Iowa  43S. 

A  dedication  of  a  street  cannot  be  defeated 
by  filing  a  plat  on  which  such  street  does  not 
appear  and  conveying  lots  with  reference  to 
the  plat.    Getchell  v.  Benedict,  57  Iowa  121. 

Although  the  plat  was  recorded  without 
authority  of  law,  inasmuch  as  the  property 
embraced  constituted  neither  a  city  or  town 
nor  an  addition  to  a  city  or  town,  there  was  a 
dedication  of  the  streets,  alleys,  and  fence 
reservations,  by  reason  of  a  sale  of  lots  in 
reference  to  the  plat,  as  to  all  who  had  ob- 
tained title  to  lots  which  had  been  sold  accord- 
ing to  such  plat.  Woodruff  Place  v.  Raschig, 
147  Ind.  517. 

When  Copy  of  Plat  Admissible.  —  Where  a  re- 
corded map  has  been  destroyed  a  dedication 
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Interpretation  of  Plat  • —  Eflfect  to  Be  Given  to  All  Lines  and  Marks,  —  The  intention  of 
tlio  owner  in  making  the  plat  is  to  be  ascertained  from  all  the  marks  and  lines 
appearing  thereon,  and  if  possible  such  an  interpretation  should  be  followed 
as  will  give  effect  to  all  the  lines  and  statements.* 

In  Case  of  Discrepancy,  however,  the  plat  itself  will  govern  instead  of  any  notes 
or  cxplan.itions  .qipearing  in  the  margin.'* 

Particular  Purpose  of  Dedication  Must  Appear.  —  To  show  a  dedication  it  should 
clearl)^  appear  that  the  owner  intended  to  give  the  land  to  the  public.  It  is 
not  sufficient  that  some  private  use  is  not  shown;  and  no  presumption  that 
the  owner  intended  to  deprive  himself  of  his  land  can  be  relied  upon  to 
explain  any  ambiguities  or  uncertainties.  The  particular  use  for  which  the 
land  was  intended  must  plainly  appear.* 


may  be  proved  by  a  copy  given  by  one  of  the 
owners  on  which  the  streets  and  squares  are 
plainly  marked,  but  the  dedication  of  a  par- 
ticular street  cannot  be  shown  by  a  plat  on 
which  the  streets  are  not  plainly  indicated. 
Price  -'.  Breckenridge,  92  Mo.  378;  Sterling  v. 
Pearson,  25  Neb.  684. 

Changing  Plat. —  Erasing  marks  descriptive 
of  a  lot  and  mentioning  the  same  as  an  alley 
in  a  deed  of  an  adjoining  lot  shows  an  inten- 
tion to  dedicate.    Giles  v.  Ortman,  11  Kan.  59. 

Where  the  word  "  park "  appeared  upon  a 
block  in  a  plat,  but  there  was  no  mention  of  a 
park  in  the  certificate,  after  sales  had  been 
made  according  to  the  changed  plat  and  the 
block  offered  to  the  village  without  objection, 
it  was  held  that  there  was  no  dedication  of 
such  block  as  a  park.  White  Bear  v.  Stewart, 
40  Minn.  284. 

An  old  map  in  which  changes  are  apparent, 
with  reference  to  which  sales  of  lots  have  been 
made,  is  not  admissible  to  establish  the  dedi- 
cation of  any  particular  street  appearing 
thereon,  unless  it  is  also  shown  that  such 
street  was  upon  the  map  at  the  time  the  sales 
were  made.  Guillotte  v.  Toby,  11  Rob.  (La.) 
294. 

1.  If  Possible,  Some  Meaning  Should  Be  Ascribed 
to  All  the  Lines  Appearing  upon  a  Plat,  for  it  is 

not  to  be  supposed  that  any  lines  are  placed 
there  without  a  purpose.  Duluth  v.  St.  Paul, 
etc.,  R.  Co.,  49  Minn.  201;  Noblesville  v.  Lake 
Erie,  etc.,  R.  Co.,  130  Ind.  i. 

2.  Effect  of  Statements  and  Certificates.  —  A 
note  or  memorandum  on  a  plat  may  explain 
certain  ambiguities,  but  a  general  statement 
cannot  vary  what  is  definitely  shown  by  lines 
or  figures  on  the  plat,  and  in  such  case  the 
plat  itself  will  prevail  over  the  certificate  or 
memorandum.  Where  a  note  states  all  streets 
to  be  of  a  certain  width,  but  the  lines  and 
figures  show  a  certain  street  to  be  of  a  different 
width,  the  note  will  not  control  to  give  a 
different  interpretation  to  the  plat.  Winona 
V.  Huff,  ir  Minn,  iig;  Sanborn  v.  Chicago, 
etc.,  R.  Co.,  16  Wis.  19;  Arnold  v.  Weiker,  55 
Kan.  510;  Smith  v.  Montgomery,  2  Idaho 
11S7;  Field  -'.  Carr.  59  111.  198. 

3.  Leaving  Spaces  Unmarked.  —  That  a  space 
is  left  blank  on  a  plat  with  no  designation  of 
its  purposes,  does  not  show  a  dedication.  The 
purposes  for  which  it  is  dedicated  should  be 
clearly  apparent.  Ruch  v.  Rock  Island,  5 
Hiss.  (U.  S.)  95;  Princeville  v.  Auten,  77  III. 
325;  Steinaur  v.  Tell  City,  146  Ind.  490; 
Fisher  v.  Carpenter,  36  Kan.  1S4;   De  Armas 


V.  New  Orleans,  5  La.  132;  Saulet  v.  New  Or- 
leans, ID  La.  Ann.  81;  Delord  v.  New  Orleans, 
II  La.  Ann.  699;  New  York  v.  Stuyvesant,  17 
N.  Y.  34;  Schuchman  v.  Homestead,  iii  Pa. 
St.  48;  Blair  v.  Odin,  3  Tex.  288;  Oswald  v. 
Grenet,  22  Tex.  94. 

It  need  not  appear  what  private  uses  the 
dedicator  intended  to  make  of  certain  spaces 
marked  off  on  the  plat,  an  intention  to  dedi- 
cate to  public  uses  cannot  be  inferred  unless 
it  is  clearly  manifested  upon  the  plat.  Duluth 
V.  St.  Paul,  etc.,  R.  Co.,  49  Minn.  209. 

That  certain  spaces  are  left  unmarked  upon 
the  plat,  may  show  a  dedication,  however, 
when  taken  in  connection  with  declarations  of 
the  owner  or  user  for  certain  purposes  by  the 
public.  Nelson  v.  Madison,  3  Biss.  (U.  S.) 
244;  Ruch  V.  Rock  Island,  5  Biss.  (U.  S.)  95, 
Princeville  v.  Auten,  77  111.  325,  Young  v. 
Mahaska  County.  88  Iowa  681;  Rowan  v.  ^ 
Portland,  8  B.  Mon.  (Ky.)  232;  New  Orleans 
7'.  Hopkins,  13  La.  331;  Municipality  No.  2  v. 
Orleans  Cotton  Press.  18  La.  122,  36  Am.  Dec. 
624;  Hurley  v.  Mississippi,  etc.,  Boom  Co.,  34 
Minn.  143;  Oswald  v.  Grenet,  22  Tex.  94; 
Skeen  v.  Lynch,  i  Rob.  (Va.)  198. 

Making  a  plat  on  which  lots  at  the  end  of 
existing  streets  conform  to  the  streets  in  width 
does  not  show  an  intention  to  dedicate  those 
lots  for  street  purposes.  Brown  v.  Stein,  38 
Neb.  596. 

Where  two  streets  at  right  angles  to  each 
other  are  dedicated  by  a  plat,  it  is  presumed 
that  a  dedication  of  the  square  formed  by  their 
intersection  was  intended  also.  Yost  v.  Leon- 
ard, 34  Iowa  9. 

A  triangular  piece  of  land  at  the  junction  of 
two  streets,  open  only  where  it  adjoined  the 
streets,  and  forming  a  ciil-dc-sac ,  but  affording 
the  only  access  to  certain  lots,  was  held  a 
street,  where  these  facts  appeared  on  the  plat, 
and  there  was  no  evidence  to  the  contrary. 
Hanson  v.  Eastman,  21  Minn.  509. 

Leaving  a  strip,  a  continuation  of  a  wharf, 
unmarked,  and  numbering  all  of  the  lots  for 
sale,  where  the  statute  requires  the  lots  to  be 
numbered  and  the  streets  clearly  designated, 
shows  an  intent  to  dedicate  such  strip  as  a 
wharf.  Buschmann  v.  St.  Louis,  121  Mo. 
523- 

Insufficient  Marks.  —  A  line  of  dots  on  a  plan 
is  not  sufficieni  to  show  the  dedication  of  a 
street,  when  the  width  and  length  are  not 
given,  even  though  the  lines  are  marked 
streets  or  avenues  David  f.  New  Orleans, 
16  La.  Ann.  404  79  Am.  Dec.  586;  Princeton 
Volume  IX. 


Evidence  of  Dedication. 


DEDICA  TION. 


Flatting  and  Sale  of  Lots. 


Effect  of  Certain  Words.  —  Certain  words  appear  frequently  upon  plats  and  have 
been  declared,  when  nothing  appears  to  the  contrary  on  the  plat,  to  show  an 
intent  to  make  a  dedication  to  the  public.  Such  words  as  "  square,"  "  com- 
mon," "park,"  "public  square,"  or  "public  grounds,"  indicate  a  public  use, 


V.  Templeton,  71  111.  68;  Lippincott  v.  Harvey, 
72  Md.  572;  Ely  V.  Bates,  5  Wis.  467. 

A  dotted  line  on  a  plat,  with  the  words  "  line 
of  front  of  building  is  twenty  feet  from  the 
street,"  does  not  indicate  an  intention  to  dedi- 
cate the  space  between  this  line  and  the  street 
as  a  part  of  the  street,  but  distinctly  negatives 
such  an  intention.  Eckhart  v.  Irons,  128  111. 
577- 

Future  Intent. —  Lines  showing  the  location 
of  streets  should  certain  streets  already  in  ex- 
istence be  extended,  or  indicating  an  intent  on 
the  part  of  the  owner  at  some  future  time  to 
dedicate  streets  in  such  places,  do  not  show  a 
dedication.  Covington  v.  McDonald,  94  Ky. 
I;  Van  Valkenburgh  v.  Milwaukee,  30  Wis 
338;  Crippen  v.  State  University,  12  Ohio  96; 
New  Albany  v.  Williams,  126  Ind.  i;  Central 
Land  Co.  -'.  Providence,  15  R.  I.  246. 

Lands  Adjacent  to  a  River  or  Other  Body  of 
Water.  —  When  a  plat  shows  a  street  along  a 
stream  or  body  of  water,  but  the  width  of  the 
street  or  its  boundaries  is  not  definitely 
shown,  whether  the  dedication  extends  to  the 
water's  edge  or  is  limited  to  the  usual  width 
of  the  street  is  to  be  determined  by  all  the 
facts  attending  the  dedication  and  by  subse- 
quent user.  Municipality  No.  2  v.  Orleans 
Cotton  Press,  i3  La.  122,  36  Am.  Dec.  624; 
Lafayette  Holland,  18  La.  286;  Skeen  v. 
Lynch,  i  Rob.  (Va.)  198;  Newport  v.  Taylor, 
16  B.  Mon.  (Ky.)  803;  Hurley  v.  Mississippi, 
etc.,  Boom  Co.,  34  Minn.  143;  Chicago  v.  Van 
Ingen,  152  111.  624;  Elgin  v.  Reckwith,  119  111. 
367;  Banks  v.  Ogden,  2  Wall.  (U.  S.)  57; 
Schuchman  v.  Homestead,  iii  Pa.  St.  48; 
Doe  V.  Jones,  11  Ala.  63. 

Where  the  boundaries  and  width  of  a  street 
along  a  river  bank  are  shown  on  a  plat,  an  in- 
tention not  to  dedicate  the  space  between  the 
street  and  low-water  mark  is  shown.  Mc- 
Laughlin V.  Stevens.  18  Ohio  94.  Contra, 
Rowan  v.  Portland,  8  B.  Mon.  (Ky.)  232. 

Where  a  plat  fails  to  designate  any  strips  of 
land  as  public  streets,  only  blocks  consisting 
of  numbered  lots  of  designated  dimensions, 
with  strips  between  of  designated  dimensions, 
appearing  on  the  plat,  it  does  not  plainly  show 
an  intention  on  the  part  of  the  owner  to  dedi- 
cate to  the  public  as  streets  the  strips  of  land 
designated  on  the  plat.  Especially  is  this  true 
f)f  an  irregular,  uneven  strip  along  a  lake 
shore.    Chicago  v.  Drexel,  141  111.  8g. 

Where  a  ferry  across  a  navigable  stream 
existed  at  the  end  of  a  street  dedicated  by 
making  a  plat  of  lands  and  selling  lots  with 
reference  thereto,  and  the  land  under  the 
water  was  owned  by  the  dedicators,  it  was 
held  that  the  street  terminated  at  the  water's 
edge,  and  that  there  was  no  dedication  of  the 
ferry  or  the  land  undei  the  water.  Mark  v. 
West  Troy,  151  N.  Y.  453. 

Where  the  space  between  the  lots  and  a 
river  or  lake  is  marked  "  reserved  landing  " 
or  "  reserved  for  lighthouse,"  an  intention 
not  to  dedicate  such  space  to  the  public  is 
shown.     Grant  v.  Davenport,  18  Iowa  179; 
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Emmons  v.  Milwaukee,  32  Wis.  434.  See  also 
Cowles  V.  Gray,  14  lovva  i. 

Marking  streets  on  a  plat  as  extending  to 
tidewater  amounts  to  a  dedication  of  all  the 
land  so  indicated,  and  when  any  part  is  filled 
up  it  becomes  a  public  highway,  and  the 
rights  of  the  public  therein  are  not  lost  by  the 
subsequent  conveyance  of  the  fee.  Jersey 
City  V.  Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq. 
548,  reversing  12  N.  J.  Eq.  253. 

Where  an  i^rregular  strip  designated  as  a 
street  is  left  along  a  navigable  river  it  is  pre- 
sumed that  it  was  the  intent  of  the  owner  to 
give  the  public  access  to  the  water  by  means 
of  such  street,  and  there  is  a  dedication  of 
such  strip  for  its  entire  width  to  low-water 
mark,  for  if  there  were  a  strip  reserved  be- 
tween the  street  and  the  river  the  public 
would  be  seriously  inconvenienced  and  the 
value  of  the  lots  laid  out  materially  lessened. 
Webb  V.  Demopolis,  95  Ala.  116;  Barclav  v. 
Howell,  6  Pet.  (U.  S.)  498;  Rowan  v.  Port- 
land, 8  B.  Mon.  (Ky.)  233. 

The  designation  upon  a  plat,  of  a  strip  of 
land  along  the  water  as  a  "  street,"  does  not 
show  a  dedication  as  a  landing  or  levee,  but  a 
dedication  for  street  purposes  alone.  Bris- 
bine  v.  St.  Paul,  etc.,  R.  Co.,  23  Minn. 
114. 

Submerged  Lands.  —  Lands  covered  by  water 
may  be  dedicated  to  public  uses  as  well  as  any 
others,  provided  a  complete  title  is  in  the  dedi- 
cator. Where  the  lands  are  covered  by  navi- 
gable waters  the  rights  of  navigation  cannot 
be  interfered  with;  but  this  does  not  prevent  a 
city  from  establishing  dock  lines  and  filling 
up  to  such  lines  and  dedicating  streets  over 
the  filled  land.  Where  the  title  to  such  lands 
is  in  the  state  the  assent  of  the  state  is  neces- 
sary to  the  validity  of  the  dedication.  Story 
V.  New  York  El.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64 
Fed.  Rep.  421;  State  v.  Forrest,  12  Wash.  483; 
People  V.  Williams,  64  Cal.  498;  Jersey  City 
V.  Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  347; 
Ruge  V.  Apalachicola  Oyster  Canning,  etc., 
Co.,  25  Fla.  656. 

Lands  between  waters  actually  navigable 
and  the  shore  line  may  be  dedicated  to  the 
public.  The  establishment  of  a  dock  line  by 
the  city  is  an  acceptance  of  so  much  of  the 
land  dedicated  as  is  included  within  the  lines 
established  by  the  city.  Yates  -'.  Judd,  18 
Wis.  ii8. 

There  may  be  no  dedication  for  a  street  of 
lands  covered  by  navigable  waters.  Simmons 
V.  Mumford,  2  R.  I.  172.  But  after  the  owner 
has  platted  such  lands  and  sold  lots  with 
reference  to  the  plat  he  is  estopped  from 
asserting  title  to  the  part  designated  as  streets. 
Providence  Steam-Engine  Co.  -'.  F^rovidencc, 
etc..  Steamship  Co.,  12  R.  I.  348,  34  Am.  Rep. 
652. 

Filling  up  land  under  water  and  assessing 
adjoining  owners  for  the  benefit,  by  the  corpo- 
ration of  New  York,  docs  not  amount  to  a 
dedication  to  public  uses  of  such  raised  land. 
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cither  for  purposes  ot  a  free  passage  ( 
j^romids  of  pleasure,  amusement,  recre 
aiul  unrestricted  abandonment  to  such 

Schermcrhoni        New  York,  3  Edw.  Ch.  (N. 
Y.)  II.). 

For  Railroad  Purposes.  —  Marking  a  strip  with 
tlic  name  of  a  railroad  or  locating  tracks  and 
depot  upon  a  plat,  thougli  it  may  show  an  in- 
tention that  such  lands  shall  eventually  be 
used  for  railroad  purposes,  does  not  amount 
to  a  dedication  or  grant  to  the  railroad  com- 
pany. Illinois  Cent.  R.  Co.  v.  Indiana,  etc., 
R.  Co.,  S5  111.  211;  Ritchie  v.  Kansas,  etc.,  R. 
Co.,  55  Kan.  36;  McWilliams  v.  Morgan,  61 
111.  8g. 

On  a  plat  a  space  was  marked  "  lot  for 
depot  building,"  and  red  lines  were  drawn  in 
the  centre  of  several  streets  leading  from  this 
lot.  It  was  held  that  the  lines  were  not  put 
there  without  a  purpose,  and  they  clearly  in- 
dicated that  such  streets  were  to  be  used  for 
railroad  tracks.  Subsequent  use  for  that  pur- 
pose could  be  considered  in  explaining  the 
meaning  of  these  lines.  Noblesville  v.  Lake 
Erie,  etc.,  R.  Co.,  130  Ind.  i. 

Leaving  a  space  in  the  centre  or  along  the 
side  of  a  street  upon  a  plat,  indicated  as  for  a 
railroad,  shows  an  intention  not  to  dedicate 
such  strip  as  a  part  of  the  street,  and  the  pur- 
chaser of  a  lot  cannot  object  to  the  use  of  the 
street  by  the  railroad.  Pennsylvania  R.  Co. 
V.  Ayres,  50  N.  J.  L.  660,  48  N.  J.  L.  44;  Mc- 
Williams V.  Morgan,  6:  111.  8g;  Evans  v. 
Savannah,  etc.,  R.  Co.,  go  Ala.  54. 

1.  Certain  Words  Construed —  United  States. 
—  Bayliss  v.  Pottawotamie  County,  5  Dill.  (U. 
S.)  549;  Hoyt  V.  Gleason,  65  Fed.  Rep.  685. 

Arizona.  —  Evans  v.  Blankenship,  (Arizona 
1895)  39  Pac.  Rep.  812. 

Illinois.  — Chicago,  etc.,  R.  Co.  v.  Joliet,  79 
111.  25.  See  also  Chicago  v.  Ward,  i6g  111. 
392. 

lo'iva.  —  Livermore  v.  Maquoketa,  35  Iowa 
358;  Fisher  v.  Beard,  40  Iowa  625. 

Missouri.  —  Hannibal  v.  Draper,  36  Mo.  332; 
Price  V.  Breckenridge,  g2  Mo.  378;  Goode  v. 
St.  Louis,  113  Mo.  257. 

New  Jersey.  —  Methodist  Episcopal  Church 
V.  Hoboken,  33  N.  J.  L.  13,  g7  Am.  Dec.  696. 

North  Carolina.  —  Bath  v.  Boyd,  i  Ired.  L. 
(23  N.  Car.)  194. 

Ohio.  —  Huber  v.  Gazley,  18  Ohio  18, 
affirmed  3  Ohio  St.  399. 

Wisconsin.  —  Williams  v.  Smith,  22  Wis.  594. 

Public  Square.  —  But  in  Baker  z/.  Johnston, 
21  Mich.  319,  it  was  held  that  "  public  square  " 
does  not  sufficiently  show  the  use  intended. 

"  McGill's  Square,"  designating  grounds  occu- 
pied by  the  residence  and  grounds  of  the  dedi- 
cator, does  not  show  a  dedication  to  the  public. 
Toronto  v.  McGill,  7  Grant's  Ch.  (U.  C.)  462. 

Nor  Does  "Richmond  Square,"  so  as  to  deprive 
the  owner  of  the  right  to  charge  for  waters 
taken  from  a  spring  on  said  square.  Grand 
Hotel  Co.  '■.  Cross,  44  U.  C.  Q.  B.  153. 

So  "  Garden  Square  "  or  "  Spencer  Square  "  does 
not  necessarily  imply  a  dedication.  Pella 
V.  Scholte,  24  Iowa  283,  95  Am.  Dec.  729; 
Logansport  v.  Dunn,  8  Ind.  378. 

A  Lot  Marked  " R,"  "Pro  Bono  Publico,"  on 
which  there  is  a  spring,  indicates  a  dedication 


)r  to  be  ornamented  and  improved  for 
ition,  or  health,  and  import  a  complete 
public  uses.* 

to  the  public  rather  than  to  the  county.  Ra- 
leigh County  V.  Ellison,  8  W.  Va.  308. 

"  Courthouse  "  and  "Jail "  on  a  plat  indicate  a 
dedication  to  the  county,  and  not  to  the  state. 
Travis  v.  County  v.  Christian,  (Tex.  Civ. 
App.  1892)  21  S.  W.  Rep.  119.  But  "  Court 
Square  "  does  not  necessarily  mean  that  pub- 
lic buildings  must  be  erected  thereon;  it 
amounts  to  a  dedication  as  a  public  square  al- 
though such  buildings  are  never  erected.  San 
Leandro  v.  Le  Breton,  72  Cal.  170. 

"  Reserved  Public  Square  "  on  a  plat  does  not 
necessarily  show  an  intention  to  dedicate  the 
lands  indicated  thereby  to  the  public  for  gen- 
eral public  use.  It  may  be  shown  that  such 
space  was  reserved  for  the  county  buildings, 
and  a  deed  to  the  county  for  that  purpose  is 
competent  evidence  to  show  the  dedication  to 
this  particular  use.  Daniels  v.  Wilson,  27 
Wis.  492. 

"  Seminary  Square  "  or  "  College  Square  "  on  a 

plat  indicates  a  dedication  to  public  uses  for 
seminary  or  college  purposes.  Miami  County 
V.  Wilgus,  42  Kan.  457;  Weeping  Water  v. 
Reed,  21  Neb.  261. 

"Market  Square"  indicates  a  dedication  to 
public  uses,  and  not  that  the  square  so  marked 
is  to  be  used  for  market  purposes  alone.  Scott 
V.  Des  Moines,  64  Iowa  438. 

"Park"  indicates  a  dedication  to  the  public 
for  purposes  similar  to  those  just  mentioned 
in  case  of  a  public  square.  Archer  v.  Salinas 
City,  93  Cal.  43;  Rhodes  v.  Brightwood,  145 
Ind.  21;  Atty.-Gen.  v.  Abbott,  154  Mass.  323; 
Middleton  v.  Wharton,  41  Minn.  266;  Ehmen 
V.  Gothenburg,  50  Neb.  715;  Price  v.  Plain- 
field,  40  N.  J.  L.  609;  Steel  v.  Portland,  23 
Oregon  176. 

A  "  park  "  is  a  tract  of  land  in  or  near  a  city 
or  town  and  devoted  to  purposes  of  amuse- 
ment, pleasure,  or  exercise.  The  word  upon 
a  plat  indicates  a  public,  not  a  private,  use, 
and  the  addition  of  the  owner's  name  thereto 
does  not  show  a  reservation  for  private  uses  of 
a  block  so  designated.  Ehmen  v.  Gothenburg, 
50  Neb.  715. 

R.  platted  lands  and  sold  lots  with  reference 
to  a  plat  on  which  a  section  was  marked  "  An- 
nette Park,  now  belonging  to  R."  This  was 
held  to  amount  to  a  dedication  as  a  public 
park.    Bayonne  v.  Ford,  43  N.  J.  L.  292. 

On  a  plat  appeared  a  triangular  space  with 
its  base  along  a  lake,  and  about  one  hundred 
feet  from  the  shore,  and  parallel  thereto  ap- 
peared an  alley  thirty  feet  wide,  beyond  vfhich 
appeared  the  words  "  Eagle  Park."  It  was 
held  that  the  whole  space  was  dedicated. 
Middleton      Wharton,  41  Minn.  266. 

Place  —  March^ —  Coliseum  —  Colysee.  • —  Prop- 
erty may  be  used  for  public  convenience  or 
necessity  without  divesting  the  owner  of  his 
title  or  investing  the  public  with  title.  The 
designation  of  places  for  public  worship  or 
amusement  on  the  plan  of  a  city  does  not  raise 
a  presumption  of  dedication.  "  Marche," 
"  Place,"  "  Coliseum,"  or  "  Colys6e,"  does 
not  necessarily  indicate  a  dedication  to  the 
public.  David  v.  Municipality  No.  Two,  14 
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Parol  Evidence  to  Explain  Plat.  —  Parol  evidence  is  admissible  to  explain  words 
or  marks  appearing  on  a  plat,  but  not  to  explain  the  intention  of  the  donor. 
The  plat  must  speak  for  itself,  and  when  lots  are  sold  with  reference  to  the 
plat  both  grantor  and  grantee  are  bound  thereby,  and  its  effect  cannot  be 
varied  by  evidence  of  the  intention  or  understanding  of  either  party.* 

Eights  Acquired  by  Purchasers  with  Reference  to  a  Plat.  —  Purchasers  of  lots  with 
reference  to  a  plat  acquire  a  vested  interest  in  the  lands  dedicated  thereby  to 
public  uses.  They  have  a  right  to  have  the  streets  and  public  squares  desig- 
nated on  the  plat  kept  open  for  the  purposes  for  which  dedicated,  and  may 
maintain  suit  for  the  removal  of  obstructions  thereon.*    The  purchasers  of 


La.  Ann.  885;  Xiques  Bujac,  7  La.  Ann. 
498;  Sarpy  v.  Municipality  No.  Two,  9  La. 
Ann.  597,  61  Am.  Dec.  221;  Livaudais  v. 
Municipality  No.  Two,  5  La.  Ann.  8. 

On  a  plan  made  by  A.  appeared  a  circle 
marked  "  Place  Tivoli,"  and  two  streets  di- 
verging therefrom  with  strips  in  the  centre 
marked  "  Canal  de  Tivoli  "  and  "  Canal  des 
Tritons."  Sales  were  made  in  accordance 
with  plan  and  spaces  used  by  the  public  for 
thirty  years.  There  was  held  to  be  a  com- 
plete dedication.  Sarpy  v.  Municipality  No. 
Two,  9  La.  Ann.  597,  61  Am.  Dec.  221. 

The  Term  "  Reserved."  —  Though  a  street  or 
a  park  appears  upon  a  plat,  if  it  is  accom- 
panied by  the  statement  that  it  is  "  reserv'ed," 
an  intention  not  to  dedicate  is  shown.  Baker 
V.  Vanderburg,  99  Mo.  378;  Patterson  v.  Peo- 
ple's Natural  Gas  Co.,  172  Pa.  St.  554. 

1.  Parol  Evidence.  —  Livaudais  v.  Municipal- 
ity Number  Two,  16  La.  509;  Wayzata  v. 
Great  Northern  R.  Co.,  46  Minn.  505;  Brown 
'J.  Manning.  6  Ohio  29S,  27  Am.  Dec.  255; 
Huber  v.  Gazley,  18  Ohio  18,  3  Ohio  St.  399; 
French  v  Scheuber,  6  Tex.  Civ.  App.  617; 
Vaughan  v.  Lewis,  89  Va.  187;  Kelly  v.  West 
Seattle  Land,  etc.,  Co.,  4  Wash.  194;  Emmons 
V.  Milwaukee,  32  Wis.  434;  Diedrich  v.  North- 
western Union  R.  Co.,  42  Wis.  248,  24  Am. 
Rep.  399.  See  also  Porter  v.  Carpenter,  (Fla. 
1897)  21  So.  Rep.  788.  Compare  Wilder  v.  St. 
Paul,  12  Minn.  192;  Dower  v.  St.  Paul,  etc., 
R.  Co.,  23  Minn.  271;  Harris  County  v.  Tay- 
lor, 58  Tex.  690. 

The  mere  understanding  of  a  purchaser  of 
an  adjacent  lot  that  a  square  was  to  be  left 
open  is  not  evidence  of  the  dedication  of  such 
square.    Macon  v.  Dasher,  90  Ga.  195. 

Declarations  of  the  grantor  or  his  agent  not 
contradicting  the  plat  are  admissible  to  show 
the  extent  of  the  dedication.  Barclay  v. 
Howell,  6  Pet.  (U.  S.)  498. 

Subsequent  User.  —  Where  the  lines  and 
marks  upon  a  plat  are  ambiguous  and  do  not 
clearly  show  the  intention  of  the  dedicator, 
subsequent  user  is  admissible  in  explanation 
thereof.  Shreveport  v.  Drouin,  41  La.  Ann. 
867;  Noblesville  v.  Lake  Erie,  etc.,  R.  Co.,  130 
Ind.  I. 

By  filing  a  plat  A.  dedicated  a  strip  of  land 
fifty  feet  wide  as  a  street.  The  south  thirty 
feet  of  the  strip  was  separated  from  the  north 
twenty  feet  by  a  dotted  line  and  marked 
"Thirty  feet  reserved  for  sidewalk,  shrub- 
bery, and  ornamental  purposes."  It  was 
held  that  by  user  this  thirty-foot  strip  became 
a  public  street  without  restriction.  Dickerson 
V.  Detroit,  99  Mich.  498. 


2.  Rights  of  Purchasers — Illinois.  —  Marsh 
V.  Fairbury  163  111.  401. 

loTua.  —  Lefifler  v.  Burlington,  18  Iowa  361. 

Louisiana.  —  Burthe  v.  Fortier,  15  La. 
Ann.  9. 

A'cw  York.  —  Olean  v.  Steyner,  135  N.  Y. 
341;  Cunningham  v.  Fitzgerald,  138  N.  Y. 
165;  Lord  V.  Atkins,  138  N.  Y.  185;  Matter  of 
Adams,  141  N.  Y.  297. 

Ohio.  —  Doren  v.  Horton,  i  Disney  (Ohio) 
401. 

Pennsylvania.  — In  re  Opening  of  Pearl  St., 
Ill  Pa.  St.  565. 

Rhode  Island.  —  Tha.xter  v.  Turner,  17  R.  I. 
799- 

Texas.  —  Oswald  v.  Grenet,  22  Te.x.  94; 
Preston  v.  Navasota,  34  Tex.  684. 

Wisconsin.  —  Weisbrod  v.  Chicago,  etc.,  R. 
Co..  21  Wis.  602. 

That  the  dedication  has  never  been  accepted 
on  the  part  of  the  public,  does  not  deprive  the 
purchasers  of.lots  of  their  rights  in  the  streets 
dedicated.  Baltimore  Belt  R.  Co.  v.  McCol- 
gan,  83  Md.  650. 

The  extent  of  the  rights  acquired  by  pur- 
chasers of  lots  with  reference  to  a  plat  does 
not  seem  to  be  definitely  settled.  Where  the 
streets  have  been  accepted  so  as  to  establish 
them  as  public  highways  any  member  of  the 
public  who  would  be  inconvenienced  by  the 
closing  or  obstruction  of  any  street  may,  prob- 
ably, insist  on  its  being  kept  open.  But  when 
there  has  been  merely  a  sale  with  reference  to 
the  plat,  with  neither  acceptance  nor  user  by 
the  public,  many  cases  hold  that  the  purchaser 
is  entitled  to  have  a  street  kept  open  for  its 
full  width,  but  only  to  the  nearest  traveled 
highway,  and  that  he  has  no  rights  in  the 
other  streets  designated  on  the  plat.  Carey  v. 
Toronto,  ii  Ont.  App.  416,  14  Can.  Sup.  Ct. 
Rep.  172;  Randall  v.  Hall,  4  De  G.  &  Sm.  343; 
Mahler  v.  Brumder,  92  Wis.  477;  Havvley  v. 
Baltimore,  33  Md.  270;  Baltimore  v.  Frick,  82 
Md.  77;  Tinges  v.  Baltimore,  51  Md.  600; 
Huelsman  v.  Mills,  12  Am.  L.  Rec.  301. 

The  street  limiting  the  extent  of  the  dedica- 
tion need  not  be  an  open  street,  however. 
Baltimore  v.  Frick,  82  Md.  77. 

Other  cases  hold  that  the  purchaser  of  a  lot 
is  entitled  to  have  all  the  streets  designated  on 
the  plat  kept  open,  and  not  merely  those  adja- 
cent to  his  lot.  Wolfe  v.  Sullivan,  133  Ind. 
331;  Indianapolis  v.  Kingsbury,  loi  Ind.  200, 
51  Am.  Rep.  749;  Taylor  7/.  Com..  29  Gratt. 
(Va.)  780;  Wilson  v.  Acrce,  97  Tcnn.  378; 
In  re  Opening  of  Pearl  St.,  HI  Pa.  St.  565. 

Where  by  means  of  a  plat  an  offer  is  made 
to  dedicate  a  square  for  a  particular  purpose. 
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Jots  acquire  not  only  a  right  to  the  use  of  the  streets,  but  the  fee  in  the  land 
itself  to  the  centre  of  the  adjoining  street,  subject  merely  to  the  rights  of  the 
numicijjality  and  of  the  other  purchasers  of  lots  to  a  way  for  access  to  their 
lots.  No  title  remains  in  the  dedicator  which  can  give  him  a  right  to  obstruct 
a  street  upon  its  abandonment  by  the  public* 

Obligations  of  Grantor.  —  By  the  sale  and  conveyance  of  lots  with  reference  to 
a  plat  I  he  L;ranti)r  becomes  bound  not  to  use  the  lands  designated  as  streets 
or  parks,  ox  lor  other  public  uses,  otherwise  than  for  the  purposes  designated 
on  the  plat,  and  a  grant  or  covenant  is  implied  that  such  streets  and  parks 
shall  be  forever  open  to  the  use  of  the  public.'"^    Whenever  the  public  con- 


as  for  Uie  creclion  of  ceriain  public  buildings 
ihcreon,  but  the  offer  is  not  accepted,  the  pur- 
chasers of  lots  with  reference  to  the  plat  can- 
not insist  that  such  square  remain  an  open 
one.    Sinclair  v.  Comstock,  Harr.  (Mich.)  404. 

The  purchaser  of  a  tract  of  land  by  metes 
and  bounds  acquires  no  rights  in  a  street 
subsequently  dedicated  alongside  such  tract. 
Kno'.t  V.  Jefferson  St.  Ferry  Co.,  9  Oregon  530. 

1.  Moore  v.  Johnston,  87  Ala.  220;  Bayard 
^t>.  Harg;ove,  45  Ga.  342;  Hamilton  v.  Chi- 
cago, etc.,  R.  Co  ,  124  111.  241;  Cook  v.  Bur- 
ington,  30  Iowa  94,  6  Am.  Rep.  649;  Dubuque 
V.  Maloney,  9  Iowa  458,  74  Am.  Dec.  358; 
Willoughby  v.  Jenks,  20  Wend.  (N.  Y.)  96; 
Bissell  V.  New  York  Cent.  R.  Co.,  23  N.  Y. 
61;  Dobson  V.  Hohenadel,  148  Pa.  St.  367;  Pet- 
tibo.ie  V.  Hamilton,  40  Wis.  402. 

So  Where  the  Street  Dedicated  Is  Bounded  on 
One  Side  by  a  Navigable  Kiver  or  other  body  of 
water,  the  purchaser  of  an  abutting  lot  takes 
title  only  to  the  centre  of  the  street,  even 
though  the  street  in  front  of  hi'^  lot  is  not  of 
full  width;  the  title  to  the  remainder,  from 
the  centre  of  the  street  to  the  water's  edge,  re- 
mains in  the  original  owner.  Demopolis  v. 
Webb,  87  Ala.  659;  Brisbine  v.  St.  Paul,  etc., 
R.  Co.,  23  Minn.  114;  Banks  v.  Ogden,  2  Wall. 
(U.  S.)  57. 

The  grantee  of  a  lot  takes  to  the  water's 
edge.    Taylor  v.  Armstrong,  24  Ark.  102. 
"Where  a  Street  Is  Wholly  On  the  Land  Platted 

and  forms  the  boundary  of  such  land,  the 
grantee  of  a  lot  takes  title  to  all  of  the  street 
in  front  of  his  lot.  Snoddy  v.  Bolen,  122  Mo. 
479- 

But  Where  a  Parcel  of  Land  Is  Reserved  for  the 
Purposes  of  a  Park  as  well  as  a  highway,  the 
owners  of  abutting  lots  have  no  title  to  any 
part  of  such  reservation.  Cook  v.  Burlington, 
30  Iowa  94,  6  Am.  Rep.  649;  Bennett  v.  Chi- 
cago, etc.,  R.  Co.,  73  Fed.  Rep.  696. 

Mineral  Eights.  —  Where  a  dedication  has 
taken  place  under  a  statute  or  by  a  deed  to 
the  municipality,  and  the  title  has  vested  in 
the  municipality,  nevertheless,  if  the  grantor 
at  the  time  of  the  dedication  has  expressly 
reserved  all  mineral  rights  in  the  land  dedi- 
cated, the  subsequent  purchaser  of  an  abut- 
ting lot  by  number  acquires  a  right  to  all  the 
minerals  in  the  land  to  the  centre  of  the 
street.  Snoddy  v.  Bolen,  122  Mo.  479;  Tous- 
ley  z\  Galena  Min.,  etc.,  Co.,  24  Kan.  328. 

Eight  of  Way  —  Iowa.  —  The  purchaser  of 
town  property  in  Iowa  does  not  take  title  in 
fee  of  the  same  to  the  centre  of  the  street  on 
"which  it  fronts,  but  the  only  interest  which  he 
possesses  in  or  to  the  streets  is  that  which 
is  common  to  the  whole  public  —  the  right  of 
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way  over  them.  Milburn  v.  Cedar  Rapids,  12 
Iowa  246;  Bennett  v.  Chicago,  etc.,  R.  Co.,  73 
Fed.  Rep.  6g6. 

A  Ptirchaser  Before  Acceptance  by  the  Public 
takes  the  fee  to  the  land  in  the  street  burdened 
with  the  unaccepted  offer.  Schmitz  v.  Ger- 
mantown,  31  111.  App.  286. 

Purchaser  of  Lots  May  Not  Deny  a  Dedication. 
—  The  purchaser  of  real  estate  with  reference 
to  a  plan  on  which  the  streets  are  delineated 
may  not  afterwards  close  up  such  streets. 
Sheen  v.  Stothart,  29  La.  Ann.  630;  Whitfield 
V.  Horrocks,  15  III  App.  315;  Merrill  v.  New- 
ton, 99  Mich.  225;  Marble  v.  Price,  54  Mich. 
466. 

One  holding  title  by  a  deed  referring  to  a 
map  on  which  a  street  dedicated  by  acts  of  the 
grantor  does  not  appear  is  not  thereby  estopped 
from  asserting  the  existence  of  such  street. 
Getchell  v.  Benedict,  57  Iowa  121. 

Where  one  takes  a  deed  of  lots  according 
to  an  unacknowledged  recorded  plat,  he  is 
estopped  from  denying  the  validity  of  the 
dedication  of  the  streets  on  the  plat  on 
account  of  the  want  of  an  acknowledgment. 
Giffen  v.  Olathe,  44  Kan.  342. 

After  making  a  contract  to  sell,  the  holder 
of  the  legal  title  may  survey  and  plat  lands, 
and  if  the  lands  are  purchased  with  reference 
to  the  plat  the  purchasers  are  estopped  from 
denying  the  dedication  of  the  streets  laid  out 
thereon.  Com.  -■.  McDonald,  16  S.  «&  R.  (Pa.) 
390- 

2.  Obligations  of  Grantor.  —  Lennig  v.  Ocean 
City  Assoc.,  41  N.  J.  Eq.  606,  56  Am.  Rep.  16; 
Heitz  V.  St.  Louis,  no  Mo.  6)8;  McLemore  v. 
McNeley,  56  Mo.  App.  556;  Dobson  v.  Hohena- 
del, 148  Pa.  St.  367. 

After  a  sale  of  lots,  the  owner  may  not  close 
up  a  street  called  for  by  the  plat,  though  sub- 
sequent surveys  show  that  land  has  been  in- 
cluded therein  by  mistake,  nor  though  prior 
sales  prevent  opening  the  street  to  the  full  ex- 
tent shown  by  the  plat.  Burns  v.  Liberty,  131 
Mo.  372;  Reg.  V.  Boulton,  15  U.  C.  Q.  B.  272. 

If  the  purchasers  of  lots  do  not  object,  and 
no  one  would  be  injured  thereby,  the  dedi- 
cator may  close  up  streets  appearing  upon  a 
plat.    Schmitt  v.  San  Francisco,  100  Cal.  302. 

Purchasers  of  lots  are  entitled  to  have  the 
streets  necessary  for  the  enjoyment  of  their 
property  kept  open,  but  the  owner  is  not 
estopped  from  shutting  up  any  street  or  portion 
thereof  delineated  on  his  plat,  where  private 
rights  are  not  directly  affected;  and  against 
the  municipality,  where  the  public  has  not  ac- 
quired rights  by  user,  or  acceptance,  he  is  not 
estopped.  Diamond  Match  Co.  v.  Ontonagon, 
72  Mich.  249. 
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venience  requires  the  opening  and  use  of  such  dedicated  lands  the  public 
authorities  may  proceed  at  once  to  take  the  necessary  steps  to  secure  the 
enjoyment  thereof,  and  the  dedicator  is  entitled  to  no  compensation  therefor.* 

Eights  Acquired  by  the  Public  in  the  Streets  and  Squares  Appearing  upon  a  Plat.  —  The 
interests  of  the  public  at  large  may  differ  from  those  of  purchasers  of  lots;  and 
while  the  latter  may  insist  on  having  the  streets  delineated  on  the  plat  kept 
open  —  and  such  a  right  as  appurtenant  to  the  lot  vests  in  the  grantee 
immediately  upon  the  purchase  being  made —  until  there  has  been  a  sufficient 
acceptance,  either  by  user  or  by  action  of  the  public  authorities,  the  public 
acquires  no  rights  and  incurs  no  liabilities.'* 

A  comparison  of  several  leading  cases  shows  a  wide  difference  of  opinion  as 
to  the  rights  acquired  by  the  public  generally;  some  cases  holding  that  the 
effect  of  a  sale  of  lots  with  reference  to  a  plat  is  simply  to  give  the  purchaser 
of  a  lot  a  right  of  way,  as  appurtenant  to  the  land  purchased,  over  the  lands  of 
the  maker  of  the  plat,  along  the  lines  indicating  the  streets,  to  the  nearest 
traveled  highway,  while  other  cases  go  to  the  extent  of  holding  that  as  a 
dedication  is  necessarily  to  the  public,  whenever  the  liability  of  the  dedicator 
becomes  fixed,  as  it  docs  by  the  sale  of  lots,  a  right  immediately  vests  in  the 
public,  and  that  not  only  the  purchasers  of  lots,  but  also  the  public,  by  its 
proper  officers,  can  insist  on  having  the  lands  dedicated  kept  open  and  applied 
to  the  public  use  intended.^ 


1.  Owner  Not  Entitled  to  Damages  When 
Street  Opened. —  Colorado.  —  Denver  -'.  Cle- 
ments, 3  Colo.  4/2. 

New  Jersey.  —  Pope  v.  Union,  i8  N.  J.  Eq. 
282;  Clark  V.  Elizabeth,  40  N.  J.  L.  172,  37  N. 
J.  L.  120. 

New  York.  —  Livingston  v.  New  York,  8 
Wend.  (N.  Y.)  85;  Wyman  New  York, 
II  Wend.  (N.  Y.)  486;  Matter  of  Furman  St.,  17 
Wend.  (N.  Y.)  649;  Matter  of  Thirty-second 
St.,  19  Wend.  (.V.  Y.)  128;  Matter  of  Twenty- 
ninth  St.,  I  Hill  (N.  Y.)  189;  Matter  of  Thirty- 
ninth  St.,  I  Hill  (N.  Y.)  191;  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  66;  Matter  of 
Adams,  141  N.  Y.  297. 

Vermont.  —  Fairfield  v.  Morey,  44  Vt.  239. 

Local  Improvements.  —  Where  one  has  dedi- 
cated lands  for  a  street  and  joins  in  a  petition 
to  have  a  street  opened  of  which  the  dedicated 
lands  shall  form  part,  he  may  be  assessed  for 
benefits,  but  is  entitled  to  no  damages  there- 
for.   State  T'.  Hudson,  34  N.  J.  L.  25. 

2.  Acceptance  Necessary.  —  Hay  ward  Man- 
zer,  70  Cal.  477;  De  Grilleau  v.  Frawley,  48 
La.  Ann.  184;  Clark  v.  Providence,  10  R.  I. 
437;  ■/«  re  Waldie,  13  Ont.  App.  104;  Gooder- 
ham  V.  Toronto,  21  Ont.  Rep.  120.  See  also 
People  V.  Beaubien,  2  Dougl.  (Mich.';  256. 
See  supra,  this  title.  Acceptance  —  Necessity  of. 

If  after  a  sale  of  lots,  there  having  been  no 
a,cceptance  by  the  public,  the  title  to  the  lots 
sold  as  well  as  to  the  remainder  of  the  entire 
tract  platted  becomes  vested  in  one  person,  he 
may  revoke  the  offer  of  dedication  and  may 
fence  up  the  streets  platted.  O'Brien  v. 
Trenton,  6  U.  C.  C.  P.  350,  7  U.  C.  C.  P.  246; 
In  re  .Morton,  6  Oni.  App.  323;  Rowan  v. 
I'orll.ind,  8  B.  Mon.  (Ky.)  237. 

Absolute  Dedication  Presumed.  —  A  plat  or 
conveyance  may  qualify  the  dedication;  but 
as  public  streets  are  more  desirable  and  valu- 
able than  private  ones,  in  the  absence  of  plain 
qualihcalions  it  is  presumed  that  the  grantor 
intended  the  dedication  to  be  to  the  public 
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absolutely.  Pope  -'.  Union,  18  N.  J.  Eq.  282; 
Denver  -'.  Clements,  3  Colo.  472. 

3.  Rights  Acquired  by  Public  Generally.  — • 
When  dedication  is  claimed  from  platting  and 
sale  of  lots,  "  the  right  of  the  city,  if  it  has 
any,  accrues  to  it  not  directly,  but  indirectly, 
as  the  result  of  an  estoppel  originating  in  an 
implied  contract  among  the  owners."  Central 
Land  Co.  v.  Providence,  15  R.  I.  246.  See 
also  Booraem  -'.  North  Hudson  County  R. 
Co.,  40  N.  J.  Eq.  559,  39  N.  J.  Eq.  465. 

The  right  which  passes  to  purchasers  of  lots 
of  a  platted  town  inures  not  only  to  the  benefit 
of  such  purchasers,  but  it  inures  to  the  bene- 
fit of  all  persons  who  may  have  occasion  to  use 
the  streets  laid  down  in  the  plat.  Heitz  f.  St. 
Louis,  no  Mo.  618;  Breed  v.  Cunningham,  2 
Cal.  361. 

"  The  dedication  of  streets  and  alleys,  in 
laying  out  a  plan  for  a  town,  is  a  contract  with 
the  public,  and  is  not  such  a  contract  with 
each  purchaser  of  a  lot  as  can  be  made  the 
foundation  of  an  action  without  proof  of  spe- 
cial damage.  A  lot-holder  can  neither  release 
the  proprietor  from  his  obligation  to  the  public 
in  this  respect,  nor  claim  damages  for  its  vio- 
lation by  an  action  in  his  own  name,  or  by 
way  of  set-off,  or  otherwise.  The  remedy  is 
by  abatement  or  indictment."  Heckerman  v. 
Hummel,  19  Pa.  St.  64. 

See  also  supra,  this  subdivision,  the  para- 
graph Rights  Acquired  by  Purchasers  with 
Reference  to  a  Plat. 

In  the  case  of  Reed  v.  Birmingham,  92  Ala. 
339,  the  reasoning  seems  to  be,  that  since  the 
rights  of  the  public  are  vvorked  out  through 
the  rights  of  the  individuals  who  purchase 
lots,  therefore  the  public  acquires  certain 
vested  rights  in  the  streets  delineated  upon  a 
plat  as  soon  as  there  is  a  sale  of  a  single  lot; 
that  as  to  the  purchaser  a  street  becomes  dedi- 
cated and  the  grant  or  concession  irrevocable 
as  soon  as  the  sale  is  -r-adc.  "  The  same  ac, 
must  comi)leie  "he  dedication  to  the  publi'. 
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The  Public  May  Accept  Only  Part  of  the  Land  Offered.  —  The  public  may  accept  in 
whole  or  in  part  the  streets  appearing  ujjon  a  plat,  but  the  acceptance,  by 
improvement,  user,  or  otherwise,  of  one  or  more  particular  streets  appearing 
upon  a  plat,  does  not  operate  as  an  acceptance  of  all  or  any  other  streets  or 
highways  delineated  upon  such  plat.* 

4.  Effect  of  User  —  Shows  Both  Intent  of  Owner  and  Acceptance  by  Public.  —  Where 
lands  which  have  been  left  open  and  uninclosed  by  the  owner  have  been  used 
by  the  public  for  any  of  the  purposes  for  which  lands  may  be  dedicated  there 
is  evidence  of  a  dedication  for  such  purposes.  The  intent  of  the  owner  of  the 
land  is  inferred  from  the  fact  that  the  user  was  with  his  knowledge  and  assent, 
and  that  had  he  not  intended  to  make  a  dedication  he  would  not  have  allowed 
the  use ;  likewise,  from  general  user  by  the  public  follows  the  inference  of  an 
acceptance  by  the  public* 

For  Prescriptive  Period.  —  From  user  by  the  public  for  a  period  equal  to  that 
prescribed  by  the  statute  as  a  bar  to  bringing  suits  for  the  recovery  of  real 
estate  a  presumption  of  dedication  arises  and  is  conclusive.    The  user,  how- 


for  the  dedication  is  not  for  private  use  but 
for  public  accommodation.  Ex  vi  termini,  the 
term  '  dedication  '  imports  that  it  is  for  the 
use  of  the  public,  and  no  one  can  claim  a  right 
to  enjoy  the  easement  except  as  a  constituent 
member  of  that  public.  It  is  a  public  ease- 
ment, not  a  private  franchise."  The  sale  of 
lots,  therefore,  completes  the  dedication  and 
establishes  the  streets,  at  least  those  contiguous 
to  the  lots  sold,  as  public  highways,  and  the 
public  immediately  acquires  a  vested  right  in 
the  streets  and  squares  dedicated. 

Purchasers  of  lots  represent  the  public  and 
have  equal  authority  to  accept  the  dedication. 
"  The  acceptance  is  not  supposed  to  be  made 
by  the  entire  public;  it  is  done  by  a  compara- 
tively few  persons  who  represent  it;  and  a 
direct  agreement  made  by  those  who  are  per- 
sonally interested  in  the  matter,  that  the 
streets  shall  remain  open  to  public  use,  ought 
to  constitute  as  much  an  acceptance  of  them 
by  the  public  as  the  using  of  them  by  other 
members  of  the  community  would."  Meier 
V.  Portland  Cable  R.  Co.,  l6  Oregon  500. 

1.  Acceptance  May  Be  Partial.  —  Wolfskill  v. 
Los  Angeles  County,  86  Cal.  405;  Hall  v. 
Meriden,  48  Conn.  416;  Winnetka  v.  Prouty, 
107  111.  218;  Chicago  V.  Drexel,  141  111.  log; 
Bell  V.  Burlington,  68  Iowa  296;  Kennedy  v. 
Cumberland,  65  Md.  514;  Field  v.  Manchester, 
32  Mich.  279;  State  v.  Trask,  6  Vt.  355,  27  Am. 
Dec.  554.  Co}itra,  Heitz  v.  St.  Louis,  tio  Mo. 
618;  Gooderham  v.  Toronto,  21  Ont.  Rep.  120. 

That  a  portion  of  a  street  is  "  not  capable  of 
being  traveled,  militates  nothing  against  the 
idea  of  acceptance  by  the  public  and  user  by 
the  public,"  when  part  has  been  improved  and 
used.  Heitz  v.  St.  Louis,  110  Mo.  618.  See 
also  Barclay  v.  Howell,  6  Pet.  (U.  S.)  498. 

Acceptance  of  some  of  the  streets  on  a  plan 
operates  as  an  acceptance  of  all  unless  there 
is  evidence  of  an  -intent  not  to  accept  as  to 
part.  Allowing  the  owner  to  occupy  until 
needs  of  the  city  demand  opening  is  not  in- 
consistent with  the  acceptance,  and  such  pos- 
session is  not  necessarily  adverse.  Derby  v. 
Ailing,  40  Conn.  410. 

2.  TTser  Shows  Intent  of  Owner  and  Acceptance 
by  Public —  California.  —  Schwerdtle  v.  Placer 
County,  108  Cal.  589. 


lozva.  —  State  v.  Birmingham,  74  Iowa  407; 
Manderschid  v.  Dubuque,  29  Iowa  73,  4  Am, 
Rep.  196;  Waterloo  z/.  Union  Mill  Co.,  72  Iowa 
437;  State  Tucker,  36  Iowa  485;  Duncombe 
V.  Powers,  75  Iowa  185. 

Kansas.  —  Hayes  v.  Houke,  45  Kan.  466; 
City  Cemetery  Assoc.  v.  Meninger,  14  Kan. 
312. 

Kentucky.  —  Greenup  County  v.  Maysville, 
etc.,  R.  Co.,  (Ky.  1893)  21  S.  W.  Rep.  351. 

Louisiana.  —  David  v.  New  Orleans,  16  La, 
Ann.  404,  79  Am.  Dec.  586. 

Mimiesota.  —  Kennedy  v.  Le  Van,  23  Minn. 

5^3-  .... 

Mississippi.  —  Harrison  County  v.  Seal,  66 
Miss.  129;  Briel  v.  Natchez,  48  Miss.  423. 

Missouri.  —  Meiners  v.  St.  Louis,  130  Mo. 
274;  Campbell  v.  Kansas  City,  102  Mo.  326) 
Price  V.  Breckenridge,  92  Mo.  378;  Kansas 
City  Milling  Co.  v.  Riley,  133  Mo.  574. 

N^c'iU  Hampshire.  —  Stevens  v.  Nashua,  46 
N.  H.  192;  State  v.  New-Boston,  11  N.  H. 
413- 

New  York.  —  Eckerson  v.  Haverstraw,  6  N. 
Y.  App.  Div.  102;  Cook  v.  Harris,  61  N.  Y. 
448;  People  V.  Loehfelm,  102  N.  Y.  i;  Cle- 
ments V.  West  Troy,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  199;  Bissell  v.  New  York  Cent. 
R.  Co.,  26  Barb.  (N.  Y.)  635;  Jordan  v.  Otis, 
37  Barb.  (N.  Y.)  50;  Holdane  v.  Cold  Spring, 
21  N.  Y.  474;  Child  V.  Chappell,  9  N.  Y.  255. 

Ohio.  —  Winslow  v.  Fuhrman,  25  Ohio  St. 
639;  Brown  v.  Manning,  6  Ohio  298,  27  Am. 
Dec.  255. 

Oregon.  —  Carter  v.  Portland,  4  Oregon  339. 

Pennsylvania.  —  Com.  v.  Moorehead,  118 
Pa.  St.  344,  4  Am.  St.  Rep.  599. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  State, 
I  Baxt.  (Tenn.)  55;  Scott  v.  State,  I  Sneed 
(Tenn.)  629;  Woolard  v.  Clymer,  (Tenn.  1895) 
35  S.  W.  Rep.  1086,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  403. 

Utah.  —  Wilson  v.  Hull,  7  Utah  90. 

Vermont.  —  Shanks  v.  Whitney,  66  Vt.  405; 
Fairfield  v.  Morey,  44  Vt.  239. 

Virginia.  —  Harris  v.  Com.,  20  Gratt.  (Va.) 
833;  Contra,  Com.  v.  Kelly,  8  Gratt.  (Va.) 
632. 

Wisconsin.  —  Eastland  v.  Fogo,  66  Wis.  133; 
Buchanan  v.  Curtis,  25  Wis.  99,  3  Am.  Rep.  23. 
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ever,  must  be  continuous,  notorious,  adverse  to  the  owner,  and  under  a  claim 
of  right  in  the  public* 

Ways  by  Prescription. — -It  is  stated  in  some  cases  that  the  presumption  which 
arises  from  twenty  years'  user  of  a  road  by  the  public  is  merely  that  such  road 
is  a  public  highway,  and  if  any  presumption  arises  as  to  the  manner  in  which 
it  was  established  it  is  that  it  was  laid  out  by  the  proper  authorities.  User 
for  the  statutory  period  thus  establishes  a  highway  by  prescription  rather  than 
by  dedication.* 


1.  Presumption  from  User  for  Prescriptive 
Period  —  England.  —  Pryor  v.  Pryor,  26  L.  T. 
N.  S.  758;  Reg.  V.  East  Mark,  11  Q.  B.  877,  63 
E.  C.  L.  877;  Rex  V.  Lloyd,  i  Campb.  260. 

Canada.  —  Mytton  v.  Duck,  26  U.  C.  Q.  B. 
61. 

Alabama. — Bessemer  Land,  etc.,  Co.  v. 
Jenkins,  iii  Ala.  135. 

California.  —  Hall  v.  Kauffman,  106  Cal. 
451;  Schwerdtle  v.  Placer  County,  108  Cal. 
589. 

Delaware.  —  State  v.  Reybold,  5  Harr. 
(Del.)  484. 

Georgia.  —  Habersham  v.  Savannah,  etc., 
Canal  Co.,  26  Ga.  665. 

Illinois.  —  Green  v.  Oakes,  17  111.  249; 
O'Connell  v.  Bowman,  45  111.  App.  654;  Malt- 
man  V.  Chicago,  etc.,  R.  Co.,  41  111.  App.  236. 

Indiana.  —  Waltman  v.  Rund,  109  Ind.  366; 
Greene  County  v.  Huff,  91  Ind.  333. 

Iowa.  —  Daniels  v.  Chicago,  etc.,  R.  Co.,  35 
Iowa  129,  14  Am.  Rep.  490;  State  v.  Green,  41 
Iowa  693;  State  v.  Waterman,  79  Iowa  360; 
Manderschid  v.  Dubuque,  29  Iowa  73,  4  Am. 
Rep.  196. 

Kentucky.  —  Greenup  County  v.  Maysville, 
etc.,  R.  Co.,  (Ky.  1893)  21  S.  W.  Rep.  351. 

Maryland.  —  Boyce  v.  Kalbaugh,  47  Md. 
334,  28  Am.  Rep.  464;  Kennedy  v.  Cumber- 
land, 65  Md.  514;  Day  v.  Allender,  22  Md. 
511;  Gore  V.  Brubaker,  55  Md.  87. 

Massachusetts. — Valentine  v.  Boston,  22 
Pick.  (Mass.)  75,  33  Am.  Dec.  711 ;  Larned  v. 
Larned,  11  Met.  (Mass.)  421;  Hobart  v.  Ply- 
mouth, 100  Mass.  159. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Moye,  39  Miss.  374. 

Missouri.  —  State  v.  Walters,  6g  Mo.  463; 
Missouri  Blind  Institute  v.  How,  27  Mo.  211. 

Montana.  —  Murray  v.  Butte,  7  Mont.  61. 

Nebraska.  —  Graham  v.  Hartnett,  10  Neb. 
518;  Shaffer  v.  Stull,  32  Neb.  94;  Rube  v.  Sul- 
livan, 23  Neb.  779. 

New  Hampshire.  —  Slate  v.  Atherton,  16  N. 
H.  203;  Willey  v.  Portsmouth,  35  N.  H.  303; 
Stevens  v.  Nashua,  46  N.  H.  192;  Ruland  v. 
South  Newmarket,  59  N.  H.  291. 

New  Jersey.  —  Smith  v.  State,  23  N.  J.  L. 
130,  712;  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
299;  Stuyvesant  v.  Woodruff,  21  N.  J.  L.  133, 
47  Am.  Dec.  156;  State  v.  Sncdeker,  30  N.  J. 
L.  80. 

New  York.  —  Gould  v.  Glass,  19  Barb.  (N. 
Y.)  179;  Cohoes  V.  Delaware,  etc..  Canal  Co., 
54  Hun  (N.  Y.)  558;  Munson  7j.  Hungerford,  6 
Barb.  (N.  Y.)  265;  Denning  v.  Roome,  6 
Wend.  (N.  Y.)  651;  Maxwell  v.  East  River 
Bank,  3  Bosw.  (N.  Y.)  124;  Cady  v.  Conger, 
19  N.  Y.  256;  Jordan  v.  Otis,  37  Barb.  (N.  Y.) 
50. 

North  Carolina.  —  Askew  v.  Wynne,  7  Jones 
L.  (52  N.  Car.)  22;  State  v.  Fisher,  117  N.  Car. 
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733;  State  V.  Hunter,  5  Ired.  L.  (27  N.  Car.) 
369,  44  Am.  Dec.  41;  Woolard  v.  McCullough, 
I  Ired.  L.  (23  N.  Car.)  432;  State  v.  Cardwell, 
Busb.  L.  (44  N.  Car.)  245. 

Ohio.  —  Penquite  v.  Lawrence,  11  Ohio  St. 
274. 

Oregon.  —  Parrish  v.  Stephens,  i  Oregon  59. 

Pennsylvania.  —  Com.  v.  Cole,  26  Pa.  St.  187. 

Tennessee.  —  Le  Roy  v.  Leonard,  (Tenn.  1895) 
35  S.  W.  Rep.  884;  Woolard  v.  Clvmer,  (Tenn. 
1895)  35  S.  W.  Rep.  1086. 

Texas.  —  Gilder  v.  Brenham,  67  Tex.  345. 

Vermont.  —  State  v.  Wilkinson,  2  Vt.  480,  21 
Am.  Dec.  560;  Dodge  v.  Stacy,  39  Vt.  558; 
Pomeroy  v.  Mills,  3  Vt.  279,  410,  23  Am.  Dec. 
207. 

West  Virginia.  —  Wheeling  v.  Campbell,  12 
W.  Va.  36. 

Wisconsin.  —  Lemon  v.  Hayden,  13  Wis. 
159;  Wyman  v.  State,  13  Wis.  663;  Cunning- 
ham V.  Hendricks,  89  Wis.  632. 

See  also  the  titles  Adverse  Possession,  vol. 
I,  p.  787;  Prescription. 

Though  an  open  space  has  been  used  as  a 
street  for  more  than  thirty  years,  if  it  was  not 
designated  as  such  on  the  plat  of  the  town, 
nor  in  the  original  deeds  of  title,  it  will  not  be 
regarded  as  a  public  street.  Grossman  v. 
Vignaud,  14  La.  173. 

The  acquisition  by  a  municipal  corporation 
of  the  fee  of  land  for  a  market  and  its  use  for 
such  purpose  for  forty  years  do  not  constitute 
a  dedication  to  the  public  of  the  land  for  the 
purpose  of  a  market.  Gall  Cincinnati,  18 
Ohio  St.  563. 

Using  land  the  boundaries  of  which  are  not 
definitely  fixed,  as  a  burying  ground  for 
one's  family,  and  allowing  others  to  use  the 
same,  for  more  than  forty  years,  do  not 
amount  to  a  dedication  to  the  public.  Brown 
V.  Gunn,  75  Ga.  441. 

A  road  leading  to  a  park  had  been  repaired 
by  the  parish  from  time  immemorial.  There 
was  no  public  road  through  the  park,  and  the 
road  was  used  only  as  an  approach  thereto. 
It  was  held  that  dedication  was  not  sufficiently 
shown.  Reg.  v.  Hawkhurst  7  L.  T.  268,  ir 
W.  R.  9. 

2.  Ways  by  Prescription.  —  Ruland  v.  South 
Newmarket,  59  N.  H.  291;  McAllister  v. 
Pickup,  84  Iowa  65;  Ayers  t'.  State,  59  Ark.  26; 
Pillsbury  v.  Brown,  82  Me.  450. 

The  question  of  dedication  may  be  involved 
in  that  of  prescription  where  the  only  evidence 
of  intention  to  dedicate  is  knowledge  of  and 
acquisition  in  the  public  user.  Toof  v.  Deca- 
tur, 19  111.  App.  204. 

"  Ways  by  prescription  and  ways  by  dedica- 
tion rest  upon  entirely  different  principles. 
The  first  is  established  upon  evidence  of  user 
by  the  public,  adverse  and  continuous  for  a 
period  of  twenty  years  or  more;  from  which 
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When  Time  Not  Essential.  —  Although  a  Conclusive  presumption  of  dedication 
docs  not  arise  from  user  alone  at  any  time  short  of  the  period  prescribed  by 
the  statute  of  limitations,  yet  from  user  by  the  public  an  inference  of  dedica- 
tii>n  may  arise  in  a  much  shorter  time  when  connected  with  circumstances 
showing;-  an  intent  on  the  part  of  the  owner  to  dedicate  and  of  acceptance  by 
the  public.  No  specified  time  is  necessary  to  establish  a  dedication.  It  may 
take  place  immediately.  If  the  use  has  been,  with  the  consent  of  the  owner, 
for  such  a  length  of  time  that  the  public  convenience  will  be  materially  affected 
by  an  interruption  of  that  use,  a  dedication  will  be  presumed.* 

Use  Alone  Does  Not  Constitute  a  Dedication. —  Use  alone,  no  matter  how  long  con- 
tinued, and  though  with  tlie  acquiescence  of  the  owner,  if  it  is  a  mere  acqui- 
escence in  the  use  on  the  part  of  the  owner,  and  the  circumstances  of  the  use 
do  not  indicate  an  intent  to  dedicate,  and  there  is  no  claim  of  right  on 
the  part  of  the  public,  does  not  establish  a  dedication.    That  any  presumption 


use  arises  a  presumption  of  a  reservation  or 
grant,  and  the  acceptanre  thereof,  or  that  it 
has  been  laid  out  by  the  proper  authorities, 
of  which  no  record  exists.  The  second  is 
created  by  the  permission  or  gift  of  the  owner, 
and  upon  the  acceptance  of  such  gift  by  the 
public  authorities  it  becomes  a  way,  and  the 
owner  cannot  withdraw  his  dedication." 
Com.  V.  Coupe,  128  Mass.  63. 

1.  User  with  Consent  of  Owner — -Length  of 
Time  Not  Material  —  Eiv^land.  —  Rughby  Char- 
ity -'.  Merry  weather,  11  East  376,  note  a\ 
North  London  R.  Co.  v.  St.  Mary,  27  L.  T. 
672;  Grand  Surrey  Canal  Co.  v.  Hall,  i  M.  & 
G.  392,  39  E.  C.  L.  497;  Reg.  v.  Petrie,  4  El. 
&  Bl.  737,  82  E.  C.  L.  737. 

Canada.  —  Reg.  v.  Buchanan,  3  Kerr  (New 
Bruns.)  674;  Guy  v.  Montreal,  3  Leg.  N.  402, 
25  L.  C.  J.  132. 

California.  —  Helm  v.  McClure,  107  Cal.  199. 

Connecticut.  —  Noyes  v.  Ward,  ig  Conn. 
250. 

Delaware.  — State  v.  Reybold,  5  Harr.  (Del.) 
484. 

Georgia.  —  Macon  v.  Franklin,  12  Ga.  239. 

Indiana. — Lake  Erie,  etc.,  R.  Co.  v.  Bos- 
well,  137  Ind.  336;  Hays  v.  Slate,  8  Ind.  425; 
State  V.  Hill,  10  Ind.  219;  Hart  v.  Bloomfield 
Tp.,  15  Ind.  226;  Holcraft  v.  King,  25  Ind. 
352:  Debolt  V.  Carter,  31  Ind.  355;  Evansville 
V.  Evans,  37  Ind.  229;  Summers  v.  State,  51 
Ind.  201;  Campbell  v.  O'Brien,  75  Ind.  222; 
Carr  v.  Kolb,  99  Ind.  53;  Indianapolis  v. 
Kingsbury,  loi  Ind.  200,  51  Am.  Rep.  749. 

Iowa.  — Gear  v.  Chicago,  etc.,  R.  Co.,  39 
Iowa  23;  Hougham  Harvey,  33  Iowa  203; 
Fisher  v.  Beard,  32  Iowa  346. 

Kentucky.  —  Eastern  Cemetery  Co.  v.  Louis- 
ville, (Ky.  1891)  15  S.  W.  Rep.  1117. 

Minnesota.  —  Case  v.  Favier,  12  Minn.  89. 

Mississippi. — New  Orleans,  etc.,  R.  Co.  z/. 
Moye,  39  Miss.  374. 

Missouri.  —  Stacey  v.  Miller,  14  Mo.  478,  55 
Am.  Dec.  112. 

Nebraska.  —  Rube  u.  Sullivan,  23  Neb.  779. 

New  Hampshire.  —  Pritchard  v.  Atkinson,  4 
N.  H.  9. 

New  Jersey.  — Central  R.  Co.  v.  State,  32  N. 
J.  L.  220;  State  V.  Jersey  City,  40  N.  J .  L. 
483;  New  York,  etc.,  R.  Co.  v.  South  Amboy, 
57  N.  J.  L.  252. 

New  York. — Ward  v.  Davis,  3  Sandf.  (N. 
Y.)  502;  Cady  v.  Conger,  19  N.  Y.  256;  Cook 


V.  Harris,  61  N.  Y.448;  Hunter  v.  Sandy  Hill, 
6  Hill  (N.  Y.)  413. 

North  Carolina.  —  Ciump  v.  Mims,  64  N. 
Car.  767;  State  v.  Marble,  4  Ired.  L.  (26  N 
Car.)  31S. 

Ohio.  —  Penquite  v.  Lawrence,  11  Ohio  St 
274. 

Pennsylvania.  —  Schenley  v.  Com.,  36  Pa 
St.  29,  78  Am.  Dec.  359;  Pittsburg,  etc.,  R 
Co.  V.  Dunn,  56  Pa.  St.  280. 

Rhode  Island.  —  Hughes  v.  Providence,  etc. 
R.  Co.,  2  R.  I.  493. 

Utah.  —  Whittaker  v.  Ferguson,  (Utah  1898^ 
51  Pac.  Rep.  980. 

Vermont.  —  Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dec.  222;  State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554;  Morse  v.  Ranno,  32  Vt,  600; 
State  V.  Catlin,  3  Vt.  530,  23  Am.  Dec.  230. 

IVisconsin.  —  Conneiian  -1.  Ford,  9  Wis.  240. 

Illustrations. —  Eight  years'  uninterrupted 
user  was  held  sufficient  to  establish  a  dedica- 
tion of  a  street  in  Rughby  Charity  v.  Merry- 
weather,  II  East  376,  note  a\  and  in  North 
London  R.  Co.  v.  St.  Mary,  27  L.  T.  672,  user 
for  eighteen  months,  when  accompanied  with 
declaration  of  intent  on  the  part  of  the  owner, 
was  held  sufficient. 

In  Rex  V.  Hudson,  2  Stra.  909,  where  a  right 
of  way  had  existed  for  fifty-six  years  under  a 
lease,  leaving  the  way  open  for  three  or  four 
years  after  the  expiration  of  the  lease  was 
held  not  to  be  long  enough  to  amount  to  a  gift 
to  the  public. 

User  for  nine  years  of  a  way  thrown  open 
by  tenants  does  not  establish  a  dedication. 
Bauman  v.  Boeckeler,  119  Mo.  189. 

"  No  particular  length  of  time  is  essential  to 
make  a  dedication  valid  and  irrevocable.  The 
dedication  and  acceptance  may  both  concur  on 
a  single  day.  AU  that  is  needed  in  any  case  is 
room  for  the  estoppel  to  operate."  Cook  v. 
Harris,  61  N.  Y.  448. 

No  certain  period  of  time  is  required  to 
prove  a  dedication  of  property  to  public  use. 
It  does  not  depend  upon  the  lapse  of  time,  but 
upon  the  intention  and  the  acts  of  the  parlies; 
time,  although  cogent  evidence  of  a  dedica- 
tion, not  being  a  necessary  ingredient  therein. 
It  may  be  established  by  acts,  unequivocal  in 
their  character,  on  the  part  of  the  owner  and 
the  public,  although  occurring  on  a  single 
day.  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.) 
413- 
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of  a  dedication  may  arise  from  user,  it  must  be  of  such  a  nature  as  to  show 
the  abandonment  of  certain  rights  by  the  owner  or  the  assertion  of  certain 
rights  on  the  part  of  the  public  using  the  land.* 

Character  of  User  Necessary.  —  That  a  presumption  of  dedication  may  arise  from 
user  by  the  public,  such  user  must  have  been  general,  that  is,  by  whomso- 
ever had  occasion  to  make  use  of  the  way  in  question,  although  the  travel 
need  not  have  been  considerable  in  amount.  The  use  must  also  have  been 
continuous  and  uninterrupted,  as  far  as  the  right  of  passage  was  concerned, 
with  the  knowledge  and  acquiescence  of  the  owner  under  some  real  or  pre- 
tended claim  of  right  in  the  public,  and  not  with  the  permission  of  the  owner 
but  adverse  and  hostile  to  his  rights.* 


1.  Use  Alone  Not  SuflScient —  England.  —  Reg. 
V.  Chorley,  12  Q.  B.  515  ,  64  E.  C.  L.  515; 
Stone  V.  Jackson,  16  C.  B.  igg,  81  E.  C.  L.  199; 
Hall  V.  Bootle,  44  L.  T.  873. 

Canada.  —  See  LaChevretiere  v.  Montreal,  6 
Leg.  N.  (Quebec)  348. 

United  States.  —  McKey  v.  Hyde  Park,  134 
U.  S.  84. 

Alabama.  —  Sultzner  v.  State,  43  Ala.  24. 

Illinois.  —  Hiner  v.  Jeanpert,  65  111.  428; 
Chicago  V.  Slinson,  124  111.  512,  Chicago  v. 
Hill,  124  111.  648. 

Iowa.  —  Onstott  v.  Murray,  22  Iowa  457; 
Gray  v.  Haas,  98  Iowa  502. 

Louisiana.  —  Torres  v.  Falgoust,  37  La. 
Ann.  497;  McClearley  v.  Lemennier,  40  La. 
Ann.  253. 

Maine.  — State  v.  Wilson,  42  Me.  9;  Cyr  i\ 
Madore,  73  Me.  53. 

Michigan.  —  Highway  Com'rs  Riker,  79 
Mich.  551. 

Missouri.  —  Stacey  v.  Miller,  14  Mo.  478,  55 
Am.  Dec.  112. 

New  Hampshire.  —  Barker  v.  Clark,  4  N.  H. 
383,  17  Am.  Dec.  428. 

N'eru  Jersey.  — O'Neill  v.  Annett,  27  N.  J.  L. 
290,  72  Am.  Dec.  364;  Bacon  v.  Mulford,4i  N. 
J.  L.  59. 

North  Carolina.  —  Steeart  v.  Frink,  94  N. 
Car.  487,  55  Am.  Rep.  619. 

Pennsylvania.  —  Root  v.  Com.,  98  Pa.  St. 
170,  42  Am.  Rep.  614;  Frankford,  etc.,  Pass. 
R.  Co.  V.  Philadelphia,  175  Pa.  St.  120. 

Tennessee.  —  Worth  v.  Dawson,  i  Sneed 
(Tenn.)  59. 

Vermont.  — Strong  v.  Wales,  50  Vt.  361. 

IVisconsin .  —  Gardiner  -1.  Tisdale,  2  W^is. 
153.     See  Lemon  v.  Haydcn,  13  Wis.  159. 

2.  User  Must  Be  by  Public  Generally  —  Eng- 
land. —  Mildred  v.  Weaver,  3  F.  &  F.  30,  6  L. 
T.  225;  Atty.-Gen.  v.  Biphosphated  Guano  Co.. 
II  Ch.  Div.  327. 

United  .States.  —  Coburn  v.  San  Mateo 
County,  75  Fed.  Rep.  520;  Nelson  v.  Madison, 
3  Biss.  (U.  S.)  244. 

California.  —  Hope  v.  Barnett,  78  Cal.  9. 

Colorado.  — Salida  7j.  McKinna,  16  Colo.  523. 

Illinois.  —  Rosenberger  v.  Miller,  61  111. 
App.  422. 

Indiana.  —  Boyer  v.  Slate,  16  Ind.  451; 
Evansville  v.  Page,  23  Ind.  525;  Sullivan  -'. 
State,  52  Ind.  309;  Faust  v.  Huntington.  91 
Ind.  493;  Indianapolis  -'.  Kingsbury,  loi  Ind. 
200,  51  Am.  Rep.  749. 

Iowa.  —  Onstott  7'.  Murray,  22  Iowa  457; 
Kelscy  v.  Furman,  36  Iowa  614;  State  v.  Kan- 
sas City,  etc.,  R.  Co.,  45  Iowa  139. 

A'ansas.  — Topeka  v.  Cowee,  48  Kan.  345. 
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Kentucky.  —  Eastern  Cemetery  Co.  v.  Louis- 
ville, (Ky.  1891)  15  S.  W.  Rep.  1117;  Greenup 
County  V.  Maysville,  etc.,  R.  Co.,  (Ky.  1893) 
21  S.  W.  Rep.  351. 

Louisiana.  — •  Saulet  v.  New  Orleans,  10  La. 
Ann.  81. 

Maryland.  — Gore  v.  Brubaker,  55  Md.  87. 
Massachusetts.  —  McKenna    -■.    Boston,  131 
Mass.  143. 

Missouri. — Brinck  v.  Collier,  56  Mo.  164; 
Rosenberger  v.  Miller,  61  Mo.  App.  422. 

N^ew  Hampshire.  —  Barker  v.  Clark,  4  N.  H. 
383,  17  Am.  Dec.  428;  State  v.  Nudd,  23  N.  H. 
327. 

New  York.  —  Pomfrey  "•  Saratoga  Springs, 
104  N.  Y.  459. 

Tennessee.  —  Henderson  z\  AUoway,  3  Tenn. 
Ch.  688;  Sharp  t  Mynatt,  i  Lea  (Tenn.)  375 ; 
Woolard  v.  Clymer,  (Tenn.  1895)  35  S.  W. 
Rep.  1086. 

Virginia.  —  Richmond  v.  Stokes,  31  Gratt. 
(Va.)  713. 

IVisconsin.  —  Tupper  v.  Huson,  46  Wis.  646. 

User  Must  Be  Adverse.  —  To  establish  a  dedi- 
cation the  user  must  not  be  merely  a  permis- 
sive one,  but  adverse  to  the  owner  of  the  land 
and  under  a  claim  of  right  in  the  public. 
Price  V.  Breckinridge,  92  Mo.  378;  Autenrieth 
V.  St.  Louis,  etc.,  R.  Co.,  36  Mo.  App.  254; 
Rosenberger  v.  Miller,  61  Mo.  App.  422; 
Verona  v.  Allegheny  Valley  R.  Co.,  152  Pa. 
St.  368;  Jackson  v.  Boggs,  28  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  364. 

Holders  of  a  ferry  on  each  side  of  a  river 
enjoy  a  mutual  advantage  of  landing  on  each 
other's  shore,  and  each  derives  a  benefit  from 
the  permission  of  his  neighbor  opposite.  This 
indulgence  is  a  mere  license  and  cannot  ripen 
into  a  right,  claimed  by  dedication,  to  con- 
tinue the  landing.  Chambers  v.  Furry,  i 
Yeates  (Pa.)  167. 

The  Presumption  of  Law  is  that  the  user  by 
the  public  was  not  adverse  and  hostile  to  the 
owner,  but  permissive  and  with  his  assent. 
Noyes  v.  Ward,  19  Conn.  250;  Harris  •<•.  Com., 
20  Gratt.  (Va.)  833;  Com.  v.  Kelly.  8  Gratt. 
(Va.)  632;  Nelson  v.  Madison,  3  Biss.  (U.  S.) 
244;  State  7J.  Joyce,  19  Wis.  91.  Contra,  Han- 
son T.  Taylor,  23  Wis.  547. 

Permissive  User.  —  Merely  [lermissive  user, 
or  user  by  license  of  the  owner,  no  matter  for 
how  long  continued,  does  not  establish  a  dedi- 
cation. 

England.  —  Barrarlough  Johnson,  3  N.  & 
P.  233,  8  Ad.  &  El.  99,  35  E.  C.  L.  337. 

Alabama.  —  Tutwiler  v.  Kendall,  113  Ala. 
664,  21  So.  Rep.  332;  Steele  v.  Sullivan,  70 
Ala.  589. 
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ElFect  of  User. 


Way  Originally  Private.  —  Where  a  way  is  dearly  shown  to  have  been  opened 
as  a  private  way  originally,  user  of  it  by  the  public  for  many  years  in  connec- 
tion with  those  entitled  to  its  use,  and  for  whose  benefit  it  was  laid  out,  does 
not.  as  a  t^cneral  rule,  show  a  dedication  and  establish  it  as  a  public  highway.* 

Way  for  Convenience  of  Owner.  — Where  a  road  has  been  opened  or  widened  by 
the  owner  of  land  for  his  own  convenience,  and  the  use  continued  especially 
for  his  own  convenience,  a  dedication  is  not  established  by  the  fact  that  others 
have  used  such  road  along  with  the  owner  or  those  entitled  to  its  use.* 

Way  to  Owner's  Place  of  Business.  —  That  a  way  is  left  open  to  the  owner's  place 
of  business  and  is  used  by  those  having  business  with  him  and  by  the  public 
generally,  does  not  show  a  dedication  of  such  way  to  the  public.  Such  use  is 
presumed  to  be  under  a  license  from  the  owner,  for  there  are  many  circum- 
stances connected  with  a  man's  calling  which  imply  a  license  to  enter  his 
premises  and  do  not  show  an  intent  to  dedicate.  Approaches  to  shops,  stores, 
taverns,  railroad  stations,  and  wharves  have  been  held  not  to  be  dedicated  to 
the  public,  although  connected  with  the  highways  and  used  generally  by  the 
public  for  long  periods  of  time.* 


Arkansas. — Jones  v.  Phillips,  59  Ark.  35. 

Illinois.  —  Hemingway  v.  Chicago,  60  111. 
324;  Illinois  Ins.  Co.  v.  Littlefield,  67  111. 
368. 

Iowa.  —  Davis  v.  Clinton,  58  Iowa  389. 
Louisiana.  —  Morgan  v.  Lombard,  26  La. 
Ann.  462. 

Maine.  —  Mayberry  v.  Standish,  56  Me.  342. 
Mississippi.  —  Tegarden  v.  McBean,  33  Miss. 
283. 

JVcw  Jersey.  —  Wood  v.  Hurd,  34  N.  J.  L.  88. 

North  Carolina.  —  Stewart  v.  Frink,  94  N. 
Car.  487,  55  Am.  Rep.  6ig. 

Rhode  Island.  —  Daniels  v.  Almy,  18  R.  I. 
244. 

Tennessee.  —  Scott  v.  State,  I  Sneed  (Tenn.) 
629;  Wilson  V.  Acree,  97  Tenn.  378. 

Texas.  —  Ramthun  v.  Halfman,  58  Tex.  551. 

Virginia,  —  Com.  v.  Kelly,  8  Gratt.  (Va.) 
632;  Harris  v.  Com.,  20  Gratt.  (Va.)  833. 

See  the  title  Adverse  Possession,  vol.  i,  p. 
787. 

A  License  to  Build  and  Use  a  Bead  in  Common 
with  the  Owner  is  not  evidence  of  a  dedication. 
Robertson  :■.  Wellsville,  i  Bond  (U.  S.)  81. 

1.  Ways  Originally  Private  —  England. — 
Paul  V.  James,  I  Q.  B.  832,  41  E.  C.  L.  798; 
Rex  V.  St.  Benedict,  4  B.  &  Aid.  447,  6  E.  C. 
L.  555- 

Alabama.  —  Steele  v.  Sullivan,  70  Ala.  589. 

California.  —  Stallard  v.  Gushing,  76  Cal. 
472;  Silva  V.  Spangler,  (Cal.  1896)  43  Pac. 
Rep.  617. 

Illinois.  —  Illinois  Ins.  Co.  v.  Littlefield,  67 
111.  368. 

Massachtisetts.  —  Durgin  v.  Lowell,  3  Allen 
(Mass.)  398;  Sexton  v.  North  Bridgewater,  116 
Mass.  200. 

New  York.  —  Speir  v.  New  Utrecht,  121  N. 
Y.  420. 

North  Carolina.  —  Bordeau  v.  Williamson,  2 
Hayw.  (2  N.  Car.)  301;  Davis  v.  Ramsey,  5 
Jones  L.  (50  N.  Car.)  236. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Cleve- 
land, (Ohio  C.  PI.)  32  Ohio  L.  J.  206. 

Oregon.  —  Smith  v.  Gardner,  12  Oregon  221, 
53  Am.  Rep.  342. 

Wisconsin.  —  State  v.  McCabe,  74  Wis.  481; 
Cunningham  v.  Hendricks,  89  Wis.  632. 

But  see  Rex  v.  Lloyd,  i  Campb.  260;  Reg. 


70 


V.  Bradfield  Tp.,  L.  R.  9  Q.  B.  552;  Eagle  v. 
White  Lead  Co.,  i  Cine.  Super.  Ct.  Rep.  154. 

2.  Ways  for  Owner's  Convenience.  —  Cotmecti- 
cut.  — Chapin  v.  State,  24  Conn.  236. 

hidiana.  —  Pennsylvania  Co.  v.  Plotz,  125 
Ind.  26. 

Louisiana.  —  New  Orleans,  etc.,  R.  Co.  v. 
Carrollton,  3  La.  Ann.  282. 

Massachttsetts.  —  Fall  River  Print  Works  v. 
Fall  River,  no  Mass.  428. 

Missottri.  —  Field  v.  Mark,  125  Mo.  502; 
Stacey  v.  Miller,  14  Mo.  478,  55  Am.  Dec.  112; 
Coberley  v.  Butler,  63  Mo.  App.  556;  Vossen 
V.  Dautel,  116  Mo.  379. 

Nezcj  York.  —  Speir  v.  New  Utrecht,  121  N. 
Y.  420. 

Pennsylvania.  —  Com.  v.  Barker,  140  Pa.  St. 
189;  Griffin's  Appeal,  109  Pa.  St.  150;  Neill  v. 
Gallagher,  10  Phila.  (Pa.)  172;  Gowen  v. 
Philadelphia  Exch.  Co.,  5  W.  &  S.  (Pa.)  141, 
40  Am.  Dec.  489;  Biddle  v.  Ash,  2  Ashm.  (Pa.) 
211;  Weiss  V.  South  Bethlehem,  136  Pa.  St. 
294. 

Tennessee. — Jackson  v.  State,  6  Coldw. 
(Tenn.)  532. 

Vermont.  — Strong  v.  Wales,  50  Vt.  361. 

Land  left  uninclosed  for  the  owner's  conven- 
ience is  not  dedicated  by  the  fact  that  others 
are  allowed  to  pass  over  it  and  that  it  is  desig- 
nated as  uninclosed  on  plats  made  by  the 
owner  of  other  lands  not  connected  with  it. 
New  Orleans,  etc.,  Co.  v.  Carrollton,  3  La. 
Ann.  282. 

3.  Ways  to  Owner's  Place  of  Business.  —  Irwin 
V.  Dixion,  9  How.  (U.  S.)  10;  Gage  v.  Mobile, 
etc.,  R.  Co.,  84  Ala.  224;  Williams  v.  New 
York,  etc.,  R.  Co.,  39  Conn.  509;  Madison  v. 
Booth,  53  Ga.  609;  Chicago  v.  Chicago,  etc.. 
R.  Co.,  152  111.  561;  Com.  V.  Petitcler,  no 
Mass.  62;  Buffalo  v.  Delaware,  etc.,  R.  Co., 
(Supreme  Ct.)  39  N.  Y.  Supp.  4;  Lewis  v. 
Portland,  25  Oregon  133,  42  Am.  St.  Rep.  772; 
Biddle  v.  Ash,  2  Ashm.  (Pa.)  211;  Gowen  v. 
Philadelphia  Exch.  Co.,  5  W.  &  S.  (Pa.)  141, 
40  Am.  Dec.  489;  Morse  v.  Ranno,  32  Vt.  600. 

Wharves.  —  From  the  very  nature  of  wharf 
property,  the  access  must  be  kept  open  for  ihe 
convenience  of  the  owner  and  his  customers. 
No  length  of  time  during  which  the  property 
is  so  used  can  deprive  the  owner  of  his  title. 
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Dedication  Not  Presumed  from  Travel  Over  Uninclosed  Lands.  — A  dedication  will  not  be 
presumed  from  the  mere  fact  that  land  is  not  fenced,  but  is  left  open  and 
uninclosed  and  is  traveled  over  by  the  public,  even  though  such  use  be  con- 
tinued for  a  period  long  enough  to  raise  a  presumption  of  a  grant.* 

Variations  in  Line  of  Travel.  —  The  travel  must  be  along  a  definite  line  over  a 
well-marked  track  ;  where  it  extends  over  every  part  of  an  open  space  and 
between  no  definite  termini,  no  rights  to  a  way  are  acquired  by  the  public,  nor 
are  any  rights  in  the  land  lost  by  the  owner.* 


nor  give  to  the  community  a  right  to  enjoin  or 
abate  the  owner's  fences  over  it  as  a  nuisance 
on  the  ground  that  a  legal  easement  has  been 
acquired.  Irwin  v.  Di.xion,  9  How.  (U.  S.) 
10;  Lewis  V.  Portland,  25  Oregon  133,  42  Am. 
St.  Rep.  722. 

Approaches  to  Railroad  Stations.  —  Where  land 
adjoining  a  railroad  station  is  left  open  for  the 
convenience  of  those  coming  to  and  going 
from  the  station  and  as  a  stand  for  hackmen, 
and  the  same  is  paved  and  cared  for  by  the 
railroad  company,  and  the  line  between  it  and 
the  street  is  carefully  marked,  although  con- 
tinuous with  the  street,  no  intention  to  dedi- 
cate such  land  as  a  part  of  the  street  is  shown. 
Chicago  V.  Chicago,  etc.,  R.  Co.,  152  111.  561; 
Williams  v.  New  York,  etc.,  R.  Co.,  39  Conn. 
509. 

1.  Uninclosed  Lands.  —  United  States.  —  Bos- 
ton V.  Lecraw,  17  How.  (U.  S.)  426. 

California.  —  Harding  v.  Jasper,  14  Cal. 
642. 

Illinois.  —  Harper  v.  Dodds,  3  111.  App.  331; 

Fox  V.  Virgin,  5  111.  App.  515,  11  111.  App.  513; 

Warren  v.  Jacksonville,  15  111.  236,  58  Am. 

Dec.  610;   Kelly  v.  Chicago,  48  111.  388:  Her- 

hold  V.  Chicago,  108  111.  467. 

Louisiana.  —  Vicksburg,    etc.,    R.    Co.  v. 

Monroe,  48  La.  Ann.  1102. 

New  York.  —  Matter  of  Hand  St.,  52  Hun 

(N.  Y.)  206;  Strong  v.  Brooklyn,  68  N.  Y.  i. 
Ohio.  —  Boeres  v.  Strader,  i  Cine.  Super. 

Ct.  Rep.  Si- 
Texas. —  San  Antonio  v.  Sullivan,  4  Tex. 

Civ.  App.  451. 

Vermont.  — Morse  v.  Ranno,  32  Vt.  600. 

2.  Variations  in  Line  of  TraveL — -Robinson 
V.  Cowpen  Local  Board,  9  Reports  858,  63  L. 
J.  Q.  B.  235;  Starr  v.  People,  17  Colo.  458; 
Ottawa  V.  Yentzer,  160  III.  510;  Owens  v. 
Crossett,  105  Hi.  354;  State  v.  Thomas,  4 
Harr.  (Del.)  568;  Verona  v.  Allegheny  Valley 
R.  Co.,  152  Pa.  St.  368;  Harding  v.  Jasper,  14 
Cal.  642;  Hibberd  v.  Mellville,  (Cal.  1893)  33 
Pac.  Rep.  201;  Bowman  z*.  Wickliffe,  15  B. 
Mon.  (Ky.)  96;  Kelscy  v.  Furman,  36  Iowa 
614. 

The  Line  of  Road  Must  Be  Certain  and  Definite ; 

a  general  privilege  or  license  by  the  owner  to 
cross  his  lands,  without  reference  to  any  spe- 
cial route,  will  not  suffice.  Starr  v.  People,  17 
Colo.  458;  Chapman  v.  Cripps,  2  F.  &  F.  864; 
Schwinge  7/.  Dowcll,  5  F.  cS:  F.  845. 

If  the  Road  Has  Remained  Substantially  the 
Same,  however,  slight  changes  in  the  line  of 
travel  will  not  operate  to  defeat  the  dedication. 
Douglas  County  Road  Co.  v.  Abraham,  5 
Oregon  318;  Frank  v.  Harwich  Tp.,  18  Ont. 
Rep.  344;  Compton  v.  Waco  Bridge  Co.,  62 
Tex.  715;  Wyman  v.  State,  13  Wis.  663;  Ross 
V.  Thompson,  78  Ind.  90. 

Substituted  Roads.  —  Where  the  line  of  travel 
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has  diverged  from  the  line  on  which  the  road 
was  originally  laid  out  and  the  owner  has  ac- 
quiesced in  such  change,  or  if  the  road  is 
changed  by  the  owner  himself,  there  is  a  dedi- 
cation of  the  substituted  road  or  parts  of  the 
road.  Prouty  v.  Bell,  44  Vt.  73:  Kelsey  v. 
Furman,  36  Iowa  614;  Cattell  v.  Wilhelm,  39 
Iowa  288;  Fitzgerald  v.  Saxton,  58  Ark.  494; 
State  V.  Scott,  27  Mo.  App.  541;  Plummet  v. 
Sheldon,  94  Cal.  533.  Whether  the  evidence 
is  sufficient  to  establish  a  dedication  of  the 
changed  route  is  a  question  for  the  jury. 
Ayers  v.  State,  59  Ark.  26. 

Although  the  owner  was  mistaken  in  his 
belief  that  the  original  road  was  a  legal  one, 
after  he  has  established  another  in  lieu  thereof 
and  it  has  been  improved  and  used  by  the 
public  he  may  not  deny  the  dedication.  Mar- 
ratt  V.  Deihl,  37  Iowa  250;  State  -'.  Waterman, 
79  Iowa  360. 

While  "  the  public  cannot  be  ousted  of  its 
right  by  adverse  possession,  it  is  not  at  all  in- 
consistent  to  hold  that,  under  a  new  dedica- 
tion, another  way  equally  convenient  has  been 
substituted,  by  general  and  long-continued 
acquiescence  for  the  original  way.  The  right 
of  the  public  to  a  highway,  without  substantial 
detriment,  is  preserved,  while  its  particular 
location  may  have  been  varied  by  common 
consent."  The  principle  of  substitution  ap- 
pears to  be  a  stronger  ground  for  this  than 
that  of  estoppel  in  pais.  Almy  v.  Church,  iS 
R.  I.  182.  See  Hamilton  v.  White,  5  N.  Y.  g; 
Larned  v.  Larned,  11  Met.  (Mass.)  421;  Lovell 
V.  Smith,  3  C.  B.  N.  S.  120,  91  E.  C.  L.  120. 

Where  a  street  has  been  laid  out  and  used 
on  lines  different  from  those  of  a  plat,  and  lots 
have  been  subsequently  conveyed  as  bounding 
on  such  street,  there  is  a  dedication  of  the 
street  as  laid  out  and  used,  and  not  as  it  ap- 
pears on  the  plat.  Winter  v.  Payne,  33  Fla. 
470;  Williams  v.  St.  Louis,  120  Mo.  403. 

Where  a  road  is  supposed  to  be  on  the  line 
laid  out,  but  in  fact  is  not  on  such  line,  the 
regular  establishing  of  the  road  conclusively 
rebuts  any  presumption  of  dedication  arising 
from  long  user,  and,  there  being  no  intent  on 
the  part  of  the  owner  to  dedicate  a  road,  the 
public  acquires  no  rights  in  the  road  as  trav- 
eled. Manrose  v.  Parker,  90  III.  581;  Bolton 
V.  McShane,  79  Iowa  26;  State  -•.  Welpton,  34 
Iowa  144;  State  v.  Gould,  40  Iowa  372;  State 
V.  Schilb,  47  Iowa  611. 

W'liere  a  road  has  been  changed  from  the 
established  line  by  the  owner  or  at  his  re- 
quest, and  has  been  traveled  by  the  public  and 
accepted  or  improved  by  the  proper  authori- 
ties, there  is  an  irrevocable  dedication.  Fair- 
field V.  Morey,  44  Vt.  239;  Green  v.  Stevens, 
49  III.  App.  24;  Ryan  v.  Kennedy,  62  Iowa 
37;  Sweatman  v.  Deadwood,  (S.  Dak.  1896)69 
N.  W.  Rep.  582. 
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Effect  of  User. 


Character  of  Land. — ^  The  presumption  of  a  dedication  arising  from  user  for 
many  \'cars  depends  also  upon  the  character  of  the  land  over  which  a  way  is 
claimed.  Where  the  land  is  of  immediate  value  to  the  owner,  a  strong  pre- 
sumption of  an  intent  to  dedicate  arises  from  allowing  the  public  to  use  it  for 
any  length  of  time.  Where  the  land  is  of  comparatively  little  value  and  the 
owner  is  not  frequently  informed  about  its  condition,  the  presumption  arising 
from  user  is  very  slight.  Stronger  evidence  is  necessary  to  establish  a  way  by 
dedication  in  the  country  than  in  a  city  or  town;  and  in  case  of  wild,  unin-  . 
closed,  and  uncultivated  timber  or  prairie  land,  no  presumption  of  a  dedication  ' 
arises  from  the  mere  fact  of  user.* 

Whether  User  Alone  Sufficient  to  Make  Local  Government  Liable  for  Repairs.  ■ —  Whether 
long-continued  user  on  the  part  of  the  public,  without  any  acts  of  the  local 
authorities  in  repairing  or  exercising  control  over  lands  dedicated  for  a  public 
way,  is  a  sufficient  acceptance  to  constitute  such  way  a  public  highway  and 
render  the  local  government  charged  with  the  repair  of  highways  liable  for  its 
repair,  is  a  question  by  no  rheans  well  settled.  It  has  been  seen  that  user 
alone,  with  the  assent  of  the  owner,  for  such  a  length  of  time  that  the  public 
accommodation  and  private  rights  would  be  materially  affected  by  a  discon- 
tinuance of  the  use,  is  sufficient  to  estop  the  owner  from  recalling  the  gift  and 
to  give  to  the  public  certain  rights  in  the  way  used.  A  dedicated  way  thus 
becomes  in  every  essential  a  public  highway,  as  far  as  the  rights  of  the  donor 
and  the  public  are  concerned,  and  as  the  local  government  is  liable  for  the 
repair  of  public  highways  it  would  seem  that  this  liability  in  regard  to  all  dedi- 
cated ways  was  sufficiently  shown,  and,  as  stated  in  a  leading  case,  there  can 
be  no  good  reason  why  one  rule  should  be  followed  in  establishing  a  dedica- 
tion as  against  the  owner  and  a  different  rule  as  against  the  municipality. 
While  the  rule  that  the  proper  municipality  must  repair  a  way  dedicated  and 
used,  although  there  has  been  neither  adoption  of  the  way  nor  acquiescence 
in  its  use  by  the  municipal  authorities,  is  followed  in  England  and  in  some  of 

1.  Character  of  Land  in  Question  Important  —  6  Rich.  L.  (S.  Car.)  396;  Gilder  v.  Brenham,  67 

E)l^la>id.  —  Schvvinge  z'.  DovvcU,  2  F.  &  F.  845;  Tex.  345. 

Chapman  v.  Cripps,  2  F.  &  F.  864.  That  from  the  earliest  times  a  road  has  been 

Alabama.  —  Rosser   v.  Bunn,  66   Ala.   8g;  used  for  travel  between  a  town  and  a  ferry, 

Tutwiler  v.  Kendall,  113  Ala.  664,  21  So.  Rep.  repels  the  inference  that  it  had  its  origin  as  a 

332.  private  way  through  wild  lands.    Western  R. 

California.  —  Monterey  v.  Malarin,  gg  Cal.  Co.  v.  Alabama  Grand  Trunk  R.  Co.,  g6  Ala. 

290.  272. 

Illinois.  —  Fox  V.  Virgin,  II  111.  App.  513;  Stronger  evidence  is  required  in  a  newly 

Peyton  v.  Shaw,  15  111.  App.  192.  settled  country  than  where  the  country  is  more 

Iowa.  —  Kelsey  v.  Furman,  36  Iowa  614;  populous.    Reg.  v.  Deane,  7  New  Bruns.  233. 

State  V.  Kansas  City,  etc.,  R.  Co.,  45  Iowa  139.  The  English  cases  holding  that  a  dedicalioa 

Kentucky.  —  Bowman  v.  Wickliffe,    15    B.  may  be  inferred  from  user  alone  are  not  appli- 

Mon.  (Ky.)  96.  cable  to  a  new  country.    Com.  v.  Kelly,  8 

Nebraska.  —  Graham  v.  Hartnett,  10  Neb.  Gratt.  (Va.)  632. 

518;    Rathman  v.  Norenberg,  21  Neb.  467;  Government  Lands.  —  In  Phipps  v.  State,  7 

Shaffer  z/.  Stull,  32  Neb.  94.  Blackf.  (Ind.)  512,  the  court  said.    "  We  do 

Tennessee.  —  Russell    v.    State,    3    Coldw.  not  think  that  this  doctrine  of  dedication  in- 

(Tenn.)  iig.  ferred  from  user  is  at  all  applicable  to  the  ex- 

That  part  of  the  land  designated  as  a  street  tensive  uncultivated  domain  of   the  United 

is  rough  and  uneven  and  not  of  a  character  States."    And  to  the  same  effect  are  Burns  v. 

adaptable  for  use  as  a  street,  does  not  defeat  Annas,  60  Me.  288;  Bigelow  v.  Hillman,  37 

the  dedication.    It  is  not  necessary  that  the  Me.  52;  Cyr  v.  Madore,  73  Me.  53. 

street  should    be    used  throughout   its    full  The  existence  of  an  Indian  trail  over  land 

width  and  extent,  nor  that  it  be  capable  of  and  the  subsequent  occasional  travel  of  a  citi- 

being  so  used  immediately.    Barclay      How-  zen  over  such  trail  do  not  show  a  dedication, 

ell,  6  Pet.  (U.  S.)  4g8;  Webb  v.  Demopolis,  95  Russell  v.  State,  3  Coldw.  (Tenn.)  119. 

Ala.  116.  Use  of  a  footway  over  crown  land  for  twenty 

That  the  land  over  which  the  way  is  claimed  years  after  such  public  footway  has  been  ex- 
is  uninclosed  woodland,  weakens  the  presump-  tinguished  by  an  inclosure  act,  it  not  appear- 
tion  of  an  intent  to  dedicate  arising  from  ing  that  the  use  was  with  the  knowledge  of 
mere  user,  but  nevertheless  a  dedication  can  the  crown,  does  not  establish  a  dedication  to 
be  presumed  from  user  alone  in  such  a  case.  the  public.  Harper  v.  Charlesworth,  4  B.  & 
Ely  V.  Parsons,  55  Conn.  83;  Hutto  v.  Tindall,  C.  574,  10  E.  C.  L.  412,  6  D.  &  R.  572- 
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the  United  States,  in  many  of  the  states  some  act  of  recognition  by  the  pub- 
He  authorities  is  held  to  be  necessary  before  any  liabiHty  attaches  to  the 
municipaHty.' 

VI.  Effect  of  Dedication  —  1.  Nature  of  Interest  Acquired  by  the  Public  — 

a.  Common-law  Dedicatkjx  — By  a  common-law  dedication  only  an  ease- 
ment, or  right  to  use  for  certain  purposes  the  land  dedicated,  passes  to  the 
public,  the  fee  to  the  land  remaining  in  the  dedicator  burdened  only  with  the 
easement  in  the  public.  The  public  acquires  no  right  to  use  the  land  for  any 
purposes  not  necessarily  included  in  the  objects  of  the  dedication  or  essential 
for  the  reasonable  enjoyment  thereof.  In  all  other  respects  the  dedicator 
remains  the  owner,  and  may  make  any  use  of  the  land  which  will  not  interfere 
with  the  public  rights,  and  if  the  public  use  entirely  ceases  or  becomes  impossi- 
ble the  land  reverts  to  the  owner  of  the  fee  released  from  the  burden  of  the 
public  easement.*    There  may,  however,  be  a  dedication  which  is  essentially  a 


1.  User  Sufficient  to  Render  Local  Government 
Liable  for  Eepair  of  Ways  Used  —  England.  — 
Rex  i'.  Lvon,  5  D.  &  R.  497,  16  E.  C.  L.  243; 
Rex  V.  Leake,  2  N.  &  M,  583,  5  B.  &  Ad.  469, 
27  E.  C.  L.  107,  overruling  Rex  v.  St.  Bene- 
dict, 4  B.  &  Aid.  447,  6  E.  C.  L.  553. 

California.  —  Stone  v.  Brooks,  35  CaL  489; 
Smith  V.  San  Luis  Obispo,  95  Cal.  463,  Archer 
V.  Salinas  City,  93  Cal.  43. 

Connecticut.  —  Green  v.  Canaan,  29  Conn. 
157;  Riley  v.  Hammel,  38  Conn.  574. 

Iowa.  —  Manderschid  v.  Dubuque,  29  Iowa 
73,  4  Am.  Rep.  196;  State  v.  Tucker,  36  Iowa 
485;  State  V.  Birmingham,  74  Iowa  407. 

Massachusetts. — Jennings  v.  Tisbury,  5 
Gray  (Mass.)  73. 

Minnesota.  —  Phelps  r.  Mankato,  23  Minn. 
276. 

Mississippi.  —  Harrison  County  v.  Seal,  66 
Miss.  129. 

Missouri.  —  Meiners  v.  St.  Louis,  130  Mo. 
274. 

Pennsylvania. — Com.  v.  Moorehead,  iiS 
Pa.  St.  344,  4  Am.  St.  Rep.  599 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Stale, 
I  Baxt.  (Tenn.)  55. 

Wisconsin.  —  Eastland  v.  Fogo,  66  Wis.  133; 
Buchanan  v.  Curtis,  25  Wis.  99,  3  Am.  Rep. 
23- 

User  Alone  Not  Sufficient  to  Bind  the  Local 
Government — Georgia.  —  Parsons  v.  Atlanta 
University,  44  Ga.  539. 

Illinois.  —  Willey  v.  People,  36  111.  App.  612; 
People  V.  Highway  Com'rs,  52  111.  501;  Littler 
V.  Lincoln,  106  111.  369.  Compare  Marseilles 
V.  Hovvland,  124  111.  551. 

Kentucky.  —  Gedge  v.  Com.,  9  Bush  (Ky.) 
61 ;  Wilkins  v.  Barnes,  79  Ky  323. 

Maine.  —  State  v.  Bradbury,  40  Me.  154; 
Rovvell  V.  Montvillc,  4  Me.  270;  State  v.  Wil- 
son, 42  Me.  9;  Mayberry  v.  Slandish,  56  Me. 
342. 

.Maryland.  —  Kennedy  v.  Cumberland,  65 
Md.  514. 

New  Jersey.  —  Methodist  Episcopal  Church 
V.  Hoboken,  33  N.  J.  L.  14,  97  Am.  Dec.  696, 
Holmes  v.  Jersey  City,  12  N.  J.  Eq.  299; 
Atiy.-Gen.  v.  Morris,  etc.,  R.  Co.,  19  N.  J.  Eq. 
386,  20  N.  J.  Eq.  530;  Booraem  v.  North  Hud- 
son County  R.  Co.,  39  N.  J.  Eq.  465;  Brigan- 
tine  V.  Holland  Trust  Co.,  (N.  J.  1896)  35  Atl. 
Rep.  344. 

North  Carolina.  —  Kennedy  v.  Williams,  87 
N.  Car.  6. 
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Texas.  —  Gilder  z'.  Brenham,  67  Te.x.  345. 

Vermont.  —  Page  v.  Weathersfield,  13  Vt. 
424;  Hyde  v.  Jamaica,  27  Vt.  443;  Folsom  v. 
Underhill,  36  Vt.  580. 

Where  Boads  and  Streets  Are  Required  by  Stat- 
ute to  Be  Adopted  or  Accepted  in  a  Particular 
Manner,  there  is,  of  course,  no  liability  im- 
posed upon  the  municipality  to  see  that  a  way 
used  by  the  public,  but  never  laid  out  or 
adopted  by  the  proper  authorities,  is  kept  in 
repair.  Bowers  v.  Suffolk  Mfg.  Co.,  4  Cush. 
(Mass.)  332;  Requa  v.  Rochester,  45  N.  Y. 
129,  6  Am.  Rep.  52;  Clements  v.  West  Troy, 
16  Barb.{N.  Y.)  251;  Oswego  v.  Oswego  Canal 
Co.,  6  N.  Y.  257;  Jordan  v.  Otis,  37  Barb.  (N. 
Y.)  50;  Wisby  v.  Bonte,  19  Ohio  St.  238;  Tal- 
bott  V.  King,  32  W.  Va.  6. 

2.  Common-law  Dedication  —  Only  an  Easement 
Acquired.  —  By  a  dedication  the  public  ac- 
quires only  an  easement  in  the  soil.  In  the 
case  of  roads  and  streets  it  is  only  a  right  of 
passage  that  is  acquired,  and  in  any  case  the 
public  acquires  only  such  an  interest  as  is 
sufhcient  to  enable  it  to  enjoy  fully  the  prop- 
erty for  the  purposes  for  which  it  has  been 
dedicated.  There  is  no  transfer  of  an  absolute 
property  in  the  soil  but  the  owner  may  exer- 
cise all  the  rights  of  ownership  not  inconsist- 
ent with  the  purposes  of  the  dedication. 

En'^land. —  Lade  v.  Shepherd,  2  Stra.  1004; 
St.  Mary  v.  Jacobs,  L.  R.  7  Q.  B.  47.  25  L.  T. 
800;  Goodtitle  v.  .Mker,  i  Burr.  133;  Harrison 
V.  Parker,  6  East  154;  Every  v.  Smith,  26  L.  J. 
Exch.  344. 

Alabama.  —  Perry  v.  New  Orleans  etc.,  R. 
Co.,  55  Ala.  413,  28  Am.  Rep.  740. 

Illinois.  —  May  wood  Co.  v.  May  wood,  118 
111  61;  Chicago,  etc.,  R.  Co.  f.  Joliet,  79  111. 
25;  Manly  v.  Gibson,  13  111.  308. 

Indiana.  —  Freedom  v.  Norris,  128  Ind.  377. 

lo'ua.  —  Dubuque  -'.  Maloney.  9  Iowa  450, 
74  Am.  Dec.  358;  Des  Moines  v  Hall,  24  Iowa 
234. 

Kentucky.  —  Campbell  County  Ct.  v.  New- 
port, 12  B.  Mon.  (Ky.)  540. 

Massachusetts.  —  Perley  v.  Chandler,  6 
Mass.  454,  4  Am.  Dec.  159;  Boston  Rich- 
ardson, 13  Allen  (Mass.)  152;  White  v.  God- 
frey, 97  Mass.  472;  Bliss      Ball,  99  Mass.  597. 

Minnesota. — St.  Anthony  Falls  Water- 
Power  Co.  v.  King  Wrought-Iron  Bridge  Co., 
23  Minn.  i86. 

Missouri.  —  Cummings  v.  St.  Louis,  go  Mo. 
259. 
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grant,  in  which  the  fee  itself  passes.* 

Statutory  Dedication.  —  Unoer  a  valid  statutory  dedication,  ordi- 
naril)-,  the  fee  passes  and  vests  in  the  municipality,  and  as  long  as  the  dedica- 
tion continues  the  owner  has  no  beneficial  interest  in  the  lands  dedicated.* 

Unless  Expressly  Prohibited  by  the  Statute,  however,  the  owner  may  retain  the  fee 
or  any  rights  not  essential  to  the  public  use  in  himself,  and  grant  to  the 
municipality  only  an  easement  and  in  any  case  the  fee  acquired  by  the 
municipality  is  a  base  one,  determinable  whenever  the  public  use  of  the  land 
is  abandoned  or  becomes  impossible.'* 


A'cw  York.  —  Cohoes  v.  Delaware,  etc.. 
Canal  Co.,  134  N.  Y.  397,  citing  i  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  396;  Williams  v.  New 
York  Cent.  R.  Co.,  16  N.  Y.  97,  6g  Am.  Dec. 
651;  Jackson  v.  Hathaway,  15  Johns.  (N.  Y.) 
447,  S  Am.  Dec.  263;  Verplanck  v.  New  York, 
2  Edw.  Ch.  (N.  Y.)  220:  Still  v.  Lansingburgh, 
16  Barb.  (N.  Y.)  107. 

South  Carolina.  —  Charleston  Rice  Milling 
Co.  V.  Bennett,  18  S.  Car.  254. 

Vermont.  —  Pomeroy  v.  Mills,  3  Vt.  279,  23 
Am.  Dec.  207;  Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dec.  222. 

Virginia.  —  Benn  v.  Hatcher,  81  Va.  25,  59 
Am.  Rep.  645. 

Wisconsin.  —  Milwaukee  v.  Milwaukee,  etc., 
R.  Co.,  7  Wis.  85. 

Abarldonment  of  all  use,  occupancy,  and 
control  by  the  owner  is  not  always  necessary. 
Lamar  County  v.  Clements,  49  Tex.  347. 

A  Slate  does  not  part  with  its  right  of  emi- 
nent domain  when  it  has  dedicated  land  to  the 
public.    Hamrich  v.  Rouse,  17  Ga.  56. 

Though  the  legal  title  remains  in  the  dedi- 
cator he  may  not  divert  the  trust  by  mort- 
gaging the  premises  dedicated.  Maywood 
Co.  V.  Maywood,  118  111.  65. 

Where  a  street  has  been  dedicated  by  plat- 
ting and  selling  lots,  the  fee  to  the  land  in  the 
street  is  in  the  purchasers  of  abutting  lots  and 
they  may  use  the  land  for  any  purpose  not  in- 
consistent with  the  public  use.  Where  the 
owners  of  lots  on  the  opposite  sides  of  a 
street,  one  of  which  is  a  railroad  company, 
build  a  track  across  the  street  with  the  per- 
mission of  the  city,  this  is  not  making  an 
improper  use  of  the  street  or  depriving  the 
public  of  any  rights  therein,  and  other  land- 
owners cannot  object  to  such  use.  Hanbury 
V.  Woodward  Lumber  Co.,  98  Ga.  54. 

1.  The  Fee  Itself  May  Pass  by  a  conveyance 
to  the  municipality  or  to  trustees  for  the  pub- 
lic, and  as  in  such  case  the  transaction  par- 
takes more  of  the  nature  of  a  grant  than  of  a 
dedication,  the  land  may  be  divided  and 
aliened  or  sold  or  applied  to  any  uses,  though 
not  strictly  public,  if  not  inconsistent  with  the 
terms  of  the  conveyance.  Van  Ness  v.  Wash- 
ington, 4  Pet.  (U.  S.)  232;  Smith  v.  Heuston, 
6  Ohio  loi. 

Where  lands  owned  by  a  pueblo  have  been 
confirmed  to  a  city,  its  successor  in  title,  by  an 
Act  of  Congress,  and  the  ordinances  of  the 
city  laying  out  streets  and  public  squares  have 
been  confirmed  by  an  act  of  legislature,  there 
is  a  dedication  to  the  public  of  the  land  itself 
and  not  merely  of  an  easement  therein. 
Hoadley  v.  San  Francisco,  50  Cal.  265. 

2.  Under  Statutes  Fee  Passes —  United  States. 
—  U.  S.  V.  Illinois  Cent.  R.  Co.,  2  Biss.  (U. 
S.)  174. 


Illinois.  —  Illinois,  etc..  Canal  v.  Haven,  11 
111.  554;  First  Evangelical  Church  v.  Walsh,  57 
111.  363,  II  Am.  Rep.  21;  Jacksonville  v.  Jack- 
sonville R.  Co.,  67  111.  540;  Matthiesson,  etc.. 
Zinc  Co.  V.  La  Salle,  117  111.  411 ;  Gould  v. 
Howe,  131  111.  496;  Union  Coal  Co.  v.  La  Salle. 
136  111.  119;  Thomsen  v.  McCormick,  136  111. 
145;  Earll  V.  Chicago,  136  111.  284;  Lake  Erie, 
etc.,  R.  Co.  V.  Whitham,  155  111.  514,  46  Am. 
St.  Rep.  355;  Vermont  v.  Miller,  161  111.  210. 
Iowa.  —  Des  Moines  v.  Hall,  24  Iowa  236. 
Kansas.  —  See  Tousley  v.  Galena  Min.,  etc., 
Co.,  24  Kan.  328. 

Michigan.  —  Grandville  v.  Jenison,  84  Mich. 
54;  Nichols  V.  New  England  Furniture  Co., 
100  Mich.  230. 

Missouri.  —  Ragan  v.  McCoy,  29  Mo.  356; 
Campbell  v.  Kansas  City,  102  Mo.  326. 

Nebraska.  —  Gregory  v.  Lincoln,  13  Neb. 
352;  Jaynes  v.  Omaha  St.  R.  Co.,  (Neb.  1898) 
74  N.  W.  Rep.  67. 

Ohio.  —  Fulton  v.  Mehrenfeld,  8  Ohio  St. 
440. 

Canada.  —  Roche  v.  Ryan,  22  Ont.  Rep.  107. 
Under  Colorado  Rev.  Stat,  of  1868,  art.  11,  c. 
84,  §  5,  the  absolute  fee  does  not  pass  to  the 
city,  and  the  grantor's  reversionary  interest  is 
embraced  in  his  conveyance  of  abutting  lots, 
and,  on  the  vacation  of  the  stieets,  the  fee 
vests  in  the  owners  of  such  lots.  Olin  v.  Den- 
ver, etc.,  R.  Co.,  (Colo.  1898)  53  Pac.  Rep.  454." 

3.  Noyes  v.  Ward,  19  Conn.  250;  Manly  v. 
Gibson,  13  111.  312;  Dubuque  v.  Benson,  23 
Iowa  248;  Snoddy  v.  Bolen,  122  Mo.  479, 
Brown  v.  Carthage,  128  Mo.  10;  Peck  v. 
Providence  Steam  Engine  Co.,  8  R.  I.  353. 
And  see  Wood  v.  National  Water  Works  Co., 
33  Kan.  590. 

Use  Limited.  —  Though  the  municipality 
takes  the  fee  in  the  land  dedicated,  yet  it  is 
held  only  for  the  purposes  for  which  it  is  dedi- 
cated; it  cannot  be  aliened  nor  applied  to 
other  uses.  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  Lee  v.  Mound  Sta- 
tion, n8  111.  312;  Wood  ci.  National  Water 
Works  Co.,  33  Kan.  590;  Portland,  etc.,  Co.  v 
Portland,  14  Oregon  188,  58  Am.  Rep.  299. 

To  Uses  Not  Public.  —  As  a  statutory  dedi- 
cation is  a  form  of  grant  or  conveyance,  it  fol- 
lows that  lands  may  be  claimed  for  any  uses 
for  which  the  designations  on  the  plat  clearly 
show  that  they  are  intended,  although  such 
uses  be  not  strictly  public,  but  for  the  benefit 
of  private  corporations  or  associations.  ]\Ior- 
gan  V.  Chicago,  etc.,  R.  Co.,  96  U.  S.  716; 
Ruch  V.  Rock  Island,  97  U.  S.  693;  Wyan- 
dotte County  V.  First  Presb.  Church,  30  Kan. 
620. 

4.  Matthiessen,  etc..  Zinc  Co.  v.  La  Salle,  117 
111.  414;  Union  Elevator  Co.  v.  Kansas  City 
Suburban  Belt  R.  Co.,  135  Mo.  353. 
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c.  Partial  and  Limited  Dedications  —  May  Annex  conditions.  —  While  it 
is  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the  pubHc  is  to  have 
the  unHmited  and  unrestricted  use  of  the  land  dedicated,  for  all  public  pur- 
poses consistent  with  the  objects  of  the  dedication,  yet  there  may  be  a  dedi- 
cation in  which  the  grantor  reserves  certain  rights  and  privileges  for  himself, 
and  when  such  a  dedication  is  accepted  the  public  takes  it  subject  to  burdens 
and  conditions.' 

Extent  of  Eight  to  Impose  Conditions.  —  The  right  of  the  dedicator  to  annex  con- 
ditions to  the  dedication  is  limited,  however,  by  the  rule  that  the  conditions 
must  not  be  such  as  would  prevent  a  reasonable  enjoyment  of  the  dedi- 
cation, or  be  in  any  way  inconsistent  with  such  enjoyment.  No  condi- 
tion may  be  annexed  which  will  take  the  property  from  the  control  of  the 
duly  authorized  public  officers,  or  which  will  in  any  way  impair  the  usual 
exercise  of  the  police  power  by  the  proper  authorities.  Should  an  attempt 
be  made  to  add  such  conditions,  the  dedication  will  be  upheld  and  the  condi- 
tions be  held  void.* 


1.  Eeservation  of  Certain  Privileges  by  Dedi- 
cator.—  "An  offer  to  dedicate  land  for  the  pur- 
pose of  a  highway  may  be  qualified  or  made 
subject  to  a  certain  burden,  and  if  it  is  ac- 
cepted cum  onere  the  burden  continues,  but 
the  land  becomes  a  highway  notwithstanding. 
After  acceptance  there  is  no  power  to  increase 
the  burden  or  to  revoke  the  dedication." 
Cohoes  V.  Delaware,  etc.,  Canal  Co.,  134  N.  Y. 
397. 

Eeservation  of  Eight  to  Operate  Eailroad.  — 
There  may  be  a  dedication  with  a  reservation 
of  the  right  to  construct  and  operate  a  railroad 
across  or  along  a  street.  Cohoes  v.  Morrison, 
42  Hun  (N.  Y.)  216,  116  N.  Y.  662;  Ottawa, 
etc.,  R.  Co.  V.  Larson,  40  Kan.  301;  Nobles- 
ville  V.  Lake  Erie,  etc.,  R.  Co.,  130  Ind.  i; 
Brunswick,  etc.,  R.  Co.  v.  Waycross,  gi  Ga. 
573;  Ayres  v.  Pennsylvania  R.  Co..  48  N.  J. 
L.  44,  57  Am.  Rep.  538;  Tallon  v.  Hoboken, 
(X.  J  1897)  36  Atl.  Rep.  693. 

Footpath  —  Eeservation  of  Eight  to  Plow  Up 
the  Ground.  —  A  footpath  may  be  dedicated  to 
the  public  with  a  reservation  of  the  right  to 
plow  up  the  ground.  Dawes  v.  Hawkins,  8 
C.  B.  N.  S.  848,  98  E.  C.  L.  848;  Mercer  v. 
Woodgate.  L.  R.  5  Q.  B.  26;  Arnold  v.  Blaker, 
L.  R.  6  Q.  H.  433- 

There  May  Be  a  Partial  Dedication,  as  For  All 
Purposes  Except  That  of  Carrying  Coals.  —  The 
public  must  take  secundum  for  mam  doni  or  not 
at  all.  Stafford  v.  Coyney,  7  B.  &  C.  227,  14 
E.  C.  L.  39. 

A  Strip  May  Be  Eeserved  in  the  Centre  of  the 
Street  or  between  the  footways  and  the  car- 
riageway, and  the  grantor  is  not  limited  in 
the  use  of  such  reserved  strips  to  the  use  at 
the  time  of  the  dedication.  Le  Neve  v.  Mile 
End  Old  Town,  8  El.  &  Bl.  1054,  93  E.  C.  L. 
1054;  French  v.  New  Orleans,  etc.,  R.  Co.,  2 
La.  Ann.  80. 

Excavations  or  Erections  on  Land  Dedicated.  — 
Where  land  ujion  which  exists  an  excavation 
or  erection  is  dedicated  as  a  highway,  the  dedi- 
cation must  be  taken  to  have  been  made  and 
accepted  subject  to  the  risks  and  inconven- 
ience arising  from  such  a  slate  of  things. 
Fisher  v.  Provvse,  2  B.  &  S.  770,  no  E.  C.  L. 
770;  Robbins  v.  Jones,  15  C.  B.  N.  S.  221,  log 
E.  C.  L.  221;  Cornwell  v.  Metropolitan  Sewer 
Com'rs,  10  Exch.  771. 


Privilege  of  Deposit.  —  There  may  be  a  dedi- 
cation of  a  highway  subject  to  a  pre-existing 
right  of  abutting  owners  to  deposit  goods 
thereon.  Morant  v.  Chamberlin,  6  H.  &  N. 
541. 

Ferry  Landing.  —  So  there  may  be' a  dedica- 
tion of  a  landing  with  a  reservation  by  the 
proprieior  of  a  right  to  maintain  a  ferry  land- 
ing.   Rowan  v.  Portland,  8  B.  Mon.  (Ky.)  232. 

Highway  to  Be  Used  Only  at  Certain  Times.  — 
A  grant  was  made  of  land  for  use  as  a  high- 
way during  the  time  intervening  between  the 
first  day  of  December  and  the  first  day  of  May 
in  every  year,  at  other  times  of  the  year  the 
road  to  be  closed,  and  was  accepted  subject  to 
these  conditions.  This  was  held  a  valid  dedi- 
cation according  to  the  terms  of  the  grant  and 
acceptance.  Hughes  v.  Bingham,  135  N.  Y. 
347- 

Passageway  for  Stock.  —  Upon  a  dedication  of 
lands  for  a  highway  the  grantor  reserved  the 
right  "  to  attach  a  fence  to  the  bridge  "  to  be 
constructed  across  a  stream  thereon.  It  was 
held  that  this  did  not  include  a  catileway 
under  the  bridge.  Ague  v.  Seitsinger,  (Iowa 
1894;  60  N.  VV.  Rep.  4S3. 

2.  Eight  to  Impose  Conditions  Limited  —  Eng- 
la)id.  —  Rc\  V.  Leake,  2  N.  &  M.  59=;:  Blun- 
dell  V.  Catterall,  5  B.  &  Aid.  315,  7  "E.  C.  L. 
1 13;. Rex  V.  Northampton,  2  M.  &  S.  262;  Mer- 
cer V.  Woodgate,  L.  R.  5  Q.  B.  26;  Arnold  v. 
Blaker,  L.  R.  6  Q.  B.  433;  Fisher  v.  Brown, 
31  L.  J.  Q.  B.  213;  Dawes  v.  Hawkins,  8  C. 
B.  N.  S.  848,  98  E.  C.  L.  848 

Canada.  —  Brown  v.  Edmonton.  23  Can. 
Sup.  Ct.  Rep.  308. 

^/rt/;a///a. -I- Antones  v.  Eslava,  9  Port. 
(Ala.)  527 

Indiana.  — Noblesville  v.  Lake  Erie,  etc.,  R. 
Co.,  130  Ind.  I. 

Massachusetts.  —  Hemphill  v.  Boston,  8 
Cush.  (Mass.)  195  54  Am.  Dec.  749;  Valentine 
V.  Boston.  22  Pick.  (Mass.)  75,  33  Am.  Dec.  711. 

A^e-M Jersey.  —  Methodist  Episcopal  Church 
V.  Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  696. 

Oregon.  —  Church      Portland,  18  Oregon  73. 

Rhode  Island.  —  Mowry  Providence,  lo  R. 
I  52. 

f-yisconsin.  — Pettibone  f.  Hamilton,  40  Wis. 
402. 

A  condition  in  a  deed  of  dedication  that  the 
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li.  Limi  ts  and  Boundaries,  How  Determined  —  Question  of  Fact.  —  The 
extent  of  the  dedication  is  a  question  of  fact  to  be  ascertained  in  the  same 
manner  as  the  fact  of  the  dedication  itself.  All  the  surrounding  circum- 
stances are  to  be  considered  to  determine  the  extent  to  which  the  owner 
intended  to  grant  rights  to  the  public,  and  also  to  determine  whether  there 
has  been  an  acce[)tance  by  the  public  of  all  that  the  owner  intended  to 
dedicate.' 

Width  of  Eoads  and  Streets.  —  While  the  rights  of  the  public  are  limited  to  the 
parts  actually  used  and  accepted,  this  does  not  mean  that  a  road  is  limited  to 
the  beaten  track.  Where  a  road  is  laid  out  or  appears  upon  a  plat  as  of  a 
certain  width,  it  is  presumed  to  be  of  the  width  so  indicated  although  all  of 
the  space  tluis  set  out  has  not  been  actually  traveled.* 

Width  Required  by  Statute.  —  The  width  of  roads  and  streets  in  the  vicinity  and 
the  width  required  by  statute  are  facts  to  be  considered  in  determining  the 
extent  of  the  dedication,  but  the  fact  that  a  certain  width  is  prescribed  by 
statute  does  not  raise  a  conclusive  presumption  that  the  dedicated  way  is  of 


proprietors  shall  not  be  chargeable  with  the 
cost  of  street  improvements,  unless  one-half 
the  abutting  owners  express  their  assent 
thereto  in  writing,  is  void.  So  of  a  condition 
that  the  petitionets  shall  pay  the  expense  of 
the  improvements.  The  dedication,  however, 
is  valid.  "  The  public  had  power  to  accept 
the  grant,  but  no  power  to  assent  to  the  con- 
ditions imposed."  Richards  -'.  Cincinnati,  31 
Ohio  St.  506. 

1.  Extent  of  Dedication — Question  of  Fact. — 
Unittd  States.  —  McKey  v.  Hyde  Park,  134  U. 
S.  84. 

Alabama.  —  Western  R.  Co.  v.  Alabama 
Grand  Trunk  R.  Co.,  96  Ala.  272. 

Connecticut.  —  Noyes  v.  Ward,  19  Conn.  250. 

Illinois.  —  Elgin  v.  Beck  with,  iig  111.  367. 
See  Samuell  -j.  Sherman,  (111.  1897)  48  N.  E. 
Rep.  576. 

Io7ua.  —  Davis  v.  Clinton,  58  Iowa  389; 
J  J  ugh  V.  Haigh,  69  Iowa  382. 

Kentucky.  —  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  232. 

Louisiana.  —  McNeil  v.  Hicks,  34  La.  Ann. 
logo. 

Michigan.  —  Bumpus  v.  Miller,  4  Mich.  159; 
Kruger  v.  Le  Blanc,  70  Mich.  76. 

Minnesota.  —  Ellsworth  v.  Lord,  40  Minn. 
337- 

Pennsylvania.  —  Andress  v.  Northern  Liber 
ties,  2  Am.  L.  Reg.  571;  Darlington  v.  Com., 
41  Pa.  St.  63. 

Utah.  —  Burrows  v.  Guest,  5  Utah  91. 

Wisconsin.  —  Valley  Pulp,  etc.,  Co.  v.  West, 
58  Wis.  599. 

The  limits  of  a  dedicated  street  are  deter- 
mined by  stakes  set  at  the  time  of  dedication 
and  which  mark  the  limits  of  the  street  as  ac- 
cepted by  user,  rather  than  by  measurements 
made  by  the  dedicator  according  to  which  he 
intended  to  dedicate  the  street.  Jackson  v. 
Perrine,  35  N.  J.  L.  138. 

2.  Width  of  Roads  and  Streets,  —  Southern 
Pac.  R.  Co.  V.  Ferris,  93  Cal.  263;  Marion  v. 
Skillman,  127  Ind.  130;  Atty.-Gen.  v.  Tarr, 
148  Mass.  309;  Burrows  v.  Guest,  5  Utah  91; 
Bartlett  v.  Beardmore,  77  Wis.  356;  Turner  v. 
Ringwood  Highway  Board,  L.  R.  g  Eq.  418. 

Leaving  a  Strip  Along  One's  Land  Uninclosed 
and  allowing  the  public  to  use  it  does  not 
show  an  intent  to  dedicate  beyond  this  strip  of 
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the  usual  width  of  a  highway.  Oyler  v.  Ross, 
48  Neb.  211;  Rube  7'.  Sullivan,  23  Neb.  77g. 

Where  the  Municipal  Authorities  Lay  Out  a 
Narrower  Street  upon  a  street  already  dedicated 
to  public  use,  such  use  is  not  affected  thereby. 
Devlin  7'.  Welsh,  i  W.  N.  C.  (Pa.)  509. 

Highway  Acquired  by  Prescription.  —  The 
width  of  a  highway  acquired  by  the  public  by 
twenty  years'  user  is  the  width  of  such  high- 
way as  used  at  the  end  of  that  period,  and  not 
the  width  that  may  have  been  traveled  at 
different  times  during  the  continuation  of  the 
user.  Western  R.  Co.  v.  Alabama  Grand 
Trunk  R.  Co.,  96  Ala.  272. 

Where  a  Railroad  Dedicated  a  Crossing  as  Part 
of  a  Highway  by  laying  down  planks  and  al- 
lowing the  public  to  use  the  crossing,  the  space 
dedicated  was  held  to  be  only  that  covered  by 
the  planks  and  not  a  space  equal  to  the  gen- 
eral width  of  the  highway.  New  York,  etc., 
R.  Co.  Drummond,  46  N.  J.  L.  644,  affirm— 
ing  45  N.  J.  L.  511. 

Lots  Were  Sold  with  Reference  to  a  Plat  upon 
which  a  street  appeared  of  the  width  of  one 
hundred  and  fifty  feet,  and  the  street  was 
used  for  fifteen  years  to  the  extent  of  eighty 
feet  in  width.  At  the  expiration  of  that  time 
the  plat  was  changed,  making  the  street  sixty 
feet  in  width,  and  lots  were  sold  with  refer- 
ence to  the  changed  plat.  There  was  held  to 
be  a  dedication  of  a  street  eighty  feet  in 
width.    Logan  v.  Rose,  88  Cal.  263. 

M.  street  appeared  upon  a  plat  as  eighty 
feet  in  width,  lots  were  sold  with  reference  to 
the  plat,  but  M.  street  was  never  opened  and 
no  buildings  were  erected  along  it.  Subse- 
quently, with  the  consent  of  the  purchasers  of 
lots,  a  new  map  was  made,  upon  which  M. 
street  appeared  as  sixty  feet  in  width,  and 
this  map  was  accepted  by  the  town  authori- 
ties, the  ordinance  of  acceptance,  however, 
reciting  that  "  M.  street  shall  be  established 
as  an  eighty-feet  street."  There  was  held  to 
be  a  valid  dedication  of  M.  street  only  to  the 
extent  of  sixty  feet  in  width.  Sanford  v. 
Meridian,  52  Miss.  383. 

Where  Lot  Owners  Make  Improvements  Beyond 
the  Line  of  the  Street,  and  occupy  them  for 
twenty  years,  during  which  time  the  city  has 
constructed  a  sidewalk  along  such  changed 
line,  the  city  is  estopped  from  claiming  a  dedi- 
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that  width  ;  circumstances  may  show  the  dedication  of  a  wider  or  a  narrower 
way. ' 

Accretions.  —  The  common-law  rule  that  accretions  to  kind  become  the 
property  of  the  owner  of  the  land  to  whicli  they  are  added  applies  to  accre- 
tions to  dedicated  lands,  and  usually  the  public  is  entitled  to  such  accretions. 
This  is  especially  true  where  there  has  been  a  dedication  for  purposes  of  a 
landing  or  wharf,  or  as  a  way  to  a  navigable  stream,  where  a  means  of  access 
to  the  water  is  the  essential  part  of  the  dedication.  Where  the  dedication  is 
simply  of  a  way  alongside  a  body  of  water,  and  not  for  the  purpose  of  giving 
the  public  access  to  the  water,  so  that  the  land  formed  by  the  accretions  is  in 
no  way  necessary  for  the  complete  enjoyment  of  the  dedication,  the  accre- 
tions may  be  considered  as  belonging  to  the  owner  of  the  fee  in  the  adjacent 
dedicated  land.'-^ 

2.  Revocability  of  Dedication  —  where  Rights  Acquired  on  Faith  of  Dedication.  —  A 

dedication  is  irrevocable  whenever  public  or  private  rights  have  been  acquired 
on  the  strength  of  the  dedication,  as  where  lots  have  been  bought  relying  on 
the  assurance  that  a  way  would  be  kept  open  to  them,  or  where  lots  have 
been  sold  with  reference  to  a  plat,  or  where  a  road  has  been  used  for  such 
a  length  of  time  that  the  public  would  be  materially  inconvenienced  by 
the  withdrawal  of  the  dedication.  A  dedication  whenever  completed  is 
irrevocable.* 


■cation  of  the  strip  so  occupied.  Johnson  v. 
Burlington,  95  Iowa  197. 

1.  Harrison  County  v.  Seal,  66  Miss.  129; 
Bumpus  V.  Miller,  4  Mich.  159;  Kruger  v.  Le- 
Blanc,  70  Mich  76;  Davis  v.  Clinton,  58  Iowa 
3S9:  Hugh  V.  Haigh,  69  Iowa  382. 

Where  the  Owner  Cultivates  Land  Along  the 
Traveled  Track  within  the  width  re(4uired  by 
statute,  or  erects  fences  or  digs  a  ditch  within 
said  space,  there  is  evidence  of  an  intention 
not  to  dedicate  to  the  full  width.  Coleman  v. 
Flint,  etc.,  R.  Co.,  64  Mich.  160;  Kruger  v.  Le 
Blanc.  70  .Mich.  76. 

2.  Accretions.  —  Where  a  park,  public  square, 
or  street  lying  along  or  extending  to  a  body 
of  water  is  dedicated  to  the  public,  any  accre- 
tions thereto  become  a  part  thereof,  and  the 
public  is  entitled  to  the  use  of  the  same.  Doe 
V.  Jones,  II  Ala.  63;  State  v.  Reybold,  5 
Harr.  (Del.)  484,  Ruge  v.  Apalachicola  Oyster 
Canning,  etc  ,  Co.,  25  Fla.  656,  Bennett  v. 
Chicago,  etc.,  R.  Co.,  73  F"ed.  Rep.  696.  See 
generally  the  title  Accketio.n,  vol.  i,  p.  467. 

Where  a  street  had  been  dedicated  to  the 
shore  line  of  a  river,  and  a  railroad  company 
built  an  embankment  in  the  river,  it  was  held 
that  the  space  between  the  new  shore  line  and 
the  old  one  was  not  included  within  the  dedi- 
cation.   Matter  of  Yonkers,  117  N.  Y.  564. 

Whether  accretions  form  a  part  of  the  land 
dedicated  and  belong  to  the  public  depends  on 
the  nature  of  the  easement.  Where  land  is 
•dedicated  to  the  public  as  a  common  for  the 
purpose  of  making,  loading,  and  landing 
boats,  and  for  access  to  the  river,  the  use  of 
the  land  formed  by  the  alluvial  deposits  is 
essential  to  the  easement,  and  the  public  has 
a  right  to  the  land  so  formeil.  Freedom  v. 
Norris,  128  Ind.  377. 

In  Banks  7/.  Ogden,  2  Wall.  (U.  S.)  57,  where 
by  the  platting  and  sale  (jf  lots  a  street  had 
been  detiicated  along  the  shore  of  Lake  Michi- 
gan, it  was  held  that  as  between  the  original 
owner  and  the  purchaser  of  a  lot,  the  title  to 
land  formed  by  accretions  was  in  the  original 
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owner,  since  the  purchaser  of  the  lot  acquired 
title  only  to  the  centre  of  the  street  as  it  ap- 
peared on  the  plat,  although  at  a  certain  point 
the  street  was  not  of  full  width ;  and  as  the  fee 
of  the  half  of  the  street  next  to  the  lake  was  in 
the  dedicator,  he  was  entitled  to  all  the  land 
formed  by  accretions  thereto  beyond  the  line 
as  it  existed  at  the  time  the  plat  was  made  and 
the  lot  sold. 

Where  a  street  appears  on  a  map  as  extend- 
ing to  a  navigable  river,  it  will  be  extended  to 
a  new  water  line  obtained  by  filling  in  by  the 
owner  by  legislative  peimission.  Hoboken 
Land,  etc.,  Co.  v.  Hoboken,  36  N.  J.  L  540; 
Jersey  City  v.  Morris  Canal,  etc.,  Co.,  12  N. 

J.  Fq.  54S. 

3.  General  Rule  —  Irrevocable  —  Alahatna. — 
Evans  v.  Savannah,  etc.,  R.  Co.,  90  Ala.  54. 

California.  —  Breed  v.  Cunningham,  2  Cal. 
361. 

Connecticut. — Chapin  v.  State,  24  Conn. 
236. 

Delaware.  —  Ogle  v.  Philadelphia,  etc.,  R. 
Co..  3  Houst.  (Del.)  302. 

Illinois.  —  Moffett  v.  South  Park  Com'rs, 
138  111.620;  Proctor  r/.  Lewision.  25  III.  153; 
Littler  z/.  Lincoln,  106  111.  353,  Fairbury  Union 
Agricultural  Board  v.  Holly,  169  III.  9. 

Indiana.  —  Rhodes  v.  Brightwood  145  Ind. 
21. 

Louisiana.  —  New  Orleans,  etc.,  R.  Co. 
Carrollton,  3    La.   Ann.    282,    Livaudais  ?'. 
Municipality  No.  Two,  16  La.  509. 

Michi^^an.  —  Port  Huron  v.  Chadwick,  52 
Mich.  320;  Sinclair  v.  Comstock.  Harr.  (Mich.) 
404. 

Missouri.  —  Pierce  z'.  Chamberlain,  82  Mo. 
618;  Ragan  v.  McCoy,  29  Mo.  356;  McLemorc 
V.  McNeley,  56  Mo.  App.  556. 

iVew  Hampshire.  —  \Valker  v.  Manchester, 
58  N.  H.  439- 

.\'ew  Jersey.  —  Price  v.  Plainfield,  40  N.J.  L. 
609,  Methodist  Episcopal  Church  v.  Hoboken, 
33  N.  J.  L.  13,  97  Am.  Dec.  696;  Jersey  Citv 
V.  Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  547, 
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Until  Acceptance  —  Mere  Offer.  —  As  the  dedication  is  not  completed  until  there 
has  boon  an  acceptance  on  the  part  of  the  public,  so  until  that  time,  if  no  pri- 
vate rights  intervene,  an  offer  of  dedication  may  be  withdrawn  or  the  incom- 
plete dedication  revoked  by  the  dedicator;  after  the  dedication  has  been 
completed  by  acceptance  it  becomes  irrevocable.* 

How  Revocation  Effected. — -A  revocation  may  be  effected,  in  cases  where  the 
right  to  revoke  exists,  by  conveying  the  land  as  private  property,  or  by  apply- 
ing it  to  any  permanent  use  inconsistent  with  the  purposes  of  the  intended 
dedication.*-* 


Hobokcn  Land,  etc.,  Co.  v.  Hoboken,  36  N.  J. 
L.  540. 

Neiu  York.  —  Cook  v.  Harris,  61  N.  Y.  448; 
DeWitt  V.  Ilhaca,  15  Hun  (N.  Y.)  568;  Ecker- 
son  V.  Haverstravv,  6  N.  Y.  App.  Div.  102; 
Cohoes  V.  Delaware,  etc..  Canal  Co.,  134  N. 
Y.  307;  Driggs  v.  Phillips,  103  N.  Y.  77. 

North  Carolina.  —  State  ').  Fisher,  117  N. 
Car.  733;  Moose  v.  Carson,  104  N.  Car.  431,  17 
Am.  St.  Rep.  681. 

Oregon.  —  Meier  v.  Portland  Cable  R.  Co., 
16  Oregon  500;  Hicklin  v.  McClear,  18  Oregon 
126. 

Pennsylvania.  — In  re  Opening  of  Pearl  St., 
Ill  Pa.  St.  565;  In  rif  Magnolia  Ave.,  117  Pa. 
St.  56;  Ferguson's  Appeal,  117  Pa.  St.  426; 
Patterson  v.  Harlan,  23  W.  N.  C.  (Pa.)  230; 
Penny  Pot  Landing,  16  Pa.  St.  79. 

Vermont.  —  State  v.  Catlin,  3  Vt.  530,  23 
Am.  Dec.  230. 

Virginia.  —  Buntin  v.  Danville,  93  Va.  200; 
Taylor  v.  Com.,  29  Gratt.  (Va.)  780. 

Washington.  —  Meeker  v.  Puyallup,  5  Wash. 
759- 

Wisconsin.  —  Williams  v.  Smith,  22  Wis.  594. 

Ha7uaii.  — Smith  v.  Wilder,  6  Hawaiian  228. 

Instances.  —  The  fact  that  a  street  was  laid 
out  on  the  plan,  and  that  one  lot,  at  all  events, 
was  conveyed  with  a  description  bounding  it 
on  that  street,  may  be  rebutted  by  the  owner- 
ship of  the  street  and  the  lot  described  be- 
coming vested  in  the  same  person,  and  the 
total  absence  at  any  time  of  user  as  a  high- 
way. O'Brien  v.  Trenton,  6  U.  C.  C.  P.  350, 
7  U.  C.  C.  P.  246;  In  re  Morton,  6  Ont.  App. 
323- 

After  a  dedication  by  platting,  sale  of  lots, 
and  user  for  twenty-five  years,  a  purchaser  of 
the  fee  of  the  street  and  all  the  lots  on  the 
plat  may  not  close  up  the  street.  Macneale 
V.  Cincinnati,  8  Cine.  Wkly.  L.  Bui.  324. 

That  a  street  was  but  little  used  and  not  for 
its  full  vvidth  does  not  give  the  dedicator  the 
right  to  revoke  the  dedication  when  the  rights 
and  possession  of  others  are  dependent  on  the 
dedication.  Malloch  v.  Anderson,  4  U.  C.  Q. 
B.  481. 

Without  the  consent  of  the  grantees  of  lots 
the  dedicator  cannot  revoke  a  dedication  which 
he  has  made  by  selling  lots  with  reference 
to  a  plat.  State  v.  St.  Paul,  etc.,  R.  Co.,  62 
Minn.  450. 

Where  a  person  sells  lots  representing  them 
as  bounding  on  a  street,  although  no  mention 
is  made  of  such  street  in  the  deed,  and  subse- 
quently opens  the  street  and  allows  the  public 
to  use  it,  he  cannot  recall  the  dedication. 
Newman  v.  Nellis,  97  N.  Y.  285. 

1.  Before  Acceptance  —  When  Offer  Revocable 
^Alabama.  —  Forney  v.  Calhoun  County,  86 
Ala.  463. 


California.  —  Hayward  v.  Manzer,  70  Cal. 
477;  San  Francisco  v.  Canavan,  42  Cal.  541; 
Phillips  V.  Day,  82  Cal.  24;  Wolfskill  v.  Los 
Angeles  County,  86  Cal.  405;  Prescott  v.  Ed- 
wards, 117  Cal.  298. 

Connecticut.  —  Riley  v.  Hammel,  38  Conn. 
574.  . 

Illinois. — O'Connell  v.  Bowman,  45  111. 
App.  654;  Chicago  v.  Drexel,  141  111.  89; 
Forbes  v.  Balenseifer,  74  111.  183;  Wihnetka 
V.  Prouty,  107  111.  218;  First  Evangelical 
Church  V.  Walsh,  57  111.  363,  11  Am.  Rep.  21; 
Littler  v.  Lincoln,  106  111.  353. 

Iowa.  —  Minneapolis,  etc.,  R.  Co.  z-.  Britt, 
(Iowa  1898)  74  N.  W.  Rep.  933. 

Maryland.  —  Clendenin  v.  Maryland  Constr. 
Co.,  86  Md.  80. 

Michigan.  —  Wayne  County  v.  Miller,  31 
Mich.  447;  Field  v.  Manchester,  32  Mich.  279; 
Baker  v.  Johnston,  21  Mich.  319;  Diamond 
Match  Co.  V.  Ontonagon,  72  Mich.  249. 

Nebraska.  — State  Historical  Assoc.  v.  Lin- 
coln, 14  Neb.  336. 

New  York.  —  Buffalo  v.  Delaware,  etc.,  R. 
Co.,  (Supreme  Ct.)  39  N.  Y.  Supp.  4;  Holdane 
V.  Cold  Spring,  21  N.  Y.  474,  23  Barb.  (N.  Y.) 
103;  Bissell  V.  New  York  Cent.  R.  Co.,  26  Barb. 
(N.  Y.)  630,  23  N.  Y.  61;  Clements  v.  West 
Troy,  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  199; 
Jordan  v.  Otis,  37  Barb.  (N.  Y.)  50;  Matter  of 
Opening  Beach  Ave.,  70  Hun  (N.  Y.)  351. 

North  Carolina.  —  State  v.  Fisher,  117  N. 
Car.  733. 

Ohio.  —  Lockland  v.  Smiley,  26  Ohio  St.  94. 

Texas.  —  Orrick  v.  Ft.  Worth,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  z^43;  Uvalde  County 
V.  Uvalde,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
368. 

Wisconsin.  —  Mahler  v.  Brumder,  92  Wis. 
477. 

3.  How  Revocation  May  Be  Effected.  —  After 
making  a  plat  the  owners  may  revoke  the 
intended  dedication  by  any  permanent  use 
inconsistent  with  the  projected  dedication, 
Uvalde  County  v.  Uvalde,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  368;  Lee  v.  Lake,  14 
Mich.  12,  90  Am.  Dec.  220;  Field  v.  Manches- 
ter, 32  Mich.  279;  Forsyth  v.  Dunnagan,  94 
Cal.  438. 

A  revocation  as  to  part  of  a  plan  does  not 
amount  to  a  revocation  of  all  the  streets  deline- 
ated on  the  plan.  Eckerson  v.  Haversiraw,  6 
N.  Y.  App  Div.  102. 

But  where  the  dedication  is  a  statutory  one, 
although  there  has  been  no  acceptance  by  the 
public  the  owner  cannot  revoke  the  dedica- 
tion by  applying  the  land  to  a  different  use  or 
by  filing  a  new  plat.  A  revocation  can  be 
effected  only  by  deed  as  prescribed  bj'  the 
statute.  Lake  View  v.  Le  Bahn,  120  111.  98; 
Lee  V.  Mound  Station,  118  111.  312. 
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3.  Use  of  Dedicated  Property  Limited.  — The  use  of  property  dedicated  to  the 
public  is  limited  to  the  purposes  which  may  reasonably  be  presumed  to  have 
been  intended  by  the  dedication  ;  but  this  rule  is  construed  to  include  all  such 
uses  as  are  consistent  with  or  necessary  to  the  principal  use.* 

Uses  to  Which  Eoads  and  Streets  May  Be  Applied.  —  The  same  use  may  be  made  of  a 
road  or  street  dedicated  to  the  public  as  is  made  ordinarily  of  streets  and  roads 
laid  out  by  the  public  authorities  in  the  prescribed  manner,  for  it  is  presumed 
that  the  owner  intended  to  give  the  land  for  such  uses  in  making  the  dedica- 
tion.* 

Uses  to  Which  Public  Squares  May  Be  Applied.  —  Public  squares  are  intended  to  be 
for  the  use  of  the  public  generally,  for  purposes  of  amusement  and  recreation, 
to  adorn  the  town  or  city  in  which  they  are  located,  and  to  furnish  purer  air 
to  the  owners  of  surrounding  property.  No  use  can  be  permitted,  therefore, 
which  will  interfere  with  any  of  these  objects  and  prevent  the  public  from 
obtaining  all  the  benefits  intended  to  be  conferred  by  the  dedicator.  Where 
a  square  is  dedicated  without  restriction,  it  is  presumed  that  it  is  to  be  kept 
open  and  free  from  obstruction.  While  <it  may  be  surrounded  with  a  fence, 
and  have  walks  and  driveways  laid  out  across  it,  and  be  adorned  with  trees  and 
shrubbery,  buildings,  either  public  or  private,  may  not  be  erected  thereon,  and 
if  they  are  erected  they  are  indictable  as  nuisances.* 

Lands  Dedicated  for  Erection  of  Public  Buildings. —  Lands  may,  of  course,  be  dedi- 
cated to  the  public  for  the  erection  of  municipal  or  other  public  buildings 
thereon.    But  in  such  case  the  particular  buildings  intended  by  the  dedicator 


A  deed  of  the  land  contained  within  the 
lines  of  a  street  dedicated  to  the  public  cannot 
effect  a  revocation  of  the  dedication  when  it  is 
once  completed.  Heitz  v.  St.  Louis,  no  Mo. 
6i8;  Pierce  v.  Chamberlain,  82  Mo.  618;  Mal- 
loch  V.  Anderson,  4  U.  C.  Q.  B.  481. 

The  occupation  of  a  dedicated  street  by  the 
grantor  before  its  acceptance  does  not  amount 
to  a  revocation,  nor  does  the  occupation  by  a 
grantee,  for  only  the  grantor  himself  can  re- 
voke the  dedication.  Raihgaber  v.  Tona- 
wanda,  (Supreme  Ct.)  37  N.  Y.  St.  Rep.  807; 
Matter  of  Public  Parks,  53  Hun  (N.  V.)  556 

1.  General  Rule  as  to  Uses  of  Property  Dedi- 
cated,—  Warren  v.  Grand  Haven,  30  Mich.  24; 
Bayard  v.  Hargrove,  45  Ga.  342;  Morrison  v. 
Hinkson,  87  111.  587,  29  Am.  Rep.  77;  Price  v. 
Thompson,  48  Mo.  361;  Rutherford  v.  Taylor, 
38  Mo.  315;  Warren  v.  Lyons  City,  22  Iowa 
SSI- 
Land  dedicated  as  a  street  may  not  be  used 

to  erect  a  tank  and  steam  engine  or  to  supply 
the  town  with  water.  Morrison  v.  Hinkson, 
87  111.  587,  29  Am.  Rep.  77. 

The  owner  of  land  dedicated  for  an  approach 
to  a  bridge  may  recover  for  stone  taken  from 
said  land.  St.  Anthony  Falls  Water-power 
Co.  V.  King  Wrought-iron  Bridge  Co.,  23 
Minn,  186. 

Parol  Evidence.  —  Where  nothing  appears  to 
indicate  for  what  particular  use  the  grant  or 
donation  was  made,  parol  evidence  is  admis- 
sible to  show  the  object.  Chicago  v.  Ward, 
169  111.  392. 

2.  Uses  to  Which  Dedicated  Roads  and  Streets 
May  Be  Put.  —  "  In  the  dedication  to  the  uses 
of  a  city  street  is  involved  the  right  to  apply  the 
land  to  all  the  public  and  beneficial  uses  for 
which  such  streets  shall,  from  time  to  time,  be 
adapted  and  applied."  People  v.  Kerr.  27  N. 
Y.  203. 

"  Dedications    must    be   considered  with 
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reference  to  the  use  for  which  they  are  made: 
and  streets  in  a  town  or  city  may  require  a 
more  enlarged  right  over  the  use  of  the  land, 
in  order  to  carry  into  effect  the  purposes 
intended,  than  may  be  necessary  in  an  appro- 
priation for  a  highway  in  the  country."  Cin- 
cinnati V.  White,  6  Pet.  (U.  S.)  432.  In  New 
York  this  doctrine  was  approved  in  People  v. 
Kerr,  27  N.  Y.  196;  but  it  was  held  to  apply 
only  to  the  city  of  New  York,  and  that  by 
reason  of  statutes  vesting  the  fee  in  the  streets 
in  the  city.  Kelsey  v.  King,  33  How.  Pr.  (N. 
Y.  Ct.  App.)  39. 

Land  Dedicated  for  Levee  —  Erection  of  Ware- 
house. —  The  erection  of  a  warehouse  on  land 
dedicated  to  the  public  as  a  levee  or  landing  is 
not  necessarily  a  misuse  of  the  property.  The 
legislature  might  grant  the  exclusive  use  of 
part  of  the  levee  to  persons  having  traffic  with 
vessels  on  the  river,  but  "  to  give  a  public 
levee,  or  any  part  of  it,  to  a  railway  company, 
to  be  used  as  a  site  for  its  depot  or  for  its  gen- 
eral freight  warehouse,  without  reference  to 
its  traffic  by  way  of  the  transfer  of  passengers 
and  freight  to  and  from  vessels  navigating  the 
adjacent  river  or  other  navigable  water, 
would,  in  our  opinion,  constitute  a  diversion 
of  the  property  to  a  use  foreign  to  and  incon- 
sistent with  that  for  which  a  levee  is  dedi- 
cated." St.  Paul  V.  Chicago,  etc.,  R.  Co., 
(Minn.  1896)  6S  N.  W.  Rep.  45S. 

For  a  Full  Discussion  of  this  subject,  see  such 
titles  as  Drains  and  Skwers;  Ei.f.ctric  Light 
CoMi'ANiEs;  Electric  Railroads;  Elevated 
Railroads;  Gas  Companies;  Railroads; 
Street  Railroads;  Telegraphs  and  Tele- 
phones. And  see  the  titles  Abutting  Own- 
ers, vol.  I,  p.  224;  Highways;  Streets  and 
Sidewalks;  Waterworks  and  Water  Com- 
panies. 

3.  For  a  Full  Discussion  of  this  subject,  see 
the  title  Parks  and  Public  Squares. 
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must  be  erected  and  not  others,  although  they  are  for  the  use  of  the  public* 
Change  of  Use.  —  After  a  complete  dedication  of  lands  to  public  uses  has  been 
made,  neither  the  dedicator  nor  the  municipal  authorities  may  apply  them  to 
other  uses.  It  is  only  by  the  assent  of  all  those  for  whose  benefit  the  dedi- 
cation was  made — that  is,  the  local  lot  owners  whose  private  interests  are 
affected,  and  the  town  authorities  as  representatives  of  the  public  interests  — 
that  any  change  can  be  made.'-* 

4.  Rights  and  Liabilities  of  the  Public.  —  After  property  has  been  dedicated 
by  the  owner  and  accepted  by  the  public,  the  public  has  the  control  and  man- 
agement of  it,  and  must  assume  as  well  the  liability  for  its  proper  care  and 
maintenance.  As  the  public  in  such  matters  can  act  only  through  its  repre- 
sentatives, this  control  and  management  must  be  exercised  through  some 
administrative  body  or  officers  in  whom  is  vested  the  right  to  act  for  the  people. 

Powers  of  the  Legislature.  —  As  the  supreme  representative  of  the  people  the 
legislature  may  control  lands  dedicated  to  public  uses  and  may  direct  and 
modify  the  uses  to  which  the  lands  may  be  applied.  It  may  even  authorize 
the  lease  of  such  lands,  if  not  incoiTsistent  with  the  objects  of  the  dedication, 
as,  perhaps,  in  the  case  of  a  dedication  for  market  purposes  it  would  not  be. 
The  control  of  the  legislature,  however,  is  limited  by  the  fact  that  it  cannot 
take  away  any  private  rights  which  may  have  been  acquired  in  the  lands  dedi- 
cated ;  but  as  to  the  rights  of  the  public  generally  its  power  is  supreme.^ 


1.  Land  for  Erection  of  Buildings.  —  Where  a 
block  is  matked  "  court  house  "  upon  a  plat, 
and  lots  are  sold  with  reference  thereto,  the 
county  may  be  enjoined  from  erecting  a  jail 
upon  such  block,  nor  is  the  dedication  one  for 
general  purposes.  Harris  County  v.  Taylor, 
58  Tex.  6qo;  State  v.  Travis  County,  85  Tex. 
435- 

The  erection  of  a  market  building  upon  a 
square  dedicated  to  the  public  as  a  "  market  " 
is  not  inconsistent  with  the  purposes  of  the 
dedication.    Seguin  v.  Ireland,  58  Tex.  183. 

Where  land  has  been  dedicated  for  a  church 
and  burial  ground  the  owner  may  change  the 
use  of  part  to  the  erection  of  a  schoolhouse. 
Pott  V.  School  Directors,  42  Pa.  St.  132. 

A  public  square  dedicated  to  a  city  "  for 
ornamental  purposes,  and  not  otherwise,"  may 
not  be  used  to  erect  a  public  building  upon, 
however  ornamental,  but  must  remain  an  open 
plaza.  Church  v.  Portland,  18  Oregon  73,  cit- 
ing 5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
417,  418. 

Where  a  block  of  land  has  been  conveyed 
for  the  use  of  the  public  as  a  "court  house 
square,"  Young  v.  Mahoning  County,  51  Fed. 
Rep.  585;  or"  for  school  purposes,"  Franklin 
County  Lathrop,  g  Kan.  453;  a  trust  is 
created  which  is  not  fulfilled  by  a  sale  of  such 
block  or  a  part  thereof  and  the  application  of 
the  proceeds  to  the  construction  of  a  court 
house  or  the  purchase  of  a  lot  for  similar  pur- 
poses. See  also  Board  of  Education  v.  Edson, 
18  Ohio  St.  226. 

2.  Change  of  Use.  —  Davis  v.  Sabita,  63  Pa. 
St.  90;  Sanford  v.  Meridian,  52  Miss.  383; 
Portland  v.  Whittle,  3  Oregon  126. 

Even  under  a  Statutory  Dedication  where  the 
fee  passes,  where  the  use  of  land  dedicated  for 
a  schoolhouse  and  school  purposes  becomes 
impossible,  a  court  of  equity  cannot  decree  a 
sale  and  the  investment  of  the  proceeds  in  a 
new  lot  for  similar  purposes.  Board  of  Edu- 
cation V.  Edson,  18  Ohio  St.  226.    A  fortiori 


such  a  power  cannot  be  exercised  where  the 
dedication  rests  not  on  a  grant,  but  on  estop- 
pel. Young  V.  Mahoning  County,  51  Fed. 
Rep.  585. 

But  the  Mere  Appropriation  by  Public  Authori- 
ties of  Public  Property  to  an  Indefinite  Public  Use 

is  no  such  irrevocable  abdication  by  the  pub- 
lic authorities  of  all  their  power  and  control 
over  the  same  as  will  prevent  the  subsequent 
appropriation  of  the  same  property  to  such 
other  public  uses  as  the  interests  of  the  public 
may  thereafter  require.  Pettitt  v.  Macon,  95 
Ga.  645. 

Lease  or  Sale.  —  After  a  dedication  is  com- 
pleted the  lands  may  not  be  leased  or  aliened 
or  sold  or  applied  to  any  other  uses  than  those 
naturally  included  within  the  objects  of  the 
dedication.  Lewis  v.  San  Antonio,  7  Tex. 
288;  Llano  Co  v.  Knowles,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  549;  State  v.  Travis 
County,  85  Tex.  435;  Church  v.  Portland,  iS 
Oregon  73;  Pomeroy  v.  Mills,  3  Vt.  410: 
Hutchinson  v.  Pratt,  11  Vt.  402;  Cummings 
V.  St.  Louis,  90  Mo.  259;  In  re  Peck,  46  U.  C. 
Q.  B.  211;  Paterson  v.  St.  Andrews,  L.  R.  6 
App.  833. 

Where  lands  have  been  dedicated  for  the 
purpose  of  a  market  square  they  may  not  be 
leased  or  sold  by  the  municipal  authorities, 
nor  may  they  be  dedicated  as  a  highway. 
Guelph  V.  Canada  Co.,  4  Grant's  Ch.  (U  C.) 
632;  Atty.-Gen.  v.  Goderich,  5  Grant's  Ch. 
(U.  0402;  Atty.-Gen.  J'.  Braniford,  6  Grant's 
Ch  (U.  C.)  592;  Wade  v.  Brantford.  19  U.  C. 
Q.  B.  207;  Hamilton  v.  Morrison,  18  U.  C.  C. 
P.  22S. 

Land  Sold  to  a  Town  "  for  the  Use  of  a  Com- 
mon" is  not  like  a  dedication,  and  may  be 
aliened.    Beach  v.  Haynes,  12  Vt.  15. 

3.  Power  of  Legislature  —  As  to  Bights  of  the 
Public.  —  Atty.-Gen.  v.  Toronto,  10  Grant's 
Ch.  (U.  C.)  436;  Kennedy  v.  Toronto,  12  Ont. 
Rep.  211;  Leger  v.  Rice,  8  Phila.  (Pa.)  167: 
Portland,  etc.,  R.  Co.  v.  Portland,  14  Oregon 
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Dedicator's  Right  of  Reversion  —  Right  of  Abutters.  —  Although  as  against  the 
municipality  the  state  legislature  has  the  supreme  control  of  lands  dedicated 
to  public  uses,  it  has  not  the  power  to  alien  such  lands  nor  to  authorize  their 
use  for  purposes  not  contemplated  by  the  dedicator.  The  dedicator's  right  of 
reversion  and  the  abutting  property  owner's  right  to  the  use  may  not  be  taken 
by  the  state  without  compensation.* 

Powers  of  Local  Governing  Bodies.  —  Though  in  the  last  resort  the  legislature  of  a 
state  is  vested  with  the  right  of  disposal  of  property  dedicated  to  the  public, 
yet  the  ordinary  management  and  control  of  such  property  is  exercised  by 
some  branch  of  the  local  government,  which,  except  as  against  the  state,  has 
the  exclusive  right  of  possession  and  supervision.* 


i83,  38  Am.  Rep.  299;  Chicago,  etc.,  R.  Co.  v. 
Joliei,  79  111.  25;  Gleason  v.  Cleveland,  49 
Ohio  St.  431;  Coffin  v.  Portland,  27  Fed.  Rep. 
412;  San  Francisco  v.  Spring  Valley  Water 
Works,  48  Cal.  493.  Coiiipai-e  State  v.  Travis 
County,  85  Tex.  435. 

"  The  legislature  alone  has  the  power  to  re- 
lease the  dedicated  lands  and  discharge  the 
public  servitude  when  it  once  has  attached." 
Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36  N. 
J.  L.  540. 

The  legislature  has  the  power,  with  the  con- 
currence of  the  beneficial  owners  of  the  land, 
to  abolish  and  prohibit  the  use  of  a  burial 
ground,  held  by  a  municipality  as  trustee,  al- 
though this  was  the  sole  use  for  which  the 
land  was  held.  Newark  v.  Watson,  56  N.  J. 
L.  667. 

1.  Limits  of  Legislative  Power —  Uniu-d 
S/ii/fs.  —  Xew  Orleans  v.  U.  S.,  10  Pet.  (U.  S.) 
662;  Mahoning  County  v.  Young,  59  Fed. 
Rep.  96.  51  Fed.  Rep.  585;  St.  Paul,  etc.,  R. 
Co.  V.  Schurmeir,  7  Wall.  (U.  S.)  272;  Coffin  r/. 
Portland,  27  Fed.  Rep.  412;  U.  S.  v.  Illinois 
Cent  R.  Co.,  2  Biss.  (U.  S.)  174. 

Illinois.  —  Jacksonville  v.  Jacksonville  R. 
Co.,  67  111.  540. 

Indiana.  —  Ross  v.  Thompson,  78  Ind.  90. 

Iowa.  —  Warren  v.  Lyons  City,  22  Iowa  351. 

Kansas.  —  Franklin  County  v.  Lathrop,  9 
Kan.  453. 

Minnesota. — St.  Paul  v.  Chicago,  etc.,  R. 
Co.,  63  Minn.  330. 

New  Jersey. — Methodist  Episcopal  Church 
V.  Pennsylvania  R.  Co.,  48  N.  J.  Eq.  452. 

New  York.  —  Williams  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  107,  69  Am.  Dec.  651;  Pres- 
byterian Soc.  V.  Auburn,  etc.,  R.  Co.,  3  Hill 
(N.  Y.)  567. 

Ohio.  —  Le  Clercq  v.  Gallipolis,  7  Ohio,  pt. 
i.  217;  Gleason  v.  Cleveland,  49  Ohio  St.  431. 

"  The  legislature  may  have  the  right,  so.  far 
as  the  public  is  concerned,  to  annul  the  dedi- 
cation and  yield  up  the  right  of  the  public; 
but  they  have  no  power,  if  the  owners  of  the 
■surrounding  lots  have  the  right  as  appurte- 
nant to  their  lots  to  have  this  square  kept  open 
as  a  public  square,  to  permit  its  occupation  as 
against  them  for  a  town  hall.  '  Methodist 
Episcopal  Church  v.  Hoboken,  19  N.  J.  Eq. 
355- 

Glebe  Lands.  —  Where  the  crown  had  granted 
lands  to  settlers  in  a  town  in  certain  shares, 
and  had  granted  one  share  as  glebe  land  for 
the  Church  of  England,  but  no  church  had 
been  regularly  established  in  the  town  before 
the  Revolution,  and  afterwards  the  state  had 
granted  the  glebe  lands  to  the  town  for  educa- 
9  C.  of  L.— 6 
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tional  purposes,  it  was  held  that  as  there  was 
at  the  time  no  church  capable  of  taking  the  fee, 
the  fee  had  remained  in  abeyance,  and  with 
the  consent  of  the  state  and  the  town  the  lands 
could  be  aliened.  Pavvlet  v.  Clark,  9  Cranch 
(U.  S.)  292. 

Louisiana.  —  Although  the  local  municipality 
has  no  authority  to  change  the  destination  of 
public  places,  yet  the  sovereign  power  in  a 
state  has  such  authority,  and,  especially  when 
the  dedication  has  been  made  by  the  sover- 
eign power  itself,  may  change  the  use  of 
dedicated  places  or  even  alien  the  same.  As 
the  purchasers  of  abutting  property  took  sub- 
ject to  this  right  of  sale  and  change  of  use 
they  cannot  object  to  an  exercise  thereof. 
Property  dedicated  to  public  uses  is  hors  de 
commerre.  Delabigarre  v.  Second  Municipal- 
ity, 3  La.  .^nn.  230;  New  Orleans  r-.  Hopkins, 
13  La.  332. 

Dedicated  Lands  May  Be  Taken  for  Other  Uses 
under  Right  of  Eminent  Dcmain.  —  New  Orleans 
V.  U.  S.,  10  Pet.  (U.  S.)  723,  U.  S.  V.  Illinois 
Cent.  R.  Co.,  2  Biss.  (U.  S.)  174;  Bell  v.  Ohio, 
etc.,  R.  Co.,  25  Pa.  St.  161,  64  Am.  Dec.  687; 
Hamrick  -'.  Rouse,  17  Ga.  56.  See  the  title 
Eminent  Domain. 

2.  Municipal  Management  and  Control.  —  .Al- 
though the  fee  of  lands  dedicated  to  public 
uses  may  be  vested  in  the  county  or  in  the 
owners  of  abutting  lots,  yet  the  officers  of  an 
incorporated  city  have  the  possession  and 
control  of  all  such  lands  within  the  city  limits, 
and  may  regulate  the  use  of  the  same,  but 
they  may  not  devote  said  lands  to  private  uses 
or  even  to  public  uses  different  from  those  in- 
tended by  the  dedicator.  Normal  School 
Disi.  No.  3  V.  Painter,  102  Mo.  464;  Hurd  v. 
Harvey  County,  40  Kan.  92;  Dubuque  v.  Ma- 
loney,  9  Iowa  450,  74  Am.  Dec.  358;  Hoadley 
V.  San  Francisco,  50  Cal.  265;  Lamar  County 
V.  Clements,  49  Tex.  347;  Alves  v.  Hender- 
son, 16  B.  Mon.  (Ky.)  168;  Covington  v.  Mc- 
Nickle,  18  B.  Mon.  (Ky.)  2S4;  Flemingsburg 
V.  Wilson,  I  Bush  (Ky.)  204;  Portland 
Whittle,  3  Oregon  126;  U.  S.  v.  Illinois  Cent. 
R.  Co.,  2  Biss.  (U.  S.)  174. 

Where,  by  operation  of  a  state  statute,  the 
fee  of  the  land  dedicated  is  vested  in  the  city, 
town,  or  county,  it  is  held  in  trust  for  the  pub- 
lic for  the  uses  expressed,  and  the  property 
dedicated  may  not  be  ap[)lied  to  any  use  in- 
consistent with  the  objects  of  the  dedication. 
Cook  V.  Burlington,  30  Iowa  94,  6  Am.  Rep. 
649;  Warren  v.  Lyons  City,  22  Iowa  351;  Field 
V.  Barling,  149  III.  556,  41  Am.  St.  Rep.  31 1; 
Matthiessen,  etc..  Zinc  Co.  v.  La  Salle,  117 
III.  414;   Lee  V.  Mound  Station,  118  111.  318; 
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Although  the  fee  remains  in  the  dedicator,  or,  in  the  case  of  a  statutory 
dedication,  is  vested  in  some  municipality,  yet  the  local  government  having 
control  of  the  dedicated  land  has  a  certain  interest  in  such  lands  and  may 
maintain  suit  to  enforce  its  rights.  That  the  fee  is  vested  under  a  statute  in 
a  certain  municipality,  does  not  determine  that  such  municipality  is  entitled  to 
the  control  of  the  dedicated  property ;  this  is  determined  by  the  general 
powers  of  the  respective  branches  of  the  local  government.* 

Local  Government  Cannot  Release  Public  Rights.  —  The  power  of  the  local  govern- 
ment over  dedicated  lands  is  simply  that  of  care  and  supervision,  and  not  that 
of  ultimate  direction  or  disposal.  The  municipal  authorities  cannot  release  or 
discharge  the  rights  of  the  public  unless  authorized  to  do  so  by  legislative 
authority,  nor  apply  the  lands  to  purposes  different  from  the  uses  for  which 
the  dedication  was  made.* 


Alton  V.  Illinois  Transp.  Co.,  12  111.  38,  52 
Am.  Dec.  479;  St.  Paul,  etc.,  R.  Co.  v.  Schur- 
meir,  7  Wall.  (U.  S.)  272. 

A  statutory  dedication  vests  the  fee  in  the 
city  in  trust  for  the  public  and  for  no  other 
purpose.  While  the  city  can  control  and  im- 
prove an  alley  it  cannot  devote  it  to  private 
uses.  It  cannot  authorize  the  construction  of 
a  bridge  over  an  alley  betvireen  buildings  on 
opposite  sides,  for  the  use  and  benefit  of  the 
owners  of  such  buildings.  Field  v.  Barling, 
149  111.  556,  41  Am.  St.  Rep.  311. 

1.  Enforcement  of  Rights.  —  Although  the 
municipal  corporation  within  whose  limits  the 
lands  dedicated  lie  has  no  estate  therein,  yet 
it  may  maintain  a  suit  in  ejectment  against 
the  dedicator  or  any  other  person  occupying 
such  lands  to  the  exclusion  of  the  public. 
Fulton  V.  Mehrenfeld,  8  Ohio  St.  440;  Metho- 
dist Episcopal  Church  v.  Hoboken,  19  N.  J. 
Eq.  355;  Dummer  v.  Den,  20  N.  J.  L.  86,  40 
Am.  Dec.  243;  Hoboken  Land,  etc.,  Co.  v. 
Hoboken,  36  N.  J.  L.  540;  Methodist  Episco- 
pal Church  V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696. 

The  municipality  may  join  in  a  suit  in  eject- 
ment with  the  abutting  lot  owners.  Marsh  v. 
Fairbury,  163  111.  401. 

After  an  offer  has  been  made  by  the  owner 
of  land  to  dedicate,  the  municipality  may 
bring  suit  to  assert  and  protect  the  public 
right  in  the  dedication  proffered,  although  it 
may  not  have  theretofore  obligated  itself  to 
maintain  or  repair  the  street.  Brigantine  v. 
Holland  Trust  Co.,  (N.  J.  1896)  35  Atl.  Rep. 
344;  Price  V.  Plainfield,  40  N.  J.  L.  609;  Llano 
V.  Llano  County,  5  Tex.  Civ.  App.  132. 

In  Milwaukee  v.  Milwaukee,  etc.,  R.  Co.,  7 
Wis.  85,  it  was  held  that  as  the  fee  in  lands 
dedicated  to  the  public  remained  in  the  dedi- 
cator, the  city  did  not  have  such  an  interest  in 
the  dedicated  streets  and  squares  that  it  could 
maintain  a  suit  to  enjoin  a  railroad  company 
from  laying  its  tracks  thereon. 

Unincorporated  Town.  —  The  rights  growing 
t)ut  of  the  dedication  of  a  street  vest  in  the 
town  and  its  citizens,  and  are  to  be  protected 
by  them  for  the  public,  and  the  town  need  not 
have  been  incorporated  at  the  time  of  the  dedi- 
cation. Galveston  v.  Menard,  23  Tex.  349; 
Rhodes  v.  Brightwood,  145  Ind.  21. 

Town  a  Property  Owner  for  Purpose  of  Consent 
to  Laying  Railroad.  —  Though  the  municipality 
does  not  hold  the  fee  in  a  square  dedicated  to 
public  uses,  yet  it  has  such  an  interest  therein 


that  it  is  considered  a  property  owner  whose 
consent  must  be  obtained  by  a  street  railway 
company  proposing  to  lay  tracks  along  a  street 
on  which  the  square  dedicated  abuts.  Pater- 
son,  etc.,  Horse  R.  Co.  v.  Paterson,  24  N.  J. 
Eq.  158. 

Any  Obstruction  of  Lands  Dedicated  10  public 

uses  constitutes  a  nuisance  which  may  be 
prosecuted  by  indictment.  State  v.  Atkinson, 
24  Vt.  448. 

When  the  Use  of  Land  Dedicated  as  a  Street 
Ends,  the  county  cannot  control  or  enter  into 
actual  possession  of  the  same;  it  has  no 
beneficial  ownership  of  it.  Bay  County  v. 
Bradley,  39  Mich.  163,  33  Am.  Rep.  367. 

Particular  Branch  of  Local  Government  Having' 
Control  of  Dedicated  Lands.  —  Where  a  county 
made  a  plat  of  a  city  and  sold  lots,  reserving 
one  block  which  was  used  as  a  public  square 
or  park  for  fifty  years,  during  which  time  the 
county  as  well  as  the  city  contributed  to  its 
improvement,  it  was  held  that  there  had  been 
a  dedication  for  the  purpose  of  a  public  park 
by  the  county  and  an  acceptance  by  the  pub- 
lic, that  its  care  and  control  therefore  belonged 
to  the  city,  and  that  the  city  and  not  the  county 
was  liable  for  improvements  upon  the  same. 
Young  V.  Mahaska  County,  88  Iowa  681. 

But  where  the  dedication  was  for  a  county 
square,  a  subsequent  conveyance  of  the  fee  to 
the  justices  of  the  county  and  the  mayor  and 
aldermen  of  the  city  was  held  not  to  affect  the 
dedication  or  give  to  the  city  the  exclusive 
right  to  regulate  the  use  of  the  square.  Fred- 
erick County  V.  Winchester,  84  Va.  467. 

The  officers  of  an  incorporated  city  have 
possession  and  control  of  all  grounds  within 
its  limits  dedicated  to  public  uses.  The 
county  in  which  is  vested  the  fee  of  a  square 
dedicated  to  public  uses  may  not  bring  eject- 
ment to  recover  possession  of  the  same;  such 
action  should  be  brought  by  the  city.  Hurd 
V.  Harvey  County,  40  Kan.  92. 

Where  land  has  been  dedicated  to  a  school 
district  for  school  purposes,  the  school  district 
is  the  proper  party  to  bring  suit  for  a  trespass 
upon  the  land  dedicated.  Morris  v.  School 
Dist.  No.  86,  63  Ark.  149. 

That  a  plat  of  lands  is  designated  as  an  ad- 
dition to  the  city  of  I.  does  not  prevent  the 
town  of  B.,  on  the  annexation  of  such  lands, 
from  asserting  the  rights  of  the  public  in  a 
park  dedicated  by  the  plat.  Rhodes  v.  Bright- 
wood,  145  Ind.  21. 

2.  Release  of  Public  Rights.  —  Where,  by  plat- 
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Powers  of  the  Federal  Government.  —  The  control  of  lands  dedicated  to  the  public 

belongs  exclusively  to  the  several  states  and  the  local  governments ;  the 
United  States  has  no  rights  therein.* 

Liability  for  Proper  Care.  — The  proper  local  government  charged  with  the  care 
of  sucli  property  is  liable  for  the  care  and  maintenance  of  lands  dedicated  to 
the  public.  In  the  case  of  roads  and  streets  the  same  liability  for  failure  to 
keep  in  a  proper  state  of  repair  is  imposed  upon  the  municipality  that  exists 
in  regard  to  highways  laid  out  according  to  the  prescribed  methods  for  estab- 
lishing public  ways.*    The  same  rule  that  applies  to  roads  applies  also  to  the 


ting  and  sale  of  lots  with  reference  thereto, 
lands  have  been  dedicated  "  for  school  pur- 
poses and  on  which  to  erect  schoolhouses," 
the  dedication  is  for  a  specific  use,  and  the 
municipal  authorities  have  no  power  to  extin- 
guish the  use,  nor  may  they  alien  the  same, 
alihough  the  lands,  by  reason  of  a  railroad 
and  station  near  by,  have  been  rendered  unsuit- 
able for  school  purposes.  Board  of  Education 
V.  Edson,  i8  Ohio  St.  221,  98  Am.  Dec.  114. 

The  only  right  or  authority  municipal  offi- 
cers have  over  property  dedicated  to  public 
uses  is  to  watch  over  it  and  prevent  its  perver- 
sion to  other  uses,  and  in  performing  this  duty 
they  may  remove  any  existing  obstructions. 
Livaudais  v.  Municipality  Number  Two,  16 
La.  509;  Methodist  Episcopal  Church  v.  Ho- 
boken,  19  N.  J.  Eq.  355;  Parrish  v.  Stephens, 
I  Oregon  59. 

But  after  a  street  has  been  opened  by  the 
city  through  lands  dedicated  for  a  market,  and 
the  street  has  been  used  for  ten  years,  the 
donor  cannot  maintain  an  action  against  the 
city  for  conve'sion.  La  Chevreti^re  v.  Mont- 
real, 6  Leg.  N.  (Quebec)  348. 

Municipality  Cannot  Alien  or  Make  Liable  for 
Debts  —  Uniled  staffs.  —  New  Orleans  v.  U.  S., 
10  Pet.  (U.  S.)  734;  St.  Paul,  etc.,  R.  Co.  v. 
Schurmeir,  7  Wall.  (U.  S.)  272;  Hoadley  v.  San 
Francisco,  124  U.  S.  639. 

California.  —  Branham  v.  San  Jose,  24  Cal. 
585,  San  Francisco  f.  Canavan,  42  Cal.  541; 
Pickett  V.  Hastings,  47  Cal.  269. 

Illinois.  —  Alton  v.  Illinois  Transp.  Co.,  12 
111.  60,  52  Am.  Dec.  479;  Jacksonville  v.  Jack- 
sonville R.  Co.,  67  111.  540. 

Iowa.  —  Warren  v.  Lyons  City,  22  Iowa  351; 
Ransom  v.  Boal,  29  Iowa  68,  4  Am.  Rep.  195, 
Cook  V.  Burlington,  30  Iowa  94,  6  Am.  Rep. 
649. 

Kentucky.  —  Kennedy  v.  Covington,  8  Dana 
(Ky.)  50;  Buckner  v.  Augusta,  i  A.  K.  Marsh. 
(Ky.)  9;  Augusta  v.  Perkins,  3  B.  Men.  (Ky.) 
437,  8  B.  Mon.  (Ky.)  207;  Alves  v.  Henderson, 
16  B.  Mon.  (Ky.)  131. 

Louisiana.  —  Delabigarre  v.  Second  Munici- 
pality, 3  La.  Ann.  230;  Kline  v.  Ascension,  33 
La.  Ann.  562;  McNeil  v.  Hicks,  34  La.  Ann. 
1090. 

Michigan.  —  Cooper  v.  Alden,  Harr.  (Mich.) 
72;  Grand  Rapids,  etc.,  R.  Co.  v.  Heisel,  38 
Mich.  62  47  Mich.  393. 

Missouri.  —  Rutherford  v.  Taylor,  38  Mo. 
315,  Price  V.  Thompson,  48  Mo.  363;  Mat- 
thews V.  Alexandria,  68  Mo.  115,  30  Am.  Rep. 
776;  Cummings  v.  St.  Louis.  90  Mo.  259. 

New  Jersey.  —  Methodist  Episcopal  Church 
V.  Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  696; 
Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36  N.  J. 
L.  540. 


A'cw  York,  —  Brooklyn  Park  Com'rs  v. 
Armstrong,  45  N.  Y.  234,  6  Am.  Rep.  70; 
Matter  of  Brooklyn  Heights,  48  Barb.  (N.  Y.) 
288. 

Pennsylvania.  —  Com.  v.  Alburger,  i  Whart. 
(Pa.)  469,  Com.  V.  Rush,  14  Pa.  St.  186. 

Texas.  —  San  Antonio  v.  Lewis,  15  Tex.  38S. 

Vermont.  —  Pomeroy  v.  Mills,  3  Vt.  279, 
410,  23  Am.  Dec.  207. 

Cattada.  —  In  re  Peck,  46  U.  C.  Q.  B.  211. 

The  municipality  has  no  right  to  grant  to 
private  parties  the  exclusive  possession  of  any 
part  of  lands  dedicated  to  the  public,  nor  to 
authorize  their  obstruction.  Pomeroy  v.  Mills. 
3  Vt.  279,  410,  23  Am.  Dec.  207,  In  re  Peck.  46 
U.  C.  Q.  B.  211,  Leffler  v.  Burlington.  18  Iowa 
361. 

The  county  court  cannot  divide  a  public 
square  into  lots  and  sell  them  to  individuals  for 
private  purposes.  Sturmer  v.  Countv  Ct..  42 
W.  Va.  724. 

1.  Federal  Government. —  In  New  Orleans  v. 
U.  S.,  10  Pet.  (U.  S.)  662,  it  was  held  that  land 
which  had  been  dedicated  to  the  public  for  use 
as  a  common  quay  or  public  landing  did  not 
pass  to  the  United  States  under  the  treaty  with 
France  for  the  cession  of  Louisiana  under  the 
article  ceding  "all  public  lots  and  squares, 
vacant  lands,  and  all  public  buildings,  fortifi- 
cations, barracks,  and  other  edifices  which  are 
not  private  property,  "  that  though  the  kings 
of  both  France  and  Spain  held  possession  and 
control  of  this  land,  the  possession  was  simply 
in  trust  for  the  use  of  the  public,  and  the  con- 
trol was  principally  if  not  exclusively  for 
police  purposes,  and  therefore  did  not  pass  to 
the  United  States;  and  that  neither  under  the 
treaty  nor  the  constitutional  power  to  regulate 
commerce  did  the  federal  government  have 
any  rights  in  or  authority  over  said  land,  but 
such  rights  and  authority  were  vested  exclu- 
sively in  the  local  government. 

So  where  there  has  been  a  dedication  by  the 
United  States  of  government  lands,  the  con- 
trol  over  the  streets,  alleys,  and  grounds 
passes  to  the  corporate  authorities  of  the  city, 
and  the  United  States  has  no  further  interest 
in  or  authority  over  the  lands  dedicated. 
U.  S.  V.  Illinois  Cent.  R.  Co.,  154  U.  S.  225. 

2.  Care  and  Maintenance — Streets  and  Roads 
—  Eni^land.  —  Rex  v.  Mellor,  1  R.  &  Ad.  32, 
20  E.  C.  L.  337,  Rex  V.  Leake,  2  N.  &  M.  583, 
5  B.  &  Ad.  469,  27  E.  C.  L.  107. 

Missouri.  —  Meiners  7/.  St.  Louis,  130  Mo. 
274;  Golden  -■.  Clinton,  54  Mo.  App.  100. 

A'e-M  Hampshire.  —  State  v.  Campton,  2  N. 
H.  513. 

New  York.  —  Pcarsall  v.  Post,  20  Wend, 
(N.  Y.)  Ill;  McVee  v.  Watertown.  92  Hun  (N. 
Y.)  30O. 
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mainteiKince  of  bridges  dedicated  to  the  public;  though  in  some  cases  a  dif- 
ferent local  body  may  be  charged  with  the  care  of  bridges  from  that  which 
has  charge  of  the  adjoining  roads.*  If,  however,  the  dedicator  has,  by  some 
act  of  his  own,  made  a  bridge  necessary  where  no  such  necessity  had  before 
existed,  he,  and  not  the  public,  will  continue  liable  to  keep  it  in  proper 
condition.*-* 

VII.  Adverse  Possession,  Misuser,  Abandonment,  and  Reversion  — 
1.  Adverse  Possession.  —  The  question  whether  title  to  property  dedicated 
to  the  iHiblic  may  be  acquired  by  adverse  possession  has  been  fully  discussed 
in  a  preceding  volume,  to  which  reference  is  made.'"* 

2.  Abandonment.  —  Lands  which  have  been  dedicated  to  public  uses  may 
be  vacated  or  abandoned  in  the  same  way  as  lands  acquired  for  public  uses  in 
other  ways,  as  far  as  the  rights  of  the  public  are  concerned,  though  when 
private  rights  have  been  acquired  on  the  strength  of  the  dedication  it  may  be 
neces.sary  to  make  compensation  therefor.*  The  powers  and  rights  of  the 
state  and  of  municipal  corporations  in  the  premises  have  been  already 
considered."'* 

3.  Misuser  —  Remedy  for  Misuser  or  Diversion. — As  has  been  seen,  the  munici- 
pality or  state  has  such  an  interest  in  dedicated  lands  that  it  may  maintain 
suit  to  prevent  their  diversion  to  foreign  uses  and  to  enforce  a  use  consistent 
with  the  purposes  of  the  dedication.*"  Such  a  right  also  remains  in  a  dedicator 
under  a  common-law  dedication,'  though  under  a  statutory  one  where  the  fee 
passes  the  contrary  has  been  held.*  The  owners  of  propert}/  abutting  on 
dedicated  lands,  and  any  one  who  would  be  especially  injured  by  a  misuse  of 
such  lands,  may  also  maintain  suit,  either  alone  or  jointly  with  the  municipality, 
to  enjoin  their  diversion  to  foreign  uses.® 


Vermont.  —  Potter  v.  Castleton,  53  Vt.  435. 
Washington .  —  Brown  v.  Seattle.  5  Wash.  35. 
Wisconsin.  —  Milwaukee   v.  Davis,  6  Wis. 
377. 

See  also  the  titles  Counties,  vol.  7,  p.  8g8, 
Highways;  Municipal  Corporations; 
Streets  and  Sidewalks;  Towns  and  Town- 
ships. 

1.  Repair  of  Bridges.  —  Reg.  v.  Wilts,  i  Salk. 
35g;  Rex  v.  Lancashire,  2  B.  &  Ad.  813,  22  E. 
C.  L.  189:  Re.x  V.  West  Riding,  2  East  342, 
353  note  a,  2  W.  Bl.  685;  Rex  v.  Glamor- 
gan County,  2  East  356,  note  a;  Reg.  v.  York- 
ville.  22  U.  C.  C.  P.  431.  See  also  the  title 
Bridges,  vol.  4,  p.  qi8. 

Constructing  a  Levee  and  Maintaining  It  for 
Fifteen  Years,  thereby  protecting  adjacent  lot 
owners,  does  not  constitute  a  dedication  and 
make  a  town  liable  for  damages  occasioned  by 
its  removal.    Collins  v.  Macon,  69  Ga.  542. 

2.  When  Owner  Must  Repair.  —  Rex  v.  Kerri- 
son,  3  M.  &  S.  526;  Rex  v.  Lindsey,  14  East 
317;  Cambridge  v.  Charlestown  Branch  R. 
Co.,  7  Met.  (Mass.)  70.  Lowell  v.  Merrimack 
River  Locks,  etc.,  Co.,  104  Mass.  18;  Heacock 
V.  Sherman,  14  Wend.  (N.  Y.)  58. 

But  Where  a  Miller  Deepens  a  Ford  So  as  to 
Render  It  Impassable,  and  then  constructs  a 
bridge  across  the  stream  and  dedicates  it  to 
the  public,  the  county  becomes  liable  to  keep 
the  bridge  in  repair.  Rex  v.  Kent  County,  2 
M.  &  S.  513. 

3.  See  the  title  Adverse  Possession,  vol.  i, 
p.  878. 

4.  For  a  Full  Discussion  of  this  phase  of  the 
subject,  see  the  titles  Cemeteries,  vol.  5,  p. 
781;  Highways,  Parks,  and  Public  Squares; 
Schools-  Streets  and  Sidewalks. 
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5.  See  supra,  this  title.  Effect  of  Dedication  — 
Rights  and  Liabilities  of  the  Public. 

6.  See  supra,  this  title.  Effect  of  Dedication  — 
Rights  and  Liabilities  of  the  Public. 

7.  Misuser  —  Rights  of  Dedicator.  —  Freedom 
V.  Norris,  128  Ind.  377,  Weisbrod  v.  Chicago, 
etc.,  R.  Co.,  21  Wis.  609;  Gardiner  v.  Tisdale,  2 
Wis.  153,  Rowzer  v.  Pierce.  (Miss.  189S)  23 
So.  Rep.  307,  Pomeroy  v.  Mills,  3  Vt.  410. 
See  supra,  this  title.  Effect  of  Dedication. 

8.  Williams  z/.  Mil  waukee  Industrial  Exposi- 
tion Assoc.,  79  Wis.  524;  U.  S.  V.  Illinois 
Cent.  R.  Co.,  154  U.  S.  225;  Harrison  v.  Au- 
gusta Factory,  73  Ga.  447.  But  see  Warren  v. 
Lyons  Citv,  22  Iowa  351. 

Where  the  Title  to  the  Public  Parts  of  a  Town  Is 
Vested  in  Trustees  whose  duty  it  is  to  maintain 
the  public  uses  against  encroachment,  the 
remedy  for  asserting  the  public  right  vests 
absolutely  and  altogether  in  such  trustees,  and 
the  individual  citizens  have  no  right  to  main- 
tain suit  for  the  same  purpose  except  on  the 
ground  of  a  breach  of  trust  and  duty  in  this 
respect  on  the  part  of  the  trustees.  Rowan  v. 
Portland,  8  B.  Mon.  (Ky.)  232;  Augusta  v.  Per- 
kins, 3  B.  Mon.  (Ky.)4'37.  8  B.  Mon.  (Ky.)207. 

9.  Owners  of  Lots  Abutting  upon  Lands  Dedi- 
cated to  Public  Uses,  and  persons  residing  ad- 
jacent to  such  lands,  may  maintain  suit  to 
establish  the  dedication  or  to  enjoin  the  ob- 
struction of  such  lands  or  their  diversion  to 
uses  not  contemplated  by  the  dedication. 

Lllinois.  —  Princeville  v.  Auten,  77  111.  325; 
Field  V.  Barling,  149  111.  556.  41  Am.  St.  Rep. 
311;  Marsh  v.  Fairbury,  163  111.  401. 

Lowa.  —  Fisher  v.  Beard,  40  Iowa  625. 

Kentucky.  —  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  232.' 
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Adverse  Possession,  Misnser, 


DEDICA  TION 


Abandonment,  and  Beversion. 


4.  Reversion  —  Misuser  Does  Not  Work  Reversion.  —  As  a  mere  misuser  or  nonuser 
docs  not  amount  to  an  abandonment  of  the  public  right  in  dedicated  lands,* 
it  does  not  work  a  reversion  and  cause  the  rights  of  the  dedicator  to  revive. 
If  the  dedicated  lands  are  applied  to  unauthorized  uses,  the  courts  will  inter- 
fere at  the  suit  of  interested  parties  and  enjoin  any  further  perversion  of  the 
trust  and  compel  a  use  in  accordance  with  the  objects  of  the  dedication. - 

Reversion  to  Original  Owner.  —  When  there  has  been  a  total  abandonment  of  lands 
dedicated  to  public  uses,  or  the  further  use  for  the  purposes  for  which  it  was 
dedicated  becomes  impossible,  the  lands  revert  to  the  dedicator,  in  whom  the 
fee  has  remained,  subject  only  to  the  public  easement.^ 

Reversion  to  Purchasers  of  Abutting  Lots.  — Where  lots  abutting  upon  a  dedicated 
street  have  been  sold  it  is  presumed  that  the  purchasers  take  title  to  the  centre 
of  the  street,  and  in  such  case  when  the  street  is  abandoned  the  reversion  is  to 
the  owners  of  the  abutting  lots  and  not  to  the  original  dedicator.* 


Ne-u  York.  —  Watertown  v.  Cowen,  4  Paige 
(N.  Y.)  510. 

Ohio.  —  Brown  v.  Manning.  6  Ohio  298.  27 
Am.  Dec.  255;  Huber  v.  Gazley,  18  Ohio  18,  3 
Ohio  St.  399. 

Texas. — Seguin  -'.  Ireland,  58  Te.\.  183; 
Harris  County  z'.  Taylor,  58  Tex.  690. 

West  Virginia.  —  Sturmer  v.  County  Ct.,  42 
W.  Va.  724. 

Wisconsin. — Williams  v.  Smith,  22  Wis. 
594;  Pettibone  v.  Hamilton  40  Wis.  402. 

Compare  Smith  v.  Butler  County,  6  Ohio  loi. 
Even  under  a  Statutory  Dedication  where  the 
owners  of  abutting  lots  have  no  title  to  the 
land  in  the  streets,  they  may  maintain  an 
action  when  the  streets  are  improperly  occu- 
pied. Stange  v.  Hill,  etc.,  St.  R.  Co.,  54  Iowa 
669;  Omaha,  etc.,  R.  Co.  v.  Rogers,  16  Neb. 
117;  Maltman  v.  Chicago,  etc.,  R.  Co.,  41  111. 
App.  229. 

Any  One  Interested  May  Sue  to  have  the 
objects  of  the  dedication  accomplished.  Bap- 
tist Church  V.  Presbyterian  Church,  18  B. 
Mon.  (Ky.)  641;  Davenport  -•.  Buffington, 
(Indian  Ter.  1898)45  S.  VV.  Rep.  128. 

Where  a  Lot  Is  Conveyed  by  Deed  with  Refer- 
ence to  a  Plat,  if  the  grantor  obstruct  a  street 
appearing  upon  the  plat  upon  which  the  lot 
abuts,  the  grantee  may  maintain  an  action  of 
covenant  against  him.  Trutt  v.  Spotts,  87 
Pa  St.  339. 

Erecting  City  Hall  on  Public  Square.  —  Erect- 
ing a  city  hall  with  a  jail  in  the  basement 
upon  a  block  dedicated  as  a  public  square  is  a 
use  foreign  to  the  objects  of  the  dedication, 
and  may  be  enjoined  at  the  suit  of  any  owner 
of  a  lot  purchased  with  reference  to  the  map 
effcctmg  the  dedication.  Church  -'.  Portland, 
18  Oregon  73. 

Where  a  Lot  Has  Been  Dedicated  for  Church 
Purposes,  a  resident  and  property  owner  of  the 
town  within  which  said  lot  is  located,  but  who 
is  not  a  member  of  the  church  congregation 
nor  the  owner  of  a  lot  contiguous  to  the  lot 
dedicated,  may  not  maintain  a  suit  to  enjoin 
the  sale  of  said  lot  or  its  diversion  to  secular 
uses.  Armstrong  v.  Portsmouth  Bldg.  Co., 
57  K.in.  62;  Chapman      Gordon,  29  Ga.  250. 

Controversy  Pending. —  Private  citizens  can- 
not maintain  a  suit  to  enjoin  the  obstruction 
of  a  street  while  a  controversy  to  which  the 
city  is  a  party  is  pending  as  to  the  existence 
of  such  street.  Parsons  v.  Atlanta  Univer- 
sity, 44  Ga.  529. 


1.  See  the  titles  Adverse  Possession,  vol.  i' 
p.  878;  Highways;  Parks  and  Public 
Squares. 

2.  Misuser  Does  Not  Work  Reversion  —  Unitea 
States.  —  Barclay      Howell,  6  Pet.  (U.  S.)  498. 

Jmva.  —  Warren  7\  Lyons  City,  22  Iowa  351. 
Kentucky.  —  Campbell  County  Ct.  v.  New- 
port, 12  B.  Mon.  (Ky.)  540;   Augusta  v.  Per- 
kins, 8  B.  Mon.  (Ky.)  207. 

Missouri.  —  Price  v.  Thompson,  48  Mo.  363; 
Goode  V.  St.  Louis,  113  Mo.  257. 

Ohio.  —  Williams  v.  First  Presb.  Soc,  i 
Ohio  St.  478;  Webb  v.  Moler,  8  Ohio  552; 
Brown  V.  Manning,  6  Ohio  298,  27  Am.  Dec. 
255;  Le  Clercq  v.  Gallipolis,  7  Ohio,  pt.  i. 
217;  Board  of  Education  v.  Edson,  18  Ohio  St. 
221,  98  Am.  Dec.  114. 

Canada.  —  Atty.-Gen.  v.  Goderich,  5  Grant's 
Ch.  (U.  C.)  402;  Guelph  v.  Canada  Co.,  4 
Grant's  Ch.  (U.  C.)  654. 

3.  When  Lands  Revert  to  Dedicator  —  United 
States.  —  Mahoning  County  Young,  59  Fed. 
Rep.  96,  51  Fed.  Rep.  585. 

Geori^ia.  —  Bayard  -'.  Hargrove,  45  Ga.  342. 
Kentucky.  —  Morrow  v.  Slaughter,  5  Bush. 
(Ky.)  332. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Gould,  67  Md.  60. 

Michigan.  —  Wanzcr  v.  Blanchard,  3  Mich. 
II;  Kent  County  v.  Grand  Rapids,  61  Mich. 
144-      .  . 

Mississippi.  —  Rovvzer  v.  Pierce,  (Miss.  1898) 
23  So.  Rep.  307. 

Missouri.  —  Campbell  v.  Kansas  City,  102 
Mo.  326. 

NcTu  fersey.  —  Newark  :'.  Watson,  56  N.  J. 
L.  667.' 

Ne^u  Vork.  —  W\xn\.zx  v.  Sandy  Hill,  6  Hill 
(N.  Y.)  413;  Still  V.  Lansingburgh,  16  Barb. 
(N.  Y.)  107. 

Ohio.  —  Board  of  Education  v.  Edson,  18 
Ohio  St.  221,  98  Am.  Dec.  114. 

Texas.  —  State  v.  Travis  County.  85  Tex.  435. 
Wyoming.  —  School-Dist.  No.  2  v.  Hart,  3 
Wyoming  563. 

If  lands  dedicated  for  the  purpose  of  erect- 
ing thereon  certain  buildings  for  public  or 
religious  uses  have  never  been  used  for  such 
purposes  they  revert  to  the  grantor,  or  rather 
there  has  never  been  a  complete  dedication 
and  the  owner  has  never  parted  with  his  inter- 
est in  the  lands.  Still  v.  GrifTin,  27  Ga.  502; 
Com.  V.  Fisk,  8  Met.  (Mass.)  238. 

4.  Reversion  to  Abutters.  —  Thomsen  v.  Mc- 
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DEDIMUS  PO  TES  TA  TEM  —  DEEDED. 


Definitions. 


DEDIMUS  POTESTATEM.  (Sec  the  title  Depositions  ;  and  see  i  Encyc. 
Ol"  Tl.  and  Pr.,  p.  285.)^ — Dediimis potcstatcm  is  in  English  practice  a  writ  of 
commission  issuing  out  of  chancery,  empowering  the  person  named  therein  to 
perform  certain  acts,  as  to  administer  oaths  to  defendants  in  chancery  and 
take  their  answers,  to  administer  oaths  of  office  to  justices  of  the  peace,  etc. 
In  the  United  States  a  commission  to  take  testimony  is  sometimes  termed  a 
dcdi)inis  potcstatcm. 

DEDUCE.  —  See  note  I. 

DEDUCT.  —  See  note  2. 

DEED  OF  TRUST.  —  See  TRUST  DEEDS  AND  POWER  OF  SALE  Mortgages. 
DEEDED.    (See  the  title  DEEDS,  post,  p.  87.) —"  Deeded,"  in  popular 
acceptation,  signifies  a  transfer  by  deed.^ 


Cormick,  136  111.  145;  Olin  v-  Denver,  etc.,  R. 
Co.,  (Colo.  i8g8)  53  Pac.  Rep.  454;  Harrison 
V.  Augusta  Factory,  73  Ga.  447. 

A  deed  of  an  adjacent  lot  passes  title  to  the 
land  in  a  vacated  street.  Atchison,  etc.,  R. 
Co.  V.  Patch,  28  Kan.  470. 

Reversion  When  Dedication  a  Statutory  One.  — 
In  lo'i'a  it  has  been  ht-ld  that  where  a  dedica- 
tion was  effected  by  filing  a  plat  in  accordance 
with  the  statutory  provision,  as  all  title  had 
passed  from  the  owner  and  vested  in  the 
county,  when  a  dedicated  street  was  vacated 
the  title  to  the  land  therein  vested  in  the  own- 
ers of  abutting  lots.  Day  v.  Schroeder,  46 
Iowa  546.  But  in  Illinois^  under  a  similar 
statute,  it  was  held  that  the  title  reverted  to 
the  original  owner.  Gebhardt  v.  Reeves,  75 
111.  301. 

Where  title  has  passed  and  the  estate  vested 
by  a  dedication  under  the  Illinois  statute,  if 
the  conditions  of  the  dedication  are  broken, 
that  does  not  ipso  facto  produce  a  reverter  of 
the  title.  The  estate  continues  in  full  until 
the  proper  steps  are  taken  to  consummate  the 
forfeiture,  and  this  can  be  done  only  by  the 
grantor  during  his  lifetime,  and  after  his  death 
by  those  in  privity  of  blood  with  him.  Ruch 
V.  Rock  Island,  97  U.  S.  693. 

Under  the  Civil  Law.  —  Under  the  civil  law 
title  to  land  in  a  road  did  not  pass  by  a  grant 
of  the  adjacent  lands,  and  upon  the  abandon- 
ment of  a  road  dedicated  by  the  sovereignty 
the  title  reverted  to  the  state  and  not  to  the 
owner  of  the  adjacent  land.  Mitchell  v.  Bass, 
33  Tex.  259. 

1.  Deducing  Title.  (See  also  the  title  Ab- 
stract OF  Title,  vol.  i,  p.  210.)  —  In  Oakden 
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V.  Pike,  34  L.  J.  Ch.  622,  13  W.  R.  673,  it  is 
said:  "  If  we  are  to  examine  the  word  criti- 
cally, it  is  quite  clear  that  when  you  speak  of 
deducing  a  title,  as  meaning  to  express  either 
the  delivery  of  the  abstract  or  showing  the 
deeds,  it  is  not  altogether  an  appropriate  ex- 
pression  or  strictly  correct.  The  deducing  the 
title,  —  the  appropriate  use  of  that  expression 
would  be  this:  I  deduce  my  title  from  my 
great-grandfather;  I  do  not  dedtice  my  title 
by  sending  you  a  document  or  by  showing 
you  the  deeds.  By  sending  you  the  abstract 
and  showing  you  the  deeds,  I  show  you  how  I 
deduce  my  title;  but  according  to  the  strict 
meaning  of  the  words  '  deducing  the  title,'  it 
is  stating  from  whom  or  from  what  source  the 
party  draws  forth  his  title."  See  also  /«  re 
Lacey,  25  Ch.  Div.  301;  In  re  Harris,  56  L.  T. 
477;  Stroud's  Judicial  Diet. 

2.  "  Deduct "  in  the  Sense  of  "  Exempt " —  Taza> 
tion.  —  A  statute  provided  that  the  products  of 
mines  should  be  taxed  as  follows:  "  From  the 
gross  yield  there  shall  be  deducted  the  actual 
cost  of  extraction, transportation,  and  reduction 
or  sale,  and  the  remainder  shall  be  deemed 
the  nfet  proceeds,  and  shall  be  assessed  and 
taxed."  It  was  argued  by  the  counsel  that 
there  was  a  distinction  between  a  deduction 
and  an  exemption.  The  court  said:  "Ac- 
cording to  Webster,  to  deduct  may  mean  the 
same  thing  as  to  exempt,  and  whatever  is  de. 
ducted  under  the  provisions  of  the  statute,  is 
ipso  facto  exempted  or  freed  from  the  burden 
of  taxation."  State  v.  Eureka  Consol.  Min. 
Co.,  8  Nev.  23.  See  generally  the  titles  Taxa- 
tion; Exemption  from  Taxation. 

3.  Jordan  v.  Jordan,  65  Ala.  305. 
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By  George  E.  Beers. 

I  Definitions  and  Distinctions,  90. 

1.  Generally,  90. 

a.  Common  Lay  Use,  90. 

b.  General  Technical  Setts e,  90. 

2.  Deeds  of  Conveyance^  90. 

a.  Defined,  90. 

b.  Scope  of  Title,  91. 

c.  Deeds  and  Wills  Distinguished,  91, 

(1)  The  Intention,  91. 

(2)  Evidence  of  Intetition,  91. 

d.  Deeds  and  Executory  Agreements  Distinguished^  93. 

(1)  The  Intention  Controls,  93. 

(2)  Effect  of  Operative  Words,  93, 

n.  Oeiqin  and  History,  94. 

1.  Fundamental  Conceptions,  94. 

2.  Developmetit  of  Power  of  Alienation,  94. 

a.  Generally,  94. 

b.  Under  the  Feudal  Systetn  in  England,  95. 

in.  Various  Species  of  Deeds  Classified  and  Defined,  97. 

1.  Deeds  of  Indenture  and  Deeds  Foil,  97. 

2.  Common-law  Forms  of  Conveyance,  98. 

a.  Original  Deeds,  98. 

(1)  Feoffment,  98. 

Definition,  98. 

Livery  of  Seizin,  98. 
(c)  7^/4^  Charta  Feoffamenti^  98. 
(^/)  Feoffments  Obsolete,  99. 

(2)  G//^,  99. 

(3)  G^ra«/,  99. 

(4)  Lease,  99. 

(5)  Exchange,  99. 

(6)  Partition,  100. 
^.  Derivative  Deeds,  100. 

(1)  Release,  100. 

(2)  Confir?nation,  100. 

(3)  Surrender,  100. 

(4)  Assignment,  100. 

(5)  Defeasance,  ror. 

3.  Conveyances  under  the  Statute  of  Uses,  loi. 

fl.  Effect  of  the  Statute,  10 1. 

^.  Covenant  to  Statid  Seized,  10 1. 

(1)  Nature  and  Origin,  loi. 

(2)  Use  in  Modern  Times,  loi. 
f.  Bargain  and  Sale,  102. 

(1)  Before  Statute  of  Uses,  102. 

(2)  After  Statute  of  Uses,  102. 
</.  Lease  and  Release,  104. 

4.  Quitclaim  Deeds,  104. 

Generally,  104. 
^.  Conveys  Only  a  Present  Interest,  106. 
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5.  Official  Deeds,  107. 

6.  MoJer/i  S/titii/oiy  Forms,  107. 

IV.  Requisites  and  Component  Parts,  107. 

1.  The  Parties — Grantor  a/id  Grantee,  108. 

a.   The  Grantor,  108. 

(1)  Designation  and  Identity,  108. 

(2)  Poioer  to  Convey,  109. 

{a)  General  Rule  —  Capacity  to  Contract^  109. 
\p)  Coverture,  110. 

aa.  At  Common  Law,' wo. 

bb.  Separate  Estate,  no. 

cc.  Enabling  Statutes,  no. 

dd.  "joinder  of  Husband,  iii. 
(<:)  Infancy,  114. 

aa.  General  Rule,  114. 

bb.  Affirmance  and  Disaffirmance,  114. 
(^aa~)  Act  of  Election,  114. 
(^bb)  Time  of  Election,  117. 
(i/)  Insanity,  119. 

(Z^z.  General  Rule,  119. 

/Va  Partial  Insanity  —  Mental  Weakness,  121. 
c^-.   Temporary  Mental  Weakness,  123. 
Intoxication,  123. 

(3)  Freedom  of  Will,  124. 

(a)  Undue  Influence,  124. 
(/^)  Duress,  125. 
(<:)  Fraud,  125. 

(4)  Special  Limitations,  Aside  from  Contractual  Capacity,  126- 

(rt)  Corporate  Po7vers,  126. 
((J)  Partnership  Authority,  126. 
Indians'  Conveyances,  127, 

(5)  7"///^  i'^'  Convey,  127. 

(a)  General  Rule —  Grantor  Must  Have  Title,  127. 
(^)  Equitable  Construction  —  Contract  to  Convey,  128^ 
(^)  Conveyance  by  Disseizee,  129. 
77/^  Grantee,  131. 

(1)  Qualifications  of  Grantee,  131. 

(2)  Designation  of  Grantee,  132. 

2.  TVzi?  Estate  Conveyed,  135. 

3.  TV/i?  Consideration,  136. 

4.  77;^  Writing,  136. 

^7.  Necessity  for  a  Writing,  136. 

^.   ^FZ/rt/  Constitutes  a  Sufficient  Writing,  136. 

(1)  r/id-  Material,  136. 

(2)  Formal  Component  Parts,  137. 

( )  7'//(?      emises,  137. 

(Zrt.   Generally,  137. 

77/£'  Graniitig  Clause,  137. 
( )  The  Habendum,  139. 
(r)  77^^"  Tenendum,  142. 

The  Reddendum,  142. 
(^)  Conditions,  142. 
(/)  Covenants,  142. 

5.  Execution,  142. 

Reading,  142. 
^.  Signing,  143. 

(1)  History,  143. 

(2)  Statute  of  Erauds,  143. 

(a)  Generally,  143. 
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((^)  Position  of  Signature,  143. 
(  ^"  )  Printed  Signature,  143. 
(^/)  Fortn,  144. 
(^)  Signature  by  Mark,  144. 
(y")  Guiding  Hand,  144. 

(3)  Signature  by  Agent,  144. 

(4)  Incorrect  Natne  and  Otnission  of  Name,  145. 
Sealing,  146. 

(1)  ///  General,  146. 

(2)  What  Is  a  Seal,  146. 

(3)  Necessity  for  a  Seal,  and  Effect  of  lis  Omission,  147, 
Attestation,  148. 

(1)  Attesting  Witness  at  Common  Law,  148. 

(2)  May  Be  a  Subscribing  Witness,  148. 

(3)  77/^  Number  of  Witnesses  Required,  149. 

(4)  77^^  Act  of  Attesting,  149. 
^.  Acknaivledgment,  150. 

/.  Delivery,  150. 

(1)  Necessary  to  Pass  Title,  150. 

(2)  W/tat  Is  Delivery,  153. 

(^z)  Definition,  153. 
(^)  Need  Not  Be  Manual,  153. 
(r)  ^  Question  of  Intention,  154. 
(r/)  With  Right  to  Recall,  155. 

(3)  T^i?/"  Inspection  and  Examination,  156. 

(4)  Tv/-       Grantee's  Use,  156. 

(5)  T'l?  Third  Party  to  Deliver  After  Grantor  s  Death,  157. 

(6)  By  Several  Grantors  or  to  Several  Grantees,  158. 

(7)  Presumption  of  Delivery,  159. 

{a)  From  Deed  in  Grantee's  Possession,  159. 
(iJ)  From  Registratiofi,  159. 

(8)  Escro7v,  161. 
^.  Acceptance,  161. 

(1)  ///  General,  161. 

(2)  Presutnption  in  Favor  of  Infants,  162. 

(3)  Presumption  in  Favor  of  Adults,  162. 
Redelivery,  163. 

6.  Filling  Blanks,  164. 

V.  Inteepretation,  165. 

CROSS-REFERENCES. 

/<?  ///^  interpretation  and  construction  of  deeds,  see  the  title  INTERPRET  A  TION 

AND  CONSTRUCTION ;  and  for  the  interpretation  of  particular  words,  see 

the  words  and  phrases  throughout  this  work. 
As  to  boundaries  and  the  interpretation  of  descriptive  clauses  in  deeds,  see  the  title 

BOUNDARIES,  vol.  4,  p.  756. 
As  to  the  consideration  of  deeds,  see  the  title  CONSIDERA  TION,  vol.  6,  p.  667. 
As  to  conditions,  reservations,  exceptions,  and  limitations,  see  the  title  CONDITIONS, 

vol.  6,  p.  499. 

As  to  covenants  in  deeds,  see  the  titles  COVENANTS,  vol.  8,  p.  43  ;  BUILDING 
RESTRICTIONS  AND  RESTRICTIVE  AGREEMENTS,  vol.  5,  p.  2. 
As  to  recitals  in  deeds,  see  the  title  REC I TA  LS. 
As  to  seals,  see  the  title  SEALS. 

As  to  the  delivery  of  deeds  in  escrotu,  see  the  title  ESCROW. 

As  to  the  acknowledgment  of  deeds,  sec  the  title  ACKNOWLEDGMENTS,  vol.  i, 
P-  483. 

As  to  the  record  and  proof  of  deeds,  see  the  titles  RECORDING  ACTS;  EXECU- 
TION AND  PROOF  OF  DOCUMENTS. 
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As  to  the  aUf ration  of  dt-eds  and  filling  blanks  therein,  see  the  title  ALTERATION" 
OF  INSTRUMENTS,  vol.  2,  p.  181. 

As  to  contractual  capacity  taith  respect  to  deeds  and  the  deeds  of  particular  parties,  see 
the  titles  AGENCY,  vol.  i,  p.  930;  CORPORATIONS  {PRIVATE),  vol. 
7,  p.  620;  DEAF  AND  DUMB  PERSONS,  vol.  8,  p.  842;  DURESS ; 
GUARDIAN  AND  WARD;  HUSBAND  AND  WIFE;  INFANCY; 
INSANITY;  INSOLVENCY  AND  BANKRUPTCY;  INTOXICA- 
TION; MUNICIPAL  CORPORATIONS ;  PARTNERSHIP;  PUB- 
LIC OFFICERS  ;  UND  UE  I  NFL  UENCE. 

For  other  matters  of  SUBSTANTIVE  L/iw and  Evidence  related  to  this  subject,  see  the 
following  titles:  ABSTRACT  OF  TITLE,  vol.  i,  p.  210;  ADVERSE 
POSSESSION,  vol.  I,  p.  787;  CHARITIES  AND  TRUSTS  FOR 
CHARITABLE  USES,  vol.  5,  p.  893;  COMMUNITY  PROPERTY, 
vol.  6,  p.  293;  CONTRACTS,  vol.  7,  p.  88;  CURTESY,  vol.  8,  p.  506; 
DATE,  vol.  8,  p.  727 ;  DOWER;  EASEMENTS;  EQUITY;  ESTATES; 
ESTOPPEL  ;  EXCHANGE ;  FAMILY  SETTLEMENTS ;  FINES 
'AND  RECOVERIES ;  FORGERY;  FRAUDS  {STATUTE  OF); 
FRAUDULENT  SALES  AND  CONVEYANCES ;  GLFTS ;  JUDL- 
CIAL  SALES;  LANDLORD  AND  TENANT;  LEASES;  LIMITA- 
TION OF  ACTIONS;  LOST  INSTRUMENTS ;  MORTGAGES ; 
MORTMAIN  ACTS;  NAME;  PAROL  EVLDENCE ;  PARTI- 
TION; PERPETUITIES  AND  TRUSTS  FOR  ACCUMULATION; 
POWERS  OF  ATTORNEY;  PRIVATE  INTERNATIONAL  LAW; 
PUBLIC  LANDS;  REAL  PROPERTY;  REFORMATION  AND 
CANCELLATION ;  REMAINDERS  AND  EXECUTORY  INTER- 
ESTS;  RESCISSION;  RESTRAINTS  ON  ALLENATION;  SEPA- 
RA  TE  PROPER  TY  OF  MARRIED  WOMEN;  SHERIFF'S  SALES; 
SPANISH  LAND  GRANTS;  SPECIFIC  PERFORMANCE ;  STATE 
LANDS;  TAX  TITLES;  TRUSTS;  TRUST  DEEDS;  USES 
{STATUTE  OF);  VENDOR  AND  PURCHASER ;  WILLS. 

1.  Definitions  AND  Distinctions  —  1.  Generally — a.  Common  Lay  Use. — 
In  common  lay  use  the  word  "  deed  "  denotes  and  includes  whatever  is  done, 
acted,  performed,  or  accomplished.* 

b.  General  Technical  Sense.  —  In  a  general  technical  sense  a  deed  is, 
according  to  Lord  Coke,  a  writing  sealed  and  delivered  by  the  parties.*  This 
definition  includes  not  only  deeds  of  conveyance,  but  all  contracts,  of  what- 
ever nature,  which  are  evidenced  by  a  sealed  writing.* 

2.  Deeds  of  Conveyance  —  a.  Defined.  —  A  deed  of  conveyance  is  a  sealed* 

1.  See  the  Century  Diet.,  tit.  Deed;  Ab-  Black's  Law  Diet. ;  2  Washburn  on  Real  Prop, 
bott's  Law  Diet.  553;   Master  v.  Miller,  4  T.  R.  345;  American 

Synonyms.  —  "  The   term   is   also   used   as  Ins.  Co.  v.  Avery,  60  Ind.  572;  Taylor  v.  Mor- 

synonymous  with  '  fact,'  '  actuality,'  or  '  act  ton,  5  Dana  (Ky.)  365;  Wing  v.  Chase,  35  Me. 

of  parties.'    Thus  a  thing  '  in  deed'  is  one  265;  McMurtry  v.  Brown,  6  Neb.  376;  Taylor 

that  has  been  really  or  expressly  done,  as  op-  v.  Glaser,  2  S.  &  R.  (Pa.)  502. 

posed  to  '  in  law,'  which  means  that  it  is  Includes  Mortgage.  —  That  the  term  may  in- 

merely  implied  or  presumed    to  have  been  elude  a  mortgage,  if  so  intended,  see  Hellman 

done."    Black's  Law  Diet.,  tit.  Deed.  v.  Howard,  44  Cal.  104. 

2.  Technical  Use. —  Co.  Litt.  35  b,  171  b,  A  mortgage  is  a  deed  within  the  meaning 
cited  in  4  Kent's  Com.  450,  452;  2  Black.  of  a  statute  providing  for  the  punishment  of 
Com.  295;  I  Devlin  on  Deeds,  ^5  5;  Sheppard's  any  person  who  shall  forge  any  "deed." 
Touchstone  50;   Bouv.  Law  Diet.,  tit.  Deed;  People  v.  Caton,  25  Mich.  391. 

Cruise's  Dig.,  c.  i,  §  ig;  Wood  v.  Owings,  r  4.  By  the  Civil  Law,  a  seal  was  unnecessary 

Cranch  (U.  S.)  241;  Jeffery  v.  Underwood,  i  to  pass  title.    Stanley  v.  Green,  12  Cal.  166; 

Ark.  112;  Osborne  v.  Tunis,  25  N.  J.  L.  633;  Mitchell  -'.  Tuckers,  10  Mo.  260. 

Best  V.  Brown,  25  Hun  (N.  Y.)  223.  A  Seal  Is  Necessary  at  Common  Law  to  consti- 

3.  Instruments  Included.  —  Anderson's  Law  tute  a  legally  sufficient  deed  of  conveyance. 
Diet.,  tit.  Deed,  where  it  is  said :  "  This  com-  And  so,  generally,  by  statute;  but  in  some 
prehensive  meaning  includes  any  writing  jurisdictions  seals  have  been  abrogated,  and 
under  seal,  as  a  bond,  lease,  mortgage,  agree-  in  these  this  element  should  be  eliminated 
ment  to  convey  realty,  bill  of  sale,  policy  of  from  the  definition.  See  generally  the  title 
insurance."    See  also   Abbott's   Law   Diet.;  Seals. 
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writing,*  signed  by  the  party  to  be  charged,*  which  evidences  the  terms  of  a 
contract  between  parties  ^  whereby  the  title  to  real  property  is  transferred 
from  one  to  the  other  inter  vivos.'^  And  this  is  the  more  usual  and  specific, 
though  somewhat  restricted,  meaning  of  the  word  "  deed."* 

b.  Scope  of  Title.  —  The  scope  of  this  title  embraces  only  the  law  of 
deeds  of  conveyance;  but  inasmuch  as  the  rules  respecting  the  execution  and 
delivery  of  all  sealed  instruments  are  in  general  identical,  it  is  deemed  advis- 
able to  insert  cases  dealing  with  such  other  sealed  instruments  as  are  thus 
generally  illustrative. 

c.  Deeds  and  Wills  Distinguished  —  (i)  Tlu  Intentioji.  —  It  has  seemed 
to  be  difficult  in  some  cases  to  determine  whether  an  instrument  in  form  a  deed, 
but  apparently  testamentary  in  some  respects,  was  in  effect  a  deed  or  a  will. 
The  intention  of  the  grantor,  to  be  gathered  from  the  whole  instrument,  con- 
trols in  every  case.* 

(2)  Evidence  of  Intention. — Extrinsic  Evidence  of  intention  contrary  to  that 
plainly  expressed  or  fairly  to  be  gathered  from  the  whole  instrument  cannot 
be  received.''  But  such  evidence  is  always  admissible  to  enable  the  court  to 
place  itself  in  the  position  of  the  contracting  parties.* 

A  Valuable  Consideration  received  by  the  grantor  and  pursuant  to  which  the 


1.  The  Word  "  Deed  "  Imports  a  Writing.  —  Co. 
Litt.  35  b  ;  Pierson  v.  Townsend,  2  Hill(N.  Y.) 
551;  Duncan  v.  Hodges,  4  McCord  L.  (S. 
Car.)  239,  17  Am.  Dec.  734;  Perminter  v. 
M'Daniel,  I  Hill  L.  (S.  Car.)  267,  26  Am.  Dec. 
179. 

2.  Signing.  —  Since  the  statute  of  frauds,  29 
Car.  II.,  c.  3,  which  has  been  substantially 
enacted  in  all  of  the  United  States,  signing  is 
essential.  See  infra,  this  title,  Requisites  and 
Component  Parts  —  Execution  —  Signing-. 

3.  The  Evidence,  Not  the  Contract  Itself.  —  A 
deed  is  not  itself  strictly  the  contract;  but  is 
the  formal  evidence  of  it,  which  the  law  re- 
quires in  order  to  make  the  contract  binding. 
"  Everything  is  form  which  the  law  requires 
in  order  to  make  a  promise  binding,  over  and 
above  the  mere  expression  of  the  promisor's 
will."  Holmes's  Common  Law  273;  Hol- 
land's Jurisprudence  241. 

4.  Cannot  Be  Ambulatory.  —  A  deed  cannot  be 
ambulatory  in  character.  It  must  convey  a 
title  in  prasenti.  See  infra,  this  section.  Deeds 
and  Wills  Distin^^idshed. 

A  note  for  the  purchase-money  of  lands,  al- 
though recorded,  cannot  operate  as  an  act  of 
sale  or  as  a  transfer  of  title.  Morgan  v. 
Locke,  28  La.  Ann.  806. 

5.  Bouvier's  Law  Diet.:  Abbott's  Law  Diet.; 
2  Sharswood's  Black.  Com.  294;  Stetson  t>. 
Gulliver,  2  Cush.  (Mass.)  497. 

6.  The  Grantor's  Intention  Controls.  —  If  the 
grantor  intended  that  the  title  should  pass  eo 
instanti  upon  execution  to  the  grantee  it  is  a 
deed,  and  this  although  the  enjoyment  is  post- 
poned until  after  the  death  of  the  grantor.  If 
the  grantor  intended  that  the  title  should  not 
vest  until  after  his  death,  it  is  a  will,  for  a 
deed  cannot  be  ambulatory  in  character. 

Alabama.  —  Gregory  7j.  Walker,  38  Ala.  26; 
Brewton  v.  Watson,  67  Ala.  121;  Thompson  v. 
Johnson,  19  Ala.  59. 

Arkansas.  —  Kelly  v.  Dooling,  23  Ark.  582. 

Georgia.  —  Goff  7).  Davenport,  96  Ga.  423; 
Jackson  v.  Culpepper,  3  Ga.  569;  Kaufman  v. 
Ehriich,  94  Ga.  159;  Worley  v.  Daniel,  90  Ga. 
650;  Hester  v.  Young,  2  Ga.  31,  Wellborn  v. 
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Weaver,  17  Ga.  267,  63  Am.  Dec.  235;  Daniel 
V.  Veal,  32  Ga.  589. 

Indiana.  —  Gates  v.  Cates,  135  Ind.  272; 
Spencer  v.  Robbins,  106  Ind.  580;  Wilson  v. 
Carrico,  140  Ind.  533. 

Iowa.  —  Decker  v.  Decker,  93  Iowa  204. 

Kentucky.  —  Rawlings  v.  McRoberts,  95  Ky. 
346. 

Mississippi.  —  Exum  v.  Canty,  34  Miss.  533; 
Wall  V.  Wall,  30  Miss.  91,  64  Am.  Dec.  147. 

Pennsylvania.  —  Knowlson  v.  Fleming,  165 
Pa.  St.  10. 

South  Carolina,  —  Brown  v.  Moore,  26  S. 
Car.  160;  Williams  v.  Sullivan,  10  Rich.  Eq. 
(S.  Car.)  217. 

Texas. — Jenkins  'f.  Adcock,  5  Tex.  Civ. 
App.  466;  Faulk  V.  Faulk,  23  Tex.  653. 

Construing  Deed  and  Will  Together.  —  Al- 
though a  deed  and  a  will  may,  under  some 
circumstances,  be  construed  together  for  the 
purpose  of  ascertaining  intention,  the  sepa- 
rate instruments  do  not  thereby  lose  their  dis- 
tinctive character.  Copeland  v.  Summers,  138 
Ind.  2i().    See  also  the  title  Wills. 

Part  Deed  and  Part  Will. —  It  has  been  held 
that  an  instrument  may  operate  both  as  a 
deed  and  as  a  will  with  respect  to  different 
matters,  where  distinct  reference  is  thus 
intentionally  made  and  the  instrument  is 
capable  of  taking  effect  as  a  deed.  Kinnebrew 
7j.  Kinnebrew,  35  Ala.  628;  Kaufman  Ehr- 
iich, 94  Ga.  159,  Robinson  v.  Schly,  6  Ga.  515; 
Wren  v.  Coffey,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  142. 

7.  Extrinsic  Evidence  of  Intention.  —  Moody 
V.  McCown,  39  Ala.  586;  Atwood  v.  Cobb,  16 
Pick.  (Mass.)  227,  26  Am.  Dec.  657,  Galbraiih 
V.  Fenton,  3  S.  &  R.  (Pa.)  359;  Seitzingcr  v. 
Ridgway,  4  W.  &  S.  (Pa.)  472. 

8.  Surrounding  Circumstances.  —  In  Wilson  v. 
Carrico,  140  Ind.  533,  a  case  of  a  deed  contain- 
ing a  provision  that  it  should  not  take  effect 
until  after  the  grantor's  death,  evidence  that 
during  the  grantor's  life  the  grantee  conveyed 
subject  to  a  life  estate  in  his  grantor,  without 
objection  from  the  latter,  was  admitted  as 
evincing  an  intention  to  convey  in  pricsenti. 
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instrument  was  executed  is  evidence  of  his  intention  to  execute  a  deed.'  But 
.1  valuable  consideration  is  not  conclusive.  It  cannot  prevail  against  a  con- 
trary intention  wliich  is  evident.* 

A  Good  Consideration  merely  does  not,  however,  have  the  same  probative  force 
as  .1  \  ,ilual)K-  consideration,  but  rather  the  reverse.* 

Operative  Words  with  Warranty  have  been  held  to  preclude  the  idea  of  a  testa- 
mentaiA'  intention  .ilthous^h  a  life  interest  was  expressly  reserved  to  the 
grantor.' 

The  Reservation  of  a  Life  Interest  to  the  grantor  is  entirely  Consistent  with  the 
vesting  of  title  in  the  grantee  to  be  enjoyed  upon  the  death  of  the  grantor, 
and  hence  is  no  evidence  of  an  intention  that  the  instrument  shall  not  operate 
as  a  deed.'* 

Vesting  Postponed  Until  Grantor's  Death.  —  But  in  case  the  reservation  is  SO  expressed 
as  not  to  allow  the  title  to  vest  until  the  death  of  the  grantor,  the  instrument 
is  not  a  deed.* 

Delivery  of  an  instrument  capable  of  operating  as  a  deed  is  convincing  proof 
that  it  was  intended  to  operate  as  such.'  Delivery  cannot,  however,  make 
that  a  deed  which  was  intended  as  a  will,  or  which  must,  according  to  its 
terms,  operate,  if  at  all,  as  a  will.** 

Recording  is  evidence  of  delivery,  and  may  therefore  evidence  an  intention 
to  pass  a  present  title.®    And  an  instruction  by  the  grantor  upon  delivery,  not 


reserving  a  life  estate,  and  the  instrument  was 
held  a  deed.    See  the  title  Parol  Evidence. 

1.  Valuable  Consideration  Evidence  of  a  Deed.  — 
Thompson  v.  Johnson,  ig  Ala.  59;  Goff  v. 
Davenport,  96  Ga.  423;  Decker  v.  Decker,  93 
Iowa  204;  Exum  v.  Canty,  34  Miss.  533; 
Egerton  v.  Carr,  94  N.  Car.  648,  55  Am.  Rep. 
630. 

2.  Consideration  Not  Conclusive.  —  An  agree- 
ment executed  by  two  parties  that  one  should 
have  the  property  of  the  other  after  the  latter's 
death,  in  consideration  of  support  and  services 
during  life,  is  not  a  deed.  Brewton  v.  Wat- 
son, 67  Ala.  121. 

3.  Good  Consideration.  —  A  deed  to  one's 
children,  in  consideration  of  love  and  affec- 
tion, of  all  the  grantor's  estate  that  he  may 
"  die  possessed  of,"  passes  no  present  inter- 
est, and  is  therefore  no  deed.  Brewer  v.  Bax- 
ter, 41  Ga.  212. 

Postponing  Enjoyment  in  Deed.  ^ — But  where 
the  intention,  otherwise  shown,  is  to  convey 
by  deed  in  prasenti,  a  good  consideration  is 
sufficient  although  enjoyment  be  postponed 
until  the  death  of  the  grantor.  Gregory  z/. 
Walker,  38  Ala.  26;  Jackson  v.  Culpepper,  3 
Ga.  569;  Spencer  v.  Robbins,  106  Ind.  580; 
Knowlson  v.  Fleming,  165  Pa.  St.  10;  Williams 
V.  Sullivan,  10  Rich.  Eq.  (S.  Car.)  217;  Chris- 
man  V.  Wyatt,  7  Tex.  Civ.  App.  40.  See  also 
infra,  this  title,  The  Consideration. 

4.  Effect  of  Operative  Words.  —  Jackson  v.  Cul- 
pepper, 3  Ga.  569;  Worley  v.  Daniel,  90  Ga.  650; 
Wilson  V.  Carrico,  140  Ind.  533;  Williams  v. 
Sullivan,  10  Rich.  Eq.  (S.  Car.)  217;  Younge 
V.  Moore,  i  Strobh.  L.  (S.  Car.)  48. 

And  an  absence  of  operative  words  will 
have  a  contrary  effect.  Biewton  v.  Watson, 
67  .Ala.  121. 

5.  Reservation  of  Life  Interest  Consistent  with 
a  Present  Vesting  of  Title.  —  Gregory  v. 
Walker,  38  Ala.  26;  Galloway  v.  Devaney,  21 
Ark.  526;  Fish  v.  Sawyer,  11  Conn.  545;  Goff 
V.  Davenport,  g6  Ga.  423;  Worley  v.  Daniel, 
go  Ga.  650;  Gates  v.  Gates,  135  Ind.  272;  Wil- 
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son  V.  Carrico,  140  Ind.  533;  Rawlings  v.  Mc- 
Roberts,  95  Ky.  346;  Exum  v.  Canty,  34 
Miss.  533;  Knowlson  v.  Fleming,  165  Pa.  St. 
10;  Cains  v.  Jones,  5  Yerg.  (Tenn.)  24g.  Com' 
pare  Turner  v.  Scott,  51  Pa.  St.  126;  Carlton 
V.  Cameron,  54  Tex.  72,  38  Am.  Rep.  620. 

6.  Vesting  Postponed.  —  The  title  does  not 
vest  during  the  grantor's  life  if  the  property  is 
not  ascertainable  by  the  terms  of  the  deed 
until  the  grantor's  death.  Brewer  v.  Baxter, 
41  Ga.  212;  Kaufman  v.  Ehrlich,  94  Ga.  159. 
Compare  Goff  v.  Davenport,  g6  Ga.  423. 

In  Texas,  however,  an  estate  of  freehold  or 
inheritance  may  be  made  to  commence  in 
futuro  by  deed  of  conveyance  in  like  manner 
as  by  will,  under  Rev.  Stat.,  art.  556;  and  it 
is  therefore  held  that  a  deed  in  that  state  may 
have  an  ambulatory  character  (i.  e.,  the  vest- 
ing of  title  may  be  postponed  till  the  grant- 
or's death)  without  becoming  testamentary. 
Chrisman  v.  Wyatt,  7  Tex.  Civ.  App.  40. 

But  Even  in  Texas,  the  grant  of  a  designated 
homestead  by  an  instrument  in  forin  a  deed, 
provided  the  grantors  should  not  "  sell  or  dis- 
pose of  the  same  before  death,"  was  held  to 
be  testamentary  in  character.  Wren  v.  Coffey, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  142. 

7.  Delivery. — ^  Youngblood  v.  Youngblood, 
74  Ga.  614;  Spencer  v.  Robbins,  106  Ind.  580; 
Patterson  v.  Snell,  67  Me.  559;  Brown  -o. 
Moore,  26  S.  Car.  160. 

Intention  to  Deliver.  —  And  a  clear  inten- 
tion to  deliver,  although  not  formally  carried 
out,  is  evidence  to  the  same  effect.  Decker  v. 
Decker,  93  Iowa  204;  Diefendorf  7'.  Diefen- 
dorf,  (Supreme  Ct.)  29  N.  Y.  St.  Rep.  122,  S  N. 
Y.  Supp.  617. 

8.  Delivery  of  a  Will.  —  Brewton  v.  Watson, 
67  Ala.  121;  Wren  Coffey,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  142. 

9.  Recording.  —  Rawlings  v.  McRoberts,  95 
Ky.  346.  In  this  case  a  formal  deed  was  re- 
corded which  recited  that  its  purpose  was  to 
make  a  valid  distribution  of  the  grantor's 
estate,  but  not  to  take  effect  so  as  to  give 
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to  record  until  after  his  death,  will  not  make  the  deed  testamentary.* 

d.  Deeds  and  Executory  Agreements  Distinguished  —  (i)  Tlie 
Intention  Controls.  —  It  is  sometimes  doubtful  whether  an  instrument  should 
operate  as  a  deed,  effecting  a  present  transfer  of  title,  or  a  covenant  or  agree- 
ment to  convey  a  title  in  the  future.  And,  as  in  the  distinction  between  deeds 
and  wills,  the  intention  of  the  parties,  particularly  the  grantor,  must  always 
control.^ 

(2)  Effect  of  Operative  Words —  When  Inserted.  —  If  operative  words  are  used 
in  an  instrument  in  form  a  deed,  which  is  executed  and  delivered,  and  there  is 
nothing  on  the  face  of  the  instrument^  or  in  the  circumstances  attending  the 
transaction  ■*  to  show  a  contrary  intention,  it  can  be  nothing  else  than  a  deed 
of  conveyance.' 

When  Omitted.  —  In  case  operative  words  of  present  transfer  are  omitted,  the 


possession  till  the  death  of  the  grantor,  the 
grantees  at  that  time  to  divide  the  lands  as 
they  saw  fit  and  proper.  It  was  held  a  deed 
postponing  possession,  and  not  a  will,  as  con- 
tended, void  for  want  of  proper  testamentary 
form. 

To  the  same  effect  is  Wilson  v.  Carrico,  140 
Ind.  533,  where  the  deed  contained  a  provi- 
sion that  it  was  to  be  of  no  effect  until  after  the 
death  of  the  grantor. 

1.  Diefendorf  v.  Diefendorf,  (Supreme  Ct.) 
29  N.  Y.  St.  Rep.  122,  8  N.  Y.  Supp.  617. 

2.  Intention  Controls.  —  In  Williams  v.  Paine, 
i6q  U.  S.  76,  the  court,  by  Peckham,  J.,  said: 
"  We  agree  generally  that  although  there  are 
words  of  conveyance  in  firascnti  in  a  contract 
for  the  purchase  and  sale  of  lands,  still,  if 
from  the  whole  instrument  it  is  manifest  that 
further  conveyances  were  contemplated  by  the 
parties,  it  will  be  considered  an  agreement 
to  convey  and  not  a  conveyance.  The  whole 
question  is  one  of  intention  to  be  gathered 
from  the  instrument  itself."  tV//;?^' Jackson 
V.  Moncrief,  5  Wend.  (N.  Y.)  26;  Ogden  v. 
Brown,  33  Pa.  St.  247:  Phillips  v.  Swank,  120 
Pa.  St.  76,  6  .Am.  St.  Rep.  6<>i. 

Alternative  Intention  as  to  Bounty  Land.  —  An 
instrument  in  the  form  of  a  bond  was  given 
effect  as  a  deed  of  present  transfer,  it  appear- 
ing from  the  whole  instrument  that  the  parties 
intended  that  it  should  operate  as  a  deed  of 
bounty  land  if  the  law  would  permit,  and  if 
not,  as  an  executory  agreement.  Jackson  v. 
Blodget,  16  Johns.  (.V.  Y.)  172. 

Deed  and  Power  of  Attorney  distinguished  in 
a  doubtful  case  by  intention  as  expressed: 
Davirlson  t.  Senior,  3  Fcx.  Civ.  App.  547. 

3.  Operative  Words  Controlled  by  Other  Provi- 
sions —  Title  Subject  to  Payment  of  Purchase 
Jl&oney.  —  An  instruirient  containing  words  of 
transfer  in  the  present  tense,  executed  pur- 
suant to  a  contract  to  sell,  contained  also  a 
provision  that  the  legal  title  should  not  be  con- 
veyed until  the  balance  of  the  purchase  money 
was  fully  paid.  It  v/as  held  an  executory 
covenant  to  convey,  upon  which  the  cove- 
nantee must  sue  in  equity,  showing  perform- 
ance on  his  part,  in  order  to  acquire  title. 
Williams  v.  Bentley,  27  Pa.  St.  2()4.  To  the 
same  effect  see  Bell  v.  McDuffie,  71  Ga.  264; 
Jackson  v.  Nivcn,  10  Johns.  (N.  Y.)  335;  Ken- 
rick  V.  Smick,  7  W.  &  S.  (Pa.)  41;  Neave  v. 
Jenkins,  2  Yeatcs  (Pa.)  107;  Sherman  v.  Dill, 
4  Yeates  (Pa.)  295,  2  Am.  Dec.  408;  Stouffer 
a/.  Coleman,  i  Yeates  (Pa.)  3<j3. 
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Further  Conveyance  Contemplated.  —  An  in- 
strument containing  proper  words  of  purchase 
and  sale  was  held  a  mere  contract  to  convey, 
there  being  a  provision  from  which  it  was 
clear  that  a  further  conveyance  was  intended. 
Jackson  v.  Moncrief,  5  Wend.  (N.  Y.)  26; 
Stokely  v.  Trout,  3  Watts  (Pa.)  163. 

And  such  an  intention  was  held  to  be  shown 
where  the  instrument  was  informal,  called  an 
agreement,  expressed  to  be  in  consideration 
of  future  covenants,  having  no  present  con- 
sideration, containing  no  words  of  inherit- 
ance, and  not  being  formally  acknowledged. 
Stewart  v.  Lang,  37  Pa.  St.  201,  78  Am.  Dec.  414. 

Interest  to  Commence  In  Futuro.  —  An  in- 
strument containing  the  words  "  bargained 
and  sold,"  and  also  a  provision  that  the  inter- 
est should  commence  at  a  future  date,  was 
held  a  mere  memorandum  of  an  executory 
agreement.  Jackson  v.  Clark,  3  Johns.  (N'. 
Y.)  :124.  To  the  same  effect  see  Ives  Ives, 
13  Johns.  (N.  Y.)  235. 

A  Covenant  for  Further  Assurance,  in  an  in- 
strument of  doubtful  import,  has  been  held 
clearly  to  evidence  an  intention  that  it  should 
operate  only  as  an  agreement  for  a  cctnvey- 
ance,  and  that,  therefore,  words  of  limitation 
were  not  necessary.  Ogden  iv.  Brown,  33  Pa. 
St.  247.  See  also  Bortz  v.  Bortz,  48  Pa.  St. 
382;  Jackson  v.  Myers,  3  Johns.  (N.  Y.)  388,  3 
Am.  Dec.  504. 

Independent  Covenants  of  the  Grantee  which 
are  executory  are  not  alone  evidence  of  an  in- 
tention to  postpone  the  vesting  of  the  estate, 
or  that  a  regular  and  formal  deed  shall  operate 
as  an  executory  agreement.  Garver  v.  Mc- 
Nulty,  30  Pa.  St.  473. 

Consideration  to  Be  Paid  in  the  Future.  —  .\ 
provision  that  ihc  consideration  is  to  be  paid 
in  the  future  has  been  held  not  alone  sufficient 
to  render  a  formal  deed  of  conveyance  exicu- 
tory.     Bortz  v.  Bortz,  48  Pa.  St.  382. 

4.  Intention  to  Merge  in  Subsequent  Convey- 
ance.—  Where  the  construction  of  an  informal 
instrument  was  doubtful,  the  fact  that  a  sub- 
sequenl  conveyance  fjetween  the  same  parties 
clearly  showed  their  intention  that  the  first 
should  become  therein  merged  was  held  to 
evidence  an  intention  that  the  first  should 
operate  only  as  an  executory  agreement. 
Kenrick  v.  Smick,  7  VV.  &  S.  (Pa.)  41;  Schen- 
ley  V.  Pittsburg,  104  Pa.  St.  472. 

6.  Gray  Packer,  4  W.  &  S.  (Pa.)  17: 
Garver  v.  McNulty,  39  Pa.  St.  473;  Bortz  v. 
Bortz,  48  Pa.  St.  382. 
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instrument  cannot  take  effect  as  a  deed ;  *  and  if  other  words  are  used,  incon- 
sistent with  the  intention  to  effect  a  present  transfer,  it  will  be  construed 
accordingly."'* 

II.  Origin  and  History  —  1.  Fundamental  Conceptions.  —  The  idea  of  the 
alicnalion  of  ])roi)crty  is  inseparable  from  the  idea  of  a  property  right,  and 
the  power  to  alienate  is  therefore  an  incident  of  dominion.*  Hence  it  follows 
that  the  origin  of  deeds  of  conveyance  is  synchronous  with  the  recognition 
by  sovereignty  of  exclusive  individual  enjoyment  of  property.* 

2.  Development  of  Power  of  Alienation  —  a.  Generally.  —  The  earliest 
forms  of  conveyance  were  in  character  highly  ceremonial,  and  did  not  in  any 
proper  sense  presuppose  a  contract.-'*  The  most  ancient  form  known  to  legal 
history  is  the  mancipatio  of  the  Romans.**    This  was  a  solemn  ceremony  by 


1.  See  infra,  this  title,  Rcqnisitcs  and  Com- 
poitciit  Parts —  The  Writing — The  Granting 
Clause. 

An  Instrument  Should  Be  Given  Some  Effect,  if 

possible;  and  so  where  a  memorandum  was 
insufficient  to  operate  as  a  deed,  it  was  held 
efYective  as  an  executory  agreement.  Atwood 

Cobb,  i6  Pick.  (Mass.)  227,  26  Am.  Dec. 
657;  Rex  V.  Ridgwell,  6  B.  &  C.  665,  13  E.  C. 
L.  293,  9  D.  &  R.  678. 

So,  also,  where  words  of  limitation  were 
omitted,  and  the  instrument  was  capable  of 
being  construed  as  an  executory  agreement,  it 
was  construed  accordingly.  Defraunce  v. 
Brooks,  8  W.  &  S.  (Pa.)  67;  Ogden  v.  Brown, 
33  Pa.  St.  247;  Stewart  v.  Lang,  37  Pa.  St. 
201,  78  Am.  Dec.  414. 

2.  Construction  According  to  Terms  Used  — 
"Bound"  in  a  Certain  Portion.  —  A  sealed  in- 
strument executed  by  three  brothers,  appar- 
ently in  consideration  of  a  conveyance  by 
their  father  to  them  of  all  his  estates,  binding 
themselves  "  in  the  penal  sum  of  the  fourth 
part  of  all  the  real  estates  of  our  father"  to 
their  sister  or  her  issue,  was  held  no  deed  of 
conveyance,  nor  even  a  charge  upon  the  land. 
Galbraith  v.  Fenton,  3  S.  &  R.  (Pa.)  359. 

Beneficiary  "  Shall  Take  "  a  Designated  Tract. 
—  An  agreement  among  five  beneficiaries 
under  a  will,  that  one  who  was  dissatisfied  with 
the  provision  for  him  "  shall  take  "  a  certain 
designated  tract  in  lieu  of  his  interest  under 
the  will,  was  held  an  agreement  for  a  sale,  and 
not  a  deed  of  partition.  Moody  v.  McCown, 
39  Ala.  586. 

"Doth  Agree  to  Give"  to  the  covenantee  was 
held  clearly  executory,  and  therefore  not  sub- 
ject to  the  rule  requiring  an  express  limitation 
to  heirs  in  a  conveyance  of  a  fee-simple  estate. 
Defraunce  v.  Brooks,  8  W.  &  S.  (Pa.)  67.  See, 
to  similar  effect,  Shirley  v.  Shirley,  59  Pa.  St. 
273- 

An  Instrument  Specifying  Lands  "to  Be  Con- 
veyed" when  the  title  shall  be  arranged  and 
settled  according  to  an  agreement  made  with 
the  owner,  is  clearly  not  a  deed  of  conveyance. 
Seitzinger  v.  Ridgway,  4  W.  &  S.  (Pa.)  472. 
See  also  Brewton  v.  Watson,  67  Ala.  121. 

3.  Right  to  Alienate  Incidental  to  Property 
Right.  —  See  Austin's  Jurisprudence  387,  looi; 
4  Kent's  Com.  441. 

4.  Holland's  Jurisprudence  (5th  ed.)  70,  160; 
I  Austin's  Jurisprudence  298,  382  ct  scij. 

5.  Ancient  Conveyances.  —  "As  the  contracts 
and  conveyances  known  to  ancient  law  are 
contracts  and  conveyances  to  which  not  single 


94 


individuals  but  organized  companies  of  men 
are  parties,  they  are  in  the  highest  degree 
ceremonious;  they  require  a  variety  of  sym- 
bolical acts  and  words,  intended  to  impress  the 
business  on  the  memories  of  all  who  take  part 
in  it;  and  they  demand  the  presence  of  an  in- 
ordinate number  of  witnesses.  From  these 
peculiarities,  and  others  allied  to  them,  springs 
the  universally  unmalleable  character  of  the 
ancient  forms  of  property.  Sometimes  the 
patrimony  of  the  family  is  absolutely  inalien- 
able, as  was  the  case  with  the  Sclavonians; 
and  still  oftener,  though  alienations  may  not 
be  entirely  illegitimate,  they  are  virtually  im- 
practicable, as  among  most  of  the  Germanic 
tribes,  from  the  necessity  of  having  a  large 
number  of  persons  to  the  transfer.  'Where 
these  impediments  do  not  exist,  or  can  be  sur- 
mounted, the  act  of  conveyance  is  generally 
burdened  with  a  perfect  load  of  ceremony,  in 
which  not  one  iota  can  be  safely  neglected. 
Ancient  law  uniformly  refuses  to  dispense  with 
a  single  gesture,  however  grotesque;  with  a 
single  syllable,  however  its  meaning  may  have 
been  forgotten;  with  a  single  witness,  how- 
ever superfluous  may  be  his  testimony.  The 
entire  solemnities  must  be  scrupulously  com- 
pleted by  persons  legally  entitled  to  take  part 
in  it,  or  else  the  conveyance  is  null,  and  the 
seller  is  re-established  in  the  rights  of  which 
he  had  vainly  attempted  to  divest  himself. 
These  various  obstacles  to  the  free  circulation 
of  the  objects  of  use  and  enjoyment  begin,  of 
course,  to  make  themselves  felt  as  soon  as  so- 
ciety has  acquired  even  a  slight  degree  of 
activity,  and  the  expedients  by  which  advanc- 
ing communities  endeavor  to  overcome  them 
form  the  staple  of  the  history  of  property." 
Maine's  Ancient  Law  (3d  Am.  ed.)  263.  See 
also  Maine's  Village  Communities  188. 

6.  The  Roman  Mancipatio  required  the  pres- 
ence of  the  buyer  and  seller  and  not  less  than 
five  witnesses,  Roman  citizens  of  full  age,  and 
a  sixth,  called  the  lihripcns,  who  held  a  pair 
of  scales  to  weigh  the  purchase  money.  Cer- 
tain formal  gestures  and  sentences  were  then 
made  and  pronounced  by  each  party,  and  the 
money  having  been  weighed  and  paid  over, 
and  the  article  delivered,  the  transfer  was 
complete;  not  otherwise.  Later,  when  obli- 
gations were  recognized,  the  money  might  be 
paid  at  a  subsequent  time,  in  which  case  the 
buyer  merely  struck  the  scales  with  a  piece  of 
copper,  as  symbolical  of  payment.  Maine's 
Ancient  Law  (3d  Am.  ed.)  198;  Hadley's 
Roman  Law  86. 
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means  of  which  a  conveyance  was  effected,  and  in  its  origin  concerned  only 
movables,  as  such  only  were  capable  of  manual  delivery,^  and  as  individual 
proprietary  rights  in  lands  were  not  at  that  time  recognized." 

In  Saxon  England.  —  It  is  stated  categorically  by  the  older  legal  writers  that, 
immediately  prior  to  the  Norman  Conquest,  an  unlimited  power  of  alienation 
existed  in  England  among  the  Saxons.^  But  modern  juridical  investigation 
has  proved  that  this  statement  is  true  only  with  important  qualifications.'* 

b.  Under  the  Feudal  System  in  England  —  Lands  Absolutely  inalienable. 
—  After  the  Conquest  the  establishment  of  the  feudal  system  in  England 
made  lands  strictly  inalienable  during  the  reign  of  William  the  Conqueror 
and  his  sons." 

The  First  Liberty  of  Alienation  occurred  when  tenants  were  permitted  to  convey 
their  fiefs  or  feuds  by  feoffment  ®  with  the  consent  of  the  lord,  who  imposed 


1.  Maine's  Ancient  Law  (3d  Am.  ed.)  47; 
Revue  des  Deux  Mondes,  c.  521;  4  Kent's 
Com.  441,  note. 

Later,  when  proprietary  rights  in  lands  be- 
came recognized,  the  same  ceremony  was  used 
for  transferring  them.  It  then  related  to  con- 
veyances of  what  were  called  res  mancipi 
(things  subject  to  mancipatio),  lands,  build- 
ings, slaves,  horses,  cattle,  etc.  Hadley's 
Introd.  to  Roman  Law  86. 

2.  Property  in  Lands  seems  to  have  been 
anciently  held  in  common  by  groups  of  patri- 
archal families  constituting  village  communi- 
ties; and  the  rights  of  a  member  in  the  whole 
could  not  be  conveyed  except  by  consent  of 
the  community,  and  only  then  by  giving  up 
his  right  of  membership  also  to  the  buyer. 
I  Elphinstone's  History  of  India  126;  Maine's 
Ancient  Law  (3d  Am.  ed.)  252,  255;  Maine's 
Village  Communities  17,  113  et  seq. 

The  purchase  of  the  cave  of  Machpelah  by 
Abraham  from  Ephron  has  been  cited  as  the 
earliest  record  account  of  the  purchase  of 
land.  Genesis,  c.  23;  Co.  Litt.  9a/  4  Kent's 
Com.  441,  note;  Harrington  on  Statutes  (4th 
ed.)  175;  I  Devlin  on  Deeds,  §  2,  note.  But  it 
is  extremely  doubtful  if  this  transaction 
effected  the  transfer  of  any  proprietary  right 
in  a  legal  sense. 

3.  Among  the  Saxons.  —  Wright's  Law  of 
Tenures  154;  4  Cruise's  Dig.,  tit.  32,  c.  I,  §  I, 
p.  6;  2  Black.  Com.  90. 

4.  Saxon  Land  Tenures.  —  Lands  in  the  time 
of  the  Saxons  were  divided  into  "  bocland  " 
and  "  folcland."  2  Black.  Com.  90;  4  Kent's 
Com.  442,  note. 

"  Bocland  "  is  said  to  have  been  allodial, 
and  capable  of  transfer  by  gift,  sale,  or  will; 
and  "  folcland  "  was  considered  as  fiscal  do- 
main, subject  to  future  appropriation. 
1  Spence  Equitable  Jurisdiction  20. 

And  quite  the  contrary  is  asserted  by  an- 
other writer.  Spelman's  Glossary,  titles  Boc- 
land and  Folcland. 

According  to  Kent,  the  distinction  was  in 
the  mode  of  conveyance;  "  boc  "  or  "  book- 
land  "  such  as  was  conveyed  by  charter  or 
deed;  and  "  folcland  "  such  as  was  held  and 
conveyed  without  a  writing.  4  Kent's  Com. 441. 

And  Blacksione  says  that  "  bookland  " 
differed  nothing  from  the  free  socage  lands; 
and  that  "  folkland  "  was,  "  indeed,  land  held 
in  villenage."    2  Black.  Com.  90. 

Various  provisions  are  found  in  the  laws  of 
the  Saxon  kings.    Anglo-Saxon  Laws:  Alfred, 
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vol.  I,  p.  89;  Edward,  vol.  r,  pp.  161,  183; 
Edgar,  vol.  7,  p.  263;  Ethelred,  vol.  7,  p.  2S3; 
Canute,  vol.  i,  6,  383.  From  them  a  learned 
writer  has  deduced  the  following:  (i)  "  That 
the  '  bocland  '  was  inheritable  and  disposable, 
though  it  might,  by  special  condition  in  the 
donation,  be  entailed  or  limited  to  the  family 
of  the  donor;  (2)  that  as  to  'bocland,'  it  could 
become  forfeited  to  the  king  by  the  crime  of 
the  owner,  whereas  this  was  not  so  as  to  '  folc- 
land;' (3)  that  claims  as  to'  folcland'  were 
determinable  by  the  sheriff  in  the  county 
court,  whereas  it  should  seem  that  claims  of 
'  bocland  '  were  determinable  in  the  king's 
court."  Finlason's  note  to  Reeves's  Hist,  of 
Eng.  Law,  vol.  i,  p.  10,  citing  also  Anglo- 
Saxon  Diet.,  App.  2;  Allen's  Royal  Preroga- 
tive, 143;  Laws  of  Ine,  §  42. 

The  Anglo-Saxon  Deeds  were  denominated 
"  gewrite  "  (writings);  and  the  particular  deed 
in  use  to  convey  an  estate  was  called  "  land- 
boc,"  "  libellus  de  terra  (donation  of  '  boc- 
land ')."  Maddox  Form.  Angl.  283;  4Cruise's 
Dig.,  tit.  32,  c.  I,  §  20. 

"  The  Saxons,  in  their  deeds,  observed  no 
set  form,  but  used  honest  and  perspicuous 
words  to  express  the  thing  intended,  with  all 
brevity,  yet  not  wanting  the  essential  parts  of 
a  deed,  as  the  names  of  the  donor  and  donee, 
the  consideration,  the  certainty  of  the  thing 
given,  the  limitation  of  the  estate,  the  reserva- 
tion, and  the  names  of  witnesses."  Spell- 
man's  Works  (Gibson)  234. 

The  Anglo-Saxon  Seal,  or  what  was  in  some 
respects  similar  to  a  seal,  was  a  cross,  which 
it  was  the  practice  to  affix  to  deeds.  Seals  of 
wax  were  introduced  by  the  Normans,  and 
gradually  superseded  the  cross.  Wilkins 
Leges  Anglo-Sax.  Eccl.  et  Civ.  2S9:  i  Reeves's 
Hist.  Eng.  Law  (Finlason's  ed.)  140;  Maddox 
Form.  .Angl.  26. 

5.  Feudal  System.  —  The  crown  was  depend- 
ent upon  its  vassals  or  lords,  among  whom  the 
lands  of  the  realm  were  divided,  to  be  holden 
on  condition  of  personal  military  services. 
The  crown  would  have  been  left  without  mili- 
tary support,  according  to  feudal  ideas,  if 
lands  were  allowed  to  be  transferred  to  an 
enemy,  or  to  one  not  qualified  to  perform  the 
military  services.  Wright's  Law  of  Tenures 
154;  4  Cruise's  Dig.,  c.  i.  55  2;  Selden's  Diss, 
ad  Flet.,  c.  2,  §  i;  4  Kent's  Com.  442;  2 
Black.  Com.  287. 

6.  Sec  infra,  this  title.  Common-law  Forms  of 
Conveyance  —  Fcpffmcnt. 
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a  fine  as  a  condition  of  consent.  But  prior  to  Henry  I.,  conveyances  could 
not  he  made  of  any  lands  without  also  obtaining  the  consent  of  the  feoffor's 
<i\\  n  hrir  presumptive.* 

Lauds  Which  Had  Been  Purchased  were,  by  a  law  of  Henry  I.,  made  alienable, 
while  those  wliicii  liad  been  transmitted  by  descent  remained  as  before  inalien- 
able, until  llie  time  of  Henry  H.'-* 

All  Lands  Alienable  in  Part.  —  Conveyance  of  the  whole  of  one's  property  was 
not  allowed  even  when  purchased,  unless  it  was  taken  to  him  and  his  assigns 
b)-  name.  But  he  could  convey  one-fourth  without  the  heir's  consent,  and, 
in  the  time  of  Henry  H.,  even  of  those  lands  acquired  by  descent.* 

Subinfeudation  was  the  creation,  by  a  lord  who  held  of  the  king,  of  subordi- 
nate tends  to  be  holden  of  him,  and  by  the  feoffee  in  turn  of  lesser  estates  to 
other  subvassals,  and  so  downward  ad  iiifiniiidn.  And  this  practice  seerns  to 
liax  e  been  unrestricted  from  the  Conquest  to  the  time  of  Henry  HI.* 

Magna  Charta.  —  The  method  of  alienation  by  subinfeudation  having  tended 
to  render  uncertain  and  inefficient  the  military  services  upon  which  condition 
all  lands  were  held,  it  was  provided  in  Magna  Charta  that  subinfeudation 
should  not  be  permitted  unless  sufficient  land  remained  to  answer  the  services 
due  to  the  superior  lord.'"* 

Statute  De  Bonis.  —  To  impose  further  restraints  upon  alienation,  conditional 
fees  were  introduced  in  grants  by  individuals;  **  but  the  courts,  influenced  by 
public  opinion,  being  disposed  to  discharge  by  construction  the  condition  thus 
limiting  the  power  of  alienation,'  the  statute  de  donis  conditionalibiis  was 
enacted,  which  changed  conditional  fees  into  estates  tail,  cutting  off  the  right 
of  alienation  and  creating  a  perpetuity.** 

Common  Recoveries  were  then  resorted  to,  wherein,  by  means  of  a  fiction,  the 
policy  of  the  statute  was  defeated,  and  entailments  successfully  eluded,®  and 
by  means  of  fines  and  recoveries  estates  tail  were  readily  convertible  into 
estates  in  fee  simple.*" 

Statute  of  Quia  Emptores. —  By  the  statute  of  quia  emptores  terraruni,  subinfeu- 
dations were  abolished,  and  instead  the  much  greater  liberty  was  allowed  to 
the  subvassal  of  selling  all  or  any  part,  without  consent,  to  be  held  of  the  chief 
lord  of  the  fee  instead  of  himself  as  before.** 


1.  Glanville,  lib.  7,  c.  I;  Maddox  Form. 
Angl.  316;  Wright's  Law  of  Tenures  167;  4 
Cruise's  Dig.,  tit.  32,  c.  i,  §  4;  Co.  Litt.  94. 

2.  Laws  Henry  L,  c.  70;  Lombard's  Arch. 
203;  4  Kent's  Com.  444. 

3.  Mirror,  p.  11;  Glanville,  lib.  7,  c.  i;  2 
Black.  Com.  2S8. 

4.  See  citations  in  the  following  note. 

5.  Magna  Charta.  —  g  Henry  IIL,  c.  32;  Co. 
Litt.  43(7,  65(7;  Dalrymple  on  Feuds  95; 
Wright's  Law  of  Tenures  155;  Mirror,  c.  5, 
§  2;  F'leta,  1.  3,  c.  3;  Bracton,  1.  2,  c.  5. 

Subinfeudation. —  It  should  be  noted  that  sub- 
infeudation was,  in  theory,  in  entire  accord 
with  the  principles  of  feudal  tenure,  inasmuch 
as  this  was  not  a  substitution  of  a  new  feuda- 
tory to  hold  in  place  of  the  old  one,  the  feoffor 
continuing  liable  to  the  chief  lord,  and  he  to 
the  king,  for  all  the  feudal  obligations.  But 
in  practice  nearly  all  the  feudal  profits  fell,  by 
this  method,  into  the  hands  of  the  mesne  or 
middle  lords,  who  were  not  always  disposed  or 
able  to  perform  the  military  services  required 
of  them.  4  Cruise's  Dig.,  tit.  32,  c.  i,  9;  2 
Black.  Com.  289;  4  Kent's  Com.  443;  i  Wash- 
burn on  Real  Prop.  (4th  ed.)  433  et  seq. 

6.  Conditional  Fees  were  fees  limited  to  the 
heirs  of  the  feoffee's  body  or  to  the  heirs  male 
of  his  body.    Fleta,  1.  3,  c.  9:  Bracton,  1.  2,  5; 


Britton,  c.  24,  36;  Glanville,  tit.  13.  c.  2;  2 
Black.  Com.  no;  4  Kent's  Com.  11,  444.  See 
also  the  title  Conditional  Fee,  vol.  6,  p. 
435- 

7.  The  judges  determined  that  these  estates 
were  granted  to  a  man  and  the  heirs  of  his 
body  on  condition  that  he  had  such  heirs; 
therefore,  as  soon  as  the  donee  of  an  estate  of 
this  kind  had  issue  born,  his  estate  became 
absolute  by  the  performance  of  the  condition. 
2  Black.  Com.  no;  i  Cruise's  Dig.,  c.  i,  g  5; 
Co.  Litt.  i9(7,.-  Will  ion  v.  Berkley,  Plowd.  241. 

8.  Statute  be  Donis.  —  West.  2,  13  Edw.  L, 
c.  i;  Co.  Litt.  18/';  Nevil's  Case,  7  Coke  33<2,- 
Taylor  v.  Horde,  i  Burr.  115. 

9.  Common  Recoveries.  —  Pigott  on  Common 
Recoveries  7;  Co.  Litt.  19;^/  Taltarum's  Case, 
12  Edw.  IV.  19;  Taylor  v.  Horde,  r  Burr. 
115;  Lincoln  College  Case,  3  Coke  59;  Mild- 
may's  Case,  6  Coke  40;  Jenning's  Case,  10 
Coke  44;  Portington  s  Case,  10  Coke  35/;/ 
Martin  v.  Strachan,  5  T.  R.  107,  note,  Willes 
444- 

10.  Fines  and  Recoveries.  —  5  Cruise's  Dig., 
tit.  36,  c.  7,  §  32;  Cholmley's  Case,  2  Coke  52; 
Hudson  V.  Benson,  2  Lev.  28.  See  further  the 
titles  Estates;  Real  Property. 

11.  Quia  Emptores. —  t8  Edw.  I.;  Co.  Litt. 
43/'/  Wright's  Law  of  Tenures  161. 
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Fines  for  Alienation.  —  Neither  by  Magna  Charta  nor  by  the  statute  of  quia 
etnptores  could  an  immediate  tenant  of  the  king  i?i  capite  alienate  his  lands, 
and  an  attempt  so  to  do  was  cause  of  forfeiture  until  the  statute  de prerogativa 
regis,  when  alienations  might  be  made  with  the  king's  license.*  And  by  a  stat- 
ute of  Edward  III.  it  was  declared  that  alienation  without  license  was  not  a 
cause  of  forfeiture,  but  that  a  reasonable  fine  should  be  paid  to  the  king 
in  chancery.* 

Feudal  Tenures  Abolished.  —  The  statutes  merchant  and  staple  rendered  lands 
answerable  by  attachment  for  debt ;  ^  and  in  the  time  of  Charles  II.  the  com- 
plete abolition  of  military  tenures  was  finally  accomplished,  thereby  making 
all  freehold  estates  freely  alienable  without  fine  or  license.'* 

III.  Various  Species  of  Deeds  Classified  and  Defined  —  1.  Deeds  of  Inden- 
ture and  Deeds  Poll — -indenture.  —  Deeds  of  conveyance  are  divided  according 
to  form  into  deeds  of  indenture  and  deeds  poll.  Originally,  indentures,  in 
their  mode  of  execution,  were  extremely  fanciful.*  But  later,  when  the 
original  form  became  obsolete,  the  appellation  was  used,  and  is  now  used,  to 
denote  the  fact  that  a  deed  has  been  executed  by  both  parties,  grantor  and 
grantee.® 

Deeds  Poll.  —  A  deed  poll  was  originally  so  called  because  it  was  not 
indented,  but  "  polled,"  or  cut  even.'  Its  principal  characteristic,  however, 
was  that  it  was  executed  by  only  one  party,  the  grantor,  without  a  counter- 
part,** and  this  fact  is  now  the  only  distinguishing  feature;*  lands  may  be  as 
effectually  conveyed  by  a  deed  poll  as  by  an  indenture.*" 


1.  De  Prerogativa  Regis. —  17  Edvv.  II.,  c.  6; 
Wright's  Law  of  Tenures  162,  165;  Willion  v. 
Berkley,  Plowd.  241. 

2.  A  license  was  obtainable  for  the  third 
part  of  the  annual  value  of  the  land,  and  a 
reasonable  fine  in  case  of  an  alienation  with- 
out license  was  resolved  to  be  one  year's  value. 
Wright's  Law  of  Tenures  166;  4  Cruise's  Dig., 
tit.  32,  c.  I  §  16. 

3.  Statutes  Merchant  and  Staple. —  13  Edw. 
1.,  Stat.  3,  c.  i;  27  Edvv.  111.,  c.  9;  Cruise's 
Dig.,  tit.  14,  S  7.  lo- 

4.  12  Charles  II.,  c,  24. 

6.  The  Original  Method  of  Indenting.  —  "  If  a 

writing  consisted  of  two  parts,  the  whole  tenor 
of  it  was  written  twice  upon  the  same  piece  of 
parchment,  and  between  the  contents  of  each 
part  the  word  chiro^raphum  was  written  in 
capital  letters,  and  afterwards  was  cut  through 
in  the  midst  of  those  letters;  so  that  when  the 
two  parts  were  separated,  one  would  exhibit 
one  half  of  the  capital  letters,  and  one  the 
other;  and  when  joined,  the  word  would  ap- 
pear entire.  Such  a  charter  was  called  chiro- 
graphum.  About  the  reigns  of  Richard  and 
John,  another  fashion  of  cutting  the  word 
chirographtim  came  into  use;  it  was  then 
sometimes  done  indent-wise,  with  an  acute  or 
sharp  incision,  instar  dentiuni  (resembling  the 
teeth  of  a  saw),  and  from  thence  such  deeds 
were  called  indcnlurit."  i  Reeves's  History 
Eng.  Law  (Finlason's  ed.)  141,  (itiiii;  Maddox 
Form.  Diss.  14,  28,  29.  And  the  ancient  prac- 
tice was  to  deliver  as  many  copies  of  the  in- 
strument as  ihere  were  parties,  in  which  case 
«ach  copy  was  indented  or  notched.  3  Wash- 
burn on  Real  Prop.  587  et  seq.  Sec  also  2 
Black.  Com.  295;  Co.  Lilt.  229^,  Butler's  note, 
140;  4  Cruise's  Dig.,  tit.  32,  c.  i,  §  24;  Dyer 
V.  Sanford,  9  Met.  (Mass.)  395,  43  Am.  Dec. 
399;  Dudley  v.  Sumner,  5  Mass.  430. 

In  Lord  Coke's  time  this  indcntiii^j  was  an 
9  C.  of  L. — 7 


97 


essential  to  validity,  and  no  words  of  inden- 
ture were  allowed  to  supply  its  place.  Stiles's 
Case,  5  Coke  20/'. 

Original  and  Counterparts.  —  Formerly  each 
party  signed  only  one  copy.  Then,  that  which 
the  grantor  signed  was  called  the  "  original." 
and  all  others  "  counterparts."  Later,  all 
parties  executed  every  part,  when  this  desig- 
nation became  of  no  consequence.  2  Black. 
Com.  296;  Eyton  v.  Eylon,  Ch.  Free.  116; 
Finch's  Law  109. 

6.  Modern  Indentures.  —  2  Black.  Com.  296; 
Hallett  V.  Collins,  10  How.  (U.  S.)  174. 

An  indenture  may  be  written  in  either  the 
first  or  the  third  person.    Co.  Litt.  229/^. 

Where  a  statute  required  indentures  for 
conveyances  of  lands,  it  was  held  that  a  deed 
beginning  "  This  indenture  "  was  an  inden- 
ture for  all  legal  purposes.  Currie  v.  Donald, 
2  Wash.  (Va.)  58. 

7.  Deeds  Poll.  —  Mirror,  c.  2,  §  27;  Co.  Litt. 
229<i/  Giles  V.  Pratt,  i  Hill  L.  (S.  Car.)  239,  26 
Am.  Dec.  170. 

8.  2  Black.  Com.  29C;  4  Cruise's  Dig.,  tit. 
32,  c.  I,  Si  23. 

Deeds  poll  are  usually  written  in  the  first 
person,  but  this  is  not  necessary.  Hallett  -■. 
Collins,  10  How.  (U.  S.)  174;  Hipp  v.  Huchett. 
4  Tex.  20. 

9.  Modern  Deeds  Poll.  —  Sec  citations  in  the 
note  following. 

Construction  of  Deeds  Poll. —  In  case  of  real 
doubt  as  to  the  meaning  of  a  deed  poll,  that 
construction  which  is  more  favorable  to  the 
grantee  should  be  preferred.  Palmer  v. 
Evangelical  Baptist  Benev..  etc.,  Soc,  i66 
Mass.  143. 

10.  Deeds  Poll  Effective  to  Convey  Lands. — Dyer 
V.  Sanford,  9  Met.  (Mass.)  395,  43  Am.  Dec. 
399;  Giles  V.  Pratt,  i  Hill  L.  (S.  Car.)  239,  26 
Am.  Dec.  170;  Trinity  County  Lumber  Co.  v. 
Pinckard,  4  Tex.  Civ,  App.  683. 
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2.  Common-law  Forms  of  Conveyance.  —  The  forms  of  conveyances  at  com- 
mon law  have  been  divided,  with  reference  to  whether  a  deed  creates  an  estate 
or  affects  one  ah'eady  created,  into  two  classes  —  original  or  primary,  and 
derivative  or  secondary.* 

a.  Okicinal  Deeds.  — Original  common-law  deeds  were  such  as  created 
estates,  or  by  means  of  which  estates  were  originally  acquired  by  act  of  the 
jiarties.*  Original  deeds  comprise  feoffment,  gift,  grant,  lease,  exchange, 
and  partition.*"* 

(i)  Feoffment  —  (a)  Definition.  —  Feoffment  is  the  oldest  form  of  common- 
l.iw  conveyance.  Originally  it  was  the  giving  or  creating  of  a  fief  or  feud,* 
and  was  therefore  termed  donatio  feiidi.^  Later,  when  lands  became 
alienable,  it  was  still  used,  when,  instead  of  giving  a  fief  or  feud,  a  freehold 
estate  of  inheritance  was  conveyed.® 

(b)  Livery  of  Seizin.  —  Livery  of  seizin  was  an  essential  requisite  of  a  feoff- 
ment. It  consisted  of  such  a  delivery  of  the  possession  in  the  presence  of 
witnesses  as  the  law  recognized  as  sufficient  to  create  an  estate  in  the  feoffee.'' 

Livery  in  Fact  was  a  delivery  to  the  feoffee,  on  the  land,  of  a  turf  or  twig  of 
the  land,  or  the  key  or  ring  of  the  door,  as  symbolical  of  the  whole.* 

Livery  in  Law  was  pronouncing,  in  the  vicinity  of  the  land,  sufficient  words 
of  delivery,  and  was  effectual  only  when  the  feoffee  entered  into  actual 
possession.* 

Consideration.  —  No  consideration  was  ever  necessary  to  a  conveyance  made 
by  livery  of  seizin.*'* 

(c)  The  Charta  Feoffamenti.  —  The  charta  feoffamenti  was  a  deed  or  charter 
which  evidenced  the  livery  of  seizin  and  the  terms  of  the  contract  between 


A  deed,  in  form  an  indenture,  will  operate 
as  a  deed  poll  to  pass  the  property  described 
although  executed  by  tfie  grantor  only. 
Esson  V.  Tarbell,  q  Cush.  (Mass.)  407. 

1.  2  Black.  Com.  309. 

2.  4  Cruise's  Dig.,  tit.  32,  c.  4,  §  2. 

3.  2  Black.  Com.  310. 

4.  Feoffment.  —  Wright's  Law  of  Tenures  21 ; 

2  Black.  Com.  310. 

5.  Co.  Litt.  ga. 

6.  Wilkins's  Leg.  Ang.  Sax.  289;  4  Kent's 
Com.  480. 

7.  Livery  of  Seizin  was  exactly  similar  to  the 
investiture  of  the  feudal  laws.  4  Cruise's 
Dig.,  tit.  32,  c.  4,  §  8;  Sharington  v.  Strotton, 
Plowd.  302;  Periman's  Case,  5  Coke  84^.  See 
Bettisworth's  Case,  2  Coke  31/'/  Taylor  v. 
Horde,  i  Burr.  60;  Jerritt  v.  Weare,  3  Price 
575;  Blunden  v.  Baugh,  Cro.  Car.  302;  Good- 
right  z/.  Forester,  i  Taunt.  578;  Doe  v.  Lvnes, 

3  'B.  &  C.  388,  ID  E.  C.  L.  125;  Slater  v.  Raw- 
son,  6  Met.  (Mass.)  439. 

Livery  of  Seizin  May  Be  Presumed  from  long 
possession  accompanying  and  following  the 
feoffment.  Nolan  v.  Fox,  15  U.  C.  C.  P. 
565. 

Freehold  to  Begin  in  Future  —  Livery  after 
Date  Limited. —  Where  the  instrument  under 
which  title  is  claimed  purports  to  convey  a 
freehold  beginning;';/  fzituro,  and  would  there- 
fore be  void  at  common  law  if  it  were  exe- 
cuted on  the  day  it  bears  date,  and  if  livery  of 
seizin  were  given  on  that  day,  it  will  yet  be 
effective  if  not  executed  until  after  the  day  it 
is  to  begin  to  operate,  or  if  livery  is  not 
given  until  after  that  date.  Nolan  v.  Fox,  15 
U.  C.  C.  P.  565,  citing  Sheppard's  Touchstone 
219,  251. 

8.  Livery  in  Fact  may  be  by  a  symbolical  de- 


livery or  by  word  of  delivery,  according  to  the 
deed,  if  there  be  a  deed,  without  the  cere- 
mony. 2  Roll.  Abr.  7;  Co.  Litt.  48(7/  4 
Cruise's  Dig.,  tit.  32,  c.  4,  §  10;  Thorough- 
good's  Case,  9  Coke  I'ibb;  Sharpe's  Case,  6 
Coke  26;  Vaughan  v.  Holdes,  Cro.  Jac,  80. 

9.  Livery  in  Law.  —  Co.  Litt.  48*/  Bract.,  1. 
2,  c.  18;  Parsons  v.  Perns,  i  Mod.  91. 

10.  No  Consideration  Necessary  to  a  Feoffinent. — 
It  has  therefore  been  held  that  a  deed  which 
cannot  operate  as  a  bargain  and  sale  by  reason 
of  a  want  of  a  valuable  consideration,  nor  as  a 
covenant  to  stand  seized  for  want  of  a  good 
consideration,  may  operate  as  a  feoffment, 
livery  of  seizin  having  been  sufficiently  made, 
or  circumstances  existing  from  which  livery 
can  be  presumed.  Fetrow  v.  Merriwether,  53 
111.  275;  Cheney  v.  Watkins,  i  Har.  &  J. 
(Md.)  527,  2  Am.  Dec.  530;  Mason  v.  Small- 
wood,  4  Har.  &  M.  (Md.)  4S4;  Carr  v  Richard- 
son, 157  Mass.  576;  Perry  v.  Price,  i  Mo.  553; 
Poe  V.  Domec,  48  Mo.  441;  Eckman  v.  Eck- 
man,  68  Pa.  St.  460;  Caldwell  v.  Fulton,  31 
Pa.  St.  475,  72  Am.  Dec.  760;  Springs  v. 
Hanks,  5  Ired.  L.  (27  N.  Car.)  30;  Jackson  v. 
Dillon,  2  Overt.  (Tenn.)  261.  See  also  the  title 
Consideration,  vol.  6,  p.  683. 

In  Maine  and  Massachnsetts  it  has  been  held, 
under  the  statutes  in  those  states,  that  a  deed 
may  have  the  effect  of  a  feoffment  without 
livery  of  seizin.  Emery  v.  Chase,  5  Me.  232; 
Green  v.  Thomas,  11  Me.  321;  Marshall  v. 
Fisk,  6  Mass.  24,  4  Am.  Dec.  -,(3. 

If  a  consideration  was  implied  in  the  case 
of  a  feoffment  with  livery  of  seizin  it  was  the 
feudal  duty  or  service  resulting  to  the  imme- 
diate grantor.  Green  v.  Thomas,  11  Me.  321; 
Jackson  v.  Alexander,  3  Johns.  (N.  Y.)  484,  3 
Am.  Dec.  517.  • 
Volume  IX. 


Various  Species  of  Deeds 


DEEDS. 


Classified  and  Defined. 


the  parties.*  It  was  not  essential  to  the  conveyance,  but  was  generally  used 
in  order  to  preserve  exact  evidence  of  the  transaction.* 

(d)  Feoffments  Obsolete.  —  In  England  feoffments  have  long  been  superseded 
by  the  more  convenient  form  of  "  bargain  and  sale,"  ^  and  in  the  United  States 
they  have  been  abrogated  by  statute  or  usage,  or  the  cumbersome  ceremony  of 
livery  of  seizin  has  been  very  generally  dispensed  with."* 

(2)  Gift. —  A  gift,  in  the  sense  of  a  common-law  conveyance,  was  the  crea- 
tion by  a  donor  of  an  estate  in  fee  tail  in  a  donee,  and  it  differs  from  a  feoff, 
ment  only  in  the  nature  of  the  estate  created.* 

(3)  Grant. —  A  grant,  at  common  law,  was  the  regular  method  of  passing 
the  title  to  incorporeal  hereditaments,  and  all  things  other  than  personalty 
which  are  not  susceptible  of  livery  of  seizin.* 

(4)  Lease.  —  As  a  common-law  conveyance,  a  lease  created  an  estate  in 
corporeal  hereditaments  less  than  a  fee.  If  the  estate  thus  created  was  for 
life,  it  was  a  freehold,  and  livery  of  seizin  was  therefore  necessary ;  otherwise 
not.' 

(5)  Exchange. —  An  exchange,  in  the  ancient  common  law,  was  a  mutual 
conveyance  of  equal  interests  in  real  property,  whether  corporeal  or  incorpo- 
real, the  one  in  consideration  of  the  other.*  Exchanges  of  personal  property 
are  treated  under  another  title.®  The  term  is  also  used  in  various  other 
connections.** 


1.  I  Reeves's  Hist.  Eng.  Law  (Finlason's 
ed.)  142;  Co.  Litt.  36a,  48^. 

2.  Co.  Liu.  ^ib;  4  Kent.  Com.  481 :  2  Black. 
Com.  313. 

3.  See  infra,  this  section,  Bargain  a»d  Sale. 

4.  Obsolete  in  the  United  States.  — Davis  v. 
Mason,  I  Pet.  (U.  S.)  508;  Green  v.  Tliomas, 

I  r  Me.  321 ;  Rugge  v.  Ellis,  i  Bay  (S.  Car.)  107. 

In  Pennsylvania,  the  intention  of  the  parties 
being  regarded,  a  deed  will  be  construed  a 
conveyance  under  the  statute  of  uses,  or  a 
feoffment  with  livery  of  seizin,  according  as 
the  intention  will  be  best  effected.  Eckman  v. 
Eckman,  68  Pa.  St.  460;  Caldwell  v.  Fulton, 
31  Pa.  St.  475,  72  Am.  Dec.  760. 

Livery  of  Seizin  Dispensed  With,  — Bryan  v. 
Bradley,  16  Conn.  474;  Illinois  Rev.  Laws 
1833;  Fetrow  v.  Merriwcther,  53  III.  275;  Carr 
7'.  Richardson,  157  Mass.  576;  Thatcher  v. 
Omans,  3  Pick.  (Mass.)  521;  Marshall  7j.  Fisk, 
6  Mass.  24,  4  Am.  Dec.  76;  Hunt  v.  Hunt,  14 
Pick.  (Mass.)  374,  25  Am.  Dec.  400;  Perry  v. 
Price,  I  Mo.  553;  i  N.  Y.  Rev.  Stat.  730;  Cald- 
well V.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760. 

In  South  Carolina  a  feoffment  of  lands  has 
been  held  to  have  been  effected  by  livery  of 
seizin.  Dehon  v.  Redfern,  Dudley  Eq.  (S. 
Car.)  115. 

In  Maryland  it  has  been  held  that  a  liverv  of 
seizin  is  necessary  to  a  conveyance  by  feoff- 
ment. Carroll  v.  Norwood,  5  Har.  &  J.  (Md.) 
158;  Cheney  ta  Waikins,  i  Har.  &  J  (Md.) 
527,  2  Am.  Dec.  530.  See  also  Davis  zf. 
Mason,  i  Pet.  (U.  S.)  508;  Green  v.  Thomas, 

II  Me.  321 ;  Rugge  v.  Ellis,  i  Bay  (S.  Car.)  107. 
In  Nova  Scotia  the  delivery  of  a  deed  gives 

constructive  possession  of  the  land,  and  the 
title  of  the  purchaser  is  complete,  though  the 
vendor  remains  in  possession;  actual  livery 
is  not  necessary.  Simpson  v.  Foote,  3  Nova 
Scotia  240. 

6.  Gift  created  an  estate  in  fee  tail,  while 
feoffment  created  an  estate  in  fee  simple. 
Both,    being    freeholds,   required    livery  of 
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seizin.  Bracton,  lib.  2,  c.  15;  Co.  Litt.  421/  ;  4 
Cruise's  Dig.,  tit.  32,  c.  4,  §  37;  2  Black. 
Com.  316. 

The  more  general  sense  of  the  word  "  gift  " 
is  also  ancient.  Gift  is  a  more  general  name 
than  feoffment;  for  gift  applies  generally  to 
all  things  movable  and  not  movable,  feoff- 
ment to  nothing  but  land.  Co.  Litt.  ga  ;  Brit- 
ton,  c.  34. 

6.  Grant.  —  Incorporeal  hereditaments  are 
said  to  '  lie  in  grant;"  corporeal,  "  in  livery." 
Co.  Litt.  g/^,  i']2a  ;  Lincoln  College's  Case,  3 
Coke  63. 

7.  Lease. —  Bracton,  27a  y  Bac.  Abr.,  tit. 
Lease;  Gilbert  on  Tenures  34;  Co.  Litt.  45^, 
48rt,  270a.    Sec  the  title  Lease. 

8.  See  the  title  Exchange  of  Property. 
Equality  required  that  the  estates  exchanged 

should  be  equal  in  quantity,  not  in  value, 
quality,  or  manner  of  the  estates;  as,  a  fee  for 
a  fee,  an  estate  for  life  for  an  estate  for  life,  a 
lease  for  twenty  years  for  a  lease  for  twenty 
years,  etc.  Co.  Litt  50/';  i  Roll.  Abr.  Sii; 
Eton  College  v.  Winchester,  3  Wils.  489;  4 
Cruise's  Dig.,  tit.  32,  c.  4,  S  i- 

Livery  —  Writing  —  Necessary  Words.  —  No 
livery  of  seizin  was  essential  to  an  exchange, 
although  the  estates  were  freeholds,  and,  until 
the  statute  of  frauds,  no  writing  was  necessary 
in  such  case  or  in  case  of  a  lease  for  more  than 
three  years,  unless  the  exchange  were  of 
things  which  "  lie  in  grant"  or  were  in  sepa- 
rate counties.  The  word  es<ai)il<iuin  (ex- 
change) was  necessary  to  be  used,  and  could 
not  be  supplied.  Co.  Litt.  50«  /  Bustard's 
Case,  4  Coke  121. 

Mutuality  implied  a  transaction  between 
two  distinct  parties;  hence  it  is  said  that  three 
parlies  could  not  make  a  mutual  exchange. 
Co.  Litt.,  Butler's  note.  325;  Sheppard's 
Touchstone  297;  Sugden  on  Powers  325. 

9.  See  the  title  Exchange  of  Property. 

10.  See  the  titles  Banks  and  Banking,  vol.  3, 
p.  787;  Bills  of  Exchange  and  Promissory 
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(6)  Partition.  —  A  deed  of  partition  is  an  instrument  whereby  joint  ten- 
ants, coparceners,  and  tenants  in  common  effect  a  division  of  an  estate  so 
held  and  allot  to  each  party  a  distinct  portion  in  severalty.* 

I).  Derivative  Deeds.  —  Derivative  common-law  deeds  did  not  create 
estates ;  they  affected  only  estates  already  created,  so  as  to  enlarge,  restrain, 
transfer,  or  extinguish  them.''*  Derivative  deeds  were  release,  confirmation, 
surrender,  assigimient,  and  defeasance.-* 

(1)  Release.  —  A  release  was  a  conveyance  of  the  right  of  property  in  lands 
or  tenements  to  one  who  had  possession  thereof.  It  originated  in  the  impos- 
sibility of  making  a  feoffment  in  such  case,  for  livery  of  seizin  could  not  be 
made  to  one  already  in  possession.* 

(2)  Confinnatioii.  —  A  confirmation  was  very  similar  to  a  release,  being 
defined  by  Lord  Coke  to  be  "  a  conveyance  of  an  estate  or  right  in  esse  whereby 
a  voidable  estate  is  made  sure  and  unavoidable,  or  whereby  a  particular  estate 
is  increased."  ' 

(3)  Snrrc7ider. —  A  surrender  was  directly  opposite  in  nature  to  a  release, 
and  is  defined  by  Lord  Coke  to  be  "  a  yielding  up  an  estate  for  life  or  years 
to  him  that  hath  an  immediate  estate  in  reversion  or  remainder,  wherein  the 
estate  for  life  or  years  may  drown,  by  mutual  agreement  between  them."** 

(4)  Assignment.  —  An  assignment  is  a  transfer  of  an  interest  in  lands  less 
than  a  freehold.    It  is  not  an  "  assignment,"  but  a  derivative  lease  if  a  rever- 


^fOTES,  vol.  4,  p.  65;  Exchange  and  Re-ex- 
change; Stock  Exchange;  Telegraphs  and 
Telepho-nes. 

1.  Partition.  —  Livery  of  seizin  is  not  neces- 
sary, but  a  deed  is,  except  in  case  of  copar- 
ceners, who  might,  before  the  statute  of 
frauds,  have  partitioned  by  parol,  but  since 
then  a  writing  is  necessary.  Co.  Litt.  l6g<7 
(note  23),  187a;  Ireland  v.  Rittle,  I  Atk.  541. 
See  also  the  titles  Estates;  Partition. 

2.  Derivative  Deeds.  —  2  Black.  Com.  310. 

3.  4  Cruise's  Dig.,  tit.  32,  c.  4,  §  i;  2  Black. 
Com.  309. 

4.  Release  —  Possession  by  the  Releasee  Is 
Essential.  —  Gilbert  on  Tenures  53;  Co.  Litt. 
264'7,  note  208;  Lampet's  Case,  10  Coke  46; 
Everenden  v.  Beaumont,  7  Mass.  76;  Poor  v. 
Robinson,  10  Mass.  131;  Thacher  v.  Cobb,  5 
Pick.  (Mass.)  423;  Kerr  v.  Freeman,  33  Miss. 
292.    See  generally  the  title  Release. 

A  Release  to  One  Out  of  Possession,  it  has  been 
held,  will  be  construed  to  be  a  bargain  and 
sale,  or  any  lawful  conveyance  that  might 
pass  the  estate,  if  made  for  a  valuable  con- 
sideration. Pray  v.  Pierce,  7  Mass.  381,  5 
Am.  Dec.  59;  Russell  z^.  Coffin,  8  Pick.  (Mass.) 
143.  See  Mayo  v.  Libby,  12  Mass.  339;  Mc- 
Anaw  V.  Tiffin,  (Mo.  1897)  45  S.  VV.  Rep.  656; 
Pearson  v.  MulhoUand,  17  Ont.  Rep.  502. 
Compare  Acre  v.  Livingstone,  26  U.  C.  Q.  B. 
282. 

Under  the  Code  of  Virginia  a  release  is  con- 
strued as  a  quitclaim  deed.  Harman  v. 
Stearns,  (Va.  1897)  27  S.  E.  Rep.  601. 

Mutual  Releases  by  Tenants  in  Common  are  not 
recognized  at  common  law.  Co.  Litt.  g,  200. 
Yet  equity  will  enforce  mutual  releases  made 
in  partition  of  such  an  estate.  White  v. 
Sayre,  2  Ohio  no;  White  v.  Brocaw,  14  Ohio 
St.  339;  Jones  V.  Carter,  4  Hen.  &  M.  (Va.)  184. 

A  release  to  a  railroad  company  from  all 
liability  for  damages  resulting  from  the  occu- 
pation of  land  does  not  convey  any  title  to  the 
land.    Groh  v.  Eckert,  3  Brews.  (Pa.)  116. 

A  release  may  be  made  to  one  in  possession 


under  contract  to  purchase  and  who  has  paid 
part  of  the  consideration.  Dias  v.  Glover,  i 
Hoffm.  Ch.  (N.  Y.)  71. 

5.  Confirmation.  —  Co.  Litt.  295/'.  Citing  Brac- 
ton,  lib.  2,  fol.  32(^/  Britton  235;  Fleta,  lib.  3, 
c.  14.    See  also  Confirmation,  vol.  6,  p.  588. 

In  a  note  to  Co.  Litt.  295/'  (note  253),  Butler 
says  that  "  a  confirmation  is  an  approbation 
of,  or  assent  to,  an  estate  already  created,  by 
which  the  confirmor  strengthens  or  gives 
validity  to  it  as  far  as  it  is  in  his  power.  It 
has  this  operation  only,  with  respect  to  estates 
voidable  or  defeasible;  but  it  has  no  operation 
on  estates  which  are  absolutely  void."  See 
also  Branham  v.  San  Jose,  24  Cal.  58;,;  Eng- 
lish V.  Young,  10  B.  Mon.  (Ky.)  141 ;  Fauntle- 
roy  V.  Dunn,  3  B.  Mon.  (Ky.)  594;  Ing 
Brown,  3  Md.  Ch.  521;  Hone  v.  Woolsey,  2 
Edw.  Ch.  (N.  Y.)  289;  Fryer  v.  Rockefeller, 
63  N.  Y.  268;  Love  V.  Shields,  3  Yerg.  (Tenn.) 
405. 

6.  Surrender.  —  Co.  Litt.  337<^,  citi7ig  Perk. 
581 ;  2  Roll.  Abr.  494. 

A  writing  was  not  necessary,  except  where 
the  subject  of  the  surrender  was  such  as  lay  in 
grant,  in  which  case  a  deed  was  necessary  (see 
supra,  this  section,  Gran!)  until  after  the  stat- 
ute of  frauds.  Farmer  v.  Rogers,  2  Wils.  27; 
Magennis  v.  Mac-Cullogh,  Gilb.  236;  Roe  v. 
York,  6  East  86. 

A  surrender  operated  by  a  less  estate  falling 
into  a  greater;  a  release,  by  the  greater  estate 
descending  upon  the  less.    2  Black.  Com.  326. 

No  Livery  of  Seizin  is  necessary  or  possible, 
there  being  a  privity  of  estate  between  the 
surrenderor  and  surrenderee.  Thompson  v. 
Leach,  2  Salk.  618. 

An  attempt  to  confirm  a  void  deed,  so  as  to 
make  it  operative,  may  fail  to  effect  that  pur- 
pose, but  may  still  operate  as  a  new  grant. 
Montgomery  v.  Hornberger,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  628.  Citing  Barr  v. 
Schroeder,  32  Cal.  609;  Jackson  v.  Stevens,  16 
Johns.  (N.  Y.)  no;  Doe  v.  Howland,  8  Cow. 
(N.  Y.)  277,  iS  Am.  Dec.  445. 
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sion  is  reserved;  and  if  rent  is  reserved  it  is  an  under-lease  or  sublease.' 

(5)  Defeasance.  —  A  defeasance  is  a  collateral  deed,  made  at  the  same  time 
with  an  original  deed  of  conveyance,  containing  conditions  which,  when  per- 
formed, will  defeat  the  estate  created  by  the  original  deed.* 

3.  Conveyances  under  the  Statute  of  Uses  —  a.  ILffect  of  the  Statute.  — 
The  statute  of  uses  provided  that  wherever  a  use  in  lands  had  been  created, 
r.,  where  one  held  the  beneficial  interest  and  another  the  seizin  or  legal 
title,  the  seizin  would  follow  the  use  and  vest  in  the  beneficiary  the  complete 
dominion  both  at  law  and  in  equity.^  The  purpose  of  the  statute  was  to 
effectuate  the  statutes  of  mortmain,  but  the  practical  and  most  important 
result  was  to  dispense  with  livery  of  seizin  in  conveyances  of  land.^ 

In  the  United  States  this  result  exists  in  every  state  by  virtue  of  the  original 
statute  as  a  part  of  the  common  law,  or  by  substantial  re-enactments.* 

b.  Covenant  to  Stand  Seized  —  (i)  Nature  and  Origin. — -A  covenant 
to  stand  seized  to  uses  occurred  where  the  owner  of  a  freehold  estate  cove- 
nanted to  hold  the  legal  title  in  trust  for  the  use  of  his  child,  wife,  or  kinsman ; 
and  this  trust  was  enforced  in  equity,  but  only  in  case  the  consideration  was 
blood  or  marriage.  The  statute  of  uses  executed  the  use,  and  thereafter  this 
covenant  came  to  be  used  as  a  form  of  conveyance.* 

(2)  Use  in  Modern  Times. — On  account  of  the  necessity  for  a  good  con- 
sideration, this  form  of  conveyance  long  ago  fell  into  disuse;  but  it  has  been 
frequently  resorted  to  by  the  courts  for  the  purpose  of  validating  as  a  cove- 
nant to  stand  seized  an  instrument  which  would  otherwise  have  been  void.' 


1.  Assignment.  —  Co.  Litt.  J\hh;  4  Cruise's 
Dig.,  tit.  32,  c.  7,  §  15;  Poultney  Holmes,  ! 
Stra.  405;  Palmer  v.  Edwards,  i  Dougl.  187, 
note. 

No  writing  was  necessary  until  the  statute 
of  frauds,  as  the  subjects  of  an  assignment 
are  chattels  real.  Hodges  Drakeford,  I  B. 
&  P.  N.  R.  270.    See  also  the  title  Lease. 

2.  Defeasance.  —  i  Roll.  .^br.  590;  Bracton, 
lib.  2,  fol.  16;  Co  Litt.  236*;  2  Black.  Com. 
327.    See  also  the  titles  Estates;  Mortgages. 

3.  Statute  of  uses,  27  Hen.  VIIL,  c.  10. 

4.  See  the  titles  Trlsts  and  Trustees;  Uses 

(S  l  ATUTE  OF). 

5.  See  citations  in  this  section,  infra,  and  the 
title  Uses  (Stati'te  of).  The  statute  was  held 
to  be  in  force  in  New  Brunswick.  Doe  v.  Mc- 
Fadden,  2  New  Bruns.  160. 

6.  Corwin  v.  Corwin,  q  Barb.  (N.  Y.)  2ig; 
Dinkins      Samuel,  10  Rich.  L.  (S.  Car.)  66. 

Covenants  to  Stand  Seized  operated  without 
transmutation  of  possession.  The  sei.!in  fol- 
lowed the  use,  and  vested  in  the  beneficiary 
by  force  of  the  statute  alone,  and  this  although 
the  cestui  que  use  had  never  seen  the  land. 
2  Black.  Com.  338;  Bedell's  Case,  7  Coke 
4o</. 

Must  Be  a  Consideration  of  Blood  or  Marriage  — 

Eni^laiid.  —  Doe  Simpson,  2  Wils.  22;  Har- 
rison V.  Austin,  3  Mod.  237;  Doe  Salkeld, 
Willes  673;  Blithman  v.  B.,  i  Dyer  55^7,  note; 
Enniefield's  Case,  Jenk.  267;  Samon  v  Jones, 
2  Vent.  318;  Sharington  -'.  Strotton,  Plowd. 
300;  Cross  V.  Faustenflitch,  Cro.  Jac.  i8r; 
Smith  V.  Rislcy,  Cro.  Car.  529;  Wiseman's 
Case,  2  Coke  I5«;  Rivctt  v.  Godson,  W.  Jones 
179;  Whaley  -'.  Tankard,  2  Lev.  54;  Horc  7'. 
Dix,  cited  in  Samon  -'.  Jones,  2  Vent.  319; 
Goodtitle  v.  Petto,  2  Stra.  934. 

Maine.  —  Emery  v.  Chase,  5  Me.  232;  Gault 
V.  Hall,  26  Me.  561;  Green  v.  Thomas,  ii  Me. 
321. 


Massachusetts.  —  Wallis  v.  Wallis,  4  Mass. 
135,  3  Am.  Dec.  210. 

Nc7u  Hampshire.  —  Underwood  v.  Campbell. 
14  N.  H.  393:  Rollins      Riley,  44  N.  H.  g. 

Neiu  York.  —  Jackson  v.  Sebring,  16  Johns. 
(N.  Y.)  515,  8  Am.  Dec.  357;  Jackson  v.  Cad- 
well,  I  Cov/.  (N.  Y.)  622;  Jackscn  v.  Delancey, 
4  Cow.  (N.  Y.)  427;  Frazer  Western,  i  Barb. 
Ch.  (N.  Y.)  220. 

iVortk  Carolina. — Cobb  7'.  Hines,  Busb.  L. 
(44  N.  Car.)  343,  59  Am.  Dec.  559. 

Ohio.  —  Thompson  v.  Thompson,  17  Ohio 
St.  649. 

Pennsylvania.  —  Vanhorn  Harrison,  i 

Dall.  (Pa.)  137,  I  Am.  Dec.  229. 

Contra.  —  It  has,  however,  been  held  that 
such  consideration  is  not  absolutely  essential; 
that  it  "  is  artificial  and  constructive,  de- 
pending entirely  upon  the  [English]  statute  of 
enrolments,  and  having  no  pretext  for  con- 
tinued existence  where  the  provisions  of  that 
statute  do  not  apply."  Wells,  J.,  in  Trafton 
V.  Hawes,  102  Mass.  533,  3  Am.  Rep.  494.  See 
also  Exum  'j.  Canty,  34  Miss.  533;  Jackson  v. 
Cadwell,  i  Cow.  (N.  Y.)  639. 

7.  A  Covenant  to  Stand  Seized  May  Commence 
in  Future.  —  Therefore,  a  deed  which  purports 
to  convey  an  estate  ///  future  has  been  made 
effective  according  to  its  terms  by  holding  it  a 
covenant  to  stand  seized  to  the  use  of  the 
covenantor,  with  remainder  to  the  covenantee, 
if  the  latter  is  related  by  blood  or  marriage. 
Bedell's  Case.  7  Coke  i,oa\  Roe  <■.  Tranmcr,  2 
Wils.  75,  2  Smith  L.  Cas.  530;  Doc  7'.  Whit- 
tingham,  4  Taunt.  20;  U.  S.  Bank  v.  Hous- 
man,  t  Paige  (N.  Y.)  526;  Wallis  Wallis,  4 
Mass.  135,  3  Am.  Dec.  210;  Miller  v.  Good- 
win. 8  Gray  (Mass.)  542;  Trafton  Hawes, 
102  Mass.  533,  3  Am.  Rep.  494;  Exum  v. 
Canty.  34  Miss.  ^33. 

Life  Interest  Reserved.  —  Such  is  the  effect  of 
an  absolute  deed  reserving  a  life  estate.  Bar. 
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<■.  Barcain  and  Sale  —  (i)  Before  Statute  of  Uses.  —  A  bargain  and  sale 
of  lands  was,  before  the  statute  of  uses,  merely  a  contract  to  convey  for  a  pecu- 
niary consideration,  in  consequence  whereof  equity  regarded  the  bargainor  as 
trustee  or  seized  to  the  use  of  the  bargainee,  and  no  deed  or  writing  was 
necessary.* 

(2)  After  Statute  of  Uses.  —  The  statute  of  uses,  dispensing  with  livery  of 
seizin,  vested  in  such  bargainee  the  complete  ownership.* 

Statute  of  Enrolment.  —  To  prevent  clandestine  conveyances  thus  made  possi- 
ble. Parliament  at  the  same  session  enacted  that  a  bargain  and  sale,  in  order  to 
inure  to  pass  a  freehold,  must  be  made  by  indenture,  and  enrolled  in  West- 
minster Hall,  or  with  the  custos  rotuloruni  of  the  county,  within  six  months.' 

In  Common  Use  as  Conveyance. —  Deeds  of  bargain  and  sale  operating  under  the 
statute  of  uses  have,  since  that  enactment,  been  in  general  use  in  England  as 
conveyances,  and  also  in  the  United  States  since  its  settlement.* 

Valuable  Consideration  Essential.  —  A  conveyance  by  bargain  and  sale  requires  a 
valuable  consideration;'*  although,  if  there  be  a  good  consideration,  it  may 


rett  V.  French,  1  Conn.  354,  6  Am.  Dec.  24r; 
Brewer  v.  Hardy,  22  Pick.  (Mass.)  376,  33 
Am.  Dec.  747;  Wall  v.  Wall,  30  Miss.  91,  64 
Am.  Dec.  147;  Davenport  v.  Wynne,  6  Ired. 
L.  (28  N.  Car.)  128,  44  Am.  Dec.  70;  Jackson 
V.  Swart,  20  Johns.  (N.  Y.)  85;  Jackson  v. 
Staats,  II  Johns.  (N.  Y.)  337,  6  Am.  Dec.  376; 
Jackson  v.  McKenny,  3  Wend.  (N.  Y.)  233,  20 
Am.  Dec.  690;  Eckman  v.  Eckman,  68  Pa.  St. 
460;  Chancellor  v.  Windham,  I  Rich.  L.  (S. 
Car.)  l6l,  42  .-^m.  Dec.  411. 

Consideration  Not  Recited.  —  And  the  consid- 
eration of  blood  or  marriage  need  not  be  stated 
if  it  appears  thai  the  necessary  relationship 
existed.  Brewer  v.  Hardy,  22  Pick.  (Mass.) 
380,  33  Am.  Dec.  747,  citing  Wallis  v.  Wallis, 
4  Mass.  135,  3  Am.  Dec.  210;  Parker  v.  Nichols, 
7  Pick.  (Mass.)  iii;  Gale  v.  Coburn,  18  Pick. 
(Mass.)  402;  U.  S.  Bank  v.  Housman,  6  Paige 
(N.  Y.)  526. 

A  Mutual  Agreement  Between  Brothers,  that 
upon  the  death  o-f  one  without  issue  the  sur- 
vivor should  be  heir  and  take  and  enjoy  the 
other's  property,  was  held  a  conveyance  as  a 
covenant  to  stand  seized.  Fisher  v.  Strickler, 
10  Pa.  St.  348,  51  Am.  Dec.  488. 

"Want  of  Pecuniary  Consideration  being  fatal 
to  a  deed  of  bargain  and  sale,  it  will  be  held 
good  as  a  covenant  to  stand  seized  if  the  con- 
sideration of  blood  or  marriage  exists.  Hor- 
ton  V.  Sledge,  29  Ala.  478;  Switzer  v.  Knapps, 
TO  Iowa  72,  74  Am.  Dec.  375;  Cheney  v.  Wat- 
kins,  I  Har.  &  J.  (Md.)  527,  2  Am.  Dec.  530; 
Wall  V.  Wall,  30  Miss,  gi,  64  Am.  Dec.  147; 
U.  S.  Bank  z>.  Housman,  6  Paige  (N.  Y.)  526; 
Eckman  v.  Eckman,  68  Pa.  St.  460;  Dunlap  v. 
Dunlap,  6  Ont.  Rep.  141. 

1.  Bargain  and  Sale.  —  2  Black.  Com.  338; 
Co.  Liu.  481?,  note  310;  Foxe's  Case,  8  Coke 
93^;  Sharington  v.  Strotton,  Plowd.  303;  Gray 
V.  Edwards,  4  Leon.  no. 

2.  Effect  of  Statute  of  Uses.  —  27  Hen.  VIH., 
c.  10. 

The  bargain  vests  the  use,  whereupon  the 
possession  is  vested  by  the  statute.  Eustace 
V.  Scawen,  Cro.  Jac.  696;  Wyman  v.  Brown, 
50  Me.  139;  Chenery  v.  Stevens,  97  Mass.  77; 
Slifer  V.  Beates,  9  S.  &  R.  (Pa.)  177.  See  the 
citations  throughout  this  section;  also  the  title 
Uses  (Statute  of). 

3.  Statute  of  Enrolment.  —  27  Hen.  VIIL, 
c.  16. 


In  Doe  V.  McFadden,  2  New  Bruns.  160,  the 
purpose  and  history  of  this  statute  was  fully 
considered,  and  it  was  held  to  be  in  force  in 
the  province  of  New  Brunswick,  so  that  an  un- 
registered deed  of  bargain  and  sale  was  held 
not  to  be  sufficient  to  pass  an  estate  of  inherit- 
ance. 

In  Marshall  Fisk,  6  Mass.  24,  4  Am.  Dec. 
76,  this  statute  was  held  not  to  be  in  force  in 
MassacJntsctts. 

4.  Modern  Use  of  Bargain  and  Sale.  —  See  cita- 
tions  in  notes  following. 

Need  Not  Express  that  the  Conveyance  Is  to 
the  Use  of  the  Bargainee.  —  It  is  superfluous  in 
a  deed  of  bargain  and  sale  to  express  that  the 
land  is  to  be  held  to  the  use  of  the  bargainee, 
and  the  omission  of  such  a  declaration  is  of 
no  importance.  Gamble  v.  Rees,  6  U.  C. 
Q.  B.  396. 

5.  A  Valuable  Consideration  is  essential  to  the 
operation  of  a  bargain  and  sale  deed,  for  the 
reason  that  a  use  cannot  be  created  without  a 
consideration.  There  being  no  use,  there  is 
nothing  for  the  statute  to  execute,  therefore 
no  conveyance. 

Iowa.  —  Wilson  v.  Irish,  62  Iowa  260. 
Kentucky.  —  Chiles   v.  Coleman,  2   A.  K. 
Marsh.  (Ky.)  296,  12  Am.  Dec.  396;  Chiles  'u. 
Conley,  2  Dana  (Ky.)  21. 

Maine.  —  Gault  v.  Hall,  26  Me.  561. 
Maryland.  —  Cheney  v.  Watkins,  I  Har.  & 
J.  (Md.)  527,  2  Am.  Dec.  530;  Busey  v.  Reese, 
38  Md.  264.. 

Missouri.  —  Perry  v.  Price,  I  Mo.  553. 
New  Hampshire.  —  Pritchard  v.  Brown,  4 
N.  H.  397,  17  Am.  Dec.  431. 

N'ew  Jersey.  —  Freeman  v.  Brittin,  17  N.  J. 
L.  191. 

New  York.  —  Corwin  v.  Corwin,  6  N.  Y. 
342,  57  Am.  Dec.  453;  Jackson  v.  Alexander, 
3  Johns.  (N.  Y.)  484,  3  Am.  Dec.  517;  Jackson 
V.  Cad  well,  i  Cow.  (N.  Y)  639;  Jackson  v. 
Delancey,  4  Cow.  (N.  Y.)  427;  Jackson  v.  Fish, 
10  Johns.  (N.  Y.)  456;  Jackson  v.  Florence,  16 
Johns.  (N.  Y.)  47;  Jackson  v.  Leek,  19  Wend. 
(N.  Y.)  339;  Jackson  v.  McKenny,  3  Wend.  (N. 
Y.)  233,  20  Am.  Dec.  690;  Jackson  v.  Root,  18 
Johns.  (N.  Y.)  60;  Jackson  v.  Sebring,  16 
Johns.  (N.  Y.)  515,  8  Am.  Dec.  357;  Lynch  v. 
Livingston,  8  Barb.  (N.  Y.)  463;  Wood  v. 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62. 

N'ortk  Carolina.  —  Springs  v.  Hanks,  5  Ired, 
102  Volume  IX. 


Various  Species  of  Seeds 


DEEDS. 


Classified  and  Defined. 


operate  as  a  covenant  to  stand  seized,*  and  if  there  be  no  consideration,  as  a 
feoffment  if  there  be  livery  of  seizin.'-* 

Vesting  Title  in  Futuro.  —  It  is  quite  well  established  that  a  freehold  estate  may 
be  created  to  commence  in  futuro  without  an  intermediate  estate  to  support 
it.^   In  Maine  and  Massaclmsetts,  however,  the  contrary  doctrine  seems  to  have 


L.  (27  N.  Car.)  30;  Jackson  v.  Hampton,  8 
Ired.  L.  (30  N.  Car.)  457. 

Pennsylvania.  —  Boardman  v.  Dean,  34  Pa. 
St.  252;  Okison  v.  Patterson,  i  W.  &  S.  (Pa.) 
395- 

South  Carolina.  —  Singleton  v.  Bremar,  4 
McCord  L.  (S.  Car.)  12,  17  Am.  Dec.  699. 

Tennessee.  —  Jackson  v.  Dillon,  2  Overt. 
(Tenn.)  261. 

Vermont.  —  Wood  v.  Beach,  7  Vt.  522. 

Virginia.  —  Claiborne  v.  Henderson,  3  Hen. 
&  M.  (Va.)  349- 

Compare  U.  S.  Bank  v.  Housman,  6  Paige 
(N.  Y.)  526. 

Need  Not  Be  Expressed.  —  It  has  been  held 
that  it  is  sufficient  if  such  a  consideration  be 
alleged  and  proved,  without  being  expressed 
in  the  deed.  Perry  v.  Price,  i  Mo.  553; 
Springs  v.  Hanks,  5  Ired.  L.  (27  N.  Car.)  30; 
Sprague  v.  Woods,  4  W.  &  S.  (Pa.)  192;  Jack- 
son V.  Dillon,  2  Overt.  (Tenn.)  261.  Contra^ 
Underwood  v.  Campbell,  14  N.  H.  393;  Wood 
■V.  Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62. 

Support  as  Consideration.  —  A  deed  of  the 
mother  of  the  vendees,  duly  executed  and 
made  "  in  consideration  of  her  support  during 
her  natural  life  by  the  vendees,"  is  valid  as  a 
bargain  and  sale.  Salms  v.  Martin,  63  N. 
Car.  60S. 

Consideration  Need  Not  Be  Adequate.  —  The 

consideration,  to  be  sufficient,  need  not  be 
adequate;  it  need  only  be  valuable,  however 
small.  Maccubbin  v.  Cromwell,  7  Gill  &  J. 
(Md.)  157;  Bell  V.  Scammon,  15  N.  H.  381,  41 
Am.  Dec.  706;  Corwin  v.  Corwin,  6  N.  Y.  342, 
57  Am.  Dec.  453;  Ocheltree  v.  McClung,  7  W. 
Va.  232. 

Payment  by  One  of  Several  Grantees  of  a  con- 
sideration inures  to  the  benefit  of  all  who 
consent  to  take  under  the  deed.  Maccubin  v. 
Cromwell,  7  Gill  &  J.  (Md.)  157. 

A  Payment  by  a  Eemainderman  operates  in 
favor  of  all  grantees.  Royster  v.  Royster, 
Phil.  L.  (61  N.  Car.)  226. 

1.  See  supra,  this  section.  Covenant  to  Stand 
Seized. 

2.  Sec  supra,  this  section,  Froffmciit . 

3.  Freehold  May  Vest  in  Futuro  by  Deed  of  Bar- 
gain and  Sale.  —  "  It  was  a  principle  of  the  old 
feudal  law  of  England  that  there  should 
always  be  a  known  owner  of  every  freehold 
estate,  and  that  the  freehold  should  never,  if 
possible,  be  in  abeyance.  This  rule  was 
established  for  two  reasons:  i.  That  the  supe- 
rior lord  might  know  on  whom  to  call  for  the 
military  services  due  from  every  freeholder, 
as  otherwise  the  defense  of  the  realm  would 
be  weakened.  2.  That  every  stranger  who 
claimed  a  right  to  any  lands  might  know 
against  whom  to  bring  his  suit  for  the  recov- 
ery of  them ;  as  no  real  action  could  be  brought 
against  any  one  but  the  actual  tenant  of  the 
freehold.  Consequently,  at  common  law,  a 
freehold  to  commence  in  futuro  could  not  be 
conveyed,  because  in  that  case  the  freehold 


would  be  in  abeyance  from  the  execution  of 
the  conveyance  till  the  future  estate  of  the 
grantee  should  vest.  And  it  is  laid  down  in 
unqualified  terms  in  several  cases  in  Massa- 
chusetts, and  in  one  in  this  state  [Maine], 
that  an  estate  of  freehold  cannot  be  conveyed 
to  commence  in  futuro  by  a  deed  of  bargain 
and  sale  which  owes  its  validity  to  the  statute 
of  uses,  and  not  to  the  common  law.  But  the 
doctrine  that  freehold  estates  to  commence  in 
fuiu/-o  cannot  be  conveyed  by  deeds  of  bargain 
and  sale,  since  the  passage  of  the  statute  of  27 
Henry  VIII..  c.  10,  commonly  called  the 
'  statute  of  uses,'  is  clearly  erroneous.  It  is 
clear  that  at  common  law  such  conveyances 
could  not  be  made;  and  it  is  equally  clear 
that  by  virtue  of  the  statute  of  uses  such  con- 
veyances may  be  made.  Prior  to  the  reign  of 
Henry  VIII.,  real  estate  could  be  so  held  that 
one  person  would  have  the  legal  title  and  an- 
other the  right  to  the  use  and  income.  To  ob- 
viate many  supposed  inconveniences  which 
had  grown  out  of  this  practice  of  separating 
the  legal  title  from  the  use,  the  statute  of  uses 
was  passed,  by  which  it  was  enacted  that  the 
estates  of  the  persons  so  seized  to  uses  should 
be  deemed  to  be  in  them  that  had  the  use,  in 
such  quality,  manner,  form,  and  condition  as 
they  had  before  in  the  use.  It  will  be  noticed 
that  the  effect  of  this  statute  was  to  annex  the 
legal  title  to  the  use,  so  that  they  could  not  be 
separated.  *  *  *  The  statute  did  not 
attempt  to  limit  or  control  the  doctrine  of 
uses;  it  simply  declared  that  where  the  use 
was,  there  the  legal  estate  should  be  also. 
The  result  was  that  it  opened  several  new 
modes  of  conveying  legal  estates  wholly  un- 
known to  the  common  law;  for  whatever 
would  convey  the  use  and  income  of  real 
estate  before  its  passage  would,  by  virtue  of 
the  statute,  convey  the  legal  estate  afterwards. 
It  will  thus  be  seen  that  conveyances  through 
the  medium  of  the  statute  of  uses  are  effected 
in  this  way:  The  owner  of  an  estate  in  lands, 
for  a  consideration  either  good  or  valuable, 
agrees  that  another  shall  have  the  use  and  in- 
come of  it,  and  the  statute  steps  in  and  an- 
nexes the  legal  title  to  the  use,  and  thus  the 
cestui  ijue  use  becomes  seized  of  the  legal 
estate  in  the  same  manner  as  before  the  stat- 
ute he  would  have  been  seized  of  the  use. 
The  argument,  presented  in  a  syllogistic  form, 
is  this:  Since  the  statute  of  uses,  freeholds 
can  be  conveyed  in  any  manner  that  uses  were 
conveyed  before  its  passage.  Before  its  pass- 
age, uses  were  conveyed  to  commence  in 
futuro;  therefore,  freeholds  may  be  conveyed 
to  commence  in  futuro  since  its  passage.  It 
must  be  remembered,  ho(vever,  that  ncithet 
legal  estates  nor  uses  can  be  so  limited  as  tu 
create  perpetuities."  Walton,  J.,  in  Wyman 
V.  Brown,  50  Mc.  150  [citint;  Grcenleaf's 
Cruise,  tit.  i,  §  36;  i  Chitty's  Gen.  Prac.  306; 
2  Black.  Com.  14.1,  note  6;  Gilbert  on  Uses 
(Sugden's  cd.)  163;  Cornish  on  Uses  44;  4 
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been  established  and  a  freehold  to  begin     futuro  connot  be  thus  conveyed.' 

d.  LliASE  AND  Rei.kase.  —  A  Conveyance  by  lease  and  release  is  effected 
by  creating  a  use  in  lands  for  years  by  means  of  a  bargain  and  sale.  The  stat- 
ute of  uses  annexes  a  constructive  possession,  thus  executing  the  use,  and 
creating  a  lease  in  possession,  whereupon,  a  release  being  executed  to  the  les- 
see, an  estate  in  fee  is  vested  in  him.  This  mode  of  conveyance  came  to  be 
much  used  in  England  by  reason  of  the  fact  that  leases  by  bargain  and  sale, 
having  been  omitted  from  the  statute  of  enrolments,  were  executed  by  the 
statute  of  uses  without  being  enrolled.*  It  was  there  abolished  in  the  reign 
of  Victoria, and  was  never  used  to  any  extent  in  America."* 

4.  ftuitclaim  Deeds  —  a.  Generally.  —  In  form  a  quitclaim  deed  is  like 
the  common-law  release,  a  derivative  or  secondary  common-law  form.^  In 
substance  it  is  similar  to  an  original  common-law  deed,  creating  an  estate,  and 


Kent's  Com.  298;  2  Washburn  on  Real  Prop., 
§  16].  To  the  same  purpose  are  Davis  v. 
Speed,  12  Mod.  39;  Brewton  v.  Watson,  67 
Ala.  121;  Shackelton  v.  Sebree,  86  111.  616; 
Wyman  Brown,  50  Me.  139;  Jordan  v. 
Stevens,  51  Me.  79,  81  Am.  Dec.  556;  Drown 
V.  Smith,  52  Me.  141 ;  Bell  v.  Scammon,  15  N. 
H.  3S1,  41  Am.  Dec.  706;  Dennett  v.  Dennett, 
40  N.  H.  4q8;  Rogers  v.  Eagle  Fire  Co.,  9 
Wend.  (N.  Y.)  611 ;  Jackson  v.  Dunsbagh,  I 
Johns.  Cas.  (N.  Y.)  96;  Jackson  v.  Swart,  20 
Johns.  (N.  Y.)  87;  Jackson  v.  Delancey,  4 
Cow.  (N.  Y.)  427:  Ferguson  v.  Mason,  60  Wis. 
377.  Compare  Jackson  v.  Delancey,  4  Cow. 
(N.  Y.)  427;  Singleton  Bremar,  4  McCord 
L.  (S.  Car.)  12,  17  Am.  Dec.  699. 

1.  Contra  in  Maine  and  Massachusetts. — "A 
man  may  convey  his  land  by  a  covenant  to  stand 
seized  thereof  to  the  use  of  another,  either  for 
certain  good  considerations  or  for  a  valuable 
consideration  ;  but  in  the  latter  case  the  convey- 
ance, being  in  effect  a  bargain  and  sale,  must 
have  all  the  other  requisites  and  qualities  of  a 
bargain  and  sale.  One  of  these  qualities  is 
that  it  must  be  to  the  use  of  the  bargainee, 
and  that  another  use  cannot  be  limited  on  that 
use;  from  which  it  follows  that  a  freehold  to 
commence  in  fuhti-o  cannot  be  conveyed  in 
this  mode,  as  that  would  be  to  make  the  bar- 
gainee hold  to  the  use  of  another  until  the 
future  freehold  should  vest."  Jackson,  J.,  in 
Welsh  V.  Foster,  12  Mass.  93.  See  also  Emery 
V.  Chase,  5  Me.  232;  Marden  v.  Chase,  32  Me. 
329;  Brewer  v.  Hardy,  22  Pick.  (Mass.)  376, 
33  .4m.  Dec.  747;  Gale  v.  Coburn,  18  Pick. 
(Mass.)  397;  Parker  z;.  Nichols,  7  Pick.  (Mass.) 
115 ;  Pray  v.  Pierce,  7  Mass.  381,  5  Am.  Dec.  59: 
Wallis  V.  Wallis,  4  Mass.  135,  3  Am.  Dec.  210. 

2.  Method  of  Conveyance  by  Lease  and  Belease. 
—  A  bargain  and  sale  for  a  year  was  made  by 
the  vendor  to  the  person  to  whom  the  lands 
were  to  be  conveyed;  by  this,  equity  raised  a 
use  in  the  bargainee,  without  any  enrolment, 
to  which  the  statute  of  uses  transferred  the 
possession.  Thus  the  bargainee  became  im- 
mediately capable  of  accepting  a  common-law 
release  of  the  freehold  and  reversion  without 
livery  of  seizin,  and,  accordingly,  a  release 
was  made  to  him,  dated  the  day  next  after  the 
day  of  the  date  of  the  bargain  and  sale,  and 
this  was  considered  as  equal  to  a  feoffment. 
Co.  Litt.  272(7,  note  231;  Williams  on  Real 
Property,  180  et  seq.;  2  Black.  Com.  339; 
Barker  v.  Keat,  2  Mod.  249;  Lutwich  v.  Mit- 
ton,  Cro.  Jac.  604. 


No  Consideration  Is  Essential  to  the  Kelease,. 

because  it  operates  as  a  common-law  convey- 
ance; but  a  valuable  consideration  is  neces- 
sary to  raise  a  use  in  the  lease  or  bargain  and 
sale.  Barker  v.  Keat,  2  Mod.  252;  Short- 
ridge  V.  Lamplugh,  2  Ld.  Raym.  798,  7  Mod. 
71,  2  Salk.  678.  This  consideration,  how- 
ever, may  be  merely  nominal,  as  a  pepper- 
corn. Barker  v.  Keat,  2  Mod.  249;  Williams 
on  Real  Property  186;  Challis  on  Real  Prop- 
erty 338,  where  it  is  said:  "  The  fact  that  the 
bargain  and  sale  for  a  year,  which  was  the 
foundation  of  the  conveyance  by  lease  and  re- 
lease, was  expressed  to  be  made  for  a  nominal 
consideration  that  was  in  fact  never  paid,  does 
not  form  any  exception  to  the  rule  that  a  bar- 
gain and  sale  must,  in  order  to  effect  as  a 
bargain  and  sale,  be  made  for  valuable  consid- 
eration. The  lease  did  not  operate  as  a  convey- 
ance until  it  was  perfected  by  the  release;  and 
both  stages  formed  together  one  transaction. 
The  acknowledgment  of  the  fictitious  consid- 
eration in  the  lease  operated  as  an  estoppel  at 
law;  and  by  the  release,  even  though  it  were 
made  for  no  consideration,  the  assurance  be- 
came complete  at  law,  without  any  need  to 
resort  to  the  equitable  doctrine  of  bargains 
and  sales.  This  assurance  is  therefore  no  ex- 
ception to  the  rule,  because  it  did  not  take 
effect  by  the  means  contemplated  by  the  rule. 
Though  the  lease  is  commonly  styled  a  '  bar- 
gain and  sale,'  yet  it  was  not  in  fact  a  bargain 
and  sale  in  the  same  sense  as  the  bargains  and 
sales  which  are  within  the  meaning  of  the 
statute  of  enrolments." 

3.  Stat.  8  &  9  Vict.  106  (1841),  which  also 
prescribed  a  statutory  form. 

4.  Conveyance  by  lease  and  release  afforded 
an  easy  method  of  eluding  the  provisions  of 
the  statute  of  enrolment,  and  was  resorted  to 
for  that  reason.  No  such  reason  has  ever  ex- 
isted in  the  United  States,  as  that  statute  was- 
never  applicable  there.  See  4  Kent's  Com., 
494;  McConnel  v.  Reed,  5  111.  117,  38  Am. 
Dec.  124;  Lewis  v.  Beall,  4  Har.  &  M  (Md.). 
488;  Kerr  v.  Freeman,  33  Miss.  292;  Hall  v. 
Ashby,  9  Ohio  96,  34  Am.  Dec.  424;  White  v.. 
Brocaw,  14  Ohio  St.  339;  Craig  v.  Pinson,. 
Cheves  L.  (S.  Car.)  272. 

5.  Quitclaim  Deed.  —  The  operative  words  in 
both  a  quitclaim  deed  and  the  original  com- 
mon-law deed  are  the  same.  See  infra,  this 
title,  Requisites  and  Component  Parts —  The 
IVriting —  T/ie  Granting  Clause.  See  supra, 
this  section.  Release  ;  Lease  and  Release. 
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not  requiring  for  its  operation  any  estate  in  possession  or  otherwise  in  the 
grantee.*  In  effect  it  transfers  to  the  grantee  whatever  interest  the  grantor 
has  in  the  property  described,  be  it  a  fee,  chattel  interest,  a  mere  license,  or 
nothing  at  all.* 


1.  McAnaw  v.  Tiffin,  (Mo.  1897)  45  S.  W. 
Rep.  656.    See  citations  in  notes  following. 

2.  A  quitclaim  deed  conveys  all  the  title  of 
the  grantors  in  the  premises  and  is  as  effective 
in  divesting  title  as  a  conveyance  with  general 
warranty.  Hill  v.  Grant,  (Ttex.  Civ.  App.  1898) 
44  S.  W.  Rep.  1016. 

Instances  of  Interests  Conveyed  by  Quitclaim  — 
Fee  Simple  —  United  States.  —  Moelle  v.  Sher- 
wood, 148  U.  S.  21 ;  Van  Rensselaer  v.  Kearney, 
II  How.  (U.  S.)  297. 

Alabama.  —  Robinson  v.  Cahalan,  91  Ah.. 
479- 

Arkansas.  —  Holland  v.  Rogers,  33  Ark.  251; 
Kountz  V.  Davis,  34  Ark.  590. 

California. — Carpentier  v.  Williamson,  25 
Cal.  154;  Downer  v.  Smith,  24  Cal.  114;  Sulli- 
van V.  Davis,  4  Cal.  291;  Thompson  v.  SF>en- 
cer,  50  Cal.  532;  Graff  v.  Middleton  ,  43  Cal. 
341- 

Connecticut.  —  Plait  v.  Brown,  30  Conn.  336; 
Sherwood  v.  Barlow,  19  Conn.  471;  Smith  v. 
Pendell,  19  Conn.  107,  48  Am.  Dec.  146;  Ely 
V.  Stannard,  44  Conn.  528;  Rogers  Hill- 
house,  3  Conn.  398. 

Illinois.  —  Butterfield  v.  Smith,  11  111.  485; 
Hamilton  v.  Doolittle,  37  111.  473;  Robinson 

Appleton,  22  111.  App.  351,  124  111.  276;  Mc- 
Connel  v.  Reed,  5  111.  117,  38  Am.  Dec.  124. 

Indiana.  —  Rowe  v.  Beckett,  30  Ind.  154,  95 
Am.  Dec.  676. 

Iowa.  —  Thornton  v.  Mulquinne,  12  Iowa 
549,  79  Am.  Dec.  548. 

Kansas.  —  Bayer  v.  Cockrill,  3  Kan.  282. 

Maine.  —  Maker  v.  Lazell,  83  Me.  562. 

Massachusetts.  —  Moran  v.  Somes,  154  Mass. 
200;  Hunt  V.  Hunt,  14  Pick.  (.Mass.)  374,  25 
Am.  Dec.  400;  Kyle  v.  Kavanagh,  103  Mass. 
356,  4  Am.  Rep.  560. 

New  York.  —  Jackson  v.  Fish,  10  Johns.  (N. 
Y.)  456;  Veil  V.  Dill,  78  Hun  (N.  Y.)  171. 

Ohio.  —  Hall  v.  Ash  by,  9  Ohio  96,  34  Am. 
Dec.  424. 

Washington.  —  Mclnerney  j/.  Beck,  10 
Wash.  515. 

Where  a  Grantor  in  a  Quitclaim  Deed  Has  Ko 
Interest,  nothing  passes. 

United  States.  —  Field  v.  Columbet,  4  Savvy. 
(U.  S.)  523. 

California.  —  San  Francisco  v.  Lawton,  18 
Cal.  465,  79  Am.  Dec.  187;  Cadiz  v.  Majors,  33 
Cal.  2S8;  Morrison  v.  Wilson,  30  Cal.  344. 

Connecticut.  —  Dart  v.  Dart,  7  Conn.  250. 

Kansas.  —  Price  v.  King,  44  Kan.  639. 

Maine.  —  Walker  v.  Lincoln,  45  Me.  67. 

Minnesota.  —  Gesncr  v.  Burdcll,  18  Minn. 
497;  Benton  v.  Nicoll,  24  Minn.  221. 

Missouri.  —  Broadwell  v.  Merritt,  87  Mo.  95. 

A^ew  York.  —  Abel  v.  Brewster,  58  Hun  (N. 
Y.)  605,  12  N.  V.  Supp.  331;  Jackson  v. 
Wright,  14  Johns.  (N.  Y.)  193. 

Canada.  —  Pearson  v.  Mulholland,  17  Ont. 
Rep.  502;  Nicholson  v.  Dillabaugh,  21  U.  C. 
Q.  B.  591;  Doe  V.  Jardine,  2  New  Bruns.  142. 
Compare  Acre  v.  Livingstone,  26  U.  C.  Q.  B. 
282. 

Qtiitclaim  Deed  from  Mortgagee.  —  A  quitclaim 
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deed  from  a  mortgagee  to  his  mortgagor  or  to 
the  purchaser  of  the  equity  of  redemption  has 
been  held  to  operate  as  a  discharge  of  the 
mortgage.  Ely  v.  Stannard,  44  Conn.  52S; 
Wade  V.  Howard,  6  Pick.  (Mass.)  492;  Jerome 
V.  Seymour,  Harr.  (Mich.)  357. 

But  such  a  conveyance  may  operate  not  as 
an  extinguishment,  but  as  an  assignment,  if  it 
is  for  the  interest  of  the  assignee  to  keep  alive 
the  mortgage.  Carll  v.  Butman,  7  Me.  102; 
Thompson  v.  Chandler,  7  Me.  377. 

In  general  a  quitclaim  deed  by  the  mort- 
gagee to  a  third  person  operates  as  an  assign- 
ment of  his  interest  in  the  mortgage.  Dorkray 
V.  Noble,  8  Me.  278.  See  also  the  title  Mort- 
gages. 

Reservation  of  Mining  Kights  —  Quitclaim  as  to 
Part  Only.  —  A  release  by  quitclaim  of  the 
right  to  mine  and  remove  coal  does  not  make 
a  fee  simple  of  a  fee  burdened  with  an  ease- 
ment to  prospect  for  "  coal  and  other  min- 
erals," and  to  mine  and  remove  the  same. 
Adams  v.  Reed,  11  Utah  480. 

Eight  of  Dower. —  Veit  v.  Dill,  78  Hun  (N. 
Y.)  171 ;  Dobberstein  v.  Murphy,  64  Minn.  127. 

Life  Estate. —  In  accordance  with  the  inten- 
tion of  the  parties,  as  manifested  by  a  contem- 
poraneous unsealed  writing,  a  quitclaim  deed 
may  be  construed  by  a  court  of  equity  to 
transfer  only  a  life  estate.  Scofield  v.  Quinn, 
54  Minn.  9. 

The  grantor  having  under  her  husband's 
will  a  power  to  sell  so  much  as  might  be  neces- 
sary for  her  support,  a  quitclaim  was  held  not 
to  be  an  execution  of  the  power.  Phillips  -■. 
Brown,  16  R.  I.  279. 

Fee  Tail.  —  A  quitclaim  was  held  sufficient 
to  bar  the  entail  in  Collamore  v.  Collamore, 
158  Mass.  74. 

Possessory  Title.  —  Jackson  -■.  Hubble,  i 
Cow.  (N.  Y.)  613. 

Equitable  Estate.  —  Millard  v.  Hathaway,  27 
Cal.  IK). 

Rights  as  Heir.  —  Thornton  v.  Mulquinne,  12 
Iowa  549,  79  Am.  Dec.  548;  Warner  v.  Reddy, 
46  La.  Ann.  1099;  Patterson  -■.  Snell,  67  Me. 
559- 

Fee  Subject  to  Prior  Equities.  —  The  grantee 
in  a  quitclaim  deed  is  not  a /rv/i?  fide  purchaser 
without  notice.  Emmel  v.  Headlee,  (Mo. 
1888)  7  S.  W.  Rep.  22;  Stoffel  v.  Schrocder,  62 
Mo.  147;  Garrett  v.  Christopher,  74  Tex.  453, 
15  Am.  St.  Rep.  S50.  Compare  Frey  v. 
Clifford,  44  Cal.  335. 

Equity  of  Redemption.  —  Coe  v.  Persons  Un- 
known, 43  Me.  432;  HockenhuU  v.  Oliver,  80 
Ga.  89,  12  Am.  St.  Rep.  235.  To  the  same 
effect  see  Ketchum  r\  Evertson,  13  Johns.  (N. 
Y.)  359.  7  Am.  Dec.  384,  where  the  covenant 
was  "  to  give  a  deed  of  the  premises;  "  Gaz- 
ley  V.  Price,  16  Johns.  (N.  Y.)  267,  where  the 
covenant  was  to  give  "  a  good  and  sufficient 
deed  "  of  lands.    See  also  the  title  Vknixir 

ANn   Pt  RniASKR. 

Sufficient  under  an  Agreement  to  Convey  Fee.  — 

Li  Poller  -■.  Tuttk-.  22  Conti.  512,  it  was  held 
that  a  quitclaim  was  a  sufficient  compliance 
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b.  Conveys  Only  a  Present  Interest.  —  A  quitclaim  deed  does  not 
convey  the  land  itself,  but  merely  the  grantor's  interest  therein ;  *  and,  there- 
fore, a  subsequently  acquired  title  does  not  pass  to  the  grantee.*    But  the 


with  a  contract  to  convey  a  title  in  fee,  no 
form  of  conveyance  being  specified. 

Remainders.  —  A  quitclaim  deed  may  convey 
a  vested  remainder.  Scott  v.  Proctor,  (Ky. 
iSgo)  13  S.  W.  Rep.  790,  12  Ky.  L.  Rep.  57;  or 
an  equitable  contingent  remainder,  Wilcox 
-■.  Daniels.  15  R.  I.  261. 

Legal  Estate.  —  Hue kabee  v.  Billingsly,  16 
Ala.  414,  50  .-Vm.  Dec.  183. 

1.  A  Quitclaim  Is  Prima  Facie  Evidence  of  Title, 
sullicient  to  entitle  the  grantee  to  maintain  an 
action  of  ejectment,  if  his  grantor  had  such 
title.  Robinson  v.  Cahalan,  qi  Ala.  479,  Sul- 
livan V.  Davis,  4  Cal.  291;  Downer  57.  Smith, 
24  Cal.  114;  Carpentier  v.  Williamson,  25  Cal. 
154:  Kerr  v.  Freeman,  33  Miss.  292. 

It  Implies  a  Doubtful  Title,  however,  in  the 
party  executing  it.  and  such  being  its  charac- 
ter, it  should  not  be  held  to  pass  anything 
more  than  a  doubtful  title.  Kerr  v.  Freeman, 
33  Miss.  292;  Emmel  v.  Headlee,  (Mo.  1888)  7 
S.  W.  Rep.  22.  Compare  Robinson  v.  Apple- 
ton,  22  111.  App.  351,  124  111.  276,  which  holds 
that  a  quitclaim  implies  that  the  grantor  has 
an  estate  to  convey. 

In  Anderson  v.  Thunder  Bay  River  Boom 
Co.,  57  Mich.  216,  it  was  held,/^;-  Champlin, 
j.,  that  "a  quitclaim  deed  from  a  party  not 
shown  to  have  been  in  possession  at  the  time 
it  was  executed  is  no  evidence  of  title;  much 
less  when  the  party  claiming  under  the  deed 
was  already  in  possession  of  the  land  at  the 
time  the  deed  was  given." 

Grantee  Not  Estopped.  —  A  grantee  is  not 
precluded  from  denying  that  he  received  any 
estate  by  a  quitclaim  deed,  nor  from  setting 
up  rights  under  superior  titles.  San  Francisco 
zi.  Lawton,  18  Cal.  465,  79  Am.  Dec.  187. 

Quitclaim  with  Warranty.  —  A  covenant  of 
warranty  of  title  changes  the  character  0/  a 
quitclaim  deed,  and  operates  to  convey  not 
only  the  grantor's  present  interest,  but  also 
any  after-acquired  title,  as  well  as  a  deed  of 
bargain  and  sale,  by  way  of  estoppel.  Farm- 
ers' L.  &  T.  Co.  V.  McKinney,  6  McLean  (U. 
S.)  i;  Bennett  v.  Waller,  23  111.  97;  Hope  v. 
Stone,  10  Minn.  141.  Unless  the  warranty  is 
limited  to  a  present  interest.  White  v.  Brocaw, 
14  Ohio  St.  339;  Young  v.  Clippinger,  14  Kan. 
148;  Coe  V.  Persons  Unknown,  43  Me.  432;  or 
to  a  specified  adverse  claim,  Quivey  v.  Baker, 
37  Cal.  463. 

Where  the  words  "  grant,  bargain,  and  sell  " 
were  by  statute  declared  to  be  an  express  cove- 
nant to  the  grantee  that  the  grantor  was  seized 
of  an  indefeasible  estate  of  inheritance  in  fee 
simple,  a  quitclaim  deed  containing  them  was 
held  to  convey  an  after-acquired  title.  D'Wolf 
V.  Haydn,  24  111.  525. 

A  Covenant  of  Nonclaim  operates  by  estoppel 
in  the  same  way  as  a  covenant  of  warranty, 
but  is  limited  to  the  estate  granted,  and  if  that 
is  the  "  right,  title,  and  interest  "  of  the 
grantor,  he  will  not  be  estopped  to  set  up  an 
after-acquired  title.  Gee  v.  Moore,  14  Cal. 
472;  Kimball  z'.  Semple,  25  Cal.  441;  Morrison 

Wilson,  30  Cal.  344. 

A  Quitclaim  Deed  Gives  "  Color  of  Title,"  under 


a  provision  of  a  statute  of  limitations  requir- 
ing color  of  title  as  a  prerequisite  to  title  by 
prescription.  Field  v.  Columbet,  4  Sawy.  (U. 
S.)  523 

Not  Land  Itself,  Merely  an  Interest.  —  A  deed 
purporting  to  convey  the  land  itself  is  not  a 
quitclaim  deed  in  the  peculiar  sense  of  that 
term.  Coe  v.  Persons  Unknown,  43  Me.  432; 
Garrett  v.  Christopher.  74  Tex.  453,  15  Am.  St. 
Rep.  850.  Smith  7  .  Pollard,  ig  Vt.  272. 

2.  Subsequently  Acquired  Interests  Do  Not 
Pass — United  States.  —  Field  v.  Columbet,  4 
Savvy.  (U.  S.)  523;  Farmers'  L.  &  T.  Co.  v. 
McKinney,  6  McLean  (U.  S.)  r. 

Arkansas.  —  Kountz  v.  Davis,  34  Ark.  590. 

California. — Cadiz  v.  Majors,  33  Cal.  288; 
Gee  V.  Moore,  14  Cal.  472;  Morrison  v.  Wil- 
son, 30  Cal.  344;  Quivey  v  Baker,  37  Cal. 
465;  San  Francisco  v.  Lawton,  18  Cal.  465,  79 
Am.  Dec.  187. 

Connecticut.  —  Dart  v.  Dart,  7  Conn.  250. 

Illinois.  —  Frink  v.  Darst,  14  111.  304,  58 
Am.  Dec.  575. 

Indiana.  —  Shumaker  v.  Johnson,  35  Ind.  33. 

Ka7isas.  —  Bruce  v.  Luke,  g  Kan.  201,  12 
Am.  Rep.  491;  Johnson  v.  Williams,  37  Kan. 
179;  Ott  V.  Sprague,  27  Kan.  620;  Simpson  v. 
Greeley,  8  Kan.  586. 

Massachusetts.  —  Comstock  v.  Smith,  13 
Pick.  (Mass.)  116,  23  Am.  Dec.  670;  Miller  v. 
Evi'ing,  6  Cush.  (Mass.)  34. 

Michigan.  —  Fay  v.  Wood,  65  Mich.  390. 

Missouri.  —  Bogy  v.  Shoab,  13  Mo.  365; 
Butcher  v.  Rogers,  60  Mo.  138;  Smith  v. 
Washington,  88  Mo.  475. 

Ne-i)  IlaJHpshire.  —  Bell  v.  Twilight,  26  N. 
H.  401 ;  Kimball  v.  Blaisdell,  5  N.  H.  535,  22 
Am.  Dec.  476. 

IVew  York.  — Jackson  v.  Hubble,  i  Cow.  (N. 
Y.)  613. 

Verj?7ont.  —  Smith  v.  Pollard,  19  Vt.  272. 

Quitclaim  of  Equitable  Interests  —  After- 
acquired  Legal  Title.  —  But  an  after-acquired 
legal  title  will  inure  to  the  grantee  in  a  quit- 
claim of  an  equitable  interest,  the  equitable 
interest  having  existed  in  the  grantor  and 
passed  with  the  deed.  It  was  so  held  where 
the  grantor,  being  entitled  to  a  patent  from 
the  government  for  lands,  had  not  yet  received 
it,  and  it  was  issued  after  the  quitclaim  deed. 
Farmers'  L.  &  T.  Co.  d.  McKinney,  6  McLean 
(U.  S.)  i;  Crane  v.  Salmon,  41  Cal.  63; 
Wholey  71.  Cavanaugh,  88  Cal.  132;  Welch  ». 
Button,  79  111.465;  Frost  Missionary  Sec, 
56  Mich.  62;  Hope  v.  Stone,  10  Minn.  141; 
Callahan  7>.  Davis,  go  Mo.  78;  Stephenson  v. 
Wilson,  37  Wis.  482. 

Also,  where  a  town  granted  a  block  of 
pueblo  lands  which  the  grantee  conveyed  by 
quitclaim,  and  the  board  of  trustees  of  the 
town  thereafter  made  a  conveyance  to  the 
grantor,  it  was  held  that  the  deed  of  the  board 
of  trustees  related  back  to  the  date  of  the 
grant.  Thompson  Spencer,  50  Cal.  532. 
See  Board  of  Education  '•.  Fowler,  19  Cal.  11. 

Title  Acquired  Before  Acknowledgment  Will 
Inure  to  the  Grantee,  if  the  acknowledgment  is 
made  with  knowledge  of  the  facts  and  with  the 
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fact  that  a  deed  purports  to  convey  the  grantor's  interest  is  not  conclusive  of 
an  intention  to  convey  only  that  interest.  The  intention  to  be  gathered  from 
the  whole  instrument  must  prevail ;  *  and,  conversely,  a  deed  purporting  to 
convey  the  land  itself  may  operate,  according  to  the  intention  of  the  grantor 
otherwise  expressed,  to  convey  only  a  present  interest.^ 

5.  Official  Deeds.  —  A  deed  by  a  grantor  in  an  official  capacity  is  in  the 
nature  of  a  quitclaim  to  the  extent  that  it  will  pass  only  such  interest  as  could 
be  officially  conveyed.* 

6.  Modern  Statutory  Forms.  —  In  many  of  the  United  States  there  are  stat- 
utes setting  forth  certain  short  and  convenient  forms  of  deeds  and  declaring 
the  effect  to  be  given  to  the  clauses  or  provisions  thereof.'*  These  statutes 
have  not  superseded  existing  forms,  but  have  merely  given  a  certain  effect  to 
the  statutory  form.''* 

rV.  KEftUISITES  AND  COMPONENT  PARTS -— Etumeraticn.  —  The  requisites  of  a 
valid  deed  of  conveyance  are  six  ■  contracting  parties,  real  estate  conveyed, 
a  consideration,  a  writing,  execution,  and  delivery.**    A  seventh,  registration, 

considered  that  parties  have  the  power  to  in- 
novate upon  the  general  meaning  of  words  at 
large,  free  from  all  legal  restrictions.  If  they 
see  fit  to  agree  that  '  mile  '  shall  stand  for 
'  league,'  or  '  grant,  bargain,  and  sell  '  for 
'  quitclaim,'  or  even  '  black  '  for  '  white,'  how- 
ever we  might  marvel  at  the  caprice,  we  could 
not  question  the  power."  Morrison  v.  Wil- 
son, 30  Cal.  344. 

3.  In  Official  Deeds,  a  private  interest  will  not 
pass,  although  there  be  no  interest  which 
could  be  conveyed  officially;  and  no  more 
than  the  official  interest  will  pass,  though  that 
was  much  less  than  is  supposed. 

Executor's  Deed. —  Price  v.  King,  44  Kan. 
639:  Hiss  V.  McCabe,  45  Md.  77. 

The  word  "  executor  "  after  the  grantor's 
name,  in  the  body  of  the  deed  and  the  signa- 
ture, is  a  sufficient  indication  of  the  official 
capacity.    Babcock  v.  Collins,  60  Minn.  73. 

On  the  other  hand,  such  an  appellation  has 
been  held  merely  descriplio  persona;,  so  as  to 
allow  the  deed  to  operate  as  an  individual 
deed,  where  that  was  evidently  the  intention. 
Owen  V.  Ellis,  64  Mo.  77;  Rogers  v.  Jones,  13 
Tex.  Civ.  App.  453. 

Sheriffs  Deed.  —  Osterman  v.  Baldwin,  6 
Wall.  (U.S.)  116;  Sullivan  v.  Davis,  4  Cal. 
2gi ;  Love  v.  Jones,  4  Watts  (Pa.)  465. 

Trustee's  Deed.  —  Ennis  v.  Leach,  i  Ired.  Eq. 
(36  N.  Car.)  416. 

Ordinary  Deed  in  Partition.  —  Evans  v.  Dendy, 
2  Spears  L.  (S.  Car.)  9,  42  Am.  Dec.  356. 

Collector's  Tax  Deed.  —  Wilson  v.  Cochran,  14 
N.  11.  397. 

Deed  of  Trustees  of  Internal  Improvement 
Fund.  —  Doe  r.  Roe.  13  Fla.  602. 

Auditor's  Deed. —  Mattison  z\  Walker,  i  Biss. 
(U.  S.)  (.2. 

Deed  of  Commissioners  to  Convey  Land  under 
Decree.  —  Moss  7-.  Scott,  2  Dana  (Ky.)  271; 
Downing  v.  Ford,  g  Dana  (Ky.)  391. 

4.  See  3  Birdscye's  New  York  Stat.  (2d  ed.) 
2641  (N.  Y.  Sess.  Laws,  1896,  c.  547,  §  223};  i 
Ballinger's  Wash.  Codes  and  Stat.,  1897, 
§  4519  <t  scq.  See  also  the  title  Covenants, 
vol.  S,  p.  57. 

6.  Evenson  v.  Webster,  3  S.  Dak.  382,  44 
Am.  Si.  Rep.  802.    And  sec  the  statutes. 

6.  Requisites  of  a  Deed.  —  Blackstonc  gives 
eight    requisites:     (i)  I'roper  parties  and  a 
proper  subject-matter;  (2)  a  good  ami  suffi- 
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intention  to  make  a  valid  deed.  Farmers'  L. 
&  T.  Co.  V.  McKinney,  6  McLean  (U.  S.)  i. 

So,  also,  where  a  purchaser  at  a  foreclosure 
sale  made  a  quitclaim  deed  before  the  time  for 
redemption  had  expired,  it  was  held  that  he 
conveyed  an  equitable  interest  which  would 
carry  with  it  the  legal  title  when  acquired  by 
failure  to  redeem.  Gage  v.  Sanborn,  106 
Mich.  269. 

1.  The  Intention  Controls.  —  A  clause  ex- 
pressly stating  that  it  is  the  intention  to  con- 
vey only  the  interest  of  the  grantors  under 
certain  deeds  controls  mere  formal  phrases, 
and  the  deed  conveys  only  such  title  to  the 
land  described  as  was  so  derived  and  remained 
in  the  grantor  at  the  time.  Plummer  v. 
Gould,  92  Mich,  i,  31  Am.  St.  Rep.  567. 

It  does  not  follow  that  a  writing  which  pur- 
ports to  convey  the  grantor's  entire  interest  in 
lands  in  which  he  has  an  undivided  interest  is 
a  mere  quitclaim,  if  it  is  in  all  other  essential 
respects  a  warranty  dsed.  Jenkins  v.  Adcock, 
5  Tex.  Civ.  App.  466;  Laughlin  v.  Tips,  8 
Tex.  Civ.  App.  649. 

So  a  bargain  and  sale  is  not  restricted  by 
clauses  of  quitclaim  and  release.  Holland  v. 
Rogers,  33  Ark.  251. 

Where  the  operative  words  of  a  deed  are 
"  quitclaim  "  and  "  release,"  if  the  whole  in- 
strument discloses  an  intention  to  convey  an 
estate  in  fee  the  instrument  will  'so  operate. 
Nicholson  v.  Dillabaugh,  21  U.  C.  Q.  B.  591. 

The  Use  of  the  Word  "Quitclaim"  will  not  of 
itself  restrict  a  conveyance  of  the  land  itself  if 
this  is  intended,  as  indicated  by  other  lan- 
guages employed  in  the  instrument.  Rich- 
ardson V.  Levi,  67  Tex.  366;  Tram  Lumber 
Qo.v.  Hancock,  70  Tex.  314;  Garrett?'.  Chris- 
topher, 74  Tfx.  453,  15  Am.  St.  Rep.  850. 

2.  Present  Interest  by  an  Absolute  Deed,  in 
Accordance  with  Intention.  —  The  use  of  the 
words"  bargain"  and  "  sell  "  does  not  conclu- 
sively imply  that  the  grantor  is  absolute 
owner,  and  a  deed  may  still  be  merely  a  quit- 
claim. Touchard  v.  Crow,  20  Cal.  150,  81 
Am.  Dec.  108;  Young  v.  Clippinger,  14  Kan. 
148;  Taggart  v.  Rislcy,  4  Oregon  235. 

And  where  a  clause  was  inserted  in  a  deed, 
conveying  property  in  fee  simple  absolute,  to 
the  effect  that  as  to  title  it  was  a  quitclaim 
deed,  that  construction  was  given  it,  the 
court,  by  Shaftcr,  J.,  saying:    "  It  must  be 
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is  added  very  generally  by  recording  acts  for  the  protection  of  innocent  pur- 
chasers and  the  greater  security  of  land  titles.' 

1.  The  Parties  —  Grantor  and  Grantee- — a.  TllE  GRANTOR  —  (i)  Designa- 
tion and  Identity.  —  Every  deed  must  be  executed  by  a  competent  grantor 
who,  by  its  terms,  transfers  to  a  designated  grantee  real  estate  therein 
described  ;  and  the  identity  of  the  grantor  must  appear  by  the  deed.* 

Naming  Grantor  in  Deed.  —  The  name  of  the  grantor  need  not  appear  in  the 
body  of  the  deed  if,  from  the  execution,  his  identity  as  such  grantor  is  ascer- 
tainable with  reasonable  certainty.-"*  And  where  the  naming  of  a  grantor  in  a 
deed  is  ambiguous,  the  execution  may  evidence  the  real  intention.* 

Naming  Joint  Grantors.  —  But  where  several  persons  join  in  the  execution, 
some  of  whom  are  named  as  grantors  and  some  not,  this  would  seem  to  show 
that  only  those  named  are  intended  to  be  grantors.' 


cient  consideration;  (3)  writing  on  paper  or 
parchment,  duly  stamped;  (4)  sufficient  and 
legal  words  properly  disposed;  (5)  reading,  if 
desired,  before  the  execution;  (6)  sealing,  and, 
by  the  statute,  in  most  cases  signing  also; 
(7)  delivery;  (S)  attestation  by  witnesses. 
2  Blackstonc's  Com.,  §§  296,  30S.  To  simi- 
lar effect  is  Cruise's  Dig.,  tit.  32,  c.  2,  §  i. 

Lord  Coke  gives  ten  requisites:  "  First, 
writing;  secondly,  in  parchment  or  paper; 
thirdly,  a  person  able  to  contract;  fourthly,  by 
a  sufficient  name;  fifthly,  a  person  able  to  be 
contracted  with;  sixthly,  by  a  sufficient  name; 
seventhly,  a  thing  to  be  contracted  for; 
eighthly,  apt  words  required  by  law;  ninthly, 
sealing*  and,  tenthly,  delivery."    Co.  Litt.  35/'. 

A  deed  without  the  requisites  of  a  valid  con- 
veyance may  be  sufficient  to  grant  color  of 
title.  Gittens  v.  Lowry,  15  Ga.  336;  see  the 
title  Adverse  Possession,  vol.  i,  p.  850.  Or  to 
convey  personal  property  included  in  the  de- 
scription. Thompson  v.  Marshall,  36  Ala.  504, 
76  .^m.  Dec.  328. 

1.  See  the  title  Recording  Acts. 

2.  Whitaker  ->.  l^tiller,  83  III.  381;  Bowers  v. 
Newman,  2  McMull.  L.  (S.  Car.)  472. 

The  Middle  Name  Is  Not  Necessary,  nor  is  the 
middle  initial,  and  its  omission  from  the  name 
of  the  grantor  will  not  therefore  invalidate  the 
deed  for  lack  of  identity.  Banks  v.  Lee,  73 
Ga.  25,  Dodd  v.  Bartholomew,  44  Ohio  St. 
171.    See  also  the  title  Name. 

Especially  where  the  deed  contains  a  de- 
scription of  the  grantor  as  heir  of  a  person 
deceased  and  the  grantor  is  further  identified 
by  the  certificate  of  acknowledgment.  Blom- 
berg  V.  Montgomery,  (Minn.  1897)  72  N.  W. 
Rep.  56. 

Identity  of  Grantor  Must  Appear.  —  The 
"  Heirs  *^  of  a  Deceased  Person  are  ascertainable, 
but  a  deed  by  a  grantor  as  attorney  in  fact  for 
the  "  heirs  "  of  a  designated  person  conveys 
no  title,  there  being  nothing  to  show  that  they 
were  disclosed  in  the  power  of  attorney. 
Baldwin  v.  Goldfrank,  9  Tex.  Civ.  App.  269. 

3.  Bierer  v.  Fret/,,  32  Kan.  329;  Vasquez  v. 
Texas  Loan  Agency,  (Tex.  Civ.  App.  1898)  45 
S.  W.  Rep.  942. 

A  Clerical  Omission  of  the  name  of  the  grantor 
from  the  granting  clause  may  be  remedied  by 
its  appearance  ir:  other  parts  of  the  deed  and 
by  the  signature.  Mardes  v.  Meyers,  8  Tex. 
Civ.  App.  542. 

The  identity  of  the  grantor  may  be  ascer- 
tained from  the  execution  alone.     Elliot  v. 


Sleeper,  2  N.  H.  525;  Hrouska  r'.  Janke,  66 
Wis.  252. 

Adopting  Other  than  Proper  Name.  —  Where  a 
person,  with  intent  to  convey  title,  executes  a 
conveyance  of  property  in  a  name  not  his 
own,  he  is  bound  by  the  name  ihus  adopted, 
and  the  conveyance  is  effectual  to  vest  title  in 
the  grantee.  David  v.  Williamsburgh  City  F. 
Ins.  Co.,  83  N.  Y.  265,  38  Am.  Rep.  418.  See 
also  the  title  Name. 

4,  Ambiguous  Designation  of  Grantor.  —  Shel- 
lock  V.  Gilbert,  23  Minn.  386. 

An  heir  at  law  conveying  lands  of  his  an- 
cestor was  designated  in  one  part  of  the  deed 
as  agent  of  the  heirs  of  the  deceased,  but  in 
others  as  the  sole  granting  party.  The  deed, 
having  been  executed  by  him  alone  as  grantor, 
was  admitted  in  evidence  as  his  sole  deed. 
Endsley  v.  Strock,  50  Mo.  508. 

5.  Russ  V,  Stratton,  11  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  565. 

Husband  and  Wife  as  Cograntors.  —  A  joint 
deed  executed  jointly  by  hufeband  and  wife 
which  omits  to  name  the  wife  as  grantor  is 
inoperative  to  convey  any  estate  of  the  wife, 
or  relinquish  her  dower  or  other  interest. 
And  a  married  woman  cannot  be  estopped  by 
her  execution  unless  she  is  named  as  grantor. 
Powell  V.  Monson,  etc.,  Mfg.  Co.,  3  Mason  (L^. 
S.)  347;  Measels  v.  Martin,  (Ky.  1890)  13  S.  W. 
Rep.  359;  Payne  v.  Parker,  10  Me.  178.  25 
Am.  Dec.  221;  Lufkin  v.  Curtis,  13  Mass.  223;. 
Bruce  v.  Wood,  i  Met.  (Mass.)  542,  35  Am. 
Dec.  380;  Catlin  v.  Ware,  9  Mass.  218,  6  Am. 
Dec.  56;  Laughlin  v.  Fream,  14  W.  Va.  322. 

But  it  is  not  necessary  to  designate  the  in- 
terest of  the  wife.  Agricultural  Bank  v.  Rice, 
4  How.  (U.  S.)  225,  Dundas  v.  Hitchcock,  12 
How.  (U.  S.)  256;  VVhiting  7.  Stevens,  4  Conn. 
44;  Aldridge  v.  Burlison,  3  Blackf.  (Ind.)  201; 
Cox  V.  Wells,  7  Blackf.  (Ind.)  410,  43  Am. 
Dec.  98;  Frost  v.  Deering,  21  Me.  156;  Dodge 
V.  Nichols,  5  .-Mien  (Mass.)  548;  Raymond  r  . 
Holdcn,  2  Cush.  (Mass.)  264;  Melvin  v.  Mer- 
rimack River  Locks,  etc.,  16  Pick.  (Mass.)  137; 
Learned  v.  Cutler,  18  Pick.  (Mass.)  9;  Lithgow 
V.  Kaven.igh,  9  Mass.  173;  Stearns  Swift,  S 
Pick.  (Mass.)  532;  Heinmiller  v.  Hatheway,6o- 
Mich.  391;  Lineberger  v.  Tidwell,  104  N.  Car. 
506;  Foster  v.  Dennison,  9  Ohio  121;  Cincin- 
nati V.  Newell,  7  Ohio  St.  37;  Purcell  v.  Gos- 
horn,  17  Ohio  105,  49  Am.  Dec.  448. 

In  Bonter  v.  Northcote,  20  U.  C.  C.  P.  76,  a 
deed  in  which  the  wife  released  her  dower  and 
which  was   executed  by  both  husband  and* 
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(2)  Power  to  Convey  —  (a)  General  Rule  —  Capacity  to  Contract.  —  No  person  can 
become  a  grantor  in  a  deed  who  has  not  the  legal  capacity  to  make  a  convey- 
ance of  real  estate.  And  first  of  all,  capacity  to  contract  is  essential.  If  this 
is  lacking,  the  deed  is  in  law  either  void  ab  initio  or  voidable  at  the  grantor's 
election.' 

The  Lex  Loci  Eei  Sitae  governs  the  acquisition  and  transfer  of  all  interests  in 
real  property,  and  therefore  all  questions  of  a  grantor's  capacity  to  convey  are 
to  be  determined  with  reference  thereto.* 


wife,  was  held  to  bar  dower,  though  the  wife 
was  not  named  in  the  beginning  of  the  instru- 
ment as  a  formal  party. 

See  also  the  title  Husband  and  VVii'e. 

Some  of  Persons  Executing  Not  Named  as  Grant- 
ors.—  That  some  of  the  persons  executing  the 
instrument  were  not  named  as  grantors  has 
been  held  evidence  that  such  parlies  were  not 
intended  to  be  grantors  and  their  interests  did 
not  pass  by  the  deed.  Harrison  v.  Simons,  55 
Ala.  510;  Johnson  v.  Goff,  (Ala.  i8g8)  22  So. 
Rep.  995;  Hall  v.  Ditto,  (Ky.  iSgf))  12  S.  W. 
Rep.  941,  II  Ky.  L.  Rep.  667;  Peabody  v. 
Hevvett,  52  Me.  33,  83  Am.  Dec.  4S6.  See  also 
Williams  v.  Wilson.  4  Dana  (Ky.)  507. 

In  Agricultural  Bank  v.  Rice,  4  How.  (U. 
S.)  225,  property  belonging  to  a  married 
woman  had  been  bargained  by  an  executory 
contract,  the  husbands  and  wives  being  joint 
bargainors.  The  subsequent  deed  set  forth 
that  the  husbands  in  right  of  their  wives  con- 
veyed the  property,  and  was  executed  by  the 
husbands  and  wives  jointly.  The  court, /t->- 
Taney,  C.  said:  "  It  is  altogether  the  act 
of  the  husbands  and  they  alone  convey.  Now 
in  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grantor,  and  use  apt 
and  proper  words  to  convey  to  the  grantee, 
and  merely  signing  and  sealing  and  acknowl- 
edging an  instrument  in  which  another  person 
is  grantor  is  not  sufficient."  Compare  Jami- 
son V.  Jamison,  3  Whart.  (Pa.)  470,  31  Am. 
Dec.  536. 

As  to  Joinder  of  husband  in  deed  of  wife's 
property,  see  infra,  this  section,  J'o-Mer  to 
Convey  —  Coverture  —  Joinder  of  Husband. 

Estoppel.  —  It  has  been  held  that  one  execut- 
ing as  grantor,  and  likewise  his  heirs,  will  be 
estopped  to  deny  that  he  was  grantor  because 
of  the  fact  that  he  was  not  named  in  the  body 
of  the  deed  with  his  cograntors.  Hargis  v. 
Ditmore,  86  Ky.  653.  To  the  same  effect  are 
Stone  V.  Montgomery,  35  Miss.  107;  Elliot  v. 
Sleeper,  2  N.  H.  525;  Woodward  v.  Scavcr.  38 
N.  H.  29. 

1.  Francis  v.  Wilkinson,  147  111.  370.  Sec 
also  the  title  CoNTRAcrs,  vol.  7,  p.  100. 

Presumption  of  Capacity.  —  The  presumption 
of  law  is  that  tlie  grantor  in  a  deed  was  sane 
and  competent  to  execute  it  at  the  time  of  its 
execution.      Dclaplain   v.    Grubb,   (W.  Va.) 

1898)  30  s.  r:.  Rrp.  201. 

A  Deaf  Mute  May  Be  a  Grantor,  although  he 
be  uneducated,  hi  such  a  case,  evidence  that 
the  deed  was  explained  to  him  and  that  he 
was  believed  to  understand  it  having  been  ad- 
duced, in  the  absence  <t\  any  evidence  of  fraud 
the  deed  was  siistained.  Brown  v.  Brown,  3 
Conn.  299.  8  Am.  Dec.  187;  Morrison  71.  Mor- 
rison, 27  Gratt.  (Va.)  190.  Sec  the  title  DiiAi' 
AMI  DiMi:  Pl.usoNS,  vol.  8,  p.  842. 


Where  the  Same  Person  Is  Grantor  and  Grantee. 

—  In  Cameron  -■.  Steves,  9  New  Bruns.  141.  it 
was  held  that  a  man  cannot  convey  land  to 
himself,  and  therefore  a  deed  from  A.  to  B.,  C, 
and  himself,  and  their  heirs,  being  inopera- 
tive as  to  A.,  vested  the  whole  estate  in  B.  and 
C.  as  joint  tenants.  Delivering  the  opinion  of 
the  court.  Carter,  C.  J.,  said:  "  It  is  laid 
down  in  Perkins,  that  a  feoffment,  with  livery 
from  A.  to  .K.  and  B.,  vests  the  whole  estate 
in  B.,  for  A.  could  not  make  livery  to  himself; 
therefore,  by  virtue  of  the  livery  to  B.,  he  be- 
came enfeoffed  of  the  whole.  The  reason  of 
this  case  would  not  seem  to  apply  equally  to 
statutory  conveyances  where  no  livery  is  re- 
quired, and  it  may  be  doubted  whether  a  man 
could  enfeoff  another  of  an  undivided  share  of 
an  estate  to  be  held  with  the  feoffor.  But 
there  is  another  principle  which  would  seem 
applicable  to  this  case,  under  which  the  whole 
estate  would  vest  in  Cameron  and  Marshall. 
In  Sheppard's  Touchstone  (a  book  of  very  high 
authority),  at  page  82,  it  is  laid  down-  '  If  a 
deed  be  made  to  one  that  is  incapable,  and  to 
others  that  are  capabl.^,  in  this  case  it  shall 
enure  only  to  him  that  is  capable.  [And  if 
they  were  to  be  joint-tenants,  the  person  w ho  is 
capable  shall  take  the  whole;  but  if  they  were 
to  be  tenants  in  common,  he  shall  have  only 
his  particular  share.]' 

2.  The  Law  of  the  Place  "Where  the  Land  Is 
Situated  Governs  the  Grantor's  Capacity.  —  If  by 
that  law  he  is  incapable  the  le.x  doinici/ii  or  the 
lex  loci  (onlraclus  cannot  capacitate  him;  and 
conversely,  if  he  has,  by  that  law,  the  power 
to  convey,  it  cannot  be  affected  by  any  foreign 
law.  "  We  may  illustrate  the  principle,"  says 
Judge  Story,  "  by  an  application  to  cases  of 
common  occurrence  under  the  dominion  of  the 
common  law.  By  that  law  a  person  is  deemed 
a  minor,  and  is  incapable  of  conveying  real 
estate,  until  he  has  arrived  at  twenty-one  years 
of  age.  But  by  the  law  of  some  foreign  coun- 
tries minority  continues  until  twenty-five  or 
even  until  thirty  years  of  age.  Let  us  then, 
suppose  a  foreigner  owning  lands  in  England 
or  America  (where  the  common  law  prevails) 
who  is  by  the  law  of  his  domicil  in  his  minor- 
ity, but  who  is  over  twenty-one  years  of  age. 
It  is  clear  that  he  may  convey  his  real  estate 
in  I'^ngland  or  America,  notwithstanding  such 
domestic  incapacity,  for  he  is  of  the  a.ge  re- 
quired by  the  local  law.  On  the  other  hand, 
let  us  suppose  a  married  woman  who  is  domi- 
ciled in  a  foreign  country,  and  by  the  law  of 
that  country  is  capable  of  alienating  her  real 
estate  without  the  consent  of  her  husband, 
owning  real  estate  in  England  or  in  America, 
where  she  is  incapable  of  alienating  it  without 
such  consent;  she  cannot  alienate  it  without 
the  consent  of  her  husband,  and  her  separate 
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(b)  Coverture  —  aa.  At  Common  Law.  —  At  common  law  the  rule  is  inflexible 
that  the  deed  of  a  feme  covert  is  void  ab  initio.^  In  England  the  inconven- 
ience of  this  rule  was  in  part  averted  by  the  means  of  a  fine  and  recovery,  a 
fictitious  legal  proceeding  which  enabled  married  women  to  make  convey- 
ances of  land.^  In  England  this  method  of  conveyance  was  long  ago  abro- 
gated by  statute  which  provided  a  simpler  method  of  conveyance  for  married 
women. ^  It  was  never  generally  adopted  in  the  United  States,  and  is  now 
entirely  obsolete.** 

bl>  Separate  Estate.  —  The  power  of  a  married  woman  to  convey  her  equi- 
table or  statutory  separate  estate  is  treated  under  another  title.* 

cc.  Enabling  Statutes.  — The  policy  of  the  law  has  in  modern  times  gradually 
tended  towards  an  abatement  of  the  ancient  power  and  authority  of  the  hus- 
band over  the  wife;  and  therefore  by  statute  the  wife  is  now  very  generally 


act  will  be  held  ipso  facto  void  by  the  law  of 
the  situs."  Story  on  Conflict  of  Laws  (8th  ed.), 
§  431.  See  also  the  title  Private  Inter- 
national Law. 

This  rule  receives  further  illustration  in  the 
following  cases:  Elliott  v.  Minto,  6  Madd.  16; 
Doe  V.  Vardill,  5  B.  &  C.  438,  11  E.  C.  L.  266; 
Brodie  v.  Barry,  2  Ves.  &  B.  131 ;  Clark  v. 
Graham,  6  Wheat.  (U.  S.)  577;  Doyle  v.  Mc- 
Guire,  38  Iowa  410;  Saul  v.  His  Creditors,  5 
Martin  N.  S.  (La.)  569,  16  Am.  Dec.  212; 
Frierson  v.  Williams,  57  Miss.  451;  Shacklett 
V.  Polk,  51  Miss.  378;  Nicholson  v.  Leavitt,  4 
Sandf.  (N.  Y.)  276;  Hosford  v.  Nichols,  i 
Paige  (N.  Y.)  220;  Sell  v.  Miller,  11  Ohio  St. 
331;  O'Dell  V.  Rogers,  44  Wis.  136. 

1.  See  generally  the  title  Husband  and 
Wife. 

Deed  of  Feme  Covert  Void  Ab  Initio  at  Common 
Law.  —  Such  a  deed  was  not  merely  voidable, 
bui  absolutely  void,  and  was  not  therefore 
susceptible  of  subsequent  affirmance,  even  in 
equity.  Co.  Lilt.  42/',  note  249;  2  Black. 
Com.  293;  Cruise's  Dig.,  tit.  32,  c,  2,  §  29;  2 
Com.  Dig., 'tit.  Baron  and  Feme,  p.  78;  Hep- 
burn V.  Dubois,  12  Pet.  (U.  S.)  345;  Shaw  v. 
Russ,  14  Me.  435;  Concord  Bank  v.  Bellis,  10 
Cush.  (Mass.)  276;  Lowell  21.  Daniels,  2  Gray 
(Mass.)  161,  61  Am.  Dec.  448;  Den  Lawshee, 
24  N.  J.  L.  616;  Gillespie  v.  Worford,  2  Coldw. 
(Tcnn.)  638. 

Wife  to  Husband.  —  A  wife  cannot,  at  com- 
mon law,  convey  to  her  husband;  so  she 
cannot,  by  joining  with  her  husband  in  a  con- 
veyance to  a  trustee  reserve  a  power  to  appoint 
to  her  husoand's  use  or  to  devise  to  him. 
Dempsey  v.  Tylee,  3  Duer  (N.  Y.)  73. 

But  it  has  been  held  that  a  conveyance 
through  a  third  person  to  the  husband  is 
valid.  Jackson  v.  Stevens,  16  Johns.  (N.  Y.) 
110;  Meriam  v.  Harsen,  2  Barb.  Ch.  (N.  Y.) 
232. 

A  Deed  of  Confirmation  After  Removal  of  Cover- 
tare  must,  because  the  prior  deed  was  abso- 
lutely void  and  not  merely  voidable,  be  capable 
of  operating  as  a  primary  and  independent 
conveyance,  else  it  will  have  no  effect  at 
common  law.  Zouch  v.  Parsons,  3  Burr. 
1805;  Goodright  v  Straphan,  t  Cowp.  201; 
Bressler  v.  Kent,  61  111.  426,  14  Am.  Rep.  67; 
Baxter  v.  Bodkin,  25  Ind.  172;  Allen  v. 
Hooper,  50  Me.  374;  Hatch  v.  Bates,  54  Me. 
130;  Lowell  V.  Daniels,  2  Gray  (Mass.)  161, 
61  Am.  Dec.  448;  Concord  Bank  v.  Bellis, 
10  Cush.  (Mass.)  277;   Warner  v.  Crouch,  14 


Allen  (Mass.)  163;  Ezelle  v.  Parker,  41  Miss. 
520;  Dow  V.  Jewell,  18  N.  H.  355,  45  Am.  Dec 
371;  Perrine  v.  Pcrrine,  11  N.  J.  Eq.  144; 
Harris  v.  Burton,  4  Harr.  (Del.)  66;  Lefevre 
V.  Murdock  Wright  (Ohio)  205;  Dunham  v. 
Wright,  53  Pa.  St.  167;  Cope  v.  Meeks,  3 
Head  (Tenn.)  388;  Davis  v.  Andrews,  30  Vt. 
681. 

Execution  of  Power.  —  A  feme  covert  may  ex- 
ercise a  power.  Wright  v.  Englefield,  Ambl. 
473;  Driver  v.  Thompson,  4  Taunt.  297;  Tom- 
linson  7j.  Dighton,  I  P.  Wms  149;  Doe  v. 
Staple,  2  T.  R.  695;  Hearle  v.  Greenbank,  3 
Atk.  711;  Peacock  v.  Monk,  2  Ves.  191.  See 
also  the  title  Powers. 

2.  2  Kent's  Com.  150;  i  Washburn  on  Real 
Prop.  281:  Williamson  Real  Prop.  229.  And 
see  citations  following. 

3.  The  statute  3  &  4  Wm.  IV..  c.  74,  pro- 
vides that  the  deed  of  a  married  woman,  with 
the  concurrence  of  her  husband,  and  in  spe- 
cial cases  without  it,  if  acknowledged  by  her 
before  a  competent  officer,  on  a  previous 
examination,  apart  from  her  husband,  shall 
be  effectual  to  convey  or  relinquish  any  estate 
in  lands.  Later,  by  statute  37  &  38  Vic:.,  c. 
78,  a  married  woman,  when  holding  lands  as 
a  trustee,  may  convey  as  freely  as  a  single 
woman.    Williams  on  Real  Prop.  232. 

4.  Fines  and  Recoveries  Now  Obsolete. — 
4  Kent's  Com.  497;  Blyihe  v.  Dargin,  68  Ala. 
377;  Hartley  v.  Ferrell,  9  Fla.  37S;  Bressler  v. 
Kent,  61  111.  426,  14  Am.  Rep.  67;  Lawrence 
7J.  Heister,  3  Har.  &  J.  (Md.)  377:  Lithgow  v. 
Kavenagh,  9  Mass.  170;  Martin  v.  Dwelly,  6 
Wend.  (N.  Y.)  9,  21  Am.  Dec.  245;  Albany  F. 
Ins.  Co.  V.  Bay.  4  N.  Y.  30;  Jackson  v.  Gil- 
christ, 15  Johns.  (N.  Y.)  107;  Cope  v.  Meeks, 
3  Head  (Tenn.)  388;  Mount  v.  Kesterson,  6 
Coldw.  (Tenn.)  460. 

Customary  Deeds  of  Married  Women.  —  Deeds 
of  married  women  in  which  their  husbands 
join  as  cograntors  were  recognized  in  America 
as  customary  conveyances,  in  lieu  of  fines  and 
recoveries,  prior  to  the  substitution  of  statu- 
tory forms.  2  Kent's  Com.  153;  Durant  f. 
Ritchie,  4  Mason  (U.  S.)  45;  Shaw  v.  Russ,  14 
Me.  435:  Fowler  v.  Shearer,  7  Mass.  14; 
Albany  F.  Ins.  Co.  v.  Bay,  4  N.  Y.  32;  Jack- 
son V.  Gilchrist.  15  Johns.  (N.  Y.)  107;  Davey 
V.  Turner,  i  Dall.  (Pa.)  11;  Lloyd  v.  Taylor,  i 
Dall.  (Pa.)  17;  Watson  v.  Bailey,  i  Binn.  (Pa.) 
470,  2  Am.  Dec.  462. 

5.  See  the  title  Separate  Property  of  Mar- 
ried Women. 
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allowed  to  make  a  valid  deed  of  conveyance,  upon  compliance  with  certain 
formalities  which  the  statute  prescribes.*  These  statutes,  being  in  derogation 
of  the  common  law,  must  be  strictly  complied  with ;  otherwise  the  deed  is 
absolutely  void,  as  at  common  law.* 

Recent  Statutes  have,  in  many  states,  entirely  removed  the  common-law  dis- 
ability of  married  women,  thus  enabling  them  to  convey  property  by  deed  as 
though  unmarried.* 

dd.  Joinder  of  Husband  —  General  Eule  —  Husband  Must  Join. —  The  husband  must 
join  the  deed  of  his  wife  to  render  it  effectual  as  a  conveyance,  in  every  case, 
except  where  she  is  empowered  by  law  to  act  as  a  feme  sole,  or  unless  some 
mode  other  than  actual  joinder  in  the  deed  be  substituted  by  statute.^ 

As  Joint  Grantor.  —  The  husband  must  join  the  wife  as  joint  grantor  in  con- 
veyances of  real  estate  in  which  he  has  a  vested  interest.  He  must  therefore, 
in  such  cases,  be  named  as  grantor  in  the  body  of  the  deed  ;  for  if  he  join  only 
in  the  execution,  it  is  presumed  that  the  wife  only  was  intended  to  be  grantor, 
and  his  interest  does  not  pass.* 

1.  General  Statutes  in  regard  to  making  deeds 
do  not  by  implication  apply  to  deeds  of  mar; 
ried  women.  Applegate  v.  Gracy,  9  Dana  (Ky.) 
224;  Bell  V.  Lyle,  10  Lea  (Tenn.)  44.  But  they 
apply  to  such  deeds  as  she  may  make  as  a 
feme  sole.  Edwards  v.  Schoeneman,  104  111. 
283. 

Acknowledgment,  Separate  Examination,  and 
Certificate  of  Officer  arc  formalities  required  by 
many  statutes,  varying  in  the  different  states. 
For  a  full  treatise  of  these  matters,  see  the 
title  Acknowledgments,  vol.  i,  pp.  483,  512. 

2.  Statutory  Formalities  Must  Be  Observed.  — 
The  pcjwer  to  convey  being  given  by  statute, 
the  statute  operates  only  when  its  prescrip- 
tions have  been  observed. 

United  States.  —  Raverty  v.  Fridge,  3  Mc- 
Lean (U.  S.)  245;  Dundas  v.  Hitchcock,  12 
How.  (U.  S.)  256;  Lane  v.  Dolick,  6  McLean 
(U.  S.)  200;  Hepburn  v.  Dubois,  12  Pet.  (U. 
S.)  375;  Hollingsworih  v.  Flint,  loi  U.  S.  591. 

Alabama.  —  Alexander  v.  Saulsbury,  37  Ala. 
377;  Blythe  v.  Dargin,  68  Ala.  377. 

Arkansas.  —  Elliott  v.  Pearce,  20  Ark.  508. 

California.  —  Morrison  v.  Wilson,  13  Cal. 
498,  73  Am.  Dec.  593:  Leonis  v.  Lazzarovich, 
55  Cal.  57;  Bours  v.  Zachariah,  11  Cal.  281; 
Landers  v.  Bolton,  26  Cal.  408. 

Florida.  —  Carn  v.  Haisley,  22  Fla.  317. 

Illinois. —  Bressler?^  Kent,  61  111.  426,  14  Am. 
Rep.  67,  Lyon  v.  Kain,  36  111.  370.  Garrett  v. 
Moss,  22  III.  363;  Mariner  v.  Saunders,  10  111. 
113- 

Indiana.  —  Scott  v.  Purcell,  7  Blackf.  (Ind.) 
66,  39  Am.  Dec.  453. 

Kentucky.  —  Smith  v.  Shackleford,  9  Dana 
(Ky.)452;  Adams  i-.  Buford,  6  Dana  (Ky.)4oC; 
Applegate  v.  Gracy,  9  Dana  (Ky.)  215. 

Maryland.  —  Lewis  v.  Waters,  3  Har.  &  M. 
(Md.)  430. 

Missouri.  —  Reaume  v.  Chambers,  22  Mo. 
36;  Shroyer  v.  Nickell,  55  Mo.  267;  Price  v. 
Hart,  29  Mo.  171,  Boatman  v.  Curry,  25  Mo. 
433- 

New  York.  —  Elwood  v.  Klock,  13  Barb.  (N. 
Y.)  50;  Albany  F.  Ins.  Co.  v.  Bay,  4  N.  Y.  9; 
Doe  V.  Howland,  8  Cow.  (N.  Y.)  277,  i8  Am. 
Dec.  445;  Jackson  7j.  Stevens,  16  Johns.  (N. 
Y.)  no. 

North  Carolina.  —  Askew  v.  Daniel,  5  Ired. 
Eq.  (40  N.  Car.)  321;  Gilchrist  v.  Buie,  i  Dev. 
&  B.  Eq.  (21  N.  Car.)  359. 


Ohio.  —  Brown  v.  Farran,  3  Ohio  155; 
Rosenthal  v.  Mayhugh,  33  Ohio  St.  155;  Bar- 
ton V.  Morris,  15  Ohio  408;  Newell  v.  Ander- 
son, 7  Ohio  St.  12. 

Pennsylvania.  —  Logan  v.  Gardner,  136  Pa. 
St.  588,  20  Am.  St.  Rep.  939;  Jourdan  v.  Jour- 
dan,  9  S.  &  R.  (Pa.)  268,  II  Am.  Dec.  724; 
Buchanan  v.  Hazzard,  95  Pa.  St.  240;  Glidden 
V.  Strupler,  52  Pa.  St.  400;  Trimmer  v.  Heagy, 
16  Pa.  St.  484. 

Texas.  —  Cross  v.  Everts,  28  Tex.  532. 
Vermont.  —  Pratt  v.  Battels,  28  Vt.  685. 
Virginia.  —  Wynn  v.  Louthan,  86  Va.  946. 

3.  See  the  titles  Acknowledgment,  vol.  i, 
pp.  512,  522,  Separate  Property  (of  Married 
Women). 

4.  Time  of  Execution.  —  It  is  not  necessary  to 
the  validity  of  a  joint  deed  of  husband  and 
wife  that  they  should  both  execute  at  the  same 
time.    Lineberger  v.  Tidwell,  104  N.  Car.  506. 

Since  the  abolition  of  fines  and  recoveries, 
conveyances  can  only  be  made  by  a  married 
woman  if  her  husband  join  either  as  a 
grantor,  or  as  assenting  thereto,  according  as 
the  husband  has  a  vested  interest  in  the  wife's 
property  or  not,  unless  otherwise  provided  by 
statute.    See  citations  throughout  this  section. 

Recently  many  statutes  have  empowered 
married  women  to  deal  with  their  property  as 
if  unmarried.  In  such  case  joinder  of  the  hus- 
band is  clearly  not  necessary.  See  the  title 
Separate  Property  (of  Married  Women). 

5.  Disability  of  Coverture  Not  Kemoved  by  Stat- 
ute—  Joining  as  Grantor.  —  Where  the  com- 
mon-law disability  of  coverture  has  not  been 
removed  by  statute,  but  a  form  of  conveyance 
in  which  the  husband  shall  join  is  merely  sub- 
stituted for  the  ancient  fine  and  recovery,  it 
has  been  held  that  the  husband  must  join  as 
grantor,  i.  e.,  he  must  be  denominated  as  such 
in  the  deed,  execution  jointly  with  the  wife  of 
a  deed  in  which  she  alone  is  grantor  being 
held  insufficient.  Powell  t.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S.)  347;  Blythe  Dar- 
gin, 68  Ala.  370;  Gaston  7>.  Weir,  84  Ala.  193; 
Sheldon  v.  Carter,  90  Ala.  380;  Davidson  v. 
Cox,  112  Ala.  510;  Lawrence  t.  Heistcr,  3 
Har.  (S:  J.  (Md.)  371;  Jeweit  v.  Davis,  10  Allen 
(Mass.)68:  Lithgow  7/.  Kavcnagh,  9  Mass.  i6r. 

At  Common  Law  the  Husband  Had  a  Freehold 
Estate  in  His  Wife's  Lands,  during  the  cover- 
ture, which  he  might  convey  to  another,  but 
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To  Evidence  Assent.  —  In  order  to  evidence  his  assent  to  the  grant  of  the  wife, 
the  husband  must  also  join  in  her  conveyances  of  estates  in  which  he  has  no 
vested  interest,  and  with  reference  to  which  she  is  not  empowered  by  law  to 
act  as  a  fonc  sole.  He  is  not  in  such  cases  a  grantor,  and  therefore  need  not 
be  named  as  such  in  the  body  of  the  deed  ;  joining  in  the  execution  is  alone 
sufficient.* 


he  wife  could  not  convey,  as  her  existence 
>vas  merged  in  that  of  her  husband.  Bracton, 
lib.  4.  fol.  22,  202,  324;  Fleta,  lib.  5,  c.  34,  36; 
I  Roll.  Abr.  634,  Co.  Litt.  326^2,  Robertson  v. 
Norris,  1 1  Q.  B.  916,  63  E.  C.  L.  916;  Hepburn 
Dubois,  12  Pet.  (U.  S.)  345;  Junction  R.  Co. 
7'.  Harris,  9  Ind.  184,  68  Am.  Dec.  6i8;  Babb  v. 
Perley,  i  Me.  6;  Barber  v.  Root,  10  Mass. 
260,  Melvin  v.  Merrimack  River  Locks,  etc., 
16  Pick.  (Mass.)  165;  Den  v.  Lawshee,|24  N.  J. 
L.  616. 

And  this  interest  is  not  to  be  confounded 
with  curtesy,  wherein  the  husband  acquires 
no  vested  estate  during  coverture.  Marye  v. 
Root,  27  Fla.  460,  Oldham  v.  Henderson,  5 
Dana  (Ky.)  254. 

In  levying  a  fine  and  sufTering  a  common 
recovery,  the  earliest  form  of  common-law  con- 
veyance by  a  wife,  joinder  of  the  husband  was 
necessary.  See  citations  supra,  this  section, 
notes  2  and  4.  page  no;  also  cases  following. 

Wife's  Deed  Not  Enforced  in  Equity  as  Agree- 
ment to  Sell.  —  In  Blythe  Dargin,  68  Ala. 
370,  the  court,  by  Brickell,  C.  J.,  said-  "  It 
is  conceded  such  is  the  consequence  at  com- 
mon law,  but  as  husband  and  wife  have  the 
power  to  sell  as  well  as  the  power  to  convey, 
it  is  insisted  a  court  of  equity  will  treat  the 
deed  of  the  wife,  founded  on  a  valuable  con- 
sideration, shown  to  have  been  e.vecuted  with 
the  concurrence  of  the  husband,  as  a  contract 
to  convey,  and  will  decree  specihc  perform.- 
ance  of  it.  How  is  the  concurrence  of  the 
husband  to  be  shown?  The  statute  prescribes 
the  mode,  and  that  mode  is  exclusive.  No 
other  can  be  substituted  or  recognized  by  the 
courts.  An  instrument  in  writing  in  which 
they  appear  as  the  vendors,  attested  or 
acknowledged  as  the  statute  requires,  could 
possibly  operate  as  a  contract  to  convey,  of 
which  courts  of  equity  would  decree  specific 
performance,  if  it  was  fair  and  just  and 
founded  on  an  adequate,  valuable  considera- 
tion. If  specific  performance  was  decreed  of 
any  other  species  of  contract,  a  court  of  equity 
would  impart  validity  to  a  contract  pronounced 
by  the  common  law  void,  absolutely  void  as 
to  the  wife.  The  deed  cannot  properly  be 
styled  the  contract  of  husband  and  wife.  It 
is  no  more  nor  less  than  the  void  deed  of  the 
wife,  to  which  the  husband  is  not  a  party, 
and  to  which  his  concurrence  was  not  ex- 
pressed in  the  only  mode  in  which  the  law 
authorizes  its  expression.  The  principle  is 
too  well  settled  now  to  be  controverted  that 
the  mere  agreement  of  the  wife  for  the  sale  of 
her  real  estate,  though  made  with  the  assent 
of  the  husband,  is  void  at  common  law,  and 
against  her  a  court  of  equity  will  not  enforce 
it."  Citing  Short  v.  Battle,  52  Ala.  456; 
Marks  v.  Cowles,  53  Ala.  499,  Butler  v.  Buck- 
ingham, 5  Day  (Conn.)  492,  5  Am.  Dec.  174; 
Bressler  v.  Kent,  61  111.  426,  14  Am.  Rep.  67; 
Wooden  v.  Morris,  3  N.  J.  Eq.  65;  Martin  7-. 


Dwelly,  6  Wend.  (N.  Y.)  9,  21  Am.  Dec.  245; 
Miller  v.  Hine,  13  Ohio  St.  565. 

See  also  the  following  cases  which  hold  that 
joinder  of  the  husband  is  essential,  without 
explicitly  deciding  the  manner  in  which  he 
shall  join.  Rhea  v.  Rhenner,  i  Pet.  (U.  S.) 
105;  Hall  V.  Savage,  4  Mason  (U.  S.)  273; 
Durant  v.  Ritchie,  4  Mason  (U.  S.)45;  Alex- 
ander V.  Saulsbury,  37  Ala.  375,  Hartley  v. 
Ferrell,  9  Fla.  374;  Shumaker  v.  Johnson,  35 
Ind.  33,  Scott  V.  Purcell,  7  Blackf.  (Ind.)  66, 
39  Am.  Dec.  453;  Wall  v.  Nelson,  3  Litt.  (Ky.) 
395;  Shaw  7'.  Russ,  14  Me.  432;  Fowler  v. 
Shearer,  7  Mass.  14;  Hach  v.  Hill,  (Mo.  1890) 
14  S.  W.  Rep.  739;  Wheelock  v.  Overshiner, 
no  Mo.  100,  Perrine  v.  Newell,  49  N.  J.  Eq. 
57,  Tunison  ».  Bradford,  49  N.  J.  Eq.  210;  Lip- 
ley  V.  Wass,  49  N.J.  Eq.  463;  Den  7'.  Lawshee, 
24  N.  J.  L.  613;  Albany  F.  Ins.  Co.  v.  Bay,  4 
N.  Y.  9;  Lineberger  v.  Tidwell,  104  N.  Car. 
506;  Kidd  V.  Venable,  in  N.  Car.  535;  Bu- 
chanan V.  Hazzard,  95  Pa.  St.  240;  James  v. 
Everly,  3  Grant's  Cas.  (Pa.)  150,  Davey  v. 
Turner,  i  Dall.  (Pa.)  11;  Watson  v.  Bailey,  i 
Binn.  (Pa.)  470,  2  Am.  Dec.  462;  Jamison  -■. 
Jamison,  3  Whart.  (Pa.)  457,  31  Am.  Dec.  536; 
Cope  V.  Meeks,  3  Head  (Tenn.)  387;  Cannon 
V.  Boutwell,  53  Tex.  626;  Ford  v.  Ballard,  i 
Tex.  Civ.  App.  376;  Se.xton  v.  Pickering,  3 
Rand.  (Va.)  468,  Austin  v.  Brown,  37  W.  Va. 

Contra.  —  It  has  been  held  that  although  the 
husband  joined  only  in  the  execution  of  a  deed 
of  his  wife's  real  estate,  he  was  nevertheless  a 
grantor  for  all  purposes.  Elliott  v.  Sleeper,  2 
N.  H.  525,  where  the  court  said:  "  '  The  name 
of  the  grantor  is  not  put  in  the  deed  to  any 
other  intent  but  to  make  certainty  of  the 
grantor.'  This  certainty  is  attained  whenever 
a  person  signs,  seals,  acknowledges,  and  de- 
livers an  instrument  as  his  deed,  though  no 
mention  whatever  be  made  of  him  in  the  body 
of  it,  because  he  can  perform  these  acts  for  no 
other  fxjssible  purpose  than  to  make  the  deed 
his  own."  Citing  Bac.  Abr.,  tit.  Grant  (C); 
and  Perkins,  S§  59,  159.  To  the  same  effect 
are  Hargis  v.  Ditmore,  86  Ky.  653;  Woodward 
-'.  Seaver,  38  N    H.  29. 

1.  The  Husband  Has  No  Vested  Interest  in 
Wife's  Separate  Estate.  —  Therefore  the  law 
does  not  require  that  he  should  join  as  grantor 
in  a  conveyance  thereof  by  her,  it  is  enough 
if  his  assent  is  given  in  the  statutory  manner. 
In  Friedenwald  v.  Mullan,  10  Heisk.  (Tenn.) 
226,  the  court,  by  Deaderick,  J.,  said:  "  The 
purpose  or  reason  why  the  law  requires  that 
the  husband  should  join  in  the  deed  with  his 
wife  is  that  his  assent  to  the  conveyance  might 
appear,  and  that  it  might  also  appear  that  he 
was  present  to  protect  her  from  imposition. 
Cope  V.  Meeks,  3  Head  388.  Why  should  he, 
upon  the  face  of  the  deed,  be  required  to  say 
that  he  conveys,  and  is  seized  and  possessed, 
and  has  a  good  right  to  convey,  when  these 
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Statutes  Kequiring  Husband's  Assent  in  Writing. — Statutes  which  permit  convey- 
ances upon  the  assent  in  writing  of  the  husband  obviate  the  necessity  of  his 
joining  as  grantor;*  and  by  construction  a  similar  effect  has  been  given  to 
statutes  which  are  doubtful  or  require  a  joint  execution.* 


covenants  as  to  land  belonging  to  his  wife  are 
not  true  ?  All  that  is  required  of  him  to  signify 
his  assent  and  presence  is  his  signature."  To 
the  same  effect  are  Scharf  v.  Moore,  102  Ala. 
468:  Armstrong  i:'.  Stovall,  26  Miss.  275  ;  Stone 
v.  Montgomery,  35  Miss.  107.  See  also  Fetti- 
place  V.  Gorges,  i  Ves.  Jr.  46;  Rich  v.  Cockell, 
9  Ves.  Jr.  369;  Wagstaff  v.  Smith,  9  Ves.  Jr. 
520;  Sturgis  V.  Corp,  13  Ves.  Jr.  190;  Major  v. 
Lansley,  2  Russ.  &  M.  357;  Essex  v.  Atkins, 
14  Ves.  Jr.  542;  Brundige  v.  Poor,  2  Gill  &  J. 
(Md.)  I.  And  see  the  title  Separate  Prop- 
erty (of  Married  Women). 

An  Alien  Husband,  at  common  law,  can 
have  no  estate  of  freehold  in  his  wife's  lands, 
but  merely  a  usufructuary  right  at  most,  and 
therefore  he  need  not  join  as  grantor.  He 
cannot  make  a  valid  deed  of  lands,  but  his 
joinder  in  the  wife's  deed  is  sufficient  evidence 
of  his  assent  to  render  it  effectual.  Whiting 
V.  Stevens,  4  Conn.  44.  See  the  title  Aliens, 
vol.  2,  p.  64. 

Lands  Acquired  under  the  Mexican  Laws  are 
not  subject  to  the  common-law  rule  respect- 
ing conveyances  of  married  women.  They 
might  be  conveyed  by  any  informal  instru- 
ment, or  possibly  without  a  writing;  and  such 
original  powers  are  retained  except  those 
which  are  taken  away  expressly  by  statute. 
Therefore  a  deed  which  recited  the  title  of  the 
wife  and  declared  that  the  husband  joined, 
pursuant  to  the  statute,  was  held  sufficient, 
though  he  did  not  join  as  grantor,  but  merely 
signed.    Ingoldsby      Juan,  12  Cal.  564. 

Curtesy  in  Separate  Estates.  —  It  seems  to  be 
doubtful  whether  the  sole  conveyance  of  the 
wife  will  be  sufficient  to  bar  the  husband's 
curtesy  in  separate  estates.  In  New  York  the 
affirmative  is  held.  Yale  v.  Dederer,  22  N.  Y. 
460,  78  Am.  Dec.  216;  Hatfield  v.  Sneden,  54 
N.  Y.  287.  In  Massaehusetts  the  negative  is 
held.  Beal  v.  Warren,  2  Gray  (Mass.)  458; 
Willard  v.  Eastham,  15  Gray  (Mass.)  334,  77 
Am.  Dec.  366;  Campbell  v.  Bemis,  16  Gray 
<Mass.)  487.  See  the  title  Curtesy,  vol.  8,  p. 
506. 

1.  Statutes  Providing  for  Assent  in  Writing  of 

the  husband  in  order  that  a  wife  may  convey 
are  sufficiently  complied  with  if  the  husband 
•merely  signs  his  wife's  deed.  Roberts  v. 
Mclntire,  84  Me.  362;  Hills  v.  Bearse,  9  Allen 
"(Mass.)  403;  Child  v.  Sampson,  117  Mass. 
^2. 

In  Chapman  v.  Miller,  128  Mass.  269,  the 
court,  by  Gray.  C.  J.,  said:  "The  wife,  having 
acquired  her  title  by  deed  since  the  statute  of 
1857,  might  convey  it  without  her  husband 
joining  as  a  grantor;  and  the  insertion  of  his 
name  in  the  last  clause  of  the  mortgage,  with 
his  signature  and  seal,  manifest  the  '  assent  in 
writing  '  which  was  all  that  was  requisite  to 
make  it  valid." 

In  Bray  v.  Clapp,  80  Me.  277,  6  Am.  St. 
Rep.  197,  the  court,  by  Peters,  C.  J.,  said:  "In 
^iome  of  the  states  the  statutory  provision  is  that 
her  deed  must  be  made  with  '  his  assent'  or 
'  written  assent.'  No  more  than  written 
9  C.  of  L.— 8  I 


assent  was  really  intended  by  our  own  stat- 
ute, the  difference  in  phraseology  being  but 
accidental  and  not  essential.  An  appeal  to 
the  common-law  rules  does  not  weaken  the 
argument,  because  they  are  inapplicable." 

2.  Construction  of  Statutes  as  to  Joinder  of 
Husband.  —  In  Ccnneiticut,  under  Gen.  Stat., 
tit.  18,  c.  6,  ^  10,  a  provision  that  "all  convey- 
ances of  the  real  estate  of  married  women  exe- 
cuted by  them  jointly  with  their  husbands  " 
shall  be  effectual  to  transfer  real  estate  was 
held  to  have  been  sufficiently  complied  with 
where  the  husband  joined  only  in  the  execu- 
tion. "  By  signing  he  gives  proof  that  he  has 
had  an  opportunity  to  protect  her  from  an  im- 
provident contract,  and  that  he  surrenders  to 
her  grantee  all  the  right,  title,  and  interest 
which  he,  as  husband,  has  in  the  land.  The 
statute,  it  will  be  observed,  only  requires  that 
he  shall  execute;  in  legal  language  he  who 
signs  executes;  and  we  may  not  add  to  the 
statutory  requirements  another,  namely,  that 
his  name  shall  also  be  inserted  in  the  prem- 
ises of  the  deed."  Pardee,  J.,  in  Pease  r. 
Bridge,  49  Conn.  58.  See  Whiting  v.  Stevens, 
4  Conn.  44. 

In  Florida,  the  Act  of  Feb.  4,  1835  (McC. 
Dig.  755.  §  9)>  provides  that  "  any  married 
woman  owning  real  estate  of  inheritance  may 
sell  and  convey  the  same  as  though  she  were 
sole  and  unmarried,  provided  the  husband 
join  in  such  sale  or  conveyance."  The  court, 
by  Randall,  C.  J.,  said:  "  We  are  entirely 
satisfied,  not  only  upon  authority,  but  upon 
well-settled  principles  of  law,  that  the  deed  of 
Mrs.  Evans,  in  which  her  husband  joined  [in 
the  execution  merely],  *  *  *  ^vas  suffi- 
cient in  law  to  convey  her  legal  title."  Evans 
V.  Summerlin,  19  Fla.  858. 

Illinois.  —  Miller  v.  Shaw,  103  111.  277; 
Dean      Shreve,  155  111.  650. 

In  Schley  -•.  Pullman  Palace  Car  Co.,  25 
Fed.  Rep.  890,  Gresham,  J.,  said:  "  The  hus- 
band was  required  to  join  her  in  the  execution 
of  a  deed.  Did  the  husband  so  join  in  the 
execution  of  this  deed?  That  he  intended  to 
do  so,  and  thought  he  had,  admits  of  no 
doubt:  and  it  is  equally  clear  that  both  the 
wife  and  the  husband  undertook  in  good  faith 
to  convey  their  entire  interest  and  estate  in 
the  premises  to  the  grantees.  *  *  *  Courts 
should  uphold  deeds  and  other  contracts 
when  the  intention  of  the  parties  is  clear. 
Although  the  husband's  name  does  not  ap. 
pear  in  the  body  of  the  deed,  he  signed, 
sealed,  and  delivered  it,  and  thus  joined  hi& 
wife  in  its  execution." 

Maine.  —  In  Bray  v.  Clapp,  80  Me.  277.6 
Am.  St.  Rep.  197,  the  court,  by 'Peters,  C.  J., 
said:  "  The  statute  exacts  the  '  joinder  of  her 
husband,'  not  as  a  grantor,  because  he  has 
nothing  to  grant,  but  as  an  asscnter  merely, 
for  he  has  only  the  power  to  withhold  or  give 
his  assent.  *  ♦  *  The  word  '  joinder  '  im- 
plies that  the  assent  is  to  be  expressed  in  writ- 
ing in  her  deed."  Followed  in  Roberts  v. 
Mclntire,  84  Me.  362. 
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Parol  Evidence  of  Assent.  —  But  parol  evidence  of  the  husband's  assent  is  clearly 
in.idini.ssiblc  where  he  fails  to"  join  in  the  execution.* 

Infancy  —  aa.  General  Rule.  —  An  infant,  by  reason  of  his  inability  to  con- 
tract, except  for  necessaries,  does  not  possess  the  requisite  legal  capacity  to 
make  an  irrevocable  deed  of  conveyance.* 

Infant's  Deed  Voidable  Only.  —  An  infant's  deed  is  not  for  this  reason  void  ipso 
facto,  but  merely  voidable  ;  that  is,  it  is  susceptible  of  afifirmance  or  disaffirm- 
ance by  the  infant  after  he  becomes  sui juris  by  attaining  to  his  majority.* 

Affirmance  and  Disaffirmance  —  {ad)  Act  of  Election.  —  When  an  infant  grantor 
becomes  sui  juris  he  may  elect  to  ratify  his  deed  or  disaffirm  it.*  But  this 
he  cannot  do  during  his  minority,'*  nor  can  any  other  person  either  before  or 


1.  Evidence  of  Verbal  Assent  Admissible.  — 

Buchanan  c-'.  Hazzard,  95  Pa.  St.  240;  Trimmer 
f.  Heagy,  16  Pa.  St,  484;  Ford  v.  Ballard, 
I  Tex.  Civ.  App.  376;  Cannon  v.  Boutwell,  53 
Tex.  626. 

2.  Infants'  Conveyances.  —  Co.  Litt.  380/'/ 
Bac.  Abr.,  tit.  Infancy  and  Age;  Whitling- 
ham's  Case,  8  Coke  42(5.  See  also  the  title 
Infancy. 

Delivery  After  Majority  of  a  deed  otherwise 
executed  during  minority  by  one  to  whom  it 
had  been  given  for  delivery  is  valid  and  bind- 
ing as  the  deed  of  one  sui  juris,  if  such  de- 
livery is  made  with  the  assent  of  the  grantor, 
otherwise  not.  Sims  v.  Smith,  gg  Ind.  46g,  50 
Am.  Rep.  gg. 

Mortgages.  —  The  same  principle  applies  to 
mortgages  as  to  indefeasible  conveyances  of 
real  estate.  Dixon  v.  Merritt,  21  Minn.  ig6; 
Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221;  Rob- 
erts V.  Wiggin,  I  N.  H.  73,  8  Am.  Dec.  38; 
State  v.  Plaisted,  43  N.  H.  413;  Adams  v. 
Ross,  30  N.  J.  L.  505,  82  Am.  Dec.  237; 
Palmer  v.  Miller,  25  Barb.  (N.  Y.)  3g9;  Hoyle 
V.  Stowe,  2  Dev.  &  B.  L.  (ig  N.  Car.)  320;  Mc- 
Gan  V.  Marshall,  7  Humph.  (Tenn.)  121.  See 
the  title  Mortgages. 

Leases  are  governed  by  the  same  principle. 
Slater  v.  Brady,  14  I.  R.  C.  L.  61;  Illinois 
Land,  etc.,  Co.  v.  Bonner,  75  111.  315;  Scran- 
ton  V.  Stewart,  52  Ind.  69;  Dixon  v.  Merritt, 
21  Minn.  196;  Griffith  v.  Schwenderman,  27 
Mo.  412;  Baxter  v.  Bush,  29  Vt.  465.  See 
the  titles  Leases;  Easements.  And  see  also 
McCarthy  v.  Nicrosi,  72  Ala.  332,  47  Am.  Rep. 
418. 

"  There  is  no  difference,  in  this  respect,  be- 
tween a  feoffment  and  deeds  which  convey  an 
interest."  Lord  Mansfield,  in  Zouch  v.  Par- 
sons, 3  Burr.  1794. 

The  disability  of  infancy  as  to  a  particular 
tract  of  land  cannot  be  removed  by  a  provi- 
sion to  that  purpose  in  the  deed  by  which  it  is 
acquired.  Sewell  v.  Sewell,  92  Ky.  500,  36 
Am.  St.  Rep.  606. 

Exchanges  and  Partitions.  —  Deeds  of  ex- 
change of  land  (Buchanan  v.  Hubbard,  iig 
Ind.  187;  Williams  v.  Brown,  34  Me.  594; 
Ellis  V.  Alford,  64  Miss.  8;  Williams  v. 
Mabee,  7  N.  J.  Eq.  500),  and  deeds  of  parti- 
tion (Terrell  v.  Weymouth,  32  Fla.  255,  37 
Am.  St.  Rep.  g4;  Amey  v.  Cockey,  73  Md. 
297;  Whittemore  v.  Cope,  11  Utah  344),  exe- 
cuted by  infants,  are  voidable. 

3.  Infants'  Deeds  Voidable,  Not  Void.  —  See 
generally  the  title  Infancy. 

"  The  contracts  of  an  infant,  not  only  such 


as  take  effect  by  his  actual  delivery  of  the 
subject-matter  (as  a  feoffment  with  livery,  or 
a  sale  and  manual  delivery  of  goods),  but  all 
his  deeds,  whether  at  the  common  law  or 
under  the  statute  of  uses,  whether  relating  to 
real  or  personal  property,  are  voidable  merely, 
not  void."  Woodworth,  J.,  in  Roof  v. 
Stafford,  7  Cow.  (N.  Y.)  179.  See  also  Scott 
V.  Buchanan,  11  Humph.  (Tenn.)  471;  Doe  v. 
Lee,  13  New  Bruns.  486;  Doe  v.  Charlton,  21 
New  Bruns.  119;  McDonald  v.  Restigouche 
Salmon  Club,  33  New  Bruns.  472;  Foley  v. 
Canada  Permanent  Loan,  etc..  Co.,  4  Ont. 
Rep.  38. 

Infants'  deeds  without  consideration  have 
been  held  void.  Swafford  v.  Ferguson,  3  Lea 
(Tenn.)  292,  31  Am.  Rep.  639;  Robinson  v. 
Coulter,  90  Tenn.  705,  25  Am.  St.  Rep.  708. 
See  also  Kline  v.  Beebe,  6  Conn.  494. 

An  infant's  deed  delegating  a  naked  power 
is  void;  but  if  it  carry  an  interest  it  is  merely 
voidable.  Roof  v.  Stafford,  7  Cow.  (N.  Y.) 
180;  Bool  t'.  Mix,  17  Wend.  (N.  Y.)  iig,  31 
Am.  Dec.  285. 

An  Infant's  Deed  Will  Be  Held  Void  when  it 
appears  on  its  face  to  be  to  his  prejudice. 
Keane  v.  Boycott,  2  H.  Bl.  511 ;  Tucker  v. 
Moreland,  10  Pet.  (U.  S.)  58;  Green  v.  Wild- 
ing, 59  Iowa  679,  44  Am.  Rep.  696;  Glamor- 
gan V.  Lane,  g  Mo.  472;  Wheaton  v.  East,  5 
Yerg.  (Tenn.)  41,  26  Am.  Dec.  251. 

An  Infant's  Deed  Will  Be  Held  Not  Even  Void- 
able when  the  infant,  in  making  the  convey- 
ance, does  only  what  the  law  would  have 
compelled  him  to  do.  Zouch  v.  Parsons,  3 
Burr.  1804;  Irvine  v.  Irvine,  9  Wall.  (U.  S.) 
626;  Tucker  v.  Moreland,  10  Pet.  (U.  S.)  58. 

4.  See  the  title  Infancy. 

As  to  rights  of  innocent  purchasers,  see 
the  titles  Estoppel;  Notice;  Recording 
Acts. 

5.  Election  Cannot  Be  Made  Before  Majority.  — 

The  disability  which  prevents  an  infant  from 
making  a  binding  deed  operates  likewise  to 
prevent  a  disaffirmance  or  ratification.  Zouch 
V.  Parsons,  3  Burr.  1794  ;  Hastings  v.  Dollar- 
hide,  24  Cal.  195;  Shipman  v.  Horton,  17 
Conn.  482;  Welch  v.  Bunce,  83  Ind.  382; 
Dunton  v.  Brown,  31  Mich.  182;  Shipley  v. 
Bunn,  125  Mo.  445;  Emmons  v.  Murray,  16  N. 
H.  385;  Bool  V.  Mix,  17  Wend.  (N.  Y.)  119,  31 
Am.  Dec.  285;  Roof  v.  Stafford,  7  Cow.  (N. 
Y.)  183;  McCormic  v.  Leggett,  8  Jones  L.  (53 
N.  Car.)  425;  Norris  v.  Wait,  2  Rich.  L.  (S. 
Car.)  148,  44  Am.  Dec.  283;  O'Dell  z.  Rogers, 
44  Wis.  136. 

The  rule  is  otherwise  where  personal  prop- 
4  Volume  IX. 


Keqaisites  and  Component  Parts,  DEEDS. 


The  Parties. 


after  majority,  for  it  is  a  personal  right,*  except  in  case  of  his  death,  when  his 
heirs  or  those  who  take  his  estate  as  legal  representatives  may  exercise  the 
right  in  his  stead.* 

To  Disaffirm  Eequires  Some  Positive  Act  clearly  indicating  an  election  to  that  pur- 
pose. As  to  the  nature  of  the  act  required,  some  authorities  hold  that  it 
must  be  of  equal  solemnity  with  the  act  disaffirmed.'  Others,  however,  reject 
this  view  as  an  ancient  doctrine  having  no  place  in  modern  law.*  But  what- 
ever be  the  requisite  degree  of  formality,  the  acts  must  in  every  case  be  such 
as  clearly  to  manifest  an  intention  to  disaffirm.^ 


erty  is  concerned.  North  Western  R.  Co.  v. 
M'Michael,  5  Exch.  124;  Childs  v.  Dobbins, 
55  Iowa  205;  Robinson  r.  Weeks,  56  Me.  102; 
Chapin  v.  Shafer,  49  X.  Y.  407;  Petrie  v.  Wil- 
liams, 68  Hun  (X.  Y.)  5S9. 

Anciently  a  distinction  was  observed  be- 
tween deeds  and  matters  of  record.  "  For 
matters  in  fait  he  shall  avoid  either  within 
age,  or  at  full  age,  as  hath  been  said."  Co. 
Lilt.  380^.  See  Bac.  Abr.,  tit.  Infancy  and 
Age,  (I)  5. 

1.  A  Personal  Bight.  —  Privies  in  estate  can- 
not avoid,  though  privies  in  blood  may.  Bac. 
.•\br.,  tit.  Infancy  and  Age,  (I)  6;  Whitting- 
ham's  Case,  8  Coke  42^/  Gillenwaiers  v. 
Campbell.  142  Ind.  529. 

Therefore  a  grantee  in  a  quitclaim  deed 
cannot  disaffirm  a  prior  mortgage  given  by 
his  grantor  during  infancy.  Singer  Mfg.  Co. 
V.  Lamb,  Si  Mo.  221;  Hoyle  v.  Stowe,  2  Dev. 
iS:  B.  L.  (19  X.  Car.)  320.  To  the  same  effect 
is  Baldwin  v.  Rosier,  4S  Fed.  Rep.  Sio. 

A  Stranger  cannot  exercise  the  right  to  ratify 
or  disaffirm.  Hooper  v.  Payne,  94  Ala.  223; 
Hastings  v.  Dollarhide,  24  Cal.  195;  Xightin- 
gale  -J.  Withington,  15  Mass.  272,  S  .A.m.  Dec. 
loi;  Worcester  v.  Eaton,  13  Mass.  371,  7  .Am. 
Dec.  155;  Oliver  v.  Houdlet,  13  Mass.  237,  7 
Am.  Dec.  134;  Van  Bramer  v.  Cooper, 
2  Johns.  (X.  Y.)  279;  Hartness  v.  Thompson,  5 
Johns.  (X.  Y.)  160;  Brown  v.  Caldwell,  10  S. 
&  R.  (Pa.)  114,  13  Am.  Dec.  660. 

Xor  can  an  attaching  creditor.  Kendall  v. 
Lawrence,  22  Pick.  (Mass.)  540. 

Xor  the  infant's  guardian.  Dunton  v. 
Brown,  31  Mich.  1S2. 

2.  Heirs  or  Legal  Representatives  May  Disaffirm 
within  the  same  time  and  in  the  same  manner 
that  the  infant  himself  might  if  living.  Whit- 
tingham's  Case,  8  Coke  42^;  Bozeman  v. 
Browning,  31  Ark.  364;  Illinois  Land,  etc., 
Co.  V.  Bonner,  75  111.  315;  Gillen waters  v. 
Campbell,  142  Ind.  529;  Har\-ey  v.  Briggs,  68 
Miss.  60;  Walton  v.  Gaines,  94  Tenn.  420; 
Simkins  v.  Searcy,  10  .Te.x.  Civ.  App.  406; 
Searcy  f.  Hunter,  81  Tex.  644,  26  .Am.  St. 
Rep.  837;  Veal  v.  Fortson,  57  Tex.  4S2;  Per- 
son v.  Chase,  37  Vt.  647,  88  Am.  Dec.  630. 

3.  Act  of  Disaffirmance.  —  Bac.  Abr.,  tit.  In- 
fancy and  .Age,  (I)  5,  7;  Baylis  Dineley,  3 
M.  &  S.  4S2;  Zouch  Parsons,  3  Burr.  1794; 
Vallandingham  v.  Johnson,  85  Ky.  2S8;  Jack- 
son V.  Carpenter,  11  Johns.  (X.  Y.)  539. 

4.  Singer  Mfg.  Co.  v.  Lamb,  Si  Mo.  225; 
Allen  Poole,  54  Miss.  323.  See  Tucker  v. 
Moreland,  10  Pet.  (U.  S.)  72. 

5.  Sufficiency  of  Act,  —  Xotice  of  disaffirm- 
ance, "  followed  by  acts  of  ownership  or  such 
as  indicate  a  claim  of  title  against  the  convey- 
ance intended  to  be  disatT-         -uch  as  pos- 


session, suit  to  regain  possession  or  to  cancel 
the  deed,  paj-ment  of  ta.xes,  selling,  leasing, 
or  offering  to  sell  or  lease,  improving  the 
premises,  or  such  like  acts,"  constitute  a  suffi- 
cient disaffirmance.  Walker,  J.,  in  Tunison 
f.  Chamblin,  SS  111.  386.  See  also  Scott  v. 
Brown,  106  Ala.  604. 

Thus  a  deed  of  disaffirmance,  Mette  v.  Felt- 
gen,  (111.  iSgi)  27  X.  E.  Rep.  911 ;  or  bringing 
suit  to  cancel  the  deed  disaffirmed,  Jenkins  v. 
Jenkins,  12  Iowa  195;  or  to  obtain  possession 
of  the  land  conveyed,  Craig  v.  Van  Bebber, 
100  Mo.  5S4;  O'Dell  V.  Rogers,  44  Wis.  136; 
have  been  held  sufficient. 

In  Indiana  a  written  notice  of  disaffirmance 
to  the  grantee  is  sufficient.  Scranton  v.  Stew- 
art, 52  Ind.  6g. 

A  Warranty  Deed  of  the  Same  Land  to  An- 
other Grantee  is  conclusive  evidence  of  an  in- 
tention to  disaffirm;  and  the  recording  of  the 
deed  is  constructive  notice.  Tucker  f.  More- 
land,  10  Pet.  (U.  S.)  72;  Scott  V.  Brown,  106 
Ala.  604;  Illinois  Land,  etc.,  Co.  v.  Beem,  2 
111.  App.  390;  Vallandingham  v.  Johnson,  85 
Ky.  2S8;  Corbett  v.  Spencer,  63  Mich.  731; 
Dixon  V.  Merritt,  21  Minn.  196;  Allen  v. 
Poole,  54  Miss.  323;  Peterson  f.  Laik,  24  Mo. 
541,  69  .Am.  Dec.  441;  Xorcum  f.  Sheahan,  21 
^lo.  25,  64  Am.  Dec.  214:  Xorcum  -j.  Gaty,  19 
Mo.  65;  Youse  V.  Xorcum,  12  Mo.  550,  51  Am. 
Dec.  175;  Jackson  v.  Carpenter,  11  Johns.  (X. 
Y.)  539;  Jackson  v.  Burchin,  14  Johns.  (X.  Y.) 
124;  Bool  v.  Mix,  17  Wend.  (X.  Y.)  119.  It 
has  been  held  that  if,  at  the  time  of  the  deed 
of  avoidance,  the  land  was  held  adversely, 
that  would  prevent  the  operation  of  the  dis- 
affirming deed.  Harris  v.  Cannon,  6  Ga.  3S2; 
Harrison  v.  Adcock,  8  Ga.  68;  Riggs  z\  Fisk, 
64  Ind.  TOO. 

A  Qoitclaim  Deed  is  as  effective  to  disaffirm 
as  one  containing  covenants  of  warranty,  in 
case  the  deed  disaffirmed  purports  to  convey 
the  entire  estate  of  the  infant  indefeasibly, 
and  no  other  interest  has  subsequently  been 
acquired.  Bagley  v.  Fletcher,  44  .Ark.  153; 
Eagle  Fire  Co.  v.  Lent,  6  Paige  (X.  Y.)  635. 

But  in  case  the  deed  of  the  infant  is  a  mort- 
gage, a  quitclaim  deed  affords  no  evidence  of 
an  intention  to  disaffirm,  for  it  purports  to 
convey  only  the  estate  remaining  in  the 
grantor  at  the  time  of  its  execution,  and  the 
two  instruments,  being  consistent  with  each 
other,  can  stand  together.  Breckenridge  v. 
Ormsby,  I  J.  J.  Marsh  (Ky.)  236,  19  .Am.  Dec. 
71;  Langdon  v.  Clayson,  75  Mich.  204;  Singer 
Sifg.  Co.  v.  Lamb,  Si  Mo.  221;  Eagle  Fire  Co. 
J/.  Lent,  6  Paige  ^X.  Y.)  635,  where  Chancelloi 
Walworth  said:  "To  render  a  subsequent 
conveyance  by  an  infant  an  act  of  dissent  to 
his  prior  deed  it  must  be  inconsistent  there- 
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To  Affirm  requires  no  positive  act,  unless  affirmation  is  sought  to  be  effected 
before  the  jjeriod  of  time  allowed  by  law  for  election  has  expired;*  for  a 
deed  made  during  infancy  will  stand  until  disaffirmed.*"'  Positive  acts  evinc- 
ing an  intention  to  affirm  will  be  effective  of  that  result  without  any  deed  or 
writing:  of  affirmance.** 


with,  so  that  both  cannot  properly  stand  to- 
gether." 

And  where  the  infant's  deed  conveyed  one 
interest,  and  another  was  afterwards  acquired 
by  inheritance,  a  deed  of  all  "  right,  title,  and 
interest  "  was,  for  the  same  reason,  held  not 
an  avoidance.  Leitensdorfer  v.  Hempstead, 
i3  Mo.  269.  To  the  same  effect  see  Buchanan 
-'.  Grigg-s,  18  Neb.  121. 

A  Mortgage  will  be  effectual  to  disaffirm  a 
conveyance,  but  not  to  disaffirm  another  mort- 
gage; for  the  two  may  well  stand  together, 
the  second  subject  to  the  first;  hence  an  inten- 
tion to  disaffirm  is  not  to  be  inferred  from  the 
mortgage  alone.  Ward  v.  Anderson,  iii  N. 
Car.  115;  McGan  v.  Marshall,  7  Humph. 
(Tenn.)  121. 

Nor  will  a  mortgage  be  effectual  even  to  dis- 
affirm a  deed,  where  the  two  may  stand  to- 
gether, as  where  a  son  deeded  lands  to  his 
father,  and  after  his  majority,  and  after  his 
father's  death,  mortgaged  the  same  to  a  third 
person.  The  mortgage  was  held  not  incon- 
sistent with  the  deed,  because  it  could  operate 
on  the  inheritance.  Buchanan  v.  Griggs,  18 
Neb.  121. 

Entry.  —  Some  authorities  hold  that  an  entry 
is  necessary  in  every  case,  Johnson  v.  McKay, 
2  New  Zeal.  L.  Rep.  156;  Slater  v.  Brady,  14 
I.  R.  C.  L.  61;  except  in  deeds  of  bargain  and 
sale,  Harris  v.  Cannon,  6  Ga.  382;  Bool  v. 
Mix,  17  Wend.  (N.  Y.)  120.  A  writ  of  entry 
has  been  held  equivalent  to  an  actual  entry. 
Chadbourne  v.  Rackliff,  30  Me.  354. 

All  the  authorities  agree  that  an  entry  will 
disaffirm.  Bac.  Abr.,  tit.  Infancy  and  Age,  (I) 
5,  7;  Irvine  v.  Irvine,  g  Wall.  (U.  S.)  627; 
Allen  V.  Poole,  54  Miss.  331;  White  v.  Flora,  2 
Overt.  (Tenn.)426. 

But  that  an  entry  is  not  necessary,  see 
Riggs  V.  Fisk,  64  Ind.  100;  Jackson  v.  Car- 
penter, II  Johns.  (N.  Y.)  539. 

Ratification  of  Inconsistent  Conveyance.  — 
Ratification  of  one  of  two  sales  of  the  same 
property  disaffirms  the  other.  Derrick  v. 
Kennedy,  4  Port.  (Ala.)  41. 

1.  See  infra,  this  section,  Ti?ne  of  Election. 

2.  Infant's  Deed  Valid  Until  Avoided.  —  An 
infant's  deed  is  valid  until  avoided.  It 
passes  the  estate  subject  to  be  divested  by 
avoidance.  Wallace  v.  Lewis,  4  Harr.  (Del.) 
75;  Tunison  v.  Chamblin,  88  111.  378;  Jenkins 
'■.  Jenkins,  12  Iowa  198;  Singer  Mfg.  Co.  v. 
Lamb,  81  Mo.  221;  Huth  v.  Carondelet  Marine 
R.,  etc.,  Co.,  56  Mo.  208;  Leitensdorfer  v. 
Hempstead,  18  Mo.  269;  State  v.  Plaisted,  43 
N.  H.  413;  Palmer  v.  Miller,  25  Barb.  (N.  Y.) 
399;  White  V.  Flora,  2  Overt.  (Tenn.)  431; 
Stuart  V.  Baker,  17  Tex.  421;  Bingham  z. 
Barley,  55  Tex.  281,  40  Am.  Rep.  801;  Bige- 
low  V.  Kinney,  3  Vt.  353,  21  Am.  Dec.  589. 

3.  Positive  Acts  of  AfiB.rniance.  —  A  Deed  of 
Affirmance  renders  the  first  deed  binding  a/> 
initio.  Cox  I..  McGowan,  116  N.  Car.  131. 
See  Breckenridge  v.  Floyd,  7  Dana  (Ky.)  456. 

Receiving  Rent  on  a  lease  made  during  in- 
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fancy  is  an  affirmance  of  the  lease.  Hulh  v, 
Carondelet  Marine  R.,  etc.,  Co.,  56  Mo.  202. 

Receiving  the  Consideration  Money,  or  a  part 
thereof,  together  with  expressions  of  satisfac- 
tion with  the  contract,  will  operate  to  affirm 
the  lease.  Davidson  v.  Young,  38  111.  145; 
Black  V.  Hills,  36  111.  376,  87  Am.  Dec.  224; 
Ferguson  v.  Bell,  17  Mo.  348;  McCormic  v. 
Leggett,  8  Jones  L.  (53  N.  Car.)  425;  Smith  v. 
Gray,  116  N.  Car.  311;  Ihley  v.  Padgett,  27  S. 
Car.  300. 

Retaining  a  Note  for  the  consideration  for  a 
long  period  is  an  affirmance.  Kline  v.  Beebe, 
6  Conn.  494. 

Conveyance  Subject  to  a  Mortgage  affirms  the 
mortgage.  Story  v.  Johnson,  2  Y.  &  Coll. 
Exch.  607;  Losey  v.  Bond,  94  Ind.  67;  Boston 
Bank  v.  Chamberlin,  15  Mass.  220;  Allen  v. 
Poole,  54  Miss.  323;  Uecker  v.  Koehn,  21  Neb. 
559,  59  Am.  Rep.  849;  Trader  v.  Jarvis,  23  W. 
Va.  loo;  Lynde  Budd,  2  Paige  (N.  Y.)  191, 
21  Am.  Dec.  84.  And  a  mortgage  subject  to  a 
mortgage  has  the  same  effect.  Ward  v.  Ander- 
son, III  N.  Car.  115.  Buta  conveyance  without 
mentioning  a  mortgage  disaffirms  it.  Dixon 
V.  Merritt,  21  Minn.  196;  Allen  n.  Poole,  54 
Miss.  323.  But  compare  Palmer  v.  Miller,  25 
Barb.  (N.  Y.)  399. 

A  devise  of  lands  mortgaged  in  infancy, 
without  referring  to  the  mortgage,  has  been 
held  an  avoidance.  Merchants'  F.  Ins.  Co.  v. 
Grant,  2  Edw.  Ch.  (N.  Y.)  544. 

Occupation  or  Conveyance  of  Lands  Taken  in 
Exchange.  —  An  occupation  for  several  years  of 
lands  taken  in  exchange,  or  a  conveyance  of 
such  lands  at  any  time  after  disability  ended, 
operates  as  an  affirmance.  Buchanan  v.  Hub- 
bard, 119  Ind.  187;  Ellis  V.  Alford,  64  Miss.  8; 
Williams  v.  Mabee,  7  N.  J.  Eq.  500. 

And  the  same  is  held  in  regard  to  lands 
taken  in  partition.  Whittemore  v.  Cope,  11 
Utah  344. 

Deliberate  Act  of  Affirmance. — "There  must  be 
some  deliberate  act  done  by  which  the  in- 
fant takes  benefit  under  the  deed  or  expressly 
recognizes  its  validity."  Pearson,  C.  J.,  in 
McCormic  v.  Leggett,  8  Jones  L.  (53  N.  Car.) 
427. 

Acknowledgment  and  Redelivery,  after  major- 
ity, of  a  deed  or  mortgage  executed  during 
minority,  affirms  the  instrument.  Palmer  v. 
Miller,  25  Barb.  (N.  Y.)  399. 

A  Recital  of  the  Deed  Affirmed.  —  A  recital  in 
a  subsequent  deed,  made  with  a  design  to 
ratify  a  prior  deed  made  during  infancy,  has 
been  held  a  ratification.  Phillips  v.  Green,  5 
T.  B.  Mon.  (Ky.)  344. 

Taking  a  Lease  of  a  Portion  of  the  Property 
Conveyed  as  an  infant  for  a  firm  of  which  he 
became  a  member  was  held  sufficient  evidence 
to  go  to  the  jury  on  the  question  of  affirmance. 
Irvine  v.  Irvine,  9  Wall.  (U.  S.')  617. 

Failure  to  Notify  an  Intending  Purchaser  of 
the  right  to  disaffirm  when  such  notice  would 
have  prevented  the  purchase,  the  whilom  in- 
fant having  knowledge  of  the  intended  pur- 
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(bb)  Time  of  Election.  —  If  an  infant,  after  reaching  his  majority,  fails  to  dis- 
affirm within  the  time  Hmited  by  law,  the  instrument  becomes  as  vaHd  and 
binding  as  though  expressly  ratified.' 

Reasonable  Time  —  Acquiescence.  —  The  difficulty  is  in  determining  what  this 
period  is.  Alany  authorities  affirm  that  mere  silent  acquiescence  will  operate 
as  a  ratification,  and  that  therefore  a  reasonable  time  after  majority  is  all  that 
should  be  allowed.  What  is  a  reasonable  time  depends  upon  the  circum- 
stances of  each  case,  showing  extent  of  opportunity  to  act,  and  amount  of 
injury  occasioned  or  benefit  secured  by  lapse  of  time.* 


chase,  operates  as  an  affirmance.  Alsworth 
V.  Cordtz,  31  Miss.  32;  Emmons  v.  Murray,  16 
N.  H.  385 ;  Cresinger  v.  Welch,  Ohio  156,  45 
Am.  Dec.  565;  Belton  v.  Briggs,  4  Desaus.  (S. 
Car.)  465;  Hall  v.  Timmons,  2  Rich.  Eq.  (S. 
Car.)  120. 

Failure  to  DisafB.rm  for  a  long  period,  after 
seeing  the  purchaser  make  valuable  and  costly 
improvements  on  the  land,  will  forfeit  the 
right  to  disaffirm.  Wallace  v.  Lewis,  4  Harr. 
(Del.)  75;  Hartman  v.  Kendall,  4  Ind.  403; 
Davis  V.  Dudley,  70  Me.  236,  35  Am.  Rep. 
318;  Prout  V.  Wiley,  28  Mich.  164;  Thompson 
V.  Strickland,  52  Miss.  574;  Allen  v.  Poole,  54 
Miss.  323;  Bostwick  v.  Atkins,  3  N.  Y.  53; 
Dolph  Hand,  156  Pa.  St.  91,  36  Am.  St. 
Rep.  25:  Wheaton  v.  East,  5  Yerg.  (Tenn.)  62, 
26  Am.  Dec.  251. 

A  Mortgage  for  the  Purchase  Money  is  affirmed 
or  avoided  by  affirmance  or  avoidance  of  the 
purchase.  Hubbard  -■.  Cummings,  I  Me.  11 ; 
Dana  v.  Coombs,  6  Me.  89,  19  Am.  Dec.  194; 
Young  V.  McKee,  13  Mich.  552;  Cogley  v. 
Cushman,  16  Minn.  397;  Necker  <•.  Koehn,  21 
N'eb.  559,  59  Am.  Rep.  849;  Heath  v.  West, 
28  N.  H.  loi;  Robbins  v.  Eaton,  10  N.  H.  561; 
Ottman  v.  Moak,  3  Sandf.  Ch.  (N.  Y.)  431; 
Walsh  V.  Powers,  43  N.  Y.  23,  3  Am.  Rep.  654; 
Lynde  v.  Budd,  2  Paige  (N.  Y.)  191,  21  Am. 
Dec.  84;  Skinner  v.  Maxwell,  66  N.  Car.  45; 
Kennedy  v.  Baker,  159  Pa.  St.  146;  Richard- 
son -'.  Boright,  9  Vt.  368,  Bigelow  v.  Kinney, 
3  ^'t-  353.  21  Am.  Dec.  589. 

Expression  of  Future  Intention  —  Conditional 
Affirmance.  —  .Mere  words  declaring  an  inten- 
tion to  affirm  in  the  future,  or  upon  a  contin- 
gency, or  an  offer  to  affirm  upon  condition, 
have  been  held  insufficient-  Clamorgan  7'. 
Lane,  9  Mo.  473;  Craig  v.  Van  Bebber,  100  Mo. 
584.  But  a  verbal  declaration  of  a  present 
affirmation  has  been  held  sufficient.  Hastings 
V.  Dollarhide,  24  Cal.  195;  Houser  v.  Rey- 
nolds, r  Hayw.  (i  N.  Car.)  143.  See  Davidson 
V.  Young,  38  111.  145. 

Acts  in  Pais  May  Amount  to  a  Confirmation, 
but  they  should  be  distinct  and  uncqui voc.il 
and  show  a  clear  intention  to  confirm.  Doe 
V.  Lee,  13  New  Bruns.  486. 

1.  See  citations  in  the  notes  following. 

2.  See  generally  the  title  Infancy.  Ed- 
wards V.  Carter,  (1893)  .App.  360:  McDonald 
V.  Restigouche  Salmon  Club,  33  New  Bruns. 
472;  Foley  7'.  Canada  Pcrm.incnt  Loan,  etc., 
Co..  4  f)nt.  Kep.  38, 

Reasonable  Opportunity  for  Protection  the  Limi- 
tation of  the  Rule.  —  "  For  this  purpose  of  pro- 
tection the  law  gives  them  an  opportunity, 
after  they  have  become  capable  of  judging  for 
themselves,  to  determine  whether  such  acts 
or  obligations  are  beneficial  or  prejudicial  to 


them,  and  whether  they  will  abide  by  or  avoid 
them.  If  the  right  to  affirm  or  disaffirm  ex- 
tends beyond  an  adequate  opportunity  to  so 
determine  and  to  act  on  the  result,  it  ceases 
to  be  a  measure  of  protection,  and  becomes,  in 
the  language  of  the  court  in  Wallace  v.  Lewis, 
4  Harr.  (Del.)  75,  '  a  dangerous  weapon  of 
offense  instead  of  a  defense.'  *  *  *  The 
only  effect  of  giving  more  than  a  reasonable 
time  is  to  enable  the  mature  man,  not  to  cor- 
rect what  he  did  amiss  in  his  infancy,  but  to 
speculate  on  the  events  of  the  future  —  a  con- 
sequence entirely  foreign  to  the  purpose  of 
the  rule,  which  is  solely  protection  to  the  in- 
fant." Gilfillan,  C.  J.,  in  Goodnow  v.  Empire 
Lumber  Co.,  31  Minn.  468,  47  Am.  Rep.  798. 
To  similar  effect  see  Kline  r'.  Beebe,  6  Conn. 
505- 

Lapse  of  Time  Rebuts  Presumption  of  Intention 
to  Disafi&rm.  — "  Wc  think  the  propci  rule 
*  *  *  is  this:  that  he  [the  infant]  shall  be 
held  to  do  so  [disaffirm]  within  a  reasonable 
time;  that  his  silence  or  acquiescence  beyond 
such  reasonable  time  should  conclude  him 
from  disaffirming  it  [the  conveyance],  and 
that  what  is  a  reasonable  time  is  such  a  period 
as  in  view  of  the  attending  facts  would  rebut 
any  presumption  of  an  intended  disaffirmance. 
The  silence  or  non-claim  of  the  minor  for  a 
considerable  length  of  time,  though  less  than 
the  period  of  limitation  for  the  recovery  of 
lands,  may  as  effectually  prove  his  affirmance 
or  ratification,  in  connection  with  the  circum- 
stances of  the  case,  as  his  express  acts  or 
declarations  to  that  effect."  Quinan,  J.,  in 
Bingham  v.  Barley,  55  Tex.  281,  40  Am.  Rep. 
801,  ritcd  in  Simkins  v.  Searcy,  10  Te.\.  Civ. 
App.  406. 

Regard  Should  Be  Had  to  the  Rights  of  Others. 

—  "  This  privilege  of  an  infant  of  avoiding  his 
contracts  is  a  protection  and  shield  to  him,  and 
it  ought  to  be  preserved  to  him  in  its  full  ex- 
tent so  far  as  needed  for  such  protection;  but 
there  is  no  necessity  and  no  justice  in  extend- 
ing it  so  far  as  to  make  it  an  engine  of  oppres- 
sion and  wrong  to  others.  It  ought  to  be  used 
with  some  regard  to  the  rights  of  others,  and 
therefore  the  infant  should  exercise  it  within 
a  reasonable  time  after  full  age,  having  regard 
to  the  circumstances  of  each  particular  case, 
as  of  the  means  of  being  fully  informed  of  his 
rights,  and  the  opportunity  of  availing  himself 
of  them  by  disaffirming  contracts  made  in  in- 
fancy. To  hold  that  this  power  necessarily 
continues  through  the  period  of  legal  limitation 
of  the  action  would  be  to  make  it  .1  dangerous 
weapon  of  offense  instead  of  a  defense." 
Booth,  C.  J.,  in  Wallace  v.  Lewis,  4  Il.irr. 
(Del.)  75. 

A  Bill  for  Specific  Performance  may  be  brought 
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Statute  of  Limitations.  — Many  authorities,  on  the  other  hand,  deny  the  effect 
of  acquiescence,  and  therefore  hold  that  the  deed  of  an  infant  continues  void- 
able until  the  right  of  disaffirmance  is  barred  by  the  statute  of  limitations.* 

Legislative  Action  has  in  some  jurisdictions  solved  this  important  question  by 
fixing  A  definite  time. 

after  the  lapse  of  a  reasonable  time  after  ma- 
jority against  one  who  has  made  a  contract  to 
sell  real  estate  during  infancy.  Carrell  v. 
Potter,  23  Mich.  377. 

Facts  Held  Not  to  Excuse  Delay.  —  Forgdful- 
ncss  for  a  period  of  twelve  years.  Tunison  v. 
Chamblin,  S8  111.  378. 

Improper  Advice  as  to  right  of  disaffirmance, 
e.  g.,  that  a  suit  to  avoid  could  not  be  brought 
until  an  inf.ant  brother  became  of  age.  Green 
V.  Wilding,  59  Iowa  679,  44  Am.  Rep.  6g6. 

That  the  Infant  Had  A'o  Title  when  he  made 
the  deed,  but  acquired  title  after  his  majority. 
Featherston  v.  McDonell,  15  U.  C.  C.  P.  162. 

An  Intertnediate  Estate  which  continued  sev- 
eral years  after  the  infant's  majority  and 
before  he  would  have  been  entitled  to  posses- 
sion had  he  disaffirmed.  Long  v.  Williams,  74 
Ind.  115;  Ihley  v.  Padgett,  27  S.  Car.  300. 

Ignorance  of  the  effect  of  an  informal  quit- 
claim deed  made  in  infancy,  twenty  years 
having  elapsed.  Nathans  v.  Arkwright,  66 
Ga.  179. 

Going  to  War  and  not  returning,  and  not 
being  heard  of,  for  the  period  of  legal  pre- 
sumption of  death,  Jamison  -■.  Smith,  35  La. 
Ann.  609. 

Coverture,  in  the  case  of  a  female  infant, 
will  not  enlarge  the  period  of  reasonable  time 
allowed  for  disaffirmance  where  the  marriage 
takes  place  after  majority.  Kline  v.  Beebe,  6 
Conn.  494;  Keil  v.  Healey,  84  111.  104,  25  Am. 
Rep.  434;  Thompson  v.  Smith,  7  S.  &  R.  (Pa.) 
209,  10  Am.  Dec.  453. 

But  where  the  coverture  existed  at  the  time 
of  the  deed,  it  has  been  held  in  those  jurisdic- 
tions where  the  common-law  disability  of 
coverture  exists  that  the  time  for  avoidance 
does  not  commence  until  after  the  coverture  is 
ended.  Sims  v.  Everhardt,  102  U.  S.  300;  Stull 
V.  Harris,  51  Ark.  394;  Sims  v.  Bardoner,  86 
Ind.  87,  44  Am.  Rep.  263;  Richardson  v.  Pate, 
93  Ind.  423,  47  Am.  Rep.  374;  Ellis  v.  Alford, 
64  Miss.  8;  Scott  v.  Buchanan,  11  Humph. 
(Tenn.)  468;  Richardson  v.  Boright,  9  Vt.  368; 
Wilson  V.  Branch,  77  Va.  65.  46  Am.  Rep.  709. 

But  this  has  been  extensively  regulated  by 
recent  statutes.  See  Wilder  v.  Pigott,  22  Ch. 
Div.  263;  In  re  Hodson,  (1894)  2  Ch.  421;  Fox 
V.  Drewry,  62  Ark.  316;  Kennedy  v.  Hudkins, 
140  Ind.  570;  U.  S.  Savings  Fund,  etc.,  Co.  v. 
Harris,  142  Ind.  226;  Gillenwaters  v.  Camp- 
bell, 142  Ind.  529;  Walton  v.  Gaines,  94  Tenn. 
420;  Hieatt  v.  Dixon,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  263.  See  also  the  titles  Husband 
AND  Wife;  Infants;  Separate  Property (of 
Married  Women). 

1.  Doctrine  of  Mere  Acquiescence  Rejected  Alto- 
gether.—  Irvine  v.  Irvine,  9  Wall.  (U.  S.)  626; 
Tucker  v.  Moreland,  10  Pet.  (U.  S.)  58;  Sims 
V.  Everhardt,  102  U.  S.  300;  Wells  v.  Seixas, 
24  Fed.  Rep.  82;  Vaughan  v.  Parr,  20  Ark.  600; 
Kountz  V.  Davis,  34  Ark.  590;  Boody  v.  Mc- 
Kenney,  23  Me.  517;  Davis  v.  Dudley,  70  Me. 
236,  35  Am.  Rep.  318;  Lacy  v.  Pixler,  120 
Mo.  383;  Jackson  v.  Carpenter,  11  Johns.  (N. 


Y.)  539;  Green  v.  Green,  6g  N.  Y.  553,  25  Am. 
Rep.  233;  Cresinger  v.  Welch,  15  Ohio  156,  45 
Am.  Dec.  565;  Birch  v.  Linton,  78  Va.  584,  49 
Am.  Rep.  381.    See  also  the  title  Infancy. 

No  Duty  to  Others  to  Act  Speedily.  — "  The 
reason  is  that  by  his  silent  acquiescence  he 
occasions  no  injury  to  other  persons,  and 
secures  no  benefits  or  new  rights  to  himself. 
There  is  nothing  to  urge  him,  as  a  duty  to 
others,  to  act  speedily."  Shepley,  J.,  in 
Boody  V.  McKenney,  23  Me.  517. 

"  It  would  be  contrary  to  the  benign  princi- 
ples of  the  law,  by  which  the  imbecility  and 
indiscretion  of  infants  are  protected  from  in- 
jury to  their  property,  that  a  mere  acquies- 
cence, without  any  intermediate  or  continued 
benefit  showing  his  assent,  should  operate  as 
an  extinguishment  of  his  title."  Yates,  J.,  in 
Jackson  v.  Carpenter,  11  Johns.  (N.  Y.)  539. 

Criticism  of  This  Reasoning'.  —  Gilfillan,  C.  J., 
in  Goodnow  v.  Empire  Lumber  Co.,  31  Minn. 
468,  47  Am.  Rep.  798,  said:  "  The  existence 
of  such  an  infirmity  in  one's  title  as  the  right 
of  another  at  his  pleasure  to  defeat  it,  is  neces- 
sarily prejudicial  to  it;  and  the  longer  it  may 
continue  the  more  serious  the  injury.  Such  a 
right  is  a  continual  menace  to  the  title. 
Holding  such  a  menace  over  the  title  is,  of 
course,  an  injury  to  the  owner  of  it;  one  pos- 
sessing such  a  right  is  bound  in  justice  and 
fairness  towards  the  owner  of  the  title  to  de- 
termine without  unnecessary  delay  whether 
he  will  exercise  it.  The  right  of  a  minor  to 
disaffirm  on  coming  of  age,  like  the  right  to 
disaffirm  in  any  other  case,  should  be  exer- 
cised with  some  regard  to  the  rights  of  others 
—  with  as  much  regard  to  those  rights  as  is 
fairly  consistent  with  due  protection  to  the 
interests  of  the  minor."  This  criticism  was 
quoted  tuith  approval  in  Ward  v.  Laverty,  19 
Neb.  433. 

Cases  Holding  "  Reasonable "  View  Distin- 
guished.—  "There  appears  to  be  a  greater 
number  of  cases  which  hold  that  silence  dur- 
ing a  much  less  period  of  time  [than  that  of 
the  statute  of  limitation]  will  be  held  to  be  a 
confirmation  of  a  voidable  deed.  But  they 
either  rely  upon  Holmes  v.  Blogg,  8  Taunt. 
35,  4  E.  C._  L.  10,  which  was  not  a  case  of  an 
infant's  deed,  or  subsequent  cases  decided  on 
its  authority,  or  they  rest  in  part  upon  other 
circumstances  than  mere  silent  acquiescence, 
such  as  standing  by  without  speaking  while 
the  grantee  has  made  valuable  improvements, 
or  making  use  of  the  consideration  for  the 
deed."  Strong,  J.,  in  Sims  v.  Everhardt,  102 
U.  S.  300.  See  also  Curtin  v.  Patton,  11  S.  & 
R.  (Pa.)  311. 

Fraud  upon  the  Grantee  No  Objection.  —  "  The 
fact  that  an  acquiescence  for  years  operates  as 
a  fraud  upon  the  grantee  is  no  objection  in 
law  to  such  exercise  of  his  right.  The  rule  is 
made  to  protect  the  infant,  and  all  disaffirm- 
ances necessarily,  or  at  least  generally,  oper- 
ate to  some  extent  very  prejudicially  to  the 
interests  of  the  grantee,  and  may  so  far  be 
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(d)  Insanity  —  aa.  General  Rule  —  Lunatics'  Deeds  Voidable.  —  A  person  whose 
mind  is  so  unsound  as  not  to  have  capacity  to  contract  is  for  the  same  reason 
incapable  of  making  a  binding  deed  of  conveyance.^  But  the  deed  of  one  who 
has  not  been  judicially  declared  insane  is  not  wholly  void  ;  *  it  conveys  the  seizin, 
and  must  therefore  be  avoided  at  the  grantor's  instance  after  restoration  to 
reason,*  or  at  the  instance  of  his  heirs  or  legal  representatives  after  his  death,'* 


regarded  as  a  fraud  upon  his  rights."  Nap- 
ton,  J.,  in  Huth  V.  Carondelet  Marine  R.,  etc., 
Co.,  56  Mo.  202. 

"  In  many  cases  the  disafBrmance  of  a  deed 
made  during  infancy  is  a  fraud  upon  the  other 
party.  But  this  has  never  been  held  sufficient 
to  avoid  the  disaffirmance,  for  it  would  other- 
wise take  away  the  very  protection  which  the 
law  intends  to  throw  around  him  to  guard  him 
from  the  effects  of  his  folly,  rashness,  and 
misconduct."  Story,  J.,  in  Tucker  v.  More- 
land,  10  Pet.  (U.  S.)  77. 

1.  Co.  Litt.  247a;  Beverley's  Case,  4  Coke 
123/';  Kennedy  v.  Marrast,  46  Ala.  i6r.  See 
the  title  Insanity. 

2.  Deeds  of  Insane  Persons  Voidable.  — ' '  We 
think  the  general  current  of  decisions  in  both 
countries  seems  to  favor  the  reasonableness 
and  policy  of  a  liberal  extension  of  the  rule 
which  would  treat  the  deeds  and  contracts  of 
infants  and  persons  tion  compos  mentis  as 
merely  voidable,  and  not  absolutely  void. 
*  *  *  Many  of  the  authorities  which  have 
been  cited  have  related  to  infants  and  not 
especially  and  directly  to  lunatics,  but  it  is  the 
well-established  doctrine  of  law,  as  evinced  by 
nearly  all  the  decisions  in  England  and 
America  upon  this  subject,  to  treat  the  acts  of 
lunatics  and  infants  as  analogous,  and  a 
parallel  is  supposed  to  exist  between  them." 
Mason,  J.,  in  Key  v.  Davis,  i  Md.  32  {^citing  2 
Kent's  Com.  193;  Zouch  v.  Parsons,  3  Burr. 
1794;  Oliver  v.  Houdlet,  13  Mass.  237,  7  Am. 
Dec.  134;  Jackson  v.  Gumaer,  2  Cow.  (N.  Y.) 
552].  To  the  same  effect,  see  Burnham  v. 
Kidwell,  113  111.  429;  Evans  v.  Horan,  52  Md. 
602;  Allis  V.  Billings,  6  Met.  (Mass.)  419,  39 
Am.  Dec.  744;  Ingraham  v.  Baldwin,  9  N.  Y. 
48;  Riggan  v.  Green,  80  N.  Car.  236,  30  Am. 
Rep.  77;  Doe  v.  King,  12  New  Bruns.  330; 
Jones  V.  Calkin,  16  New  Bruns.  357,  where  it 
is  held  that  to  avoid  a  deed  made  by  a  lunatic 
or  person  intoxicated,  two  things  must  be 
established:  first,  the  grantor's  incapacity  to 
contract;  second,  his  equitable  right  to  be 
relieved. 

Conveyances  Without  Consideration  by  an  in- 
sane grantor  have  lieen  held  absolutely  void. 
Clerk  V.  Clerk,  2  Vern.  412;  Elliot  -'.  Ince,  7 
De  G.  M.  &  G.  475 ;  Roddy  v.  Williams,  3  Jones 
&  L.  I. 

Statutes  Declaring  Void  the  Deeds  of  Persons 
Non  Compos  Mentis  have  been  construed  to 
mean  "  voidable,"  or  to  apply  only  to  persons 
whose  insanity  has  been  found  in  the  mode 
prescribed  by  statute.  Freed  7>.  Brown,  55 
Ind.  310;  Crouse  n.  Holman,  19  Ind.  30;  Som- 
ers  7'.  Puniplirey,  24  Ind.  231. 

Joinder  of  Insane  Husband.  —  In  Massachusetts 
it  has  been  held  that  a  deed  of  a  married  wo- 
man in  which  her  insane  husband  joined  was 
absolutely  void  and  incapable  of  being  sub- 
sequently assented  to  or  ratified  by  him  under 
a   statute   which   provided    that   a  married 


woman's  deed  in  which  her  husband  does  not 
join  shall  not  be  valid.  Leggate  v.  Clark,  ill 
Mass.  308. 

In  Kansas,  to  the  same  effect,  is  State  Bank 
V.  Norduft,  2  Kan.  App.  55. 

In  Indiana  such  a  deed  has  been  held  valid 
under  the  Act  of  March  ir,  1861,  which  pro- 
vides that  married  women  whose  husbands  are 
insane  may,  during  such  insanity,  "  make  and 
execute  all  such  contracts,  and  be  contracted 
with,  in  relation  to  their  separate  property,  as 
they  could  if  they  were  unmarried."  Teeter 
V.  Newcom,  130  Ind.  28. 

3.  Exercising  Election  —  Avoidance.  —  In  order 
to  avoid  a  deed  on  account  of  insanity,  the  fact 
of  insanity  must  be  proved  and  adjudged,  and 
therefore  a  grantor  in  this  case  cannot,  as  in 
the  case  of  an  infant  grantor,  avoid  his  deed 
by  his  own  act,  however  solemn.  Resort 
must  be  had  to  a  court  of  equity,  or  the  fact 
must  be  proved  in  defense  to  or  in  support  of 
an  action  at  law.  Crowther  v.  Rowlandson, 
27  Cal.  376;  Freed  v.  Brown,  55  Ind.  310; 
Gates  V.  Woodson,  2  Dana  (Ky.)  452;  Key 
V.  Davis,  I  Md.  32;  .\llis  v.  Billings,  6  Met. 
(Mass.)  419,  39  Am.  Dec.  744;  Gibson  v. 
Soper,  6  Gray  (Mass.)  279,  66  Am.  Dec.  414; 
Rogers  v.  Blackwell,  49  Mich.  192;  Yauger  v. 
Skinner,  14  N.  J.  Eq.  389;  Van  Deusen'  v. 
Sweet,  51  N.  Y.  384;  Crawford  v.  Scovell,  94 
Pa.  St.  48,  I39  Am.  Rep.  766.  See  also  cita- 
tions in  notes  following. 

The  Ancient  Common  Law  would  not  allow 
one  who  had  been  noti  compos  to  avoid  an 
alienation  for  that  reason,  nor  privies  in  estate 
or  in  tenure,  but  at  the  election  of  privies  in 
blood  or  in  representation  they  were  voidable. 
Bracton,  fol.  166,  420;  Britton,  fol.  167*,  217; 
Fleta,  lib.  6,  c.  39;  Fitz.  Nat.  Brev.  222*;  Litt., 
§  405;  Beverley's  Case,  4  Coke  I23i!';  Co.  Litt. 
247«. 

This  rule  was  never  recognized  in  the 
United  States,  and  does  not  now  exist. 
2  Kent's  Com.  451;  Dexter  v.  Hall,  15  Wall. 
(U.  S.)  21;  Allis  V.  Billings,  6  Met.  (Mass.) 
419,  39  Am.  Dec.  744;  Jackson  v.  Gumaer,  2 
Cow.  (N.  Y.)  568;  Bensell  v.  Chancellor,  5 
Whart.  (Pa.)  379,  34  Am.  Dec.  561;  Rogers 
Walker,  6  Pa.  St.  371,  47  Am.  Dec.  470. 

4.  Heirs  or  Legal  Representatives  May  Avoid. — 
Harding  v.  Handy,  11  Wheat.  (U.  S.)  103;  Ger- 
man Sav.,  etc.,  Soc.  7/.  De  Lashmutt,  67  Fed. 
Rep.  399;  Kerwin  7/.  Hibernia  Ins.  Cd.,  25 
Fed.  Rep.  692;  Kennedy  v.  Marrast,  46  Ala. 
161;  Physio-Medical  College  v.  Wilkinson,  108 
Ind.  314;  Schuff  V.  Ransom,  79  Ind.  458; 
Somers  -'.  Pumphrey,  24  Ind.  231;  Brecken- 
ridge  Ormsby,  i  J.  J.  Marsh.  (Ky.)  254,  19 
Am.  Dec.  71;  Jones  7\  Evans,  7  Dana  (Ky.) 
96;  Fecel  V.  Guinault,  32  La.  Ann.  91;  Wait  7/. 
Maxwell,  5  Pick.  (Mass.)  217,  16  Am.  Dec. 
391;  McAnaw7'.  Tiffin,  (Mo.  1897)458.  W.  Rep. 
656;  Rogers  V.  Blackwell,  49  Mich.  192; 
Eaton  7'.  Eaton,  37  N.  J.  L.  108,  18  Am.  Rep. 
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or  his  privies  in  estate,*  or  legal  guardian,*  at  any  time  until  by  lapse  of 
time*  or  legal  affirmance*  the  right  to  avoid  is  lost. 

View  that  Lunatics'  Deeds  Void. — On  the  contrary,  it  has  been  held  that  all  convey- 
ances of  instinc  persons,  except  feoffments'  and  conveyances  by  matter  of  record,® 


716;  Jackson  Ciumaer,  2  Cow.  (N.  Y.)  56S; 
Miskey's  Appeal,  107  I'a.  St.  61  r.  See  Doe  v. 
Kiiijr,  12  New  Bruns.  330. 

-Mental  capacity  to  convey  cannot  be  ques- 
tioned during  the  grantor's  lifetime  by  his 
wife  and  children,  Baldwin  v.  Golde,  88  Hun 
(N.  Y.)  115;  nor  by  a  devisee,  McMillan  t'. 
Deering,  139  Ind.  70. 

In  InJiiDia  it  has  been  held  that  a  suit  bv 
the  heirs  of  an  insane  person  to  set  aside  his 
deed  could  not  be  maintained  unless  the  com- 
plaint showed  that  some  act  of  disaffirmance 
had  been  done  before  suit.  Schuff  v.  Ransom, 
79  Ind.  45S. 

The  Wife  of  an  Insane  Grantor  has  been  denied 
the  right  to  maintain  a  suit  to  set  aside  her 
husband's  deed,  he  being  still  alive.  Kilbee 
V.  .Myrick,  12  Fla.  419. 

1.  Privies  in  Estate  Are  Competent  to  Avoid.  — 
Thomas  v.  Hatch,  3  Sumn.  (U.  S.)  170;  I'Veed 
V.  Brown,  55  Ind.  310;  Hunt  v.  Weir,  4  Dana 
(Ky.)  347;  Gates  v.  Woodson,  2  Dana  (Ky.) 
452;  Breckenridge  v.  Ormsby,  i  J.  J.  Marsh. 
(Ky.)  254,  ig  Am.  Dec.  71;  Valpey  v.  Rea,  130 
Mass.  384;  Ingraham  v.  Baldwin,  9  N.  Y.  45; 
Bensell  7\  Chancellor,  5  Whart.  (Pa.)  371,  34 
Am.  Dec.  561. 

A  Judgment  Creditor  has  been  held  entitled 
to  avoid  a  deed  made  subsequent  to  a  devise 
to  his  judgment  debtor.  Valpey  v.  Rea,  130 
Mass.  3S4. 

A  Stranger,  /.  e.,  one  not  in  privity  with  the 
grantor  either  in  blood  or  estate,  has  no  right 
to  seek  the  avoidance  of  a  deed.  Ingraham 
T.  Baldwin,  9  N.  Y.  45. 

2.  The  Legal  Guardian  of  a  Lunatic,  acting  in 
behalf  of  his  ward,  may  avoid  the  latter's 
conveyance.  Fay  v.  Burditt,  81  Ind.  437,  42 
Am.  Rep.  142;  Gribben  v.  Maxwell,  34  Kan. 
8;  Gibson  v.  Soper,  6  Gray  (Mass.)  279,  66 
Am.  Dec.  414;  Arnold  v.  Townsend,  14  Phila. 
(Pa.)  216.  See  also  McAnaw  v.  Tiffin,  (Mo. 
1S97)  45  S.  W.  Rep.  656. 

3.  The  Statute  of  Limitations  Bars  the  Bight  to 
Avoid.  —  The  time  begins  to  run  as  soon  as 
the  power  to  avoid  exists.  Crovvther  v.  Row- 
landson,  27  Cal.  376;  Ingraham  v.  Baldwin,  9 
N.  Y.  45;  Bensell  v.  Chancellor,  5  Whart. 
(Pa.;  371,  34  Am   Dec.  561. 

4.  Acts  of  Affirmance  Must  Be  Alleged  by  a 
party  seeking  to  establish  an  affirmance;  it 
will  not  be  sufficient  to  allege  generally  that 
the  insane  grantor  affirmed  after  restoration 
to  reason.    Copenrath  v.  Kienby,  83  Ind.  18. 

But  the  party  seeking  to  avoid  need  not 
allege  that  the  grantor  was  not  subsequently 
restored  to  reason  and  did  not  ratify  or  affirm. 
Physio-Medical  College  z/.  Wilkinson,  108  Ind. 
314'- 

The  Acts  of  a  Guardian  in  affirmance  of  a  void- 
able deed  cannot  be  given  effect  as  a  ratifica- 
tion, unless  he  be  thereunto  authorized  by  the 
court  of  his  appointment,  for  without  such 
authority  he  cannot  act.  See  the  title  Insan- 
ity. 

An  Act  of  Ratification  After  the  Restoration  to 
Reason    must  be  the    intelligent   act  of  the 


giantor,  knowing  that  he  was  acting  under 
the  contract  contained  in  the  deed,  and  under- 
standingly  availing  himself  of  the  provisions 
in  the  contract  in  his  favor.  Bond  v.  Bond,  7 
Allen  (Mass.)  i. 

A  Profession  of  Satisfaction  with  a  Deed  of  Ex- 
change after  an  e.xplanalion  of  its  contents  and 
effect  has  been  held  equivalent  to  affirmance. 
Taylor  v.  Patrick,  I  Bibb  (Ky.)  168. 

Receiving  Payment  of  the  consideration  is  an 
affirmance.  Arnold  v.  Richmond  Iron  Works, 
I  Gray  (Mass.)  434;  Bond  v.  Bond,  7  Allen 
(Mass.)  I. 

Failure  to  Disaffirm  for  several  years,  being  in 
the  enjovment  of  the  fruits  of  the  considera- 
tion, will  bar  the  right  to  disaffirm.  Jones 
V.  Evans,  7  Dana  (Ky.;  96;  Aiman  v.  Stout, 
42  Pa.  St.  114. 

Giving  Reasons  for  Having  Made  a  Deed,  with- 
out expressing  any  regret  or  dissent,  was  held 
sufficient  evidence  from  which  a  ratification 
could  be  inferred.  Howe  v.  Howe,  99  Mass. 
98. 

Mere  Acquiescence,  without  knowledge  of 
rights,  was  held  not  a  sufficient  affirmance. 
Eaton  V.  Eaton,  37  N.  J.  L.  108,  18  Am.  Rep. 
716. 

Grantor  Ignorant  of  Power  to  Avoid.  —  That 

the  grantor  did  not  know  that  he  had  power  to 
avoid,  was  held  not  to  affect  an  implied  affirm- 
ance. Arnold  v.  Richmond  Iron  Works,  i 
Gray  (Mass.)  434.  Contra,  Eaton  v.  Eaton,  37 
N.  J.  L.  108,  18  Am.  Rep.  716. 

5.  Feoffments  of  Insane  Persons  Were  Always 
Voidable  at  Common  Law. —  Desilver's  Estate, 
5  Rawle  (Pa.)  in,  28  Am.  Dec.  645. 

"  The  reason  assigned  for  this  is,  that  the 
solemnity  and  formalities  attendant  upon 
livery  of  seizin,  together  with  the  necessary 
participation  of  others  in  the  act,  and  its  no- 
toriety, presupposes  that  the  incapacity  of  the 
party  was  not  apparent."  Mason,  J.,  in  Key- 
V.  Davis,  I  Md.  32,  citing  2  Roll.  Abr.  2  (£),_ 
pi.  3;  Thompson  v.  Leach,  Garth.  435,  3  Salk. 
300,  12  Mod.  173.  To  the  same  effect  see- 
Dexter  V.  Hall,  15  Wall.  (U.  S.)  9,  where  the 
distinction  between  the  feoffments  of  a  luna- 
tic, vvhich  are  voidable,  and  the  deeds  of  a 
lunatic,  which  are  void,  is  examined  in  the 
light  of  the  authorities  and  approved 

6.  A  Conveyance  by  Matter  of  Record  at  Com- 
mon Law  Could  Not  Be  Avoided  Because  of  Insan- 
ity.— "  No  averment  can  be  made  that  the 
cognizor  of  a  fine  was  insane,  because  the  cap- 
lion  of  it  is  record  evidence  of  his  sanity;  nor 
can  such  an  averment  be  made  to  reverse  a 
common  recovery,  because,  in  the  language 
of  the  English  commissioners  to  inquire  into 
the  law,  '  courts  of  justice  attach  so  much  im- 
portance to  the  records  of  their  proceedings 
that  they  will  not  allow  any  evidence  or  aver- 
ment to  contradict  them.'  "  Gibson,  C.  J.,  in 
Snowden  v.  Dunlavey,  11  Pa.  St.  522. 

Partition.  —  And  it  was  therefore  held  that  a 
conveyance  in  partition  of  the  estate  of  a  luna- 
tic could  not  be  avoided  by  reversing  the  pro- 
ceedings, because  "  it  would  be  against  not 
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are  absolutely  void  and  of  no  effect.* 

where  Insanity  Has  Been  Judicially  Declared.  —  And  if  such  person  is  under  guard- 
ianship, or  has  been  judicially  declared  insane,  it  is  universally  held  that  his 
deed  is  absolutely  void."-* 

bb.  Partial  Insanity  —  Mental  Weakness.  —  In  order  to  render  a  deed  voidable- 
because  of  insanity  it  need  not  be  shown  that  the  grantor  at  the  time  was- 
wholly  devoid  of  reason,  but  it  will  be  sufficient  if  he  did  not  understand  the. 


only  the  policy  of  the  law  but  the  scope  of  our 
statutes  to  let  the  incapacity  of  a  cotenant  sus- 
pend the  action  of  the  others  during  its  con- 
tinuance." Gibson,  C.  J.,  in  Snowden  v. 
Dunlavey,  ii  Pa.  St.  522. 

In  Mansfield's  Case,  12  Coke  123,  a  mon- 
strous and  deformed  cripple  who  had  been  an 
idiot  from  his  birth,  and  who  had  been  borne 
away  from  his  guardian  by  stealth,  was  held 
concealed  until  he  had  acknowledged  a  fine  of 
his  land;  and  though  his  idiocy  ivas  visible  at 
a  glance,  and  though  Lord  Dyer  said  that  the 
judge  who  took  the  acknowledgment  was  un- 
worthy to  take  another,  the  fine  was  allowed 
to  stand.  See  also  Beverley's  Case,  4  Coke 
123*^,  and  citations. 

1.  Deed  of  Insane  Persons  Held  Absolutely  Void. 
—  It  seems  that  the  authorities  holding  this 
doctrine  hi'.ve  been  inclined  to  limit  it  to  cases 
of  deeds  by  grantors  who  are  wholly  insane. 
Key  V.  Davis,  i  Md.  32;  Jackson  v.  King,  4 
Cow.  (N.  Y.)  207,  15  Am.  Dec.  354;  Odell  v. 
Buck,  21  Wend.  (N.  Y.)  142;  Davis  v.  Culver, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  62.  See  also 
Dexter  v.  Hall,  15  Wall.  (U.  S.)  g;  German 
Sav.,  etc.,  Soc.  v.  De  Lashmutt,  67  Fed.  Rep. 
3g9:  Gribben  v.  Maxwell,  34  Kan.  8;  Rogers 
V.  Blackwell,  49  Mich.  192;  Rogers  -■.  Walker, 
6  Pa.  St.  371,  47  Am.  Dec.  470;  Van  Deusen 
V.  Sweet,  51  N.  Y.  378,  where  the  court,  by 
Lett,  Ch.  Com'r,  said:  "  The  object  and  tend- 
ency of  the  proof  offered  was  to  show  that 
Sweet  had  not  sufficient  mind  or  mental 
capacity,  or,  in  other  words,  as  expressed  by 
the  learned  judge,  was  '  totally  and  positively 
incompetent,'  to  execute  a  valid  deed  at  the 
time  it  is  claimed  to  have  been  executed.  If 
that  fact  was  satisfactorily  established,  the 
instrument  never  had  any  legal  existence  as  a 
deed,  and  was  legally  ineffectual  and  inopera- 
tive to  pass  a  title  to  the  premises.  It  was 
not  merely  voidable,  but  absolutely  void." 
To  the  same  effect  sec  Fecel  -■.  Guinault,  32 
La.  Ann.  91;  Desilver's  Estate,  5  Rawle  (Pa.) 
Ill,  28  Am.  Dec.  645,  where  the  court,  by 
Gibson,  C.  J.,  said:  "At  common,  law  the 
feoffment  of  a  madman,  as  shown  by  the  argu- 
ment, is  only  voidable,  but  his  deed  is  abso- 
lutely void;  so  that  unless  wc  can  infer  a 
legislative  design  to  alter  the  common  law  in 
the  latter  particular,  we  must  hold  that  his 
conveyance  by  bargain  and  sale  is  void,  and 
unattended  with  the  consequences  attempted 
to  be  attributed  to  it.  This  design  could  be 
inferred  but  from  the  clause  which  gives  a 
deed  of  bargain  and  sale  the  force  and  effect 
of  a  feoffment  in  '  making  (jood  the  title  and 
assurance.'  "  Sec  also  Farley  Parker,  6 
Oregon  105,  25  Am.  Rep.  504,  where  the 
court,  by  Prim,  C.  J.,  said:  "The  funda- 
mental idea  of  a  contrr.ct  is  th;.t  it  requires  the 
assent  of  two  minds;  but  a  lunatic  or  a  person 


non  compos  mentis  has  nothing  which  the  law 
recognizes  as  a  mind,  and  therefore  cannot 
make  a  contract.  *  *  *  As  we  under- 
stand these  decisions,  they  simply  mean  that 
a  deed  regular  on  its  face  will  be  declared  void 
whenever  the  testimony  submitted  shows  that 
the  person  executing  it  was  at  the  time  of  its 
execution  non  toiiipos  >i!f>!tis." 

2.  Guardianship  Renders  a  Deed  -Void;  and 
guardianship  is  conclusive  of  the  ward's  dis- 
ability. Thomas  v.  Hatch,  3  Sumn.  (U.  S.) 
170;  Grisvvold  -'.  Butler,  3  Conn.  231;  Copen- 
rath  V.  Kienby,  83  Ind.  18;  Somers  v.  Hum- 
phrey, 24  Ind.  231;  Crouse  Holman,  ig  Ind. 
30;  Freed  v.  Brown,  55  Ind.  310;  New  Eng- 
land L.  &  T.  Co.  V.  Spitler,  54  Kan.  560; 
Breckenridge  Ormsby,  i  J.  J.  Marsh.  (Ky.)' 
236,  iQ  Am.  Dec.  71;  Wait  v.  Maxwell,  5  Pick. 
(Mass.)  217.  16  Am.  Dec.  391;  Fitzhugh  v.. 
Wilcox,  12  Barb.  (N.  Y.)  235. 

But  rf  the  guardianship  has  in  fact  termi- 
nated, and  the  ward  regained  his  reason,  the 
mere  fact  that  the  guardian  has  not  been  dis- 
charged will  not  affect  the  capacity  of  the 
whilom  ward  to  convey.  Thorpe  v.  Hanscom, 
64  Minn.  201. 

Subsequent  guardianship  has  been  held  pre- 
sumptive or  prima  facie  evidence  of  incapacity, 
where  the  finding  of  insanity  reached  back  to- 
a  period  prior  to  the  date  of  the  deed,  or,  in 
the  language  of  some  of  the  authorities,  over- 
reached the  deed.  Frank  v.  Mainwaring,  2 
Beav.  115;  White  v.  Palmer,  4  Mass.  147; 
L'Amoureu-\  Crosby,  2  Paige  (N.  Y.)  422; 
Osterhout  v.  Shoemaker,  3  Hill  (N.  Y.)  513; 
Grisvvold  v.  Miller,  15  Barb.  (N.  Y.)  520;  Hart 
V.  Deamer,  6  Wend.  (N.  Y.)  497;  Jackson  v. 
Gumaer,  2  Cow.  (N.  Y.)  552;  Matter  of  Chris- 
tie, 5  Paige  (N.  Y.)  242.  So  held  where  a  con- 
veyance was  made  pending  an  appeal  from  a 
finding  of  lunacy  by  inquisition  which  was 
afterwards  affirmed.  Grimes  v.  Shaw,  2  Tex. 
Civ.  ."Ypp.  20. 

Subsequent  Inquisition  and  Guardianship.  — 
But  a  deed  made  before  inquisition  and 
guardianship  is  voidable  only.  Niell  v.  Morey. 
9  \'es.  Jr.  478;  Selby  v.  Jackson,  6  Beav.  192; 
Jacobs  V.  Richards,  r8  Beav.  300;  Beverley's 
Case,  4  Coke  \i'ib\  Musselman  v.  Cravens,  47 
Ind.  I;  Freed  v.  Brown,  55  Ind.  310;  Gribben 
V.  Maxwell,  34  Kan.  8;  Yauger  v.  Skinner,  14 
N.  J.  Fq.  389;  Eaton  v.  Eaton.  :(7  \.  J.  L.  108, 
18  Am.  Rep.  716;  Jackson  .-.  (Jumaer,  2  Cow. 
(N.  Y.)  568. 

The  fact  that  by  the  finding  of  a  commis- 
sion, lunacy  antedated  the  execution  of  a  deed 
casts  a  cloud  upon  the  grantee's  title  and  fur- 
nishes sufficient  grounds  for  a  bill  in  the  na- 
ture of  a  bill  ijuiit  timet.  Hovey  Ilobson, 
53  Me.  451,  89  Am.  Dec.  705;  Rannells  v. 
Gcrner,  So  Mo.  474;  Yauger  v.  Skinner,  14  N.. 
J.  Eq.  3S9. 
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nature  and  consequences  of  his  act,  though  apparently  rational  in  other  respects.* 
TIk'  ilci;rcc  of  mental  weakness  sufficient  for  this  purpose  is  a  question  of  fact.* 


1.  When  Mental  Weakness  Becomes  Legal  Inca- 
pacity.—  In  Dennett  v.  Dennett,  44  N.  H.  531, 
Ikll,  C.  J.,  said:  "  When  it  appears  that  a 
grantor  had  not  strength  of  mind  and  reason 
to  understand  the  nature  and  consequences  of 
his  act  in  making  a  deed  it  may  be  avoided  on 
the  ground  of  insanity.  *  *  *  No  marked 
line  can  be  drawn  at  which  weakness  of  mind 
becomes  so  great  that  the  party  ceases  to  be 
capable  of  binding  himself  by  his  contract  or 
conveyance.  The  judicial  investigations  of 
insanity  are,  therefore,  for  the  most  part  con- 
fined to  the  inquiry,  whether  such  a  state  of 
insanitv  exists  as  actually  disqualifies  the  per- 
son from  conducting  himself  consistently  with 
the  pcr  -onal  safety  of  himself  and  others,  or 
from  managing  and  disposing  of  his  own 
affairs  and  property.  Weakness  of  under- 
standing is  not  of  itself  any  objection  to  the 
validitj'  of  a  contract,  if  the  capacity  remains 
to  see  things  in  their  true  relations,  and  to 
form  correct  conclusions.  If  a  man  be  legally 
compos  mentis  he  is  the  disposer  of  his  own 
property,  and  his  will  stands  for  the  reason  of 
his  actions.  Osmond  v.  Fitzroy,  3  P.  Wms. 
129;  Shelf.  Lun.  37.  But  it  is  held  that, 
though  weakness  of  understanding  is  insuffi- 
cient to  avoid  a  deed,  it  furnishes  ground  of 
suspicion  of  improper  influence,  and  therefore, 
wherever  fraud  can  be  inferred  from  the  cir- 
cumstances of  the  transaction,  equity  will  in- 
terpose to  relieve  against  it.  Jackson  v. 
King,  4  Cow.  (N.  Y.)  216,  15  Am.  Dec.  354. 
The  doubtful  and  uncertain  point  at  which  the 
disposing  mind  disappears  and  where  inca- 
pacity begins  can  be  ascertained  only  by  an 
examination  of  the  particular  circumstances 
of  each  case,  to  be  duly  weighed  and  consid- 
ered by  the  court  or  jury;  and  in  determining 
the  question,  the  common  sense  and  good 
judgment  of  the  tribunal  must  be  mainly 
relied  on." 

In  Mann  v.  Keene  Guaranty  Sav.  Bank,  86 
Fed.  Rep.  51,  the  court,  by  Sanborn,  Cir.  J., 
said:  "  The  question  [of  the  mental  capacity 
of  the  grantor  in  a  deed]  is  not  whether  her 
mental  powers  were  impaired.  It  is  not 
whether  or  not  she  had  ordinary  capacity  to 
do  business.  It  is  whether  she  had  any  —  the 
smallest  —  capacity  to  understand  what  she 
was  doing  and  to  decide  intelligently  whether 
or  not  she  would  do  it."  See  also  Stewart  v. 
Lispenard,  26  Wend.  (N.  Y.)  303;  Delaplain 
V.  Grubb,  (W.  Va.  i8g8;  30  S.  E.  Rep.  201. 

As  Illustrating  These  Principles  see  the  fol- 
lowing cases  wherein  the  partial  mental 
weakness  was  held  sufficient  to  avoid.  Man- 
nin  V.  Ball,  i  Smith  &  B.  185;  Kennedy  v. 
Marrast,  46  Ala.  161;  Crovvther  v.  Rowland- 
son,  27  Cal.  376;  Titcomb  v.  Vantyle,  84  111. 
371;  Van  Horn  v.  Keenan,  28  111.  445;  Curtis 
V.  Brownell,  42  Mich.  165;  Hay  v.  Miller,  48 
Neb.  156;  Dennett  v.  Dennett,  44  N.  H.  531; 
Matter  of  Barker,  2  Johns.  Ch.  (N.  Y.)  232. 
See  also  the  following  cases  wherein  the  par- 
tial mental  weakness  shown  to  exist  was  held 
insufficient.  Creagh  v.  Blood,  7  Jones  &  L. 
509;  Miller  v.  Craig,  36  111.  109;  Francis  v. 
Wilkinson,  147  111.  370;  Boyer  v.  Berryman, 
123  Ind.  451;  Northwestern  Mut.  F.  Ins.  Co. 


V.  Blankenship,  94  Ind.  535,  48  Am.  Rep.  185; 
Marmon  v.  Marmon,  47  Iowa  121;  Corbit  v. 
Smith,  7  Iowa  60,  71  Am.  Dec.  431;  Speers  v. 
Sewell,  4  Bush  (Ky.)  239;  Darby  v.  Hayford, 
56  Me.  246;  Hovey  v.  Hobson,  53  Me.  451,  89 
Am.  Dec.  705;  Hovey  v.  Chase,  52  Me.  305, 
83  Am.  Dec.  514;  Brown  v.  Brown,  108  Mass. 
386;  Mulloy  V.  Ingalls,  4  Neb.  117;  Sprague 
V.  Duel,  ir  Paige  (N.  Y.)  480;  Jones  v.  Jones, 
63  Hun(N.  Y.)  630,  17  N.  Y.  Supp.  905;  Odell 
V.  Buck,  21  Wend.  (N.  Y.)  142;  Williams  v. 
Haid,  n8  N.  Car.  481;  Aiman  v.  Stout,  42  Pa. 
St.  114;  Greer  v.  Greers,  9  Gratt.  (Va.)  330; 
Cropp  V.  Cropp,  88  Va.  753;  Buckey  v. 
Buckey,  38  W.  Va.  168;  Wright  v.  Jackson,  59 
Wis.  569;  Henderson  v.  McGregor,  30  Wis.  78. 

Inference  of  Fraud  as  Against  Weak-minded 
Person.  —  Fraud  will  more  easily  be  inferred 
where  the  grantor  is  of  weak  mind.  Kennedy 
V.  Marrast,  46  Ala.  i5i;  Crowther  v.  Row- 
landson,  27  Cal.  376;  Miller  v.  Craig,  36  111. 
109;  Corbit  Smith,  7  Iowa  60,  71  Am.  Dec. 
431;  Jackson  v.  King,  4  Cow.  (N.  Y.)  216,  15 
Am.  Dec.  354;  Samuel  v.  Marshall,  3  Leigh 
(Va.)  567. 

Undue  Influence  combined  with  partial  men- 
tal weakness  may  be  cause  for  avoidance 
where  the  mental  weakness  alone  would  be 
insufficient.  Kempson  v.  Ashbee,  L.  R.  10 
Ch.  15;  AUore  v.  Jewell,  94  U.  S.  506;  Hard- 
ing V.  Handy,  11  Wheat.  (U.  S.)  125;  Doe  v. 
Beeson,  2  Houst.  (Del.)  246;  Wiley  v.  Ewalt, 
66  111.  26:  Miller  v.  Craig,  36  111.  109;  Corbit 
V.  Smith,  7  Iowa  60,  71  Am.  Dec.  431;  Howe 
V.  Howe,  99  Mass.  88;  Brown  v.  Brown,  108 
Mass.  386;  Turner  v.  Turner,  44  Mo.  535; 
Bowles  V.  Wathan,  54  Mo.  261;  Yard  v.  Yard, 
27  N.  J.  Eq.  114;  Jackson  v.  King,  4  Cow.  (N. 
Y.)  216,  15  Am.  Dec.  354;  Sprague  v.  Duel,  i 
Clarke  Ch.  (N.  Y.)  90,  11  Paige  (N.  Y.)  480; 
Davis  V.  Culver,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  62;  Rippy  V.  Gant,  4  Ired.  Eq.  (39  N. 
Car.)  443;  Futrill  v.  Futrill,  5  Jones  Eq.  (58 
N.  Car.)  61;  Suttles  v.  Hay,  6  Ired.  Eq.  (41  N. 
Car.)  124;  Aiman  v.  Stout,  42  Pa.  St.  114; 
Anthony  v.  Hutchins,  10  R.  I.  165;  Bivins  v. 
Jarnigan,  3  Baxt.  (Tenn.)  282;  Greer  v. 
Greers,  g  Gratt.  (Va.)  330;  Encking  v.  Sim- 
mons, 28  Wis.  272.  See  the  title  UNDtrE  In- 
fluence. 

A  grossly  inadequate  consideration  will 
tend  to  establish  fraud  in  such  a  case.  Allore 
V.  Jewell,  94  U.  S.  506;  Hale  v.  Brown,  ir 
Ala.  87;  Wilson  v.  Oldham,  12  B.  Mon.  (Ky.) 
55;  Sprague  v.  Duel,  11  Paige  (N.  Y.)  480; 
McFaddin  v.  Vincent,  21  Tex.  47. 

A  Deaf  and  Dumb  Person  is  competent  to  make 
a  deed  if  he  has  sufficient  capacity  to  compre- 
hend the  nature  of  his  act  and  to  receive  and 
impart  intelligence.  Brown  v.  Brown,  3  Conn. 
299,  8  Am.  Dec.  187. 

2.  See  Pike  v.  Pike,  104  Ala.  642;  Doe  v. 
Beeson,  2  Houst.  (Del.)  246;  Williams  v. 
Haid,  118  N.  Car.  481;  Baxter  v.  Baxter,  76 
Hun  (N.  Y.)  98;  Rogers  v.  Armstrong  Co., 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  848; 
Buckey  -v.  Buckey,  38  W.  Va.  16S. 

Necessary  Degree  of  Mental  Weakness  a  Ques- 
tion of  Fact.  —  "  In  all  cases  involving  an  in- 
quiry of  this  sort,  in  order  to  avoid  erroneous 
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Monomaniacs.  —  So  the  deed  of  one  laboring  under  an  insane  delusion  may  for 
this  reason  be  avoided,  if  he  was  influenced  in  making  the  deed  by  the  delusion.* 

cc.  Temporary  Mental  Weakness.  —  A  temporary  mental  weakness  will  be  a 
cause  for  avoidance  if  the  free  will  of  the  party  is  thereby  materially  affected 
and  the  deed  is  made  during  such  affection.* 

Subsequent  Mental  Failure  has  been  held  admissible  as  tending  to  show  the 
capacity  of  the  grantor  at  the  time  of  execution.^ 

dd.  Intoxication.  —  To  avoid  a  deed  on  account  of  intoxication  of  the 
grantor  at  the  time  of  its  execution  it  must  be  shown  that  his  mind  was  so  far 
overcome  that  he  was  incapable  of  understanding  the  nature  of  his  act.*  And 
it  has  even  been  held  that  intoxication  alone  is  not  cause  of  avoidance,*  unless 
it  can  be  shown  that  one  taking  a  benefit  by  the  deed  caused  the  intoxication. 


conclusions,  the  strictest  attention  must  be 
paid  to  the  particular  circumstances,  so  as  to 
ascertain,  if  delusion  and  infirmity  appear, 
whether  they  are  so  connected  with  the  act, 
the  validity  of  which  is  in  dispute,  as  to  show 
that  as  to  that  act  the  intelligent  assenting 
mind  was  wanting."  Barrows,  J.,  in  Hovey 
V.  Hobson,  55  Me.  282. 

"  Mere  weakness  of  understanding  or  the 
liability  to  be  sometimes  deceived  and  duped 
will  not  in  general  suffice  for  this  purpose, 
but  it  must  be  such  as  to  render  the  party  in 
a  legal  sense  non  compos."  Dixon,  C.  J.,  in 
Henderson  v.  McGregor,  30  Wis.  78. 

An  instruction  that  "  mere  nervous  excite- 
ment or  mental  weakness  would  not  be  suffi- 
cient to  defeat  the  operation  of  the  deed;  if 
she  [the  grantor]  had  the  mental  capacity  to 
know  and  rationally  understand  and  compre- 
hend the  nature  of  the  business  she  was  then 
transacting,  that  was  all  that  the  law  would 
require  to  render  her  deed  effectual,"  was 
held  a  proper  instruction  in  Darby  v.  Hay- 
ford,  56  Me.  246. 

See  also  citations  in  notes  preceding  and 
following. 

1.  Deeds  of  Monomaniacs,  to  be  voidable,  must 
have  been  inllucnced  by  the  insane  condition; 
otherwise  they  should  be  sustained.  Jenkins 
V.  Morris,  14  Ch.  Div.  674;  Creagh  v.  Blood,  7 
Jones  &  L.  509;  Burgess  v.  Pollock,  53  Iowa 
273,  36  Am.  Rep.  218;  Hovey  v.  Hobson,  55 
Me.  256;  Dennett  v.  Dennett,  44  N.  H.  531; 
Ekin  V.  McCracken,  32  Leg.  Int.  (Pa.)  405,  11 
Phila.  (Pa.)  534- 

2.  Seeds  Made  During  Temporary  Insanity.  — 
Carpenter  v.  Carpenter,  8  Bush  (Ky.)  283. 

Lucid  Interval.  —  A  deed  made  during  a 
lucid  interval  is  not  voidable,  but  the  evi- 
dence showing  this  fact  must  be  very  satis- 
factory after  proof  of  previous  insanity. 
Towart  v.  Sellars,  5  Dow  App.  Cas.  231,  16 
Rev.  Rep.  102;  Frazer  v.  Frazer,  2  Del.  Ch. 
260;  Carpenter  v.  Carpenter,  8  Bush  (Ky.) 
283;  Wilkinson  v.  Pearson,  23  Pa.  St.  117; 
Harden  v.  Hays,  14  Pa.  St.  91;  Ripley  v. 
Babcock,  13  Wis.  425. 

Evidence,  however,  which  shows  temporary 
insanity  at  periods  remote  from  the  execution 
of  the  deed,  is  irrelevant.  Harden  v.  Hays, 
14  Pa.  St.  91. 

8.  Evidence  of  Subsequent  Mental  Failure  Ad- 
missible.—  Ashcr.ift  V.  Dc  Arinond,  44  Iowa 
229;  Hendrix  v.  Money,  i  Bush  (Ky.)  306; 
Negro  Jerry  v.  Townshend,  9  ,M(1.  145. 

4.  Van  Wyck    v.   Brasher,  81   N.  Y.  260; 


Jones  V.  Calkin,  16  New  Bruns.  356.  See 
generally  the  title  Intoxication. 

Undue  Influence  or  Advantage  may  render 
voidable  the  deed  of  one  only  partially  intoxi- 
cated. Wiley  V.  Ewalt,  66  111.  26;  Leighton  -■. 
Orr,  44  Iowa  679;  Youn  v.  Lamont,  56  Minn. 
216;  O'Conner  v.  Rempt,  29  N.  J.  Eq.  156; 
Hutchinson  v.  Tindall,  3  N.  J.  Eq.  357;  Mead 
V.  Coombs,  26  N.  J.  Eq.  173;  Calloway  v. 
Witherspoon,  5  Ired.  Eq.  (40  N.  Car.)  128; 
Belcher  v.  Belcher,  10  Yerg.  (Tenn.)  121. 

Inadequacy  or  want  of  consideration  in  such 
case  is  direct  evidence  of  fraud.  Crane  v. 
Conklin,  I  N.  J.  Eq.  346,  22  Am.  Dec.  519; 
Warnock  v.  Campbell,  25  N.  J.  Eq.  485;  Mead 
V.  Coombs,  26  N.  J.  Eq.  173;  Futrill  v.  Futrill, 
5  Jones  Eq.  (58  N.  Car.)  61;  Birdsong  v.  Bird- 
song,  2  Head  (Tenn.)  289;  Jones  v.  Calkin,  16 
New  Bruns.  356. 

Extent  of  Intoxication. —  In  the  following 
cases  it  was  held  that  no  such  intoxication 
was  shown  as  to  avoid  the  act  of  the  person 
intoxicated.  Wiley  v.  Ewalt,  66  111.  26;  Youn 
V.  Lamont,  56  Minn.  216;  Eaton  v.  Perry,  29 
Mo.  96;  Johnson  v.  Phifer,  6  Neb.  401;  Bur- 
roughs V.  Richman,  13  N.  J.  L.  233;  Freeman 
V.  Staats,  8  N.  J.  Eq.  814;  Peck  v.  Cary,  27  N. 
Y.  9,  84  Am.  Dec.  220:  Gardner  v.  Gardner,  22 
Wend.  (N.  Y.)  526,  34  Am.  Dec.  340;  Morris 
V.  Nixon,  7  Humph.  (Tenn.)  579;  Belcher  v. 
Belcher,  10  Yerg.  (Tenn.)  121. 

But  in  the  following  cases  the  intoxication 
was  held  to  be  sufficiently  extreme  to  work  an 
avoidance.  Nagle  v.  Baylor,  3  Dr.  &  War. 
64;  Pitt  V.  Smith,  3  Campb.  33;  Hendricks  v. 
Hopkins,  Cary  93;  Donelson  v.  Posey,  13  Ala. 
752:  Hale  71.  Stery,  7  Colo.  App.  165;  Dulany 
V.  Green,  4  Harr.  (Del.)  285;  Reinicker  -•. 
Smith.  2  Har.  &  J.  (Md.)  421;  Longhead  v. 
Combs,  etc..  Commission  Co.,  64  Mo.  App. 
559;  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  357; 
Warnock  v.  Campbell,  25  N.  J.  Eq.  485;  Wil- 
son V.  Bigger,  7  W.  &  S.  (Pa.)  iii;  Samuel  v. 
Marshall,  3  Leigh  (Va.)  567. 

Habitual  Drunkenness  May  Cause  Insanity ; 
and  this  may  constitute  a  ground  of  avoid- 
ance, although  the  grantor  was  not  intoxi- 
cated at  the  time  of  executing  the  deed.  Say 
V.  Barvvick,  i  Ves.  iS:  B.  195;  Copcnrath  v. 
Kienby,  83  Ind.  18;  Van  Wyck  v.  Brasher,  81 
N.  Y.  260;  Wilson  V.  Bigger,  7  W.  &  S.  (Pa.) 
in;  Rutherford  v.  Ruff,  4  Desaus.  (S.  Car.) 
350.    See  the  title  iNroxifATioN. 

6.  Intoxication  Alone  Held  Not  Ground  of 
Avoidance.  —  (Jook('  :■.  Clayworth,  iS  Ves.  Ir, 
12;  Calloway  Witherspoon.  5  Ired.  Eq.  (40 
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.uul  thus  took  an  uiuluc  advantage  of  the  grantor.'  The  degree  of  intoxica- 
tion sufticient  to  avoitl  a  deed  is,  as  in  other  cases  of  partial  mental  weakness, 
a  question  of  fact.* 

Ratification.  —  As  in  other  cascs  of  voidable  deeds,  a  drunken  grantor  may 
ratify  ui)on  regaining  his  reason. 

(3)  Freedom  of  Will —  (a)  Undue  Influence.  —  Freedom  of  the  will  of  the  grantor 
is  as  essential  to  the  validity  of  a  deed  as  the  existence  of  a  will.  This 
freedom  is  more  easily  shown  to  have  been  abridged  in  case  the  grantor  is  a 
person  of  weak  intellect  or  of  less  than  ordinary  firmness;"*  or  in  case  the 
intluence  is  exerted  by  one  standing  in  a  confidential  or  fiduciary  relation.' 


N'.  Car.)  12S;  Crane  7).  Conklin,  i  N.  J.  Eq.  346, 
22  .\m.  Dec.  519. 

1.  Drunkenness  Caused  by  the  Grantee  or  other 
person  taking  a  benefit  by  the  deed  need  not 
be  so  overwhelming  in  character  to  be  a  cause 
of  avoidance  as  would  be  necessaiy  where  the 
deed  was  otherwise  voluntary.  Cook  v.  Clay- 
worth,  18  Ves.  Jr.  12;  Osmond  v.  Fitzroy,  3  P. 
Wms.  131,.  note  i;  Van  Horn  v.  Keenan,  28 
111.  445;  Johnson  v.  Phifer,  6  Neb.  401;  Bur- 
roughs 7>.  Richman,  13  N.  J.  L.  233;  Woods  v. 
Pindall,  Wright  (Ohio)  507;  Samuel  v.  Mar- 
shall, 3  Leigh  (Va.)  567. 

2.  See  cases  in  preceding  notes,  and  gener- 
ally the  title  In  toxication. 

3.  Ratification  After  Becoming  Sober.  —  Jones 
V.  Evans,  7  Dana  (Ky.)  g6. 

Ratification  may  be  performed  by  executing 
other  deeds  which  show  an  adoption  of  the 
prior  voidable  deed.  Nagle  v.  Baylor,  3  Dr. 
&  War.  64. 

4.  Undue  Influence. — "  Influence  properly 
gained,  although  used  for  a  selfish  purpose 
and  to  obtain  an  unjust  and  unfair  advantage, 
will  not  avoid  a  deed  thereby  obtained,  unless 
there  is  fraud  or  duress,  or  the  influence  is  ex- 
erted by  a  stronger  mind  over  a  weak  one  in 
such  a  manner  and  to  such  a  degree  as  to  sub- 
stitute the  will  of  the  pet  son  exerting  the  in- 
fluence in  place  of  that  of  him  upon  whom  it 
is  exerted,  so  that  the  latter  is  no  longer  a  free 
agent."  Hoar,  J.,  in  Howe  v.  Howe,  99  Mass. 
88.  See  supra,  this  section.  Partial  Insanity  — 
Menial  Weakness;  Intoxication;  also  the  title 
Undue  Influence. 

To  set  aside  a  deed  for  undue  influence  it 
must  appear  that  the  influence  exerted  was 
such  as  to  destroy  free  agency  and  substitute 
the  will  of  another  for  that  of  the  person 
nominally  acting.  Delaplain  v.  Grubb,  (W. 
Va.  i8g8)  30  S.  E.  Rep.  2or. 

5.  What  Are  Fiduciary  or  Confldential  Rela- 
tions. —  The  meaning  of  the  term  "  fiduciary 
or  confidential  relation  "  in  this  connection  is 
very  broad.  Such  a  relation  exists  "  in  every 
case  where  influence  is  acquired  and  abused, 
where  confidence  is  reposed  and  betrayed." 
Smith  V.  Kay,  7  H.  L.  Cas.  779,  per  Lord 
Kingsdown.    See  the  title  Undue  Influence. 

"  To  call  forth  the  aid  of  equity  on  such 
ground,  a  relation  of  confidence  must  subsist 
between  the  parties,  and  an  influence  pos- 
sessed by  the  one  over  the  other  by  reason  of 
such  confidence,  and  an  undue  or  improper 
exercise  of  such  influence  in  procuring  the 
deed  from  the  confiding  party.  The  relation 
may  be  of  any  kind  which  implies  confidence, 
as  trustee  and  beneficiary,  attorney  and  client, 
parent  and  child,  guardian  and  ward,  physi- 


cian and  patient,  nurse  and  invalid,  confiden- 
tial friend  and  adviser,  indeed,  any  relation 
of  confidence  between  persons  which  gives  one 
dominion  or  influence  over  the  other."  H.  G. 
Smith,  J.,  in  Bayliss  v.  Williams,  6  Coldw. 
(Tenn.)  440. 

Instances.  —  The  following  are  instances  of 
persons  standing  in  fiduciary  relations  so  that 
instruments  conveying  property  to  them  will 
be  set  aside  in  equity,  unless  the  perfect  fair- 
ness of  the  transaction  is  shovirn: 

A  Son,  having  the  trust  and  confidence  of 
his  mother,  in  case  of  a  deed  of  gift  to  him  of 
a  large  portion  of  the  mother's  estate. 
Mulock  V.  Mulock,  31  N.  J.  Eq.  594. 

A  son,  who  had  lived  with  his  father  and 
cared  for  him  and  managed  his  estate  until 
the  father  was  seventy-two  and  the  son  fifty 
years  of  age,  receiving  in  consequence  from 
the  father  by  a  deed  a  large  portion  of  the 
estate.  Davis  v.  Culver,  13  How.  Pr.  (N.  Y. 
Supreme  Ct.)  62. 

A  Father,  the  daughter  grantor  being 
twenty-three  years  of  age,  and  the  deed  being 
without  pecuniary  consideration.  Jenkins  v. 
Pye,  12  Pet.  (U.  S.)  241. 

A  father,  to  whom  a  motherless  daughter 
had  formed  habits  of  submission,  in  case  of  a 
deed  of  gift  of  valuable  property  by  the 
daughter  to  the  father  shortly  after  her  ma- 
jority.   Miller  v.  Simonds,  5  Mo.  App.  33. 

A  father,  an  able  and  experienced  lawyer, 
who  acted  as  trustee  of  property  belonging  to 
the  son,  the  grantor,  who  was  weak  and  inex- 
perienced.   Williams  v.  Williams,  63  Md.  371. 

A  father,  whose  daughters  conveyed  to  him 
by  deed  in  fee,  intending  to  convey  only  a  life 
estate.     Bailey  v.  Woodbury,  50  Vt.  166. 

A  Granddaughter,  to  whom  a  grandmother 
conveyed  property  without  reserving  a  life 
estate,  in  accordance  with  a  previous  under- 
standing. Adee  v.  Hallett,  3  N.  Y.  App.  Div. 
308. 

A  Wife,  superior  in  intelligence  and  business 
capacity  to  her  husband,  who,  by  reason  of 
his  confidence  in  her  (which  proved  to  have 
been  misplaced),  made  to  her  a  deed  of  his 
property.    HoUocher  -'.  Hollocher,  62  Mo.  267. 

An  Uncle,  who  had  been  the  guardian  of  the 
niece  grantor  during  her  minority,  and  at 
whose  instance  she,  being  in  Ireland,  conveyed 
land  in  Missouri  to  her  two  aunts.  Ranken  v. 
Patton,  65  Mo.  378. 

A  Nephew,  towards  whom  the  uncle  grantor 
had  stood  in  loco  parentis,  and  who,  at  the 
time  of  making  the  deed,  was  supposed  to  be 
in  extremis.    Case  v.  Case,  26  Mich.  484. 

A    Stepmother,   with   whom  a  minor  step- 
daughter had  lived  since  her  father's  death, 
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(b)  Duress.  —  The  will  of  a  person  of  sound  mind  and  of  ordinary  firmness, 
although  not  a  subject  of  undue  influence,  may  be  coerced  by  duress.  A  deed 
made  by  one  thus  coerced  is  voidable.*  And  duress  may  exist  without  physi- 
cal injury,  either  inflicted  or  threatened,  to  the  grantor.* 

Duress  by  One  Other  than  the  Grantee  will  not  be  ground  for  avoidance  unless 
instigated  by  the  grantee  or  with  his  knowledge.* 

Laches  of  the  grantor  or  those  claiming  under  him  in  suing  to  avoid  will 
render  binding  a  deed  which  might  otherwise  have  been  avoided  for  duress."* 

(c)  Fraud.  —  A  grantor's  freedom  of  will  may  be  affected  by  fraud,  and  there- 
fore a  deed  thus  obtained  may  be  avoided.* 


and  at  whose  solicitation  the  daughter  con- 
veyed to  a  stepbrother,  upon  reaching  her 
majority,  her  interest  in  her  father's  estate,  of 
the  value  and  extent  of  which  she  was  ignor- 
ant.   Davis  V.  Dunne,  46  Iowa  684. 

A  Belative,  who  lived  with  the  grantor,  the 
latter  being  old  and  feeble.  Crowe  v.  Peters, 
63  Mo.  429. 

A  Mistress,  in  case  of  a  deed  to  her  by  a  man 
old  and  afflicted.  Leighton  v.  Orr,  44  Iowa 
■679;  Bivins  -'.  Jarnigan,  3  Baxt.  (Tenn.)  282. 

A  Friend  in  whom  special  confidence  had 
been  reposed.    Turner  v.  Turner,  44  .Mo.  535. 

See  also  Gibson  v.  Jeyes,  6  Ves.  Jr.  267; 
Hatch  V.  Hatch,  9  Ves.  Jr.  297;  Huguenin  v. 
Baseley,  14  Ves.  Jr.  273;  Cray  v.  Mansfield,  I 
Ves.  379;  Griffiths  v.  Robins,  3  Madd.  191; 
Welles  V.  Middleton,  i  Cox  113,  Dickerson 
Evans,  84  111.  451;  Thornton  v.  Ogden,  32  N. 
J.  Eq.  723;  Suttles  v.  Hay,  6  Ired.  Eq.  (41  N. 
Car.)  124;  Hoppin  v.  Boyd,  g  R.  I.  42;  Milli- 
can  V.  Millican  24  Tex.  426. 

1.  Duress.— U.  S.  v.  Huckabee.  i6  Wall.  (U. 
S.I  414;  Baker  v.  Morton,  12  Wall.  (U.  S.)  150; 
VVaikins  v.  Baird,  6  Mass.  506,  4  Am.  Dec. 
170;  Kocourek  v.  Marak,  54  Tex.  201,  38  Am. 
Rep.  623. 

For  a  Full  Treatment  of  this  subject,  see  the 
title  Dr  KF.ss,  post. 

2.  Duress  of  a  Near  Relative  has  been  held 
suificient  coercion  for  the  purpose  of  avoid- 
ance; as,  for  instance,  threats  of  criminal 
prosecution  against  the  grantor's  husband, 
Brooks  V.  Berryhill,  20  Ind.  97;  Nevada  First 
Nat.  Bank  r.  Bryan,  62  Iowa  42;  Koehler  v. 
Wilson,  40  Iowa  183;  Green  v.  Scranage,  19 
Iowa  461,  87  Am.  Dec.  447;  Eadie  v.  Slimmon, 
26  N.  Y.  9,  82  Am.  Dec.  395:  or  against  the 
grantor's  son.  Southern  Express  Co.  v. 
Duffey,  48  Ga.  358;  Harris  v.  Carinody,  131 
M.iss.  51,  41  Am.  Rep  iSS. 

Threats  of  Abandonment  by  a  Husband  have 
b;-en  held  sufficient  cause  for  avoidance  of  a 
d^ed  of  the  wife  made  in  consequence  thereof. 
Line  Blizzard,  70  Ind.  23;  Tapley  v.  Tap- 
ley,  10  Minn.  448,  88  Am.  Dec.  76;  kocourek 
V.  Marak,  54  Tex.  201,  38  Am.  Rep.  (■)23. 

3.  Duress  Must  Be  by  Grantee  or  at  His  Conniv- 
ance. —  Rogers  T.  ,\(lams,  (>(>  ,Ala.  600;  Green 
V.  Scranage,  19  Iowa  461,  87  Am.  Dec.  447; 
White  V.  Graves,  107  Mass.  325,  9  Am.  Rep.  38. 

In  Talley  7a  Robinson,  22  Gratt.  (Va.)  888, 
the  grantor  had  bnvn  severely  whipped  by  a 
mob  and  driven  out  of  the  county,  and  the 
grantee  had  knowledge  of  this,  but  was  not 
implicated  in  any  way.  and  gave  the  grantor 
the  price  he  asked.  In  a  suit  to  compel  spe- 
•cific  performance  of  a  contract  to  convey  il 
'Was  held  that  there  had  been  no  duress. 


A  Purchaser  of  a  Grantee,  who  obtained  the 
property  by  means  of  duress,  is  not  protected 
as  a  bona  Jlde  purchaser  for  value  if  he  had 
notice  of  the  duress.  Brown  v.  Peck,  2  Wis. 
261.  Alitcr,  however,  if  he  had  no  notice  of 
the  cause  of  avoidance.  Rogers  v.  Adams,  66 
Ala.  600;  Deputy  v.  Stapleford,  19  Cal.  302; 
Cook  V.  Moore,  39  Tex.  255. 

Mere  advice,  direction,  influence,  or  persua- 
sion, in  consequence  of  which  a  deed  is  exe- 
cuted, cannot  amount  to  duress.  Barrett  -■. 
French,  i  Conn.  354,  6  Am.  Dec.  241. 

4.  Right  to  Avoid  Barred  by  Laches.  —  Mur- 
phy V.  Paynter,  I  Dill.  (U.  S.)  333;  Bazemore 
V.  Freeman,  58  Ga.  276;  Lyon  v.  Waldo,  36 
Mich.  345;  Davis  v.  Fox,  59  Mo.  125;  Cook  v. 
Moore,  39  Tex.  255. 

Especially  will  this  be  true  where  the  cir- 
cumstances claimed  to  amount  to  duress  are 
not  undoubted  and  conclusive.  Murphy  -'. 
Paynter,  i  Dill.  (U.  S.)  333;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Nelson,  103  U.  S.  544; 
Davis  V.  Fox,  59  Mo.  125;  or  the  rights  of  in- 
nocent purchasers  have  intervened,  Deputy  v. 
Stapleford,  19  Cal.  302;  Cook  v.  Moore,  39 
Tex.  255;  or  where,  in  the  case  of  a  wife,  a 
solemn  acknowledgment  has  been  made. 
Bouldin  v.  Reynolds,  58  Md.491.  See  the  title 
AcKNowLKOG.MK.NTS,  vol.  I,  p.  520;  and  see 
generally  the  title  Ladies. 

5.  Circumstances  Amounting  to  Fraud.  —  See 
Shelden  v.  Warner,  45  Mich.  63S;  Bassett  v. 
Brown,  105  Mass.  557;  Thayer  f.  Turner,  8 
Met.  (Mass.)  550;  Pomeroy  v.  Pomeroy,  54 
How.  Pr.  (N.  Y.  Supreme  Ct )  228;  Martin  v. 
Martin,  l  Ileiskl.  (Tenn.)  644. 

Waiver  and  Confirmation.  —  A  bond  obtained 
by  fraud  was  held  not  to  have  been  confirmed 
by  the  execution  and  delivery  of  a  deed  given 
in  pursuance  thereof,  it  appearing  that  this 
effect  was  not  intended.  Montgomery  v. 
Pickering,  116  Mass.  227. 

Fraud  of  One  Other  than  the  Grantee  will  not 
be  ground  of  avoidance  unless  (lie  grantee 
particii)ated  therein  or  had  knowledge  thereof. 
White  7).  Graves,  107  Mass.  325,  9  .^ni.  Rep.  38. 

A  purchaser  from  a  fraudulent  grantee 
will  not  be  protected  unless  he  purchased  for 
a  valuable  consideration  and  without  notice  of 
the  fraud.    Wade  71.  Saunders,  70  N.  Car.  270. 

See   generally  the  titles  Frai  d:  Frai'DU- 

I.KNT  SaI.KS  AM)  CoN  Vr.VA.VCKS ;  Rk1-()RMAT10\ 
AND  CANrl.l.I.ATION         I  NS  TRf  M  KN  IS. 

Circumstances    Held    Not    Fraudulent.  —  See 

Dickerson  v.   Evans,  S4  111.  451;    Grant  v. 
Grant,  56  Me.  573;    Barilctt  ?■.   Drake,  100 
Mass.  174,  97  Am.  Dec.  92,  i  Am.  Rep.  101; 
Kercheval  -'.  Doty,  31  Wis.  476. 
At  Common  Law  a  deed  cannot  be  avoided  for 


'25 


Volume  IX. 


Requisites  and  Component  Parts,  DEEDS. 


The  Parties, 


(4)  Special  Limitations,  Aside  from  Contractual  Capacity  —  (a)  Corporate 
Powers.  —  A  corporation  may  convey  land  by  deed.  Its  capacity  to  be  a  grantor 
dilTcrs  from  that  of  a  natural  person  only  in  that  it  must  of  necessity  act  through 
its  duly  authorized  agents,*  and  also  that  it  is  subject  to  such  special  restric- 
tions as  are  contained  in  its  particular  organic  law.'-* 

(b)  Partnership  Authority.  —  A  partnership  owning  lands  may  convey  them  by 
deed  like  a  natural  person.     In  case  all  the  partners  do  not  join,  those  exe- 


fraud  under  the  plea  of  noH  est  factum  unless 
the  fraud  relates  10  the  execution  of  the  in- 
strument, as  if  a  deed  be  fraudulently  mis- 
read, and  is  executed  under  that  imposition, 
or  where  there  is  a  fraudulent  substitution  of 
one  deed  for  another,  and  the  party's  signa- 
ture is  obtained  to  a  deed  which  he  did  not  in- 
tend to  execute.  But  in  equity  and  under  the 
reformed  procedure  the  rule  is  as  stated  in  the 
text.  Huston  v.  Williams,  3  Blackf.  (Ind.) 
172,  25  Am.  Dec.  84;  Frauchot  v.  Leach,  5 
Cow.  (N.  Y.)  508;  Vrooman  v.  Phelps,  2  Johns. 
(N.  Y.)  177;  Dorr  v.  Munsell,  13  Johns.  (N. 
Y.)  430;  Jackson  v.  Hills,  8  Cow.  (N.  Y.)  290; 
Williams  v.  Mears,  2  Disney  (Ohio)  604.  See 
on  this  point  the  title  Bonds,  vol.  4,  p.  631. 
See  also  the  title  Fraud.  As  to  fraudulent 
acknowledgments,  see  the  title  Acknowledg- 
ments, vol.  I,  p  483.  For  particular  instances 
of  fraud,  see  the  sections  of  this  title,  infra. 

Grantor  Unable  to  Read.  —  Where  a  grantor 
is  unable  to  read,  fraud  will  be  more  easily 
inferred,  especially  if  the  deed  is  manifestly 
detrimental  to  the  grantor  and  the  conduct  of 
the  grantee  is  deceitful.  Lyons  v.  Van  Riper, 
26  N.  J.  Eq.  337. 

Alleging  Fraud.  —  The  facts  which  are 
claimed  as  ground  of  avoidance  for  fraud 
should  be  set  forth  with  sufficient  precision  to 
apprise  the  opposite  party  of  the  character  of 
the  claim  and  to  enable  the  court  to  decide  as 
to  the  sufficiency  of  the  matter  relied  on. 
Buckholz  V.  Grant,  15  Minn.  406;  Burtners  v. 
Keran,  24  Gratt.  (Va.)  42. 

1.  See  the  titles  Cori^orations,  vol.  7,  p. 
734;  Municipal  Corporations.  As  to  the 
authority  of  corporate  agents,  see  the  titles 
Agency,  vol.  i,  p.  930;  Officers  and  Agents 
OF  Private  Corporations;  Public  Officers. 

Unlicensed  Auctioneer.  —  The  fact  that  an 
auctioneer  %vho  sold  land  at  auction  in  accord- 
ance with  a  vote  of  a  town  was  not  licensed  to 
be  an  auctioneer  was  held  not  to  invalidate  a 
deed  made  pursuant  to  such  sale.  Williston 
V.  Morse,  10  Met.  (Mass.)  17. 

Trustees  of  School  Funds.  —  By  the  Maine 
statute  of  1824,  c.  254,  the  selectmen,  town 
clerk,  and  treasurer  of  every  town  were  em- 
powered, as  trustees  of  school  funds,  to  con- 
vey lands  included  therein.  A  deed  executed 
by  the  treasurer  and  two  out  of  three  select- 
men was,  under  this  law,  held  imperative. 
Warren  v.  Stetson,  30  Me.  231. 

Authority  Need  Not  Be  Recited  in  the  Deed,  al- 
though a  note  of  authorization  is  essential; 
and  such  recital  is  not  required  in  Vermont. 
Rev.  Stat.,  c.  60,  §  3;  McDaniels  v.  Flower 
Brook  Mfg.  Co.,  22  Vt.  274. 

That  All  the  Officers  and  Stockholders  Signed, 
in  the  name  of  the  corporation,  a  deed  to 
which  the  corporate  seal  is  affixed,  removes  all 
question  as  to  corporate  authorization.  Heath 
V.  Big  Falls  Cotton  Mills,  115  N.  Car.  202. 


City  Trustees.  —  In  California  it  has  been 
held  that  an  order  of  the  trustees  of  a  city  is 
sufficient  authority  for  the  execution  of  a  deed 
in  the  name  of  the  city,  without  any  record 
evidence  thereof  on  the  minutes  of  the  board. 
Gordon  v.  San  Diego,  108  Cal.  264. 

In  Nebraska  it  has  been  held  that  a  person 
signing  a  deed  as  "  chairman  "  in  the  name 
of  the  trustees  of  a  city  must  be  proved  in  fact 
to  be  chairman  of  such  board  of  trustees  before 
the  deed  can  be  allowed  to  evidence  the  con- 
veyance it  purports  to  make.  Green  v.  Barker, 
47  Neb.  934. 

Mayor.  —  Under  Ohio  Rev.  Stat.  1880,  §  4106, 
the  requirement  that  every  deed  shall  be 
signed  and  sealed  by  the  grantor  does  not 
apply  to  corporations;  and  therefore  where  a 
mayor  in  his  official  capacity  in  the  name  of 
the  city  signed  a  deed  to  which  the  corporate 
seal  was  affixed,  the  instrument  was  held  to 
have  been  properly  executed.  Young  v.  Ma- 
honing County,  53  Fed.  Rep.  895. 

County  Commissioner  —  Swamp  Land  —  Execu- 
tion.—  Under  AHssouri  Rev.  Stat.  1879,  P^^- 
671,  a  deed  of  swamp  land  by  a  commissioner 
of  the  county  court  is  required  to  be  under 
his  hand  and  seal.  It  was  held  a  sufficient 
compliance  where  the  deed  in  the  testimonium 
clause  was  declared  to  be  executed  under  the 
seal  of  the  county  court,  was  signed  by  the 
commissioner  in  the  name  of  the  county,  and 
the  seal  of  the  county  court  was  attached, 
which  seal  was  adopted  by  the  commissioner 
in  the  acknowledgment  for  the  purposes  of  the 
deed.    Alt  v.  Stoker,  127  Mo.  466. 

Naming  Corporate  Grantor.  —  A  deed  cannot 
be  held  to  be  the  deed  of  a  corporation  which 
is  not  executed  in  its  name;  and  therefore  the 
individual  deed  of  the  president  of  a  corpora- 
tion, purporting  to  convey  its  lands,  was  held 
to  be  inoperative  for  that  purpose.  Zoller  v. 
Ide,  I  Neb.  439. 

A  partial  misnomer  of  a  corporation  as 
grantor  in  a  deed,  to  the  extent  of  substituting 
the  name  of  a  county  other  than  one  constitut- 
ing part  of  the  corporate  name,  has  been  held 
not  fatal  to  the  validity  of  the  deed.  Ballard 
V.  Carmichael,  83  Tex.  355. 

The  corporate  character  need  not  appear 
upon  the  face  of  the  deed  if  the  corporation  is 
designated  by  name  and  the  corporate  seal  is 
affixed.  Colton  Land,  etc.,  Co.  v.  Swartz,  99 
Cal.  278. 

Prefixing  the  words  "  the  president  and 
directors,  etc.,  of,"  to  the  corporate  name,  in 
the  premises  of  a  deed,  has  been  held  not  to 
affect  the  identity  of  the  grantor,  the  deed 
being  properly  executed  by  the  corporation. 
Shaffer  v.  Hahn,  iii  N.  Car.  i. 

2.  See  the  titles  Corporations  (Private), 
vol.  6,  p.  620;  Municipal  Corporations; 
Officers  and  Agents  (of  Private  Corpora- 
tions). 
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cuting  must  have  authority  from  the  partnership.  This  authority  will  be 
implied  if  the  sale  of  the  property  in  question  is  embraced  in  the  partnership 
enterprise,  otherwise  it  must  be  express.' 

(c)  Indians'  Conveyances  —  General  Rule.  —  The  title  to  Indian  lands  is,  as  a  general 
rule,  vested  in  the  United  States,  the  Indians  possessing  only  a  right  of  occu- 
pancy, and  therefore  an  Indian  cannot  make  a  deed  of  conveyance.* 

Exception  —  Allotments  in  Severalty.  —  In  some  instances,  however,  where  Indian 
lands  have  been  allotted  in  severalty,  conveyances  have  been  allowed,  subject 
to  certain  restrictions  contained  in  the  law  under  which  the  allotments  were 
made.^  This  condition,  being  annexed  to  a  power  created  by  statute,  must  be 
strictly  fulfilled.-* 

(5)  Title  to  Convey  —  (a)  General  Rule  —  Grantor  Must  Have  Title.  —  As  a  general 
rule  a  deed  will  be  ineffectual  to  convey  land  to  which  the  grantor  has  no  title.* 
But  whether  or  not  the  grantor  has  an  alienable  title  is  sometimes  a  difficult 
question,®  and  the  title  need  not  be  absolute  or  unencumbered.    Such  interest 


1.  See  the  title  Partnership. 

As  to  necessity  for  a  sealed  authorization, 
see  infra,  this  title,  Execution  —  Sealing. 

2.  See  the  title  Indians. 

3.  Deeds  of  Indians.  —  See  also  the  title  Citi- 
zenship, vol.  6,  p.  18. 

The  assent  of  the  secretary  of  the  interior 
to  a  sale  has  generally  been  required.  Ottawa 
treaty,  June  24,  1862,  12  U.  S.  Stat,  at  L.  1240, 
art.  7;  Kansas  treaty.  May  26,  i860,  12  U.  S. 
Stat,  at  L.  21,  iiii;  Shawnee  treaty.  May  10, 
1854,  10  U.  S.  Stat,  at  L.  1053. 

The  consent  of  the  president  of  the  United 
States  has  sometimes  been  required.  Treaty 
of  St.  Mary's,  1818;  Lowry  v.  Weaver,  4  Mc- 
Lean (U.  S.)  82;  Winnebago  Treaty,  Aug.  i, 
1829;  Farrington  v.  Wilson,  29  Wis.  383. 

Where  allotments  are  made  and  patents 
issued  without  reservation  or  limitation,  the 
Indian  takes  in  fee  simple,  and  his  property  is 
alienable.  Doe  v.  Wilson,  23  How.  (U.  S.) 
457;  Cornet  v.  Winton,  2  Yerg.  (Tenn.)  148; 
Blair  v.  Pathkiller,  2  Yerg.  (Tenn.)  414. 

4.  It  has  been  held  that  these  restrictions 
operate  to  place  upon  the  Indian  a  personal 
disability  similar  to  that  imposed  by  law  upon 
a  minor.  Lowry  v.  Weaver,  4  McLean  (U.  S.) 
82;  Stevens  v.  Smith,  2  Kan.  243,  10  Wall.  (U. 
S.)  321;  Blue-Jacket  v.  Johnson  County,  3 
Kan.  300,  5  \Vall.  (U.  S.)  737;  Scoffins  -■. 
Grandstafif,  12  Kan.  467;  Clark  v.  Libbey,  14 
Kan.  435;  Clark  v.  Akers,  16  Kan.  166;  Far- 
rington V.  Wilson,  29  Wis.  383. 

6.  See  on  the  proposition  of  the  text  gener- 
ally. Hunt  V.  Blackburn,  128  U.  S.  464;  Daw- 
son V.  Parham,  55  Ark.  286;  Craine  v. 
Edwards,  92  Ky.  109;  Jones  v.  Madison 
County,  72  Miss.  777;  Howe  v.  Harrington, 
18  N.  J.  Eq.  495;  Hart  v.  Gregg,  32  Ohio  St. 
502;  Elsincr  v.  Fife,  32  Ohio  St.  358;  Tale  v. 
Clement,  176  Pa.  St.  550;  Wheeler  v.  School 
Disl.  No.  13,  64  Vt.  184;  Hulvey  v.  Hulvey, 
92  Va.  182. 

3.  Grantors  Held  to  Have  No  Title  or  Alienable 
Interest. —  In  the  following  cases  the  grantor 
was  hold  to  have  no  alienable  title  or  interest 
upon  which  the  conveyance  could  operate; 

A  claim  under  an  agreement  with  a  third 
person  whereby  the  grantor  was  to  furnish  the 
purchase  money  for  land  to  be  obtained  from 
the  state,  and  to  receive  a  portion  of  the  land, 
the  purchase  money  not   having    been  fur- 


nished, and  the  land  having  been  purchased 
and  paid  for  by  such  third  person  with  his  own 
money.  Te.xas  Town-Site  Co.  v.  Hunnicutt, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  520.  An 
inheritance  before  the  death  of  the  ancestor. 
Beard  v.  Grigg,  i  J.  J.  Marsh.  (Ky.)  22;  Hart 
V.  Gregg,  32  Ohio  St.  502.  A  bare  right  of 
possession  without  claim  or  color  of  title. 
Daubenbiss  v.  White,  (Cal.  1892)  31  Pac.  Rep. 
360.  See  also  Fisher  v.  Nelson,  8  Mo.  App. 
91.  A  determinable  fee  which  had  been  ter- 
minated. Slegel  V.  Lauer,  148  Pa.  St.  236. 
An  absolute  deed  intended  only  as  security 
for  a  debt.  Adair  v.  Adair,  22  Oregon  115. 
But  as  against  one  to  whom  the  original 
owner  conveyed  the  land  after  the  conveyance 
as  security,  a  grantee  of  the  equitable  mort- 
gagee has  been  held  to  succeed  to  such  grant- 
or's title  and  right  of  possession  until  payment 
of  the  debt.  Baltimore  Belt  R.  Co.  v.  Lee,  75 
Md.  596.  See  generally  the  title  Equitable 
Mort(;a(;es. 

Title  Previously  Divested.  —  A  conveyance 
has  nothing  to  operate  upon  where  the 
grantor  has  conveyed  all  his  title  and  interest 
by  a  previous  deed  such  as: 

A  writing  signed,  sealed,  and  acknowledged 
by  the  owner  of  land,  which  stated  that  he 
had  "  deeded  and  conveyed  "  the  land  to  a 
third  party.  Brown  v.  Moore,  26  S.  Car. 
160. 

A  former  conveyance.  Hunt  v.  Blackburn, 
128  U.  S.  464;  Jones  v.  Madison  County,  72 
Miss.  777.  Although  such  conveyance  failed 
to  describe  the  land  correctly  and  passed  only 
an  equitable  title.  Whipple  Gibson,  158 
111.  339.  Otherwise  if  the  first  deed  was  so  de- 
fective as  not  to  pass  any  title.  Sessions  v. 
Reynolds,  7  Smed.  &  M.  (Miss.)  130. 

A  conveyance  to  a  daughter  for  life,  reserv- 
ing an  annual  rent  and  a  home  on  the  prem- 
ises with  free  and  absolute  control  thereof, 
was  held  to  have  divested  the  grantor  of  all 
title  which  could  be  made  the  subject  of  con- 
veyance.   Fisher  v.  Nelson,  S  Mo.  App.  90. 

A  conveyance  upon  a  good  consideration  to 
take  effect  at  the  grantor's  death,  without  re- 
serving a  power  of  sale;  the  grantee  in  such 
case  takes  a  vested  interest  which  cannot  be 
efTccted  by  a  subsequent  sale  of  timber.  Phil- 
lips V.  Thomas  Lumber  Co.,  94  Ky.  445,  42 
.^m.  St.  Ke|).  367. 
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as  tlic  ;jjrantor  has  will  pass,  although  the  deed  purports  to  convey  an  abso- 
lute title.' 

(^b^  Equitable  Construction —  Contract  to  Convey.  —  And  even  where  the  grantor  has 
no  interest  in  the  land,  the  deed  will  not  for  this  reason  be  void,  but  inas- 
much as  equity  will  give  effect  to  a  grant  of  lands  to  be  acquired  in  fuUiro  as 
a  cont'-act  to  convey,'-*  an  absolute  deed  of  lands  in  which  the  grantor  has  no 
interest  will  in  equity  bind  the  grantor  as  a  contract  to  convey.^ 

After-acquired  Title.  —  And  if  the  grantor  subsequently  acquires  title  to  the 
Luul  in  ijuestion,  it  will,  by  estoppel,  inure  to  the  grantee.'*    But  an  after- 


1.  Absolute  Conveyances  Passing  Title  Subject 
to  Incumbrances.  —  !\.n  absolute  conveyance  has 
been  held  to  pass  title  subject  to  a  judgment 
for  compensation  in  condemnation  proceed- 
ings. Rice  'J.  Chicago,  57  111.  App.  558.  Or  to 
an  equitable  title.  Herndon  v.  Reed,  82  Tex. 
647. 

Interests  Conveyed  by  Absolute  Deed.  —  The  fol- 
lowing are  illustrations  of  titles  held  to  have 
been  conveyed  by  what  purported  to  be  an  ab- 
solute deed: 

An  equitable  estate  acquired  by  a  principal 
through  a  purchase  by  his  agent,  with  money 
of  the  principal,  title  having  been  taken  in  the 
name  of  the  agent.  Milner  v.  Rucker,  112 
Ala.  360. 

An  intermediate  estate,  interests  in  remain- 
der not  being  affected.  Thompson  v.  Simp- 
son, 128  N.  Y.  270;  Sinclair  v.  Jackson,  8 
Cow.  (N.  Y.)  543. 

A  life  estate  by  the  curtesy,  a  second  wife 
being  joined,  whose  baptismal  name  and  mid- 
dle initial  were  the  same  as  those  of  the  de- 
ceased wife,  and  the  grantees  purchasing  for 
value  and  in  good  faith.  Thompson  v.  Simp- 
son, 128  N.  Y.  270. 

An  undivided  half-interest,  and  life-estate  in 
the  other  half,  the  grantor  having  power  to 
convey  the  latter  half  in  fee  as  executrix,  but 
attempting  to  convey  in  her  own  right  as  sole 
owner.  Holder  v.  American  Invest.,  etc., 
Co.,  94  Ga.  640.  It  was  held  otherwise  where 
the  grantor  was  described  in    the   deed  as 

executrix  "  of  the  estate,  and  adult  children 
were  joined  with  her  as  grantors.  Rogers  v. 
Jonef,  13  Tex.  Civ.  App.  453.  To  the  same 
effect,  see  Owen  7.  Ellis,  64  Mo.  77. 

The  entire  estate  where  it  was  derived  by  a 
deed  on  condition  not  to  sell  during  the  grant- 
or's natural  life,  and  if  the  grantee  should  die 
first,  the  land  should  be  left  to  his  wife  and 
<:hildren.  The  grantor  died  first,  after  several 
deeds  by  the  grantee  which  were  held  to  con- 
vey good  title.  M'Williams  -'.  Nisly,  2  S.  & 
R.  (Pa.)  507,  7  Am.  Dec.  654. 

So  where  land  was  located  under  a  military 
land  warrant  (Act  of  Congress,  May  6,  1812), 
the  patent  to  which  had  not  been  issued  to  the 
locator.  Stephenson  v.  Wilson,  37  Wis.  482. 
In  a  similar  case  the  evidence  was  held  suffi- 
cient to  show  that  the  patent  was  in  fact  issued 
before  the  deed  was  delivered,  although  dated 
subsequently  to  execution.  Whitman  v. 
Heneberry,  73  111.  109. 

A  determinable  fee,  the  grantee  being  sub- 
ject to  the  determination  in  the  grantor's 
stead.    Grout  v.  Townsend,  2  Den.  (N.  Y.)  336. 

A  portion  of  the  land  described,  the  grantor 
having  been  ousted  from  the  residue.  Good- 
man V.  Newell,  13  Conn.  75,  33  Am.  Dec.  378. 


Moiety  in  common  or  coparcenary,  title 
passing  only  to  the  grantor's  undivided  part 
within  the  boundaries  named.  White  v 
Sayre,  2  Ohio  no. 

Tortious  Feoffments  Operating  by  Wrong.  —  At 
common  law,  the  formal  delivery  of  seizin  in 
the  case  of  a  feoffment  might  have  what  was 
called  a  tortious  operation  and  convey  a 
larger  estate  than  the  feoffor  possessed.  If  a 
tenant  had  only  an  estate  for  life  or  years,  and 
conveyed  by  feoffment  to  a  stranger  a  greater 
estate,  as  a  fee  simple,  the  feoffment  operated 
by  wrong,  and  the  feoffee,  in  consequence  of 
the  seizin  delivered  to  him,  took  the  whole 
estate  limited  by  the  feoffment.  Conse- 
quently, the  effect  of  such  a  tortious  feoffment 
was  to  convey  to  the  feoffee  the  estate  in  re- 
mainder or  reversion.  On  account  of  this 
wrongful  operation  of  the  feoffment,  it  was 
regarded  as  a  forfeiture  on  the  part  of  the  par- 
ticular tenant  to  him  in  remainder  or  rever- 
sion, who  was  thereupon  entitled  by  entry  to 
destroy  the  tortious  estate  created,  unless  his 
right  of  entry  had  been  tolled  by  descent  cast, 
that  is,  unless  the  tortious  feoffee  had  died 
while  seized  and  his  heir  had  succeeded  by  in- 
heritance. If  this  was  the  case,  the  person 
rightfully  entitled  was  put  to  his  action.  Even 
if  the  tortious  feoffment  conveyed  less  than  a 
fee,  it  was  still  sufficient  to  divest  the  whole 
estate  out  of  the  rightful  owner,  but  in  such  a 
case  the  rightful  claimant  might  await  the 
death  of  the  tenant  before  making  entry.  An 
alienation  by  a  form  of  conveyance  which 
operated  under  the  statute  of  uses  did  not 
work  a  forfeiture  of  the  tenant's  estate,  but 
that  effect  attended  an  alienation  by  fine  or 
recovery.  The  tortious  operation  of  feoffment 
was  prevented  in  England  by  Stat.  8  and  g 
Vict.,  c.  106,  and  conveyances  by  fine  and  re- 
covery have  been  abolished.  Co.  Litt.  25i<?, 
330^,  and  Butler's  note;  2  Black.  Com.  274: 
Williams  on  Real  Prop.  (6th  Am.  ed.)  145; 
Challis  on  Real  Prop,  no,  328;  i  Washburn 
on  Real  Prop.  91;  Stevens  v.  Winship,  i  Pick. 
(Mass.)  318,  II  Am.  Dec.  178;  Jackson  v. 
Mancius,  2  Wend.  (N.  Y.)  365.  See  the  title 
Forfeiture. 

2.  Grant  of  Lands  to  Be  Acquired  Enforced  in 
Equity.  —  By  a  grant  of  lands  to  be  acquired  a 
specific  lien  is  attached  to  the  lands  when  ac- 
quired by  the  grantor,  which  the  grantee  can 
enforce  against  him.  Sej'mour  v.  Canandai- 
gua,  etc.,  R.  Co.,  25  Barb.  (N.  Y.)  284.  See 
also  the  title  Specific  Performance. 

3.  See  the  titles  Specific  Performa.nxe; 
Vendor  and  Purchaser. 

4.  After-acquired  Title  Innres  to  Grantee.  —  Co. 
Litt.  47/',  352/';  Rawlyn's  Case.  4  Coke  53; 
Smith  V.  Stapleton,   Plowd.   434;    Weale  v. 
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acquired  title  will  not  inure  to  the  grantee  in  a  quitclaim  deed.* 

Conduit  to  Pass  Title.  —  Where  one  is  a  mere  conduit  in  whom  title  is  vested 

for  the  sole  purpose  of  passing  it  to  another,  such  title  will  not  be  affected  by 

a  prior  deed  of  such  person  purporting  to  convey  the  same  land.* 

(c)  Conveyance  by  Disseizee.  —  At  Common  Law  the  rule  was  early  established  that 

a  conveyance  of  lands  not  in  the  possession  of  the  grantor  could  not  be  effected. 

because  this  would  tend  to  increase  litigation.^ 


Lower,  Pollex  66;  Terrett  v.  Taylor,  g  Cranch 
(U.  S.)  43;  Mason  v.  Muncaster,  9  Wheat.  (U. 
S.)  454;  McGee  v.  Eastis,  5  Stew.  &  P.  (Ala.) 
426;  Griffith  V.  Dicken,  4  Dana  (Ky.)  561; 
Somes  -'.  Skinner,  3  Pick.  (Mass.)  52;  Jackson 
V.  Matsdorf,  11  Johns.  (N'.  Y.)  97,  6  Am.  Dec. 
355;  Jackson  v.  Wright,  14  Johns.  (N.  Y.)  194; 
M'Williams  v.  Nisly,  2  S.  &  R.  (Pa.)  515,  7 
Am.  Dec.  654. 

A  Deed  Pursuant  to  a  Previous  Contract  of 
Sale  renders  valid  every  intermediate  disposi- 
tion of  the  same  property  by  the  grantee. 
Jackson  v.  Bull,  i  Johns.  Cas.  (N.  Y.)  81; 
Jackson  v.  Raymond,  i  Johns.  Cas.  (N.  Y.)  85, 
note. 

A  Conveyance  Pending  a  Chancery  Decree  which 
annulled  the  grant  under  which  the  grantor 
claimed  and  caused  a  new  one  to  be  issued  in 
its  stead  was  held  to  convey  title  to  the  land 
described  in  the  new  grant.  Carroll  v.  Lle- 
wellin,  I  Har.  &  M.  (Md.)  162. 

Beason  —  Estoppel  —  Strangers  Bound.  —  "The 
general  principle  to  be  deduced  from  all  these 
authorities  is  that  an  instrument  which  legally 
creates  an  estoppel  to  a  party  undertaking  to 
convey  real  estate,  he  having  nothing  in  the 
estate  £.t  the  time  of  the  conveyance,  but  ac- 
quiring a  title  afterwards  by  descent  or  pur- 
chase, does  in  fact  pass  an  interest  and  a  title 
from  the  moment  such  estate  comes  to  the 
grantor.  And  if  this  be  law,  there  cannot  be 
any  sound  principle  which  should  limit  a  title 
thus  acquired  to  a  claim  by  the  grantor  or  his 
representatives.  It  would  be  but  a  feeble  title 
which  would  not  enable  the  holder  to  defend 
his  possession  against  trespassers  or  those 
who  should  attempt  to  disseize  him  after  his 
title  is  established.  Nor  does  the  doctrine  in 
any  degree  tend  to  set  up  or  give  validity  to 
conveyances  made  in  violation  of  the  statutes 
against  champerty,  maintenance,  or  buying  of 
pretended  titles,  which  may  be  considered  as 
part  of  our  common  law,  for  if  they  are 
avoided  it  is  because  the  seizin  was  in  other 
persons,  at  the  time  of  the  conveyance  holding 
adversely,  and  this  known  to  the  parties; 
whereas,  according  to  the  doctrine  main- 
tained, it  is  only  against  those  who  have  sold 
the  land  and  received  the  equivalent,  and 
those  who  claim  under  them,  and  against 
mere  strangers  who  usurp  the  possession 
without  right  or  title,  that  the  principle  is  to 
be  applied."  Parker,  C.  J.,  in  Somes  v.  Skin- 
ner, 3  Pick.  (Mass.)  60. 

1.  No  Title  Inures  to  Orantee  in  Quitclaim.  — 
See  sitpra.  this  title,  i'arioits  S/>i-<ics  of  Deeds 
Classified  and  Defined —  Qtiitclaiiii  Deeds. 

Where  an  attorney  with  power  only  to  sell 
and  convey  executed  a  deed  with  covenants  of 
warranty,  and  the  grantor  had  no  title,  the 
covenants  were  held  inoperative  to  pass  after- 
acquired  title,  because  in  excess  of  authority, 
which  wac  in  effect  to  execute  a  quitclaim 
9  C.  of  L. — 9  I 


deed.  Howe  v.  Harrington,  18  N.  J.  Eq.  495. 
See  also  the  title  Covenants,  vol.  8.  p.  72. 

A  Deed  Without  Covenants  of  Warranty  will 
operate  to  pass  an  after-acquired  title  if  it  con- 
tains recitals  which  estop  the  grantor  to  deny 
that  he  was  the  owner  at  the  time  of  such  con- 
veyance; otherwise  it  will  be  in  effect  a  quit- 
claim deed.  Hart  v.  Gregg,  32  Ohio  St.  511; 
Demarest  v.  Den,  22  N.  J.  L.  620. 

2.  Runlet  t-.  Otis,  2  N.  H.  167. 

It  was  so  held  where  a  grantee  executed  a 
quitclaim  deed  to  his  grantor  for  the  purpose 
of  having  the  latter  correct  a  mistake  in  the 
description  by  reconveying  by  another  quit- 
claim deed.     Phillippi  v.  Leet,  19  Colo.  246. 

3.  Disseizee  Cannot  Convey  —  England.  — 
Partridge  v.  Strange,  Plowd.  88. 

Canada.  —  Doe  z-.  Barnes,  2  New  Bruns.  426. 
See  also  Mayette  v.  Hubert,  3  Nova  Scotia 
420. 

United  States.  —  Dubois  v.  McLean,  4  Mc- 
Lean (U.  S.)  486;  Granger  v.  Swart,  i  Woolw. 
(U.  S.)  91;  Bunce  v.  Gallagher,  5  Blatchf.  (U. 
S.)  481. 

Alabama.  —  Dexter  :•.  Nelson,  6  Ala.  68. 

Connectictit.  —  Harral  v.  Leverty,  50  Conn. 
46,  47  Am.  Rep.  608;  Freeman  v.  Thompson, 
I  Root  (Conn.)  402. 

Georgia.  —  Gresham  v.  Webb,  29  Ga.  320; 
Helms  V.  May,  29  Ga.  121 ;  Way  v.  Arnold,  18 
Ga.  181. 

Indiana.  —  Michael  v.  Doe,  I  Ind.  481; 
Wellman  7'.  Hickson,  i  Ind.  581;  Galbreath  v. 
Doe,  8  Blackf.  (Ind.)  366;  Martin  v.  Pace,  6 
Blackf.  (Ind.)  99. 

Kentucky.  —  Ewing  v.  Savary,  4  Bibb  (Ky.) 
424;  Ring  V.  Gray,  6  B.  Mon.  (Ky.)  368;  Doe 
V.  Lively,  I  Dana  (Ky.)  60. 

.Maine.  —  Hathorne  -■.  Haines,  i  Me.  238; 
Foxcroft  V.  Barnes,  29  Me.  128. 

Massachusetts.  —  Parker  v.  Merrimac  River 
Locks,  etc.,  3  Met.  (Mass.)  98,  37  Am.  Dec. 
121;  Loud  V.  Darling,  7  Allen  (Mass.)  205; 
Wade  V.  Lindsey,  6  Met.  (Mass.)  414. 

Michigan.  —  Stockton  v.  Williams,  i  Dougl. 
(Mich.)  546. 

Mississippi .  — Sessions  v.  Reynolds,  7  Smed. 

M.  (Miss.)  161;  Alexander  v.  Polk,  39  Miss. 
737;  Betsey  v.  Torrance,  34  Miss.  132. 

New  Hampshire.  —  Dame  v.  Wingatc,  12  N. 
H.  291. 

New  York.  —  Thurman  v.  Cameron,  24 
Wend.  (N.  Y.)  87;  Jackson  v.  Todd,  2  Cai.  (N. 
Y.)  183;  Jackson  v.  Vredenbergh,  i  Johns.  (N 
Y.)  150;  Livingston  -'.  Proscus,  2  Hill  (N.  Y.) 
526;  Hay  V.  Cumberland,  25  Barb.  (N.  Y.)  594; 
Jackson  v.  Dcmont,  9  Johns.  (N.  Y.)  55,  6  Am. 
Dec.  259;  Burhans  v.  Burhans,  2  Barb.  Ch. 
(N.  Y.)  398. 

North  Carolina. —  v.  Logan,  4  Dev. 

L.  (15  N.  Car.)  495;   Lcathcrston  v.  Mills,  4 
Dev.  L.  (15  N.  Car.)  596;   Den  v.  Shearer,  I 
Murph.  (5  N,  Car.)  114. 
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By  Statute  in  Some  States  a  similar  rule  has  been  established,  and  in  others  the 
common-law  rule  has  been  abrogated  without  substitution,  thus  allowing  unre- 


Tiinussee.  —  Williams  v.  Hogan,  Meigs 
(Tenn.)  187. 

Vermont.  —  Selleck  v.  Starr,  6  Vt.  194. 

Virginia.  —  Earley  v.  Garland,  13  Gratt. 
(Va.)  I. 

Wisconsin.  —  Barker  71.  Barker,  14  Wis.  131. 

See  the  title  CuAMriiRTY  and  Maintenance, 
vol.  5,  p.  834  cl  scq. 

Such  a  deed  is  good  between  the  parties  to 
it  and  every  other  person,  except  as  against 
an  adverse  claimant  in  possession  and  his 
privies.  Farnum  v.  Peterson,  iii  Mass.  151; 
McMahon  v.  Bowe,  114  Mass.  140,  ig  Am. 
Rep.  321;  Wade  7>.  Lindsey,  6  Met.  (Mass.) 
407;  Stockton  V.  Williams,  i  Dougl.  (Mich.) 
547;  Betsey  v.  Torrance,  34  Miss.  138;  Den  v. 
Geiger,  q  N.  J.  L.  225;  Livingston  v.  Peru 
Iron  Co.,  9  Wend.  (N.  Y.)  523;  Livingston  v. 
Proseus,  2  Hill  (N.  Y.)  526;  Edwards  v.  Roys, 
18  Vt.  473;  State  University  v.  Joslyn,  21  Vt. 
61;  White  V.  Fuller,  38  Vt.  204;  Park  v.  Pratt, 
3S  Vt.  553- 

The  grantor  may  therefore  maintain  an  ac- 
tion in  his  own  name  for  the  recovery  of  the 
land,  the  right  of  seizin  not  having  been 
divested;  and  a  subsequent  deed  after  posses- 
sion regained  will  convey  title.  Abernathy  v. 
Boazman,  24  Ala.  i8g,  60  Am.  Dec.  459;  Doe 
V.  Roe,  37  Ga.  5;  Shortall  v.  Hinckley,  31  111. 
219;  Brinley  v.  Whiting,  5  Pick.  (Mass.)  348; 
Loud  V.  Darling,  7  Allen  (Mass.)  206;  Barry  v. 
Adams,  3  Allen  (Mass.)  493;  Sohier  v.  Coffin, 
loi  Mass.  179;  Stockton  v.  Williams,  i  Dougl. 
(Mich.)  546;  Betsey  v.  Torrance,  34  Miss.  132; 
Poor  V.  Horton,  15  Barb.  (N.  Y.)  485;  Mc- 
Mahon V.  Allen,  34  Barb.  (N.  Y.)  56;  Hamil- 
ton V.  Wright,  37  N.  Y.  502;  Howard  v.  How- 
ard, 17  Barb.  (N.  Y.)  663;  Den  v.  Shearer,  i 
Murph.  (5  N.  Car.)  114;  Kincaid  v.  Meadows, 
3  Head  (Tenn.)  192;  Wilson  v.  Nance,  11 
Humph.  (Tenn.)  189;  Edwards  v.  Parkhurst, 
21  Vt.  472;  State  University  v.  Joslyn,  21  Vt. 
52;  Park  V.  Pratt,  38  Vt.  545;  Tabb  v.  Baird, 
3  Call  (Va.)  475. 

Actual  adverse  possession  need  not  be  under 
a  good  title,  and  the  entry  may  have  been 
originally  made  by  permission  of  the  disseizee. 
Barry  v.  Adams,  3  Allen  (Mass.)  493.  But  it 
must  be  made  out  by  positive  facts,  not  left  to 
conjecture  or  inference.  Wickham  v.  Conklin, 
8  Johns.  (N.  Y.)  220;  Rogers  v.  Eagle  Fire 
Co.,  9  Wend.  (N.  Y.)  611. 

A  grantor  remaining  in  possession  after  a 
conveyance  will  not  avoid  a  conveyance  by  his 
grantee.    Duval  v.  Bibb,  3  Call  (Va.)  362. 

An  easement  does  not  make  the  owner  of 
the  dominant  tenement  an  adverse  possessor. 
Everett  v.  Dockery,  7  Jones  L.  (52  N.  Car.)  390. 

The  Existence  of  a  Trust  Relation  between  the 
parties  has  been  held  sufficient  to  render  a 
possession  not  adverse  within  the  rule. 
Baker  z/.  Whiting,  3  Sumn.  (U.  S.)  475;  Stacy 
V.  Bostwick,  48  Vt.  192;  Allen  v.  Smith,  i 
Leigh  (Va.)  248;  Newton  v.  McLean,  41  Barb. 
(N._Y.)  285. 

Similarly,  it  has  been  held  that  a  deed  by  a 
person  holding  the  legal  title  to  one  holding 
the  equitable  title  was  not  void  because  of  ad- 
verse possession  in  another.  Townsend  Sav. 
Bank  v.  Todd,  47  Conn.  190. 


The  possession  of  a  tenant  in  common  will 
not  prevent  a  conveyance  by  his  cotenants  or 
the  latter's  heirs.  Bird  v.  Bird,  40  Me.  398; 
Lagorio  z'.  Dozier,  gi  Va.  492. 

Bare  Possession  without  written  evidence  of 
title  will  not  avoid  a  deed  of  land  by  one  hav- 
ing legal  paper  title  though  not  possession. 
Cawsey  v.  Driver,  13  Ala.  818;  Kent  v.  Har- 
court,  33  Barb.  (N.  Y.)  491;  Jackson  v.  Hill,  5 
Wend.  (N.  Y.)  532. 

So  possession  by  a  mere  trespasser  will  not 
avoid  a  deed.  Bowie  v.  Brahe,  3  Duer  (N.  Y.) 
35. 

But  adverse  possession  is  notice  of  an  ad- 
verse title.  Helms  v.  May,  29  Ga.  121 ;  Had- 
duck  V.  Wilmarth,  5  N.  H.  181,  20  Am.  Dec. 
570. 

An  actual  exclusive  possession  as  owner  has 
been  held  sufficient  to  constitute  an  ouster. 
Sherwood  v.  Waller,  20  Conn.  262. 

An  entry  for  breach  of  condition  by  one 
claiming  under  an  invalid  assignment  of  a 
mortgage  was  held  not  adverse  possession  so 
as  to  prevent  a  conveyance  by  the  owner  of 
the  equity  of  redemption.  Austin  v.  Shaw,  10 
Allen  (Mass.)  552. 

A  claimant  under  a  deed  from  a  judgment 
debtor  has  such  adverse  possession  as  will 
avoid  the  deed  of  a  purchaser  under  an  exe- 
cution upon  the  judgment.  Jackson  v.  Col- 
lins, 3  Cow.  (N.  Y.)  89. 

Similarly,  a  claimant  under  a  quitclaim 
deed  from  a  naked  possessor  was  held  not  an 
adverse  claimant  within  the  rule.  Jackson  v. 
Hill,  5  Wend.  (N.  Y.)  532. 

Mistake  in  Division  Lines.  —  Where  a  grantor 
is  out  of  possession  on  account  of  a  mistake  as 
to  division  lines,  his  deed  will  not  for  that  rea- 
son be  void.  Sparhawk  v.  Bagg,  16  Gray 
(Mass.)  585;  Cleaveland  v.  Flagg,  4  Cush. 
(Mass.)  76.  Compare  Sherry  v.  Frecking,  4 
Duer  (N.  Y.)  452. 

A  Contract  to  Convey  Previous  to  Disseizin  will 
render  a  deed  made  pursuant  to  such  contract 
effectual  to  convey  the  grantor's  title,  al- 
though he  is  disseized.  Harral  v.  Leverty,  50 
Conn.  46,  47  Am.  Rep.  608;  Doe  v.  Roe,  20 
Ga.  170;  Cardwell  v.  Spriggs,  7  Dana  (Ky.)  36; 
Chiles  V.  Conley,  9  Dana  (Ky.)  385;  Hopkins 
V.  Paxton,  4  Dana  (Ky.)  36;  Simon  v.  Gouge, 
12  B.  Mon.  (Ky.)  156;  McCoy  Williford,  2 
Swan  (Tenn.)  642;  Hale  v.  Darter,  10  Humph. 
( Tenn.)  92. 

The  same  was  held  where  the  contract  to 
convey  was  made  prior  to  the  passage  of  the 
Kentucky  Act  of  Champerty  of  1786.  Chiles 
V.  Jones,  7  Dana  (Ky.)  528;  Poage  -v.  Chinn,  4 
Dana  (Ky.)  50. 

Possession  by  the  Grantor  at  the  Time  of  Delivery 
will  render  a  deed  valid  which  was  executed 
while  the  land  was  in  the  adverse  possession 
of  another.    Farwell  v.  Rogers,  99  Mass.  36. 

So  a  livery  of  seizin  on  the  land  in  a  convey- 
ance by  feoffment  will  be  good  notwithstand- 
ing adverse  possession.  Knox  v.  Jenks,  7 
Mass.  48S. 

Partial  Disseizin.  —  Where  the  grantor  at  the 
time  of  the  conveyance  of  three  tracts  was 
ousted  of  one,  the  conveyance  was  held  void 
as  to  such  one,  and  valid  as  to  the  others, 
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stricted  the  transfer  of  all  rights  in  real  property,  whether  in  possession  or  not.* 
b.  The  Grantee  —  (l)  Qualifications  of  Grantee  —  Power  to  Contract  Not 
Essential.  —  The  power  to  make  a  contract  is  not  an  essential  qualification  of  a 
L^rantee,  as  no  exercise  of  the  will  on  the  part  of  the  grantee  is  necessary.* 
Where  an  estate  is  granted  upon  condition,  it  seems  that  the  title  of  the 
grantee  is  liable  to  be  defeated  by  nonperformance  of  the  condition,  even 
though  the  grantee  is  under  disability  as  being  a  feme  covert  or  infant,  but  a 
distinction  has  been  taken  in  this  respect  between  conditions  subsequent  and 
conditions  precedent.^ 

A  Person  in  Esse.  —  The  only  essentials  of  a  grantee  are  that  he  be  a  person, 
natural  or  artificial,  and  in  esse  at  the  time  of  the  conveyance.* 


Goodman  v.  Newell,  13  Conn.  75,  33  Am.  Dec. 
378. 

So  where  one  conveys  land,  part  only  of 
which  belongs  to  himself,  the  deed  will  be  valid 
as  to  that  part  which  he  owns  and  void  as  to 
the  remainder.  Richards  v.  Ewing,  11  Humph. 
(Tenn.)  327. 

Possession  of  part  of  a  tract  under  a  deed  of 
conveyance  of  the  whole  has  been  held  a  suffi- 
cient possession  notwithstanding  adverse 
possession  by  inclosures.  Gittings  v.  Hall,  i 
Har.  &  J.  (Md.)  14,  2  Am.  Dec.  502. 

The  State  Cannot  Be  Disseized,  and  therefore 
the  possession  of  an  adverse  claimant  will  not 
affect  the  deed  of  the  state.  White  v.  White, 
2  Mete.  (Ky.)  185;  Ward  v.  Bartholomew,  6 
Pick.  Mass.)  409;  People  New  York,  28 
Barb.  (N.  Y.)  240:  Brady  z\  Begun,  36  Barb. 
(N.  Y.)  533. 

For  a  similar  reason,  the  deed  of  a  public 
officer  in  his  official  capacity  or  under  oath  of 
a  court  will  not  be  impaired  by  adverse  pos- 
session. Frizzle  v.  Veach,  I  Dana  (Ky.)  216; 
Saunders  v.  Groves,  2  J.  J.  Marsh.  (Ky.)  406; 
Hanna  v.  Renfro,  32  Miss.  125;  Stevens  v. 
Palmer,  10  Bosw.  (N.  Y.)  60;  Williams  v. 
Bennett,  4  Ired.  L.  (26  N.  Car.)  122;  Jarrett 
V.  Tomlinson,  3  W.  &  S.  (Pa.)  114;  Appleton  v. 
Edson,  8  Vt.  239. 

1.  See  the  title  Champerty  and  Mainte- 
nance, vol.  5,  p.  834. 

2.  Acceptance  Is  Presumed  in  case  of  a  grantee 
incapable  of  contracting,  where  the  deed  is 
absolute  in  form  and  beneficial  in  effect,  and 
a  sufficient  delivery  has  been  made  either  to 
the  grantee  or  to  another  for  him.  Rivard  v. 
Walker,  39  111.  413;  Cecil  v.  Beaver,  28  Iowa 
241,  4  Am.  Rep.  174;  Spencer  v.  Carr,  45  N. 
Y  406,  6  Am.  Rep.  112.  See  also  Gammon  v. 
Jodrey,  11  Nova  Scotia  314. 

But  an  infant  may  disagree  to  the  purchase 
after  he  becomes  of  age,  or  his  heirs  after  his 
death,  if  he  did  not  affirm  after  coming  of 
age.  Co.  Litt.  7.b\  i  Roll.  Abr.  731;  Kelsey's 
Case,  Cro.  Jac.  320.  See  supra,  this  section, 
III  fancy. 

3.  Conveyance  upon  Condition  to  Grantee  under 
Disability. —  Lord  Cf)kc  says:  "  Laches  shall 
be  accounted  in  them  [infants  and  femes  covert^ 
for  no  performance  of  a  condition  annexed  to 
the  state  of  the  land.  For  if  a  feme  be  in- 
feoffed  either  before  or  after  marriage,  reserv- 
ing a  rent,  and  for  default  of  payment  a 
re-entry;  in  that  case,  the  laches  of  the  baron 
shall  disherit  the  wife  for  ever.  And  so  it  is 
of  an  infant;  his  laches,  for  not  performing  of 
a  condition  annexed  to  a  state,  either  made  to 
his  ancestor  or  to  himself,  shall  bar  him  of 
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the  right  of  the  land  forever."  Co.  Litt.  246*5. 
See  also  Co.  Litt.  380/^;  4  Kent's  Com.  126. 

It  has  been  held  that  laches  is  chargeable 
upon  the  grantee  of  an  estate,  subject  to  a 
condition  subsequent,  for  nonperformance  of 
the  condition,  even  though  such  grantee  be  an 
infant  or  feme  covert.  Cross  v.  Carson,  8 
Blackf.  (Ind.)  138,  44  Am.  Dec.  742;  Barker  v. 
Cobb,  36  N.  H.  344;  Garrett  v.  Scouten,  3 
Den.  (N.  Y.)  334. 

In  Partridge  v.  Partridge,  (1894)  i  Ch.  351, 
where  an  estate  was  devised  to  an  infant  with 
a  limitation  over  in  case  the  devisee  should 
"  refuse  or  neglect  "  to  reside  upon  the  estate, 
it  was  held  by  North,  J.,  that  the  condition  as 
to  residence  was  not  one  which  the  devisee 
could  be  said  to  refuse  or  neglect  to  perform 
so  long  as  he  was  an  infant,  and,  therefore, 
that  his  omission  to  reside  upon  the  estate  did 
not  divest  the  estate  which  he  took  under  the 
will.  The  court  quoted  the  passage  from 
Coke  upon  Littleton,  246(5.  given  above,  and 
explained  it  thus:  '  That  is,  if  there  is  a  con- 
dition precedent  which  he  [the  infant]  ought 
to  and  does  not  perform,  he  will  be  barred  by 
reason  of  its  not  having  been  performed." 
The  case  of  Bevan  v.  Mahon-Hagan,  27  L.  R. 
Ir.  399,  was  then  cited,  where  it  was  held  that 
the  failure  of  an  infant  to  perform  a  condition 
precedent  to  the  vesting  of  a  legacy  in  him 
divested  the  legacy  and  rendered  the  limita- 
tion over  operative,  and  it  was  said:  "  From 
this  and  otiier  cases,  it  is  quite  clear  that  if  a 
condition  precedent  is  imposed  on  an  infant, 
and  it  can  be  performed  by  him  and  it  is  not 
performed,  the  limitation  over  is  good  and 
will  take  effect.  But  in  the  present  case,  as 
I  have  already  pointed  out,  there  is  merely  a 
proviso  to  defeat  a  vested  estate,  and  it  is 
made  to  depend,  not  upon  the  taker  of  the 
estate  not  doing  the  thing  mentioned,  but 
upon  his  refusing  or  neglecting  10  do  it." 

4.  Grantee  Must  Exist.  —  This  principle  has 
been  held  to  render  inoperative  and  void  a 
deed  to  a  person  not  in  esse,  Lillard  p.  Ruck- 
ers,  9  Yerg.  (Tenn.)  64;  or  to  a  corporation 
having  no  legal  existence,  Doiuhitt  v.  Stin- 
son,  63  Mo.  268.  As  where  there  has  been  no 
grant  of  power  for  the  creation  of  such  a  cor 
poration,  Harriman  v.  Southam,  16  Ind.  190; 
or  no  authority  by  its  charter  to  hold  land, 
Russell  V.  Topping,  5  McLean  (U.  S.)  202; 
Harriman  v.  Southam,  16  Ind.  190. 

A  grant  to  trustees  of  an  unincorporated 
association  would  give  the  estate  to  the  trus- 
tees named  in  their  individual  right.  Austin 
V.  Shaw,  10  Allen  (Mass.)  552;  Den  v.  Hay,  21 
N.  J.  L.  174;  Brown  v.  Comlis  29  N.  J.  L.  36; 
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Married  Women  could  not  at  common  law  become  grantees  without  the  con- 
sent of  their  husbands.*  But  this  rule  is  now  quite  generally  abrogated  by 
statute.'*  . 

Corporations  were  prohibited  by  the  statutes  of  mortmain  from  taking  lands 
b\  purchase,  unless  specially  authorized.^  These  statutes  are  not  in  force  in 
any  of  the  United  States  except  Pennsylvania  ;  *  but  it  is  customary  to  limit 
the  amount  of  real  estate  which  corporations  may  hold.* 

The  Alien,  at  Common  Law,  could  not  hold  lands,  but  he  might  become  a  grantee, 
and  the  title  would  pass  to  him  subject  to  be  escheated  by  the  state.* 

By  Statute  the  disability  of  alienage  has  been  very  generally  removed, 
although  in  some  jurisdictions  the  common-law  rule  still  exists.' 

(2)  Designation  of  Grantee.  —  The  deed  must  designate  the  grantee  ;  other- 
wise it  is  a  nullity  and  passes  no  title.**  If  not  named,  the  grantee  should  be 
so  described  as  to  be  capable  of  being  ascertained  with  reasonable  certainty  ;  * 


Towar  v.  Hale,  46  Barb.  (N.  Y.)  361.  But  if 
no  trustee  is  named,  the  deed  may  be  void  for 
uncertainty.  Natchez  n.  Minor,  9  Smed.  &  M. 
(Miss.)  544,  48  Am.  Dec.  727. 

In  Case  of  a  Future  Contingent  Estate  Created 
by  deed,  the  grantee  thereof  need  not  be  in 
esse  at  the  time  of  the  execution,  but  he  must 
be  in  esse  before  the  estate  can  vest.  Hall  v. 
Leonard,  i  Pick.  (Mass.)  27;  Morris  v. 
Stephens,  46  Pa.  St.  200;  Huss  v.  Stephens, 
51  Pa.  St.  282;  Newsom  v.  Thompson,  2  Ired. 
L.  (24  N.  Car.)  277;  Gourdin  v.  Deas,  27  S. 
Car.  47g. 

The  grantee  must  be  in  esse  in  every  case 
where  an  estate  is  created  by  deed  to  com- 
mence in pmsenti ;  otherwise,  or  if  it  be  shown 
that  the  grantee  came  into  being  after  the  de- 
livery of  the  deed,  there  is  good  ground  for 
avoidance.  Hunter  v.  Watson,  12  Cal.  363,  73 
Am.  Dec.  543;  Phelan  r/.  San  Francisco,  6  Cal. 
531;  Barr  v.  Schroeder,  32  Cal.  610;  Hulick  v. 
Scovil,  g  111.  191 ;  Miller  z-.  Chittenden,  2  Iowa 
368;  Newsom  v.  Thompson,  2  Ired.  L.  (24  N. 
Car.)  277;  Lillard  v.  Ruckers,  9  Yerg.  (Tenn.) 
64. 

Death  of  Grantee  Before  Delivery.  —  A  deed  to 
a  designated  grantee  "  and  his  heirs,"  the 
grantee  being  dead  at  the  time  of  the  delivery 
to  one  of  the  heirs,  has  been  held  invalid. 
Neal  V.  Nelson,  117  N.  Car.  393. 

So  in  case  of  a  mutual  mistake  in  the  de- 
scription, a  deed  made  after  the  grantee's 
death,  for  the  purpose  of  correction,  was  held, 
in  the  absence  of  the  consent  of  the  grantee's 
heirs,  to  be  ineffectual  for  any  purpose.  Bart- 
!ett  V.  Brown,  121  Mo.  353. 

So,  also,  the  deed  of  a  husband  after  his 
wife's  death,  creating  in  her  a  separate  estate 
in  property  previously  conveyed  by  him  to 
her,  for  the  purpose,  of  invalidating  her 
devise,  was  held  inoperitive.  Craine  v. 
Edwards,  92  Ky.  109. 

1.  The  husband  may  disagree,  which  will 
avoid  the  purchase;  but  if  he  neither  agrees 
nor  disagrees,  the  purchase  is  good.  Co.  Litt. 
3(7;  Butler's  Case,  3  Coke  26;  Whelpdale's 
Case,  5  Coke  119;  Melvin  v.  Merrimack  River 
Locks,  etc.,  16  Pick.  (Mass.)  167. 

2.  See  the  titles  Husband  and  Wiff.;  Sepa- 
rate Property  (of  Married  Women). 

3.  Britton,  fol.  32;  Fleta,  lib.  3,  c.  445;  Co. 
Litt.  lb,  99<7  ,•  Fitzherbert  Nat.  Br.  222^//  2 
Black.  Com.  268.    See  also  the  titles  Chari- 


ties, vol.  5,  p.  919;  Corporations,  vol.  7,  p. 
721;  Mortmain  Acts. 

4.  See  the  title  Corporations,  vol.  7,  p.  721. 

6.  See  the  cross-references  in  the  last  two 
notes,  supra. 

Where  the  limit  was  exceeded  by  a  rise  in 
value  of  the  land  held  by  a  corporation  after 
its  purchase,  it  was  held  that  the  law  was  not 
violated.  This  was  the  case  of  the  Trinity 
Church  in  New  York  city.  The  property, 
when  acquired  by  the  church,  yielded  an  in- 
come of  thirty  pounds,  and  by  the  remarkable 
rise  in  the  value  of  real  estate  the  income  in- 
creased to  three  hundred  thousand  dollars  at 
the  time  of  suit.  Bogardus  "'.  Trinity  Church, 
4  Sandf.  Ch.  (N.  Y.)  633. 

6.  See  the  title  Aliens,  vol.  2,  p.  70  et  seq. 

7.  See  the  title  Aliens,  vol.  2.  p.  76. 

8.  Grantee,  How  Designated.  —  Dunlap  v. 
Green,  23  U.  S.  App.  154,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  432;  Wunderlin 
V.  Cadogan,  50  Cal.  613;  Simmons  v  Spratt, 
20  Fla.  495;  Miller  v.  Crouse,  56  111.  App.  483; 
Westchester  F.  Ins.  Co.  Jennings,  70  111. 
App.  539;  Chase  s'.  Palmer,  29  111.  306;  Whit- 
aker  v.  Miller,  83  111.  381;  Garnett  v.  Garnett, 
7  T.  B.  Mon.  (Ky.)  545. 

Grantees  of  Future  Estates  must  be  named  in 
the  deed  creating  the  estate,  although  deliv- 
ery need  not  be  made  to  them.  Hunter  v. 
Watson,  12  Cal.  363,  73  Am.  Dec.  543;  Horn- 
beck  V.  Westbrook,  9  Johns.  (N.  Y.)  73. 

A  Reservation  by  Recital  to  persons  not 
named  as  parties  to  the  deed,  i.  <•.,  to  the 
grantor's  children,  was  held  to  give  them  no 
estate.    Hall  v.  Hall,  66  Miss.  35. 

The  Designation  Should  Be  Made  in  the  Prem- 
ises, but  this  is  not  necessary;  it  may  be  in 
any  part  of  the  deed  if  the  intention  is  clear. 
Berry  -'.  Billings,  44  Me.  416,  69  Am.  Dec 
107;  Newton      McKay,  29  Mich.  i. 

9.  A  Deed  to  the  Heirs  of  a  Person  Living 
is  void  for  uncertainty,  for  the  deed  purports  to 
convey  in  pmseuti,  and  the  grantees  cannot  be 
ascertained  until  the  death  of  the  person 
named.  Winslow  v.  Winslow,  52  Ind.  8; 
Booker  Tarwater,  138  Ind.  385;  Hall  v. 
Leonard,  i  Pick.  (Mass.)  27;  Morris  v. 
Stephens,  46  Pa.  St.  200.  But  it  is  otherwise 
where  by  the  word  "  heirs  "  "  children  "  was 
intended,  and  it  can  be  so  construed.  Tharp  r . 
Yarbrough,  79  Ga.  382,  11  Am.  St.  Rep.  439; 
See  7'.  Derr,  57  Mich.  369;   Heath  -■.  Hewitt, 

2  Volume  IX. 


Requisites  and  Component  Parts.  DREDS. 


The  Parties. 


and  if  named,  the  name  should  be  sufficient  to  identify  the  person  intended, 
though  it  need  not  as  matter  of  law  be  accurate  in  every  respect.* 


127  N.  Y.  166,  24  Am.  St.  Rep.  43S;  Brasing- 
ton  V.  Hanson,  149  Pa.  St.  289. 

Where  a  deed  was  made  to  the  heirs  of  a 
son,  in  consideration  of  the  natural  love  and 
affection  of  the  grantor  for  his  "  grandchil- 
flren  "  it  was  held  that  the  word  "grandchil- 
.ren "  should  be  taken  to  indicate  that  by 
'  heirs  "  was  meant  "  children,"  and  the  deed 
was  held  good,  although  the  son  was  alive  at 
the  time  of  the  execution  and  delivery.  Huss 
V.  Stephens,  51  Pa.  St.  282. 

A  deed  to  one  or  his  heirs  is  not  necessarily 
ambiguous;  such  a  deed  has  been  held  valid 
as  to  the  grantee  named,  if  living,  and  if  he 
be  dead,  to  his  heirs.  Ready  v.  Kearsley,  14 
Mich  215. 

The  "  Heirs  "  of  a  Deceased  Person  is  not  an 

uncertain  or  ambiguous  designation,  by  de- 
scription, for  the  heirs  of  one  deceased  are 
capable  of  definite  ascertainment  at  the  time 
of  execution.  Hogan  v.  Page.  2  Wall.  (U.  S.) 
607:  Cook  V.  Sinnamon,  47  111.  214;  Thomas 
-'.  Marshfield,  10  Pick.  (Mass.)  367:  Shaw  v. 
Liiud,  12  Mass.  447;  Ready  v.  Kearsley,  14 
Mich.  215;  Boone  v.  Moore,  14  Mo.  420. 

So  a  deed  to  ihe  "  heirs  and  legal  represen- 
tatives "  of  a  deceased  person,  "  whether 
under  her  last  will  *  *  *  or  by  inherit- 
ance," was  held  certain  and  valid.  McKee  v. 
Spiro,  107  Mo.  452. 

So,  also,  a  deed  to  the  "  legatees  and  devi- 
sees "  of  a  deceased  person  was  held  valid. 
Webb  V.  Den,  17  How.  (U.  S.)  576. 

But  where  "  heirs  "  is  used  as  a  word  of 
limitation,  as  to  one  and  his  heirs,  if  the 
named  grantee  is  dead  the  deed  is  a  nullity. 
Hunter  v.  Watson,  12  Cal.  363,  73  Am.  Dec. 
543;  Pritchard  v.  James,  93  Ky.  306;  Neal  v. 
Nelson,  117  N.  Car.  393.  It  was  held  other- 
wise where  the  deed  was  to  one  "  or  "  his 
heirs.  Hogan  v.  Page  2  Wall.  (U.  S.)  607; 
Ready  71.  Kearsley,  14  .Mich.  215. 

The  words  "  lawful  heirs  "  were  held  to 
mean  lawful  children  where  the  phrase  was 
used  to  designate  remaindermen.  Wood  v. 
Taylor,  9  Misc.  Rep.  (N.  Y.  Super.  Ct.)  640. 

Descriptions  Held  Insufficient.  —  The  follow- 
ing descriptive  designations  of  grantees  in  a 
deed  have  been  held  insufficient. 

"  The  owners  *  *  *  of  the  brick  house, 
and  curtilage  adjoining  the  property  hereby 
conveyed  on  the  west  side  thereof."  Schaidt 
V.  Blaul,  66  Md.  141. 

"  The  people  of  the  county  of  Otsego." 
Jackson  v.  Cory,  8  Johns.  (N.  Y.)  385. 

"  The  members  "  of  a  named  church.  Mor- 
ris V.  State,  84  Ala.  457. 

"  The  inhabitants  "  of  the  town  of  Roches- 
ter. Hornbcck  v.  Westbrook,  9  Johns.  (N.  Y.) 
73- 

A  "  neighborhood."  Thomas  v.  Marsh- 
field,  10  Pick.  (Mass.)  364. 

Where  "  the  estate  of"  a  deceased  person 
was  designed  as  grantee  a  devisee  was  held  to 
take  nothing,  and  likewise  a  purchaser  of  the 
devisee's  interest.  Simmons  v.  Spratt,  20  Fla. 
405- 

The  "  Children  "  of  a  Named  Person  is  not  an 

uncertain  or  insufficient  designation,  whether 


133 


such  person  be  living  or  dead,  if  there  be  in 
fact  such  children  living  at  the  time,  and  after- 
born  children  are  not  included.  Hogg  v. 
Odom,  Dudley  (Ga.)  185:  Tharp  v.  Yarbrough. 
79  Ga.  382,  II  Am.  St.  Rep.  439;  Pritchard  v. 
James,  93  Ky.  306;  See  v.  Derr,  57  Mich.  369; 
"Heath  v.  Hewitt,  127  N.  Y.  166,  24  Am.  St. 
Rep.  438:  Huss  -J.  Stephens,  51  Pa.  St.  282; 
Brasington  v.  Hanson,  149  Pa.  St.  289.  See 
also  the  title  Child  —  Children,  vol.  5,  p, 
1082. 

The  maxim  Id  certum  est  quod  certum  reddi 
potest,  "That  is  certain  which  can  be  rendered 
so,"  applies  in  these  cases.  Hamilton  v. 
Pitcher,  53  Mo.  334. 

Surplusage.  —  Where  grantees  were  named 
as  "  trustees."  and  no  trust  was  declared  or 
beneficiary  named,  and  it  appeared  that  a 
valuable  consideration  had  been  paid  by  the 
grantees,  the  appellation  was  rejected  as  sur- 
plusage, and  title  was  held  to  vest  in  the 
grantees  to  their  own  use.  Andrews  v.  At- 
lanta Real  Estate  Co.,  92  Ga.  260.  To  the 
same  effect  see  Greenwood  Lake,  etc.,  R.  Co. 
V.  New  York,  etc.,  R.  Co.,  134  N.  Y.  435. 

So,  in  case  of  a  deed  to  a  person  and  "  asso- 
ciates," where  there  was  nothing  to  show  that 
he  ever  had  any  associates,  the  word  was  re- 
garded as  surplusage,  and  he  was  held  to  take 
an  absolute  estate  in  fee.  Ennis  v.  Brown,  i 
N.  Y.  App.  Div.  22. 

So  also  where  the  words  "executor"  and 
"  executri.x  "  are  used  dcscriptio  pcrsova:. 
Pfeiffer  v.  Rheinfrank,  2  N.  Y.  App.  Div.  574. 

1.  Mistake  or  Omission  in  Name.  —  The  mid- 
dle initial  of  tlic  grantee's  name  having  been 
written  "  H  "  instead  of  N,"  the  mistake  was 
held  not  fatal.  Schofield  v.  Jennings,  68  Ind. 
232.  So  where,  the  middle  initial  being 
omitted,  the  name  appeared  as  that  of  the  in- 
tended grantee's  son.  Peabody  v.  Brown,  10 
Gray  (Mass.)45.  The  omission  or  insertion  of 
the  middle  name  has  been  held  immaterial,  as 
the  law  knows  but  one  Christian  name. 
Dunn  V.  Games,  i  McLean  (U.  S.)  321;  Games 
V.  Stiles,  14  Pet.  (T.  S.)  322;  Franklin  v.  Tal- 
madge,  5  Johns.  (N.  Y.)  84;  McDonald  Mor- 
gan, 27  Tex.  503. 

See  also  the  title  Name. 

Deeds  have  been  held  good  where  the  Chris- 
tian name  was  omitted  entirely,  the  grantee 
being  allowed  to  show  atiuiu/r  that  he  was  the 
person  intended.  Webb  -■.  Den,  17  How.  (V . 
S.)  576:  Fletcher  v.  Mansur,  5  Ind.  267;  New- 
ton V.  McKay,  29  Mich.  i.  If  the  grantee  can 
be  identified  as  the  one  intended,  a  mistake  in 
the  Christian  name  does  not  invalidaic  the 
deed.  Middlcton  v.  Findla,  25  Cal.  81;  Nixon 
T'.  Cobleigh,  52  III.  387;  Merchants'  Bank  v. 
Spicer,  6  Wend.  (N.  Y.)  443.  See  also  Fan- 
shaw's  Case,  Moo.  228;  Zann  t.  Haller,  71 
Ind.  136,  36  Am.  Rep.  193;  Irwin  v.  Long- 
worth,  20  Ohio  581;  Salmer  r'.  Lathrop,  (S. 
Dak.  1897)  72  N.  W.  Rep.  570;  Morse  v.  Car- 
penter. 19  Vt.  615. 

Where  the  grantee's  Christian  name  was 
given  "as  "  Louis  "  instead  of  "Arnold,"  this 
was  held  a  latent  ambiguity,  explainable  by 
parol,  and  not  such  as  necessarily  avoided  the 
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Extrinsic  Evidence  is  admissible  in  case; 
in  (irtlcr  to  identify  a  grantee  as  the  on 

deed,  there  being  no  "  Louis  "  in  existence. 
Staak  Sigelkow,  12  Wis.  234.  See  also  the 
title  AMiiic.n  I  V,  vol.  2,  p.  302. 

A  Mistake  in  the  Name  of  a  Corporation  grantee 
will  iu)t  vitiate  a  ducd  if  it  is  apparent  or  can 
be  shown  what  corporation  was  intended. 
Douglas  V.  Branch  Bank,  ig  Ala.  659.  See 
also  the  titles  Corporations,  vol.  7,  p.  688; 
Namk. 

So  a  deed  to  the  "African  Methodist 
Church  "  was  held  valid  as  a  deed  to  the 
"African  Methodist  Episcopal  Zion  Church." 
Simmons  v.  Allison,  118  N.  Car.  763,  litiiig  5 
Am.  and  Eng.  Encvc.  of  Law  (ist  ed.)  432. 

Also,  where  "Asheville  Division,  No.  15,  of 
the  Sons  of  Temperance  "  was  named  as 
"  Asheville  Division,  No.  15."  Asheville  Div. 
No.  15  V.  Aston,  92  N.  Car.  578. 

Name  Sufficient  for  Identification.  —  If  the 
party  intended  may  be  identified  under  the 
name  given  in  the  deed,  any  mistake  in  his 
name,  or  the  use  of  different  names  in  different 
parts  of  the  deed,  is  not  fatal  to  the  deed. 
Tustin  V.  Faught,  3  Cal.  237;  Middleton  v. 
Findla,  25  Cal.  80;  Lyon  v.  Kain,  36  111.  362; 
Jackson  v.  Root,  18  Johns.  (N.  Y.)  60.  See 
also  the  title  Name. 

Grantee's  Name  Omitted  —  Who  May  Not  Ques- 
tion Grant.  —  Where,  in  a  governmental  grant, 
the  name  of  the  grantee  was  omitted  through 
a  clerical  error,  it  was  held  that  the  grantee's 
title  could  not  be  questioned  by  a  stranger 
after  the  grant  had  been  treated  as  complete 
by  the  judicial  officers  and  tribunals  and  by  the 
parties  intended.  Sheppard  v.  Harrison,  54 
Tex.  gi. 

A  Mistake  in  Naming  the  Residence  of  a 
Grantee  will  not  affect  his  rights.  Stewart  7j. 
Sutherland,  g3  Cal.  270. 

Assumed  Name.  —  The  fact  that  a  grantee  is 
designated  by  an  assumed  name  will  not  in- 
validate the  deed  if  it  can  be  shown  who  was 
intended.  Such  a  deed  is  not  one  given  to  a 
fictitious  person,  if  delivered  to  the  intended 
grantee,  as  a  person  may  be  identified  under 
more  names  than  one.  Thomas  v.  Wyatt,  31 
Mo.  188,  77  Am  Dec.  640;  Snook's  Petition,  2 
Hilt.  (N.  Y  )  566;  David  v.  Williamsburgh 
City  F.  Ins.  Co.,  83  N.  Y.  265,  38  Am.  Rep. 
418. 

There  is  no  difficulty  where  the  assumed 
name  is  one  by  which  the  grantee  is  com- 
monly known.  Counden  zi.  Clerk,  Hob.  32; 
Garwood  v.  Hastings,  38  Cal.  217;  Erskine  j". 
Davis,  25  111.  251. 

Similarly,  a  deed  made  to  a  married  woman 
by  her  antenuptial  name  is  valid.  Scanlan  v. 
Wright,  13  Pick.  (Mass.)  523,  25  Am.  Dec.  344; 
Wilkerson  v.  Schoonmaker,  77  Tex.  615,  19 
Am.  St.  Rep.  803. 

"  Junior  "  or  "  Second  "  is  not  a  part  of  a  per- 
son's name,  and.  while  the  use  of  one  of  these 
■words  is  desirable  to  distinguish  persons  of 
the  same  name,  other  evidence  may  be  ad- 
mitted to  show  who  was  intended.  Com.  v. 
Perkins,  i  Pick.  (Mass.)  388;  Cobb  v.  Lucas, 
15  Pick.  (Mass.)  7;  Kincaid  v.  Howe,  10  Mass. 
203. 

1^ Change  of  Name.  —  A  corporation  may  be 

I 


of  uncertainty  in  name  or  description 
named  or  described  in  the  deed,* 

named  as  grantee  by  the  name  which  it  in- 
tends to  assume.  City  Bank  v.  McClellan,  21 
Wis.  112. 

A  deed  was  made  to  a  corporation  by  a 
name  to  which  a  change  was  sought  to  be 
effected  from  the  old  name,  but  which  effort 
failed  because  there  existed  another  corpora- 
tion of  that  name.  It  was  contended  by  par- 
ties who  had  acted  on  the  faith  of  the  record 
title  that  title  passed  by  the  deed  to  the  second 
corporation,  but  it  was  held  otherwise.  Clarke 
V.  Milligan,  58  Minn.  413. 

Where  Name  Should  Appear.  —  The  name  of 
the  grantee  should  be  inserted  in  the  premises 
of  the  deed  and  in  the  granting  clause,  though 
this  is  not  absolutely  necessary  to  its  validity. 
Bay  V.  Posner,  78  Md.  42;  Newton  v.  McKay, 
2g  Mich.  I. 

The  name  of  the  beneficiary  in  the  reserva- 
tion and  warranty  has  been  held  sufficient  to 
supply  the  omission  of  a  grantee  from  the 
premises  and  habendum.  Vineyard  v.  O'Con- 
nor, go  Tex.  5g,  reversing  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  1084. 

A  deed  of  exchange  which  named  a  hus- 
band and  wife  as  parties  of  the  second  part 
was  held  to  vest  in  them  the  title  jointly,  al- 
though no  grantee  from  the  first  party  had 
been  named.    Lagorio  v.  Dozier,  gi  Va.  4g2. 

Naming  Partnerships.  —  In  a  deed  to  a  part- 
nership, the  individual  members  should  be 
named;  but  the  deed  will  not  be  void  if  the 
firm  name,  composed  of  the  surnames  of  some 
of  the  partners,  is  used,  this  being  considered 
a  latent  ambiguity,  explainable  by  parol. 
Hoffman  v.  Porter,  2  Brock.  (U.  S.)  156;  Mur- 
ray V.  Blackledge,  71  N.  Car.  4g2;  Morse  v. 
Carpenter,  19  Vt.  613.  Compare  Arthur  v. 
Weston,  22  Mo.  378. 

It  has  been  held  that  those  named  in  such 
case  will  take  and  hold  the  legal  title  in  trust 
for  themselves  and  their  associates.  McCau- 
ley  V.  Fulton,  44  Cal.  355;  Beaman  v.  Whit- 
ney, 20  Me.  413;  Moreau  v.  Saffarans,  3  Sneed 
(Tenn.)  5g5,  67  Am.  Dec.  582. 

Naming  two  individuals  by  their  surnames 
in  firm  style,  with  their  residence,  has  been 
held  a  sufficient  designation.  Dunlap  v. 
Green,  23  U.  S.  App.  154,  60  Fed.  Rep.  242, 
citmg  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
432. 

Where  an  unincorporated  association  was 
incapacitated  to  hold  title,  a  deed  to  trustees 
for  the  benefit  of  the  association  was  held  good 
as  being  for  the  ascertained  partners  of  a  firm, 
each  and  all  of  whom  were  capable  of  being 
beneficiaries.    Hart  v.  Seymour,  147  111.  sgS. 

Abbreviating  Names  of  grantees  will  not  avoid 
a  deed  if  the  abbreviation  can  be  explained 
and  the  intended  grantee  identified.  It  was 
so  held  where  the  abbreviation  was  "  Mfg.  " 
for  "  Manufacturing."  Aultman,  etc.,  Mfg. 
Co.  V.  Richardson,  7  Neb.  i.  See  also  the 
title  Abbreviations,  vol.  i,  p.  g7- 

1.  Extrinsic  Evidence.  —  "  To  make  the  con- 
veyance effectual  in  favor  of  any  particular 
person  by  the  aid  of  extrinsic  evidence  would 
be,  in  the  words  of  Lord  Bacon, '  to  make  that 
pass  without  deed  which  the  law  appointeth 
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Filling  Blanks.  —  Where  a  blank  is  left  for  the  grantee's  name,  no  title  passes 
by  the  deed,  although  executed  and  delivered,  until  the  grantee  is  designated 
by  filling  the  blank.* 

2.  The  Estate  Conveyed  —  An  interest  in  Lands.  —  There  must  be  a  thing 
granted,  and  this  thing  which  is  owned  by  the  grantor  and  conveyed  to  the 
grantee  is  some  interest  in  lands,^  for  the  ownership  of  all  personal  property 


shall  not  pass  but  by  deed.'  There  is,  how- 
ever, an  important  difference  between  a  de- 
scription which  is  inherently  uncertain  and 
indeterminate  and  one  which  is  merely  imper- 
fect, and  capable,  on  that  account,  of  different 
applications.  To  correct  the  one  is,  in  effect, 
to  add  new  terms  to  the  instrument;  while  to 
complete  the  other  is  only  to  ascertain  and  fix 
the  application  of  terms  already  contained  in 
it.  Indeed,  the  most  usual  and  approved  de- 
scription of  the  grantee  —  that  which  gives  his 
Christian  and  surname  and  the  town  in  which 
he  lives — may  prove  to  be  imperfect,  as 
others  bearing  both  those  names  may  be  liv- 
ing in  the  same  town.  And  if  the  Christian 
name  or  place  of  residence  be  omitted  the  de- 
scription is  only  rendered  the  more  imperfect; 
it  is  less  certain  than  it  might  be,  and  usually 
is,  made.  But  a  grantee  is  still  designated, 
though  imperfectly,  and,  for  aught  that  the 
deed  discloses,  the  party  accepting  the  con- 
veyance may  be  the  only  person  answering  the 
description  given.  In  all  these  cases,  a  resort 
to  extraneous  facts  and  circumstances  may 
become  necessary  in  order  to  ascertain  the 
individual  to  whom  the  description  was  in- 
tended to  apply;  but  it  is  not  perceived  that 
the  greater  or  less  probability  of  this  should, 
in  either  case,  affect  the  validity  of  the  deed." 
Royce,  C.  J.,  in  Morse  v.  Carpenter,  19  Vt. 
613.  See  also  the  title  Ambiguity,  vol.  2,  p. 
287. 

In  Webb  v.  Den,  17  How.  (U.  S.)  576,  a 
quitclaim  deed  was  given  to  the  "  legatees  and 
devisees  "  of  a  deceased  person.  The  will  of 
the  decedent  was  admitted  in  evidence  to 
ascertain  the  grantees;  and  the  court,  by  Mr. 
Justice  Grier,  said;  "  The  deed,  by  this  de- 
scription, necessarily  refers  to  that  instrument 
to  ascertain  the  persons  who  are  such  lega- 
tees and  devisees,'  and  thus  far  incorporates 
it.  It  contains,  therefore,  a  sufficient  descrip- 
tion of  the  grantees."  See  the  cases  cited 
supra,  this  section;  also  the  title  Parol  Evi- 

DENCK. 

Burden  of  Froof.  —  Where  a  description  ap- 
plies equally  well  to  two  or  more  grantees,  one 
claiming  under  the  deed  has  the  burden  of 
showing  that  he  is  the  person  intended. 
Grand  Gulf  R.,  etc.,  Co.  v.  Bryan,  S  Smed.  & 
M.  (Miss.)  234. 

1.  Filling  Blanks.  —  See  generally  the  title 
Alteratio.v  of  Instruments,  vol.  2,  p.  181. 

Blanks  left  for  the  grantee's  name,  after 
delivery,  must  be  filled  in  by  the  grantor  or  his 
agent,  thereunto  duly  authorized,  in  writing. 
Adamson  v.  Hartman,  40  Ark.  58,  Lock  wood 
V.  Bassett,  49  Mich.  546,  Vought  v.  Vought,  50 
N.  J.  Eq.  177. 

But  it  has  been  held  that  parol  authority, 
express  or  implied,  to  fill  in  the  grantee's 
name  is  sufficient.  Field  Stagg,  52  Mo.  541, 
14  Am.  Rep.  435;  Otis  v.  Browning,  59  Mo. 
App.  326;    Farmers'  Bank    v.  Worthitigton, 


(Mo.  1898)  46  S.  W.  Rep.  745;  Lafferty  v. 
Lafferty,  42  W.  Va.  783,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  424.  See  the  title 
Agency,  vol.  i,  pp.  930,  954;  and  the  title 
Alteration  of  Instruments,  vol.  2,  p.  r8i. 

The  insertion  of  the  name  of  a  grantee  by 
one  to  whom  the  deed  is  delivered  is  alone  in- 
sufficient. Arguello  v.  Hours,  67  Cal.  447; 
Wunderlin  -■.  Cadogan,  50  Cal.  613;  Miller  v. 
Crouse,  56  111.  App.  4S3. 

Blank  Filled  After  Some  Tears.  —  Where  a 
blank  was  filled  with  the  name  of  the  grantee 
some  years  after  execution  and  delivery,  it 
was  held  that  the  legal  title  vested  in  the 
grantee  thus  designated,  except  as  to  a  portion 
of  the  land  which  had  been  sold  to  another 
person  in  the  meantime,  without  notice  of  the 
deed.    McClain  v.  MrClain,  52  lovva  272. 

Christian  Name  Omitted  —  Name  of  Wife  Filled 
In — Fraud.  —  Where  the  Christian  name  of 
the  grantee  vvas  omitted  by  mistake,  and  after 
deliver)',  for  the  purpose  of  defrauding  credit- 
ors, the  grantee  filled  in  the  name  of  the  wife, 
it  was  held  that  the  title  vested  in  the  husband 
and  the  wife  took  nothing  by  the  deed. 
Fletcher  v.  Mansur,  5  Ind.  267. 

See  the  title  Alteration  of  Instruments, 
vol.  2,  p.  249  et  seq. 

2.  French  v.  Koenig,  8  Tex.  Civ.  App.  341. 

A  Mere  Possibility  cannot  be  conveyed,  unless 
appurtenant  to  a  vested  estate.  Fulwood's 
Case,  4  Coke  66;  Dart  v.  Dart,  7  Conn.  255; 
Davis  V.  Hayden,  9  Mass.  519;  Trull  v.  East- 
man, 3  Met.  (Mass.)  121,  37  Am.  Dec.  126; 
Jackson  v.  Catlin,  2  Johns.  (N.  Y.)  261,  3  Am. 
Dec.  415;  Bayler  v.  Com.,  40  Pa.  St.  37. 

The  deed  of  an  heir  apparent,  conveying 
lands  belonging  to  his  ancestor  at  the  time,  is 
held  to  attach  in  equity  to  the  lands  when 
they  have  descended  to  the  heir  upon  the  death 
of  the  ancestor.  Stover  v.  Eycleshimer,  46 
Barb.  (N.  Y.)  84;  Trull  v.  Eastman,  3  Met. 
(Mass.)  121,  37  Am.  Dec.  126.  So,  also,  the 
grant  by  a  soldier  of  bounty  lands,  to  be  there- 
after allotted  to  him  by  the  government,  has 
been  sustained.  Jackson  v.  Wright,  14  Johns. 
(N.  Y.)  193.. 

If  a  bare  possibility  subsequently  becomes 
a  vested  estate,  it  will  inure  to  the  benefit  of 
the  grantee  as  in  the  case  of  a  warranty  deed 
given  by  one  having  no  title.  Fairiitle  v.  Gil- 
bert, 2  T.  R.  i6g;  French  v.  Spencer,  21  How. 
(U.  S.)  228;  Clark  v.  Baker,  14  Cal.  629,  76 
Am.  Dec.  449;  Smith  v.  Moodus  Water  Power 
Co.,  35  Conn.  400;  Doe  v.  Roe,  3  Houst.  (Del.) 
380,  II  Am.  Rep.  757;  Pike  v.  Galvin,  29  Me. 
183;  Jackson  r.  Murray,  12  Johns.  (X.  Y.)  201; 
Washabaugh  v.  Entriken,  34  Pa.  St.  74; 
Reeder  v.  Craig,  3  McCord  L.  (S.  Car.)  411. 

An  unassigned  dower  interest  cannot  there- 
fore be  conveyed,  and  unless  there  be  cove- 
nants no  title  or  interest  whatever  passes. 
Sloniger  Sloniger,  161  111.  270;  Field  v. 
Lang,  87  Me.  441.    See  the  title  Dower. 
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may  be  transferred  otherwise  than  by  deed.' 

A  Freehold  Interest  is  the  only  interest  in  lands  the  transfer  of  which  requires 
a  deed,*  antl  formerly  the  transfer  of  even  a  freehold  required  not  so  much  as 
a  writing;  but  later,  by  virtue  of  the  statute  of  frauds,  the  transfer  of  any 
interest  in  or  concerning  lands  required  a  written  instrument.*  In  those 
jurisdictions  where  seals  have  been  abolished,  the  only  difference  between  a 
tleed  and  a  written  instrument  is  the  statutory  requirements  for  deeds,  such  as 
acknowledgment,  attestation,  and  registration.*  ^ 

The  Description  of  the  Estate.  —  The  estate  conveyed  must  be  described  with 
certainty.  The  general  rules  with  regard  to  the  descriptions  of  estates  by 
metes  and  bounds,  courses  and  distances,  fixed  monuments,  and  the  statement 
of  the  quantity  of  land  conveyed,  are  treated  in  another  title.* 

3.  The  Consideration.  —  The  application  of  the  doctrine  of  consideration  to 
deeds  is  fully  treated  in  other  titles  in  this  work.* 

4.  The  Writing  —  a.  NECESSITY  FOR  A  Writing  —  Prior  to  statute  of  Frauds. — 
That  there  can  be  no  deed  without  a  writing  is  self-evident.'  Feoffments 
operated  by  virtue  of  the  livery  of  seizin,  and  therefore  required  no  deed  ; 
but  they  have  been  abolished.  Conveyances  by  bargain  and  sale  were  by 
the  statute  of  enrolment  required  to  be  in  writing;  and  the  provisions  of  this 
statute  were  evaded  by  means  of  the  lease  and  release.** 

Subsequent  to  Statute  of  Frauds.  —  The  English  statute  of  frauds,  the  provisions 
of  which  have  been  adopted  or  substantially  re-enacted  in  nearly  all  of  the 
United  States,  required  that  any  contract  or  sale  of  land,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  must  be  evidenced  by  a 
note  or  memorandum  in  writing,  signed  by  the  party  to  be  charged.* 

b.  What  Constitutes  a  Sufficient  Writing— (i)  The  Material.  —  . 
According  to  all  the  authorities,  both  ancient  and  modern,  from  which  there  ' 
appears  to  have  been  no  dissent,  the  writing  must  be  upon  paper  or  parch- 
ment, on  account  of  the  greater  security  thus  attained  from  erasures  and  alter- 
ations    without  sacrificing  durability  and  general  convenience.    The  writing 

1.  See  the  titles  Personal  Property;  Sales.        Writing  includes  printing  for  this  purpose. 

2.  Since  the  statute  of  frauds,  no  estate  of  Com.  Dig.,  Fait,  (A);  3  Chitty's  Com.  Law  6; 
freehold  can  be  created  or  conveyed  but  by  Schneider  c'.  Norris,  2  M.  &  S.  288;  Henshaw 
deed.    Jackson  v.  Wood,  12  Johns.  (N.  Y.)  73;  v.  Foster,  9  Pick.  (Mass.)  312. 

Den  V.  Johnson,  15  N.  J.  L.  119.    See  also  the  A  signature  may  be  printed.  Saunderson: 

title  Frauds,  Statute  of.    Before  the  stat-  n.  Jackson,  3  Esp.  N.  P.  180;  Com.  v.  Ray,  3 

ute,  a  freehold  might  be  created  by  feoffment  Gray  (Mass.)  447;  Lerned  v.  Wannemacher,  9 

and  livery  of  seizin,  without  writing.  See^«/r;7,  Allen  (Mass.)  417, 

this  title,  Various  Species  of  Deeds  Classified  It  is  otherwise  where  by  statute  the  writing 

and  Defined  —  Feoffment.    As  to   incorporeal  must    be    "subscribed,"    as   in   Xew  York. 

hereditaments,  a  deed  was  always  necessary,  Vielie  v.  Osgood,  8  Barb.  (N.  Y.)  130;  Davis 

as  theie  could  be  no  livery  of  seizin.    Co.  Litt.  v.  Shields,  26  Wend.  (N.  Y.)  351. 

C)b\  2  Bl.  Com.  317;  I  Minor's  Inst.  (2d  ed.),  A  Blank  Paper  can  be  no  deed,  though  it  be 

658;  Somerset  v.  Fogwell,  5  B.  &  C.  875,  12  E.  signed,  sealed,  and  delivered,  as  nothing  could 

C.  L.  395.  pass  by  delivery.     But  though  executed  in 

3.  See  infra,  this  title.  The  Writing;  also  blank,  if  the  paper  be  filled  up,  and  thereafter 
the  titles  Frauds,  Statute  of;  Sales.  delivered,  it  is  a  good  deed.    Simms  v.  Her- 

4.  See  infra,  this  title.  Execution;  also  the  vey,  19  Iowa  273;  Ayres  r'.  Harness,  i  Ohio 
litles  Acknowledgment,  vol.  i,  p.  756;  Re-  368,  13  Am.  Dec.  629;  Perminter  v.  M'Daniel, 
CORDLN'G  Acts.  i  Hill  L.  (S.  Car.)  267,  26  Am.  Dec.  179;  Dun- 

5.  See  the  title  Boundaries,  vol.  4,  p.  756.  can  v.  Hodges,  4  McCord  L.  (S.  Car.)  239,  17 

6.  See  the  titles  Consideration,  vol.  6,  p.  Am.  Dec.  734.  See  supra,  this  title,  Designa- 
iit-j:  Equity;  Estoppel;  Fraudulent  Sales  tion  of  Grantee.  See  also  the  title  Alteration 
and    Conveyances;     Illegal    Contracts;  of  Instruments,  vol.  2,  p.  iSi. 

Parol  Evidence;  Rescission  and  Cancella-  8.  See  supra,  this  title.  Various  Species  of 
riON;  Seals.    See  also  supra,  this  title,  Vari-  Deeds  Classified  and  Defined;  Feoffment;  Bar- 
pus  Species  of  Deeds  Classified  and  Defined —  gain  and  Sale;  Lease  and  Release. 
Common-law  Forms   of  Conveyance ;    Convey-  9.  29  Charles  II.,  c.  3,  §§  I,  2,  3.    See  the 
2nces  under  the  Statute  of  Uses.  title  Frauds,  Statute  of. 

7.  Writing.  —  Whether  or  not,  in  addition  to  As  to  the  effect  of  part  performance  of  a  ver- 
a  writing,  there  must  be  a  seal  also  to  consti-  bal  contract  of  sale  to  dispense  with  writing, 
tute  a  deed,  is  another  matter,  which  isconsid-  in  equity,  see  the  title  Specific  Perfor.mance. 
^itd  infra,  this  title.  Execution — Sealing.  10.  Co.  Litt.  229<j;    F.  N.  B.  122  H.  {d);  2 
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must,  of  course,  be  intelligible,  though  the  kind  of  language  is  immaterial,* 
as  are  also,  perhaps,  the  materials  used  in  making  the  characters.* 

(2)  Formal  Component  Parts. — The  component  parts  of  a  formal  deed, 
which  it  has  been  deemed  prudent  by  great  authority  to  follow  for  the  sake  of 
order,  clearness,  and  unifoimity  of  effect,  are  the  "  premises,"  "habendum," 
''tenendum,'"  "reddendum"  "condition,"  "warranty,"  "covenant,"  and 
"  conclusion.'  ^ 

(a)  The  Premises  —  aa.  Generally.  —  This  term  is  given  to  all  that  part  of  a 
deed  preceding  the  habendum  clause,  containing  generally  the  names  or 
description  of  the  parties  ;  explanatory  recitals,  including  the  consideration 
and  its  receipt;  a  description  of  the  realty  ;  the  exception,  if  any;  and  some- 
times a  designation  of  the  estate  or  interest  conveyed,  though  the  last  is 
properly  the  office  of  the  habendum:^ 

bb.  The  Granting  Clause — Operative  Words.  —  The  granting  clause,  which  is  a 
part  of  the  premises,  manifests  the  grant  or  transfer,  and  this  is  best  accom- 
plished by  certain  operative  words  peculiarly  adapted  to  that  purpose,  with 
reference  to  the  nature  of  the  deed.* 


Black.  Com.  297;  Wms.  R.  P.  (6ih  Am.  ed.) 
151. 

It  has  been  insisted  that  the  reasons  given 
why  paper  or  parchment  is  essential  have  no 
other  effect  than  to  make  the  use  of  other  ma- 
terials inadvisable;  and  that  a  deed  on  stone 
or  metal  is  not  even  objectionable  on  the  score 
of  liability  of  erasure.  Tiedeman  on  Real 
Prop.,  §  788. 

But  as  deeds  have  universally  been  written 
on  paper  or  parchment,  this  question  has 
never  been  made  the  subject  of  judicial  deci- 
sion.   I  Devlin  on  Deeds,  t5  134. 

1.  Writing  Must  Be  Intelligible;  but  the  in- 
tention governs,  and  if  this  can  be  gathered 
from  the  instrument,  no  mistake  of  rhetoric, 
grammar,  or  orthography  will  vitiate  the 
deed.  Sheppard's  Touchstone  55;  Shrews- 
burie's  Case,  9  Coke  48;  Walters  v.  Bredin,  70 
Pa.  St.  237, 

Any  character  or  any  language  will  be  suffi- 
cient.   2  Black.  Com.  297. 

2.  Ink  and  Pencil  —  Analogy. —  Ink  is  un- 
doubtedly the  best  material  for  writing  a 
deed;  but  pencil  would  be  sufficient  if  the 
analogy  to  wills,  codicils,  and  memoranda 
under  the  statute  of  frauds  is  a  good  one,  for 
in  such  cases  pencil  writing  has  often  been 
held  sufficient.  Rymes  7>.  Clarkson,  i  Phill. 
22;  Geary  v.  Physic,  5  B,  &  C.  234,  11  E.  C. 
L.  213,  Merritt  v.  Clason,  12  Johns.  (N.  Y.) 
102.  7  Am.  Dec.  286;  Clason  v.  Bailey,  14 
Johns.  (N.  Y.)  491.    See  the  titles  Bills  of 

E.XCHANGE  AND  PROMISSORY   NoTES,  vol.  4,  p. 

8i;  Frauds,  Statute  of;  Wills,  Write  — 
WkiTiNf; 

3.  Formal  Parta.  —  Co.  Litt.  6^,  7<7,  2  Black. 
Com.  297,  4  Kent's  Com.  461;  i  Devlin  on 
Deeds,  ^  176. 

4.  Premises.  —  2  Black.  Com.  298;  4  Cruise's 
Dig.,  tit.  32,  c.  2,  §  64;  Doren  v.  Gillum,  136 
Ind.  138,  citing'  5  Am.  and  En(;.  Encyc.  of 
Law  (isl  ed.)  454;  McLeod  v.  Tarrant,  39  S. 
Car.  273.    See  also  sub  voce  Premises. 

"  The  office  of  the  premises  of  the  deed  is 
twofold;  first,  rightly  to  name  the  feoffor  and 
feoflee,  and,  secondly,  to  comprehend  the  cer- 
tainty of  the  lands  or  tenements  to  be  con- 
veyed by  the  feoffment,  either  by  express 
words,  or  which  may  by  reference  be  reduced 


to  a  certainty."  Co.  Litt.  ba.  See  supra,  this 
section,  The  Parties — Grantor  and  Grantee  ; 
The  Estate  Conveyed;  The  Consideration ;  where 
it  is  shown  that  these  requisites  may  appear  in 
any  part  of  the  deed  other  than  the  premises 
if  no  uncertainty  is  thus  created. 

5.  Operative  Words  of  the  Various  Forms  of 
Conveyance  —  Teo^i/unt.  —  "Give,  grant,  and 
enfeoff." 

Gift.  — "  Give  and  grant." 

Grant. — "  Give  and  grant." 

Lease. — "  Demise,  grant,  and  to  farm  let." 

Exchange.  —  "  Exchange." 

Release. — "Remise,  release,  and  forever 
quitclaim." 

Confirmation. — "Give,  grant,  ratify,  ap- 
prove, and  confirm." 

Surrender.  —  "  Surrender,  grant,  and  yield 
up." 

Release — Quitdaini .  —  "  Remise,  release, 
and  forever  quitclaim."  Piatt  v.  Brown,  30 
Conn.  336;  Rowe  -'.  Beckett,  30  Ind.  154,  95 
Am.  Dec.  676;  Wilson  v.  Albert,  8g  Mo.  537; 
McAnaw  -'.  Tiffin.  (Mo.  1897)  45  S.  W.  Rep. 
656;  Jackson  v.  Fish,  10  Johns.  (N.  Y.)  456. 
The  following  words  have  also  been  held  to 
create  quitclaim  deeds:  "  Bargain,  sell,  and 
quitclaim."  Touchard  v.  Crow.  20  Cal.  150, 
81  Am.  Dec.  108;  Young  v.  Clippinger,  14 
Kan.  148.  "  Grant,  release,  convey,  and 
quitclaim."  V'eit  Dill,  78  Hun(N.  Y.)  171. 
"  Release  and  forever  quitclaim."  Wholey  v. 
Cavanaugh,  88  Cal.  132. 

Bargain  and  Sale. — "  Bargain  and  sell;" 
or,  "  Give,  grant,  bargain,  and  sell." 

Covenant  to  Stand  Seized. — "Covenant  to 
stand  seized  to  the  use  of."  4  Cruise's  Dig., 
tit.  32,  c.  4  (•/  seq.;  2  Black.  Com.  310  <V  sei/.\ 
2  Minor's  Inst  ,  2d  ed.,  745  et  set/. 

"  Give,  grant,  and  convey  "  have  been  held 
as  comprehensive  as  any  words  that  can  con- 
vey a  legal  title.  Young  -■.  Ringo,  i  T.  B. 
Mon.  (Ky.)  30.  "  Grant,  sell,  and  convey  " 
have  been  similarly  regarded.  Rupert 
Pcnner.  3?  Net).  587. 

Use  of  Several  Operative  Words  —  Instrument 
Taking  Effect  in  One  of  Several  Ways.  —  I'he  use 
of  many  operative  technical  words,  such  as. 
"  grant,"  "  bargain,"  "  sell,"  "  alien,"  etc., 
was  introduced  in  conveyances  in  order  that 
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Expressing  Intention  with  Nontechnical  Words.  —  This  matter  is,  however,  not  less 
one  of  intention  because  set  forms  have  long  been  universally  used  and 
sanctioned  as  most  fitting,  and  therefore  the  same  intention  may  be  otherwise, 
if  adequately,  expressed.' 

Au  Entire  Absence  of  Operative  Words  has  been  held  a  fatal  defect  as  failing  to 
sliow  an  intention  to  convey,  although  the  deed  was  otherwise  formally 
complete.'-* 


if  tlic  instrument  would  not  operate  in  one 
way  it  might  in  anotiier,  and  if  a  deed  is 
made  by  the  words  dec/i  et  concessit  or 
"  give,  grant,  bargain,  and  sell,"  it  may 
amount  to  a  grant,  feoffment,  gift,  lease,  re- 
lease, confirmation,  or  surrender,  or  may  take 
effect  as  a  bargain  and  sale  if  on  a  pecuniary 
consideration,  or  as  a  covenant  to  stand  seized 
if  founded  on  a  good  consideration,  according 
as  the  intention  of  the  parties  may  best  be 
effectuated. 

England.  —  Hay  ward's  Case,  2  Coke  35(Z/ 
Scudamore  v.  Crossing,  i  Mod.  175,  i  Vent. 
137;  Smith  V.  Frederick,  i  Russ.  174;  Hag- 
gerston  v.  Hanbury,  5  B.  &  C.  loi,  11  E.  C.  L. 
165;  Gibson  v.  Minet,  i  H.  Bl.  569. 

Canada.  —  Mitchell  v.  Smellie,  20  U.  C.  C. 
P.  389;  Seaton  v.  Linney,  27  Grant's  Ch.  (U. 
C.)  176;  Dunlap  v.  Dunlap,  6  Ont.  Rep.  141. 

Connecticut.  —  Barrett  v.  French,  i  Conn 
354,  6  Am.  Dec.  241;  Bryan  v.  Bradley,  16 
Conn.  474. 

Georgia.  —  Adams  v.  Guerard,  29  Ga.  676, 
76  Am.  Dec.  624;  Henderson  v.  Sawyer,  99 
Ga.  234. 

Maine.  —  Emery  v.  Chase,  5  Me.  232. 

Maryland.  —  Cheney  v.  Watkins,  i  Har.  & 
J.  (Md.)  527.  2  Am.  Dec.  530. 

Massachusetts.  —  Russell  v.  Coffin,  8  Pick. 
(Mass.)  143;  Brewer  v.  Hardy,  22  Pick.  (Mass.) 
376,  33  Am.  Dec.  747;  Marshall  v.  Fisk,  6 
Mass.  24,  4  Am.  Dec.  76;  Pray  v.  Pierce,  7 
Mass.  381,  5  Am.  Dec.  59;  Cox  v.  Edwards, 
14  Mass.  492;  Trafton  v.  Hawes,  102  Mass. 
533,  3  Am.  Rep.  494. 

New  York. — Jackson  v.  Beach,  i  Johns. 
Cas.  (N.  Y.)  401. 

Pennsylvania.  —  Okison  v.  Patterson,  i  W. 
&  S.  (Pi.)  395- 

Virc;ima.  —  Rovvletts  v.  Daniel,  4  Munf. 
(Va.)  473:  Tabb  v.  Baird,  3  Call  (Va.)  475. 

Tense  of  Operative  Words.  —  In  ancient  deeds 
of  feo^^ment,  which  were  but  memorials  or 
memoranda  of  the  actual  feoffment,  the  opera- 
tive words  were  put  in  the  past  tense,  dedi  et 
concessi  (2  Black.  Com.,  App.  No.  i;  I  West's 
Symboleography,  §  236  et  seq.),  and  the 
same  words  and  tense  were  used  in  grants. 
2  Black.  Com.  317;  West.  Symb.,  §  291  et  seq. 
But  the  present  tense  was  effective.  See  Co. 
Litt.  9fl,  where  it  is  stated  that  do  or  dedi  "  is 
the  aptest  word  of  feoffment."  Afterwards, 
it  became  the  custom  to  use  both  past  and 
present  lenses,  "  have  granted,"  etc.,  "  and 
by  these  presents  do  grant,"  etc.  But  either 
past  or  present  tense  alone  is  sufficient.  Pier- 
son  V.  Armstrong,  i  Iowa  292,  63  Am.  Dec. 
440;  Walker's  Introduction  to  Am.  Law  377. 

1.  Nontechnical  Words  Held  Sufficient  to  ex- 
press an  intention  to  convey  an  estate: 
"Alien."  Adams  v.  Steer,  Cro.  Jac.  210. 
"  Limit  and  appoint."  Shove  v.  Pincke,  5 
T.  R.  124.    "  Give,    convey,    and  deliver." 


Younge  v.  Moore,  i  Strobh.  L.  (S.  Car.)  48. 
"  Convey  and  warrant."  Wilson  v.  Carrico, 
140  Ind.  533.  "  Give."  Evenson  v.  Webster, 
3  S.  Dak.  382,  44  Am.  St.  Rep.  802.  "  Go," 
in  a  grant  to  A  and  his  heirs,  provided,  if  A 
die  in  his  majority  without  issue,  the  property 
to  go  to  the  issue  of  B.  Folk  v.  Varn,  9  Rich. 
Eq.  (S.  Car.)  303.  "  Transfer  and  assign,"  the 
context  otherwise  showing  an  intent  to  convey 
a  present  interest.  Sanders  v.  Ransom,  37 
Fla.  457. 

Using  the  word  "  with  "  instead  of  "  to  " 
before  the  grantee's  name  was  held  not  to 
render  the  intention  uncertain  or  the  deed  in- 
effectual. Brooks  V.  Ratcliff,  11  Ired.  L.  (33 
N.  Car.)  321. 

Under  a  statute  by  which  any  instrument  in 
writing  signed  by  the  grantor  is  sufficient  to 
transfer  title  to  the  grantee,  if  such  was  the 
intention  of  the  grantor  to  be  collected  from 
the  entire  instrument,  an  indorsement  on  a 
deed  that  "  I  assign  the  within  title  of  land 
unto  N.  R.  from  me  and  my  heirs  forever,' 
was  held  sufficient.  Wisdom  v.  Reeves,  110 
Ala.  418,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  438. 

Words  Held  Insufficient.  —  "  Sign  over."  Mc- 
Kinney  v.  Settles,  31  Mo.  541.  In  this  case 
the  court,  by  Bates,  J.,  said:  "  We  cannot 
*  *  *  think  that  they  import  more  than  an 
assignment  of  John  McKinney's  interest  in 
the  land,  the  title  to  which  was  then  imperfect 
and  inchoate,  and  therefore  not  operating  as 
a  present  conveyance  of  the  land  itself  suffi- 
cient to  maintain  an  action  of  ejectment  in 
the  name  of  James  H.  McKinney. " 

Inappropriate  Words,  z'.  e.,  such  as  are  appro- 
priate to  one  form  of  conveyance,  and  are 
used  in  another,  have  been  held  sufficient. 
Thus  an  instrument  may  be  effective  as  a  bar- 
gain and  sale,  where  the  words  "  remise,  re- 
lease, and  quitclaim  "  are  used.  Lynch  v. 
Livingston,  8  Barb.  (N.  Y.)  463.  Or  the  words, 
"  Give  and  grant,  bargain  and  sell,  alien,  en- 
feoff, and  confirm,"  may  operate  as  a  cove- 
nant to  stand  seized.  Scudamore  v.  Crossing, 
I  Vent.  137,  I  Mod.  175. 

2.  Absence  of  Operative  Words.  —  Webb 
Mullins,  78  Ala.  113,  where  the  court,  by 
Clopton,  J.,  said:  "At  common  law,  a  deed 
must  contain  words  of  grant,  release,  or  trans- 
fer, in  order  to  pass  the  legal  title  to  the  land 
designed  to  be  conveyed.  The  title  to  land 
can  be  transferred  from  one  person  to  another 
only  by  apposite  and  appropriate  language. 
It  was  not  the  intention  of  the  statute  to  dis- 
pense with  the  use  of  any  words  whatever 
operative  to  convey.  By  the  statute  the  duty 
is  imposed  upon  the  courts  to  liberally  con- 
strue the  words  emplo3'ed  in  the  conveyance 
as  words  of  transfer,  and  give  them  effect  and 
operation  according  to  the  intention  of  the 
grantor,  to  be  collected  from  the  entire  instru- 
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(b)  The  Habendum.  —  The  office  of  the  habeiidtim  is  to  limit  and  define  the 
estate  which  the  grantee  is  to  have  in  the  property  granted.*  As  this  is 
usually  done  in  modern  deeds  in  the  premises,  the  habendum  is  not  essential 
and  is  said  by  Chancellor  Kent  to  have  "  degenerated  into  a  mere  useless 
form."  *  This  is  perhaps  going  too  far,^  and  the  construction  of  the  habendtcin 
in  connection  with  the  premises  is  frequently  a  matter  of  difficulty  and  nicety. 

General  Principles  of  Construction. — In  accordance  with  the  principle  that  every 
part  of  the  deed  must  be  resorted  to  in  order  to  give  one  uniform  and  consist- 
ent sense  to  the  whole,*  the  premises  and  the  habendimi  are  to  be  construed 
together,  and  harmonized  if  possible;'  but  as  it  is  a  well-established  rule  in  the 
case  of  deeds,  that  the  first  of  two  repugnant  clauses  shall  prevail,®  if  there  is 
a  repugnancy  between  the  premises  and  the  habendum  the  former  must  pre- 
vail.''   Thus,  the  habendum  may  lessen,  enlarge,  explain,  or  qualify,  but  not 


ment.  There  must,  however,  be  some  words 
intended  as  words  of  conveyance.  They  can- 
not be  supplied  by  judicial  interpolation. 
When  the  entire  instrument  shows  the  intent 
to  pass  the  title,  it  will  be  so  construed,  if 
practicable,  to  have  that  operation.  Brewton 
V.  Watson,  67  Ala.  121 ;  Johnson  v.  Bantock, 
38  111.  III.  The  instrument  *  *  *  con- 
tains no  words  which  can  be  construed  to 
transfer  the  legal  title,  and  was  properly  ex- 
cluded. If  the  defendant  is  entitled  to  any 
relief  in  respect  to  this  instrument,  he  must 
seek  it  in  another  forum."  See  also  Grueber 
V.  Lindenmeier,  42  Minn.  gg. 

1.  Office  of  Habendum.  —  Temple,  J.,  in 
Montgomery  v.  Sturdivant,  41  Cal.  290; 
Mitchell  V.  Wilson,  3  Cranch  (C.  C.)  242; 
Doren  v.  Gillum,  136  Ind.  138,  citing  5  Am. 
A.\D  Eng.  Encyc.  of  Law  (ist  ed.)  454,  456; 
Harriot  .v.  Harriot,  25  N.  Y.  App.  Div.  245; 
Bredenburg  v.  Landrum,  32  S.  Car.  223,  citing 
5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.)  456. 

2.  4  Kent's  Com.  468.  See  also  2  Minor's 
Inst.  (2d  ed.)  706;  Major  v.  Bukley,  51  Mo. 
227. 

3.  The  Habendum  Controls  the  Tenendum  where 
the  two  clauses  are  repugnant.  Burchell  v. 
Clark,  2  C.  I'.  Div.  88. 

4.  "  Every  part  of  the  deed  ought  to  be 
compared  with  the  other,  and  one  entire  sense 
ought  to  be  made  thereof."  Throckmerton  v. 
Tracy,  Plowd.  161, /c'r  Staunford,  J.  See  also 
2  Black.  Com.  379;  Barton  v.  Fitzgerald,  15 
East  540;  Henderson  v.  Mack,  82  Ky.  379; 
Jackson  v.  Myers,  3  Johns.  (N.  Y.)  388,  3  Am. 
Dec.  504. 

5.  Premises  and  Habendum  Harmonized  if  Possi- 
ble.—  Henderson  -■.  Mack,  52  Ky.  379,  Carson 
z/.  McCaslin,  60  Ind.  334;  Sumner  v.  Wil- 
liams, 8  Mass.  176,  5  Am.  Dec.  83;  Harriot  v. 
Harriot,  25  N.  Y.  App.  Div.  245;  Hodges  v. 
Fleetwood,  102  N.  Car.  122;  Warn  v.  Brown, 
I02  Pa.  St.  347.  See  also  McMichael  v,  Mc- 
Michael,  (S.  Car.  i8g8)  2g  S.  E.  Rep.  403. 

"  If,  by  fair  construction,  the  premises  and 
habendum  may  be  reconciled  so  that  both  may 
stand,  effect  will  l)c  given  to  both."  Dailey, 
J.,  in  Doren  v.  Gillum,  136  Ind.  134,  quoting  5 
Am.  and  Eng.  Encyc.  ok  Law  (ist  ed.)  456. 

In  Wager  v.  Wager,  I  S.  cS:  R.  (Pa.)  374,  the 
premises  conveyed  to  A.  and  wife,  "and  to 
the  children  and  heirs  of  "  the  wife,  "and  the 
heirs  and  assigns  of  such  children;  "  haben- 
dum to  A.  and  wife,  and  "to  the  children  and 
heirs  "  of  the  wife,  to  the  use  of  A.  and  wife 


during  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  after  the  death  of  the  survivor  to 
the  use  of  the  children  and  heirs  of  the  wife; 
and  it  was  held  that  the  generality  of  the 
premises  was  explained  by  the  habendum,  and 
there  was  no  contradiction.  See  also  Prior  v. 
Quackenbush,  29  Ind.  475;  Huntington  v. 
Lyman,  138  Mass.  205. 

Where  the  premises  conveyed  a  fee  simple 
estate,  "  subject  to  the  limitations  hereinafter 
expressed  as  to  part  thereof,"  and  the  haben- 
dum reduced  the  grantor's  estate  as  to  one- 
half  of  the  property  conveyed  to  a  life  estate, 
it  was  held  that  the  two  clauses  of  the  deed 
should  be  construed  together  so  as  to  give 
effect  to  both,  and  that  the  grantee  took  a  fee 
in  one-half  the  property  and  a  life  estate  in 
the  other  half.    Tyler  v.  Moore,  42  Pa.  St.  374. 

Estates  Ejusdem  Generis.  —  Where  a  fee  sim- 
ple is  granted  in  the  premises,  and  a  fee  tail 
(Co.  Litt.  2lrt),  or  an  estate  pur  autre  vie  (2 
Pres.  on  Estates  4;  Viner's  Abi.,  title  Grants, 
K.  rt,  II.  12;  Pilsworth  v.  Pyet,  T.  Jones  4),  in 
the  habendum ,  the  estates  are  not  repugnant, 
both  being  of  inheritance,  and  the  limitation  or 
modification  introduced  in  the  habejidttm  is 
effective.  Challis  on  Real  Property  335.  In 
such  cases  the  habendum  is  said  to  explain  the 
generality  of  the  word  "heirs"  in  the  premises. 

So  where  the  premises  convey  a  fee  tail, 
habendum  a  fee  simple,  the  grantee  takes  a  fee 
tail.  Co.  Litt.  21a;  Hunter  v.  Patterson,  142 
Mo.  310:  Wager  v.  Wager,  i  S.  &  R.  (Pa.)  375. 

6.  "  The  general  rule  is  that  if  there  be  a 
repugnancy,  the  first  words  in  a  deed  and  the 
last  words  in  a  will  shall  prevail."  Doe  v. 
Biggs,  2  Taunt.  112,  per  Sir  James  Mansfield, 
C.  J.  See  also  Henderson  v.  Mack,  82  Ky. 
380. 

7.  A  Repugnant  Habendum  Is  Void.  —  4  Kent's 
Com.  468. 

Illinois.  —  Riggin  v.  Love,  72  III.  553. 

Kentucky.  —  Henderson  v.  Mack,  82  Ky, 
379;  Ratlifte  v.  Marrs,  87  Ky.  26. 

Maryland. — Winter  z'.  Gorsiich,  51  Md.  180. 

Massachusetts.  —  Pynchon  v.  Stearns,  11  Met. 
(Mass.)  316,  45  Am.  Dec.  210. 

Michigan. — Smith-'.  Smith,  71  Mich.  633. 

Mississippi.  —  Robinson  v.  Payne,  58  Miss. 
690. 

AFe'iU  York.  —  See  Harriot  v.  Harriot,  25  N. 
Y.  App.  Div.  245. 

N'orlh  Carolina.  —  Hafner  v.  Irwin,  4  Dev. 
&  B  L.  (20  N.  Car.)  433,  34  Am.  Dec.  390. 

Ohio.  —  Ball  v.  Foreman,  37  Ohio  St.  141. 
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totally  contradict  or  be  repugnant  to,  the  estate  granted  in  the  premises.* 
These  general  principles  have  given  rise  to  the  following  more  specific  rules. 

Express  Estate  in  Premises  Followed  by  Repugnant  or  Unlawful  Habendum.  —  Where  the 
premises  contain  an  express  specification  of  the  estate  granted,  the  liabenduni, 


Pt-iiiisylvaiiin.  —  Moss  v.  Sheldon,  3  W.  &  S. 
(Pa.)  160;  Berridge  v.  Glassey,  112  Pa.  St. 
442,  56  Am.  Rep.  322. 

Wisioiisiii.  —  Green  Bay,  etc.,  Canal  Co.  v. 
Hewett.  55  Wis.  96,  42  Am.  Rep.  701. 

Canada. — Ovvston  v.  Williams,  16  U.  C.  Q. 
B.  405;  Doc  V.  Marsh,  9  U.  C.  Q.  B.  242; 
Langlois  v.  Lcsperance,  22  Ont.  Rep.  682. 

''  So  unimportant  is  the  Iialuitdum ,  that  if  it 
is  hopelessly  repugnant  to  the  limitations  ap- 
pearing in  the  pretnises  it  will  be  ineffectual 
to  control  the  terms  of  the  premises."  Dailey, 
J.,  in  Doren  v.  Gillum,  136  Ind.  134,  quoting  5 
.AiM.  ANiJ  Eng.  Encyc.  of  Law  (ist  ed.)456; 
Robinson,  J.,  in  Hunter  v.  Patterson,  142  Mo. 
310,  citing  5  Am.  and  Eng.  Encyc.  ok  Law  (ist 
ed.)  457.' 

Habendum  Cannot  Enlarge  Subject-matter  or 
Supply  Omitted  Grant.  —  While  the  Iiahenduin. 
may  sometimes  enlarge  the  estate  granted,  it 
can  never  extend  the  subject-matter  of  the 
grant.  Therefore,  where  the  premises  granted 
land,  and  the  hahenditia  was  of  the  same  land 
with  its  appurtenances,  it  was  held  that  the 
right  to  use  water  from  other  lands  of  the 
grantor  did  not  pass  by  the  habendiiin.  Man- 
ning V.  Smith,  6  Conn.  289.  See  also  Mc- 
Curdy  v.  Alpha  Gold,  etc.,  Min.  Co.,  3  Nev.  27. 

Habendum  Held  to  Prevail  to  Effectuate  Grant- 
or's Intent. —  Where  a  husband,  by  means  of 
a  third  person,  conveyed  the  title  to  lands  to 
his  wife  in  fee  simple,  hahendiint  to  the  wife 
during  widowhood,  remainder  in  fee  to  the 
heirs  of  the  grantor,  it  was  held,  construing 
the  instrument  in  the  light  of  the  surrounding 
circumstances,  that  the  intention  of  the 
grantor  was  to  make  provision  for  his  wife 
during  her  widowhood  and  for  the  education 
and  maintenance  of  his  infant  son  by  her,  and 
that,  to  effectuate  the  intention  of  the  grantor, 
the  limitation  of  the  estate  in  the  habendum 
would  prevail  over  the  conveyance  of  the 
premises,  so  that  the  wife  took  a  mere  estate 
during  widowhood,  which  was  forfeited  by 
her  second  marriage.  Whitby  v.  Duffy,  135 
Pa.  St.  620. 

The  same  principle  is  applied  in  Barnett  v. 
Barnett,  104  Cal.  298;  Powers  v.  Hibbard, 
(Mich.  1897)  72  N.  W.  Rep.  339;  Fogarty  v. 
Stack,  86  Tenn.  610.  See  also  Bassett  v.  Bud- 
long,  77  Mich.  338,  18  Am.  St.  Rep.  404. 

1.  Habendum  May  Explain,  but  Cannot  Be  Re- 
pugnant.—  2  Black.  Corn.  298;  Smith  on  Land- 
lord and  Tenant  103:  Winter  v.  Gorsuch,  51 
Md.  I  So. 

Explaining  General    Descriptive  Premises.  — 

Thus  where  the  premises  are  merely  descrip- 
tive, and  no  particular  estate  is  mentioned,  the 
habendum  becomes  efficient  to  declare  the  in- 
tention. Berry  v.  Billings,  44  Me.  416,  69 
Am.  Dec.  107;  Jamaica  Pond  Aqueduct  Corp. 
V.  Chandler,  q  Allen  (Mass.)  159.  See  also 
Watters  v.  Bredin,  70  Pa.  St.  235. 

Where  a  deed  conveyed  to  M.,  "her  children 
and  assigns,"  habendum  to  M.,  "her  heirs  and 
assigns,"  it  was  held  that  M.  took  a  fee  simple 
estate,  upon  the  principle  that  the  habendum 


may  be  used  to  explain,  qualify,  or  define  the 
interest  granted,  if  il  has  not  already  been  de- 
fined.   Rines  v.  Mansfield,  96  Mo.  394. 

Habendum  Cannot  Supply  Grant. —  In  Brown 
zi.  Manter,  21  N.  H.  528,  53  Am.  Dec.  223,  it 
was  held  that  where  there  are  no  words  of 
conveyance  in  the  premises,  the  subject-mat- 
ter intended  to  be  granted  could  not  pass  by 
the  habendum .  "  Nothing  can  be  limited  in 
the  habendum  of  a  deed,"  said  the  court, 
"  which  has  not  been  given  in  the  premises, 
because,  the  premises  being  that  part  of  a  deed 
in  which  the  thing  is  granted,  it  follows  that 
the  habendum,  which  is  only  used  for  the  pur- 
pose of  limiting  the  certainty  of  the  estate, 
cannot  increase  the  gift,  for  in  that  case  the 
grantee  would,  in  fact,  take  a  thing  which 
was  never  given  to  him."  Citing  4  Cruise 
Dig.  of  Real  Property,  tit.  32,  c.  20,  §  73.  See 
also  Bustard  v.  Coulter,  Cro.  Eliz.  903.  Com- 
pare Bridge  v.  Wellington,  i  Mass.  2ig. 

Xaming  New  Grantee  in  Habendum.  —  Where 
by  the  premises  a  fee  simple  is  conveyed  to  a 
named  grantee,  and  in  the  habendian  the  fee  is 
conveyed  to  a  different  grantee,  the  convey- 
ance in  the  premises  takes  effect  and  the 
habendum  is  void.  Hafner  v.  Irwin,  4  Dev.  & 
B.  L.  (20  N.  Car.)  433,  34  Am.  Dec.  390,  where 
Daniel,  J.,  said:  "  Though  the  grantee 
should  first  be  named  in  the  habendum ,  the 
grant  to  him  will  yet  be  good,  provided  there 
was  not  another  grantee  named  in  the  prem- 
ises, or,  if  there  were,  provided  the  estate 
given  by  the  habendum  to  the  new  grantee  was 
not  immediate,  but  by  way  of  remainder." 
See  Co.  Litt.  21/',  note;  Brooks  v.  Brooks,  Cro. 
Jac.  434;  Windsmore  v.  Hubbart,  Hob.  313; 
Spyve  V.  Topham,  3  East  115;  Berry  v.  Bill- 
ings, 44  Me.  416,  69  Am.  Dec.  107;  Irwin  v. 
Longworth,  20  Ohio  581.  But  compare  Mc- 
Leod  V.  Tarrant,  39  S.  Car.  271,  where  a  grant 
[o  h..,  habendum  to  A  and  B,  "  their  heirs  and 
assigns  forever  "  was  held  to  vest  a  fee  in  .\. 
and  B.  Mclver,  C.  J.,  dissented  in  a  learned 
and  elaborate  opinion. 

In  Adams  v.  Dunklee,  19  Vt.  382,  in  the 
case  of  a  grant  to  A  for  his  own  life  and  the 
life  of  B,  habendum  to  A  and  B  "  for  and 
during  their  and  each  of  their  natural  life,"  it 
was  held  that  the  premises  and  the  habendum 
were  repugnant  and  the  habendum  void,  so 
that  A  took  a  life  estate  for  the  life  of  B.and 
B  took  nothing  either  as  grantee  or  in 
remainder. 

Where  additional  grantees  are  introduced  in 
the  habendum,  they  take  an  estate  by  remain- 
der. Thus,  in  the  case  of  a  grant  in  the  prem- 
ises to  a  mother,  habendum  to  her  and  her 
children,  the  mother  takes  a  life  estate  and  the 
children  a  remainder.  Blair  v.  Osborne,  84. 
N.  Car.  417,  where  Ashe,  J.,  quoted  from 
Sheppard's  Touchstone,  151,  to  the  effect  that 
one  who  is  not  named  in  the  premises  may, 
nevertheless,  take  an  estate  in  remainder  by 
limitation  in  the  habendum ,  and  from  3  Leort 
Ca.  60,  where  it  is  said  that  the  habendum 
shall  never  introduce  one  who  is  a  stranger  to 
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if  repugnant  to  the  premises  or  contrary-  to  the  rules  of  law,  is  to  be  rejected.* 
unless  the  estate  in  the  premises  is  void  for  want  of  some  ceremony  in  its  crea- 
tion, and  therefore  fails  to  vest,  while  the  estate  in  the  habendum  is  capable  of 
taking  effect,  in  which  case  the  liabcndmn  prevails.* 

Implied  Estate  in  Premises  Followed  by  Express  Estate  in  Habendum.  —  Where  an  estate 
arises  in  the  premises  by  mere  implication,  an  express  specification  of  the 
estate  in  the  habendum  prevails.^  Thus  where,  by  statute,  a  grant  to  a  per- 
son without  words  of  inheritance  creates  an  estate  in  fee  simple,  and  a  deed 
conveys  to  the  grantee  simply  in  the  premises,  and  the  habetidum  creates  a 
specific  estate  by  express  words,  the  express  estate  created  by  the  habendum 


the  premises  to  take  as  grantee,  but  he  may 
take  by  way  of  remainder. 

Habendum  Enlarging  Estate.  —  It  is  stated  by 
Lord  Coke  that  the  habcnJum  shall  enlarge  the 
premises  but  not  abridge  the  same.  Co.  Litt. 
2997. 

See  also  2  Sanders  on  Uses  and  Trusts  318, 
where  the  same  rule  is  stated  and  this  illus- 
tration given:  "  If  an  estate  be  granted  to  A. 
for  life,  ha/ienduin  to  him  in  fee,  the  same  for- 
mality being  requisite  to  create  both  estates, 
the  habendum  shall  enlarge  the  estate  for  life 
into  an  estate  in  fee."  But  this  rule  will  not 
be  applied  where  it  is  evident  from  the  whole 
instrument  that  the  intention  of  the  grantor 
was  to  confer  only  a  life  estate.  Flagg  v. 
Eames,  40  Vt.  16,  94  Am.  Dec.  3O3.  See  also 
Ford  V.  Flini,  40  Vt.  382.  And  it  is  said  in 
v-omyns's  Dig.,  title  Fait,  E.  10,  that  "  the 
habendum  cannot  enlarge  the  premises;  and, 
therefore,  if  A  leases  land  to  B  for  years, 
lia'ienduin  to  B  and  C  for  life,  nothing  passes 
to  C  nor  shall  B  have  an  estate  but  for  his 
own  life." 

Habendum  May  Declare  Uses.  —  The  habendum 
may  declare  to  what  use  the  grantee  shall  hold 
the  estate  granted  to  him.  Thus,  where  the 
premises  grant  a  fee  simple  to  A  habendum , 
fee  simple  to  A  to  the  use  of  B  in  fee  simple, 
it  was  held  that  the  use  was  properly  intro- 
duced by  the  habenilum ,  and  that,  by  virtue  of 
the  statute  of  uses,  B  took  a  legal  estate  in 
fee  simple  in  the  property  granted.  Nightin- 
gale V.  lliildci:,  7  R.  1.  1 15. 

1.  Express  Estate  in  Premises  Followed  by  Be- 
pugnant  Habendum.  —  2  Sanders  Uses  and 
Trusts  315;  Goodtitle  v.  Gibbs,  5  B.  &  C.  709, 
12  E.  C.  L.  359;  Boddington  v.  Robinson,  L. 
R.  10  Exch.  270;  Budd  v.  Brooke,  3  Gill. 
IMJ.)  198,43  Am.  Dec.  321;  Farquharson  v. 
i'.ichelberger,  15  Md.  63. 

Thus,  at  common  law,  where  the  estate  in 
the  premises  was  to  one  and  his  heirs,  haben- 
dum for  life  or  years,  the  habendum  was  void, 
if  the  estate  in  the  premises  (the  property  con- 
veyed being  land)  was  rendered  effective  by 
livery  of  seizin,  or  if  the  property  granted  was 
an  incorporeal  hereditament,  so  that  the  mere 
delivery  of  the  deed  carried  the  fee,  although 
there  was  no  livery  of  seizin.  Baldwin's 
Case.  2  Coke  23;  Rutland's  Case,  8  Coke 
lUb 

Habendum  Cannot  Cut  Down  Fee  to  Life  Estate. 

—  The  same  rule  applies  in  modern  deeds,  and 
Ihe  rule  is  that  a  fee  granted  in  the  premises 
cannot  be  cut  down  by  the  habendum  to  a  life 
estate.  Robinson  F'ayne,  5S  Miss.  690; 
Moss  V.  Sheldon,  3  VV.  &  S.  (I'a.)  160;  Bcr- 


ridge  v.  Glassey,  112  Pa.  St.  442,  56  Am.  Rep. 
322;  Ovvston  -■.  Williams,  16  U.  C.  Q.  B.  405. 
See  also  Langlois  v.  Lesperance,  22  Ont.  Rep. 
682. 

Habendum  Cannot  Bender  Void  Estate  Vested 
by  Premises.  —  So  where  the  premises  grant  a 
fee  simple  and  the  habendum  limits  the  fee  to 
begin  in  future,  which  cannot  be  done  at  com- 
mon law,  the  fee  vests  immediately  and  the 
habendum  is  void.  Carter  v.  Madgwick,  3 
Lev.  339;  Germain  v.  Orchard,  2  Skin.  528,  I 
Salk.  346,  Show.  P.  C.  199.  See  also  Dunlap  v. 
Dunlap,  6  Ont.  Rep.  141. 

2.  Where  There  Is  No  Ceremony  to  Carry  the 
Estate  in  the  Premises  and  the  Estate  in  the 
Habendum  Vests  Without.  —  See  Challis  on 
Real  Property  334;  2  Sanders  Uses  and  Trusts 
315- 

Thus,  at  the  common  law,  where  the  estate 
limited  in  the  premises  could  not  take  effect 
without  livery  of  Seizin  (for  example,  a  fee 
simple  in  lands),  and  the  estate  declared  in  the 
habendum  could  take  effect  by  the  simple  de- 
livery of  the  deed  (for  instance,  an  estate  for 
years),  and  no  livery  of  seizin  was  made,  in 
such  a  case  the  habendum  is  effective,  for  this 
carries  out  the  intent  of  the  parties  as  evi- 
denced by  the  delivery  of  the  deed  and  saves 
the  whole  transaction  from  being  void.  Bald- 
win's Case,  2  Coke  23. 

3.  Express  Estate  in  Habendum  Prevailing  Over 
Estate  Implied  in  Premises.  —  2  Sanders  Uses 
and  Trusts  314. 

Where  an  estate  is  in  the  premises  given  to 
A.  simply,  and  so  an  implied  life  estate  is 
created  at  common  law,  and  the  habendum 
creates  an  express  estate  contrary  to  the  rules 
of  law,  as  a  freehold  beginning  in  futura,  the 
habendum  controls  and  the  deed  is  void. 
Boddington  -'.  Robinson,  L.  R.  10  Exch.  273, 
per  Cleasby,  B. ;  Buckler's  Case,  2  Coke  55, 
Hogg  V.  Cross,  Cro.  Eiiz.  254. 

And  where  the  premises,  by  simple  grant  to 
A.,  cicaie  by  implication  at  common  law  a  life 
estate,  and  the  habendum  creates  a  fee  by  apt 
words,  the  limitation  in  the  habendum  prevails 
and  vests  a  fee  in  the  grantee.  Berry  Bill- 
ings, 44  Me.  416,  69  Am.  Dec.  107;  Mcl.cod 
Tarrant,  39  S.  Car.  271.    Sec  also  McMichael 

McMichael,  (S.  Car.  189S)  29  S.  K.  Rep.  4<>3. 

Habendum  Severing  Joint  Tenancy. — -Where 
the  premises  create  a  joint  tenancy  by  impli- 
cation by  a  grant  to  two  or  more  persons  with- 
out more,  and  the  habendum  creates  a  tenancy 
in  common  by  express  words,  the  habendum  is 
effective  to  sever  the  joint  tenancy.  Challis 
on  Real  Property  336;  Co.  Litt.  183/'.  See 
also  Dyer  3611/. 
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prevails  aiul  takes  effect  over  the  implied  estate  mentioned  in  the  premises.* 

(c)  The  Tenendum.  —  Before  the  statute  of  quia  emptores,  the  tenendum  was 
usi'il  tci  tlcsignatc  the  lord  of  whom  the  estate  conveyed  should  be  holden; 
thereafter  it  gradually  grew  out  of  use,  because  unnecessary.*  It  was  also 
used  in  feudal  times  to  specify  the  kind  of  tenure  by  which  the  granted  estate 
should  be  holden;  but  with  the  abolition  of  the  feudal  system,  all  tenures 
were  reduced  to  free  and  common  socage,  making  specifications  superfluous.^ 

(d)  The  Reddendum.  —  Whenever  the  purpose  is  to  create  or  reserve  to  the 
grantor  some  new  thing  out  of  what  has  been  before  granted,  as  rents,  services, 
privileges,  and  the  like,  this  is  the  office  of  the  reddendum  clause.* 

A  Reservation  Must  Be  to  the  Grantor,  or,  in  case  of  several  grantors,  to  some  or 
one  of  them;  it  cannot  be  made  to  a  stranger  to  the  deed.* 

(e)  Conditions.  —  If  an  estate  is  to  be  contingent  upon  the  happening  of  some 
event,  as  the  payment  of  a  debt,  or  the  like,  the  clause  in  which  the  contin- 
gency is  specified  is  the  condition.® 

(f)  Covenants.  —  The  subject  of  the  covenants  in  deeds  has  been  fully  treated 
under  another  title.'' 

5.  Execution  —  a.  Reading.  —  It  is  not  necessary  that  a  deed  should  be 
read  to  a  grantor,  even  though  he  himself  be  unable  to  read,  unless  he  asks  to 
hav^e  it  read.  If  he  signs  without  such  request,  the  deed,  in  the  absence  of 
fraud,  will  be  valid,  for  he  is  presumed  to  know  the  contents.** 

Where  Ignorant  Grantor  Requests  Reading.  —  But  if  a  grantor  unable  to  read  requests 
that  the  deed  be  read  to  him,  reading  is  essential  to  its  validity.® 

Manner  of  Reading.- — The  deed  must  be  read  in  a  language  that  he  can 


1.  Implied  Fee  in  Premises  Yields  to  Express 
Limitation  in  Habendum.  —  Montgomery  v. 
Sturdivant,  41  Cal.  290;  Riggin  v.  Love,  72 
111.  553;  Doren  v.  Gillum,  136  Ind.  134;  Bo- 
dine  V.  Arthur,  91  Ky.  53,  34  Am.  Si.  Rep. 
162;  Baskett  v.  Sellars,  93  Ky.  2;  Humphrey 
V.  Fosier,  13  Gratt.  (Va.)  653.  But  compare 
Winter  v.  Gorsuch,  51  Md.  180. 

Where  the  premises  convey  a  fee  simple  to 
the  grantee,  no  words  of  inheritance  being 
necessary  to  convey  a  fee  by  statute,  and  the 
habendum  vests  a  fee  in  the  grantee  by  the  ope- 
ration of  the  rule  in  Shelley's  Case,  the  two 
provisions  are  harmonious  and  the  grantee 
takes  a  fee  simple.   Ratliffe  v.  Marrs,  87  Ky.  26. 

2.  This  statute  provided  that  all  future  pur- 
chasers should  hold  of  the  chief  lord  of  the  fee. 

See  supra,  this  title.  Origin  and  History;  and 
the  title  Estates. 

3.  2  Black.  Com.  298;  2  Cruise's  Dig.,  tit. 
32,  c.  2,  §  66. 

4.  Co.  Litt.  47^1. 

5.  So  where  one  having  a  life  estate  granted 
the  same,  and  attempted  to  reserve  a  rent  to 
himself  and  his  heirs,  the  reservation  was  held 
void  as  to  the  heirs.  Whitlock's  Case,  8  Coke 
71- 

Exception   and  Reservation  Distinguished.  — 

"An  exception  in  a  deed  is  always  a  part  of  a 
thing  in  being  and  apart  of  the  thing  granted; 
while  a  reservation  is  of  a  thing  not  in  being 
and  is  newly  created,  as  rents  and  the  like. 
Coke  on  Litt.,  sections  476,  147.  An  exception 
withdraws  from  the  operation  of  the  convey- 
ance some  part  of  the  thing  granted,  which, 
but  for  the  exception,  would  have  passed  to 
the  grantee  under  the  general  description; 
while  a  reservation  is  the  creation,  in  behalf 
of  the  grantor,  of  some  new  right  issuing  out 
of  the  thing  granted;  that  is  to  say,  something 


which  did  not  exist  as  an  independent  right." 
Black,  C.  J.,  in  Snoddy  v.  Bolen,  122  Mo.  479, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
455.  The  learned  judge  continued;  "  The 
terms  are  often  used  without  noting  the  dis- 
tinction, and  this  no  doubt  for  the  reason  that 
that  which  is  called  a  reservation  in  a  deed 
will  be  construed  to  mean  an  exception,  where 
it  is  necessary  to  do  so  to  carry  out  the  object 
which  the  parties  to  the  deed  had  in  view. 
Winthrop  v.  Fairbanks,  41  Me.  307." 

For  a  full  treatment  of  exceptions  and  reser- 
vations, see  the  title  Conditions,  vol.  6,  p.  515. 
See  also  sub  voc.  Exception;  Reservation. 

6.  See  the  title  Conditions,  vol.  6,  p.  499. 

7.  See  the  title  Covenants,  vol.  8,  p.  43. 

8.  Reading.  —  Throughgood's  Case,  2  Coke 
9;  Rex  V.  Longnor,  i  N.  &  M.  576;  Doe  v. 
Millard,  E.  T.  3  Vict.,  i  Rob.  &  J.  Dig.  (Ont.) 
loii;  Withington  v.  Warren,  10  Met.  (Mass.) 
431;  Kimball  v.  Eaton,  8  N.  H.  391;  Hallen- 
beck  V.  Dewitt,  2  Johns.  (N.  Y.)  404;  Jackson 
V.  Croy,  12  Johns.  (N.  Y.)  427;  School  Com- 
mittee V.  Kesler,  67  N.  Car.  z^S- 

Deaf  and  Dumb.  —  The  deed  of  a  grantor 
who  was  deaf  and  dumb  and  unable  to  read 
was  held  to  be  valid  where  it  appeared  that  he 
did  not  request  that  the  entire  deed  be  read, 
but  asked  as  to  the  effect  of  a  portion  of  it  and 
was  correctly  informed.  Brown  v.  Brown,  3 
Conn.  299,  8  Am.  Dec.  187.  See  also  Morri- 
son V.  Morrison,  27  Gratt.  (Va.)  190. 

Burden  of  Proof.  —  As  to  the  burden  of  proorf 
in  cases  where  a  deed  is  attacked  on  this 
ground,  see  Kimball  v.  Eaton,  8  N.  H.  391; 
Hyer  v.  Little,  20  N.  J.  Eq.  443;  Pool  v. 
Chase,  46  Tex.  207. 

9.  Jackson  v.  Hayner,  12  Johns.  (N.  Y.)  469; 
Devereux  v.  McMahon,  108  N.  Car.  134; 
Hatton  V.  Fish,  8  U.  C.  Q.  B.  177. 
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understand,*  and  its  contents  must  be  explained  to  him  in  such  a  way  that 
he  may  comprehend  the  effect  of  his  act.'* 

Misreading.  —  Where  it  is  necessary  that  a  deed  be  read,  any  misunderstand- 
ing of  its  effect  resulting  from  an  error  in  reading  will  render  it  voidable  at  the 
option  of  the  party  deceived.^ 

b.  Signing  —  (l)  History. —  In  the  Saxon  times,  according  to  Sir  Wil- 
liam Blackstone,  it  was  customary  for  all  who  could  write  to  sign  their  deeds 
and  also  to  attest  them  with  the  sign  of  the  cross.  Those  who  could  not 
write  executed  their  deeds  with  the  sign  of  the  cross  only.  The  Normans, 
who  were  an  illiterate  people,  introduced  at  the  time  of  the  Conquest  the 
custom  of  sealing.  Deeds  from  that  time  to  29  Charles  II.,  c.  3,  were  authenti- 
cated by  seals.  After  the  adoption  of  the  statute  of  frauds  signing  became 
common.'* 

(2)  Statute  of  Frauds  —  (a)  Generally.  —  Before  the  passage  of  the  statute  of 
frauds,  a  signature  was  not  essential  to  the  validity  of  a  deed,*  and  the  better 
authorities  are  to  the  effect  that  the  statute  introduced  no  change  in  this 
respect,  transactions  by  deed  not  being  within  the  purview  of  the  statute.® 
But  the  rule  seems  to  be  well  settled  in  the  United  States  that  under  the  stat- 
ute as  it  has  been  enacted  in  most  of  the  states,  a  signature  is  now  necessary.'' 

(b)  Position  of  Signature.  —  If  the  statute  provides  that  the  name  shall  be  "  sub- 
scribed," the  signature  must  be  at  the  end;**  otherwise,  a  signature  in  any 
part  of  the  deed  will  be  sufficient.* 

(c)  Printed  Signature.  — •  And  in  the  absence  of  particular  statutes  it  is  not 
essential  that  the  signature  be  actually  written.  A  signature  printed  or 
stamped  is  ordinarily  sufficient.*** 


1.  Manser's  Case,  2  Coke  3. 

2.  A  mere  formal  reading  may  not  be  suffi- 
cient.   Lyons  v.  Van  Riper,  26  N.  J.  Eq.  337. 

3.  Misreading.  —  Pigot's  Case,  11  Coke  27/^; 
Owens  V.  Thomas,  6  U.  C.  C.  P.  383;  Suffern 
V.  Butler,  18  N.  J.  Eq.  220;  Jackson  v.  Hay- 
ner,  12  Johns.  (N.  Y.)  469;  Hartshorn  v.  Day, 
19  How.  (U.  S.)  223;  Devereux  v.  McMahon, 
108  N.  Car.  134:  Truman  v.  Lore,  14  Ohio  St. 
155;  Taylor  v.  King,  6  Munf.  (Va.)  358,  8  Am. 
Dec.  746. 

4.  2  Black.  Com.  305  et  seq. 

6.  A  Common-law  Signing  Not  Required.  — 
Cromwell  v.  (irunsdcn,  2  Salk.  462;  Jcffery  v. 
Underwood,  i  Ark.  108;  Parks  v.  Hazlerigg, 
7  Blackf.  (Ind.)  536,  43  Am.  Dec.  106;  Arm- 
strong V.  Stovall,  26  Miss.  281;  Mutual  Ben. 
L.  Ins.  Co.  V.  Brown,  30  N.  J.  Eq.  193; 
Saunders  v.  Hackney,  10  Lea  (Tenn.)  199; 
Sheppard's  Touchstone  56;  Bacon's  Abr.,  title 
Feoffment,  (C)  §  6. 

Under  statutes  formerly  in  force  in  some  of 
the  United  States,  sealing  and  delivery  were 
sufficient  to  make  a  deed  without  signing. 
Sicard  v.  Davis,  6  Pet.  (U.  S.)  124.  construing 
Ky.  Stat,  of  1796.  See  also  Saunders  v. 
Hackney,  10  Lea  (Tenn.)  194. 

6.  Effect  of  Statute  of  Frauds.  —  Cooch  v. 
Goodman,  2  Q.  B.  580,  42  E.  C.  L.  817; 
Cherry  v.  Heming,  4  Exch.  631;  Aveline  v. 
Whisson,  4  M.  &  G.  801,  43  E.  C.  L.  414; 
Wright  V.  Wakeford,  17  Ves.  Jr.  459;  Saund- 
ers V.  Hackney,  10  Lea  (Tenn.)  199;  Preston's 
note  to  Sheppard's  Touchstone  56;  Challis  on 
Real  Property  327;  2  Broom  &  Hadley's 
Blackstone  491. 

Blackstone,  however,  took  the  view  that  the 
statute  required  signing.  2  Black.  Com.  306. 
See  also  Bacon's  Abr.,  title  Feoffment,  (C)  ^  0. 

However  this  may  be,  no  prudent  person 


now  would  think  of  executing  a  deed  without 
signing  it  either  by  writing  or  by  mark,  or  of 
accepting  an  unsigned  deed.  2  Broom  & 
Hadley's  Blackstone  491. 

7.  Signature  Generally  Necessary  in  United 
States.  —  American  Ins.  Co.  v.  Avery,  60  Ind. 
566;  Hutchins  Byrnes,  9  Gray  (Mass.)  367; 
Elliot  V.  Sleeper,  2  N.  H.  529;  Mutual  Ben.  L. 
Ins.  Co.  V.  Brown,  30  N.  J.  Eq.  193;  M'Dill  v. 
M'Dill,  I  Dall.  (Pa.)  64;  Isham  v.  Bennington 
Iron  Co.,  19  Vt.  232. 

An  unsigned  deed  is  not  validated  by 
acknowledgment.  Goodman  v.  Randall,  44 
Conn.  321;  Jones  v.  Gurlie,  61  Miss.  423.  See 
also  Linsley  v.  Brown,  13  Conn.  192. 

8.  When  Statute  Provides  for  Subscription.  — 
Davis  V.  Shields,  26  Wend.  (X.  Y  )  341;  James 
V.  Patten,  6  N.  Y.  9,  55  Am.  Dec.  376. 

9.  Signature  on  Any  Part  of  Deed  Enough.  — 
McConnell  v.  Brillhart,  17  111.  354,  65  Am. 
Dec.  661:  Smith  v.  Howell,  11  N.  J.  Eq.  349, 
Devereux  v.  McMahon,  108  N.  Car.  134, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  441;  Saunders  v.  Hackney,  10  Lea  (Tenn.) 
194;  Adams  v.  Field,  21  Vt.  256-  Brink  v. 
Spaulding,  41  Vt.  96.  See  also  Hubert  v. 
Trchcrne,  3  M.      G.  743.  42  E.  C.  L.  388. 

10.  Printed  or  Stamped  Signatures.  —  See,  as  to 
the  general  subject  of  printed  signatures, 
Saunderson  v.  Jackson,  3  Esp.  N.  P.  180; 
Schneider  v.  Norris,  2  M.  &  S.  286;  Hancock 
V.  Bowman,  49  Cai.  413;  Fox  v.  San  Mateo 
County,  49  Cal.  565;  Hcnshaw  -'.  Foster,  g 
Pick.  (Mass.)  312;  Com.  v.  Ray.  3  Gray  (Mass.) 
447;  Browne  on  Statute  of  Frauds,  ^5  356. 

Actual  manual  subscription  is  required 
under  statutes  in  Nvw  York.  Davis  v. 
Shields,  26  Wend.  (N.  Y.)  351;  Vielie  v.  Os- 
good, 8  Barb.  (N.  Y.)  130;  Barnard  v.  Hey- 
drick,  49  Barb.  (N.  Y.)  62. 
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(d)  Form.  —  There  is  no  particular  form  for  the  signing  of  a  deed.  "Any 
writing  w  liich  clearly  shows  that  a  party  has  adopted  a  sealed  instrument  as 
his  own,  intending  to  be  bound  by  the  contents  of  it,  is,  if  not  a  formal  at 
least  a  sulTicicnt  execution  to  satisfy  the  statute."  * 

(e)  Signature  by  Mark.  — There  is  a  long  line  of  cases  holding  that  a  grantor 
may  sign  b\-  niark,  and  this  is  so  even  though  he  is  able  to  write  his  name.* 

i^f)  Ouiding  Hand.  — A  signature  made  by  guiding  the  grantor's  hand,  at  his 
request  or  with  his  intelligent  acquiescence,  is  a  sufficient  signature.  Likewise 
if  the  grantor  touches  the  top  of  the  pen  while  his  name  is  being  written  by 
another.^ 

(3)  Signature  by  Agent.  —  Though  it  is  a  rule  of  the  common  law  that 
authority  to  execute  a  sealed  instrument  cannot  be  given  except  by  an  instru- 
ment itself  under  seal,  yet  it  may  now  be  considered  as  well  settled  that  power 
to  sign  a  deed  may  be  given  by  parol,  provided  the  signature  be  made  in  the 
presence  of  the  grantor  and  by  his  direction  and  authority.  In  such  a  case, 
although  the  actual  physical  signing  is  done  by  the  agent,  still  the  intent  of 
the  grantor  is  the  cause  behind  the  act,  and  it  is  as  much  the  deed  of  the 
grantor  as  though  he  actually  held  the  pen."* 


1.  Ingoldsby  v.  Juan,  12  Cal.  564;  Arm- 
strong V.  Stovall,  26  Miss.  275.  See  also 
Saunders  1'.  Hackney,  10  Lea  (Tenn.)  igg. 

2.  Signature  by  Mark.  —  Baker  v.  Deming,  8 
Ad.  &  EI.  94,  35  E.  C.  L.  335;  Bickley  v. 
Keenan,  60  Ala.  293;  Meazels  v.  Martin,  93 
Ky.  50;  Mutual  Ben.  L.  Ins.  Co.  v.  Brown, 
30  N.  J.  Eq.  193;  Jackson  v.  Van  Dusen,  5 
Johns.  (N.  Y.)  144,  4  Am.  Dec  330;  Tonnele 

Hall.  4  N.  Y.  145;  Devereu.x  v.  McMahon, 
108  N.  Car.  134;  Truman  v.  Lore,  14  Ohio  St. 

It  is  not  necessary  that  the  words  "  his 
mark  "  accompany  such  a  signature.  Sellers 
V.  Sellers,  98  N.  Car.  13. 

Such  a  signing  is  good  though  the  wrong 
name  be  written  opposite  the  mark.  Bailey  v. 
Bailey,  35  Ala.  687. 

3.  Signature  by  Another  While  Grantor  Holds  or 
Touches  Pen.  —  Stevens  v.  Vancleve,  4  Wash. 
(U.  S.)  262;  Harris  z\  Harris,  59  Cal.  620; 
Kyte  V.  Kyte,  8  Kulp  (Pa.)  i;  Pierce  v.  Hakes, 
23  Pa.  St.  231.  See  also  Vines  v.  Clingfost,  21 
Ark.  309;  Van  Hanswyck  v.  Wiese,  44  Barb. 
(N.  Y.)  494;  Vandruff  v.  Rinehart,  29  Pa.  St. 
232;  Cozzens's  Will,  61  Pa.  St.  196;  Devlin  on 
Deeds,  §  236. 

4.  Signature  by  Another  in  Grantor's  Presence 
and  With  His  Consent  —  England.  —  Rex  v. 
Longnor,  4  B.  &  Ad.  647,  24  E.  C.  L.  131;  Ball 
V.  Dunsterville,  4  T.  R.  313. 

Alabama.  —  Riley  v.  Riley,  36  Ala.  496. 

California. — Jansen  v.  McCahill,  22  Cal. 
563,  83  Am.  Dec.  84;  Harris  v.  Harris,  59  Cal. 
620. 

Georgia.  —  Reinhart  v.  Miller,  22  Ga.  402, 
68  Am.  Dec.  506. 

Illinois.  —  Rockford,  etc.,  R.  Co.  v.  Shunick, 
65  111.  223. 

Indiana.  —  Nye  v.  Lowry,  82  Ind.  316. 

Kentucky.  —  Irvin  v.  Thompson,  4  Bibb 
(Ky.)  295. 

Maine.  —  Frost  v.  Deering,  21  Me.  156;  Bird 
-ci.  Decker,  64  Me.  550;  Lovejoy  v.  Richardson, 
68  Me.  386;  Clough  v.  Clough,  73  Me,  487,  40 
Am.  Rep.  386. 

Massachusetts.  —  Burns  v.  Lynde,  6  Allen 
(Mass.)  305;    Gardner  v.  Gardner,    5  Cush. 


(Mass.)  483,  52  Am.  Dec.  740;  Wood  v.  Good- 
ridge,  6  Cush.  (Mass.)  117,  52  Am.  Dec.  771. 

Nebraska.  —  McMurtry  v.  Brown,  6  Neb. 
368. 

New  HampsJure.  —  Cushman  v.  Wooster,  45 
N.  H.  410. 

Ah'w  Jersey.  —  Matter  of  McElwaine,  18  N. 
J.  Eq.  499;  IVIutual  Ben.  L.  Ins.  Co.  z>.  Brown, 
30  N.  J.  Eq.  193. 

New  York.  —  Mackay  v.  Bloodgood,  9 
Johns.  (N.  Y.)  285;  Harris  v.  Story,  2  E.  D. 
Smith  (N.  Y.)  363. 

A'orth  Carolina.  —  Kime  v.  Brooks,  9  I  red. 
L.  (31  N.  Car.)  219;  Devereux  v.  McMahon, 
108  N.  Car.  134. 

Pennsylvania.  —  Hays  v.  Hays,  6  Pa.  St.  368. 

Rhode  Island.  —  Goodell  v.  Bates,  14  R.  I.  65. 

See  also  the  title  Agency,  vol.  i,  p.  952  et  seq. 

Agent  Signing  for  Principal  in  His  Presence.  — 
In  Videau  Griffin,  21  Cal.  389,  the  court, /fr 
Field,  C.  J.,  said:  "  The  only  exception  to  the 
rule  that  an  authority  to  execute  a  deed  must 
be  conferred  by  writing  is  where  the  execution 
by  the  attorney  is  in  the  presence  of  the  prin- 
cipal. The  exception  arises  from  the  doctrine 
that  what  one  does  in  the  presence  of  and  by 
the  direction  of  another  is  the  act  of  the  latter 
—  as  much  so  as  if  it  were  done  by  himself  in 
person.  *  *  *  The  execution  must  be  in 
the  immediate  presence  of  the  principal,  and 
this  fact  must  be  affirmatively  established  by 
the  party  who  relies  upon  it  as  an  excuse  for 
the  absence  of  a  power  in  writing." 

In  Meyer  v.  King,  29  La.  Ann.  570,  the 
court, /i-r  De  Blanc,  J.,  said:  "  That  author- 
ity was  delegated  for  only  one  object,  was  not 
to  be  exercised  out  of  the  interested  parties' 
presence,  lasted  the  space  of  time  required  to 
write  a  name,  and  expired  when  the  last  let- 
ter of  the  principal's  name  fell  from  the 
agent's  pen.  In  such  a  case  the  act  itself  is 
the  act  of  the  principal,  not  of  the  agent." 

In  Wallace  v.  McCullough,  i  Rich.  Eq.  (S. 
Car.)  426,  the  court  was  divided  on  this  ques- 
tion and  it  was  left  undecided. 

Under  a  Connecticut  statute  providing  that 
all  grants  shall  be  subscribed  by  the  grantor 
'  by  his  own  hand  or  mark  "  or  by  attorney 
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Eatification.  —  A  deed  signed  by  an  agent  without  proper  authority  from  the 
grantor  may  be  validated  by  a  subsequent  ratification  by  the  grantor,  and  it 
seems  that  dehvery  and  acknowledgment  constitute  a  ratification.*  But  if  the 
deed  is  to  be  executed  by  an  agent  in  the  absence  of  the  grantor,  he  must  act 
under  an  authority  under  seal,*  and  a  deed  executed  without  such  authority 
cannot  be  ratified  by  parol.*  But  a  deed  given  by  one  partner  without 
authority  to  bind  the  other  may  be  ratified  by  parol.* 

(4)  Incorrect  Name  and  Omission  of  Name.  — Where  a  deed  is  in  fact  signed 
by  the  person  who  is  the  owner  of  the  property  conveyed,  the  fact  that  it  was 
signed  by  the  grantor  under  an  assumed  name,  or  that  the  name  signed  varies 
from  the  name  of  the  grantor  in  the  body  of  the  deed,  will  not  affect  the  title 
passed  by  it  as  between  the  grantor  and  grantee.'  But  before  such  deed  can 
be  admitted  in  evidence  it  must  be  shown  that  the  person  named  in  the  body 
of  the  deed  actually  signed.®  If  a  married  woman  sign  by  her  Christian  name, 
the  signature  will  be  sufificient  provided  the  full  name  appears  in  the  body  of 
the  deed.'  A  deed  in  the  body  of  which  several  grantors  are  named,  but 
which  is  signed  by  only  part  of  them,  is  ordinarily  effectual  to  convey  the 
interest  of  those  who  do  sign.*  But  if  it  is  in  the  contemplation  of  the  parties 
that  all  shall  sign  before  the  deed  shall  take  effect,  as  where  the  signing  by  one 
is  the  inducement  for  the  signing  by  the  others,  then  the  deed  is  not  valid 
until  signed  by  all.® 


authorized  by  a  writing  executed  and  acknowl- 
edged in  the  same  manner  as  a  deed,  it  was 
held  in  Linsley  v.  Brown,  13  Conn.  192,  that 
where  a  husband  signed  his  wife's  name  to  a 
deed,  though  he  did  so  in  her  presence  and  by 
her  request,  such  signature  was  not  binding 
upon  the  wife,  and  that  her  subsequent 
acknowledgment  of  the  deed  did  not  operate 
as  an  estoppel. 

1.  Batiflcation.  —  X^ipper  v.  Foulkes,  9  C.  B. 
N.  S.  797,  99  E.  C.  L.  797;  Kerr  v.  Russell,  69 
111.  666,  18  Am.  Rep.  634;  Rhode  v.  Louthain, 
8  Blackf.  (Ind.)  413;  Nye  v.  Lowry,  82  Ind. 
316;  Bartlett  v.  Drake,  100  Mass.  174,  97  Am. 
Dec.  92,  I  Am.  Rep.  loi ;  Speckels  7^.  Sax,  i  E. 
D.  Smith  (N.  Y.)  253;  Hanford  v.  McNair,  9 
Wsnd.  (M.  Y.)54:  Blood  z'.  Goodrich,  9  Wend. 
(.N'.  Y.)  68,  24  Am.  Dec.  121,  12  Wend.  (N.  Y.) 
524;  Pierce  v.  Hakes,  23  Pa.  St.  231;  Goodell  v. 
Bates,  14  R.  I.  65.  See  also  the  title  Agency, 
vol.  I,  p.  121 1. 

Contra. — Videau  v.  Griffin,  21  Cal.  389; 
Linsley  v.  Brown,  13  Conn.  192.  See  also 
H  inford  v.  McNair,  9  Wend.  (N.  Y.)  54:  Wal- 
lace V.  McCullough,  I  Rich.  Eq.  (S.  Car.)  426. 

In  Clough  V.  Clough,  73  Me.  487,  40  Am. 
Rep.  386,  a  case  where  the  grantor's  name  was 
written  by  the  grantee,  and  the  grantor  subse- 
quently acknowledged  the  deed,  the  court. /c-r 
AVcilton,  J.,  said:  "  If  one  acknowledges  and 
delivers  a  deed  which  has  his  name  and  a  seal 
affixed  to  it,  the  deed  is  valid,  no  matter  by 
whom  the  name  and  seal  were  affixed,  no  mat- 
ter whether  with  or  without  the  grantor's  con- 
sent. The  acknowledgment  and  delivery  are 
acts  of  recognition  and  adoption  so  distinct  and 
emphatic  that  they  will  preclude  the  grantor 
from  afterwards  denying  that  the  signing  and 
sealing  were  also  his  acts.  They  are  his  by 
adoption." 

2.  Van  Ostrand  v.  Reed,  i  Wend.  (N.  Y.) 
424,  \f)  Am.  Dec.  529. 

3.  No  Ratification  by  Parol.  —  Stetson  v.  Pat- 
ten. 2  Mc.  35-5,  II  .\m.  Dec.  Ill;  Paine  -'. 
Tucker,  21  iVIe.  138,  38  Am.  Dec.  255;  Heath 
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V.  Nutter,  50  Me.  378;  Despatch  Line  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203; 
Grove|z'.  Hodges,  55  Pa.  St.  504;  Smith  z'.  Dick- 
inson, 6  Humph.  (Tenn.)  261,  44  Am.  Dec.  306. 

This  is  not  the  rule  in  Massachusetts.  Mc- 
Intyre  -'.  Park,  11  Gray  (Mass.)  102,  71  Am. 
Dec.  690;  Holbrook  v.  Chamberlin,  ii6  Mass. 
161,  17  Am.  Rep.  146. 

4.  Ratification  of  Deed  by  Partner.  —  Drum- 
right  I'.  Philpot,  i6  Ga.  424,  60  Am.  Dec.  738: 
Paine  v.  Weber,  47  111.  45;  Pike  v.  Bacon,  21 
Me.  287,  38  Am.  Dec.  259:  Cady  v.  Shepherd^ 
II  Pick.  (Mass.)  400,  22  Am.  Dec.  379;  Swan 
z\  Stedman,  4  Met.  (Mass.)  548;  Hart  -•.  With, 
ers,  I  P.  &  W.  (Pa.)  285,  21  Am.  Dec.  382; 
Fichthorn  v.  Boyer,  5  Watts  (Pa.)  159,  30  Am. 
Dec.  300;  McDonald  v.  Eggleston,  26  Vt.  154, 
60  Am.  Dec.  303.  Contra,  Turbevillc  v.  Ryan, 
I  Humph.  (Tenn.)  113,  34  Am.  Dec.  622. 

See  the  title  Pak'i  nekshii'. 

5.  Signature  by  Assumed  Name  —  Variation  in 
Name  Between  Body  of  Deed  and  Signature.  — 
Lyon  V.  Kain,  36  111.  362;  Wakefield  r. 
Brown,  38  Minn.  361,  8  Am.  St.  Rep.  671; 
O'Meara  v.  North  American  Min.  Co.,  2  Nev. 
112. 

6.  Tustin  V.  Faught,  23  Cal.  237. 

Such  variance  may  be  shown  by  parol. 
Nixon  -'.  Cobleigh,  52  111.  387. 

7.  Zann  v.  Haller,  71  Ind.  136,  36  Am.  Rep. 
193- 

8.  Several  Grantors  —  Signature  by  Part  Only. 

—  Colton  V.  Scavey,  22  Cal.  497;  Tustin  r. 
Faught,  23  Cal.  237;  Jackson  v.  Stanford,  19 
Ga.  14;  Scott  V.  Whipple,  5  Me.  336;  Harrcl- 
son  7'.  Sarvis,  39  S.  Car,  14. 

9.  Where  Deed  Not  Effective  Until  Signed  by 
All.  —  Emcric  v.  Alvarado,  64  Cal.  529;  Town- 
send  -'.  Corning,  23  Wend.  (N.  Y.)  435;  Ar- 
thur T.  Anderson,  9  S.  Car.  234. 

"  Where  a  deed  is  prepared  to  be  signed  by 
several  and  is  not  signed  by  all,  whether  it  is 
the  deed  of  those  who  do  sign  it  depends  upon 
the  fact  whether  it  was  signed  and  delivered 
as  an  escrow  only,  until  signed  by  the  others, 
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<•.  Sealing  —  (i)  In  General.  —  The  authentication  of  deeds  by  sealing 
arose  at  an  early  time,  when  men  could  not  write,  and  the  affixing  of  a  seal 
was  a  convenient  way  of  expressing  assent  to  written  documents.  As  it  is  now 
the  practice  in  all  jurisdictions  and  a  necessity  in  most  of  them  that  deeds 
should  be  signed,  scaling  has  passed  from  its  original  use  and  become  a  mere 
formality.* 

(2)  What  Is  a  Seal.  —  The  legal  conception  of  a  seal  has  changed  steadily 
from  the  days  of  Lord  Coke  to  the  present  time.  As  defined  by  him,  sigillutn 
est  cera  inipressa,  quia  cera  sine  impressione  non  est  sigilliim.'^  In  time  this 
definition  was  extended  to  include  an  impression  stamped  not  alone  on  wax 
but  on  any  "  tenacious  substance  capable  of  being  impressed."  *  In  some 
states  statutes  have  been  passed  which  provide  that  a  scroll  or  other  device 
placed  upon  a  deed  for  a  seal  shall  have  the  effect  of  a  seal.*  And  in  other 
states  the  courts  have,  as  a  conclusion  of  common  law,  reached  the  same 
result.' 


or  was  delivered  as  the  deed  of  the  party 
signing."  Haskins  v.  Lombard,  16  Me.  140, 
33  Am.  Dec.  645. 

Where  several  tenants  in  common  were 
grantors  in  a  deed  of  partition,  but  the  deed 
was  not  signed  by  all  of  them,  it  was  held  to 
be  void  as  to  those  who  did  sign.  Tewksbury 
V.  O'Connell,  21  Cal.  60. 

1,  See  generally  the  title  Seals. 

In  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  239, 
the  court, Z^^"  Kent,  C.  J.,  said:  "  We  ought 
to  require  evidence  of  some  positive  and  seri- 
ous public  inconvenience  before  we  at  one 
stroke  annihilate  so  well  established  and 
venerable  a  practice  as  the  use  of  seals  in  the 
authentication  of  deeds.  *  *  *  The  policy 
of  the  rule  consists  in  giving  ceremony  and 
solemnity  to  the  execution  of  important  in- 
struments, by  means  of  which  the  attention  of 
the  parties  is  more  certainly  and  effectually 
fixed,  and  frauds  less  likely  to  be  practiced 
upon  the  unwary." 

2,  3  Inst.  169;  4  Kent  Com.  452;  2  Black. 
Com.  306. 

3,  Impression  on  Wax  Not  Necessary  for  Seal.  — 

Bouvier's  Law  Diet.,  tit.  Seal. 

In  Pillow  V.  Roberts,  13  How.  (U.  S.)  473, 
the  court,  by  Mr.  Justice  Grier,  said:  ''  For- 
merly wax  was  the  most  convenient  and  the 
only  material  used  to  receive  and  retain  the 
impression  of  a  seal.  Hence  it  was  said: 
sigillum  est  cera  inipressa,  quia  cera  sine  impres- 
sione non  est  sigillum.  But  this  is  not  an  alle- 
gation that  an  impression  without  wax  is  not 
a  seal.  And  for  this  reason  courts  have  held 
that  an  impression  made  on  wafers  or  other 
adhesive  substance  capable  of  receiving  an 
impression  will  come  within  the  definition  of 
cera  impressa.  If,  then,  wax  be  construed  to 
be  merely  a  general  term,  including  within  it 
any  substance  capable  of  receiving  and  retain- 
ing the  impression  of  a  seal,  we  cannot  per- 
ceive why  paper,  if  it  have  that  capacity, 
should  not  as  well  be  included  in  the  cate- 
gory. The  simple  and  powerful  machine  now 
used  to  impress  public  seals  does  not  require 
any  soft  or  adhesive  substance  to  receive  or 
retain  their  impression.  The  impression  made 
by  such  a  power  on  paper  is  as  well  defined, 
as  durable,  and  less  likely  to  be  destroyed  or 
defaced  by  vermin,  accident,  or  intention, 
than  that  made  on  wax.  It  is  the  seal  which 
authenticates,  and  not  the  substance  on  which 


it  is  impressed;  and  where  the  court  can 
recognize  its  identity,  they  should  not  be 
called  upon  to  analyze  the  material  which 
exhibits  it." 

4.  Statutes  Permitting  Scroll  or  Device.  —  Lee 
V.  Adkins,  Minor  (Ala.)  187;  Seymour  v.  Har- 
vey, 8  Conn.  68;  Vanblaricum  v.  Yeo,  2 
Blackf.  (Ind.)  323;  Bradfield  v.  M'Cormick,  3 
Blackf.  (Ind.)  161;  Bell  v.  Keeffe,  13  La.  Ann. 
524;  Barton  v.  Gray,  57  Mich.  634;  Hudson 
V.  Poindexter,  42  Miss,  304;  Wanzer  v. 
Barker,  4  How.  (Miss.)  363;  McRaven  v.  Mc- 
Guire,  g  Smed.  &  M.  (Miss.)  34;  Whittington 
V.  Clarke,  8  Smed.  &  M.  (Miss.)  480;  Commer- 
cial Bank  v.  Ullman,  10  Smed.  &  M.  (Miss.) 
411;  Glasscock  v.  Glasscock,  8  Mo.  577; 
Grimsley  v.  Riley,  5  Mo.  280,  32  Am.  Dec.  319; 
Walker  v.  Keile,  8  Mo.  3DI ;  Pickens  v.  Ry- 
mer,  go  N.  Car.  283,  47  Am.  Rep.  521;  Scruggs 
V.  Brackin,  4  Yerg.  (Tenn.)  528;  English  v. 
Helms,  4  Tex.  229;  Norvell  v.  Walker,  g  W. 
Va.  447.    See  also  the  title  Seals. 

6.  Strictness  of  Common  Law  as  to  Seal  Relaxed 
by  Judicial  Construction.  —  Trasher  v.  Everhart, 
3  Gill  &  J.  (Md.)  234;  Stabler  v.  Cowman,  7 
Gill  &  J.  (Md.)  284;  U.  S.  V.  Stephenson,  i 
McLean  (U.  S.)  462;  Lindsay  v.  State,  15  Ala. 
43;  Carter  v.  Penn,  4  Ala.  140;  Jeffery  v. 
Underwood,  i  Ark.  108;  Cummins  v.  Wood- 
ruff, 5  Ark.  116;  Bertrand  v.  Byrd,4  Ark.  igs; 
Hastings  v.  Vaughn,  5  Cal.  315;  Armstrong 
V.  Pearce,  5  Harr.  (Del.)  351;  Comerford  v. 
Cobb,  2  Fla.  418;  Smith  v.  Baker,  i  Ga.  Dec, 
pt.  i.  126;  Bohannon  v.  Hough,  Walk.  (Miss.) 
461;  McKain  v.  Miller,  i  McMull.  L.  (S.  Car.) 
313;  Parks  V.  Duke,  2  McCord  L.  (S.  Car.)  380; 
Relph  V.  Gist,  4  McCord  L.  (S.  Car.)  267; 
Flemming  v.  Powell,  2  Tex.  225;  Jones  v. 
Logwood,  I  Wash.  (Va.)  42;  Cromwell  v.  Tate, 
7  Leigh  (Va.)  304,  30  Am.  Dec.  506;  Parks  v. 
Hewlett,  g  Leigh  (Va.)  511. 

A  Scrawl  by  General  Usage  Constitutes  a  Seal.  — 
The  United  States  Circuit  Court,  in  U.  S.  -■. 
Stephenson,  i  McLean  (U.  S.)  465,  said:  "A 
scrawl,  equally  with  wax,  by  general  usage 
constitutes  a  seal.  Is  this  general  usage  to  be 
rejected,  and  the  common-law  definition  of  a 
bond  only  to  be  adhered  to?  On  the  contrary, 
is  it  not  manifest  that  the  legislature  consti- 
tuted as  has  been  slated,  legislated  under  the 
influence  of  general  usage  and  popular  defini- 
tion? When  the  term  '  bond  '  is  used  may  it  not, 
and  indeed  must  it  not,  be  presumed  to  be 
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(3)  Necessity  for  a  Seal,  and  Effect  of  Its  Omission.  —  A  seal  was  absolutely 
necessary  to  the  validity  of  a  deed  at  common  law,  and  is  now  essential  except 
in  those  states  which  have  passed  statutes  to  the  contrary.*  An  instrument 
cannot  be  considered  a  deed  unless  there  be  a  seal  actually  made  on  it.  The 
fact  that  it  contains  a  recital  that  it  is  sealed  will  not  be  sufficient  where  the 
seal  is  actually  wanting.*  But  where  the  seal  is  clearly  omitted  through  mis- 
take, the  instrument  may  be  reformed  in  equity  or  may  be  sufficient  to  vest 
the  equitable  title  in  the  vendee.* 

The  Recital  of  the  Seal  Is  Not  Essential,  and  if  the  instrument  be  actually  sealed 
it  will  operate  as  a  deed  although  there  is  no  such  recital."* 


used  in  reference  to  the  generally  understood 
signification,  as  well  in  legal  proceedings  as  in 
popular  language?  There  is  no  rule  of  con- 
struction which  is  believed  to  conflict  with 
this.  It  affords  the  only  safe  standard  by 
which  to  judge  of  the  language  of  a  popular 
and  representative  body.  To  reject  this  safe 
and  reasonable  rule  for  one,  however  venerable 
for  its  antiquity,  which  has  been  exploded  by 
almost  all  the  states,  would  be  to  reject  the 
lights  of  experience  and  modern  advancement 
for  the  maxim  of  a  barbarous  and  unenlight- 
ened age." 

1.  Seal  Kecessary  to  Constitute  Deed  in  Absence 
of  Statute. — Shep.  Touch.  56. 

Indiana.  —  Deming  v.  Bullitt,  I  Blackf. 
(Ind.)  241. 

Kentucky.  —  Hammond  v.  Alexander,  i 
Bibb  (Ky.)  333;  Plummer  v.  Russell,  2  Bibb 
(Ky.)  174;  Shortridge  v.  Catlett,  i  A.  K. 
Marsh.  (Ky.)  587;  Taylor  v.  Morton,  5  Dana 
(Ky.)  365. 

Maine.  —  McLaughlin  v.  Randall,  66  Me. 
226. 

Mississippi.  —  Davis  v.  Brandon,  I  How. 
(Miss.)  154;  Alexander  v.  Polk,  39  Miss.  737. 

Missouri.  —  McCabe  v.  Hunter,  7  Mo.  356. 

New  Hampshire.  —  Underwood  -■.  Camp- 
bell, 14  N.  H.  393;  Kingsley  v.  Holbrook,  45 
N.  H.  313,  86  Am.  Dec.  173. 

New  York  — Jackson  v.  Wendell,  12  Johns. 
(N.  Y.)  355. 

North  Carolina.  —  Beattie  v.  Carolina  Cent. 
R.  Co.,  108  N.  Car.  425,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  441. 

Pennsylvania.  —  Taylor  v.  Glaser,  2  S.  &  R. 
(Pa.)  502. 

South  Carolina. — Jones  v.  Crawford,  i  Mc- 
Mull.  L.  (S.  Car.)  373;  Cline  v.  Black,  4  Mc- 
Cord  L.  (S.  Car.)  431. 

West  Virginia.  —  Pratt  v.  Clemens,  4  W. 
Va.  443. 

As  to  Statutes  Abolishing  Seals,  see  the  title 

Seals. 

Two  or  More  Persons  May  Adopt  One  Seal.  —  In 
Pickens  v.  Rymer,  go  N.  Car.  283,  47  Am. 
Rep.  521,  the  court,  by  Ashe,  J.,  said:  "  These 
authorities  not  only  establish  the  principle 
that  two  or  more  persons  may  adopt  one  seal, 
but  they  establish  the  further  principle  that 
whether  the  party  subscribing  a  deed,  opposite 
whose  name  there  is  no  seal,  intended  to 
adopt  the  seal  of  another  signer  who  has  made 
his  seal,  is  a  question  of  fact  for  the  jury, 
and  the  judge  cannot,  upon  inspection,  instruct 
the  jury  that  it  is  or  is  not  a  deed  of  one  of 
the  parties,  as  that  would  be  deciding  both  the 
law  and  the  fact,  and  in  this  consisted  the 
error  committed  by  his  honor  in  the  court 


below."  See  also  Carter  v.  Doe,  21  Ala.  72; 
Mapes  V.  Newman,  2  Ark.  469;  Williams  v. 
Greer,  12  Ga.  459;  Bohannons  v.  Lewis,  3  T. 
B.  Mon.  (Ky.)  376;  Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  232,  26  Am.  Dec.  737; 
Mackay  v.  Bloodgood,  9  Johns.  (N.  Y.)  285; 
Yarborough  v.  Monday,  3  Dev.  L.  (14  N.  Car.) 
420;  Devereux  v.  McMahon,  108  N.  Car.  134; 
Hollis  V.  Pond,  7  Humph.  (Tenn.)  222;  Lamb- 
den  V.  Sharp,  9  Humph.  (Tenn.)  224. 

In  Missouri  prior  to  18 16  land  might  be  con- 
veyed by  an  instrument  not  under  seal.  Moss 
V.  Anderson,  7  Mo.  337;  McCabe  v.  Hunter,  7 
Mo.  356. 

In  Indiana  unsealed  deeds,  though  a  seal 
was  necessary  at  the  time  of  execution,  are 
valid  under  the  Acts  of  1855  and  1858.  Cul- 
bertson  v.  Parker,  15  Ind.  234. 

\x\  Iowa  an  unsealed  deed  executed  at  a  time 
when  a  seal  was  necessary  was  held  void  al- 
though under  the  law  at  the  time  the  deed  was 
recorded  a  sea!  was  unnecessary.  Switzer  v. 
Knapps,  10  Iowa  72,  74  hxn.  Dec.  375. 

Effect  of  Record  of  Unsealed  Deed.  —  But  if  an 
unsealed  deed  is  recorded,  subsequent  pur- 
chasers take  with  notice  of  the  grantee's  equi- 
ties. Wadsworth  v.  Wendell,  5  Johns.  Ch.  (N. 
Y.)  224.  See,  as  to  absence  of  seals  in  records 
of  deeds,  Starkweather  v.  Martin,  28  Mich.  471. 

Affixing  Seal  at  Trial.  —  In  Watson  v.  Jones, 
85  Pa.  St.  117,  it  was  held  that  the  court  below 
did  not  err  in  allowing  the  county  commis- 
sioners to  validate  an  unsealed  deed  by  affix- 
ing a  seal  at  the  time  of  trial. 

2.  Seal  Recited  but  Not  Affixed.  —  Deming  v. 
Bullitt,  I  Blackf.  (Ind.)  241;  Starkweather  v. 
Martin,  28  Mich.  471;  McPherson  v.  Reese,  58 
Miss.  749;  Alexander  v.  Polk,  39  Miss.  737; 
Taylor  v.  Glaser,  2  S.  &  R.  (Pa.)  502.  But  see 
Mutual  F.  Ins.  Co.  v.  Palmer,  20  U.  C.  Q.  B. 
441. 

The  grantor  is  not  estopped  from  setting  up 
the  fact  that  a  seal  is  wanting  though  the  in- 
strument recite  that  it  is  "  signed,  sealed,  and 
delivered."    Davis  v.  Judd,  6  Wis.  85. 

In  Alabama,  by  statute,  an  instrument  pur- 
porting to  be  under  seal  has  the  same  effect  as 
if  the  seal  were  actually  added.  Shelton  v. 
Armor,  13  Ala.  647. 

3.  Seal  Omitted  Through  Mistake  —  Reforma- 
tion.—  Jewell  ■■.  Harding,  72  Mc.  124;  Mc- 
Caleb  V.  I'ratlat,  25  Miss.  257;  Grandin  v. 
Hernandez,  29  Hun  (N.  Y.)  399;  Wadsworth 
V.  Wendell,  5  Johns.  Ch.  (N.  Y.)  224:  Todd  v. 
Eighmie,  4  N.  Y.  App.  Div.  9;  Brinkley 
V.  Bethel,  9  Heisk.  (Tenn.)  786;  Colchester  v. 
Culver,  29  Vt.  iir;  Drcutzer  -■.  Baker,  60  Wis. 
179. 

4.  Seal  Affixed,  Though  Not  Recited.  —  Brad- 
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d.  A  rxESTATlON  —  (i)  Attesting  Witnesses  at  Common  Law.  — At  common 
law.  witnesses  to  a  deed  were  not  required.'  But  most  of  the  states  of  the 
Union  have  passed  statutes  requiring  one  or  more  witnesses.*  Before  the 
passage  of  the  statute  of  frauds  hxnd  could  be  conveyed  by  parol,  and,  there 
being  no  satisfactory  evidence  of  the  grant,  frequent  disputes  arose.  In  order 
to  protect  the  grantee  the  parties  frequently  went  before  a  magistrate,  who 
made  a  memorandum  called  brevia  testata.  On  the  back  of  this  memorandum 
the  names  of  the  witnesses  to  the  grant  were  written  for  the  purpose  of  pre- 
serving evidence  of  the  grant.  This  practice  continued  until  the  reign  of 
Henry  VII.  or  Henry  VIII.,  when,  ability  to  write  being  more  common,  the 
witnesses  wrote  their  own  names  on  the  face  of  the  deed.  This  practice  has 
continued  to  the  present  time  and  is  now  universal.^ 

(2)  Who  May  Be  a  Subscribing  Witness.  — An  act  which  requires  that  the 
signing  by  the  grantor  shall  be  attested  by  witnesses  has  been  held  to  require 
witnesses  competent  to  testify  in  an  action  at  law  between  the  parties  to  the 
deed  involving  the  subject-matter  of  the  conveyance.*    But  a  subsequently 


ford  V.  Randall,  5  Pick.  (Mass.)  496;  Mill  Dam 
Foundery  v.  Hovey,  21  Pick.  (Mass.)  417; 
Devercux  McMahon,  108  N.  Car.  134;  Tay- 
lor V.  Glascr,  2  S.  &  R.  (Pa.)  502. 

1.  Witnesses  Not  Essential  at  Common  Law  — 
Alabama.  —  Wiswall  v.  Ross,  4  Port.  (Ala.) 
321. 

Illinois.  —  Dundy  v.  Chambers,  23  111.  369. 
Kentucky.  —  Fearn  v.  Taylor,  4  Bibb  (Ky.) 
363. 

Afassachtisetts.  —  Dole  v.  Thurlow,  12  Met. 
(Mass.)  166;  Thacher  v.  Phinney,  7  Allen 
(Mass.)  149. 

North  Carolina.  —  Ingram  v.  Hall,  I  Hayw. 
(1  N.  Car.)  205. 

Pennsylvania.  —  Long  v.  Ramsay,  I  S.  &  R. 
(Pa.)  73. 

South  Carolina.  —  Craig  v.  Pinson,  Cheves 
L.  (5.  Car.)  273. 

Texas.  —  Davis  v.  Pearson,  6  Tex.  Civ. 
App.  593;  Meuley  v.  Zeigler,  23  Tex.  88. 

Canada.  —  Doe  v.  Powers,  11  New  Bruns. 
232. 

I  Shep.  Touch.  (Prest.  ed.)  61;  Com.  Dig., 
title  Fait,  B,  3;  2  Black.  Com.  307;  Williams 
on  Real  Prop.  (6th  ed.)  191. 

"  The  last  requisite  to  the  validity  of  a  deed 
is  the  attestation,  or  execution  of  it  in  the 
presence  of  witnesses;  though  this  is  neces- 
sary rather  for  preserving  the  evidence  than 
for  constituting  the  essence  of  the  deed." 
2  Black.  Com.  307. 

In  the  absence  of  special  statute  a  subscrib- 
ing witness  is  not  required,  though  the  maker 
signs  with  his  mark  merely.  Blair  v.  Camp- 
bell, (Ky.  1898)  45  S.  W.  Rep.  93. 

2.  See  the  statuies. 

3.  2  Bl.  Com.  308;  Co.  Litt.  7:  2  Inst. 
77;  Ingram  v.  Hall,  i  Hayw.  (i  N.  Car.)  193, 
where  Haywood,  J.,  gave  a  learned  and  valu- 
able account  of  the  origin  and  history  of  deeds, 
and  the  ceremonies  connected  with  their  de- 
livery and  proof. 

Attestation  a  Universal  Custom.  —  "  It  would 
seem  that,  according  to  the  laws  of  England, 
subscribing  witnesses  are  not  essentially 
necessary  to  the  validity  of  a  deed.  *  *  * 
I  doubt  whether  there  ever  was  a  deed  at  com- 
mon law  or  under  the  statute  of  uses  that  was 
not  executed  in  the  presence  of  witnesses. 
Livery  of  seizin  seems  to  imply  publicity  and 


the  presence  of  witnesses.  I  have  examined 
many  forms  of  deeds  presented  by  convey- 
ancers, and  all  of  them,  without  exception, 
have  a  clause  of  attestation  in  the  presence  of 
at  least  two  subscribing  witnesses.  Such  has 
been  the  universality  of  the  practice  in  this 
country  that  all  my  brethren  concur  in  saying 
that  they  never  saw  an  effectual  deed  for  the 
conveyance  of  land  (unless  this  be  one)  which 
was  not  executed  in  the  presence  of  subscrib- 
ing witnesses."  Per  Butler,  J.,  in  Craig  v. 
Pinson,  Cheves  L.  (S.  Car.)  273. 

4.  Competent  Witnesses  Bequired.  —  Winsted 
Sav.  Bank,  etc..  Assoc.  z\  Spencer,  26  Conn. 
195.  In  this  case  it  is  held  that  a  stockholder 
of  a  private  corporation  is  incompetent  to  act 
as  attesting  witness  to  a  deed  of  the  corpora- 
tion. The  court  reasoned  that  the  statute  re- 
moving witnesses'  disability  on  account  of 
interest  was  prevented  from  affecting  the  case 
by  a  special  saving  clause  providing  that  the 
enactment  should  not  in  any  manner  affect 
the  law  relating  to  the  attestation  of  convey- 
ances of  real  estate,  or  of  any  other  instru- 
ment required  by  law  to  be  attested;  thai  the 
law  requiring  the  attestation  of  deeds  should 
be  construed  like  that  requiring  the  attesta- 
tion of  wills;  and  that  as  in  the  case  of  wills 
witnesses  competent  to  testify  at  the  time  of 
the  attestation  were  required,  the  same 
requirement  would  hold  as  to  deeds. 

This  case  was  followed  in  Child  v.  Baker, 
24  Neb.  188,  where  it  was  held  that  the  person 
furnishing  the  money  with  which  land  was 
purchased,  though  the  nominal  grantee  was 
his  sister-in-law,  was  not  a  competent  attest- 
ing witness.  It  was  considered  that  the  stat- 
ute, which  required  "at  least  one  competent 
witness  "  to  the  grantor's  signature,  was  to  be 
read  in  the  light  of  the  law  as  it  stood  when 
the  statute  was  enacted,  and  was  not  affected 
by  a  subsequent  enactment  empowering  par- 
lies and  interested  persons  to  testify  in  suits. 

Wife  of  Grantor  Not  Competent  Witness.  —  In 
Chattanooga  Third  Nat.  Bank  v.  O'Brien,  94 
Tenn.  38,  it  was  held  that  a  statute  declaring 
that  "  to  authenticate  an  instrument  for  regis- 
tration, its  execution  shall  be  *  *  * 
proved  by  two  subscribing  witnesses  at 
least,"  contemplated  as  subscribing  witnesses 
only  those  who  would  be  competent  to  testify 
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acquired  interest  does  not  affect  the  validity  of  the  execution.*  On  the  other 
hand,  it  has  been  held  that  attesting  witnesses  need  not,  at  the  time  of  the 
attestation,  be  competent  to  prove  the  execution  of  the  instrument.* 

(3)  The  Number  of  Witnesses  Required. — •  Many  states  of  the  Union  have 
passed  statutes  requiring  one  or  more  witnesses,  and  in  some  instances  defin- 
ing the  qualifications  of  the  witnesses.-"* 

(4)  Tlie  Act  of  Attesting.  —  It  is  not  necessary  that  the  witnesses  to  a  deed 
should  see  the  grantor  sign  it.  If  he  acknowledges  to  them  his  signature 
before  they  sign  as  witnesses  it  will  be  sufficient.*    Nor  need  the  witnesses 


in  a  court  of  justice  about  the  matter  in- 
volved, and  that  this  requirement  was  not 
affected  by  a  statute  subsequently  enacted 
removing  disabilities  resulting  from  interest 
or  coverture  "  in  all  civil  actions  in  the  courts 
of  this  state,"  as  the  enabling  statute,  by  its 
own  terms,  had  no  reference  to  subscribing 
witnesses  to  deeds  or  wills,  and  consequently 
it  was  held  that  a  wife  was  not  a  competent 
witness  to  attest  the  execution  of  a  deed  by 
her  husband. 

Other  cases  holding  a  wife  incompetent  to 
attest  her  husband's  deeds  are  Smith  Chap- 
man, 4  Conn.  344;  Carter  v.  Champion,  8 
Conn.  549,  21  Am.  Dec.  695;  Corbett  v.  Nor- 
cross,  35  N.  H.  99. 

In  Winnipisiogee  Paper  Co.  z'.  New  Hamp- 
shire Land  Co.,  59  Fed.  Rep.  542,  the  court 
held,  under  the  law  of  N^w  Hampshire,  that  a 
deed  (apparently  the  same  deed  the  invalidity 
of  which  was  passed  upon  in  the  New  Hamp- 
shire case  last  cited)  could  not  be  successfully 
attacked  on  the  ground  that  the  grantor's  wife 
was  a  subscribing  witness.  The  court  based 
its  opinion  on  Frink  v.  Pond,  46  N.  H.  125, 
and  on  the  New  Hampshire  statute  allowing 
husband  and  wife  to  testify.  There  is  noth- 
ing to  show  that  the  court  observed  that  in 
Frink  F'ond,  46  N.  H.  125,  Corbett  v.  Nor- 
cross,  35  N.  H.  99,  was  especially  distin- 
guished and  affirmed,  or  that  the  statute 
referred  to  is  rendered  inapplicable  by  reason 
of  a  saving  clause  similar  to  that  construed  in 
Winsted  Sav.  Bank,  etc..  Assoc.  v.  Spencer,  26 
Conn.  195,  stated  above  in  this  note. 

Husband  Cannot  Witness  Wife's  Deed. —  In 
Texas  it  has  been  held  that  a  husband  cannot 
be  a  subscribing  witness  to  a  deed  made  by 
his  wife.    Hardin      Sparks,  70  Tex.  429. 

One  Joint  Grantor  is  not  a  competent  witness 
to  the  cxecuiion  of  a  deed  by  his  co-granior. 
Townsend      Downer,  27  Vt.  119. 

Witnesses  to  a  Deed  Are  Not  Intended  as  Wit- 
nesses to  the  Grantor's  Capacity.  —  Witnesses  to 
deeds,  unlike  witnesses  t(j  a  will,  are  intended 
merely  to  attest  the  execution  of  the  deed, 
and  are  not  permitted  to  express  an  opinion  on 
the  mental  capacity  of  the  grantor.  Dean  v. 
Fuller,  40  Pa.  St.  474.  But  compare  Brand  v. 
Brand,  39  How.  Pr.  (N.  Y.  Supreme  Ct.)  193. 

1.  Carler  v.  Corley,  23  .Ala.  612. 

2.  Smith  V.  Chamberlain,  2  N.  H.  440. 

If  either  be  competent  to  testify  at  the  time 
the  signing  or  attestation  is  to  be  proved,  it  is 
sufficient.     Frink  ;■.  Pond,  46  N.  H.  125. 

3.  Statutory  Requirements  as  to  Witnesses  — 
United  .SV,;Avf.  —  Clark  v.  Ciraham,  0  Wheat. 

(u.  s.)  577. 

Alahama.  —  Kentucky  Bank  v.  Jones,  59 
Ala.  123. 


Connecticut.  —  Merwin  v.  Camp,  3  Conn.  35; 
Coit  V.  Starkweather,  8  Conn.  289;  Winsted 
Sav.  Bank,  etc..  Assoc.  v.  Spencer,  26  Conn. 
195.^ 

Kentucky.  —  Fitzhugh  -'.  Croghan,  2  J.  J, 
Marsh.  (Ky.)  429,  19  Am.  Dec.  139. 

Michii^an.  —  Crane  v.  Reeder,  2i  Mich.  24,  4. 
.'\m.  Rep.  430;  Doughertv  r'.  Randall,  3  Mich. 
5S1. 

.Minnesota.  —  Chandler  v.  Kent,  8  Minn. 
525;  Ross  -'.  Worthington,  11  Minn.  443,  88 
Am.  Dec.  95;  Johnson  v.  Sandhoff,  30  Minn. 
197;  Morton  v.  Leland,  27  Minn.  36;  Conlan 
T.  Grace,  36  Minn.  276. 

Mississippi.  —  Wilkins  r/.  Wells,  9  Smed.  & 
M.  (Miss.)  325;  Shirley  v.  Fearne,  33  Miss, 
653,  69  Am.  Dec.  375. 

Ne-v  Hampshire.  —  Stone  v.  Ashley,  13  N, 
H.  38;  Hastings  v.  Cutler,  24  N.  H.  481; 
Kingsley  v.  Holbrook,  45  N.  H.  320,  86  Am. 
Dec.  173. 

JVe'cu  York.  —  Center  v.  Morrison,  31  Barb, 
(N.  Y.)  155. 

Ohio.  —  Patterson  v.  Pease,  5  Ohio  190; 
Richardson  v.  Bates,  8  Ohio  St.  261. 

South  Carolina.  —  Craig  v.  Pinson,  Cheves 
L.  (S.  Car.)  272. 

IVashin^'ton.  —  Carson  v.  Thompson,  10 
Wash.  295. 

In  Vermont  and  Minnesota  a  deed  with  one 
subscribing  witness,  when  two  are  required, 
will  be  sufficient  to  support  an  action  for  spe- 
cific performance  in  equity.  Day  v.  Adams, 
42  Vt.  510;  Ross  -'.  Worthington,  ri  Minn. 
438,  88  Am.  Dec.  95. 

In  New  Hampshire  and  Kentucky  the  deed 
without  proper  attestation  is  held  to  be  good 
as  between  the  panics.  Stone  v.  Ashley,  13 
N.  H.  38;  Hastings  v.  Cutler,  24  N.  H.  481; 
Kingsley  v.  Holbrook,  45  N.  H.  320,  86  Am. 
Dec.  173;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh. 
(Ky.)  429,  19  Am.  Dec.  139. 

As  to  the  Number  of  Witnesses  Required  see 
the  statutes  t>f  the  several  slates. 

4.  Need  Not  See  Grantor  Sign.  —  Parke 
Mears,  2  B.  &  P.  217;  Jackson  v.  Phillips,  o 
Cow.  (N.  Y.)  113;  Little  v.  White,  29  S.  Car. 
170;  Tale  ii.  Lawrence,  11  Heisk.  (Tenn.)  503, 
where  the  court,  by  Sneed,  J.,  said:  "Mr. 
Simon  Greer;leaf  defines  a  '  subscribing  wit- 
ness '  to  be  one  who  was  present  when  the  in- 
strument was  executed,  and  who  at  that  time, 
at  the  request  or  with  the  assent  of  the  party, 
subscribed  his  name  to  it  as  a  witness  of  the 
execution.  If  his  name  is  signed  not  by  him- 
self but  by  the  party,  it  is  no  attestation. 
Nor  is  it  such  if.  though  present  at  the  execu- 
tion, he  did  it  afterwards  and  without  request 
fM'Craw  v.  Gentry,  3  Campb.  232],  or  by  the 
fraudulent  procurement  of  the  other  party. 
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sign  in  the  y;rantor's  presence.*  It  is  advisable  for  the  witnesses  to  sign  under 
the  phrase  commonly  used  in  the  state  where  the  land  lies,  yet  any  phrase 
which  clearly  denotes  that  the  persons  signing  were  witnesses  will  be  valid.* 
The  Proof  of  Deeds  by  Attesting  Witnesses  is  treated  elsewhere.^ 
e.  Acknowledgment.  —  The  whole  subject  of  the  acknowledgment  of 
deeds  has  been  exhaustively  treated  under  a  separate  title."* 

/,  Delivery  —  (i)  Necessary  to  Pass  Title.  —  To  convey  title  it  is  neces- 
sary to  deliver  a  completed  deed.* 


But  it  is  not  necessary  that  he  should  actu- 
ally have  seen  the  party  sign,  nor  have  been 
present  at  the  very  moment  of  signing;  for  if 
he  is  called  in  immediately  afterwards,  and  the 
party  acknowledges  the  signature  to  the  wit- 
ness and  requests  him  to  attest  it,  this  will  be 
deemed  part  of  the  transaction,  and  therefore 
a  sufficient  attestation.  I  Greenl.  Ev.,§  569." 
See  also  Henry  v.  Bishop,  2  Wend.  (N.  Y.) 
575 ;  Hollenback  v.  Fleming,  6  Hill  (N.  Y.)  303. 

Improper  Attestation  Sustained  as  Against 
Grantor's  Heirs.  —  A  statute  ol  South  Carolina 
required  two  witnesses  to  a  deed.  A,  shortly 
before  his  death,  conveyed  land  to  B  in  trust 
for  C.  The  deed  was  signed  by  A,  B,  and 
C,  and  witnessed  by  one  witness.  After  A's 
death  a  person  who  saw  the  deed  executed 
signed  it  as  a  witness.  It  was  held,  one  judge 
dissenting,  that  equity  would  sustain  the 
deed  as  against  A's  heirs.  Young  v.  Young, 
27  S.  Car.  201. 

1.  Link  V.  Connell,  48  Neb.  574. 

2.  Phrase  under  Which  Witness  Signs.  —  Cul- 
bertson  v.  H.  Witbeck  Co.,  127  U.  S.  326; 
Jones  V.  Hagler,  95  Ala.  529;  Link  v.  Connell, 
48  Neb.  574.  Compare  Leinenkugel  v.  Kehl, 
73  Wis.  238. 

3.  See  Execution  and  Proof  of  Documents. 
Cross-ezamination  of  Attesting  Witness.  —  The 

opposite  party  may  cross-examine  attesting 
witnesses  called  to  prove  a  deed,  as  to  what 
was  said  by  the  parties  at  the  time  of  the  exe- 
cution of  the  instrument.  "  One  of  the 
grounds  on  which  a  party  producing  an  in- 
strument attested  by  a  witness  is  bound  to 
produce  the  witness,  if  it  is  in  his  power,  is 
that  the  opposite  party  may  have  an  opportu- 
nity to  examine  him  as  to  the  circumstances 
that  occurred  at  the  attestation  and  delivery." 
Markley  v.  Swartzlander,  8  W.  &  S.  (Pa.)  172. 

A  subscribing  witness  to  a  deed  may  adopt 
a  mark  or  any  other  symbol  for  his  signature, 
and  this  does  not  aSect  his  competency  to 
prove  the  instrument.  Devereux  v.  Mc- 
Mahon,  108  N.  Car.  134,  102  N.  Car.  284. 

4.  See  the  title  Acknowledgments,  vol.  i, 
p.  483- 

5.  Necessity  of  Delivery.  —  Co.  Litt.  351^,  36a/ 

2  Black.  Com.  306;  4  Kent's  Com.  454. 

England.  —  Goddard's  Case,  2  Coke  4b. 

United  States.  —  Austin  v.  Fendall,  2  Mac- 
Arthur   (D.  C.)  362;    Younge   v.  Guilbeau, 

3  Wall.  (U.  S.)  636;  Parmelee  7).  Simpson,  5 
Wall.  (U.  S.)  81;  Tompkins  v.  Wheeler,  16 
Pet.  (U.  S.)  106;  Carr  v.  Hoxie,  5  Mason  (U. 
S.)  60. 

Alabama.  —  Frisbie  v.  M'Carty,  i  Stew.  & 
P.  (Ala.)  56. 

Arkansas.  —  Miller  v.  Physick,  24  Ark.  244. 

California.  —  Harris  v.  Harris,  59  Cal.  620. 

Colorado.  —  Rittmaster  v.  Brisbane,  19  Colo. 
371;  Richner  v.  Brisbane,  19  Colo.  385. 


Connecticut.  —  Hillhouse  v.  Dunning,  7 
Conn.  143. 

Delaware.  —  Porter  v.  Buckingham,  2  Harr. 
(Del.)  197. 

Florida.  —  Loubat  v.  Kipp,  9  Fla.  60;  Ellis 
V.  Clark,  39  Fla.  714. 

Georgia.  —  Reid  z-.  Butt,  25  Ga.  28;  Oliver 
V.  Stone,  24  Ga.  63;  Black  v.  Thornton,  31  Ga. 
641. 

Illinois.  —  McDonald  v.  Minnick,  147  111. 
651;  Rountree  v.  Little,  54  111.  323;  Stiles  zi. 
Probst,  69  111.  382;  Bull  V.  Griswold,  19  111. 
63T;  Jayne  v.  Gregg,  42  111.  413:  Blake  v. 
Fash,  44  111.  302;  Ferguson  v.  Miles,  8  111.  358, 
44  Am.  Dec.  702;  Herbert  z-.  Herbert,  I  III.  354, 
12  Am.  Dec.  192. 

Indiana.  —  Nye  v.  Lowry,  82  Ind.  316; 
Fletcher  v.  Mansur,  5  Ind.  267;  Scobey  v. 
Walker,  114  Ind.  254;  Vaughan  v.  Godman, 
94  Ind.  191 ;  Fitzgerald  v.  Goff,  99  Ind.  28. 

Iowa.  —  Otto  V.  Doty,  6r  Iowa  23;  Golden 
V.  Hardesty,  93  Iowa  622,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  445;  Robinson  v. 
Gould,  26  Iowa  89;  Henry  County  v.  Brad- 
shaw,  20  Iowa  355. 

Kansas.  —  Nay  v.  Mograin,  24  Kan.  75; 
Clark  V.  Akers,  16  Kan.  166. 

Kentucky.  —  Colyer  v.  Hyden,  94  Ky.  180; 
M'Connell  v.  Brown,  Litt.  Sel.  Cas.  (Ky.)  459; 
Breckenridges  v.  Todd,  3  T.  B.  Mon.  (Ky.)  52, 
16  Am.  Dec.  83;  Ford  v.  Gregory,  10  B.  Mon. 
(Ky.)  175;  Hughes  v.  Fasten,  4  J.  J.  Marsh. 
(Ky.)  572,  20  Am.  Dec.  230. 

Maine.  —  Loomis  v.  Pingree,  43  Me.  299; 
Sweetser  v.  Lowell,  33  Me.  446;  Jackson  v. 
Sheldon,  22  Me.  569. 

Marylajid.  —  Barry  v.  Hoffman,  6  Md.  78; 
Henderson  v.  Baltimore,  8  Md.  352;  Clarke  v. 
Ray,  r  Har.  &  J.  (Md.)  318. 

Massachusetts.  —  Fairbanks  v.  Metcalf,  8 
Mass.  230;  Hatch  v.  Hatch,  9  Mass.  307,  6 
Am.  Dec.  67;  Maynard  v.  Maynard,  10  Mass. 
456,  6  Am.  Dec.  146;  Fay  v.  Richardson,  7 
Pick.  (Mass.)  91;  Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  455;  Warner  v.  Bull,  13  Met. 
(Mass.)  I. 

Michigan.  —  Lockwood  v.  Bassett,  49  Mich. 
546;  Martz  V.  Eggemann,  44  Mich.  430;  Mc- 
Cullough  V.  Day,  45  Mich.  554;  Blanchard  v. 
Tyler,  12  Mich.  339. 

Alinnesota.  —  Comer  v.  Baldwin,  r  Minn. 
172. 

Mississippi.  —  Wall  v.  Wall,  30  Miss.  91,  64 
Am.  Dec.  147;  Morgan  v.  Hazlehurst  Lodge, 
53  Miss.  665;  Harkreader  v.  Clayton,  56  Miss. 
383,  31  Am.  Rep.  369;  Cocks  v.  Simmons,  57 
Miss.  183;  Anderson  v.  Lewis,  Freem.  (Miss.) 
178;  Armstrong  v.  Stovall,  26  Miss.  275. 

Nebraska.  —  Roberts  v.  Swearingen,  8  Neb. 
363;  Brown  v.  Westerfield,  47  Neb.  399,  53 
Am.  St.  Rep.  532. 

N'ew  Hatnpshire.  —  Canning  v.  Pinkham,  I 
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N.  H.  357;  Buffum  v.  Green,  5  N.  H.  71,  20 
Am.  Dec.  562;  Peavey  v.  Tilton,  18  N.  H. 
151,  45  Am.  Dec.  365;  Warren  v.  Swett,  31  N. 
H.  332. 

New  Jersey.  —  Crawford  v.  Bertholf,  I  N.  J. 
Eq.  458;  Cannon  v.  Cannon,  26  N.  J.  Eq.  316; 
Folly  V.  Van  Tuyl,  9  N.  J.  L.  153;  Den  v.  Far- 
lee,  21  N.  J.  L.  285;  Den  v.  Monjoy,  7  N.  J. 
L.  173- 

New  York.  —  Koehler  v.  Hughes,  148  N.  Y. 
507;  Roosevelt  v.  Carovv,  6  Barb.  (N.  Y.)  190; 
Jackson  v.  Phipps,  12  Johns.  (N.  Y.)  418; 
Clark  V.  Gifford,  10  Wend.  (N.  Y.)  310;  Robin- 
son V.  Wheeler,  25  N.  Y.  252;  Best  v.  Brown, 
25  Hun  (N.  Y.)  223;  Gilbert  v.  North  Ameri- 
can F.  Ins.  Co.,  23  Wend.  (N.  Y.)  43,  35  Am. 
Dec.  543;  Remington  Paper  Co.  v.  O'Dough- 
erty,  Sr  N.  Y.  474;  Harris  v.  Norton,  16  Barb. 
(N.  Y.)  264;  Jackson  v.  Bard,  4  Johns.  (N.  Y.) 
230,  4  Am.  Dec.  267;  Jackson  v.  Schoonmaker, 
2  Johns.  (N.  Y.)  230;  Jackson  v.  Richards,  6 
Cow.  (N.  Y.)  617;  Jackson  v.  Leek,  12  Wend. 
(N.  Y.)  105;  Church  v.  Gilman,  15  Wend.  (N. 
Y.)  658,  30  Am.  Dec.  82. 

North  Carolina. — Vaughan  v.  Parker,  112 
N.  Car.  96;  Bailey  v.  Bailey,  7  Jones  L.  (52  N. 
Car.)  44;  M'Kee  v.  Hicks,  2  Dev.  L.  (13  N. 
Car.)  379;  Goodson  v.  Whitfield,  5  Ired.  Eq. 
(40  N.;,Car.)  163. 

C/i/f.  —  Williams  v.  Sprigg,  6  Ohio  St.  585; 
Shirley  v.  Ayres,  14  Ohio  307,  45  Am.  Dec. 
546;  Hammell  v.  Hammell,  19  Ohio  17;  Hood 
V.  Brown,  2  Ohio  268. 

Oregon.  —  Fain  v.  Smith,  14  Oregon  82,  58 
Am.  Rep.  281. 

Pennsylvania.  —  Brolasky  v.  Furey,  12 
Phila.  (Pa.)  428;  Cover  v.  Manaway,  115  Pa. 
St.  338,  2  Am.  St.  Rep.  552;  Duriand's  Appeal, 
116  Pa.  St.  93;  Arrison  v.  Harmstead,  2  Pa. 
St.  191;  Donnelly  v.  Rafferty,  172  Pa.  St.  587; 
Kyte  V.  Kyte,  8  Kulp  (Pa.)  i. 

South  Carolina.  —  M'Cants  v.  M'Connell,  I 
Mill  (S.  Car.)  190;  McKenzie  v.  Roper,  2 
Strobh.  L.  (S.  Car.)  306;  McDowel  v.  Cham- 
bers, I  Strobh.  Eq.  (S.  Car.)  347,  47  Am.  Dec. 
539- 

Tennessee.  —  Trafford  v.  Austin,  3  Tenn.  Ch. 
492;  Mosby  V.  Arkansas,  4  Sneed  (Tenn.)  324; 
Alexander  v.  Bland,  Cooke  (Tenn.)  431. 

Texas.  —  Walker  v.  Renfro,  26  Tex.  142; 
East  Line,  etc.,  R.  Co.  v.  Garrett,  52  Tex.  133; 
McLaughlin  v.  McManigle,  63  Tex.  553;  Tut- 
tle  V.  Turner,  28  Tex.  759. 

Utah.  —  Peck  V.  Rees,  7  Utah  467. 

Vermont.  —  Pratt  v.  Holman,  16  Vt.  530; 
Denton  v.  Perry,  5  Vt.  382;  Harrington  v. 
Gage,  6  Vt.  532;  Stiles  v.  Brown,  16  Vt.  563; 
Dwinnell  v.  Bliss,  58  Vt.  353. 

Virginia.  —  Harman  v.  Oberdorfer,  33 
Gratt.  (Va.)497;  Raines  v.  Walker,  77  Va.  92; 
Summers  v.  Darne,  31  Gratt.  (Va.)  791. 

IVashington.  —  Richmond  v.  Morford,  4 
Wash.  337;  Healy  v.  Seward,  5  Wash.  319. 

IVest  Virginia.  —  Lang  v.  Smith,  37  W.  Va. 
725- 

IVisconsin.  —  City  Bank  v.  McClellan,  21 
Wis.  112:  Wheeler  v.  Single,  62  Wis.  380; 
Hinchliff  7j.  Hinman,  18  Wis.  130. 

Deed  Cannot  Be  Delivered  as  to  Part  Only  of 
Lands  Described.  — •  \  deed  was  delivered  to  the 
attorney  of  the  grantee  therein  named,  to  be 
examined.  The  title  to  a  part  of  the  land  was 
found  not  to  be  satisfactory,  and  thereupon  it 


was  agreed  that  the  description  of  this  part 
should  be  erased  from  the  deed  by  the 
grantee,  that  the  rest  of  the  land  should  be 
paid  for  at  a  certain  agreed  price,  and  when 
such  erasure  was  made  and  the  price  paid  the 
deed  should  be  considered  as  delivered.  The 
price  was  paid,  but  the  erasure  was  never 
made.  It  was  held  that  the  court  was  justified 
in  finding  that  the  deed  was  delivered,  and  it 
could  not  be  considered  as  delivered  as  to  a 
part  of  the  land  but  not  as  to  the  other  part. 
James  v.  St.  Paul,  (Minn.  1898)  75  N.  W. 
Rep.  5. 

Delivery  of  Deed  with  Blanks.  —  As  according 
to  the  doctrine  of  the  common  law  the  execu- 
tion of  a  sealed  instrument  requires  an 
authority  under  seal,  a  deed  delivered  with 
blanks  in  essential  portions  is  inoperative  un- 
less it  be  filled  out  by  an  agent  authorized  by 
deed,  or  unless  the  subsequent  completion  was 
w^ith  the  consent  of  all  the  parties  and  the  in- 
strument is  re-delivered  as  a  new  deed  operat- 
ing from  the  time  of  such  delivery.  Stiles  v. 
Probst,  69  111.  3S2;  Burns  v.  Lynde,  6  Allen 
(Mass.)  305;  M'Kee  v.  Hicks,  2  Dev.  L.  (13  N. 
Car.)  379.  See  for  a  full  treatment  of  this 
subject,  and  the  modifications  of  the  rule  in 
force  in  many  jurisdictions,  the  title  Altera- 
tion OF  Instruments,  vol.  2,  p.  181. 

Delivery  of  a  Deed  Void  for  Lack  of  the  Wife's 
Privy  Acknowledgment  is  only  a  conditional  de- 
livery; and  a  conditional  delivery,  unless  in 
escrow,  is,  in  contemplation  of  law,  no  deliv- 
ery at  all.  Richardson  v.  Woodstock  Iron 
Co.,  90  Ala.  266,  citing  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  450,  451. 

But  the  Deed  Need  Not  Be  Complete  Before 
Acknowledgment.  — •  A  deed  which  did  not  con- 
tain the  name  of  the  grantee  was  executed 
and  acknowledged  by  the  grantor,  but  the 
grantor,  before  delivery,  inserted  the 
grantee's  name  and  ordered  the  deed  deliv- 
ered. The  grantor  was  held  to  have  adopted 
the  deed  as  completed.  Darst  v.  Bates,  51  111. 
439;  Blanchard  v.  Tyler,  12  Mich.  339;  Lock- 
wood  V.  Bassctt,  49  Mich.  546;  People  v.  Sny- 
der, 41  N.  Y.  402. 

Date.  —  A  date  is  not  necessary,  in  the  ab- 
sence of  statutory  provision  to  the  contrary,  to 
the  validity  of  a  deed.  A  deed  without  a  date 
may  therefore  be  regarded  as  complete.  God- 
dard's  Case,  2  Coke  4b;  Thompson  v.  Thomp- 
son, 9  Ind.  323,  68  Am.  Dec.  638;  Savery  v. 
Browning,  iZ  Iowa  249;  Lyon  v.  Mcllvaine, 
24  Iowa  15;  Harrison  2>.  Phillips  Academy,  12 
Mass.  455;  Smith  v.  Porter,  10  Gray  CMass.) 
67;  Cutts  V.  York  Mfg.  Co.,  18  Me.  190;  Ban- 
ning V.  Edes,  6  Minn.  402;  Mitchell  v.  Bart- 
lett,  51  N.  Y.  453;  Jackson  v.  Bard,  4  Johns. 
(N.  Y.)  230,  4  Am.  Dec.  267;  Jackson  v. 
Schoonmaker,  2  Johns.  (N.  Y.)  234;  Elsey 
V.  Mctcalf,  I  Den.  (N.  Y.)  323;  McKinney  v. 
Rhoads,  5  Watts  (Pa.)  343;  Geiss  7>.  Oden- 
heimer,  4  Yeates  (Pa.)  278,  2  Am.  Dec.  407; 
Swan  V.  Hodges,  3  Head  (Tenn.)  254;  Colqu- 
houn  V.  Atkinsons,  6  Munf.  (Va.)  550. 

To  Be  Delivered  During  the  Grantor's  Life,  — 
Delivery  is  the  act  of  the  grantor  by  which  he 
expresses  his  intention  to  divest  himself  of 
title.  Delivery  must,  therefore,  be  made  dur- 
ing the  grantor's  life.  Richardson  v.  Wood- 
stock Iron  Co.,  90  Ala.  266,  citing  5  Am.  AND  Eng. 
Encvc.  of  Law  (ist  ed.)  450-457;  Mortgage 
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DEEDS, 


Execution 


Time  Title  Passes.  —  A  deed  takes  effect  at  the  time  of  its  delivery.*  The  law 
presumes,  in  the  absence  of  evidence  to  the  contrary,  that  the  date  of  the  deed 
is  the  date  of  its  delivery.*    Some  courts,  however,  hold  that  when  acknowl- 


Trusi  Co.  Moore,  (Ind.  1S9S)  50  N.  E.  Rep. 
72;  Woodbury  Fisher,  20  Ind.  388,  83  Am. 
Dl'c.  325;  Otto  -'.  Doty,  61  Iowa  23;  Patterson 
:■.  Snell,  67  Me.  559;  Allen  v.  De  Groodt,  105 
Mo.  442;  Sneathen  v.  Sneathen,  104  Mo.  202, 
24  .\m.  St.  Rep.  326;  Fay  v.  Richardson,  7 
Pick.  (Mass.)  91;  Jackson  v.  Leek,  12  Wend. 
(N.  Y.)  107;  Jackson  v.  Phipps,  12  Johns.  (N. 
Y.)42i;  Roosevelt  v.  Carow,  6  Barb.  (N.  Y.) 
igo;  Shoenberger  v.  Zook,  34  Pa.  St.  24; 
Duriand's  .Appeal,  116  Pa.  St.  93;  McLaughlin 
V.  Mc.Manigle,  63  Tex.  553;  Lang  v.  Smith,  37 
W.  Va.  725. 

But  May  Be  Accepted  After  the  Grantor's 
Death.  —  Colyer  v.  llyden,  94  Ky.  180,  Foster 
V.  -Mansfield,  3  Met.  (Mass.)  412,  37  Am.  Dec. 
154;  Thatcher  v.  St.  Andrew's  Church,  37 
Mich.  264;  Allen  v.  De  Groodt,  105  Mo.  442; 
Sneathen  Sneathen,  104  Mo.  201,  24  Am.  St. 
Rep.  326;  Goodell  v.  Pierce,  2  Hill  (N.  Y.)  659; 
McLean  y.  Nelson,  i  Jones  L.  (46  N.  Car.)  396. 
But  see  Fisher  v.  Hall,  41  N.  Y.  416;  Pruts- 
man  r'.  Baker,  30  Wis.  644,  11  Am.  Rep.  592. 

The  Grantee  Must  Be  in  Being  at  the  Time  of 
Delivery.  —  Miller  v.  Physick,  24  Ark.  244; 
Wiggins  Lusk,  12  111.  132;  Morgan  v.  Hazle- 
hurst  Lodge,  53  Miss.  665;  Fisher  v.  Hall,  41 
N.  Y.  416;  Martin  v.  Ramsey,  5  Humph. 
(Tenn.)  349. 

Ignorance  of  Law.  —  A  delivered  a  deed  to 
B,  with  the  intent  to  pass  title  thereby.  Both 
A  and  B  supposed  that  the  deed  could  be  re- 
voked at  any  time  before  record.  It  was  held 
that  the  legal  effect  of  the  deed  and  its  deliv- 
ery were  not  altered  by  this  mistake.  Hinch- 
liff  7\  Hinman,  18  Wis.  130. 

Alteration.  —  There  can  be  but  one  delivery 
of  the  same  deed.  If,  therefore,  a  deed  is 
altered  and  again  delivered,  this  is  not  a  re- 
delivery, but  a  delivery  of  a  new  deed.  The 
deed  as  altered  takes  effect  at  the  time  of  the 
second  delivery.    Stiles  v.  Probst,  69  111.  382. 

A  deed  was  abandoned  before  delivery  as  an 
unsatisfactory  method  of  carrying  out  a  family 
arrangement.  A  substitute  was  prepared  and 
failed  of  its  object.  It  was  held  that  the  first 
deed  was  not  revived  by  the  abandonment  of 
the  second.  Donnelly  v.  Rafferty,  172  Pa.  St. 
587. 

Family  Settlements  and  Declarations  of  Trust 

are  held  effective  in  equity  although  retained 
in  the  grantor's  custody  and  never  delivered 
during  his  life.  Tarbo.x  v.  Grant,  (N.  J.  1898) 
39  Atl.  Rep.  378;  Ruckman  Ruckman,  33 
N.  J.  Eq.  358;  Souverbye  v.  Arden,  i  Johns. 
Ch.  (N.  Y.)  240. 

1.  Deed  Takes  Effect  from  Delivery  —  Illinois. 
—  Blake  v.  Fash,  44  111.  302. 

Massachusetts.  —  Fairbanks  v.  Metcalf,  8 
Mass.  230;  Hatch  v.  Hatch,  9  Mass.  307,  6 
Am.  Dec.  67;  Harrison  v.  Phillips  Academy, 
12  Mass.  455. 

Mississippi. — Anderson  r.  Lewis,  Freem. 
(Miss.)  178. 

Ne-v  York.  —  Jackson  -■.  Bard,  4  Johns.  (N. 
Y.)  230,  4  Am.  Dec.  267;  Jackson  v.  Schoon- 
maker,  2  Johns.  (N.  Y.)  230. 

North  Carolina.  —  Goodson  v.  Whitfield,  5 


Ired.  Eq.  (40  N.  Car.)  163;  Vaughan  v.  Parker, 
112  N.  Car.  96. 

Ohio.  —  Hood  V.  Brown,  2  Ohio  268. 

Pennsylvania.  —  Cover  v.  Manaway,  115  Pa. 
St.  338,  2  Am.  St.  Rep.  552. 

South  Carolina.  —  M 'Cants  v.  M'Connell,  I 
Mill  (S.  Car.)  190;  McKenzie  v.  Roper,  2 
Strobh.  L.  (S.  Car.)  306:  McDowel  v.  Cham- 
bers, I  Strobh.  Eq.  (S.  Car.)  347,  47  Am.  Dec. 
539- 

Texas.  —  Tuttle  v.  Turner,  28  Tex.  759. 
Virginia.  —  Harman  v.  Oberdorfer,  33  Gratt. 
(Va.)  497. 

Wisconsin.  —  City  Bank  v.  McClellan,  21 
Wis.  112;  Wheeler  v.  Single,  62  Wis.  380. 

After  delivery  no  act  of  the  grantor  can 
affect  the  operation  of  the  deed.  Hancock  v. 
Dodd,  (Tenn.  1896)  36  S.  W.  Rep.  742,  citing  5 
Am.  and  Eng.  Encvc.  of  Law  (ist  ed.)424,  425. 

And  the  fact  that  the  grantor  in  a  deed  of 
gift  fairly  made,  after  its  execution,  delivery, 
and  lodgment  for  record,  procured  its  return 
before  record  and  destroyed  it,  will  not  divest 
the  title  conveyed  by  it.  Vaughn  v.  Moore,  89 
Va.  925,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  447,  448.  See  infra,  this  title,  He- 
delivery. 

Commissioner's  Deed.  —  A  commissioner  ap- 
pointed to  convey  land  in  partition  proceed- 
ings duly  executed  and  acknowledged  his 
deed.  It  was  held  that  the  title  passed  whea 
the  court  confirmed  his  report.  Cocks  v.  Sim- 
mons, 57  Miss.  183. 

2.  Date  of  Deed  Presumed  Date  of  Delivery  — 
United  States.  —  U.  S.  z\  Le  Baron,  19  How. 
(U.  S.)  73- 

California.  —  Ward  v.  Dougherty,  75  CaL 
240,  7  Am.  St.  Rep.  151. 

Florida.  —  Billings  v.  Stark,  15  Fla.  297. 

Illinois. — Jayne  v.  Gregg,  42  111.  413;: 
Blake  v.  Fash,  44  111.  302;  Deininger  v.  Mc- 
Connell,  41  111.  227;  Darst  v.  Bates,  51  111.  439;. 
Hardin  v.  Crate,  78  111.  533;  Walker  v. 
Doane,  131  111.  27. 

Iowa.  —  Robinson  v.  Gould,  26  Iowa  89;. 
Henry  County  v.  Bradshaw,  20  Iowa  355. 

Kansas.  —  Clark  v.  Akers,  16  Kan.  166. 

Kentucky.  —  M'Connell  v.  Brown,  Litt.  Sel- 
Cas.  (Ky.)  459;  Ford  v.  Gregory,  10  B.  Mon. 
(Ky.)  180;  Breckenridges  v.  Todd,  3  T.  B. 
Mon.  (Ky.)  52,  16  Am.  Dec.  83;  Alexander  v.. 
Kermel,  8l  Ky.  345. 

Maine.  —  Sweetser  v.  Lowell,  33  Me.  446. 

New  Jersey.  ■ —  Ellsworth  i'.  Central  R.  Co.,. 
34  N.  J.  L.  93. 

N'e'w  York.  —  Harris  v.  Norton,  16  Barb.  (N. 
Y.)  264;  Robinson  v.  Wheeler,  25  N.  Y.  252r 
Purdy  V.  Coar,  109  N.  Y.  448,  4  Am.  St.  Rep. 
491;  Elsey  V.  Metcalf,  i  Den  (N.  Y.)  323; 
Carnes  v.  Piatt,  41  N.  Y.  Super.  Ct.  435;  Vair 
Rensselaer  v.  Vickery,  3  Lans.  (N.  Y.)  59. 

Virginia.  —  Raines  z'.  Walker,  77  Va.  92;. 
Harman  v.  Oberdorfer,  33  Gratt.  (Va.)  502. 

IVisconsin.  — Wheeler  v.  Single,  62  Wis.  3S0.. 

Canada.  —  Hayward  v.  Thacker,  31  U.  C.  Q_ 
B.  427. 

Two  Deeds  Part  of  One  Transaction.  —  Two- 
deeds  were  acknowledged  and  received  foir 
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edgment  is  essential  to  the  validity  of  a  deed,  and  the  date  of  acknowledgment 
differs  from  the  date  of  the  deed,  the  deed  was  delivered  at  the  date  of  its 
acknowledgment.*  These  presumptions  are  disputable,  and  the  time  of 
delivery  may  always  be  proved.* 

(2)  What  Is  Delivery.  —  (a)  Definition.  — ■  Delivery  is  a  word,  act,  or  both 
combined,  by  which  a  grantor  expresses  a  present  intention  to  divest  himself 
of  title  to  property  described  in  an  appropriate  deed.* 

(b)  Need  Not  Be  Manual.  —  No  particular  form  of  delivery  is  required.  A  deed, 
may  be  manually  given  by  the  grantor  to  the  grantee,  yet  manual  delivery  is. 


unnecessary.* 

record  on  the  same  date.  The  one  was  a 
deed  of  trust  and  the  other  released  a  former 
deed  of  trust.  Although  the  deeds  bore  differ- 
ent dates,  both  were  held  to  have  been  deliv- 
ered at  the  same  time  because  parts  of  one 
transaction.  Summers  v.  Dame,  31  Gratt. 
(Va.)  791. 

Forged  Instnunent,  —  In  the  case  of  a  forged 
instrument  the  law  does  not  presume  that  it 
was  delivered  on  the  day  of  its  date.  Rem- 
ington Paper  Co.  v.  O'Dougherty,  Si  N.  Y.  474. 

Several  Grantees.  —  A  deed  vvas  acknowl- 
edged by  several  grantees  on  different  days 
subsequent  to  its  date.  It  was  held  that  the 
presumption  of  law  that  it  was  delivered  the 
day  of  its  date  was  rebutted.  Henderson  v. 
Baltimore,  8  Md.  352. 

The  Determining  Fact. —  In  order  to  deter- 
mine whether  a  deed  was  delivered  on  the  day 
of  its  date  or  at  some  other  time,  the  funda- 
mental question  is,  When  did  the  minds  of 
the  parties  meet  in  considering  the  grantee  in- 
vested with  title?  McCullough  v.  Day,  45 
Mich.  554. 

1.  Date  of  Acknowledgment  Held  Controlling. 

— ^  Henry  County  <■.  Hradshaw,  20  Iowa  355; 
Loomis  Pingree,  43  Me.  299;  Blanchard  v. 
Tyler,  12  Mich.  339:  Johnson  v.  Moore,  28 
Mich.  3;  Gorman  v.  Stanton,  5  Mo.  App.  585; 
WyckofT  V.  Remsen,  11  Paige  (N.  Y.)  564; 
Krolasky  v.  Furey,  12  Phila.  (Pa.)  428.  CVot- 
p^irf  Henderson  z'.  Baltimore,  8  Md.  353. 
Contra,  Bull  v.  Griswold,  19  111.  631. 

Three  Dates.  —  A  deed  bore  one  date,  its 
acknowledgment  a  later  date,  and  the  record 
of  it  a  date  still  later.  It  was  held  that  in  the 
absence  of  evidence  to  the  contrary  the  deed 
would  be  held  delivered  at  least  as  early  as  the 
date  of  its  acknowledgment.  This  is  espe- 
cially so  where  the  deed  contains  the  words 
"  sealed  and  delivered  in  presence  of  "  before 
the  acknowledgment.  Clark  v.  Akers,  16 
Kan.  166. 

2.  True  Date  of  Delivery  May  Always  Be 
Proved.  —  Unit,;l  S/<i/,:(.  —  U.  S.  r  .  Lc  Haron, 
19  How.  (U.  S.)  73;  Gardner  -■.  Collins,  3 
Mason  (U.  S.)  398. 

Arkansas.  —  Meech  v.  Fowler,  14  Ark.  29. 

Iowa.  —  Savery  v.  Browning,  18  Iowa  249; 
Lyon  V.  Mcllvaine,  24  Iowa  9. 

Kansas. — Clark  v.  Akers,  16  Kan.  166. 

Kentucky.  —  Brcckenridges  v.  Todd,  3  T.  B. 
Mon.  (Ky.)  52,  16  Am.  Dec.  83. 

Maine.  —  Sweetser  v.  Lowell,  33  Me.  446; 
Cutts  V.  York  Mfg.  Co.,  18  Me.  190. 

Massachusetts.  —  Lee  v.  Massachusetts  F.  & 
M.  Ins.  Co.,  6  Mass.  219;  Harrison  v.  Phillips 
Academy,  12  Mass.  455;  Smith  v.  Porter,  10 
Gray  (.Mass.)  67. 


Michigan.  —  Blanchard        Tyler,  12  Mich. 


339- 

Minnesota.  —  Banning  -•.  Edes,  6  Minn.  402. 
New  York.  —  Mitchell  v.  Bartlett,  51  N.  Y. 
453;  Harris  v.  Norton,  16  Barb.  (N.  Y.)  264;. 
Jackson  v.  Bard,  4  Johns.  (N.  Y.)  230,  4  Am. 
Dec.  287;  Center  v.  Morrison,  31  Barb.  (N. 
Y.)  155;  Elsey  v.  Metcalf,  i  Den.  (N.  Y.)  323. 

Pennsylvania.  —  Geiss  v.  Odenheimer,  4 
Yeates  (Pa.)  278,  2  Am.  Dec.  407. 

Virginia.  —  Colquhoun  v.  Atkinsons,  6 
Munf.  (Va.)  550. 

3.  Definition.  —  Berry  v.  .\nderson,  22  Ind. 
39;  Dearmond  v.  Dearmond,  10  Ind.  rgi; 
Hughes  V.  Easten,  4  ].  J.  Marsh.  (Ky.)  572,  20 
Am.  Dec.  230;  Mills  v.  Gore,  20  Pick.  (Mass.)- 
36;  Methodist  Episcopal  Church  -  .  Jaques,  I 
Johns.  Ch.  (N.  Y.)  450;  Verplank  v.  Sterry,  12 
Johns.  (N.  Y.)  536,  7  Am.  Dec.  348. 

Delivery  is  "  the  transfer  of  a  deed  from  the 
grantor  to  the  grantee,  or  some  person  acting 
in  his  behalf,  in  such  manner  as  to  deprive 
the  grantor  of  the  right  to  recall  it  at  his 
option.  An  ahsolitte  delivery  is  one  which  is 
complete  upon  the  actual  transfer  of  the  in- 
strument from  the  possession  of  the  grantor. 
A  conditional  delivery  is  one  which  passes  the 
deed  from  the  possession  of  the  grantor,  but 
is  not  to  be  completed  by  possession  in  the 
grantee,  or  a  third  person  as  his  agent,  until 
the  happening  of  a  specified  event."  Bou- 
vier's  L.  Diet. 

Proof  of  Delivery  Between  Parties  and  as  to 
Third  Parties.  —  As  between  grantor  and 
grantee,  the  question  of  delivery  is  one  to  be 
determined  by  a  fair  preponderance  of  evi- 
dence. But  when  rights  of  third  persons  have 
intervened,  the  proof  of  nondelivery  should 
be  clear  beyond  reasonable  doubt;  and  in 
many  cases  the  grantor  will  be  absolutely 
estopped  from  denying  the  delivery.  Carusi 
V.  Savary,  6  -App.  Cas.  (I).  C.)  330. 

4.  Manual  Delivery  Unnecessary  —  England.  — 
Doe  Knight,  5  B.  &  C.  671.  12  E.  C.  L.  351; 
Xenos  VVickham,  L.  R.  2  H.  L.  309.  See 
Exton  V.  Scott,  6  Sim.  31. 

Alabama.  —  McLure  v.  Colclough,  17  Ala.  8g. 
Delazuare.  —  Pennel    v.    Wevant,    2  Harr. 
(Del.)  501. 

Illinois.  —  Rivard  v.  Walker,  39  III.  413; 
Rodemcicr  v.  Brown,  169  III.  347. 

Indiana.  —  Somers  i'.  Pumphrey,  24  Ind. 
243;  Mallett  V.  Page,  8  Ind.  364. 

Iowa.  —  Newton  t'.  Bealer,  41  Iowa  334. 
Kentucky.  —  Ward  -'.  Small,  90  Ky.   198,  12 
Ky.  L.  Rep.  58. 
Maryland.  —  Duer  v.  James,  42  Md.  492. 
Minnesota.  —  Ciaslon  r.  Merriam,  33  .Minn. 
271;  Schmitt  f.  Schmitt,  31  Minn,  106;  Conlan 
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(c)  A  Question  of  Intention.  —  The  real 
by  his  acts  or  words,  or  both,  intend 
deed  is  deHvered.* 

V.  Grace,  36  Minn.  276;  Stevens  v.  Hatch,  6 
Minn.  64. 

Montana.  —  Martin  v.  Flaharty,  13  Mont.  96. 

A'l'braska.  • —  Brown  v.  Westcrfield,  47  Neb. 
399;  Issitt  v.  Dewey,  47  Neb.  196. 

jVc-iU  Hampshire. — Warren  v.  Swett,  31  N. 
H.  332. 

A'ew  Jersey.  —  Cannon  v.  Cannon,  26  N.  J. 
Eq.  316;  Folly  v.  Vantuyl,  9  N.J.  L.  153;  Den 
V.  Monjoy,  7  N.  J.  L.  173;  Den  v.  P'arlee,  21 
N.  J.  L.  285. 

North  Carolina.  —  Floyd  v.  Taylor,  12  Ired. 
L.  (34  N.  Car.)  47;  Waddell  v.  Hewitt,  i  Ired. 
Eq.  (36  N.  Car.)  475- 

Ohio.  —  Dukes  v.  Spangler,  35  Ohio  St.  119. 

Pennsylvania.  —  Rigler  v.  Cloud,  14  Pa.  St. 
361;  Dayton  v.  Newman,  19  Pa.  St.  194. 

South  Carolina.  —  Harris  v.  Saunders,  2 
Strobh.  Eq.  (S.  Car.)  370. 

Tennessee.  —  Davis  v.  Garrett,  91  Tenn.  147. 

Texas.  —  Hubbard  v.  Cox,  76  Tex.  239. 

Delivery  to  the  Agent  of  the  Grantee  is  effect- 
ive. Frost  V.  Galesburg,  etc.,  R.  Co.,  167  111. 
161. 

1.  Test  of  Delivery  Is  Grantor's  Intention  to 
Divest  Himself  of  Title —  United  States.  —  Aus- 
tin V.  Fendall,  2  MacArthur  (D.  C.)  362. 

Alabama.  —  Goodlett  v.  Kelly,  74  Ala.  213. 

Ca/z/f —  McGrath  v.  Hyde,  81  Cal.  38; 
Hibberd  v.  Smith,  67  Cal.  554,  56  Am.  Rep. 
726. 

Georgia. — Rutledge  v.  Montgomery,  30  Ga. 
899;  O'Neal  V.  Brown,  67  Ga.  707. 

Illinois.  —  Weber  v.  Christen,  121  111.  91,  2 
Am.  St.  Rep.  68;  Walter  v.  Way,  170  111.  96; 
Bryan  v.  Wash,  7  111.  557;  Gunnell  v.  Cocker- 
ill,  79  111.  79;  Byars  v.  Spencer,  loi  111.  429,  40 
Am.  Rep.  212;  Wellington  v.  Heermans,  110 
111.  564;  Williams  v.  Evans,  154  111.  98. 

Indiana.  —  Burkholder  v.  Casad,  47  Ind. 
418;  Henry  v.  Anderson,  77  Ind.  361. 

Iowa.  —  Parker  v.  Parker,  56  Iowa  ill; 
Steel  V.  Miller,  40  Iowa  402;  Adams  v.  Ryan, 
61  Iowa  733;  Newton  v.  Bealer,  41  Iowa  334; 
American  v.  Frank,  62  Iowa  202. 

Kansas.  —  Tucker  v.  Allen,  16  Kan.  312. 

Louisiana.  — Janbert  v.  Quilter,  48  La.  Ann, 
244. 

Maine.  —  Hill  v.  McNichol,  80  Me.  209. 

Maryland.  —  Byers  v.  McClanahan,  6  Gill  & 
J.  (Md.)  250;  Stewart  v.  Reddit,  3  Md.  67. 

Massachusetts.  —  Snow  v.  Orleans,  126  Mass. 
453- 

Michigan.  —  Stevens  v.  Castel  63  Mich. 
Ill;  Burnett  v.  Burnett,  40  Mich.  361. 

Minnesota.  —  Nazro  v.  Ware,  38  Minn.  443; 
Thompson  v.  Easton,  31  Minn.  99. 

Missouri.  —  Miller  v.  Lullman,  81  Mo.  311; 
Tyler  v.  Hall,  106  Mo.  313,  27  Am.  St.  Rep. 
337. 

Montana,  —  Martin  v.  Flaharty,  13  Mont.  96. 

A^ebraska.  —  Brittain  v.  Work,  13  Neb.  347. 

New  Hampshire  —  Ela  v.  Kimball,  30  N.  H. 
126;  Warren  v.  Swett,  31  N.  H.  332. 

New  Jersey.  —  Terhune  v.  Oldis,  44  N.  J. 
Eq.  146;  Crawford  v.  Bartholf,  i  N.J.  Eq.  458. 

New  York. — Grain  v.  Wright,  114  N.  Y. 
307;  Roosevelt  v.  Carow,  6  Barb.  (N.  Y.)  190; 


est  of  delivery  is  this :  Did  the  grantor 
to  divest  himself  of  title?    If  so,  the 


Thompson  v.  Hammond,  i  Edw.  Ch.  (N.  Y.) 
497;  Souverbye  v.  Arden,  I  Johns.  Ch.  (N. 
Y.)  240;  Stillwell  V.  Hubbard,  20  Wend.  (N.  Y.) 
44;  Carnes  v.  Piatt,  6  Robt.  (N.  Y.)  270; 
Jacobs  V.  Alexander,  19  Barb.  (N.  Y.)  243; 
Methodist  Episcopal  Church  v.  Jaques,  I 
Johns.  Ch.  (N.  Y.)  450. 

North  Carolina.  —  Green  v.  Kornegay,  4 
Jones  L.  (49  N.  Car.)  66,  67  Am.  Dec.  261; 
Ward  V.  Ward,  2  Hayw.  (2  N.  Car.)  226. 

Ohio.  —  Steele  v.  Lowry,  4  Ohio  72,  19  Am. 
Dec.  581. 

Pennsylvania.  —  Critchfield  v.  Critchfield,  24 
Pa.  St.  100;  McKinney  v.  Rhoads,  5  Watts 
(Pa.)  343. 

Tetinessee.  —  Farrar  v.  Bridges,  5  Humph. 
(Tenn.)  411,  42  Am.  Dec.  439;  Nichol  v.  David- 
son County,  3  Tenn.  Ch.  547;  Cazassa  v, 
Cazassa,  92  Tenn.  573,  36  Am.  St.  Rep.  112. 

Texas.  —  StefBan  v.  Milmo  Nat.  Bank,  69 
Tex.  513;  Lewis  v.  Ames,  44  Tex.  319. 

West  Virginia.  —  Davis  v.  Ellis,  39  W.  Va. 
226,  citing  5  Am.  and  Eng.  Encyc.  of  LAw(ist 
ed.)448;  Delaplain  v.  Grubb,  (W.  Va.  1898)  30 
S.  E.  Rep.  201. 

Wisconsin.  —  Le  Saulnier  v.  Loew,  53  Wis. 
207;  Curry  v.  Colburn,  (Wis.  1898)  74  N.  W. 
Rep.  778. 

Compare  Rhodes  v.  School  Dist.  No.  14,  30 
Me.  iio;  Otis  v.  Spencer,  102  111.  622,  40  Am. 
Rep.  617. 

To  constitute  delivery  of  a  deed  it  must- 
clearly  appear  that  it  was  the  intention  of  the 
grantor  that  the  deed  should  pass  the  title  at 
the  time  and  that  he  should  lose  all  control 
over  it.  Wilson  v.  Wilson,  158  111.  567,  49 
Am.  St.  Rep.  176;  Brown  v.  Brown,  167  111. 
631. 

Evidence.  —  Intention  to  deliver  may  be 
established  by  the  language  of  the  grantor  or 
by  his  acts.  Gould  v.  Day,  94  U.  S.  405; 
Weber  v.  Christen,  121  111.  91,  2  Am.  St.  Rep. 
68;  Brown  v.  Brown,  66  Me.  316;  Armstrong 
V.  Armstrong,  19  N.  J.  Eq.  357;  Ruckman  v. 
Ruckman,  32  N.  J.  Eq.  259;  Cannon  v.  Can- 
non, 26  N.  J.  Eq.  316;  Folly  v.  Vantuyl,  9  N. 
J.  L.  153;  Crawford  v.  Berthoff,  i  N.  J.  Eq.  467. 

The  court  will  infer  that  the  deed  has  been 
delivered  from  concurrent  acts  of  the  parties 
recognizing  a  change  of  title.  Gould  \v.  Day, 
94  U.  S.  405. 

Parol  evidence  is  admissible  to  show  that  a 
deed  was  never  delivered.  Price  v.  Hudson, 
125  111.  284;  Reichart  v.  Wilhelm,  83  Iowa  510; 
Brackett  v.  Barney,  28  N.  Y.  333;  Curry  v. 
Colburn,  (Miss.  1898)  74  N.  W.  Rep.  778.  See 
also  the  titles  Bills  of  Exchange  and  Prom- 
issory Notes,  vol.  4,  p.  151;  Parol  Evidence. 

Intention  Expressed  by  Words.  —  A  father 
executed  a  deed  in  favor  of  his  infant  son. 
He,  however,  retained  possession  of  the  deed 
until  his  death.  On  various  occasions  he  ex- 
pressed his  desire  that  the  property  in  question 
should  belong  to  his  son.  It  was  held  that  the 
law  would  give  effect  to  his  intention,  although 
there  had  been  no  manual  delivery.  Newton 
v.  Bealer,  41  Iowa  334.  See  also  Gammon  v. 
Jodrey,  11  Nova  Scotia  314. 
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Wrongful  Delivery  Vests  No  Title.  —  If  the  grantor  prepares  a  deed,  which  is  taken 
out  of  his  possession  by  theft  or  fraud,  and  given  to  the  grantee,  the  deed  is 
not  deHvered,  and  no  title  passes.* 

Eatification  of  "Wrongful  Delivery.  —  Yet  the  grantor  may  ratify  the  wrongful 
taking  by  allowing  the  deed,  after  complete  knowledge  of  the  fact,  to  remain, 
without  objection,  in  the  grantee's  possession.* 

(d)  "With  Eight  to  Kecall.  —  It  has  happened,  not  unfrequently,  that  a  deed 
has  been  given  to  a  third  party  to  deliver  to  the  grantee  unless  sooner  recalled 
by  the  grantor.  This  does  not  constitute  a  delivery.  A  deed  is  not  delivered 
until  the  grantor  either  has  actually  placed  it  beyond  his  control  or  has  indi- 
cated an  intention  of  so  treating  it.* 


Intention  to  Deliver  Not  Affected  by  Subsequent 
Intention. —  \V.  and  S.  agreed  that  certain  land 
should  be  partitioned.  They  both  called  upon 
R.,  who  was  requested  by  them  to  draw  the 
deeds.  He  did  so,  and  handed  to  each  his 
deed  after  it  was  properly  executed.  S.  put 
his  deed  into  his  pocket.  W.  placed  his  on  a 
table  near  him.  S.  asked  R.  for  his  bill,  and 
W.  thereupon  expressed  a  doubt  whether  he 
ought  to  pay  half  the  bill.  S.  threw  down  the 
deed  he  had  received  from  W.,  and  took  from 
the  table  the  deed  he  had  given  W.  and  left  the 
room.  It  was  held  that  the  deeds  were  delivered 
when  R.  gave  them  to  S.  and  W.  Warren  v. 
Swett,  31  X.  H.  332. 

1.  Possession  "Wrongfully  Procured  by  Grantee 
No  Delivery — California.  —  Dennis  v.  Velati, 
96  Cal.  223. 

Illinois.  —  Hadlock  v.  Hadlock,  22  III.  384. 

Indiana.  —  Henry  v.  Carson,  96  Ind.  412; 
"Woodbury  v.  Fisher,  20  Ind.  387,  83  Am.  Dec. 
325- 

Iowa.  —  Golden  v.  Hardesty,  93  Iowa  622. 

Kentucky.  —  Barlow  v.  Hinton,  I  A.  K. 
Marsh.  (Ky.)  97. 

Massachusetts.  —  "Wall  v.  Hickey,  112  Mass. 
171. 

Missouri.  —  Pitts  v.  Sheriff,  ro8  Mo.  no. 
New  Hampshire.  —  Adams  v.  Kenney,  59  N. 
H.  133. 

New  York.  —  Day  v.  Mooney,  6  Thomp.  & 
C.  (N.  Y.)  382,  4  Hun  (N.  Y.)  134. 

Ohio.  —  Ogden  v.  Ogden,  4  Ohio  St.  182. 

Oregon.  —  Allen  v.  Ayer,  26  Oregon  589. 

Vermont.  —  Dvvinell  v.  Bliss,  58  "Vt.  353. 

Wisconsin.  —  Fisher  v.  Bcckwith,  30  Wis. 
55,  n  Am.  Rep.  546;  Flannigan  v.  Goggins, 
71  Wis.  28. 

A.  gave  to  his  attorney  a  duly  executed  deed, 
with  instructions  to  deliver  it  to  B.  when  the 
purchase  price  was  paid.  B.  abandoned  the 
contract.  The  deed  was  fraudulently  pro- 
cured by  an  unknown  person,  and  by  a  regu- 
lar course  of  conveyancing  the  properly  in 
question  came  into  the  possession  of  D. 
A.,  during  this  time,  was  out  of  the  country, 
and  ignorant  of  what  had  happened.  It  was 
held  that  D.  acquired  no  title  as  against  A. 
Henry  -'.  Carson,  96  Ind.  412. 

Evidence.  —  When  the  question  is  whether 
the  deed  was  delivered  without  authority,  by 
collusion  between  tiie  grantor's  agent  and  the 
grantee,  offers  communicated  by  the  agent  to 
his  principal  as  coming  from  the  grantee,  and 
instructions  given  by  the  principal  to  the 
agent  as  to  delivery,  are  admissible.  Adams 
V.  Kenney,  59  N.  H.  133. 

2.  Eatification.  —  Shults  v.  Shults,  159  111. 
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654;  Lancaster  v.  Blaney,  140  III.  203;  Mc- 
Nulty  V.  McNulty,  47  Kan.  208;  Cotton  v. 
Gregory,  10  Neb.  125;  Fisher  v.  Beckwith,  30 
Wis.  55,  n  Am.  Rep.  546. 

Eecognition  of  Grantee's  Title. —  If  a  deed 
deposited  as  an  escrow  was  fraudulently  deliv- 
ered to  the  grantee,  and  he  conveys  the  prop- 
erty to  an  innocent  purchaser,  the  latter  will 
not,  ordinarily,  take  a  good  title.  But  this 
rule  will  not  be  carried  to  the  extent  of  allow- 
ing the  grantor  to  recognize  the  grantee's  pos- 
session for  some  purposes  and  deny  it  for 
others,  especially  when  to  do  so  would  result 
in  injury  to  an  innocent  party.  Cotton 
Gregory,  10  Neb.  125. 

Negligence  Constituting  an  Estoppel.  —  -Al- 
though it  is  essential  to  the  validity  of  a  deed 
that  it  should  be  delivered  with  the  consent  of 
the  grantor,  yet  if  the  grantor  executes  a  deed 
and  leaves  it  where  he  knows  the  grantee,  if 
disposed,  can  readily  procure  it,  and  if  in  fact 
the  grantee  does  procure  it  and  conveys  to  an 
innocent  purchaser,  it  is  held  that  the  grantor 
is  estopped  from  denying  the  purchaser's  title 
because  of  his  negligence.  Fisher  v.  Beck- 
with, 30  Wis.  55,  II  Am.  Rep.  546. 

3.  Delivery  Not  Consistent  with  Intention  to 
Becall  —  England.  —  Doe  v.  Knight,  5  B.  &  C. 
671,  12  E.  C.  L.  351. 

United  States.  —  Harman  v.  Harman,  70 
Fed.  Rep.  894,  34  U.  S.  App.  316. 

Illinois. — Stinson  v.  Anderson,  96  111.  373; 
Wilson  V.  Wilson,  158  111.  567,49  Am.  St.  Rep. 
176;  Provart  v.  Harris,  150  111.  40;  Price  v. 
Hudson,  125  111.  284;  Wiggins  v.  Lusk,  12  111. 
132. 

Indiana.  —  Hockett  v.  Jones,  70  Ind.  227. 

Iowa.  —  Logsdon  v.  Newton,  54  Iowa  448. 

Maine.  —  Brown  v.  Brown,  66  Me.  316. 

Massachusetts.  —  O'Kelly  v.  O'Kelly,  8  Met. 
(Mass.)  436. 

Michigan.  —  Burk  v.  Sproat,  96  Mich.  404; 
Howard  v.  Patrick,  38  Mich.  805. 

Mississippi.  —  Wall  v.  Wall,  30  Miss.  91,  64 
Am.  Dec.  147;  Weisinger  v.  Cock,  67  Miss. 
511,  19  Am.  St.  Rep.  320. 

Missouri.  —  Vanstone  v.  Goodwin,  42  Mo. 
App.  39. 

A^ew  Hampshire.  —  Johnson  7/.  Farley,  45  N. 
H.  505;  Parker  v.  Dustin,  22  N.  H.  424;  Cook 
V.  Brown,  34  N.  H.  475;  Baker  v.  Haskell,  47 
N.  H.  479,  93  Am.  Dec.  445. 

Ne7v  York.  —  Brown  v.  Austen,  35  Barb. 
(N.  Y.)  341;  Tooley  v.  Dibble,  2  Hill  (N.  Y.) 
641;  Jacobs  V.  y\lexander,  19  Barb.  (N.  Y.) 
243;  Stilwell  V.  Hubbard,  20  Wend.  (N.  Y.) 
44. 

North  Carolina.  —  Bailey  v.  Bailey,  7  Jones 
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(3)  For  Inspection  and  Examination.  —  A  duly  executed  deed  given  by  the 
grantor  to  the  grantee  or  his  agent  for  examination  is  not  delivered.*  Vice 
versa,  if  a  deed,  duly  delivered,  is  returned  to  the  grantor  to  correct  clerical 
errors  or  formal  defects,  the  grantee's  title  is  not  affected  thereby.* 

(4)  For  the  Grantee  s  Use.  —  It  is  not  necessary  for  the  grantor  to  deliver 
the  deed  to  the  grantee  in  person.  A  deed  delivered  to  a  third  person  for  the 
use  and  benefit  of  the  grantee  is  delivered  to  him,*  but  the  deed  while  in  the 


L.  (52  N.  Car.)  44;  Phillips  v.  Houston,  5 
Jones  L.  (50  N.  Car.)  302. 

0!iio.  —  Ball  -'.  Foreman,  37  Ohio  St.  139. 

Pcniisvlvania.  —  Stephens  v.  Huss,  54  Pa. 
St.  20. 

South  Carolina.  —  Milledge  -'.  Lamar,  4 
Desaus.  (S.  Car.)  617. 

Tennessee.  —  Brevard  v.  Neely,  2  Sneed 
(Tenn.)  164. 

Wisconsin.  —  Prutsman  v.  Baker,  30  Wis. 
644,  II  Am.  Rep.  592. 

Gontra.  —  Belden  v.  Carter,  4  Day  (Conn.) 
66,  4  Am.  Dec.  185,  limited  aiiJ  explained  in 
Stewart  7j.  Stewart,  5  Conn.  321,  and  probably 
overruled  by  Alsop  v.  Swathel,  7  Conn.  503; 
Shed  V.  Shed,  3  N.  H.  43a,  overruled  by  Cook 
V.  Brown,  34  N.  H.  460. 

Reason  for  the  Rule.  —  The  reason  for  this 
rule  was  discussed  by  the  Supreme  Court  of 
Nezu  Hampshire  in  the  case  of  Cook  v.  Brown, 
34  N.  H.  460,  by  which  the  earlier  case  of  Shed 
V.  Shed,  3  N.  H.  432,  was  overruled.  The 
court,  by  Eastman,  J.,  said:  "  So  long  as  a 
deed  is  wiihin  the  control  and  subject  to  the 
authority  of  the  grantor,  there  is  no  delivery. 
And  whether  in  the  hands  of  a  third  person  or 
in  the  desk  of  the  grantor  is  immaterial,  since 
in  either  case  he  can  destroy  it  at  his  pleas- 
ure. To  make  the  delivery  good  and  effect- 
ual, the  power  of  dominion  over  the  deed 
must  be  parted  with.  Until  then  the  instru- 
ment passes  nothing;  it  is  merely  ambulatory, 
and  gives  no  title.  It  is  nothing  more  than  a 
will  defectively  executed,  and  is  void  under  the 
statute.  *  *  *  There  must  be  a  time  when 
the  grantor  parts  with  his  dominion  over  the 
deed,  else  it  can  never  have  been  delivered.  So 
long  as  it  is  in  the  hands  of  a  depositary,  sub- 
ject to  be  recalled  by  the  grantor  at  any  time, 
the  grantee  has  no  right  to  it  and  can  acquire 
none;  and  if  the  grantor  dies  without  parting 
with  his  control  over  the  deed,  it  has  not  been 
delivered  during  his  life,  and  after  his  decease 
no  one  can  have  the  power  to  deliver  it." 

Recalled  by  Act.  —  A  deed  was  placed  in  the 
hands  of  one  of  the  grantees  with  the  under- 
standing that  it  should  take  effect  after  the 
grantor's  death,  unless  recalled  in  the  mean- 
time. The  grantor  offered  it  for  sale  and 
mortgaged  it  with  the  acquiescence  of  the 
grantees.  It  was  held  that  the  deed  was 
revoked.  Wilson  v.  Wilson,  158  111.  567,  49 
Am.  St.  Rep.  176. 

Grantor  Has  No  Further  Control  After  Delivery. 
—  .\fter  a  grantor  has  executed  and  delivered 
a  deed,  nothing  that  he  can  do,  direct,  or 
assent  to,  can  change  the  effect  of  the  instru- 
ment. Hancock  t.  Dodd,  (Tenn.  1896)  36  S. 
W.  Rep.  742,  eitins^  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  424,  425. 

Delivery  by  Agent  of  Grantor.  —  Where  a 
grantor  gave  a  deed  to  one,  directing  him  as 
his  agent  to  deliver  it  to  the  grantee,  and  the 


agent  before  making  delivery  returned  the  in- 
strument to  the  grantor,  who  destroyed  it,  it 
was  held  that  these  facts  were  insufficient  to 
establish  delivery.  Davis  v.  Ellis,  39  W.  Va. 
226. 

1.  Transfer  to  Grantee  for  Examination  Not  a 
Delivery.  —  Ford  v.  James,  2  Abb.  App.  Dec. 
(N.  Y.)  159;  Graves  -■.  Dudley,  20  N.  Y.  77; 
Brackett  Barney,  28  N.  Y.  333;  Puckett  v. 
Williams,  11  Tex.  Civ.  App.  308;  Curry  v. 
Colburn,  (Wis.  1898)  74  N.  W.  Rep.  778. 

2.  Return  to  Grantor  for  Correction  Does  Not 
Affect  Delivery.  —  Brooks  Isbell,  22  Ark. 
488;  Hyne  i'.  Osborn,  62  Mich.  235;  Albert  v. 
Burbank,  25  N.  J.  Eq.  404;  Meeks  v.  Stillwell, 
54  Ohio  St.  541;  Towery  v.  Henderson,  60 
Tex.  2gi. 

3.  Delivery  to  Third  Person  for  Grantee's  Use  — 

England.  —  Doe  v.  Knight,  5  B.  &  C.  671,  12 
E.  C.  L.  351. 

Canada.  —  Stephens  v.  Beatty,  27  Ont.  Rep. 
75- 

United  States.  —  Brown  v.  Brown,  I  Woodb. 
&  M.  (U.  S.)  330;  McCalla  v.  Bane,  45  Fed. 
Rep.  828,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  448. 

Arkansas.  —  Eastham  v.  Powell,  51  Ark. 
530. 

Connecticut.  —  Halluck  v.  Bush,  2  Root 
(Conn.)  26,  I  Am.  Dec.  60. 

Dela'iuare.  —  Doe  v.  Beeson,  2  Houst.  (Del.) 
246. 

Georgia.  —  Parker  v.  Salmons,  (Ga.  1897)  28 
S.  E.  Rep.  681. 

Illinois.  —  Young  v.  Stearns,  3  111.  App.  498; 
Henrichsen  -'.  Hodgen,  67  111.  179;  Morrison 
V.  Kelly,  22  111.  610,  74  Am.  Dec.  169;  Bennett 
V.  Waller,  23  111.  97;  Miller  v.  Meers,  155  111. 
284;  Haenni  v.  Bleisch,  146  111.  262;  Winter- 
bottom      Pattison,  152  111.  334. 

Indiana.  —  Guard  z>.  Bradley,  7  Ind.  600; 
Stewart  v.  Weed,  11  Ind.  92. 

lo'cva.  — •  McCormick  McCormick,  71  Iowa 
379;  Trask  v.  Trask,  go  Iowa  318,  48  Am.  St. 
Rep.  446,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  445. 

Kentucky.  —  Ward  Small,  90  Ky.  198,  12 
Ky.  L.  Re'p.  58. 

Maine.  —  Hatch  -■.  Bates,  54  Me.  136; 
Turner  v.  Whidden,  22  Me.  121. 

Massachusetts.  —  Mather  v.  Corliss,  103  Mass. 
568;  Wheelwright  -■.  V/heelwright,  2  Mass.  447, 
3  Am.  Dec.  66;  Hatch  v.  Hatch,  9  Mass.  307 
6  Am.  Dec.  67;  Fairbanks  t.  Metcalf,  8  Mass. 
230;  Marsh  v.  Austin,  i  Allen  (Mass.)  235. 

Minnesota.  —  Holcombe  v.  Richards,  38 
Minn.  38. 

Mississippi.  —  Kane  v.  Mackin,  g  Smed.  & 
M.  (Miss.)  387. 

Missouri. — Rumsey  v.  Otis,   133  Mo.  85; 
Ells  V.  Missouri  Pac.  R.  Co.,  40  Mo.  -'^pp.  165; 
Allen  V.  De  Groodt,  105  Mo.  442;  Sneathen  v. 
Sneathen.  104  Mo.  201,  24  Am.  St.  Rep.  326. 
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possession  of  the  third  party  must  be  beyond  the  grantor's  recall  and  control.* 
(5)  To  Third  Party  to  Deliver  After  Grantor  s  Death.  —  A  grantor  may 
deliver  a  deed  to  a  third  person  to  hold  until  the  grantor's  death  and  then  to 
deliver  it  to  the  grantee.    Such  a  delivery  is  perfectly  valid,*  but  the  deed 


A''e7u  Hampshire.  —  Peavey  v.  Tilton,  18  N. 
H.  151,  45  Am.  Dec.  365;  Buffum  v.  Green,  5 
N.  H.  80;  Canning  v.  Pinkham,  i  N.  H.  353. 

New  York.  —  Rosseau  v.  Bleau,  131  N.  Y. 
177,  27  Am.  St.  Rep.  578;  Everett  v.  Everett, 
48  N.  Y.  218;  Rose  V.  Baker,  13  Barb.  (N.  Y.) 
233;  Munoz  Wilson,  iii  N.  Y.  303;  Murphy 
V.  Briggs,  8g  N.  Y.  450:  Bunn  v.  Winthrop,  i 
Johns.  Ch.  (N.  Y.)  337;  Goodell  v.  Pierce,  2 
Hill  (N'.  Y.)  659;  Elsev  v.  Metcalf,  i  Den.  (N. 
Y.)  323;  Toolev  V.  Dibble,  2  Hill  (N.  Y.)  641; 
Church  V.  Oilman,  15  Wend.  (N.  Y.)  656,  30 
Am.  Dec.  82;  Ruggles  v.  Lawson,  13  Johns. 
(N.  Y.)  285,  7  Am.  Dec.  375;  Reed  -'.  Marble, 
10  Paige  (N.  Y.)  409;  Shrader  v.  Bonker,  65 
Barb.  (N.  Y.)  615;  Ernst  v.  Reed,  49  Barb.  (N. 
Y.)  367;  Brown  v.  Austen,  35  Barb.  (N.  Y.) 
341;  Roosevelt  v.  Carovv,  6  Barb.  (N.  Y.)  190; 
Verplank  v.  Sierry,  12  Johns.  (X.  Y.)  536,  7 
Am.  Dec.  348;  Rathbun  v.  Rathbun,  6  Barb. 
(\.  Y.)  98;  Diefendorf  Diefendorf,  (Su- 
preme Ct.)  29  N.  Y.  St.  Rep.  122. 

North  Carolina.  —  Tate  v.  Tate,  I  Dev.  &  B. 
Eq.  (21  N.  Car.)  22;  Wesson  Stephens,  2 
Ired.  Eq.  (37  N.  Car.)  557. 

Ohio.  —  Kemp  v.  Walker,  16  Ohio  iiS;  Shir- 
ley V.  Ayres,  14  Ohio  307,  45  Am.  Dec.  546; 
Crooks  V.  Crooks,  34  Ohio  St.  6io;  Black  v. 
Hoyt,  33  Ohio  St.  203;  Cincinnati,  etc.,  R.  Co. 
V.  Iliff,  13  Ohio  St.  235. 

Pennsylvania.  —  Read  v.  Robinson,  6  W.  & 
S.  (Pa.)  329;  Stephens  v.  Huss,  54  Pa.  St.  20; 
Eckman  v.  Eckman,  55  Pa.  St.  269;  Kyte  v. 
Kyle,  8  Kulp  (Pa.)  i. 

Texas.  —  Diehl  v.  Fowler.  10  Tex.  Civ.  App. 
558;  Herring  v.  Mason,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  797. 

Utah.  —  Wilson  v.  Kiesel,  g  Utah  397,  citing 
5  Am.  and  Eng.  Encyc.  of  La.w  (ist  ed.)  448. 

Wisconsin.  —  McPherson  v.  Featherstone,  37 
Wis.  632. 

The  Orantor'8  Wife  may  receive  delivery  for 
the  granlec.  Sneathcn  v.  Sneathen,  104  Mo. 
201,  24  Am.  St.  Rep.  326. 

Delivery  to  Grantee's  Husband.  —  Where  a 
deed  is  delivered  to  a  husband  for  his  wife, 
and  is  recorded  by  the  husband,  there  is  a 
good  delivery  vesting  title  in  the  wife.  Pool 
V.  Phillips,  167  111.  432. 

Time  the  Deed  Takes  Effect.  —  A  deed  deliv- 
ered to  a  third  parly  f<jr  the  benefit  of  the 
grantee  cannot  take  effect  until  accepted,  ex- 
pressly or  impliedly,  by  the  grantee.  When 
accepted,  if  other  equities  do  not  intervene,  the 
delivery  relates  back  to  the  first  delivery,  i.  e., 
the  delivery  to  the  third  party.  This  subject 
will  be  more  fully  treated,  infra,  under  the  sub- 
title Acceptance. 

Connecticut. — Jones  Jones,  5  Conn,  ill, 
16  Am.  Dec.  40. 

Illinois.  —  Stone  v.  Duvall,  77  III.  475. 

Indiana. — Goodpaster  v.  Leathers,  123  Ind. 

121. 

Massachusetts. — Wheelwright  v.  Wheel- 
wright, 2  Mass.  454,  3  Am.  Dec.  66;  Mather 
t/.  Corliss,  103  Mass.  568;  Foster  v.  Mansfield, 
3  Met.  (Mass.)  412,  37  Am.  Dec.  154. 


Michigan.  —  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264;  Wallace  v.  Harris,  32 
Mich.  3S0;  Ellis  V.  Secor,  31  Mich.  1S5,  iS  Am. 
Rep.  183. 

N'ew  York.  —  Hathaway  v.  Payne,  34  N.  Y. 
92;  Brown  v.  Danforth,  (Supreme  Ct.)  29  N. 
Y.  Si.  Rep.  420;  Rosseau  v.  Bleau,  131  N.  Y. 
177,  27  Am.  St.  Rep.  578;  Brown  v.  Austen,  35 
Barb.  (N.  Y.)  341. 

Ohio.  —  Crooks  v.  Crooks,  34  Ohio  St.  610; 
Shirley  v.  Ayres,  14  Ohio  307,  45  Am.  Dec.  546. 

Pennsylvania.  —  Stephens  v.  Rinehart,  72 
Pa.  St.  434. 

Distinction  Between  Deed  to  Take  Effect  Pres- 
ently and  Escrow.  —  In  Foster  v.  Mansfield.  3 
Mel.  (.Vlass.)  412.  37  Am.  Dec.  154,  Mr.  Chief 
Justice  Shaw  said:  "  Whether,  when  a  deed  is 
executed  and  not  immediately  delivered  to  the 
grantee,  but  handed  to  a  stranger  to  be  deliv- 
ered to  the  grantee  at  a  future  time,  it  is  to  be 
considered  as  the  deed  of  the  grantor  presently 
or  as  an  escrow,  is  often  matter  of  some  doubt; 
and  it  will  generally  depend  rather  on  the 
words  and  the  purposes  expressed  than  upon 
the  name  which  the  parties  give  to  the  instru- 
ment. Where  the  future  delivery  is  to  depend 
upon  the  payment  of  money,  or  the  perform- 
ance of  some  other  condition,  it  will  be  deemed 
an  escrow.  Where  it  is  merely  to  await  the 
lapse  of  time,  or  the  happening  of  some  con- 
tingency, and  not  the  performance  of  any  con- 
dition, it  will  be  deemed  the  grantor's  deed 
presently.  Still  it  will  not  take  effect  as  a 
deed  until  the  second  delivery,  but  when  thus 
delivered  it  will  lake  effect  by  relation  from 
the  first  delivery.  But  this  distinction  is  not 
now  very  material,  because  where  the  deed  is 
delivered  as  an  escrow,  and  afterwards,  and 
before  the  second  delivery,  the  grantor  be- 
comes incapable  of  making  a  deed,  the 
deed  shall  be  considered  as  taking  effect  from 
the  first  delivery,  in  order  to  accomplish  the 
intent  of  the  grantor,  which  would  otherwise 
be  defeated  by  the  intervening  incapacity." 

Deed  Lost.  —  A.  left  a  deed  in  the  hands  of  B. 
for  the  benefit  of  C,  with  C.'s  assent.  The 
deed  was  lost  before  it  came  into  C.'s  posses- 
sion. It  was  held  that  delivery  had  taken 
place.    Henrichsen  7'.  Hodgen,  67  111.  179. 

Execution  Sale.  —  A.  conveyed  land  to  B.,but 
the  conveyance  incorrectly  described  the  land. 
C,  an  execution  creditor  of  B.,  took  the  land  as 
purchaser  at  an  execution  sale.  A.  then  gave 
a  correct  deed  to  C.  It  was  held  that  the  title 
to  the  land  as  described  in  the  corrected  deed 
did  not,  in  the  absence  of  a  voluntary  accept- 
ance by  B.,  pass  through  B.  Rogers  v.  Carey, 
47  Mo.  232,  4  Am.  Rep.  -^22. 

1.  Walter  --.  Way,  i7o"lll.  96;  Fouts  v.  Bell, 
172  111.  345;  Sneathen  v.  Sneathen,  104  Mo. 
201,  24  Am.  St.  Rep.  326.  See  supra,  this 
section.  U'^itli  A'iqht  to  A'ecall. 

2.  Delivery  to  "Take  Effect  After  Grantor's  Death 
—  Ca/i forniii .  —  Hiiry  \'<juiig,  98  Cal.  446. 
35  Am.  St.  Rep.  186. 

Connecticut.  —  Stewart  v.  Stewart,  5  Conn. 
317- 
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must  be  left  with  the  depositary  without  a  reservation  by  the  grantor, 
express  or  implied,  of  the  right  to  retake  it  or  otherwise  control  its  use.' 

(6)  By  Sfi'cral  Gra)itors  or  to  Several  Grantees. —  If  several  owners  in  com- 
mon of  land  execute  a  deed  and  deliver  it  to  a  third  party  to  secure  the 
signature  of  another  owner  in  common,  and  the  deed  is  delivered  without 
such  signature,  the  delivery  is  void.  In  the  absence  of  rebutting  circum- 
stances the  signature  of  all  is  a  condition  precedent  to  delivery.^  If  there  are 
several  grantees,  a  delivery  to  one,  under  circumstances  showing  that  the 


Illinois.  —  Stone  v.  Duvall,  77  111.  475;  Ben- 
son V.  Hall,  150  111.  60;  Baker  v.  Baker,  159 
111.  394;  Douglas  v.  West,  140  111.  455;  Rode- 
meier  v.  Brown,  169  111.  347;  Crabtree  v. 
Crabtree,  159  111.  342;  Walter  v.  Way,  170  111. 
96. 

Indiana.  —  Smiley  t^.  Smiley,  114  Ind.  258; 
Squires  v.  Summers,  85  Ind.  252;  Owen  v. 
Williams,  114  Ind.  179. 

Iowa.  —  Hinson  v.  Bailey,  73  Iowa  544,  5 
Am.  St.  Rep.  700;  Reichart  v.  Wilhelm,  83 
Iowa  510;  Trask  v.  Trask,  90  Iowa  318,  48 
Am.  St.  Rep.  446,  citings  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  445. 

Kansas.  —  Lawn  v.  Donavan,  2  Kan.  App. 
404. 

Kentucky.  —  Hayden  v.  Easter,  (Ky.  1894)  24 
S.  W.  Rep.  626,  15  Ky.  L.  Rep.  597. 

Massachusetts.  —  Foster  v.  Mansfield,  3  Met. 
(Mass.)  412,  37  Am.  Dec.  154;  Mather  v.  Cor- 
liss, 103  Mass.  568;  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447,  3  Am.  Dec.  66. 

Michigan.  —  Thatcher  v.  St.  Andrews' 
Church,  37  Mich.  264;  Wallace  v.  Harris,  32 
Mich.  380. 

Missouri. — White  v.  Pollock,  117  Mo.  467, 
38  Am.  St.  Rep.  671;  Williams  v.  Latham,  113 
Mo.  165. 

New  Jersey. — Jones  v.  Swayze,  42  N.  J.  L. 
279. 

Ne'M  York.  —  Bettinger  v.  Van  Alstine,  79 
Hun  (N.  Y.)  517;  Diefendorf  v.  Diefendorf, 
(Supreme  Ct.)  29  N.  Y.  St.  Rep.  122;  Campbell 
V.  Morgan,  68  Hun  (N.  Y.)  490;  Hathaway  v. 
Payne,  34  N.  Y.  92. 

Ohio.  —  Ball  V.  Foreman,  37  Ohio  St.  132. 

Oregon.  —  Hoffmire  v.  Martin,  29  Oregon 
240. 

Pennsylvania.  —  Stephens  v.  Rinehart,  72 
Pa.  St.  434. 

Tennessee.  —  Davis  v.  Cross,  14  Lea  (Tenn.) 
637,  52  Am.  Rep.  177. 

Vermont.  —  Ladd  v.  Ladd,  14  Vt.  185. 

Dower.  —  Whether  a  conveyance  which  is 
delivered  to  a  third  person  to  deliver  to  the 
grantee  after  the  grantor's  death  will  deprive 
the  widow  of  dower  was  decided  by  the  Su- 
preme Court  of  Connecticut,  in  Stewart  v. 
Stewart,  5  Conn.  317.  Hosmer,  C.  J.,  said: 
"  Was  the  deed  fraudulent  as  relative  to  Mrs. 
Stewart?  This  depends  entirely  on  the  right 
which  she  had  to  the  estate  conveyed,  anterior 
to  the  death  of  her  husband.  If  she  had  no 
right  which  the  law  recognizes,  then  the  deliv- 
ery of  the  deed  could  be  no  fraud  on  her  right; 
that  is,  no  fraud  on  a  nonentity.  By  the  Eng- 
lish law  the  right  to  dower  originates  on  the 
marriage,  but  by  our  law  it  takes  its  origin  at 
the  husband's  death.  Our  ancestors  did  not 
think  it  expedient  to  restrain  that  free  transfer 


of  real  estate  which  the  interest  of  the  commu- 
nity requires;  and  for  this  reason  the  law  has 
given  to  the  wife  no  lien  upon,  or  right,  legal 
or  equitable,  to  the  husband's  estate,  during 
his  life.  *  *  *  Undoubtedly,  in  the  case  of  a 
devise,  the  wife  will  be  entitled  to  her  dower, 
but  this  is  not  on  the  ground  of  any  right  prior 
to  her  husband's  death,  but  because  the  estate 
is  considered  as  cast  upon  her  before  the  devise 
commences  its  operation."  Contra,  Ladd  v. 
Ladd,  14  Vt.  185. 

Deed  Destroyed  After  Grantor's  Death.  —  An 
elderly  gentleman  executed  a  deed  conveying 
land  to  his  nephews  and  nieces  and  reserving 
a  life  use  therein  for  himself.  He  gave  the 
deed  to  a  third  person  to  deliver  to  the  grantees 
after  his  death.  After  his  death  his  widow 
secured  it  and  destroyed  it.  It  was  held  that 
the  deed  had  been  delivered  and  that  title 
passed.    Douglas  %i.  West,  140  111.  455. 

1.  Walter  v.  Way,  170  111.  96.  See  supra. 
With  Right  to  Recall. 

2.  Delivery  to  Secure  Signature  of  Additional 
Grantor.  —  Batchelor  v.  Brereton,  112  U.S. 
396;  Tewksbury  v.  O'Connell,  21  Cal.  60; 
Overman  v.  Kerr,  17  Iowa  485.  Compare 
Hayes's  Appeal,  89  Pa.  St.  257. 

The  Keason  for  This  Bule  was  clearly  stated  in 
Tewksbury  v.  O'Connell,  21  Cal.  69.  The 
facts  were  these:  Several  owners  in  common 
joined  in  a  deed  of  partition  conveying  their 
joint  interest  in  consideration  of  receiving  the 
individual  interest  of  the  others.  All  did  not 
sign.  The  court,  by  Norton,  J.,  said:  "  In 
the  absence  of  any  circumstance  other  than 
what  appears  on  the  face  of  the  instrument, 
we  think  it  cannot  be  held  that  this  agreement 
was  executed  by  the  plaintiff's  grantors  and 
delivered  to  take  effect  like  a  deed  poll,  upon 
their  affixing  their  own  signatures,  but  that  it 
was  an  inchoate  instrument,  only  to  become 
effective  when  executed  by  all  the  persons 
named  as  parties.  Certain  cases  are  cited  by 
the  plaintiff  in  which  instruments  have  been 
held  operative  when  not  executed  by  all  the 
parties.  Without  entering  into  a  separate  ex- 
amination of  each  case,  it  will  suflSce  to  say 
that  they  are  cases  in  which,  from  the  terms 
of  the  instrument,  or  from  the  nature  of  the 
subject-matter  of  the  contract,  it  appeared 
that  it  was  the  intention  of  the  parties  who 
signed  to  be  bound,  without  reference  to  an 
execution  by  all  the  parties;  or  where,  by  act- 
ing under  it  with  a  knowledge  that  it  had  not 
been  fully  executed,  the  parties  had  become 
estopped  from  denying  its  obligation  upon 
them.  Considered,  therefore,  as  a  convey- 
ance, we  think  the  agreement  in  question  was 
void  as  against  the  defendant's  grantors,  and 
gave  no  title  to  the  grantors  of  the  plaintifif." 
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grantor  releases  all  dominion  over  the  deed,  is  a  delivery  to  all.* 

(7)  Presumption  of  Delivery  —  (a)  From  Deed  in  Grantee's  Possession.  —  When  a 
duly  executed  deed  is  found  in  the  possession  of  the  grantee,  the  law  pre- 
sumes that  it  was  delivered  to  him.*    This  presumption  is  disputable.* 

(b)  From  Registration. —  If  a  grantor  executes  a  deed  and  leaves  it  for  record, 
the  law,  from  that  fact,  presumes  that  he  intends  to  divest  himself  of  title, 
and,  consequently,  holds  that  the  deed  is  delivered."*    But  the  presumption 


1.  Delivery  to  One  of  Several  Grantees  Is  Deliv- 
ery to  All.  —  Eshleman  v.  Henrietta  Vineyard 
Co.,  102  Cal.  igg;  Boswell  v.  Bosvvell,  (Ky. 
i8g8)  45  S.  W.  Rep.  455;  Wilson  v.  Wilson, 
158  111.  567,  49  Am.  St.  Rep.  176;  Powers  v. 
Minor,  87  Tex.  83,  (Tex.  Civ.  App.  1893)  24  S. 
W.  Rep.  710.  Compare  Hannah  v.  Svvarner,  8 
Watts  (Pa.)  9,  34  Am.  Dec.  442,  where  it  is 
held  that  if  a  man  makes  a  deed  to  two  and 
delivers  it  to  one  of  them  only  and  says  noth- 
ing of  the  other  on  the  livery,  the  deed  is  void 
as  to  him;  following  Viner's  Abr.,  title  Fait, 
I,  7,  for  "  a  bare  delivery  to  a  stranger  with- 
out words  of  direction  to  deliver  over  to  the 
grantee,  either  absolutely  or  conditionally,  is 
merely  void." 

2.  Delivery  Presumed  from  Grantee's  Possession 
—  England.  —  Hare  v.  Horton,  5  B.  &  Ad. 
715,  27  E.  C.  L.  160. 

Canada.  —  Cogswell  v.  O'Connor,  11  Nova 
Scotia  287. 

United  States.  —  Games  v.  Stiles,  14  Pet.  (U. 
S.)  322;  Sicard  v.  Davis,  6  Pet.  (U.  S.)  124. 

Alabama.  —  Simmons  v.  Simmons,  78  Ala. 
365;  Ward  V.  Ross,  I  Stew.  (Ala.)  136;  Hous- 
ton V.  Stanton,  11  .\la.  412;  Puryear  v.  Beard, 
14  Ala.  121;  Jenkins  v.  McConico,  26  Ala. 
213;  Fireman's  Ins.  Co.  v.  McMillan,  29  Ala. 
147;  McMorris  v.  Crawford,  15  Ala.  271. 

California. — Ward  v.  Doughertj',  75  Cal. 
240,  7  Am.  St.  Rep.  151. 

Connecticut.  —  Mallory  v.  Aspinwall,  2  Day 
(Conn.)  280. 

District  of  Columbia.  —  Carusi  v.  Savary,  6 
App.  Cas.  (D.  C.)  330. 

Florida.  —  Southern  L.  Ins.  etc.,  Co.  v.  Cole, 
4  Fla.  359;  Billings  v.  Stark,  15  Fla.  297. 

Georgia.  —  Black  v.  Thornton,  30  Ga.  361. 

Illinois.  — Griffin  v.  Griffin,  125  111.  430. 

Indiana.  —  Berry  v.  Anderson,  22  Ind.  36. 

Iowa.  —  Blair  v.  Howell,  68  Iowa  619. 

Maine. — Cutts  v.  York  Mfg.  Co.,  18  Me. 
190;  Andrews  v.  Dyer,  78  Me.  427. 

Massachusetts. — Chandler  v.  Temple,  4 
Gush.  (Mass.)  285;  Maynard  v.  Maynard,  10 
Mass.  456,  6  Am.  Dec.  146;  Butrick  v.  Tilton, 
141  Mass.  93. 

Michigan.  —  Dawson  v.  Hall,  2  Mich.  390. 

Mississippi.  —  Morris  v.  Henderson,  37  Miss. 
492- 

Missouri.  —  Scott  v.  Scott,  95  Mo.  300; 
Green  v.  Yarnall,  6  Mo.  326;  Pitts  v.  Sheriff, 
loS  Mo.  no,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  447. 

Nebraska.  —  Roberts  v.  Svvearingen,  8  Neb. 
363- 

New  Hampshire.  —  Little  v.  Gibson,  39  N. 
H.  505. 

New  Jersey.  —  Den  v.  Farlee,  21  N.  J.  L. 
279;  Benson  v.  Woolverton,  15  N.  J.  Eq.  158; 
Black  V.  Shreve,  13  N.  J.  Eq.  455;  Brown  v. 
Brown,  33  N.  J.  Eq.  653. 

New  York.  —  Dempscy  v.  Tylee,  3  Duer  (N. 


Y.)  73;  Carnes  v.  Piatt,  41  N.  Y.  Super.  Ct. 
435- 

North  Carolina.  —  Devereux  v.  McMahon, 
108  N.  Car.  134;  Williams  v.  Springs,  7  Ired. 
L.  (29  N.  Car.)  384. 

Pennsylvania.  —  Rhine  v.  Robinson,  27  Pa. 
St.  30. 

South  Carolina.  —  Collins  v.  Bankhead,  I 
Strobh.  L.  (S.  Car.)  25;  Dawson  v.  Dawson, 
Rice  Eq.  (S.  Car.)  243. 

South  Dakota.  —  Evenson  v.  Webster,  5  S. 
Dak.  266,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  447. 

Tennessee.  —  Goodwin  v.  Ward,  6  Baxt. 
(Tenn.)  107. 

Texas.  —  Sadler  v.  Anderson,  17  Tex.  245. 

West  Virginia.  —  Newlin  v.  Beard,  6  W.  Va. 
no;  Ward  v.  Ward,  (W.  Va.  1895)  26  S.  E. 
Rep.  542,  citing  5  Am.  AND  Eng.  Encyc.  of 
Law  (ist  ed.)  447. 

Possession  by  Husband.  —  A  husband,  in  pur- 
suance of  an  antenuptial  contract,  executed  a 
deed  in  favor  of  his  wife.  He  kept  it  in  his 
possession.  It  was  held  that  the  fact  ot  the 
deed  being  in  his  possession  cast  no  doubt 
upon  testimony  that  the  deed  was  delivered. 
Turner  v.  Warren,  160  Pa.  St.  336,  34  W.  N. 
C.  (Pa.)  245. 

3.  Presumption  May  Be  Rebutted.  —  Blakemore 
z  Byrnside,  7  Ark.  505;  Roberts  v.  Svvear- 
ingen, 8  Neb.  363;  Carnes  v.  Piatt,  41  N.  Y. 
Super.  Ct.  435:  Clayton  v.  Liverman,  4  Dev. 
&  B.  L.  (20  N.  Car.)  238. 

4.  Effect  of  Recording  Deed  —  United  States.  • — 
Bulkley  r.  Buffington,  5  McLean  (U.  S.)  457; 
Younge  v.  Guilbeau,  3  Wall.  (U.  S.)  636. 

Alabama.  —  Elsberry  v.  Boykin,  65  Ala.  336; 
Elston  V.  Comer,  108  Ala.  76;  Alexander  v. 
Alexander,  71  Ala.  295;  Burt  v.  Cassety,  12 
Ala.  734. 

California.  —  Bensley  v.  Atwill,  12  Cal.  231; 
Corker  v.  Corker,  95  Cal.  308. 

Florida.  —  Levy  v.  Cox,  22  Fla.  546;  Ellis  v. 
Clark,  39  Fla.  714. 

Georgia.  —  Wellborn  v.  Weaver,  17  Ga.  267, 
63  Am.  Dec.  235;  Ross  v.  Campbell,  73  Ga. 
309;  Parker  v.  Salmons,  (Ga.  1897)  28  S.  E. 
Rep.  681. 

Illinois.  —  Warren  v.  Jacksonville,  15  111. 
236;  Walton  V.  Burton,  107  111.  54;  Kinney  v. 
Wells,  59  111.  App.  271;  Union  Mut.  L.  Ins. 
Co.  -J.  Campbell  95  111.  267,  35  Am.  Rep.  166. 

Indiana.  —  Vaughan  v.  Godman,  103  Ind. 
499;  Taylor  v.  McCIure,  28  Ind.  39;  Somers  v. 
Pumphrey,  24  Ind.  231;  Mailett  z.  Page,  8  Ind. 
364. 

Iowa. — Tallman  v.  Cooke,  39  Iowa  402; 
Everett  v.  Whitney,  55  Iowa  146;  Connard  v. 
Colgan,  55  Iowa  538. 

Maine.  —  Rovvell  v.  Hayden,  40  Me.  582. 

Maryland.  —  Phelps  v.  Phelps,  17  Md.  120. 

Mississippi .  —  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22;  Bullitt  Taylor,  34  Miss.  708. 
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may  be  rebutted  and  the  grantor  may- 
he  did  not  intend  to  convey  title,  the 

.Uissi'i/ri.  —  Burke  v.  Adams,  80  Mo.  504,  50 
Am.  Rep.  510. 

.VV7<'  yi'r/:.  —  Doorley  7>.  O'Gorman,  6  N.  Y. 
.\pp.  Div.  tiyi;  Geissmann  Wolf,  46  Hun 
(X.  Y.)  289;'  Rose  7:  Rose,  7  Barb.  (N.  Y.)  174; 
Scrugham  t.  Wood,  15  Wend.  (N.  Y.)  545,  30 
Am.  Dec.  75;  Lawrence  Farley,  24  Hun  (N. 
Y.)  293 

jVort/i  Carolina.  —  Frank  v.  Heiner,  117  N. 
Car.  79. 

Pennsylvania.  —  Diehl  v.  Emig,  65  Pa.  St. 
320;  Chess  V.  Chess,  i  P.  &  W.  (Pa.)  32,  21 
Am.  Dec.  350;  Balbec  v.  Donaldson,  2  Grant's 
Cas.  (Pa.)  459;  Juvenal  v.  Jackson,  14  Pa.  St. 
519;  Boardman  v.  Dean,  34  Pa.  St.  252. 

South  Carolina.  —  Folk  v.  Varn,  9  Rich.  Eq. 
(S.  Car.)  303. 

Tennessee.  —  McEwen  v.  Troost,  I  Sneed 
(Tenn.)  186;  Corley  v.  Corley,  2  Coldw. 
(Tenn.)  520;  Swiney  v.  Swiney,  14  Lea  (Tenn.) 
316;  Davis  V.  Garrett,  91  Tenn.  147. 

Texas.  —  Thomson  v.  Hines,  59  Te.x.  525. 

Washington.  —  Prignon  v.  Daussat,  4  Wash. 
199,  31  Am.  St.  Rep.  914. 

Wisconsin.  — Cooper  v.  Jackson,  4  Wis.  537. 

Compare  Derry  Bank  v.  Webster,  44  N.  H. 
266. 

Registry  is  evidence  of  delivery.  Gammon 
7'.  lodrey,  11  Nova  Scotia  320, /t.v  Young,  J. 

Further  Evidence  Esquired  to  Effect  Delivery. 
—  The  law  as  stated  in  the  text  is  not  univer- 
sally accepted.  Some  authorities  hold  that 
further  evidence  of  intention  to  deliver  is 
necessary.  The  evidence  required  is  either 
(i)  proof  that  the  recording  officer  was  the 
agent  of  the  grantee;  or  (2)  that  the  grantee 
knew  the  deed  was  left  for  record  for  his 
benefit  and  assented  thereto. 

United  States.  —  Parmelee  v.  Simpson,  5 
Wall.  (U.  S.)  8r. 

Iowa.  —  Deere  v.  Nelson,  73  Iowa  186. 

Massachusetts.  —  Fairbanks  v.  Metcalf,  8 
Mass.  230;  Maynard  v.  Maynard,  10  Mass. 
456,  6  Am.  Dec.  146;  Harrison  v.  Phillips 
Academy,  12  Mass.  455;  Berkshire  Mut.  F. 
Ins.  Co.  V.  Sturgis,  13  Gray  (Mass.)  177;  Sam- 
son V.  Thornton,  3  Met.  (Mass.)  281,  37  Am. 
Dec.  135. 

Missouri.  —  Cravens  v.  Rossiter,  116  Mo. 
338,  38  Am.  St.  Rep.  606. 

Ne7u  Hampshire.  —  Barns  v.  Hatch,  3  N.  H. 
304;  Hayes  v.  Davis,  18  N.  H.  600. 

Texas.  —  Heintz  v.  O'Donnell,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  797. 

See  also  Smith  v.  Millidge,  4  New  Bruns. 
408. 

If  a  grantor,  without  the  knowledge  or 
assent  of  the  grantee,  place  a  deed  on  record, 
that  will  not  constitute  a  delivery  for  the  rea- 
son that  the  grantee  has  not  assented  to  receive 
the  deed,  and  the  grantee's  assent  is  essential  to 
delivery.  Brown  v  Brown,  167  III.  631;  Lor- 
ing  V.  Hildreth,  170  Mass.  328;  Babbitt  v. 
Bennett,  (Minn.  1897)  71  N.  W.  Rep.  22. 

The  Fact  that  a  Deed  Is  on  Record  Is  Only 
Prima  Facie  Evidence  of  Delivery,  which  may  be 
rebutted  by  the  facts  of  the  transaction.  Fair 
Haven  Marble,  etc.,  Co.  v.  Owen,  69  Vt. 
246. 


xplain  his  conduct.  If  it  appears  that 
eed  will  not  be  delivered.* 

1,  Intention  of  Becording  May  Be  Explained  — 

Alabama.  —  Alexander  z'.  Alexander,  71  Ala. 
295- 

Connecticut.  —  Humiston  v.  Pieston,  66 
Conn.  579. 

Delaware.  — Jones  v.  Bush,  4  Harr.  (Del.)  I. 

Illinois.  —  Union  Mut.  L.  Ins.  Co.  v.  Camp- 
bell, 95  111.  267,  35  Am.  Rep.  166;  Sullivan  v. 
Eddy,  154  111.  199. 

Iowa.  —  Davis  "'.  Davis,  92  Iowa  147;  Deere 
V.  Nelson,  73  Iowa  186. 

Maine.  —  McGraw  v.  McGraw,  79  Me.  257. 

Michigan.  —  Hendricks  v.  Rasson,  53  Mich. 
575- 

New  Jersey.  —  Beckett  v.  Heston,  49  N.  J. 
Eq.  510,  citing  5  Am.  AND  ENG.  Encyc.  OF  LaW 

(ist  ed.)  447.' 

Ne7v  York. — Jackson  v.  Phipps,  12  Johns. 
(N.  Y.)4i8;  Knolls  v.  Barnhart,  71  N.  Y.  474. 

North  Carolina. — Gaither  z/.  Gibson,  Phil. 
L.  (61  N.  Car.)  530. 

Beason  for  the  Bule.  —  This  rule  is  stated  by 
the  Supreme  Court  of  Connecticut,  in  the  case 
of  Moore  Giles,  49  Conn.  570.  The  court, 
by  Pardee,  J.,  said:  "  It  is  essential  to  the 
validity  of  a  deed  that  it  should  be  delivered 
by  the  grantor  and  accepted  by  the  grantee; 
but  neither  the  presence  of  the  latter  nor  his 
previous  authority  to  a  third  person  to  receive 
it  on  his  behalf,  nor  his  subsequent  express 
assent  to  it,  is  necessary  to  make  the  delivery 
valid.  When  there  is  no  such  previous 
authority  to  receive,  the  law  presumes  his 
assent  whenever  the  deed  is  beneficial  to  him, 
although  his  dissent  may  be  proven.  Proof 
only  that  the  plaintiff  recorded  the  deed  is  not 
conclusive  against  him.  The  legal  effect  of 
that  act  depends  upon  the  intent  with  which 
he  performed  it;  and  that  is  purely  a  question 
of  fact.  The  court  finds  that,  influenced  by 
fear  of  a  creditor,  as  well  as  by  affection  for 
the  grantee,  '  with  the  intent  and  purpose  of 
giving  to  the  said  Martha  Giles  his  title  to  said 
land,  the  plaintiff  executed  said  deed  and 
caused  the  same  to  be  recorded;  '  a  finding,  in 
language  not  to  be  misunderstood,  that  he  de- 
livered the  deed  for  record  to  the  town  clerk 
with  the  intent  thereby  and  then  to  divest  him- 
self of  all  title  to  the  land.  This  act,  with  this 
intent,  concludes  him." 

Becord  of  Deed  to  Escape  Judgment.  —  In  order 
to  protect  himself  against  judgment,  A.  con- 
veyed land  through  a  third  person  to  his  wife. 
The  deed  was  recorded  by  A.  and  kept  in  his 
possession  until  his  death.  In  a  suit  between 
A.'s  children  and  A.'s  wife  it  was  held  that  a 
delivery  to  the  wife  did  not,  on  the  above 
facts,  sufficiently  appear.  McGraw  z\  Mc- 
Graw, 79  Me.  257. 

Insurance.  —  If  there  is  no  evidence  of  the 
delivery  of  a  deed  except  the  fact  of  its  being 
recorded,  and  if,  further,  it  appears  that  the 
parties  to  the  deed  after  its  record  dealt  with 
the  property  as  if  no  change  of  title  had  taken 
place,  no  delivery  will  be  inferred  for  the  pur- 
pose of  defeating  insurance  on  the  ground  that 
the  insured  had  no  insurable  interest.  Walsh 
V.  Vermont  Mut.  F.  Ins.  Co.,  54  V't.  351. 

Production  by  Grrantor.  —  If  a  registered  deed, 
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(8)  Escrow. — The  subject  of  the  delivery  in  escrow  of  deeds  and  other 
instruments  is  treated  under  another  title.' 

g.  Acceptance  —  (i)  In  General.  —  While  deliver^'  is  essential  to  the 
transfer  of  title,  it  is  not  sufficient.  Title  vests  in  the  grantee  when  he 
accepts  a  duly  executed  deed.*    Any  words  or  acts  which  show  an  intention 


purporting  to  have  been  delivered,  is  lost,  it  is 
presumed  to  have  been  delivered.  But  this 
presumption  is  rebutted  when  the  grantor  pro- 
duces the  original  deed.  Powers  -'.  Russell, 
13  Pick.  (Mass.)  6g. 

1.  See  the  title  Escrow. 

2.  Acceptance  on  Grantee's  Fart  Is  Essential  — 

England. — Townson  v.  Tickell.  3  B.  &  Aid. 
31,  5  E.  C.  L.  219. 

United  Stales.  —  Younge  -■.  Guilbeau,  3  Wall. 
(U.  S.)  636. 

Alabama.  —  Mallory  v.  Stodder,  6  Ala.  801; 
Pinkard  v.  Ingersol,  ii  Ala.  9. 

Connecticut. — Tibbals  v.  Jacobs,  31  Conn. 
428. 

Florida.  —  Ellis  v.  Clark,  39  Fla.  714. 
Georgia.  —  Beardsley  -■.   Hilson,  94  Ga.  50, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 

445.  4.46,  449- 

Illinois.  —  Houfes  v.  Schultze,  2  111.  App 
196;  Bennett  v.  Waller,  23  III.  97;  Hulick  v 
Scovil,  9  111.  159;  Bryan  v.  Wash,  7  111.  557 
Reed  v.  Douthit,  62  111.  348;  Moore  v.  Flynn 
135  111.  74,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  446;  Winterbottom  v.  Pattison, 
152  111.  334;  Rivard      Walker,  39  111.  413. 

Indiana. — Guard  v.  Bradley,  7  Ind.  600; 
Vaughan  v.  Godman,  103  Ind.  499;  Woodbury 
■V.  Fisher,  20  Ind.  389,  83  Am.  Dec.  325; 
Squires  v.  Summers,  85  Ind.  252;  Stewart  v. 
Weed,  II  Ind.  92;  Jones  v.  Loveless,  99  Ind. 

Iowa.  —  Davis  v.  Davis,  92  Iowa  147:  Cecil 
■V.  Beaver,  28  Iowa  241,  4  Am.  Rep.  174. 

Kentucky .  —  Lampton  v.  Usher.  7  B.  Mon. 
<Ky.)57;  Bell  f.  Farmers' Bank,  ir  Bush  (Ky.) 
34, '21  Am.  Rep.  205;  Ward  v.  Small,  90  Ky. 
198,  12  Ky.  L.  Rep.  58;  Com.  v.  Jackson,  10 
Bush  (Ky.)  424;  Colyer  v.  Hyden,  94  Ky.  180; 
Loudon  V.  Todd,  5  J.  J.  Marsh.  (Ky.)  182. 

Massachusetts.  —  Marsh  v.  Austin,  I  Allen 
(Mass.)  235. 

Michigan. — Watson  v.  Hillman,  57  Mich. 
607. 

Minnesota.  —  Comer  v.  Baldwin,  16  Minn. 
172. 

Mississippi.  —  Metcalfe  v.  Brandon,  60  Miss. 
685. 

Missouri.  —  Hall  v.  Hall,  107  Mo.  loi; 
Tobin  V.  Bass,  85  Mo.  654,  55  Am.  Rep.  392; 
Renfro  v.  Harrison,  10  Mo.  411;  Ells  Mis- 
souri Pac.  R.  Co.,  40  Mo.  App.  165;  Tyler  v. 
Hal],  106  Mo.  313,  27  Am.  St.  Rep.  337. 

New  York.  —  Koehler  v.  Hughes,  148  N.  Y. 
507;  Grain  v.  Wright,  114  N.  Y.  307;  Fonda  v. 
Sage,  46  Barb.  (M.  Y.)  109;  Foster  v.  Beardsley 
Scyihc  Co..  47  Barb.  (N.  Y.)  505;  Wilsey  v. 
Dennis,  44  Barb.  (N.  Y.)  359;  Jackson  v. 
Phipps,  12  Johns.  (N.  Y.)  422;  Church  v.  Gil- 
man,  15  Wend.  (N.  Y.)  656,  30  Am.  Dec.  82; 
Lady  Superior,  etc.,  v.  McNamara,  3  Barb.  Ch. 
(N.  Y.)  375,  49  Am.  Dec.  184;  Rosseau  v. 
Bleau.  131  N.  Y.  177,  27  Am.  St.  Rep.  578: 
Tooley  v.  Dibble,  2  Hill  (N.  Y.)  641;  Diefen- 
dorf  V.  Dicfendorf,  (Supreme  Ct.)  29  N.  Y.  St. 
Rep.  122,  8  N.  Y.  Supp.  617. 
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North  Carolina. — Gailher  v.  Gibson,  Phil. 
L.  (61  N.  Car.)  530. 

Ohio.  —  Bundy  v.  Ophir  Iron  Co.,  38  Ohio 
St.  300;  Mitchell  v.  Ryan,  3  Ohio  St.  377. 

Pennsylvania.  —  Tate  v.  Clement,  176  Pa.  St. 
550. 

Texas. — Tuttle  v.  Turner,  28  Tex.  759; 
Diehl  r.  Fowler,  10  Tex.  Civ.  App.  558. 

Vermont.  —  Denton  v.  Perry,  5  ^'t.  382. 

IVcst  Virginia.  —  Guggenheimer  v.  Lock- 
ridge,  39  W.  Va.  457,  citing  5  A.M.  AND  Eng. 
Encyc.  of  Law  (ist  ed.)  446. 

IVisconsin.  —  Cooper  v.  Jackson,  4  Wis.  537; 
McPherson  -■.  Featherstone,  37  Wis.  632. 

See  also  Smith  v.  Millidge,  4  New  Bruns. 
408. 

Tender  of  Deed.  —  If  the  grantor  tenders  the 
deed,  and  the  grantee  declines  to  accept  it,  the 
title  remains  in  the  grantor  unaffected  by  the 
tender.  Xenos  -■.  Wickham,  14  C.  B.  N.  S. 
474,  108  E.  C.  L.  474;  Tompkins  Wheeler,  16 
Pet.  (U.  S.)  119;  Cole  v.  Gill,  14  Iowa  529; 
Derry  Bank  -'.  Webster,  44  N.  H.  268;  John- 
son V.  Farley,  45  N.  H.  509;  Peavey  v.  Tilton, 
18  N.  H.  152,45  Am.  Dec.  365;  Read  v.  Robin- 
son, 6  W.  &  S.  (Pa.)  329;  Welch  -■.  Sackett,  12 
Wis.  243. 

Where  deeds  were  placed  by  the  grantor  for 
safe  keeping  in  the  hands  of  a  third  person 
who  testified  that  he  was  acting  as  agent  for 
the  grantee,  but  the  grantee  did  not  agree  to 
accept  the  deeds  (which  were  not  in  accordance 
with  the  agreement  between  him  and  the 
grantor  as  to  the  amount  of  incumbrances  on 
the  lands  conveyed)  but  referred  such  third 
person  to  his  abstracter,  it  was  held  that  there 
was  no  absolute  acceptance,  depriving  the 
grantee  to  insist  on  his  rights  under  the  agree- 
ment as  to  incumbrances.  Connor  v.  Buhl, 
(Mich.  1898)  73  N.  W.  Rep  821. 

Intervening  Equities.  —  When  a  deed  is  given 
by  the  grantor  to  a  third  person  for  the  benefit 
of  the  grantee,  the  transaction  is  not  complete 
until  the  grantee,  expressly  or  impliedly,  ac- 
cepts it.  When  accepted  it  is,  however,  held 
that  the  title  relates  back  to  the  first  delivery, 
i.  e.,  the  delivery  to  the  third  person. 

Illinois. — Jones  v.  Jones,  6  Conn,  iii,  16 
Am.  Dec.  40;  Stone  v.  Duvall,  77  111.  475. 

Indiana. — Goodpaster  v.  Leathers,  123  Ind. 
121. 

Massachusetts.  —  Wheelwright  v.  Wheel- 
wright, 2  Mass.  454,  3  Am.  Dec.  66;  Mather 
V.  Corliss,  103  Mass.  568;  Foster  v.  Mansfield, 
3  Met.  (Mass.)  412,  37  Am.  Dec.  154. 

Michigan.  —  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264;  Wallace  v.  Harris,  32 
Mich.  3S0;  Ellis  V.  Secor,  31  Mich.  185,  18 
Am.  Rep.  183. 

New  York.  —  Hathaway  v.  Payne,  34  N.  Y. 
92;  Brown  v.  Danforth,  (Supreme  Ct.)  2g  N. 
Y.  St.  Rep.  420;  Rosseau  t.  Bleau,  131  N.  Y. 
177,  27  Am.  St.  Rep.  578;  Brown  v.  Austen,  35 
Barb.  (N.  Y.)  341. 

Ohio.  —  Crooks  v.  Crooks,  34  Ohio  St.  610; 
Shirley  :■.  Ayres,  14  Ohio  307,45  Am.  Dec.  546. 
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to  receive  title  will  be  sufficient  to  prove  acceptance.* 

(2)  Prcsuviption  in  Favor  of  Infants.  —  When  a  deed  clearly  beneficial  to 
an  infant  or  a  person  under  disability  is  given  to  him  or  to  a  third  person  for 
his  use  and  benefit,  the  law  presumes  that  it  is  accepted  by  him.*  This  pre- 
sumption may  be  rebutted  by  evidence  of  dissent.* 

(3)  Prcsu))iption  in  Favor  of  Adults.  —  The  law  also  presumes  that  a  deed 
clearly  beneficial  to  an  adult  is  accepted  by  him  when  it  is  placed  in  the  hand 
of  a  third  party  for  his  use  and  benefit."*    There  are,  however,  some  authorities 


Pfnusylvania .  —  Stephens  v.  Rinehart,  72 
Pa.  St.  434. 

Rights  of  Intervening  Creditors. —  It  follows 
logically  from  these  cases  that,  in  the  event  of 
a  creditor  attaching  after  delivery  to  a  third 
person  and  before  acceptance,  the  grantee 
would  take  title  free  from  attachment.  But 
the  authorities  do  not  go  to  this  extent.  They 
hold  that  the  attaching  creditor  has  the  better 
title.  The  law  is  well  stated  by  Mr.  Greenleaf 
in  4  Greenl.  Cruise  Dig.  (ed.  of  1850),  p.  12, 
note.  The  author  says  that  "  wheie  the  de- 
liveryjis  made  to  another  person,  as  the  agent, 
and  for  the  use  of  the  grantee,  his  subsequent 
ratification  may  relate  back  to  the  time  of 
delivery.  Yet  until  that  time  it  is  only  an 
inchoate  transfer,  vesting  the  estate  in  him 
possessionally  and  siib  modo,  but  liable  to  be 
defeated  by  the  intervening  rights  of  creditors 
of  the  grantor."  And,  in  note  i,  p  13:  "  If 
a  deed  is  made  to  one  ignorant  of  the  fact,  and 
is  deposited  with  a  third  person  for  his  use, 
though  his  subsequent  assent  may  relate  back 
and  render  the  ci;nveyance  absolute,  ab  initio, 
as  between  the  parties,  yet  it  will  not  operate 
to  displace  and  defeat  intervening  rights, 
such,  for  example,  as  the  right  of  an  attaching 
creditor."  To  the  same  effect  see  Parmelee 
V.  Simpson,  5  Wall.  (U.  S.)  85;  Woodbury  v. 
Fisher,  20  Ind.  389,  83  Am.  Dec.  325;  Goodsell 
V.  Stinson,  7  Blackf.  (Ind.)  437;  Day  v. 
Griffith,  15  Iowa  107;  Samson  v.  Thornton,  3 
Met.  (Mass.)  275,  37  Am.  Dec.  135;  Denton  v. 
Perry,  5  Vt.  382;  McPherson  v.  Featherstone, 
37  Wis.  632. 

Relation  is  a  fiction  of  the  law,  and  the 
maxim  is  that  it  shall  do  no  wrong  to 
strangers.  Broom's  Leg.  Max.  (7th  Am.  ed.) 
12S;  Jackson  v.  Bard,  4  Johns.  (N.  Y.)  230, 

1.  Proof  of  Acceptance.  —  Gould  v.  Day,  94  U. 
S.  405;  Guard  v.  Bradley,  7  Ind.  600;  Colyer 
V.  Hyden,  94  Ky.  180;  Grain  v.  Wright,  114 
N.  Y.  307;  Bundy  v.  Ophir  Iron  Co.,  38  Ohio 
St.  300;  Trafford  v.  Austin,  3  Tenn.  Ch.  492. 

Acts  Consistent  Only  with  Acceptance,  —  That 
a  deed  has  been  delivered  and  accepted,  in  the 
absence  of  evidence  to  the  contrary,  will  be 
presumed  from  acts  of  the  parties  recognizing 
a  transfer  of  title.  Thus,  where  a  deed  was 
executed  and  placed  on  record  without  the 
grantee's  knowledge,  and  the  grantee  subse- 
quently, at  the  grantor's  request,  conveyed  the 
same  land  to  a  third  party,  it  was  held  that 
this  was  suflScient  evidence  of  delivery  and  ac- 
ceptance    Gould  V.  Day,  94  U.  S.  405. 

The  intestate  executed  a  deed  to  a  third 
party  for  the  purpose  of  defrauding  his  credit- 
ors. He  remained  in  possession  of  the  land 
for  forty  years  thereafter,  and  treated  it  as  his 
own.  It  was  held  that  sufficient  evidence  ex- 
isted to  raise  the  presumption  that  the  deed 
•was  never  accepted,  or,  if  accepted,  that  the 


grantee  relinquished  his  claim.  Trafford  v. 
Austin,  3  Tenn.  Ch.  492. 

A  sale  was  made  under  a  decree  of  court 
and  a  conveyance  thereof  made  and  con- 
firmed. The  grantee  went  into  possession, 
paid  part  of  the  purchase  price  and  improved 
the  property.  The  grantee  on  these  facts  was 
held  to  have  accepted  the  deed.  Lampton  v. 
Usher,  7  B.  Mon.  (Ky.)  57. 

2.  Acceptance  by  Person  Under  Disability.  — 
Georgia.  —  Parker  v.  Salmons,  (Ga.  1897)  28  S. 
E.  Rep.  681. 

Illinois.  —  Winterbottom  v.  Pattison,  152  111. 
334,  ciiing  5  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  449;  Bryan  v.  Wash,  7  111.  557;  Masterson 
V.  Cheek,  23  111.  72;  Rivard  v.  Walker,  39  111. 
413;  Reed  v.  Douthit,  62  111.  348. 

Indiana.  —  Jones  f.  Loveless,  gg  Ind.  317; 
Fitzgerald  v.  Goff,  gg  Ind.  28;  Bremmerman 
V.  Jennings,  loi  Ind.  253;  Squires  v.  Sum- 
mers, 85  Ind.  252;  Guard  v.  Bradley,  7  Ind. 
600;  Vaughan  v.  Godman.  103  Ind.  4g9. 

Iowa.  —  Cecil  v.  Beaver,  28  Iowa  241,  4  Am. 
Rep.  174;  Byington  v.  Moore,  62  Iowa  470; 
Palmer  v.  Palmer,  62  Iowa  204;  Tallman  v. 
Cooke,  39  Iowa  402;  Robinson  v.  Gould,  26 
Iowa  8g;  Foley  v.  Howard,  8  Iowa  56. 

Michigan.  —  Campbell  v.  Kuln,  45  Mich. 
513,  40  Am.  Rep.  47g. 

Mississippi.  —  Metcalfe  v.  Brandon,  60  Miss. 
685. 

Missouri.  —  Hall  v.  Hall,  107  Mo.  loi; 
Tobin  V.  Bass,  85  Mo.  654,  55  Am.  Rep.  392; 
Sneathen  v.  Sneathen,  104  Mo.  201,  24  Am.  St. 
Rep.  326. 

New  York.  —  Spencer  v.  Carr,  45  N.  Y.  406, 
6  Am.  Rep.  112. 

0/iio.  —  Mitchell  v.  Ryan,  3  Ohio  St.  377. 
Virgifiia.  —  Bryan  v.  Wash,  7  111.  568. 
Washington.  —  Bjmerland  v.  Eley,  15  Wash. 

lOI. 

Retained  by  Father.  —  A  father  voluntarily 

executed  and  recorded  a  deed  to  his  minor  son. 
This  was  held  to  constitute  a  prima y^rtV  deliv- 
ery and  acceptance,  although  the  deed  was 
never  manually  delivered  and  the  father  re- 
tained it  in  his  possession.  Tobin  v.  Bass,  85 
Mo.  654,  55  Am.  Rep.  392.  See  also  Gammon 
V.  Jodrey,  11  Nova  Scotia  314. 

Father  Regarded  as  Guardian.  —  A  father  tes- 
tified that  he  intended  to  deliver  a  deed  to  his 
son  at  the  time  of  its  execution.  It  was  held 
that  the  deed  was  delivered  although  years 
passed  before  it  was  recorded,  the  father  hold- 
ing in  the  meantime  as  guardian  for  the  son. 
Tallman  v.  Cooke,  3g  Iowa  402.  See  also 
Parker  v.  Salmons,  (Ga.  i8g7)  28  S.  E.  Rep. 
681. 

3.  Metcalfe  v.  Brandon,  60  Miss.  685. 

4.  Presumption  of  Acceptance  of  Beneficial  Deed 
Delivered  to  Third  Person.  —  United  States.  — 
Halsey  v.  Fairbanks,  4  Mason  (U.  S.)  206. 
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which  dissent  from  this  view.  They  hold  that  evidence  of  acceptance  or  of 
some  act  which  in  law  is  equivalent  to  an  acceptance  is  necessar}^* 

Redelivery  —  with  intent  to  Eevest  Title.  —  The  delivery,  without  mistake 
or  fraud,  of  a  duly  executed  deed  passes  a  title  which  can  be  divested  only  by 
a  condition  in  the  deed  itself.'*    The  redelivery  by  the  grantee  to  the  grantor 


Alabama.  —  Mallory  v.  Siodder,  6  Ala.  8oi; 
Elsberry  v.  Boykin,  65  Ala.  336. 

Connecticut. — Camp  v.  Camp,  5  Conn.  291, 
13  Am.  Dec.  60;  Halluck  v.  Bush,  2  Root 
(Conn.)  26,  I  Am.  Dec.  60;  Merrills  v.  Swift, 
18  Conn.  257,  46  Am.  Dec.  315;  Tibbals  v. 
Jacobs,  31  Conn.  428;  Mooie  v.  Giles,  49 
Conn.  570. 

Illinois.  —  Rivard  v.  Walker,  39  111.  415; 
Bennett  v.  Waller,  23  III.  97;  Winterbottom  v. 
Pattison,  152  111.  334,  citin<^'  5  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  448. 

Indiana.  —  Stewart  v.  Weed,  11  Ind.  92. 

Massachusetts.  —  Hedge  1.'.  Drew,  i2  Pick. 
(Mass.)  141,  22  Am.  Dec.  416. 

Missouri.  —  Rogers  v.  Carey,  47  Mo.  232,  4 
Am.  Rep.  322;  Renfro  v.  Harrison,  10  Mo. 
4"- 

Nevf  Hampshire.  —  Peavey.!/.  Tilton,  18  N. 
H.  151,  45  Am.  Dec.  365. 

New  Jersey.  —  Jones  v.  Swayze,  42  N.  J.  L. 
279. 

New  York.  —  Church  v.  Oilman,  15  Wend. 
(N.  Y.)  656,  30  Am.  Dec.  82;  Lady  Superior, 
etc.,  V.  McNamara,  3  Barb.  Ch.  (N.  Y.)375,  49 
Am.  Dec.  184;  Ditfendorf  v.  Diefendorf,  (Su- 
preme Ct.)  29  N.  Y.  St.  Rep.  122;  Crain  v. 
Wright,  114  N.  Y.  307;  Brown  v.  Austen,  35 
Barb.  (N.  Y.)  341;  Jackson  v.  Bodle,  20  Johns. 
(N.  Y.)  187. 

N'orth  Carolina.  —  McLean  v.  Nelson,  i 
Jones  L.  (46  N.  Car.)  396;  Myrover  v.  French, 
73  N.  Car.  609. 

Ohio.  —  Mitchell  v.  Ryan,  3  Ohio  St.  377. 

Pennsylvania.  —  Read  zi.  Robinson,  6  W.  & 
S.  (Pa.)  329. 

Tennessee.  —  Young  v.  Cardwell,  6  Lea 
(Tenn.)  168. 

Need  Not  Be  Affirmatively  Shown,  —  Accept- 
ance by  the  grantee  of  a  deed  need  not  be  ex- 
pressly or  affirmatively  shown,  but  will  be 
implied  from  many  circumstances,  and  in  all 
cases  of  beneficial  grants  the  grantee's  assent 
■will  be  presumed  until  his  dissent  is  shown. 
Guggenheimcr  v.  Lockridge,  39  W.  Va.  461. 

Acceptance  will  sometimes  be  presumed 
from  the  fact  that  the  deed  is  for  the  grantee's 
benefit,  Winterbottom  v.  Pattison,  152  111.  334, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
448;  especially  if  the  grantee  knows  of  the  ex- 
istence of  the  deed,  and  does  not  dissent, 
Applcman  t.  Appleman,  140  Mo.  309;  Hall  v. 
Hall,  107  Mo.  loi. 

Statement  of  the  Rule.  —  The  rule  was  thus 
stated  by  Mr.  Chief  Justice  Thurman  in  Mitch- 
ell V.  Ryan,  3  Ohio  Si.  386:  "  It  is  certainly 
true,  as  a  general  rule,  that  acceptance  by  the 
grantee  is  necessary  to  constitute  a  good  deliv- 
ery, for  a  man  may  refuse  even  a  gift.  *  *  * 
But  the  cases  go  still  further,  and  upon  the 
soundest  reasons  hold  that  where  a  grant  is 
plainly  beneficial  to  the  grantee,  his  accept- 
ance of  it  is  to  be  presumed  in  the  absence  of 
proof  to  the  contrar)'.  It  is  argued,  however, 
that  this  is  only  a  rule  of  evidence,  and  that 
where  the  proofs  show  that  the  grantee  has 


never  had  any  knowledge  of  the  conveyance, 
the  presumption  is  rebutted.  If  this  argument 
were  limited  to  cases  in  which  an  acceptance 
of  the  grant  would  impose  some  obligation 
upon  the  grantee,  I  am  not  prepared  to  say 
that  I  would  object  to  it,  although  the  obliga- 
tion might  fall  far  short  of  the  value  of  the 
grant.  But  where  the  grant  is  a  pure, 
unqualified  gift,  I  think  the  true  rule  is  that 
the  presumption  of  acceptance  can  be  re- 
butted only  by  proof  of  dissent;  and  it  mat- 
ters not  that  the  grantee  never  knew  of  the 
conveyance,  for  as  his  assent  is  presumed 
from  its  beneficial  character,  the  presumption 
can  be  overthrown  only  by  proof  that  he  did 
not  know  of  and  rejected  it." 

Not  for  Grantee's  Benefit.  —  A.  deeded  land  to 
B.  and  inserted  into  the  deed  a  covenant  that 
B.  should  pay  a  mortgage  equal  in  value,  if 
not  greater  than  the  value  of  said  land.  The 
deed  was  duly  recorded.  There  was  held  to 
be  no  presumption  that  B.  accepted  it.  Gifford 
V.  McCloskey,  38  Hun  (X.  Y.)  350. 

1.  Authorities  Requiring  Positive  Evidence  of 
Acceptance. —  Bell  v.  Farmer's  Bank,  11  Bush 
(Ky.)  34,  21  Am.  Rep.  205;  Com.  Jackson, 
10  Bush  (Ky.)  424;  Jefferson  County  Bldg. 
Assoc.  V.  Heil,  81  Ky.  513;  Maynard  v.  May- 
nard,  10  Mass.  456,  6  Am.  Dec.  146.  See  also 
3  Wash,  on  Real  Property  (5th  ed.),  bk.  iii.,  c. 
4,  §  2. 

Limit  of  Presumption.  —  The  presumption 
that  a  party  will  accept  a  deed  which  is  bene- 
ficial to  him  is,  it  is  said,  never  carried  to  the 
extent  of  considering  it  actually  accepted. 
Hulick  V.  Scovil,  9  111.  159.  See  also  Bell  v. 
Farmers'  Bank,  11  Bush  (Ky.)  34,  21  Am. 
Rep.  205. 

2.  After  Delivery  Title  Divested  Only  by  Condi- 
tion in  Deed  — E>i<^land.  —  Shclton's  Case,  Cro. 
Eliz.  7. 

Alabama.  —  Reavis  v.  Reavis,  50  Ala.  60; 
Brady  v.  Huff,  75  Ala.  So. 

Arkansas.  —  Taliaferro  <■.  Rolton,  34  Ark. 
5°3- 

California.  —  Snodgrass  v.  Rickeits,  13  Cal. 
359;  Kearsing  v.  Kilian,  18  Cal.  491;  Bow- 
man V.  Cudworth,  31  Cal.  148;  Killey  v.  Wil- 
son, 33  Cal.  691;  Lawton  v.  Gordon,  34  Cal. 
36,  91  Am.  Dec.  670. 

Illinois.  —  Duncan  v.  Wickliffe,  5  111.  452. 
Indiana.  —  Somers  v.   Pumphrey,  24  Ind. 
240;  Connelly  v.  Doc,  8  Blackf.  (Ind.)  320. 
Michis^an.  —  Warren  -'.  Tobcy,  32  Mich.  45. 
Missouri.  — Tibcau  v.  Tibeau.  19  Mo.  78,  59 
Am.  Dec.  329. 

Ohio.  — Jeffcrs  v.  Philo,  35  Ohio  St.  173. 
N'ew  York.  —  Souverbye      Ardcn,  i  Johns. 
Ch.  (N.  Y.)  240. 

Tennessee.  —  Morgan  v.  Elam,  4  Yerg, 
(Tenn.)  375. 

Vin^'inia.  —  Graysons  7'.  Richards,  10  Leigh 
(Va.)  61. 

Wisconsin.  —  Rogers  v.  Rogers,  53  Wis.  36, 
40  Am.  Rep.  756;  Parker  v.  Kane,  4  Wis.  i,  65 
Am.  Dec.  283. 
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of  an  unrecorded  deed  for  the  purpose  of  revesting  title  is  ineffectual.*  This 
rule  is,  however,  in  effect  denied  in  Maine,  Massachusetts,  and  Neiv  Hampshire, 
where  it  is  held  that  where  the  grantee,  without  mistake  or  fraud  and  in  pur- 
suance of  a  fair  agreement,  redelivers  the  deed  to  the  grantor,  he  is  estopped 
as  against  the  grantor,  his  heirs  and  assigns,  from  asserting  title.* 

Without  Intent  to  Revest  Title.  —  It  is,  however,  a  universal  rule  of  law  that  when 
the  grantee,  witliout  an  intention  of  transferring  title,  redelivers  the  deed  to 
the  grantor,  the  title  remains  unaffected  by  such  redelivery.^ 

6.  Filling  Blanks.  —  The  etYect  of  and  authority  necessary  for  filling  blanks 
and  making  modifications  in  the  terms  of  deeds  have  been  treated  elsewhere.* 


1.  Redelivery  Will  Not  Revest  Title  —  Eng- 
land. —  Nelthorpe  v.  Dorrington,  2  Lev.  113: 
Woodward  v.  Aston,  i  Vent.  296;  Clavering 
V.  Clavering,  i  Bro.  P.  C.  122;  Bolton  v.  Car- 
lisle, 2  H.  Bl.  263. 

Alabama.  —  Mallory  v.  Stodder,  6  Ala.  801. 

Arkansas. — Strawn  v.  Norris,  21  Arlc.  82; 
Cunningham  v.  Williams,  42  Ark.  170;  Talia- 
ferro V.  Rolton,  34  Ark.  503. 

Cotinecticut.  —  Botsford  v.  Morehouse,  4 
Conn.  550;  Gilbeit  v.  Bulkley,  5  Conn.  262,  13 
Am.  Dec  57;  Coe  v.  Turner,  5  Conn.  87; 
Hine  v.  Robbins,  8  Conn.  342. 

Illinois.  —  Hazle  v  Bondy,  70  111.  App.  185; 
Duncan  v.  Wickliffe,  5  111.  452. 

Kentucky.  —  Shackleford  v.  Smith,  5  Dana 
i(Ky.)  232.  See  also  Boswell  v.  Boswell,  (Ky. 
1898)45  S.  W.  Rep.  454- 

New  Kfr/t.  —  Raynor  v.  Wilson,  6  Hill  (N. 
Y.)  469;  Jackson  v.  Chase,  2  Johns.  (N.  Y.)  84. 

Ohio.  — Starr  v.  Starr,  I  Ohio  321. 

Tennessee.  —  Morgan  v.  Elam,  4  Yerg. 
(Tenn.)  375. 

Texas.  — Walker  v.  Renfro,  26  Te.\.  142. 

F/>?/«za.  —  Vaughn  v.  Moore,  89  Va.  925, 
citing\  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
447.  448. 

Wisconsin.  —  Hinchliff  Hinman,  18  Wis. 
130;  Rogers  Rogers,  53  Wis.  36,  40  Am. 
Rep.  756. 

The  Reason  for  This  Rule. —  In  Botsford  z\ 
Morehouse,  4  Conn.  550,  the  Supreme  Court 
of  Connecticul,  by  Hosmer,  C.  J.,  said:  "  It 
has  not  been  questioned,  and  indeed  it  is  un- 
questionable, that  by  virtue  of  the  above-men- 
tioned deed,  although  it  was  never  recorded, 
the  land  demanded  became  vested  in  Hoyl,  as 
an  estate  in  fee  simple.  The  only  question  for 
consideration  is  whether,  by  the  return  of  the 
deed  to  Morehouse  for  cancellation,  the  title  to 
the  land  revested  in  him,  notwithstanding  the 
preceding  conveyance,  so  as  to  be  beyond  the 
reach  of  Hoyt's  creditors.  The  case  presents 
no  imaginable  difficulty  so  soon  as  the  mind 
discriminates  between  the  title  to  the  land  in 
question  and  the  evidence  originating  such 
title.  A  title,  as  defined  by  Sir  Edward  Coke, 
is  justa  causa  possidendi  id  quod  nostrum  est,  or 
the  means  whereby  the  owner  of  the  land  has 
the  just  possession  of  his  property.  Co.  Litt. 
345*.  The  evidence  of  title  may  be  very  vari- 
ous, as  by  descent,  by  deed,  by  record,  by  de- 
vise, and  by  many  other  modes  which  need 
not  be  enumerated.  A  deed,  duly  executed, 
is  only  a  mode  of  transfer,  by  the  operation  of 
which  the  law  conveys  the  estate;  and  if  this 
instrument  of  conveyance  becomes  accident- 
ally lost  or  destroyed,  the  title  still  remains 
permanent  and  immovable." 


2.  Redelivery  Held  to  Create  Estoppel.  —  Maine. 

—  Nason  V.  Grant,  21  Me.  160;  Patterson  v. 
Yeaton,  47  Me.  314;  Hall  v.  M'Duff,  24  Me. 
311- 

•  Massachusetts.  —  Steel  v.  Steel,  4  Allen 
(Mass.)  417;  Howe  v.  Wilder,  11  Gray  (Mass.) 
267;  Lawrence  v.  Stratton,  6  Cush.  (Mass.) 
163;  Marshall  v.  Fisk,  6  Mass.  24,  4  Am.  Dec. 
76;  Com.  V.  Dudley,  10  Mass.  403;  Holbrook 
V.  Tirrell,  9  Pick.  (Mass.)  105. 

New  Hampsltire.  —  Dodge  v.  Dodge,  33  N. 
H.  487;  Mussey  v.  Holt,  24  N.  H.  248,  55  Am. 
Dec.  234;  Tomson  v.  Ward,  i  N.  H.  g;  Farrar 
V.  Farrar,  4  N.  H.  191,  17  Am.  Dec.  410. 

Reason  for  the  Rule.  —  The  reason  for  this 
rule  was  stated  in  Mussev  v.  Holt,  24  N.  H. 
248,  55  Am.  Dec.  234,  by  Perley,  J.,  who  said: 
"  If  the  deed  had  been  canceled  with  the  in- 
tention of  revesting  the  title  in  the  grantor,  it 
would  have  had  that  effect  by  way  of  estoppel. 
The  grantee  having  put  it  out  of  his  power  to 
produce  the  deed,  the  law  will  not  allow  him 
to  introduce  secondary  evidence  in  violation  of 
his  undertaking,  and  to  defeat  the  fair  intention 
of  the  parties.  *  *  *  Delivering  the  deed 
back  into  the  hands  of  the  grantor  with  the 
intention  of  revesting  the  title  will  have  the 
same  effect,  on  the  same  principle.  This  puts 
it  in  the  power  of  the  grantor  to  cancel  or 
destroy  the  deed,  or,  what  is  in  effect  the  same 
thing,  to  detain  it  from  the  grantee.  In 
neither  case  can  the  grantee  produce  the  deed, 
and  the  law  will  estop  him  in  both  cases  to 
give  secondary  evidence  to  defeat  the  intended 
operation  of  his  act  in  returning  or  annulling 
the  deed." 

3.  Redelivery  Without  Intent  to  Revest  Title. 

—  Brooks  V.  Isbell,  22  Ark.  488;  Otis  v.  Spen- 
cer, 102  111.  622,  40  Am.  Rep.  617;  Hyne  v. 
Osborn,  62  Mich.  235;  Albert  v.  Burbank,  25 
N.  J.  Eq.  404;  Fink's  Estate,  157  Pa.  St.  292; 
Hart  V.  Rust,  ,j6  Te.x.  556;  Towery  v.  Hender- 
son, 60  Tex.  291;  Rootes  Holliday,  6  Munf. 
(Va.)  251. 

Deed  Returned  to  Grantor  after  Delivery  for 
Record.  —  Where  a  conveyance  of  real  estate 
is  properly  executed  and  delivered  to  the 
grantee,  and  is  afterwards  handed  to  the  grantor 
to  be  put  on  record,  but  the  latter  dies  without 
recording  it,  leaving  a  v  ill  in  which  he  makes 
specific  devises  of  all  his  property,  but  makes 
no  mention  of  the  real  estate  claimed  by  the 
grantee,  it  was  held  that  it  is  a  complete  and 
valid  deed,  although  it  be  found  after  the 
death  of  the  grantor,  by  his  executors,  among 
his  other  papers.  Austin  v.  Fendall,  2  Mac- 
Arthur  (D.  C.)  362. 

4.  See  the  titles  Agency,  vol.  i,  p.  930; 
Alteration  of  Instruments,  vol.  2,  p.  iSi. 
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DEED  —  DEEM. 


Definition. 


V.  Inteepretation.  —  The  interpretation  and  construction  of  deeds  has 
already  been  treated  as  an  incident  of  the  various  subtitles  of  this  article. 
This  subject  will  be  further  discussed  elsewhere.* 


DEEM.  —  To  deem  means  to  judge;  to  determine  upon  consideration  ;  to 
form  a  judgment;  to  conclude  upon  consideration.*  The  term  is  also  used  in 
the  ordinary  sense  of  to  think;  to  suppose;  to  hold  the  opinion.^ 


1.  See  the  title  Interpretation  and  Con- 
struction. For  the  interpretation  of  that 
portion  of  a  deed  descriptive  of  the  land  con- 
veyed, see  the  title  Boundaries,  vol.4,  P-  793- 
The  judicial  constructions  of  the  meaning  of 
words  and  phrases  in  deeds  and  other  instru- 
ments are  collected  under  the  headings  where- 
under  such  words  and  phrases  are  treated  in 
this  work. 

2.  Revenue  Laws.  —  U.  S.  v.  Doherty,  27 
Fed.  Rep.  734.  This  case  was  upon  the  con- 
struction of  the  term  as  used  in  U.  S.  Rev.  Stat, 
providing  that  custom-house  appraisers  might 
examine  any  person,  on  oath,  touching  any 
matter  or  thing  which  they  might  deem  mate- 
rial in  ascertaining  the  value.  See  generally 
the  title  Revenue  Laws. 

Citizenship.  (See  also  the  title  Citizenship, 
vol.  6,  p.  2g.)  —  Thus  when  the  question  arose 
under  section  2  of  the  Acl  of  February  10,  1855 
(U.  S.  Rev.  Stat.,  1994).  which  reads  as  fol- 
lows: "Any  woman  who  is  now,  or  may 
hereafter  be,  married  to  a  citizen  of  the  United 
States,  and  might  herself  be  lawfully  natural- 
ized, shall  be  deemed  a  citizen,"  —  as  to 
whether  the  United  States  Circuit  Court  had 
jurisdiction  of  a  suit  begun  by  an  alien 
woman,  married  to  a  citizen  of  the  United 
States,  against  her  husband's  administrators, 
in  giving  judgment  for  the  defendant  the 
court,  by  Deady,  J.,  said:  "  The  phrase,  'shall 
be  </eem«<i  a  citizen,"  in  section  1994,  Rev.  Stat., 
or  as  it  was  in  the  Act  of  1855, 'shall  he  deemed 
and  taken  to  be  a  citizen,'  while  it  may  imply 
that  the  person  to  ivhom  it  relates  has  not 
actually  become  a  citizen  by  the  ordinary 
means  or  in  the  usual  way,  as  by  the  judg- 
ment of  a  competent  court,  upon  a  proper 
application  and  proof,  yet  it  does  not  follow 
that  such  person  is  on  that  account  practically 
any  the  less  a  citizen.  The  word  deemed  is 
the  equivalent  of  '  considered  '  or  '  judged;  ' 
and  therefore  whatever  an  Act  of  Congress 
requires  to  be  deemed  or  '  taken  '  as  true  of 
any  person  or  thing,  must,  in  law,  be  consid- 
ered as  having  been  duly  adjudged  or  estab- 
lished concerning  such  person  or  thing,  and 
have  force  and  effect  accordingly.  When, 
therefore.  Congress  declares  that  an  alien  wo- 
man shall,  under  certain  circumstances,  be 
deemed  an  American  citizen,  the  effect,  when 
the  contingency  occurs,  is  equivalent  to  her 
being  naturalized  directly  by  an  Act  of  Con- 
gress, or  in  the  usual  mode  thereby  pre- 
scribed." Leonard  -/.  Grant,  5  Fed.  Rep.  it. 
See  also  Adjudged,  vol.  i,  p.  640;  and  Blaufus 
V.  People,  69  N.  Y.  107,  25  Am.  Rep.  151; 
State  V.  Price,  11  N.  J.  L.  217. 

Crime.  —  In  Com.  Pratt.  132  Mass.  247, 
the  court  said:  "  When,  by  legislative  enact- 
ment, certain  acts  are  deemed  to  be  a  crime  of 
a  particular  nature,  they  aie  such  crime,  and 


not  a  semblance  of  it,  nor  a  mere  fanciful 
approximation  to  or  designation  of  the  offense. ' ' 
Right  of  Suffrage.  (See  also  the  titles  Elec- 
tions; Infamoi  s  Crimes.) —  Where  a  prisoner 
was  charged  with  having  fraudulently  regis- 
tered at  a  registry  of  voters  for  an  election  for 
representatives  in  Congress,  he  being  at  the 
time  disqualified  as  a  voter  by  reason  of  hav- 
ing been  convicted  of  felony,  the  said  convic- 
tion being  for  the  commission  of  a  statutory 
offense  created  under  the  laws  of  the  United 
States,  the  court,  by  Benedict,  J.,  on  demurrer 
to  the  indictment,  discharged  the  accused,  be- 
cause the  laws  of  the  state  of  New  York  ex- 
cluded from  the  right  of  suffrage  only  such 
persons  as  "  shall  have  been  convicted  of  an 
infamous  crime,  deemed  by  the  laws  of  this 
state  a  felony,"  against  the  contention  that  the 
word  deemed  implied  "an  intention  to  include 
all  crimes  presenting  the  feature  designated 
by  the  laws  of  the  state  as  the  characteristic 
of  a  felony,  namely,  a  liability  to  be  punished 
by  death  or  by  imprisonment  in  a  state 
prison."  U.  S.  v.  Barabo,  14  Blatchf.  (U.  S.) 
74- 

3.  Thus  in  Kcntttcky,  Holt,  J.,  in  holding 
that  while,  as  10  useful  trades  and  employ- 
ments, the  power  of  a  municipal  corporation 
to  license  does  not  ordinarily  include  the 
power  to  tax,  yet  where  useful  occupations 
are,  in  this  regard,  placed  upon  the  same  foot- 
ing as  those  which  serve  for  amusement  only, 
and  the  municipal  charter  provides  that,  in 
granting  such  licenses,  the  common  council 
"  shall  charge  such  sum  or  sums  of  money  as 
they  shall  deem  fit  and  reasonable,"  they  are 
authorized  to  use  the  power  to  license  as  a 
means  of  taxation,  if  they  sec  proper  to  do  so, 
said:  "  It  is  urged  that  the  words 'as  they 
shall  deem  fit  and  reasonable  '  must  be  con- 
strued to  mean  '  as  are  fit  and  reasonable;  ' 
and  authorize  the  imposition  of  a  fee  only  for 
the  issual  of  a  license.  There  might  be  some 
ground  for  such  a  construction,  if  they  related 
to  useful  occupations  only.  The  words  '  sum 
or  sums,"  as  used  in  the  act,  do  not  mean 
merely  "  fee  or  fees.'  The  sum  to  be  charged 
is  not  for  issuing  the  license,  but  for  the 
license  itself.  The  construction  contended  for 
leads  to  absurdity.  If  it  be  correct,  and  ex- 
press companies  can  only  be  charged  a  license 
fee,  then  a  saloon-keeper  can  be  charged  no 
more.  It  also  follows,  that,  however  proper  it 
might  be  to  charge  one  calling  more  than 
another,  yet  it  cannot  be  done."  Adams  Ex- 
press Co.  Owensboro,  85  Ky.  265,  8  Ky.  L. 
Rep.  90R. 

"  Deemed  to  Be  '  Equivalent  to  "  Shall  Be 
Taken  to  Be."  — In  Burrcll  Tp.  I'itlsbiirg 
Guardians  of  Poor, 62  Pa.  St.  474,  the  court  said  : 
"  But  the  act  e.vpressly  provides  that  after  ihe 
death  of  the  husband  the  wife's  legal  seitlc- 
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DEEPEN.  —  To  make  deeper,  to  sink  lower.* 

DEEPLY.  —  Profoundly,  thoroughly;  used  in  the  phrase  "  deeply 
indebted,"  to  denote  a  state  or  condition  of  great  indebtedness  but  short 
of  insol\'cnc\'."' 

DEFACE.'  — Sec  note  3. 

DEFALCATION.  (See  also  DEFAULT,  infra.)  —  I.  Defalcation  means  dimi- 
nution, .ibiilcnicnt,  excision  of  any  part  of  a  customary  allowance.*  II.  Defal- 
cation is  a  setting  off  of  another  account  or  another  contract.*     III.  A 


ment  shall  be  deemed  10  be  the  place  where  he 
was  last  legally  settled.  This  is  equivalent  to 
the  expression  '  shall  be  taken  to  be,'  and  ad- 
mits of  the  existence  of  a  different  state  of 
facts,  namely,  a  settlement  acquired  by  the 
widow  herself;  and  so  it  has  been  decided  in 
Mifflin  Tp.  v.  Elizabeth,  18  Pa.  St.  17."  See  gen- 
erally the  titles  Domicil;  Poor  and  Poor 
Laws. 

Legacy.  (See  the  title  Legacies  and  De- 
vises.) —  A  statute  provided  that  a  legacy  made 
to  a  creditor  should  not  be  deemed  to  be  in 
compensation  of  debt,  nor  a  legacy  made  to  a 
servant,  in  compensation  of  his  wages.  The 
court  said:  "  The  word  deemed,  used  in  the 
article,  simply  means  that  no  interpretation 
unfavorable  to  the  creditor  shall  be  placed  upon 
the  testament  by  the  fact  alone  of  the  legacy 
to  the  creditor.  It  is  a  question  of  interpreta- 
tion, and  whether  the  testator  intended  the 
legacy  to  be  in  compensation  of  the  debt  must 
be  construed  from  the  terms  used  in  the  testa- 
ment." Jackson's  Succession,  47  La.  Ann. 
io8g. 

1.  Deepening  a  Ditch.  —  Land  was  conveyed 
"  with  the  privilege  of  deepening  ihe  ditch 
leading  from  the  premises,  to  drain  the  same, 
over  the  grantor's  land,  as  deep  as  the  grantees 
may  desire."  The  ditch  then  existing  was  six 
feet  wide  at  the  top  and  two  at  the  bottom,  and 
six  feet  deep.  To  deej>ett  it  required  either 
curbing  or  widening  the  ditch  at  the  top  —  the 
latter  the  usual  mode  of  ditching  swamp 
lands.  In  an  action  of  trespass  quare  clausum 
fregil,  for  widening  the  ditch,  it  was  held,  (i) 
that  parol  evidence  was  admissible  as  to  the 
land  being  sold  as  a  peat-bed,  which  required 
thorough  drainage,  and  as  to  the  usual  mode 
of  digging  ditches  in  swamp  lands;  (2)  that  the 
grantor  must  be  understood  to  have  intended 
the  usual  mode  of  deepening  such  a  ditch,  and 
that  the  privilege  was  granted  of  widening  the 
ditch  at  the  top  so  far  as  was  necessary  in 
deepeninfj  it.     Collins  v.  Driscoll,  34  Conn.  43. 

2.  Deeply  Indebted.  —  On  the  trial  of  the 
issue  whether  a  conveyance  to  the  grantor's 
wife,  through  a  third  person,  was  made  in 
fraud  of  the  grantor's  creditors,  the  party  con- 
testing the  conveyance  requested  a  ruling 
"  that  all  that  was  necessary  to  make  the  con- 
veyance fraudulent,  it  being  made  without 
consideration,  was  that  the  grantor  was 
'  deeply  indebted  '  even  though  he  was  not  in- 
solvent." This  request  the  judge  refused,  but 
instructed  the  jury  that  whether  a  conveyance 
like  the  one  in  issue  was  fraudulent  or  not 
was  a  question  of  fact  to  be  determined  upon 
all  the  circumstances  under  which  it  was 
made,  and  especially  the  condition  of  the 
grantor's  property  and  the  amount  of  his 
debts  at  that  time;  that  it  could  not  be  prop- 
erly adjudged  that  it  was  made  in  fraud  of 


creditors  if  made  by  a  grantor  possessed  of 
large  property  and  substantially  free  from 
debt,  whose  sole  motive  was  to  withdraw  the 
estate  conveyed  from  the  hazards  of  business, 
for  the  benefit  of  his  family;  but  it  was  clear 
that  a  voluntary  transfer  of  property  by  a  per- 
son "deeply  indebted,"  whose  property  was 
insufficient  or  barely  sufficient  to  pay  his 
debts,  would  furnish  a  strong  presumptive 
evidence  of  fraud,  and  if  unexplained  would 
be  set  aside  as  void  against  creditors.  On 
exception  to  this  ruling,  it  was  held  that 
the  refusal  of  the  request,  taken  in  con- 
nection with  the  instructions  given,  afforded 
no  ground  of  exception.  Winchester  v.  Char- 
ter, 102  Mass.  272.  But  see  Parkman  v. 
Welch,  ig  Pick.  (Mass.)  231,  where  the  court, 
by  Dewey,  J.,  said:  "Actual  insolvency  of  the 
grantor  is  not  required  to  render  his  convey- 
ance, when  made  without  consideration,  void 
as  against  creditors.  Such  a  doctrine  has  been 
sometimes  advanced  as  respects  creditors 
whose  debts  accrued  after  the  making  the 
conveyance,  but  this  is  not  supported  by  the 
authorities.  All  that  is  necessary  to  entitle  a 
creditor  to  impeach  a  deed  as  fraudulent,  when 
made  without  a  valuable  ^consideration  or  on 
a  secret  trust,  is  that  the  grantor  be  '  deeply- 
indebted.'  "  See  the  title  Fraudulent  Sales 
AND  Conveyances. 

3.  Defacing  and  Altering  Distinguished.  —  In 
Linney  7,'.  State,  6  Tex.  2,  it  is  said:  "The 
words  'altering  or  defacing'  are  not  synony- 
mous terms.  Defacing  would  be  the  obliterat- 
ing; altering  would  be  changing  from  what  it 
was  before  into  a  different  brand."  See  gen- 
erally the  title  Brands  and  Marks,  vol.  4, 
p.  874. 

4.  Defalcation.  —  McDonald  v.  Lee,  12  La. 
436.  See  also  Cumberland  Bank  v.  Hann,  18 
N.  J.  L.  224;  Youngs  v.  Little,  15  N.  J.  L.  i. 

The  etymon  of  this  term  is  from  falx,  a 
Latin  word  for  a  pruning-knife;  hence  falco, 
to  amputate  or  prune;  defalco,  the  compound, 
to  pru>ie  front:  so  that,  ex  vi  termini,  it  ex- 
presses the  pruning  a  demand  by  showing  that 
it  is  less  than  it  purports  to  be,  by  reason  that 
it  ought  to  be  made  less  by  something  shown 
against  it.  Brackenridge's  Law  Miscellanies 
186. 

5.  Set-off.  (See  also  the  title  Set-off,  Re- 
coupment, and  Counterclaim.) — Houk  v. 
Foley,  2  P.  &  W.  (Pa.)  250.  In  that  case  it  is 
further  said:  "  Perhaps  total  want  of  consid- 
eration, founded  on  fraud,  imposition,  and 
falsehood,  is  not  defalcation,  though  being  re- 
lieved in  the  same  way  they  are  blended." 

In  Tagg  V.  Bowman,  108  Pa.  St.  277,  it  is 
said:  "  Defalcation  is  a  legal  right,  secured 
to  a  defendant  who  has  demands  against  a 
plaintiff  due  in  the  same  right  and  payable 
when  suit  was  commenced;  but  it  may  be 
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defalcation  is  a  failure  of  one  who  has  received  money  in  trust,  or  in  a  fiduciary 
capacity,  to  account  and  pay  over  as  he  ought,  and  in  this  sense  the  word 
applies  particularly  to  the  acts  of  public  and  corporate  officers.* 

DEFALK.    (See  also  DEFALCATION,  supra?)  —  See  note  2. 

DEFAMATION  —  DEFAMATORY.  (See  also  the  title  Libel  AND  SLANDER.) 
—  "Defamation"  is  defined  as  the  taking  from  another's  reputation,  and 
words  which  produce  any  perceptible  injury  to  the  reputation  of  another  are 
called  defamatory.* 

DEFAULT  (See  generally  the  titles  CONTRACTS,  vol.  7,  p.  188;  COVE- 
NANTS, vol.  8,  p.  43;  MORTGAGES;  NEGLIGENCE;  and  see  DEFALCATION, 
SKpra.)  I.  The  term  "default,"  when  used  in  practice,  is  defined  to  be  the 
nonappearance  of  a  plaintiff  or  defendant  at  court,  within  the  time  prescribed 
by  law  to  prosecute  his  claim  or  make  his  defense.*  And  a  judgment  by  default 
is  obtained  where  a  party  neglects  to  take  a  certain  step  in  the  action  within 


waived  by  contract  express  or  implied.  An 
agreement  to  waive  llie  right,  if  founded  on  a 
good  consideration,  is  undoubtedly  binding. 
The  receipt  of  money  by  one  person  from  an- 
other, to  be  applied  to  a  specific  purpose,  im- 
plies an  agreement,  on  the  part  of  the  former, 
not  to  apply  it  to  any  other  use,  and  of  course 
not  to  his  own  by  pleading  a  set-oft." 

At  Common  Law.  —  Defalcation  was  un- 
known at  the  common  law.  according  to  which 
mutual  debts  were  distinct  and  inextinguish- 
able except  by  actual  payment  or  release. 
Com.  V.  Clarkson,  r  Rawle  (Pa.)  293. 

' '  Without  Defalcation  ' '  —  Negotiable  Paper.  — 
In  Council  Bluffs  Iron  Works  v.  Cuppey,  41 
Iowa  109,  it  was  held  that  an  instrument 
wherein  one  promised  to  pay  a  certain  sum  or 
deliver  certain  property  without  drfalration 
was  negotiable,  arid  vvfien  transferred  by  in- 
dorsement before  maturity  was  not  subject  to 
set-off  or  defense  for  want  of  consideration  in 
the  hands  of  the  transferee.  The  court  said: 
"  Plaintiff  insists  that  the  use  of  the  words 
'  without  defalcation,'  in  connection  with  the 
promise  to  pay  to  the  order  of  Smithers  and 
Morris,  gives  to  the  instruments  in  question  all 
the  incidents  of  negotiability.  Defalcation  is 
thus  described  by  Bouvier:  '  The  reduction  of 
the  claim  of  one  of  the  contracting  parties 
against  the  other,  by  deducting  from  it  a 
smaller  claim  due  from  the  former  to  the 
latter.'  Webster  defines  defalcation  thus:  'A 
cutting  off;  a  diminution,  deficit,  or  withdraw- 
ment.  That  which  is  cut  off,  diminished,  or 
abated.'  Under  our  law  the  distinguishing 
feature  of  instruments  payable  to  order  or 
bearer  in  money  is  that  they  are  not  subject  to 
such  reduction  or  defalcation.  This  is  the  prin- 
cipal quality  which  is  implied  in  the  term  '  nego- 
tiable paper.'  "  See  also  Lewis  v.  Reeder,  9  S. 
&  R.  (Pa.)  193:  Cromwell  v.  Arrott,  i  S.  &  R. 
(Pa.)  180;  Lighty  v.  Brenner,  14  S.  &  R.  (Pa.) 
127;  Houk  V.  Foley,  2  P.  &  W.  (Pa.)  250:  Aus- 
tin V.  Blue,  6  Mo.  265. 

The  words  "  without  defalcation  "  in  a  note 
imply  that  it  is  to  be  paitl  to  the  holder  with- 
out any  diminution,  or  claim  to  set-off,  or 
otherwise,  by  the  maker  and  indorser.  Mc- 
Donald V.  Lee,  12  La.  436. 

1.  Courtney  v.  Beale,  84  Va.  694. 

Public  Officers  —  Defalcation.    (Sec   also  the 

titles     F.MIIK/ZI.KMKN  I  ;      I'l  III.IC     Oi  KICKRS.)  — 

The  liability  of  a  public  ollicer  for  failure  to 


collect  claims  in  his  hands  has  been  held  not 
a  defalcation  within  a  bankrupt  act.  Court- 
ney v.  Beale,  84  Va.  695.  See  also  Boynton 
V.  Ball,  121  U.  S.  457.  See  generally  the  title 
Insolvency  and  Bankruptcy. 

2.  "  Recoup,"  it  is  said,  is  synonymous 
with  defalk  or  "  discount."  Hatchett  v.  Gib- 
son, 13  Ala.  595;  Ives  v.  Van  Epps,  22  Wend. 
(N.  Y.)  155.  See  also  Discount;  and  the  title 
Set-off,  Recoupment,  and  Counterclaim. 

3.  Hollenbeck  -■.  Hall   103  Iowa  214. 
Defamation  —  Words  Actionable  by  Statute.  — 

A  statute  provided  that  in  any  action  for 
defamation  the  defendant  might  justify  by 
alleging  and  proving  that  the  words  spoken  or 
written  were  true.  It  was  held  that  this  stat- 
ute extended  the  plea  of  justification  to  words 
made  actionable  by  statute.  The  court  ad- 
mitted that  the  word  defamation  has  a  techni- 
cal sense  as  a  generic  term,  comprehending 
the  two  species  of  words  slanderous  at  com- 
mon law,  spoken  and  written  slander,  and 
nothing  more;  but  said:  "  When  it  is  consid- 
ered, however,  that  though  in  some  of  the 
earlier  cases  Lord  Hardwicke  and  other  Eng- 
lish judges  denied  that  in  suits  for  libel  the 
defendant  could  plead  the  truth  of  the  words 
in  justification,  yet  that  it  has  been  long  and 
well  settled,  as  well  in  England  as  in  this 
country,  that  the  plea  of  the  truth  of  the  words 
is  a  good  justification  in  actions  for  either 
species  of  slander,  it  is  very  hard  to  suppose 
that  the  legislature  used  the  word  in  question 
in  its  restricted  technical  sense,  and  designed, 
by  the  new  provision  under  consideration, 
merely  to  confer  upon  parties  a  right  which  it 
was  the  well-known  uniform  course  of  the 
courts  to  accord,  in  the  absence  of  legisla- 
tion."   Hogan  7'.  Wilmoth,  16  Gratt.  (Va.)  86. 

Malice  —  Defamatory  Publication.  (See  also 
the  title  LiUKL  and  Slander.) — In  Marks  z/. 
Baker,  28  Minn.  162,  it  was  held  that  the  word 
defamatory  occurring  in  the  charge  of  a  trial 
judge  in  a  libel  case  did  not  suggest  the  cle- 
ment of  malice.  The  court  said:  "A  defama- 
tory publication  is  one  which  is  false  and 
calculated  to  bring  the  person  defamed  into 
disrepute,  but  it  is  not  necessarily  malicious." 

4.  Practice.  (See  6  Encyc.  of  Pl.  and  Pr. 
I.) —  Bouvier's  Law  Diet.,  quoted  in  Lawler  v. 
Bashford-Burmister  Co.,  (Arizona  i8g6)  46 
Pac.  Rep.  73.  Sec  also  Page  v.  Sutton,  29 
Ark.  306. 
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a  certain  time*  II.  "  Default  "  means 
do  that  which  ought  to  have  been  don 

1,  Default  Judgment.  (See  also  6  Encyc.  of 
Pl.  and  Pk.  I ;   and  see  generally  the  title 

I'DGMENTS.) — Rapalje  and  Lawrence's  Law 
>ict.,  quottd  in  Burrows  r.  Mickler,  22  Fla. 
57().    See  also  Pajje  v.  Sutton,  29  Ark.  306. 

Default  Means   Nonappearance.  —  Watson  r. 
\ViL;i;iiU<)n,  jS  \V.  549. 

Default  Is  an  Admission  of  the  Cause  of  Action. 
—  McCallon  v.  Waterman,  i  Flipp.  (U.  S.)  654; 
Mardy  v.  Miller,  11  Neb.  39S. 

Default  and  Absence  Distinguished. —  In 
Covart  -■.  liaskiiis,  39  Kan.  574,  it  is  said: 
"  l"rt)ni  these  sections  cited  and  others  we 
must  believe  that  the  phrase  '  fail  to  appear  ' 
is  used  in  our  statute  as  equivalent  to  default. 
There  is  a  plain  difference  in  meaning  between 
del  a  III  t  atnd  absence,  default  signifying  that 
there  has  not  been  an  appearance  at  any  stage 
of  the  action  by  the  party  in  default,  while 
absence  means  that  the  party  was  not  present 
at  a  particular  time,  naming  it.  Default,  as 
used  in  our  statutes,  is  the  antithesis  of 
appearance,  while  absence  is  the  opposite  of 
appearance  at  a  specified  time." 

Nonsuit.  (See  also  the  Encyc.  of  Pl.  and 
Pr.,  title  Nonsuit.)  —  A  justice  of  ihe  peace 
entered  a  judgment  against  the  plaintiff  in  the 
following  words:  "  Judgment  vs.  plainti^^  by 
default  for  costs."  It  was  held  that  the  judg- 
ment was  not  void,  but  was  to  be  understood 
as  a  judgment  of  nonsuit.  The  court  said: 
"  By  the  default  of  the  plaintiff  we  are  to 
understand  that  he  did  not  appear  to  prosecute 
his  notice,  in  the  same  manner  as  by  the  de- 
fendant's default  he  is  said  to  come  not  and 
make  defense;  thus  interpreted,  the  judgment 
rendered  by  the  justice  must  be  understood  to 
be  a  nonsuit."  Wyatt  z'.  Judge,  7  Port.  (Ala.) 
39- 

Default  Day.  —  In  Cruger  v.  McCracken, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  282,  it  is 
said:  "We  think  that  the  words  'default 
day  '  and  '  appearance  day,'  as  used  in  the 
statutes  quoted,  have  the  same  meaning;  in 
other  words,  default  day  is  appearance  day, 
which  is  the  second  day  of  each  term  of  the 
district  court." 

2.  Omission.  —  Albert  v.  Grosvenor  Invest. 
Co.,  L.  R.  3  Q.  B.  123;  Union  Trust  Co.  St. 
Louis,  etc.,  R.  Co.,  5  Dill.  (U.  S.)  22. 

"  Default  simply  means  nonpayment  of  a 
sum  of  money  which  is  due."  Williams  v. 
Stern,  5  Q.  B.  Div.  413. 

In  In  re  Young,  etc.,  Contract,  31  Ch.  Div. 
174,  Bowen,  L.  J.,  said:  "  Default  is  a  purely 
relative  term,  just  like  negligence.  It  means 
nothing  more,  nothing  less,  than  not  doing 
what  is  reasonable  under  the  circumstances; 
not  doing  something  which  you  ought  to  do, 
having  regard  to  the  relations  which  you 
occupy  towards  the  other  persons  interested 
in  the  transaction." 

Contracts.  (See  generally  the  titles  Con- 
tracts, vol.  7,  p.  188;  Covenants,  vol.  8,  p. 
43;  Conditions,  vol.  6,  p.  499.) —  In  Caffarini 
V.  Walker,  9  Ir.  R.  C.  L.  437,  Fitzgerald,  J., 
said  iha.t  default  would  seem  to  embrace  every 
failure  by  the  defendant  to  perform  his  con- 
tract, unless  prevented  by  superior  force,  over 
which  he  had  no  control,  such  as  stress  of 


anything  wrongful;  some  omission  to 
by  one  of  the  parties.* 

weather;  but  where  the  defendant  is  hindered 
by  the  plaintiff's  nonperformance  of  some  con- 
dition precedent,  theie  is  no  default.  Randall 
i:  Thorn,  W.  N.  (78)  150. 

Same  —  Consent  of  Other  Party.  —  Where  the 
omission  takes  place  with  the  concurrence  of 
the  other  party,  as  for  instance  the  failure  to 
pay  an  instalment  due  upon  a  mortgage,  there 
can  be  no  default.  Albert  v.  Grosvenor  Invest. 
Co.,  L.  R.  3  Q.  B.  123;  Union  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  5  Dill.  (U.  S.)  22. 

Same  —  Illegal  Act. —  In  Bryan  v.  Alexan- 
der, 4  Woods  (U.  S.)  529,  it  is  said:  "  What  is 
a  default?  It  is  a  failure  or  omission  to  do 
something  required.  The  omitted  act  of  the 
principal  obligor  here  was  the  failure  to  pay 
in  Confederate  bonds;  and  can  a  default  be 
predicated  upon  an  omission  to  do  that  which 
there  is  and  can  be  no  legal  authority  to  do? 
True,  the  court  found  amounts  to  be  due  to 
the  legatees,  and  ordered  the  executor  to 
pay  them  —  in  Confederate  bonds.  But  the 
default,  if  ascertained  at  all,  was  that  pay- 
ment had  not  been  so  made  in  Confederate 
bonds,  which  was  no  default  at  all,  that  por- 
tion of  the  decree  being  void."  See  generally 
the  titles  Illegal  Contracts;  Money;  Pay- 
ment. 

Trust  Deed.  (See  generally  the  title  Trust 
Deeds  and  Power  of  Sale  Mortgages.)  —  A 
trust  deed  provided  that  interest  should  be 
paid  when  due,  and  on  default  after  demand 
for  more  than  six  months,  on  written  demand 
of  bondholders,  the  trustee  should  sell,  and 
that  in  event  of  such  default  continued  for 
more  than  six  months  the  principal  should  be- 
come due,  provided  a  majority  of  bondholders 
should  make  a  written  demand.  It  was  con- 
tended that  by  default  was  meant  a  failure  or 
omission  to  pay  at  the  maturity  of  the  coupons, 
whether  payment  was  demanded  or  not;  in 
other  words,  that  default  was  used  in  its  tech- 
nical sense.  The  court  said:  "  Manifestly" 
the  word  default  was  used  in  the  same  sense 
throughout  the  deed;  and  this  being  so,  de- 
fault can  be  predicated  of  the  company  only 
upon  its  refusal  to  pay  after  demand  of  pay- 
ment has  been  made  '  according  to  the  terms 
of  the  bonds.'  This  is  too  plain  to  admit  of 
doubt."  Potomac  Mfg.  Co.  t>.  Evans,  84  Va. 
720. 

Covenant  for  Quiet  Enjoyment.  (See  also  the 
title  Covenants,  vol.  8,  p.  43.) — A  covenant 
by  a  mortgagor  for  quiet  enjoyment,  after 
default,  means  only  that  before  default  the 
mortgagee  is  to  rest  on  his  own  title  as  against 
strangers;  and  the  statute  of  limitations  runs 
as  against  the  mortgagee  from  the  date  of  the 
mortgage.  Doe  v.  Lightfoot,  11  L.  J.  Exch. 
151,  8  M.  &  W.  553.  A  covenant  for  quiet  en- 
joyment against  persons  claiming  by  or 
through  his  default  would,  it  appears,  be 
broken  by  an  entry  by  parties  whose  title  the 
covenantor  had  it  in  his  own  power  to  bar; 
e.g.,  if  he  were  tenant  in  tail  in  possession, 
and  the  entry  were  made  by  the  remainder- 
man. Cavan  v.  Pulteney,  2  Ves.  Jr.  544. 
And  such  a  covenant  has  been  held  to  extend, 
to  claims  in  respect  of  arrears  of  quit  rent,  al- 
though they  accrued  due  before  he  acquired 
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Definitions. 


DEFAULTER.  —  See  note  i. 

DEFEASANCE.  (See  also  the  titles  Bills  of  Sale,  vol.  4,  p.  564;  Con- 
ditional Sales,  vol.  6,  p.  436;  Conditions,  vol.  6,  p.  499;  Deeds,  ante ; 
Escrow;  Estates;  Mortgages.) — A  collateral  deed,  made  at  the  same 
time  with  a  feoffment  or  other  conveyance,  containing  certain  conditions  upon 
the  performance  of  which  the  estate  then  created  may  be  defeated  or  totally 
undone.*  Used  also  of  a  "  defeasance  on  a  bond,"  which  differs  only  from 
the  common  condition  of  a  bond  in  that  the  one  is  always  inserted  in  the  deed 
or  bond  itself;  the  other  is  made  between  the  same  parties  by  a  separate  and 
frequently  a  subsequent  deed.* 


the  estate.  Howes  v.  Brushfield,  3  East  4gi. 
This  decision,  however,  is  disapproved  by  Lord 
St.  Leonards.  Sugd.  on  Vendors  602.  Bui  the 
omission  by  the  covenantor  to  acquire  from 
other  parties  a  valid  title,  althou>^h  he  knew 
the  defect,  is  not  a  neglect  or  default  within 
the  meaning  of  such  a  covenant.  Woodhouse 
V.  Jenkins,  9  Ring.  431,  23  E.  C.  L.  325,  2  M. 
&  Sc.  599;  Ireland  v.  Bircham,  2  Scott  207,  2 
Bing.  N.  Cas.  90,  29  E.  C.  L.  266;  Stroud's 
Judicial  Diet. 

Bailment.  (See  also  Receipt.)  —  A  receipt 
for  goods  promised  to  redeliver  them,  or  in 
defniUt  thereof  to  pay  their  custodian  a  cer- 
tain sum.  In  construing  this  receipt,  the 
court  said:  "  The  second  clause  of  the  re- 
ceipt in  no  way  changes  the  nature  or  legal 
effect  of  the  instrument,  except  to  fix  the  rule 
of  damages  in  case  of  default  of  defendant  to 
perform  his  promise  to  return.  It  adds  noth- 
ing to  the  extent  of  defendant's  liability  im- 
plied in  the  law  of  bailment,  except  to  fix  the 
measure  of  damages  in  case  of  a  breach  of 
contract.  The  default  here  meant  is  not  the 
mere  fact  of  the  nondelivery  of  the  goods,  but 
a  failure  to  deliver  amounting  to  a  breach  of 
ihe  contract  of  bailment.  Hence  any  fact 
which  would  excuse  the  defendant  from  re- 
turning the  property  would  exempt  him  from 
liability  to  pay  the  stipulated  measure  of  dam- 
ages, for  in  such  case  there  would  be  no 
default."     .Mason  t.  .Mdrirh,  36  .Minn.  286. 

Whether  the  Term  Implies  Culpability.  (See 
Defaulter,  infra.) — An  improvement  certifi- 
cate provided  that  in  case  the  assessment 
should  not  be  collected  to  meet  the  certificate, 
the  city  would  pay  the  amount  of  the  certifi- 
cate upon  thirty  days'  notice  of  default.  In 
construing  this  provision  the  court  said  :  "  The 
defendant  also  insists  that,  in  the  covenant 
now  under  discussion,  the  terms  making  the 
money  payable  only  on  notice  of  default  in  the 
collection  of  the  assessment,  indicates  that 
the  city  must  have  been  guilty  of  some  laches 
in  that  respect,  and  that,  at  most,  non-collec- 
lion  for  two  years  is  only  evidence  of  laches, 
and  leaves  the  fact  of  negligence  open  to  be 
rebutted  bv  pleading  and  proof.  This  inter- 
pretation is  not  sound.  Default  does  not 
necessarily  imply  culpability;  it  as  often  sig- 
nifies only  failure;  and,  in  the  absence  of  any 
other  ground  for  determining  its  meaning  in 
this  covenant,  the  rule  already  adverted  to, 
that  it  should  be  construed  least  favorably  to 
the  party  using  it,  would  lead  us  to  the  latter 
sense.  But  the  same  intention  is  indicated  by 
a  totally  impartial  reading  of  the  covenant." 
Dime  Sav.  Inst.  v.  Hobokcn,  42  N.  J.  L.  289. 

Criminal  Liability.  —  A  constitutional  provi- 
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sion  disqualified  from  holding  office  "  any 
person  who  is  in  default  as  collector  and  cus- 
todian of  public  money  or  property."  It  was 
held  that  the  term  default,  as  used  in  said  sec- 
tion of  the  constitution,  implied  more  than  a 
civil  liability.  There  must  exist  a  wilful  omis- 
sion to  account  and  pay  over,  with  a  corrupt 
intention  or  such  a  flagrant  disregard  of  duty 
as  to  fairly  justifj'  the  inference  that  the  con- 
duct was  wilful  and  corrupt.  State  v.  Moores, 
(Neb.  1S97)  73  N.  W.  Rep.  200.  See  generally 
the  title  Public  Officers. 

Debt  or  Default  of  Another.  —  See  the  title 
Frauds,  Statute  of. 

Default  of  Issue.  —  See  the  titles  Issue; 
Wills. 

1.  Imputation  of  Crime  —  Libel.  —  .^n  indict- 
ment for  libel  alleged  that  the  defendant  had 
published  the  words:  "  Captain  John  was 
elected  harbor  master  of  St.  Louis,  and  could 
not  qualify  because  he  was  a.  defaulter."  It 
was  objected  that  the  word  defaulter  had 
numerous  meanings  which  imputed  nothing 
criminal,  and  that  therefore  the  indictment  was 
detect've  in  not  showing  by  innuendo  or  other- 
wise that  the  word  was  used  and  understood 
in  a  sense  implying  crime.  The  court  said: 
"  When  the  term  defaulter  is  employed  to  ex- 
plain a  disqualification  for  holding  a  public 
office,  but  one  meaning  can  attach  to  it  in  the 
minds  of  all  persons  of  ordinary  intelligence, 
who  have  a  common  familiarity  with  the  Eng- 
lish language  and  its  most  popular  idioms. 
No  one  will  naturally  connect  it  with  a  mere 
delinquency  as  to  minor  social  obligations,  or 
the  payment  of  ordinary  debts.  The  univer- 
sal application  of  the  word  in  that  connection 
is  matter  for  judicial  notice.  It  describes  one 
whose  peculations  have  brought  him  within 
the  cognizance  of  the  law,  to  the  extent,  at 
least,  of  excluding  him  from  a  public  trust. 
So  to  describe  a  citizen  who  is  free  from  that 
stigma,  is  libelous."  State  t.  Kountz,  12  Mo. 
App.  513.  See  generally  the  title  Liufi.  and 
Slander.  Compare  Dime  Sav.  Inst.  -■.  Hobo- 
ken,  42  N.  J.  L.  289;  State  v.  Moores,  (Neb. 
1897)  73  N.  W.  Rep.  300,  set  out  under  De- 
fault, supra. 

2.  2  Blackst.  Com.  327. 

3.  2  Blackst.  Com.  342.  See  also  Fowell  v. 
Forrest,  2  Saund.  47  «,  and  notes;  Allen  v. 
Coxc,  2  N.  J.  L.  89. 

Other  Definitions.  —  A  defeasaurr  is  an  in- 
strument which  defeats  the  forte  or  operation 
of  some  deed  or  estate;  that  which  in  the  same 
deed  is  called  a  condition,  in  another  deed  is  a 
defeanaHce.  Simmons  t.  West  Virginia  Ins. 
Co.,  8  W.  Va.  486. 

"  Itefeanance,  says  Coke,  is  fetched  from  the 
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Seal.  —  A  defeasance  of  any  instrument  of  conveyance  must  be  of  as  high 
a  nature  as  the  conveyance,  must  be  executed  at  the  same  time,  and  is  to 
be  considered  as  a  part  of  it,  so  that  the  conveyance  and  defeasance  must  be 
taken  together  and  considered  as  parts  of  one  contract.  If,  therefore,  the 
con\'cyance  is  under  seal,  the  defeasance  must  be  by  deed.*    Though  a  techni- 


French  word  <f,-f<ii?-i-,  i.  c,  to  defeat  or  undo, 
iiifWliim  redder c  qiioil  factum  est.  Co.  LiU.  236, 
V.  sec.  3S4..  A  tlrfcasance  is  an  instrument 
which  avoids  or  defeats  the  force  or  operation 
of  some  other  deed;  and  that  which  in  the 
same  deed  would  be  called  a  condition,  if  in 
another  deed  is  a  dv feasance ;  but  it  must  con- 
tain proper  words  to  defeat  or  put  an  end  to 
the  deed,  of  which  it  is  intended  to  be  a 
defeasance ;  as  that  it  shall  be  void,  or  of  no 
force  or  effect.  Lacy  v.  Kynaston,  2  Salli. 
575;  2  Saund.  47  n,  note  l;  2  Bl.  Com.  327, 
342.  Or,  that  so  much  money,  when  paid, 
shall  be  in  full  satisfaction  and  discharge,  etc. 
Trevett  v.  Aggas,  Willes  107,  2  Comyns'  Rep. 
56S,  2  Jac.  L.  D.  229,  230;  Hoffman  v.  Brown, 
6  N.  J.  L.  429."  Lippincott  v.  Tilton,  14  N.  J. 
L.  364. 

In  Ex  p.  Popplewell,  52  L.  J.  Ch.  42,  21  Ch. 
Div.  73,  Jessel,  M.  R.,  said:  "As  I  have  al- 
ways understood,  a  defeasance  is  something 
which  defeats  the  operation  of  a  deed,  but  is 
contained  in  some  other  deed  or  document. 
If  it  is  contained  in  the  same  deed  it  is  called 
a  condition."  See  also  Blaiberg  v.  Beckett, 
18  g.  B.  Div.  q6. 

Bond  for  Eeconveyance. —  In  Butman  v. 
James,  34  Minn.  547,  it  is  said:  "  Now,  a 
bond  for  a  reconveyance  upon  the  payment  of 
a  specified  sum  and  interest,  at  a  specified 
lime,  made  at  the  same  time  and  of  the  same 
date  as  the  deed,  is  not  only  an  instrument  in 
form  and  terms  reasonably  adapted  and  appro- 
priate to  serve  as  a  defeasance  (Rice  v.  Rice,  4 
Pick.  (Mass.)  349),  but  we  venture  to  assert 
that  it  is  the  instrument  which  always  has 
been  and  now  is  in  most  common  use  in  this 
state  for  that  purpose." 

Same  Parties.  —  To  be  valid,  the  defeasance 
must  be  made  between  the  same  persons  who 
were  parties  to  the  first  deed;  for,  said  Ten- 
ney,  C.  J.:  "As  in  other  cases,  we  resort  to 
the  common  law,  in  order  to  know  with  preci- 
sion the  definition  of  the  term  defeasance. 
'A  defeasance  is  a  collateral  deed,  made  at  the 
same  time  with  a  feoffment  or  grant,  contain- 
ing certain  conditions,  upon  the  performance 
of  which  the  estate  created  by  such  feoffment 
or  grant  may  be  defeated.  The  word  is  de- 
rived from  the  French  defaire,  to  defeat  or 
undo;  in  fee  turn  redder  e  quod  factum  est.' 
4  Cruise  Dig.  82  The  foregoing  definition 
does  not  embrace  the  case  of  a  bond  of  the 
grantee  in  an  absolute  deed  of  conveyance  of 
real  estate,  given  to  convey  the  estate  to  a 
stranger  or  third  party.  This  would  be  quite 
a  different  transaction  from  that  in  which  the 
absolute  conveyance  would  be  simply  de- 
feated. And  it  has  so  been  held  by  element- 
ary writers.  To  make  a  good  defeasance,  it 
must  be  by  deed.  It  must  recite  the  deed  it 
relates  to,  or  at  least  the  most  material  part 
thereof.  It  is  to  be  made  between  the  same 
persons  that  were  parties  to  the  first  deed.  It 
must  be  made  at  the  time,  or  after  the  first 
deed,  and  not  before.    It  ought  to  be  made  of 


a  thing  defeasible."  Shaw  v.  Erskine,  43  Me. 
371. 

Policy  of  Insurance.  —  A  policy  deposited  as 
collateral  security  to  a  bill  of  sale  has  been 
held  not  a  defeasance  or  condition  requiring 
registration,  within  the  English  Bills  of  Sales 
Act.  Carpenter  v.  Deen,  W.  N.  (89)  186.  See 
the  title  Recording  Acts. 

1.  Seal.  (See  generally  the  titles  Deeds, 
ante;  Mortgages;  Seals.) — Kelleran  v. 
Brown,  4  Mass.  443;  Eaton  v.  Green,  22  Pick. 
(Mass.)  530;  Ex  p.  Popplewell,  21  Ch.  Div.  73. 

This  view  was  followed  in  a  Maine  case,  in 
which  Weston,  J.,  said:  "  On  the  day  that 
the  deed  was  executed,  Owen  undertook,  by  a 
written  instrument,  not  under  seal,  to  recon- 
vey  to  Vining,  upon  the  payment  of  certain 
sums,  within  a  limited  period.  In  England, 
according  to  the  law  and  practice  of  the  court 
of  chancery,  this  constitutes  a  mortgage.  But 
in  this  state  and  in  Massachusetts  it  has  been 
held  that  to  constitute  a  mortgage  the  condi- 
tion must  be  part  of  the  deed,  or  that  there 
must  be  a  defeasance,  which  is  an  instrument 
of  as  high  a  nature,  and  executed  at  the  same 
time.  Upon  such  only  has  relief  been 
afforded  in  equity,  under  our  statute.  This 
may  well  be  regarded  as  a  modification  of  the 
English  law,  as  applied  in  chancery,  if  it  ever 
obtained  in  this  country.  And  no  other  equi- 
ties, except  such  as  may  be  enforced  under 
our  statute  respecting  mortgages  and  the  right 
in  equity  of  redemption,  have  heretofore  been 
recognized  'by  our  law.  This  view  of  the  law 
was  taken  in  Kelleran  v.  Brown,  4  Mass.  443. 
It  is  true  Chief  Justice  Parsons  in  that  case 
admits  the  chancery  doctrine,  but  says  that  it 
cannot  be  applied  here,  by  reason  of  the  lim- 
ited equity  jurisdiction  of  the  court.  He  inti- 
mates that  it  would  be  otherwise  if  the  court 
held  all  the  equity  powers  of  a  court  of  chan- 
cery."   French  7'.  Sturdivant,  8  Me.  246. 

Date  —  Time  of  Execution.  —  On  the  same 
principle  the  AVtl'  JlampsJiire  court  held  that  a 
parol  agreement  between  a  grantor  and  a 
grantee,  at  the  time  of  the  execution  and  de- 
livery of  a  deed  of  bargain  and  sale  of  lands, 
that  the  grantee  should  at  a  subsequent  time 
give  to  the  grantor  a  bond  to  reconvey  upon 
the  payment  of  a  sum  of  money,  and  a  bond 
subsequently  given  in  pursuance  of  such 
agreement,  does  not  make  the  conveyance  a 
mortgage;  and  therefore  the  grantor  having 
died,  and  his  administrator  having,  on  paj*- 
ment  of  the  said  sum  of  money,  received  from 
the  grantee  a  deed  for  the  land,  the  grantor's 
widow,  who  had  joined  in  the  original  deed  of 
conveyance  and  therebv  released  her  right  of 
dower,  was  precluded  from  a  recovery  of  her 
dower  in  the  premises;  Bell,  J.,  saying: 
"  Had  the  bond  from  Thornton  to  Lund  been 
executed  at  the  same  time  with  [the  original 
deed],  they  must  have  been  construed  together 
as  parts  of  the  same  conveyance,  and  would 
have  amounted  to  a  mortgage;  as  a  defeasance 
constituting  a  conveyance  of  lands  a  mortgage 
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cal  defeasance  must  be  under  seal,  as  shown  above,  still,  in  many  cases,  an 
absolute  deed  may  be  shown  by  parol  to  have  been  intended  as  a  mortgage.* 
DEFEATED.  —  "  Defeated  "  is  the  past  participle  of  the  verb  "  to  defeat," 
which  as  regards  things  usually  means  to  render  null  and  void,  to  undo,  and 
as  regards  persons,  to  overcome,  baffle,  resist  successfully;  but  sometimes 
where  this  word  has  been  used  in  statutes  the  courts  have  been  compelled  of 
necessity  to  modify  this  extreme  meaning.* 


may  be  made  as  well  by  a  separate  deed  as  by 
a  condition  in  the  same  deed  which  conveys 
the  land.  The  bond  given  by  Thornton  to 
Lund  to  reconvey  upon  the  payment  of  eight 
hundred  dollars  and  interest  was  not  made 
till  nearly  three  months  after  [the  original 
deed],  and  therefore  cannot  operate  as  a 
defeasance  of  that  deed,  which  took  effect  by 
its  delivery  at  the  time  of  its  date.  *  *  * 
A  deed,  or  even  any  instrument  in  writing, 
made  at  a  subsequent  time,  may  be  a  valid 
contract,  but  cannot  operate  as  a  defeasance, 
cannot  aflfect  or  qualify  the  title  vested  by  the 
prior  conveyance."  Lund  v.  Lund,  i  N.  H. 
39.  See  also  Swetland  v.  Swetland,  3  Mich. 
482. 

In  Pennsylvania  such  a  bond  has  been  held 
to  be  a  defeasance,  the  bond  reciting  the 
deed,  and  parol  evidence  being  introduced  as 
to  the  intentions  of  the  parties.  For,  said 
Thompson,  J.,  "  Did  these  instruments  consti- 
tute a  mortgage  or  a  conditional  sale?  The 
defeasance  bore  even  date  with  the  deed,  but 
was  subsequently  executed.  Under  these  cir- 
cumstances parol  evidence  was  offered  and 
received,  under  exception,  to  show  what  the 
transaction  really  was,  from  first  to  last,  and 
that  the  parties  treated  as  for  security  for 
money,  and  not  as  fixing  terms  of  sale.  It 
was  not  introduced  to  contradict  or  vary  the 
writings,  but  as  showing  that  the  papers  con- 
stituted one  arrangement,  agreed  upon  at  one 
and  the  same  time.  This,  proved  to  the  satis- 
faction of  a  jury,  would  undoubtedly  establish 
the  fact  that  they  constituted  a  mortgage  and 
not  a  conditional  sale.  *  *  *  The  defeas- 
ance signed  by  the  defendant  recited  that  it 
was  an  agreement  of  even  date  with  the  deed, 
although  it  was  executed  a  short  time  after- 
wards. It  is  well  settled  that,  if  the  deed  and 
defeasance  bear  even  date,  or  are  agreed  upon 
at  the  same  time,  and  in  the  form  of  the 
papers  in  this  case,  they  constitute  a  mort- 
gage. That  they  were  so  agreed  upon,  the  in- 
strument showed;  the  execution  afterwards 
did  not  negative  this."  Reitcnbaugh  v.  Lud- 
wiclc,  31  Pa.  St.  131.  See  also  Lovering  v. 
Fogg,  18  Pick.  (Mass.)  540. 

VVherc,  upon  a  loan  of  money,  a  scrivener 
drafted  an  absolute  deed  of  land,  and  a  bond 
of  defeasance  ol  the  same  date,  and  the  parties 
executed  them,  and  the  deed  was  delivered  to 
the  grantee,  but  by  the  agreement  of  the  par- 
ties at  the  same  time  the  bond  was  left  in  the 
hands  of  the  scrivener,  to  be  delivered  to  the 
obligee  if  he  should  within  a  limited  time 
repay  the  money,  but  otherwise  to  the  obligor, 
and  the  money  was  not  repaid,  it  was  held 
that  the  bond  was  an  escrow,  that  it  was  right- 
fully delivered  up  to  the  obligor  after  the  time 
for  the  repayment  of  the  money  had  expired, 
and  that  the  transaction  did  not  constitute  a 
mortgage;  Putnam,  J.,  saying:   "  The  instru- 
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ment,  to  make  a  valid  defeasance,  must  be 
signed,  sealed,  and  delivered  at  the  same  time 
when  the  deed  to  which  it  refers  was  exe- 
cuted, so  that  it  should  be  taken  to  be  a  part 
of  the  same,  as  if  it  were  contained  in  ihe 
same  deed.  It  is  not  material  that  it  should 
bear  the  same  date  with  the  deed,  but  it  must 
be  delivered  at  the  same  time  when  the  deed 
is  delivered.  And  deeds  take  effect  from  the 
delivery,  and  not  from  the  dates  which  they 
bear."  Bodwell  v.  Webster,  13  Pick.  (Mass.) 
411.  See  also  Kelly  v.  Thompson,  7  Watts 
(Pa.)  401. 

Same  —  Becord.  —  A  defeasance,  therefore,  is 
good  if  made  and  delivered  at  the  same  time 
as  the  original  deed,  notwithstanding  the  in- 
struments bear  different  dates,  and  failure  to 
put  it  on  record  will  vitiate  only  as  to  io/ia  Jii/,- 
purchasers  without  notice.  Harrison  t.  Phil- 
lips Academy,  12  Mass.  456.  See  also  Jackson 
V.  Ford,  40  Me.  381. 

1.  Walton  7v.  Cronly,  14  Wend.  (N.  Y.)  64. 
And  for  a  full  treatment  of  this  subject,  see 
the  title  lVtT)RT(;A(;F:s. 

2.  Abandonment  of  Mill  Site.  —  Thus,  where 
the  flovvagc  act  {Connecticut  Gen.  Stat.,  tit.  I, 
§  390)  provided  that  no  dam  should  be  erected 
under  its  provisions  to  the  injury  of  any  mill 
site  on  the  same  stream  on  which  a  milldam 
should  have  been  lawfully  erected  and  used, 
"  unless  the  right  to  maintain  a  mill  on  such 
mill  site  shall  have  been  lost  or  defeated  by 
abandonment  or  otherwise;  "  it  was  held  that 
the  statute  by  these  terms  did  not  intend  a 
literal  loss  of  the  right  to  use  such  mill  site, 
but  only  such  a  neglect  to  use  it  on  the  part  of 
the  owner  as  showed  that  he  had  no  intention 
of  improving  it  again  for  milling  purposes. 
Curtiss  V.  Smith,  35  Conn.  156.  See  generally 
the  title  Mills. 

Defeated  Party.  —  Where  the  eighth  section 
of  the  United  States  Bankrupt  Act  enacted 
that  no  appeal  should  be  allowed  in  any  case 
from  the  district  to  the  circuit  court  unless  it 
was  claimed  and  notice  given  thereof  to  the 
assignee  or  to  the  defeated  party  in  equity 
within  ten  days,  etc.,  the  court,  by  Miller,  J., 
said:  "  Tnere  is  in  the  statute,  as  primed  in 
the  Statutes  at  Large,  what  seems  to  us  a 
manifest  clerical  error  or  verbal  mistake  in  the 
use  of  the  words'  defeated  party  '  as  one  to  be 
notified  of  the  appeal,  and  the  error  is  also 
found  in  the  Revised  Statutes,  4981.  The 
'  defeated  party  in  equity  '  is  generally  the  one 
who  takes  the  appeal,  and  does  not  therefore 
require  notice,  but  must  give  it.  We  can  sec  no 
use  or  sense  in  that  word  in  tiiat  connection. 
The  purpose  of  the  act,  the  remainder  of  the 
section  in  which  the  word  is  used,  and  the  im- 
possibility of  any  other  reasonable  meaning, 
require  that  the  word  should  be  construed 
'  opposite  party  '  or  '  successful  party,'  or 
'  adverse  ])arty;'  in  a  word,  the  party  who  does 
I  \'olunie  I.\. 


Definition, 


DEFECT—  DEFECTIVE. 


Definition, 


DEFECT  —  DEFECTIVE.  (See  Encyc.  of  Pl.  AND  Pr.,  title  Amendments, 
vol.  I.  p.  458.)  —  A  defect  is  the  want  or  absence  of  something  necessary 
or  reiiuired  by  hiw  ;  deficiency  ; '  a  want  or  absence  of  something  necessary  for 
completeness  or  perfection.* 


not  appeal  in  an  equity  suit,  and  who  is  inter- 
ested to  oppose  the  appeal."  Wood  v.  Bailey, 
21  Wall.  it'.  S.)  640. 

Suretyship  —  Defeat  or  Obstruct.  (See  also  the 
title  Si  KETVsliii'.)  —  In  construing  the  Kcn- 
tiiiiy  statute  of  1838  (3  Slat.  Law  559),  which 
releases  a  surety  upon  a  written  obligation, 
after  a  lapse  of  seven  years  without  suit 
thereon,  but  provides  that  "  if  any  person  or 
persons  *  *  *  shall  abscond  *  *  *  or 
by  any  other  indirect  ways  or  means  defeat  or 
obstruct  any  person  or  persons  who  have  title 
thereto  from  bringing  or  maintaining  any  of 
the  aforesaid  actions  within  the  respective 
times  limited  by  this  act,  then  and  in  such 
case  such  defendant  or  defendants  are  not  ad- 
mitted to  plead  this  act  in  bar  to  any  of  the 
aforesaid  actions,"  the  court,  by  Stites,  J., 
said:  "The  words  'defeat  or  obstruct,'  as 
used  in  the  act,  signify  the  performance  of 
some  act  on  the  part  of  the  sureties  which  will 
amount  to  a  prevention  or  hindrance  of  a  suit 
in  opposition  to  the  will  and  rights  of  the  cred- 
itor, such  as  he  cannot  with  reasonable  dili- 
gence overcome.  The  terms  import  resistance 
and  obstruction  to  his  rights;  and  unless  the 
acts  complained  of  are,  in  point  of  fact,  such 
as  would  hinder  and  prevent  him  from  bring- 
ing the  suit,  notwithstanding  his  desire  to  do 
so,  they  cannot  properly  be  said  to  '  defeat  or 
obstruct  '  such  suit.  Here  there  seems  to 
have  been  no  attempt  to  thwart  or  hinder  the 
creditor  from  suing  on  the  note  in  opposition 
to  his  own  desire.  On  the  contrary,  applica- 
tion was  made  for  his  indulgence,  and  his 
consent  thereto  obtained.  He  was  not,  there- 
fore, defeated  or  obstructed  from  bringing  the 
suit,  but  could  at  any  time  after  the  maturity 
of  the  note,  have  commenced  proceedings 
thereon."  Coleman  z'.  Walker,  3  Mete.  (Ky.)65. 

Same  —  Defeat  and  Hinder.  —  But  where  a 
later  statute  (Ky.  Rev.  Stat.  1850.  g  15,  c.  97,  2 
Stant.  401),  provided:  "  If  such  surety  shall 
abscond,  conceal  himself,  or  by  removal  from 
the  state  or  otherwise  obstruct  or  hinder  his 
being  sued,  the  time  of  such  obstruction  shall 
not  be  computed  as  part  of  the  time  of  limita- 
tion "  of  seven  years,  the  court  held  that  a 
promise  made  by  a  surety  to  a  confiding  cred- 
itor, that  the  debt  should  be  paid  at  a  named 
time,  which  the  creditor  relied  upon,  was  such 
an  obstruction  and  hindrance  as  is  embraced 
by  that  statute;  Williams,  C.  J.,  saying: 
"  We  draw  a  distinction  between  [the  statute 
of  1838]  and  the  one  found  in  our  revision  of 
1850.  The  terms  used  in  this  latter  statute 
are,  'or  otherwise  obstruct  or  hinder,'  and  not, 
as  in  the  former, '  obstruct  and  defeat.'  There 
is  certainly  a  distinction  between  the  words 
defeat  and  '  hinder.'  The  latter,  says  Web- 
ster, means  '  to  interpose  obstacles  or  impedi- 
ments,' whilst  the  former  means  '  frustration; 
a  rendering  null  and  void,  to  resist  with  suc- 
cess,' etc.  Now  there  is  nothing  clearer  than 
that  a  promise  made  to  a  confiding  creditor 
that  the  debt  should  be  paid  at  a  named  time, 
and  which  the  creditor  relied  upon,  is  both  an 


obstacle  and  impediment  to  the  bringing  the 
suit."    Walker  t'.  Sayers,  5  Bush  (Ky.)  579. 
Fraudulent  CouTeyances  —  Defeat  and  De&aud. 

(See  also  the  title  Frai'dulf.nt  Sales  AND  CoN- 
VHYANCES.)  —  A  conveyance  made  with  the  in- 
tent to  hinder,  delay,  or  defeat  a  creditor  in 
the  recovery  of  any  part  of  his  debt  is  made 
with  intent  to  defraud  within  the  meaning  of 
the  statute  against  fraudulent  conveyances. 
The  court  said  that  they  did  not  think  it  was- 
necessary  for  the  trial  court,  in  its  charge  to 
the  jury,  to  follow  the  statute  in  the  use  of  the' 
word  "  defraud."  Peeler  v.  Peeler,  109  N. 
Car.  628.    See  generally  Defraud, 

1.  Bouvier's  Law  Diet. 

2.  Boldt  V.  Budwig,  ig  Neb.  741;  Bliven  v. 
Sioux  City,  85  Iowa  351. 

Defective  and  Insufficient  Are  Frequently  Used- 
as  Synonymous.  —  State  v.  Lavalley,  9  Mo.  S36. 

Employers'  Liability  Act  — Defect  in  the  Condi- 
tion of  the  Ways,  etc.  (See  also  the  titles  Mas- 
ter and  Servant;  Fellow-Servants;  and  see- 
Ways.) — By  the  Employers'  Liability  Act  (43 
&  44  Vict.,  c.  42),  employers  are  liable  for  in- 
juries caused  to  workmen  "  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in 
the  business  of  the  employer."  Where  the 
duty  of  a  workman  in  iron-works  was  to  take 
heated  iron  on  a  car  along  a  roadway  of  iron 
plates,  and  an  injury  was  caused  by  the  car's- 
striking  an  obstruction  which  projected  into 
the  way,  it  was  held  that  there  was  not  a. 
defect  in  the  condition  of  the  way.  "  Here 
the  defect."  said  Field,  J.,  "  is  not  in  the  way; 
the  defect  is  that  some  person  carelessly  put 
something  on  the  way  which  he  ought  not  to 
have  put  there.  This  was  an  obstruction. 
*  *  *  I  cannot  help  thinking,  therefore, 
that  the  construction  to  be  put  on  subsection 
one  is  that  the  defect  must  be  something  in  the 
permanent  or  quasi-permanent  condition." 
And  Stephen,  J.:  "A  defect  in  the  machinery 
would  be  the  absence  of  some  part  of  the  ma- 
chinery, or  a  crack,  or  anything  of  that  kind. 
A  defect  in  the  condition  of  the  way,  or  works, 
or  machinery,  or  plant,  is  certainly  wider,  but 
I  do  not  think  it  is  very  much  wider.  It 
means,  I  should  be  inclined  to  say,  such  a  state 
of  things  that  the  power  and  quality  of  the 
subject  to  which  the  word  '  condition  '  is  ap- 
plied are  for  the  time  being  altered  in  such  a 
manner  as  to  interfere  with  their  use.  *  *  * 
I  do  not  think  we  ought  to  put  so  wide  a  con- 
struction on  the  words  '  condition  of  the  way  ' 
as  to  include  obstacles  lying  upon  the  w-ay, 
which  obstacles  do  not  in  any  degree  alter  the 
powers  of  the  way,  or  alter  its  fitness  for  the 
purpose  for  which  it  is  generally  employed, 
and  cannot  be  said  to  be  incorporated  with  it." 
McGiffin  V.  Palmer's  Shipbuilding,  etc.,  Co.,  10 
Q.  B.  Div.  5,  47  L.  T.  N.  S.  346.  See  also 
Pegram  v.  Dixon,  55  L.  J.  Q.  B.  447.  As  to- 
machinery,  "  the  condition  of  the  machine 
must  be  a  condition  with  relation  to  the  pur- 
pose for  which  it  is  applied."  "  If  it  was  not- 
in  a  proper  condition  for  the  purpose  for  which 
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Definitions. 


DEFECTIVE  CROSSINGS.  —  See  the  titles  CROSSINGS,  vol.  8,  p.  335  ;  HlGH- 

AVAVS;  STREKTS  and  SIDEWALKS. 

DEFECTIVE  SEWEES  AND  DRAINS.  —  See  the  title  Drains  and  Sewers. 


it  was  applied,  there  was  a  defect  in  its  condi- 
tion within  the  meaning  of  the  act."  Heske 
7.  Samuelson,  12  Q.  B.  Div.  30;  Cripps  v. 
ludge,  13  Q.  B.  Div.  583;  Weblin  v.  Ballard, 
17  Q.  B.  Div.  122;  Thomas  v.  Quartermaine, 
17  Q.  B.  Div.  417,  18  Q.  B.  Div.  685.  "Although 
each  part  might  be  sufficient,  yet  if  the  whole 
arrangement  was  defective  for  the  purpose  for 
which  it  was  applied,  there  would  be  a  defect 
so  as  to  bring  it  within  the  act."  Cripps  v. 
Judge,  13  Q.  B.  Div.  583,  51  L.  T.  182. 

Within  the  English  Act  it  has  been  held  that 
a  vice  in  a  horse  was  a  defect  in  the  condition 
of  the  plant  which  would  render  the  employer 
liable  for  injury  to  his  employee.  Yarmouth 
V.  France,  ig  Q.  B.  Div.  647.  And  see  gener- 
ally the  following  cases  upon  the  meaning  of 
defect  in  the  English  Act:  Walsh  -'.  Whiteley, 
21  Q.  B.  Div.  371;  Corcoran  v.  East  Surrey 
Ironworks  Co.,  58  L.  J.  Q.  B.  145;  Carter 
Drysdale,  12  Q.  B.  Div.  91;  Stone  v.  Hyde,  9 
Q.  B.  Div.  76;  Jones  v.  Burford,  i  T.  L.  R. 
137;  lies  V.  Abercarn  Flannel  Co.,  2  T.  L.  R. 
547;  Moore  v.  Ginson,  58  L.  J.  Q.  B.  169;  Kid- 
dle V.  Lovett,  16  Q.  B.  Div.  605;  Thomas  v. 
Quartermaine,  17  Q.  B.  Div.  414,  ajjirnu-d  18 
Q.  B.  Div.  689,  overrulini^  Weblin  v.  Ballard, 
17  Q,  B.  Div.  122. 

In  Hamilton  Groesbeck,  loCan.  L.  T.  Rep. 
97,  it  was  held  that  the  want  of  a  guard  to  a  saw 
was  not  a  defect  within  the  meaning  of  the 
Canadian  Act  whereby  the  employer  is  liable 
for  defects  in  the  condition  of  his  plant;  such  a 
defect  must  be  an  inherent  defect. 

Defect  of  Parties,  (See  also  E.ncyclop^dia  ok 
Ple.\ding  AND  Practice,  title  Parties.) — In 
the  codes  of  procedure  in  the  different  states 
where  such  codes  have  been  adopted,  "  defect 
of  parties  "  is  given  as  a  ground  of  demurrer. 
"  This  ground  does  not  reach  a  case  where 
there  are  too  many  plaintiffs  or  defendants, 
but  only  those  cases  in  which,  from  the  state- 
ment of  the  cause  of  action,  it  appears  that 
there  are  parties  omitted  who  should  have 
been  made  parties  plaintiff  or  defendant.  It  is 
the  same  as  nonjoinder  of  a  necessary  party 
in  an  action  at  law,  under  the  superseded  sys- 
tem, or  the  omission  of  a  necessary  party  in  a 
suit  in  equity,  where  it  is  said  the  suit  was 
defective  and  a  demurrer  could  be  interposed 
fur  want  of  parties."  Palmer  v.  Davis,  28  N. 
Y.  242.  In  other  words,  the  term  never  in- 
cludes a  case  of  misjoinder  of  parties. 

In  Lowry  v.  Jackson,  27  S.  Car.  318,  it  is 
said;  "  Itefect  of  parties,  as  the  word  im- 
ports, means  too  few,  and  not  too  many. 
Hence,  as  is  said  in  Pom.  Rem.,  §  206: 
'A  demurrer  alleging  this  particular  objection 
can  only  be  interposed,  therefore,  in  case  of  a 
nonjoinder  of  necessary  parties  plaintiffs  or 
defendants,  and  never  in  case  of  a  misjoinder. 
The  word  defect  is  taken  in  its  literal  sense  of 
deficiency,  and  not  in  a  broader  sense  as 
meaning  any  error  in  the  selection  of  parties." 

Clerical  or  Other  Defects.  (See  also  Ci.ericai., 
vol.  6,  p.  131;  and  see  the  title  Amend.ments, 
I  Encyc.  of  Pi,,  and  Pk.  45S.) —  In  an  act  pro- 
viding that  certain  proof  by  alTidavit  shall  not 
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be  invalidated  by  "  clerical  or  other  defects," 
the  latter  phrase  means  "  clerical,  or  formal, 
or  defects  of  a  like  description."  The  act 
does  not  mean  that  an  affidavit  containing  no 
statement  of  facts  shall  be  taken  to  contain 
requisite  proofs.  Duanesburgh  v.  Jenkins,  40 
Barb.  (N.  Y.)  574.  5S4. 

Patents  —  Defective  Description.^ —  An  oath  by 
an  alien  ihat  he  is  a  citizen  of  the  United 
States,  made  inadvertently  or  in  ignorance  of 
his  status,  in  order  to  obtain  a  patent,  is  not 
such  a  "  defective  or  insufficient  description 
or  specification  "  as  will  authorize  the  com- 
missioners, under  Act  of  Congress  of  4  July, 
1836,  §  13.  to  receive  a  surrender  of  the  patent 
and  grant  a  reissue.  Mini  v.  Adams,  3  Wall. 
Jr.  (C.  C.)  20.    See  generally  the  title  Patents. 

Defective  Highway  —  Sidewalk.  (See  also  the 
titles  Highw  ays:  Sikeets  and  Sidewalks.)  — 
A  road  scraper  left  by  the  village  in  the  street 
has  been  held  to  constitute  the  highway 
defective.  Whitney  v.  Ticonderoga,  53  Hun 
(X.  Y.)  215,  affirmed  127  N.  Y.  40. 

A  pile  of  ashes  in  the  street  constitutes  a 
defect.  Ring  v.  Cohoes,  77  N.  Y.  83.  So  a 
pile  of  stones  upon  the  side  of  a  highway  has 
Deen  held  to  be  b.  defect.  Eggleston  f.  Colum- 
bia Turnpike  Road,  18  Hun  (N.  Y.)  146,  82  K. 
Y.  281. 

Same  —  Signs,  Bill-hoards,  etc.  —  A  wooden 
awning  over  a  sidewalk  has  been  held  a.  defect. 
Hume  'J.  New  York,  74  N.  Y.  273. 

An  advertising  banner  suspended  over  the 
street  constitutes  a  defect.  Champlin  v.  Penn 
Yan,  34  Hun  (N.  Y.)  33,  102  N.  Y.  680.  And 
a  defective  bill-board  standing  wholly  in  the 
street  between  the  sidewalk  and  abutting 
property,  was  held  a  defect  in  the  sidewalk. 
The  court  said:  "A  defect  is  defined  to  be  a 
want  or  absence  of  something  necessary  for 
completeness  or  perfection.  Webster's  Dic- 
tionary. It  also  includes  the  idea  of  a  fault  or 
want  of  perfection.  In  the  statutory  sense  a 
street  or  sidewalk  is  defective  v;hcn  it  is  not  in 
a  reasonably  safe  condition  for  ihe  use  for 
which  it  is  intended.  That  condition  may  be 
due  to  improper  construction,  to  poor  mate- 
rials, or  other  causes.  It  may  be  due  to  the 
presence  of  something  which  is  a  menace  to 
the  safety  of  the  users  of  the  way,  as  well  as 
to  imperfect  construction  or  the  absence  of 
needed  labor  or  material."  Bliven  Siou.x 
City,  85  Iowa  351. 

But  a  large  piece  of  cloth  suspended  acioss 
a  highway,  twelve  feet  above  the  ground,  with 
iron  weights  attached  to  it  so  insecurely  as  by 
the  force  of  the  wind  to  be  projected  upon  a 
passer-by,  has  been  held  not  a  defect  within 
the  meaning  of  a  statute  placing  the  liability 
for  injury  caused  by  a  defective  road  or  bridge 
upon  the  town,  person,  or  corporation  which 
ought  to  keep  the  road  or  bridge  in  repair. 
Hcwison  7/.  New  Haven,  34  Conn.  136. 

Same  —  Barriers.  —  The  want  of  a  sufficient 
railing,  barrier,  and  protection  to  prevent 
travelers  upon  a  highway  from  running  into 
some  dangerous  excavation  or  pond,  or  against 
a  wall,  stones,  or  other  dangerous  obstruction. 
Volume  IX. 
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Definition. 


DEFENDANT.  (Sec  also  the  title  STATUTES ;  and  Encyc.  OF  Pl.  AND  Pr., 
title-  rAKTiiis.)  —  The  defendant  is  strictly  a  party  sued  in  a  personal  action. 
Tlie  word  is  more  frequently  used  at  present  to  denote  the  party  sued  or 
called  to  answer  in  any  suit,  civil  or  criminal,  at  law  or  in  equity.* 


without  its  limits  but  in  the  general  direction 
of  travel  thereon,  may  properly  be  alleged  as 
a  drfvet  in  the  highway  itself.  Davis  v.  Hill, 
41  N.  II.  329;  Willcy  V.  Portsmouth,  35  N.  II. 
303;  Munson      Derby,  37  Conn.  298. 

Same  —  Ice  and  Snow.  —  McKellar  v.  Detroit, 
57  Mich.  15S,  58  Am.  Rep.  357,  it  was  held 
that  the  mere  accumulation  of  ice  and  snow 
in  the  city  streets  does  not  constitute  a  defect. 

In  Hi.xon  v.  Lowell,  13  Gray  (Mass.)  64,  it 
was  held  that  the  city  was  not  liable  for  in- 
juries caused  by  the  falling  of  an  o^'erhanging 
mass  of  snow  and  ice.  The  court  said  it  was 
not,  within  the  meaning  of  the  law,  a  defect 
or  want  of  repair  in  the  highway. 

1.  Bouvier's  Law  Diet. 

PlaintilF  and  Defendant.  (See  also  Defense, 
infra?) — In  Longuemare  v.  Nichols,  18  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  95,  it  is  said:  "  For 
the  purpose  of  bringing  an  action  in  a  court  of 
law,  the  parly  prosecuting  is  for  convenience 
of  reference  styled  '  plaintiff,'  and  the  party 
defending  defentlant.  The  terms  are  convert- 
ible, however,  and  changeable  whenever  the 
exigencies  of  the  case  require.  A  few  exam- 
ples will  suffice.  Thus,  the  party  against 
whom  a  writ  of  error  is  taken  is  styled  '  de- 
fendant in  error,'  although  the  plaintiff  below. 
The  Massachusetts  General  Statutes,  c.  146, 
§  38,  providing  that  if  an  execution  has  not 
been  satisfied  the  court,  '  upon  petition  of  the 
defendant,'  may  order  a  stay  if  the  petitioner 
gives  the  required  security  for  the  prosecution 
of  the  review,  refer  to  the  party  against  whom 
the  judgment  sought  to  be  reversed  is  ren- 
dered, not  to  the  defendant  in  the  original 
action.  Leavitt  t^'.  Lyons,  118  Mass.  470.  The 
word  '  plaintiff,'  in  the  second  and  eighth  sec- 
tions of  the  act  to  prevent  usury,  extends  to 
the  party  in  interest  as  plaintiff,  although  not 
named  as  plaintiff  on  the  record.  Stevens  v. 
White,  5  Hill  (N.  Y.)  548.  Statutes  regulating 
procedure,  and  referring  in  terms  only  to 
'  plaintiff '  or  to  defendnnt,  are  to  have  a  free 
construction  to  answer  all  the  purposes  and 
requirements  of  the  acts.  Carson,  etc..  Lum- 
ber Co.  V.  Holtzclaw,  39  Fed.  Rep.  579.  In 
all  the  reported  cases  these  terms  have  been 
used  interchangeably  whenever  that  course 
was  required  in  furtherance  of  justice  and  to 
advance  the  object  of  some  remedial  statute. 
It  is  not  extending  or  enlarging  the  statute  or 
changing  its  words,  but  giving  to  the  act  the 
construction  the  legislature  intended  it  should 
receive." 

Same  —  Supersedeas.  (See  also  Encyc.  of  Pl. 
AND  Pr.,  title  Supersedeas.) — In  an  act  pro- 
viding that  the  court  might,  upon  the  petition 
of  the  defetidant,  grant  a  supersedeas  or  stay 
of  execution,  if  the  petitioner  should  give 
security  for  the  prosecution  of  the  proceedings 
in  error,  the  term  defendant  refers  to  the 
party  against  whom  the  judgment  sought  to 
be  reversed  was  rendered,  and  not  to  the 
defendant  in  the  original  action.  Leavitt  -'. 
Lyons,  118  Mass.  470. 

Plaintiff — Execution  for  Costs.  —  A  plaintiff 


against  whom  execution  has  issued  on  a  judg- 
ment for  costs,  has  been  held  a  defendant. 
Hullett  V.  Hood,  109  Ala.  345. 

Same  —  Defendant  in  Execution.  —  The  term 
defendant  has  been  construed  to  mean  defend- 
ant in  execution.  The  court  said:  "  It  will 
be  perceived  by  reference  to  the  section  men- 
tioned, that  no  provision  in  terms  is  made  for 
an  execution  against  the  body  of  a  plaintiff, 
but  only  for  an  execution  against  the  body  of 
a  defendant.  The  respondent's  counsel  sug- 
gests that  the  word  defendant  should  be  con- 
strued to  mean  the  tlefendant  in  execution, 
and  not  merely  the  defendant  in  the  suit,  and, 
therefore,  to  include  a  plaintiff  against  whom 
a  judgment  has  been  obtained  by  a.  defendant. 
We  think  the  section  susceptible  of  this  con- 
struction, and  are  led  to  adopt  it,  because 
there  is  no  other  authority  for  an  execution 
against  the  body  of  a  plaintiff;  and  we  cannot 
suppose  that  the  General  Assembly  did  not  in- 
tend to  give  to  a  defendant,  who  has  recovered 
judgment  for  costs,  or  for  a  balance  due  him 
upon  a  plea  in  set-off  against  a  plaintiff,  the 
same  process  to  compel  the  payment  of  his 
costs  or  debt  which  the  plaintiff,  if  successful, 
would  have  had  against  the  defendant." 
Thayer's  Petition,  11  R.  I.  161. 

Same  —  Eemoval  of  Causes  —  Counterclaim. 
(See  also  Encyc.  of  Pl.  and  Pr.,  title  Re- 
moval OF  Causes.)  —  In  Walcott  v.  Watson, 
46  Fed.  Rep.  529,  it  was  held  that  within  the 
Act  of  Congress  providing  for  the  removal  of 
causes  from  a  state  court  to  a  United  States 
court,  the  term  defendants  included  a  plaintiff 
against  whom  a  counterclaim  is  brought.  To 
the  same  effect  see  Carson,  etc..  Lumber  Co. 
V.  Holtzclaw,  39  Fed.  Rep.  580.  That  defend- 
ant includes  a  plaintiff  against  whom  a  de- 
mand of  set-off  or  counterclaim  is  made,  see 
Paducah  Hotel  Co.  v.  Long,  92  Ky.  279.  See 
generally  the  title  Set-off,  Recoupment,  and 
Counterclaim. 

In  Hudson  River  R.,  etc.,  Co.  r'.  Da)%  54 
Fed.  Rep.  545,  it  was  held  that  an  owner  of 
land  who  appealed  to  a  state  court  against  an 
award  of  damages  in  eminent  domain  proceed- 
ings, was  a  defendant  within  the  removal  act, 
although  by  the  state  law  he  had  the  right  on 
such  appeal  to  open  and  close. 

In  Walker  v.  Richards,  55  Fed.  Rep.  129,  it 
is  said:  "A  party  defendant  to  an  action, 
within  the  meaning  of  the  removal  act,  is  one 
who  is  named  as  such  and  appears  in  the 
record  as  a  defendant  at  the  time  the  right  of 
removal  exists." 

In  State  v.  Fairfield  County,  15  Ohio  St.  377, 
it  was  held  that  the  word  defendant,  as  used 
in  the  fifth  section  of  the  Act  of  Congress  of 
March  3,  1863,  providing  for  the  removal  of 
suits  instituted  in  state  courts,  for  acts  done 
under  the  authority  of  the  President  during 
the  civil  war,  was  to  be  taken  in  its  distribu- 
tive and  not  its  collective  sense.  In  other 
words,  all  the  defendants  need  not  join  in  the 
petition  for  the  removal. 

States,  Counties,  Corporations.  (See  also  Per- 
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DEFENSE.  (See  also  the  title  Self-DEFENSE.)  —  The  denial  of  the  truth 
or  validity  of  the  plaintiff's  complaint,  which  is  extended  and  maintained  by 


son;  and  see  the  title  Statutes.)  —  "Ordi- 
narily a  law  which  in  general  terms  speaks  of 
plaintiffs  and  defendants  applies  to  persons 
only;  and  states,  counties,  and  municipal  cor- 
porations are  not  affected  by  its  provisions, 
unless  expressly  named  and  brought  within 
them."  This  language  was  made  use  of  in 
Schuyler  County  v.  Mercer  County,  9  111.  20, 
in  construing  an  act  authorizing  process  in 
certain  cases  against  defeiulants  residing  in 
foreign  counties.  The  rule  is  elsewhere  stated 
to  be  that  the  term  defendant  in  a  statute  is 
confined  to  persons,  and  does  not  include  cor- 
porations, where  there  is  a  separate  and  dis- 
tinct statutory  provision  relating  to  them;  but 
otherwise  it  does.  Morgan  7>.  New  York,  etc., 
R.  Co.,  10  Paige  (N.  Y.)  2go. 

Collective  Word  —  Singular  and  Plural.  (See 
also  the  titles  Interpret .A.T10N ;  St.mutes.)  — 
Defendant  in  a  judgment  has  been  held  to  em- 
brace all  who,  by  record,  are  liable  to  j  udgment. 
The  court  said:  "  The  word  defendant  used 
in  the  judgment  of  the  circuit  court  has  been 
adjudged  to  be  a  collective  word,  which  may 
embrace,  and  should  be  understood  to  em- 
brace, all  the  defendants  who,  as  the  record 
showed,  might  and  should  be  embraced  in  the 
judgment."  Clagget  v.  Blanchard,  8  Dana 
(Ky.)  43. 

But,  in  Zimmer  v.  Bantel,  (Supreme  Ct.)  28 
N.  Y.  St.  Rep.  899,  it  was  held  that  a  judg- 
ment against  "  the  defendant,"  in  an  action 
against  more  than  one  defen<lant,  without 
specifying  which  of  them  is  meant  or  dismiss- 
ing the  complaint  as  to  the  others,  cannot 
stand  as  a  judgment  against  any  one  of  the 
defendants. 

Where  the  writ  and  declaration  'of  a  cause 
were  against  two  defendants  therein  named, 
and  the  record  showed  that  the  defendants  ap- 
peared in  court,  and  that  the  defendants  made 
a  certain  motion,  and  that  judgment  was  ren- 
dered against  the  defendants,  it  was  held  that 
the  word  defendants,  as  used  in  the  judgment, 
meant  defendants  named  in  the  declaration 
and  writ,- and  not  one  of  them.  Perry  t'.  Mc- 
Huffman,  7  W.  Va.  309. 

Same  —  For  the  Defendants.  —  A  statement 
in  the  record  that  on  trial  counsel  appeared 
for  the  defendants  will  be  presumed  to  mean 
for  all  the  defendants  who  have  answered,  and 
in  such  a  case  a  general  verdict  for  the 
defendants  must  be  Construed  as  one  in  favor 
of  them  all.  Adamson  v.  Sundby,  51  Minn. 
460. 

Same  —  Variance.  —  It  has  been  held  that  the 
substitution  of  the  word  defendants  for 
defendant,  in  a  judgment,  was  an  immaterial 
variance.    Grayham  -j.  Roberds,  7  Ala.  719. 

Partnership.  —  In  an  action  against  a  firm 
for  a  partnership  debt,  such  firm  has  been 
held  the  defendant  wilh'in  a  statute  which  pro- 
vided that  an  affidavit  for  attachment  must 
state  that  the  defendant  named  in  such  writ 
is  indebted  to  the  plaintiff,  etc.  Evans  v.  Vir- 
gin, 69  Wis.  158. 

Appearance  —  Service  of  Process.  (See  also 
En'-'i''.  or  Pi,,  and  Pk.,  tiile  Parties.) — In 
Pollard  V.  Huston,  7  Lea  (Tcnn.)  690,  it  is 


said:  "  The  motion  to  discontinue  purports  to 
be  made  by  the  defendants.  Prima  facie,  the 
word  defendants,  used  in  this  way,  would 
mean  the  defendants  served  with  process." 
In  Dousman  z'.  Hooe,  3  Wis.  466,  it  was  held 
that  when  the  term  defendants  was  used  in 
the  final  decree,  without  specifically  naming 
any  one  of  them,  it  would  be  held  to  comprise 
all  those  who  were  made  parties,  as  such,  by 
the  service  of  process.  So,  in  Dawson  v. 
Bridges,  19  111.  App.  280,  it  was  held  that 
where  there  were  several  defendants,  some 
served  and  some  not,  and  the  clerk  in  entering 
up  an  order  used  the  word  defendants,  such 
term  would  include  only  those  who  by  their 
own  act  or  the  act  of  the  law  had  been  made 
subjects  of  the  jurisdiction.  See  also  Gardner 
V.  Hall,  29  111.  277.  And  that  the  term 
defendants  applies  only  to  those  defendants 
who  have  either  appeared  or  been  served  with 
process,  see  Clarke  v.  Finnell,  16  B.  Mon. 
(Ky.)  334;  Kountz  v.  Brown,  16  B.  Mon.  (Ky.) 
585;  Blackman  v.  Moore-Handley  Hardware 
Co.,  106  Ala.  458;  Waller  v.  Martin,  17  B. 
Mon.  (Ky.)  188;  Neal  v.  Singleton,  26  Ark. 
494;  Winchester  v.  Beardin,  10  Humph. 
(Tenn.)  247,  51  Am.  Dec.  702;  Dougherty  v. 
Shown,  I  Heisk.  (Tenn.)  302;  Boyd  v.  Bayn- 
ham,  5  Humph.  (Tenn.)  386. 

Assignees.  — ■  Within  a  statute  giving  a  de- 
fendant, against  whom  a  decree  has  been  en- 
tered, without  appearance,  the  right  to  apply 
for  a  vacation  of  the  decree,  the  term 
defendant  has  been  held  to  include  not  only 
the  defendants  to  the  record,  but  all  who  suc- 
ceed to  their  rights  by  assignment.  Fink  v, 
Henderson,  74  Miss.  8. 

Terre-tenant.  —  A  terre-tenant  has  been  held 
not  a  defendant  Of  debtor  within  the  meaning 
of  an  exemption  law.    Eberhart's  Appeal,  39 
•  Pa.  St.  511. 

Garnishee.  (See  generally  the  title  Gar- 
nishment.)—  A  garnishee  is  a  defendant 
within  an  act  authorizing  courts  to  grant  in- 
junctions during  litigation,  when  the  defend- 
ant is  doing  or  is  threatening  or  about  to  do 
some  act  in  violation  of  the  plaintiff's  rights 
respecting  the  subject  of  the  action.  Mallcy 
V.  Altman,  14  Wis.  22;  Almy  v.  Piatt,  16  Wis. 
169. 

Said  Defendant.  (See  also  Said.)  —  In  plead- 
ing, it  is  sufficient  after  the  parties  have  been 
first  named,  to  describe  them  as  "  the  said 
plaintiff"  and  "  the  said  defendant."  Davi- 
son V.  Savage,  6  Taunt.  I2i,  i  E.  C.  L.  33'  ; 
Stevenson  7/.  Hunter,  6  Taunt.  406,  i  E.  C.  L. 
428. 

Defendants  Severally  Liable.  —  See  Severai.lv. 
Defendant   in    Error.  —  The    party  against 
whom  a  writ  of  error  is  sued  out.  Bouvier's 
Law  Diet. 

Admiralty. —  In  Atlantic  Mui.  Ins.  Co. 
Alexandre,  16  Fed.  Rep.  281,  it  is  said,  in 
speaking  of  the  admiralty  rules  of  the  United 
States  Supreme  Court,  that  "  the  term  de- 
fendants in  the  Supreme  Court  rules  is  used 
indifferently  to  represent  the  respondents  in  a 
suit  in  personam,  or  claimants  who  defend  a 
suit  in  rem." 
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tlu'  dct'ciulaiit  in  his  pica.*  Although  the  term  "defense,"  in  its  strictly  tech- 
nic.il  sense,  does  not  include  a  justification,  but  applies  only  to  the  denial  of 
the  complaint,  in  common  parlance  the  word  is  used  as  applicable  to  any  facts 
which  defeat  the  action  wholly  or  partially.* 


Material  Defendant.  (See  also  Maikriai,.)  — 
A  lu.itcruil  tirf'riiilaut ,  ill  equity,  is  one  against 
whom  relict  is  sou^flu,  in  contradistinction  to 
tlie  otlier  parties  iiUcrested  who  are  joined 
with  him  as  dr/fiKlantH.  Under  a  statutory 
provision  that  a  bill  in  equity  "  must  be  filed 
in  the  district  in  which  the  defendants  or  a 
material  rff/V/K/rt/if  resides,"  he  is  a  "  material 
defendant  "  whose  interest  is  antagonistic  to 
the  complainant's,  and  against  whom  relief  is 
prayed.  Where  a  bill  was  filed  by  an  admin- 
istrator to  have  a  deed  of  the  decedent  set 
aside  on  the  ground  of  fraud  and  undue  in- 
fluence, and  the.  heir  was  made  a  party  defend- 
ant, she  was  held  to  be  a  necessary  party, 
and  such  a  defendant  as,  under  the  statute, 
would  warrant  the  bringing  of  suit  in  the  dis- 
trict of  her  residence,  the  grantee  being  resi- 
dent out  of  the  state.  Waddell  v.  Lanier,  54 
Ala.  440;  Lewis  t.  Llrod,  38  Ala.  17. 

Necessary  Parties  Defendant.  —  Under  a  stat- 
ute providing  that  where  some  of  the  defend- 
ants are  residents  within  the  county  where 
the  action  is  brought,  process  may  issue  to 
nonresidents  in  the  other  counties,  the  word 
defendants  was  held  to  mean  necessary  parties 
defendant,  those  having  a  real  and  substantial 
interest  in  the  subject  of  the  action,  adverse  to 
the  plaintiff,  and  against  whom  substantial 
relief  was  sought.  Allen  v.  Miller,  11  Ohio 
St.  374. 

Nominal  Defendant.  (See  also  Nominal.)  — 
Defendants  held  not  to  include  nominal 
defendants,  see  Allen  v.  Miller,  11  Ohio  St. 
37S. 

Intoxicating  Liquors.  (See  also  11  Encyc.  of 
Pl.  anij  Pr.  513.)  —  A  statute  required  that 
notice  and  an  opportunity  for  trial  and  defense 
be  given,  in  proceedings  for  the  forfeiture  of 
intoxicating  liquors  illegally  kept  and  in- 
tended for  sale,  to  the  person  against  whom 
complaint  is  made,  who  or  any  person  inter- 
ested might  appear  and  make  his  claim  and 
be  admitted  as  a  party  at  the  trial.  Such  a 
claimant  has  been  held  a  defendant  within  the 
meaning  of  another  statute  providing  that  "  in 
all  criminal  prosecutions  in  which  the  defend- 
ant relies  for  his  justification  upon  any  license, 
appointment,  or  authority,  he  shall  prove  the 
same;  and  until  such  proof  the  presumption 
shall  be  that  he  is  not  so  authorized.  '  The 
court  said;  "A  proceeding  under  the  statute 
of  1876,  c.  162,  for  the  forfeiture  of  intoxicating 
liquors  illegally  kept  and  iritended  for  sale,  is 
a  criminal  prosecution.  Com.  v.  Certain  In- 
toxicating Liquors,  115  Mass.  142.  The  only 
question  is,  whether  the  claimant  who  becomes 
a  party  in  such  proceeding  is  a  defendant 
within  the  meaning  of  the  statute  of  1864. 
*  *  *■  It  appears  from  these  provisions  and 
from  the  whole  scope  of  the  statute,  that  the 
claimant  who  appears  becomes  a  part)',  as  de- 
fendant, in  the  prosecution.  He  is  a  party 
who  is  to  answer  the  charges  in  the  complaint, 
and  defend  himself  and  his  property  against 
such  charges.  He  has  the  same  rights  as  to 
the  rules  of  evidence  and  mode  of  trial,  and  of 


appeal,  as  other  defendants  in  criminal 
cases."  Com.  v.  Certain  Intoxicating  Liquors, 
122  Mass.  II. 

English  Statute.  —  Notwithstanding  that  sec- 
tion 100,  English  Judicature  Act  1873,  enacts 
that  defendant  includes  a  person  "  served  with 
notice  of,  or  entitled  to  attend,  any  proceed- 
ings," the  word  does  not  include  a  person 
merely  brought  in  as  a  third  party.  Eden  v. 
Weardale  Iron,  etc.,  Co.,  54  L.  J.  Ch.  384,  28 
Ch.  Div.  333,  33  W.  R.  241;  Street  v.  Cover, 
46  L.  J.  Q.  B.  582,  2  Q.  B.  Div.  498.  But 
when  the  third  party  has  been  treated  as  an 
"opposite  party,"  and  has  been  ordered,  at  the 
plaintiff's  instance,  to  answer  interrogatories, 
he  becomes  a  defendant  and  entitled  to  an 
order  to  interrogate  the  plaintiff  under  order 
31,  rule  I.  Eden  v.  Weardale  Iron,  etc.,  Co.,  35 
Ch.  Div.  287;  Stroud's  Judicial  Dictionary. 

Absent  Defendant.  —  See  Absent,  vol.  i,  p.  203. 

1.  Technical  Signification.  (See  also  Encyc.  of 
Pl.  anu  Pr.,  title  Pleas.)—  3  Bl.  Com.  293,  296. 

"  After  the  statement  of  the  appearance  fol- 
lows that  of  the  defense,  which  has  been 
defined  to  be  the  denial  of  the  truth  or  validity 
of  the  complaint,  and  does  not  merely  signify 
a  justification.  It  is  a  general  assertion  that 
the  plaintiff  has  no  ground  of  action,  and 
which  assertion  is  afterwards  extended  and 
maintained  in  the  body  of  the  plea."  i  Chitty 
Pldgs.  444;  3  Bl.  Com.  296;  Gould  Pldg.,  c.  2, 
^  6;  Stewart  v.  Travis,  10  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  148;  Wilson  V.  Poole,  33  Ind.  448. 

"The  word  defense  is  a  term  of  art.  It 
comes  from  the  Norman  French,  and  was  used 
in  common-law  pleading  in  the  sense  merely 
of  denial."    U.  S.  v.  Ordway,  30  Fed.  Rep.  32. 

The  word  defense  is  defined  as  a  denial  of 
the  truth  of  the  validity  of  the  complaint,  a 
general  assertion  that  the  plaintiff  has  no 
ground  of  action,  which  is  afterwards  extended 
and  maintained  in  the  plea.  In  this  sense  it 
is  similar  to  the  lontestati'o  litis  oi  the  civil  law, 
and  does  not  include  justification.  King  v. 
Bell,  13  Neb.  414. 

2.  Popular  Meaning.  —  Houghton  v.  Town- 
send,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  442. 

A  defense  is  a  right  possessed  by  the  defend- 
ant, arising  out  of  facts  alleged  in  his  plead- 
ing, which  wholly  or  partially  defeats  the 
plaintiff's  claim.  Utah,  etc.,  R.  Co.  Craw- 
ford, I  Idaho  773. 

Partial  Defense.  —  The  word  defense  applies 
to  every  matter  tending  to  diminish  or  entirely 
defeat  the  plaintiff's  cause  of  action.  Baier  v. 
Humpall,  16  Neb.  128.  A  defense  applies  to 
all  facts  which  defeat  the  action,  wholly  or 
partially.  Kain  v.  Dickel,  46  How.  Pr.  (N.  Y. 
Super.  Ct.)  208;  Stewart  v.  Travis,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  148;  Houghton  v.  Town- 
send,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  441; 
Poland  z/.  Johnson,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  235;  McKyring  v.  Bull,  16  N.  Y.  297;  U. 
S.  7'.  Ordway.  30  Fed.  Rep.  32. 

Set-off.  —  So  the  term  defense  has  been  held 
to    include  a   set-off.    Stewart  -'.  Travis,  lO 
How.  Pr.  (N.  Y.  Supreme  Ct.)  148. 
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DEFERRED  DIVIDENDS.  —  See  the  title  DIVIDENDS,  post. 
DEFERRED  STOCK.  —  See  the  title  STOCK. 
DEFICIENCY.  —  See  note  i. 


A  statute  gave  assignees  of  policies  of  marine 
insurance  a  right  of  action  thereon,  and  pro- 
vided that  "  the  defendant  in  any  action  shall 
be  entitled  to  make  any  defense  which  he 
would  have  been  entitled  to  make  if  the  said 
action  had  been  brought  in  the  name  of  the 
person  by  whom  or  for  whose  account  the  pol- 
icy sued  on  was  effected."  To  a  suit  by  an 
assignee,  the  defendant  sought  to  set  off  an 
indebtedness  of  the  assignor  for  premiums 
on  other  policies,  but  this  was  held  not  to  be  an 
admissible  defense  under  the  act.  The  object 
of  the  statute  was  to  give  the  same  remedy  as 
if  the  action  had  been  in  equity;  and  this  was 
no  defense  there.  Pellas  v.  Neptune  Marine 
Ins.  Co.,  5  C.  P.  Div.  34. 

Plaintiff — Justification.  —  In  Miller  v.  Mar- 
tin, 8  N.  J.  L.  204,  it  is  said.  "  But  it  is  said 
a  plaintiff  cannot  swear  he  has  a  just  and  legal 
defense,  for  he  has  in  no  case  a  defense;  and 
the  phrase  is  predicable  of  a  defendant  only. 
Perhaps  this  objection  is  somewhat  nice  and 
scrupulous.  Blackstone  (vol.  3,  p.  296)  says 
defense  in  its  true  legal  sense  signifies  not  a 
justification,  protection,  or  guard,  which  is 
now  its  popular  signification,  but  merely  an 
opposing  or  denial  of  the  truth  or  validity  of 
the  complaint.  May  not  a  plaintiff  have  a 
just  and  legal  opposing  or  denial  of  the  truth 
and  validity  of  the  judgment,  to  make  up  the 
merits  of  the  case?  May  not  a  plaintiff  have  a 
just  and  legal  protection  or  guard  against  the 
judgment  which,  though  nominally  in  favor, 
is  really  against  him?"  See  Defendant, 
supra. 

Defense  and  Cause  of  Defense.  —  Under  a  stat- 
ute providing  that  the  plaintiff  might  demur 
where  the  answer  did  not  stale  sufficient  facts 
to  constitute  a  cause  of  defense,  it  was  held 
that  a  demurrer  which  alleged  that  the  answer 
did  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  plaintiff's  action  was  good.  The 
use  of  the  word  defense,  it  was  held,  suffi- 
ciently presented  the  question  whether  the  an- 
swer stated  a  cause  of  defense.  Lewellen  v. 
Crane.  113  Ind.  289. 

Hatter  of  Abatement.  —  A  statute  provided 
that  in  actions  for  the  recovery  of  real  estate 
the  answer  of  the  defendant  should  contain  a 
denial  of  each  material  statement,  etc.,  under 
which  denial  the  defendant  should  be  per- 
mitted to  give  in  evidence  every  defense  to 
the  action  that  he  might  have,  either  legal  or 
equitable.  It  was  held  that  this  statute  did 
not  extend  to  matters  of  abatement.  The 
court  said:  "  If  the  words,  '  every  defense  to 
the  action,  *  *  *  either  legal  or  equitalile,' 
are  to  be  construed  as  embracing  matters  of 
abatement,  as  well  as  matters  in  bar,  then,  of 
course,  the  court  below  erred  in  excluding  the 
■evidence.  But  we  think  the  language  em- 
ployed does  not  embrace  matters  of  abate- 
ment. »  *  »  We  think  the  word  rff?/V;ni»(!  as 
used  in  the  above  statute  includes  every  mat- 
ter in  bar  of  the  action,  whether  of  denial  or 
■of  confession  and  avoidance,  but  not  matter  of 
abatement.  The  pendency  of  a  prior  action 
between  the  same  parties  for  the  same  cause  is 
9  C.  of  L. — 12  I 


no  defense  to  a  subsequent  action,  but  it  is 
merely  a  reason  why  the  defendant  in  the  sub- 
sequent action  should  not  be  compelled  to 
make  his  defense  therein."  Wilson  v.  Poole, 
33  Ind.  44S. 

Same —  Issuable  Defense,  (See  also  Issuable.) 
—  The  phrase  "  issuable  defense  "  is  a  techni- 
cal one.  In  the  books  upon  pleading,  it 
means  a  plea  to  the  merits,  properly  setting 
forth  a  legal  defense.  It  is  specially  contra- 
distinguished from  a  plea  in  abatement,  or  any 
plea  going  only  to  delay  the  case.  Colquitt  z'. 
Mercer,  44  Ga.  433. 

Mitigation  of  Damages.  —  In  Travis  v.  Barger, 
24  Barb.  (N.  V.)  631,  Strong,  J.,  liissenting, 
said:  "  There  is  a  general  provision  in  an- 
other section  (§  150)  that  the  defendant  may 
set  forth  by  answer  as  many  defenses  as  he 
shall  have.  But  this,  if  compulsory  (which  it 
probably  is),  would  not  embrace  circumstances 
in  mitigation  which  do  not  amount  to  a  de- 
fense. A  defense,  if  I  understand  the  term,  is 
a  denial,  not  of  the  amount  of  damages,  but  of 
the  right  of  action.  A  partial  defense  is  a 
denial  of  one  or  more  of  several  causes  of 
action."  So  in  Newman  v.  Otto,  4  Sandf.  (N. 
Y.)  670,  it  was  held  that  facts  pleaded  in  miti- 
gation of  damages,  in  an  action  for  libel,  are 
not  a  defense  to  which  the  plaintiff  can  demur 
or  reply. 

Sham  Defense.  (See  Sham;  and  see  Encyc. 
OF  Pl.  and  Pr..  title  Sham  and  Frivoloi's 
Pleading.)  —  \  defense  is  sham  in  the  legal 
meaning  of  the  term,  which  is  so  clearly  false 
in  fact  that  it  does  not  in  reality  involve  any 
substantial  litigation.  Thompson  v.  Erie  R. 
Co.,  45  N.  Y.  471:  People  v.  McCumber,  iS  N. 
Y.  320. 

Appeal  from  Award.  —  The  plaintiff  obtained 
an  award  under  an  arbitration  act,  and  the  de- 
fendant, instead  of  appealing,  agreed  to  let  it 
stand  as  security  for  what,  if  anything,  should 
be  found  due,  on  condition  of  being  "  let  into 
a  defense  upon  the  merits,  without  being  in 
any  degree  prejudiced  by  the  award."  The 
effect  of  this  was  to  place  the  defendants  in  the 
position  in  which  an  appeal  would  have  placed 
them.  They  might  plead  noti  est  factum,  and 
under  this  deny  the  covenant  on  which  the 
plaintiff  had  recovered  before  the  arbitrators. 
Hart  V.  Withers,  i  P.  &  W.  (Pa.)  285,  21  Am. 
Dec.  382. 

Equitable  Defense.  —  See  Equitable;  and  see 
7  Encyc.  w  Pl.  and  Pr.  799. 

Personal  Defense.  —  See  Personal. 

Affidavit  of  Defense.  —  See  i  Encvc.  of  Pl. 
AND  Pr.  338. 

Dilatory  Defense.  —  See  6  Encyc.  of  Pl.  and 
Pr.  665. 

1.  Mortgage.  (See  the  title  Mortgages.)  — 
In  an  assignment  of  a  mortgage,  the  assignor 
covenanted  to  pay  the  assignee  any  drfiriency, 
whenever  a  sale  of  the  mortgaged  premises 
should  take  place  on  foreclosure  and  a  rfe- 
fleieney  should  occur.  The  court  said: 
"  This  word  deficiency,  as  used  in  this  con- 
tract, has  a  technical  meaning,  and  signifies 
that  part  of  the  debt  or  sum  of  money  which 
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To  define  is  to  fix,  establish,  or  pre- 


DEFICIT.  —  "  Deficit  "  means  want,  deficiency,  as  a  deficit  in  the  taxes  or 
re\  rnur. ' 

DEFILE.    (Sec  also  the  titles  SEDUCTION;  RAPE.)  —  See  note  2. 
DEFINE.   (Sec /f^/,  Definition.)     -    -  - 

scribe  autlioritativ'ely.* 

the  mortgage  was  made  to  secure,  and  which 
is  not  realized  and  collected  from  the  subject 
mortgaged,  and  which  is  chargeable  under  the 
practice  of  our  courts  in  the  form  of  a  personal 
judgment  against  the  debtor."  Goldsmith  v. 
Brown,  35  Harb.  (N.  Y.)  484. 

Bill  of  Lading.  —  A  ship's  captain  signed  a 
bill  of  lading  for  five  thousand  five  hundred 
and  eighty-nine  bushels  of  wheat,  a  clause  of 
which  bill  contained  a  stipulation  that  "  any 
damages  or  drficU-ucy  in  quantity  the  con- 
signee will  deduct  from  balance  of  freight  due 
the  captain."  The  word  deficiency  was  held 
to  relate  to  the  quantity  actually  shipped;  and 
on  delivery,  the  quantity  being  found  one 
hundred  and  twenty-four  bushels  short,  evi- 
dence was  admitted  to  show  that  the  whole 
amount  received  was  delivered.  Meyer  v. 
Peck,  28  N.  Y.  590. 

1.  Misapplication.  —  Mutual  Loan,  etc.,  Assoc. 
V.  Miles,  19  Fla.  138.  That  case  arose  upon 
the  liability  of  sureties  for  the  defi.cit  of  an 
officer  of  a  private  corporation.  The  court 
said:  "  If  the  term  deficit  here  means  a  sum 
appropriated  by  the  officer,  and  as  to  which  he 
was  a  defaulter  at  the  time  the  bond  was  e.xe- 
cuted,  the  sureties  are  not  liable.  If,  however, 
the  word  deficit  means  a  balance  appear- 
ing to  be  due  upon  the  books  of  the  treasurer, 
that  being  the  difference  between  the  receipts 
and  disbursements  as  shown  upon  the  day  of 
the  execution  of  the  bond,  then  presumption 
is  that  the  money  was  in  the  custody  or  con- 
trol of  the  treasurer  upon  that  day,  and  in  the 
absence  of  testimony  showing  the  previous 
misapplication  of  the  funds  or  property  by  the 
officer,  the  sureties  are  liable."  After  saying 
that  the  term  did  not  necessarily  or  ordinarily 
imply  misapplication,  and  that  it  might  have 
either  of  the  significations  contended  for,  the 
court  held  that  the  evidence  showed  that  the 
word  de.fie.it  was  used  as  indicating  the  differ- 
ence between  the  collections  and  disburse- 
ments; in  other  words,  adopting  the  latter 
construction. 

2.  Defile.  —  In  State  v.  Montgomery,  79 
Iowa  738,  the  court  said:  "  The  words  '  rav- 
ish and  carnally  know,'  used  to  define  rape, 
are  not  used  to  define  forcible  defilement,  but 
to  defile  may  mean  to  pollute,  to  corrupt  the 
chastity  of,  to  debauch,  or  to  violate.  Webst. 
Diet." 

3.  Century  Diet.,  quoted  in  Robert  J.  Boyd 
Paving,  etc.,  Co.  v.  Ward,  55  U.  S.  App.  742. 

Boundaries  of  a  Municipality.  —  In  People  v. 
Bradley,  36  Mich.  452,  it  was  held  that  the 
word  define,  as  applied  to  the  boundaries  of  a 
city,  was  not  exclusively  used  in  the  sense  of 
explaining  or  making  clear,  but  might  prop- 
erly express  an  enlargement  of  boundaries  or 
power  previously  given.  The  court  said: 
"  While  the  word  define  may  be,  and  fre- 
quently is,  used  in  the  sense  and  for  the  pur- 
pose claimed,  and  while  we  might  concede 
such  to  be  the  general  and  more  popular  use 
of  the  word,  yet  it  is  not  used  exclusively  in 


such  a  sense.  It  has  a  broader  and  different 
meaning.  *  *  *  In  legislation  it  is  fre- 
quently used  in  the  creation,  enlarging  and 
extending  the  powers  and  duties  of  boards  and 
officers,  in  defining  certain  offenses  and  pro- 
viding punishment  for  the  same,  and  thus  en- 
larging and  extending  the  scope  of  the  criminal 
law.  And  it  is  properly  used  in  the  title 
where  the  object  of  the  act  is  to  determine  or 
fix  boundaries,  more  especially  where  a  dis- 
pute has  arisen  concerning  them.  *  *  * 
Indeed,  it  is  a  word  of  very  frequent  and  gen- 
eral use,  and  although  even  the  settlement  of 
a  disputed  boundary  must  necessarily  and  in- 
evitably extend  the  line  and  take  in  new  or 
additional  territory,  within  the  understanding 
of  one  of  the  claimants,  we  have  never  heard 
of  any  question  being  made  as  to  the  want  of 
authority  to  enlarge  the  possessions  of  another 
tinder  a  powei'  given  to  define  them." 

Defined  Boundary,  —  A  district  formed  for 
ecclesiastical  purposes  is  "  a  place  having  a 
known  and  defined  boundary  "  within  the 
meaning  of  a  section  of  the  English  Local 
Government  Act,  providing  that  the  act  may 
be  adopted  in  such  places.  Reg.  v.  Ratepay- 
ers, L.  R.  I  Q.  B.  no. 

Intoxicating  Liquors.  (See  the  title  Intoxi- 
cating Liquors.) — A  statute  provided  for  the 
submission  of  the  question,  to  the  people  of 
the  several  election  districts  of  a  county, 
whether  or  not  spirituous  or  fermented  liquors 
should  be  sold  theiein,  and  further  provided 
that  if  either  one  or  more  election  districts  for 
said  county  cast  a  majority  of  votes  against 
the  sale  of  fermented  liquors,  then  the  circuit 
court  "  should  make  proclamation  of  the  re- 
sult of  such  election,  defining  therein  the  dis- 
trict or  districts,  or  the  whole  county,  as  the 
case  might  be."  In  construing  this  provision 
the  court,  in  Higgins  v.  State,  64  Md.  420, 
said:  "  The  word  defining,  as  here  used,  we 
must  read  as  synonymous  with  '  specifying  ' 
or  '  designating,'  and  thus  simpljf  requiring 
the  judges  to  particularize  in  the  proclamation 
the  districts  or  district  casting  a  majorit}'  of 
votes  in  favor  of  the  law,  as  we  do  not  under- 
stand that  the  judges  were  required  by  the 
act,  after  the  election,  to  make  any  new  defini- 
tion of  the  limits  or  boundaries  of  the  election 
districts  voting  for  the  adoption  of  the  law." 

Defining  a  Crime  —  Distinguished  from  Naming. 
—  In  Marvin  v.  State,  ig  Ind.  184,  it  is  said 
that  naming  a  crime  is  not  defining  it,  but 
that  a  definition  is  an  enumeration  of  the  par- 
ticular acts  included  by  or  under  the  name. 
It  was  accordingly  held  that  a  statute  provid- 
ing that  if  any  person  shall  disturb  any  relig- 
ious meeting  he  shall  be  guilty  of  an  offense, 
did  not  define  the  crime.  The  court  said: 
"  That  part  of  the  section  of  the  statute,  then, 
which  simply  declares  that  it  is  a  crime  to  dis- 
turb a  meeting,  only  names,  without  defining, 
a  crime;  and  the  court  cannot  rf^'/iwr  it  without 
exercising  magisterial  discretion ;  and  judge- 
made  law,  in  this  case,  would  perhaps  be  the 
78  Volume  IX. 


Definitions. 


DEFINITE  —  DEFINITION. 


Definitions. 


DEFINITE.  (See  also  6  Encyc.  of  Pleading  and  Practice,  p.  246.)  — 
See  note  i. 

DEFINITION.  (See  generally  the  titles  Interpretation;  Statutes.)  — 
A  definition  is  an  explanation  of  the  signification  of  a  word,  or  of  what  a  word 
is  understood  to  express.* 


law  of  a  tyrant."  This  case,  however,  was 
overruled  in  Wall  v.  State,  23  Ind.  152,  though 
apparently  without  affecting  the  force  of  the 
definition.  See  also  State  v.  Oskins,  28  Ind. 
364. 

Define  Piracies.  —  In  U.  S.  v.  Smith,  5 
Wheat.  (U.  S.)  160,  it  is;  said:  "  To  define 
piracies,  in  the  sense  of  the  constitution,  is 
merely  to  enumerate  the  crimes  which  shall 
constitute  piracy;  and  this  maybe  done  either 
by  reference  to  crimes  having  a  technical 
name  and  determinate  extent,  or  by  enumer- 
ating the  acts  in  detail  upon  which  the  pun- 
ishment is  inflicted."  See  generally  the  title 
Piracy. 

Defined  Channel  —  Subterranean  Waters.  (See 
the  title  Undergroi'nd  Waters.)  —  Subterra- 
nean waters  can  only  be  the  subject  of  riparian 
rights  when  flowing  in  defined  and  known 
channels.  Defined  means  a  contracted  and 
bounded  channel,  although  the  course  of  the 
stream  may  be  undefined  by  human  knowl- 
edge. "  Known  "  implies  knowledge  by  rea- 
sonable inference  from  existing  and  observed 
facts  in  the  natural  or  pre-existing  condition 
of  the  surface  of  the  ground.  "  Known  "  in 
this  rule  of  law  is  not  synonymous  with 
"  visible,"  nor  is  it  restricted  lo  knowledge 
derived  from  exposure  of  the  channel  by  ex- 
cavation. Black  V.  Ballymena  Com'rs,  17  L. 
R.  Ir.  459;  Stroud's  Jud.  Diet. 

1.  Definite  Failure  of  Issue.  (See  also  the 
titles  Issues;  PERrETunip:s;  Remainders  and 
Executory  Interests;  Wills.)  —  A  definite 
failure  of  issue  is  when  a  precise  time  is  fixed 
by  the  will  for  the  failure  of  issue,  as  in  the 
case  where  there  is  a  devise  to  one,  but  if  he 
dies  without  issue  or  lawful  issue  living  at  the 
time  of  his  death,  then  over.  4  Kent's  Com. 
274;  Huxford  V.  Milligan,  50  Ind.  546;  Hall  v. 
Chaffee,  14  N.  H.  220;  Downing  v.  Wherrin, 
ig  N.  H.  84;  Anderson  v.  Jackson,  16  Johns. 
(N.  Y.)  399:  Newton  v.  Griffith,  i  Har.  &  G. 
(Md.)  Ill;  Vaughan  v.  Dickes,  20  Pa.  St.  513. 

In  Hall  V.  Chaffee,  14  N.  H.  220,  it  is  said: 
"  Now  a  definite  failure  of  issue  is  when  a 
precise  time  is  fixed  by  the  will  for  the  failure 
of  issue,  as  in  the  case  of  a  devise  to  A,  but  if 
he  dies  without  lawful  issue  living  at  the  time 
of  his  death  [then  over].  If  there  should  be  no 
such  issue  living  at  the  time,  a  remainder  over 
would  be  good.  An  indefinite  failure  of  issue 
is  a  proposition  the  very  converse  of  the  other, 
and  means  a  failure  of  issue  whenever  it  shall 
happen,  sooner  or  later,  without  any  fixed, 
certain,  or  definite  period  within  which  it 
must  happen.  It  means  the  period  when  the 
issue  or  descendants  of  the  first  taker  shall 
become  extinct,  and  when  there  is  no  longer 
any  issue  of  the  issue  of  the  grantee,  without 
reference  to  any  particular  time  or  any  par- 
ticular event;  or,  in  the  words  of  the  statute 
de  donis,  referring  to  the  first  taker,  if  his 
issue  shall  fail." 

Distinctly  and  Definitely.  —  Under  a  provision 
in  a  joint-stock  company  act  that  the  purpose 


of  the  company  should  be  "  distinctly  and 
definitely  specified  "  in  the  articles,  the  fol- 
lowing is  a  sufficient  specification;  "Manu- 
facturing and  selling  daguerreotype  mattings 
and  preservers,  and  all  other  goods,  wares, 
merchandise,  and  articles,  made  of  brass,  sil- 
ver, gold,  iron,  or  other  metals,  or  any  com- 
pounds thereof."  Bird  v.  Daggett,  97  Mass. 
494. 

Definitely  Fixed,  —  As  to  when  the  route  of  a 
railroad  becomes  definitelij  fixed  so  as  to  pre- 
vent pre-emption  and  homestead  rights  from 
attaching  to  the  public  lands  granted  to  the 
corporation,  along  its  route,  see  St.  Paul,  etc., 
R.  Co.  7/.  Ward,  47  Minn.  40;  Weeks  v.  Bridg- 
man,  41  Minn.  352;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer,  113  U.^.  629;  Walden  f.  Knevals,  114 
U.  S.  373;  Cedar  Rapids,  etc.,  R.  Co.  v.  Herring, 
no  U.  S.  27.  And  for  a  full  treatment  of  the 
subject,  see  the  titles  Public  Lands;  Rail- 
roads. In  Kansas  Pac.  R.  Co.  v.  Dunmeyer, 
113  U.  S.  629,  it  is  said  that  the  filing  of  the 
map  is  the  act  by  which  the  line  of  route  is 
definitely  fixed,  and  this  view  is  supported  by 
the  other  cases  cited  above. 

2.  Taylor  <>.  Palmer,  31  Cal.  687. 

"  Legal  Definitions  are  for  the  most  part 
generalizations  derived  from  our  juridical 
experience;  and  in  order  to  be  complete  and 
adequate,  they  must  sum  up  the  results  of  all 
that  experience  as  they  are  to  be  found  in  the 
special  cases  that  belong  to  the  class  to  be  de- 
fined." Lowrie,  J.,  in  Mickle  v.  Miles,  31  Pa. 
St.  20,  I  Grant's  Cas.  (Pa.)  328. 

"  '  Except  in  mathematics,'  said  Grove,  J., 
in  Wakefield  Local  Board  of  Health  v.  Lee,  I 
Exch.  Div.  343,  '  it  is  diflicult  to  frame  ex- 
haustive definitions  of  words;  '  consequently, 
as  Abbott,  C.  J.,  said  in  Rex  v.  Hall,  i  B.  & 
C.  136,  8  E.  C.  L.  58,  '  the  meaning  of  ordi- 
nary words,  when  used  in  acts  of  parliament, 
is  to  be  found,  not  so  much  in  a  strict  etymo- 
logical propriety  of  language,  nor  even  in 
popular  use,  as  in  the  subject  or  occasion  on 
which  they  are  used,  and  the  object  which  is 
intended  to  be  attained.'  For,  as  Lord  Black- 
burn said,  in  Edinburgh  St.  Tramways  Co.  v. 
Torbain,  L.  R.  3  App.  68,  '  words  used  with 
reference  to  one  set  of  circumstances  may 
convey  an  intention  quite  different  from  what 
the  self-same  set  of  words  used  in  reference  to 
another  set  of  circumstances  would  or  might 
have  produced.'  And  indeed  it  is  quite  possi- 
ble, as  Turner,  L.  J.,  observed  in  /n  re  Na- 
tional Sav.  Bank  Assoc.,  L.  R.  i  Ch.  550,  '  if 
sufficient  reason  can  be  assigned,  to  construe  a 
word  in  one  part  of  an  act  in  a  iliffcrent  sense 
from  that  which  it  bears  in  another  part  of  the 
same  act.'  "  Hardcastlc's  Construction,  etc., 
of  Statutory  Law  76.  And  sec  the  introduc- 
tion lo  Browne's  Legal  Interpretation.  But 
"  if  certain  words  in  an  act  of  parliament  have 
once  received  a  judicial  construction  in  one  of 
the  superior  courts,  an<l  the  legislature  has 
repeated  them  in  a  subsequent  statute  without 
any  alteration,  the  legislature  must  be  taken 
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DEFINITIVE.  —  lMiiaI.« 

DEFORCE  DEFORCEMENT.  — Deforcement  is  the  withholding  any  lands 
or  triu-nu'nts  to  which  another  has  a  right.* 

DEFRAUD.  (See  also  the  title  FRAUD  AND  DECEIT,  and  the  references 
therr  gi\cn.)  — To  defraud  is  to  cheat;  to  deprive  another  of  a  right,  to 
witlihold  wrongfully  what  is  due  to  him,  or  to  prevent  him  wrongfully  from 
obtaining  what  he  may  justly  claim.*    To  "  defraud  "  implies  or  includes  all 


to  have  used  them  according  to  the  meaning 
which  a  court  of  competent  jurisdiction  has 
given  them."  Ex  p.  Campbell,  L.  R.  5  Ch. 
7o(). 

Crimes.  (See  also  Define,  supra.)  —  "A 
definition  is  cx  vi  termini  an  exclusion  of 
everything  not  expressed.  The  law,  there- 
fore, which  defines  a  right,  a  crime,  or  incapac- 
ity, excludes  everything  not  contained  in  the 
definition,  as  completely  as  if  it  had  used 
regular  words,  and  said  that  nothing  should 
confer  the  right,  incur  the  guilt  of  the  crime, 
or  make  one  subject  to  the  incapacity,  but  the 
circumstances  contained  in  the  definition." 
Cottin      Cottin,  5  Martin  (La.j'gg. 

1.  Definitive  Judgment  or  Decree.  (See  also 
the  title  Final  Jli)c;.mi;.ms  and  Decrees.) — • 
jyefinitive  decrees  are  final  decrees,  as  distin- 
guished from  interlocutory  or  intermediate  de- 
crees. An  order  of  sale  of  the  real  estate  of  a 
decedent  to  pay  debts,  and  an  award  of  an  in- 
quest of  partition,  are  not  definitive  decrees, 
under  an  act  confining  appeals  to  such.  Snod- 
grass's  Appeal,  g6  Pa.  St.  420;  Gesell's  Ap- 
peal, 84  Pa.  St.  238. 

"  Bouvler,  Burrill,  and  Wharton  define  this 
word,  in  its  application  to  judgments  or  de- 
crees, as  meaning  one  which  determines  a 
cause;  as  being  equivalent  to  '  final,'  and  op- 
posed to'  interlocutory  '  or'  provisional.'  But 
the  opinion  of  the  United  States  Supreme 
Court,  in  U.  S.  v.  Schooner  Peggy,  i  Cranch 
(U.  S.)  103  [infra,  this  note],  indicates  a  dis- 
tinction between  final  and  definitive,  of  this 
general  nature,  that  a  judgment  is  termed 
final,  in  the  sense  of  exhausting  the  powers  of 
the  particular  court  in  which  it  is  rendered, 
but  definitive  in  the  sense  of  being  above  any 
review  or  contingency  of  reversal.  The  dis- 
tinction is  certainly  convenient  and  worthy  of 
attention."    Abbott's  Law  Diet. 

Definitive  Condemnation.  —  A  final  condemna- 
tion by  an  inferior  court  of  admiralty,  from 
which  an  appeal  lay  and  had  been  claimed,  is 
not  a  definitive  condemnation  within  the 
meaning  of  a  convention  by  which  property 
captured  and  not  deflnitiveli/  condemned  is  to 
be  mutually  restored.  The  court  said; 
"  Every  condemnation  is  final  as  to  the  court 
which  pronounces  it,  and  no  other  difference 
is  perceived  between  a  condemnation  and  a 
final  condemnation  than  that  the  one  termi- 
nates deflnitiveli/  the  controversy  between  the 
parties,  and  the  other  leaves  that  controversy 
still  depending."  U.  S.  v.  Schooner  Peggy,  i 
Cranch  (U.  S.)  103. 

2.  Co.  Litt.  277.  "  This,  in  its  most  exten- 
sive sense,  is  notnen  generalissimum ,  *  *  * 
it  then  signifying  the  holding  of  any  lands  or 
tenements  to  which  another  person  hath  a 
right;  so  that  this  includes  as  well  an  abate- 
ment, an  intrusion,  a  disseizin,  or  a  discontinu- 
ance, as  any  other  species  of  wrong  whatsoever 


whereby  he  that  hath  right  to  the  freehold 
is  kept  out  of  possession.  But  as  contra- 
distinguished from  the  former,  it  is  only  such 
a  detainer  of  the  freehold  from  him  that  hath 
the  right  of  property,  but  never  had  any  pos- 
session under  that  right,  as  falls  within  none 
of  the  injuries  [above  mentioned]."  3  BI. 
Com.  172. 

Dower.  ( See  also  the  title  Dovver.)  — 
Under  a  statute  giving  a  widow,  deforced  of 
her  dower,  damages  therefor,  a  deforcement, 
according  to  the  precise  and  technical  meaning 
of  the  term,  was  held  necessary.  The  court 
said:  "  By  a  deforcement  is  understood  a 
wrongful  withholding  of  lands  from  the  right 
owner,  or,  in  case  of  dovver,  a  denial  of  the 
widow's  right.  Such  deforcement,  therefore, 
could  not  be  established  against  the  heir,  who 
pleaded  tout  temps  prist,  without  proof  that  a 
demand  had  been  made  upon  him,  and  of  his 
refusal  to  comply  with  it."  Woodruff  v. 
Brown,  17  N.  J.  L.  269.  "A  deforcement  of  a 
widow's  dower  is  simply  the  withholding  the 
dower  by  the  heir  or  alienee."  Hopper  v. 
Hopper,  21  N.  J.  L.  543. 

In  Foxworth  v.  White,  5  Strobh.  L.  (S.  Car.) 
^115,  the  court  said:  "Deforcement,  Black- 
stone  says,  is  a  term  of  most  general  significa- 
tion, including  the  holding  of  any  lands  or 
tenements  to  which  another  has  right.  The 
deforcement  of  the  demandant,  and  possession 
of  the  land  by  the  defendant,  are  not  essential 
to  her  right  of  dower,  and  are  therefore  not 
facts  necessary  to  be  stated  in  the  declaration. 
If  the  defendants  have  not  possession,  or  if 
they  have  not  deforced  the  plaintiff,  they  may 
plead  non-tenure  of  the  whole  or  part;  or  that 
the  demandant  is  already  seized  of  a  third 
part  of  the  land  demanded;  or  that  they  have 
made  her  recompense  for  her  dovver;  and  if 
Abel  Foxworth  was  not  seized,  that  may  also 
be  pleaded." 

Possession.  —  In  Phelps  v.  Baldwin,  17  Conn. 
212,  it  is  said:  "  Now  it  is  perfectly  consist- 
ent with  all  this,  that  the  complainant  never 
was  in  possession  of  this  land.  It  is  said,  in- 
deed, that  the  word  deforce  implies  that  the 
plaintiff  had  been  in  possession;  but  this  word 
signifieth,  says  Lord  Coke,  to  withhold  lands 
or  tenements  from  the  rightful  owner.  Co. 
Litt.  331  b.  But  this  proceeding  is  not 
founded  at  all  upon  title.  The  complainant 
may  be  the  rightful  owner  of  the  land,  and 
entitled  to  recover  it  in  an  action  of  ejectment; 
but  he  can  have  no  right,  upon  this  statute, 
unless  he  brings  his  case  within  its  provisions. 
As  he  has  not  done  this,  the  proceedings  are 
erroneous." 

3.  Cheat.  (See  also  Cheat,  vol.  5,  p.  1025, 
and  references  there  given.)  —  Webster's 
Diet.;  State  v.  Rickey,  g  N.  J.  L.  293.  The 
words  "  cheat  and  defraud  "  in  an  indictment 
do  not,  of  themselves,  impart  any  common* 
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acts,  omissions,  and  concealments  which  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence  generally  reposed,  and  are  injurious  to  another,  or 
by  which  an  undue  and  unconscionable  advantage  is  taken  of  another.* 

DEGRADE.  —  See  the  titles  Lmfamv  ;  Witnesses;  Libel  and  Slander. 

DEGREE.  —  I.  A  remove  or  step  in  the  line  of  descent  or  relationship. 
Each  generation  lengthens  the  line  of  descent  one  degree.  II.  The  status  or 
condition  of  a  person.  III.  A  state  or  condition  of  distinction  to  which  a 
person  is  advanced  for  proficiency  in  some  art  or  science.  IV.  A  particular 
grade  of  crime.* 

DEHESAS.  (See  also  the  title  Spanish  Land  Grants.)  —  In  Mexican 
law  the  dchcsas  was  a  tract  of  land,  enclosed,  where  the  laboring  cattle  of  the 
neighborhood  might  be  put.* 

DEHORNING.  —  See  the  title  CRUELTY  TO  Animals,  vol.  8,  p.  449. 

DEHORS.  (See  also  the  titles  PAROL  Evidence;  Records.)  —  Dehors 
means  from  beyond,  outside  of,  extrinsic,  almndc. 


law  offense.  Com.  Eastman,  I  Cush. 
(Mass.)  227;  Com.  v.  Wallace,  i6  Gray  (Mass.) 
223;  State  V.  Parker,  43  N.  H.  83;  State  v. 
Rickey,  9  N.  J.  L.  293. 

Fraadulent  Conveyances  —  Defraud  —  Hinder  — 
Delay.  (See  also  Delay;  and  the  title  F'raudu- 
LENT  Sales  and  Conveyances.) —  In  a  statute 
against  fraudulent  conveyances  it  has  been 
held  that  the  words  "  hinder,"  "  delay,"  and 
defraud  are  not  synonymous.  Crow  z', 
Beardsley,  68  Mo.  439;  Pilling  v.  Odis,  13 
Wis.  495.  But  see  Burdick  v.  Post,  12  Barb. 
(N.  Y.)  186,  affirmed  6  N.  Y.  522;  Hoffman 
V.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec. 
641. 

Same  —  Defraud  Synonymous  with  Defeat.  —  In 

Peeler  v.  Peeler,  ^09  N.  Car.  628,  it  was  held 
that  a  conveyance  made  with  intent  to  hinder, 
delay,  or  defeat  a  creditor,  was  made  with  an 
intent  to  defraud  him  within  the  meaning  of 
a  statute  against  fraudulent  conveyances. 
See  also  Dkfkat,  anif. 

Embezzlement.  (See  also  the  titles  Embez- 
ZLEMENi';  Forgery.) — Under  an  indictment, 
under  the  section  of  the  National  Banking 
Act  which  imposes  a  penalty  upon  one  who 
embezzles,  abstracts,  and  wilfully  misapplies 
the  moneys  and  funds  of  a  bank  of  which  he 
is  cashier,  with  intent  to  injure  and  defraud 
the  bank,  evidence  to  show  that  the  acts 
charged  were  not  done  with  intent  to  injure  or 
defraiul  is  inadmissible.  The  court  said: 
"  The  phrase  '  intent  to  injure  or  defraud  '  is 
the  same  one  used  in  indictments  for  forgery. 
There  it  refers  to  a  general  guilty  intent,  and 
such  indictments  are  held  conclusively  proved 
when  the  act  is  proved  to  have  been  know- 
ingly, committed.  The  phrase  should  be  con- 
sidered to  have  the  same  meaning  in  this 
statute,  atid  to  be  proved  in  the  same  way." 
U.  S.  V.  Taintor,  11  Blatchf.  (U.  S.)  374. 

mechanic's  Lien.  (See  also  the  title  Mechan- 
irs'  LiKNs.)  —  Where  a  mechanic's  lien  law 
provided  that  a  contractor  who  should  pur- 
chase materials  on  credit,  and  represent  at  the 
time  that  they  were  to  be  used  in  a  designated 
bulMing,  and  should  use  them  in  another 
biiil  ling,  with  intent  to  defraud  the  person 
from  whom  they  were  purchased,  should  be 
deemed  guilty  of  a  misdemeanor;  "  with  in- 


181 


tent  lo  defraud,"  etc.,  was  held  to  mean  "  with 
intent  to  deprive  the  materialman  of  the  lien 
on  which  he  relied  at  the  time  of  making  the 
sales."    Simmons  2\  Carrier,  60  Mo.  581. 

1.  Petrovitzky  v.  Brigham,  14  Utah  472. 

2.  Bouvier's  Law  Diet.;  Rapalje  &  Lawr. 
Law  Diet. 

Mode  of  Inflicting  Capital  Punishment.  —  In  a 

constitutional  provision  that  a  slave  convicted 
of  a  capital  offense  should  receive  the  same 
degree  of  punishment  as  a  freeman,  it  was 
held  thai  decree  had  reference  to  the  mode  of 
inflicting  capital  punishment.  The  court  said ; 
"  It  is  urged  that  capital  punishment  does  not 
admit  of  def/rees,  and  that  therefore  the  consti- 
tution dia  not  intend  to  use  the  term  degree  as 
sj'nonymous  with  mode  or  manner.  We 
think  that,  in  view  of  the  great  evil  that  the 
proviso  under  discussion  was  designed  to 
remedy,  the  term  degree  was  properly  adopted, 
and  that  no  word  in  the  English  language 
could  more  forcibly  convey  the  idea  intended. 
Capital  punishment  is  not  necessarily  instan- 
taneous, but  may  be  effectea  by  a  system  of 
steps  or  degrees  rising  by  regular  gradations 
from  the  mildest  possible  infliction  to  the  very 
point  of  death  itself.  We  think  it  clear,  there- 
fore, that  all  that  was  designed  to  be  under- 
stood by  the  provision  in  the  constitution  was 
that,  in  case  a  negro  should  be  convicted  of  a 
capital  crime,  he  should  not  undergo  other  or 
greater  punishment  than  that  which  should  be 
inflicted  upon  a  white  man  ffir  an  offense  which 
would  subject  him  to  ca[)ital  punishment." 
Charles  -'.  State,  n  Ark.  405.  See  generally 
the  title  CRt?Ei.  anii  Unusual  PtiNisnMEAT, 
vol.  8,  p.  436. 

Degree  of  Relationship. — The  words  "  vv'ho 
are  in  iiqnaX  degree,"  when  applied  to  rela- 
tions, have  been  held  to  signify  those  persons 
who  stand  in  the  same  nearness  of  blood  rela- 
tionship to  the  intestate.  Helms  t.  Elliott,  8g 
Tenn.  451.    See  also  the  title  SicrEssiON. 

Degrees  of  Negligence.  —  See  the  title  Nkc.li- 
(;kn(  K. 

Degrees  of  Crime.  —  .See  the  titles  Accesso- 
ries, vol.  I,  p.  257;  Criminal  Law.  vol.  8,  p. 
280. 

3.  Vernon  Irrigation  Co.  v.  Los  Angeles,  106 
Cal.  237. 
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CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  PRINCIPAL  AND  AGENT,  Encyclo- 
pedia OF  Pleading  and  Practice. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  followiiig  titles  in  this  work:  AGENCY,  vol.  i,  p.  930;  BROKERS,  vol. 
4,  p.  959;  FACTORS  OR  COMMISSION  MERCHANTS ;  FRAUDS, 
STATUTE  OF ;  GUARANTY. 


I.  Definition  and  Nature  —  1.  Definition.  —  The  term  del  credere  is  applied 
to  a  contract  whereby  an  agent  or  factor,  in  consideration  of  an  increased 
commission,  absolutely  engages  to  pay  to  his  principal  the  price  of  goods  sold 
by  him,  when  the  term  of  credit  given  to  purchasers  has  expired,  thus  reliev- 
ing the  principal  of  all  risk  of  loss  on  such  sales  in  case  the  purchasers  fail  to 
pay.*  The  term  has  also  been  applied  where  an  insurance  broker  guarantees 
to  the  insured  the  solvency  of  the  underwriters  and  the  payment  of  any  loss 
which  may  occur.* 


1.  Definition.  —  Wittkowski  v.  Harris,  64 
Fed.  Rep.  712;  Leverick  v.  Meigs,  i  Cow.  (N. 
Y.)  645;  note  to  Alsop  v.  Silvester,  i  C.  &  P. 
107,  II  E.  C.  L.  333. 

The  Italian  words  del  credere,  used  to  ex- 
press the  nature  of  a  contract  by  which  a  factor 
or  broker  guarantees  his  sales,  have  been  em- 
ployed in  almost  every  legal  decision  upon  the 
subject,  and  certainly  in  every  elementary 
work,  and  are  tacitly  admitted  to  embody  its 


essence.  Blakely  v.  Jacobson,  9  Bosw.  (N.  Y.) 
140. 

The  phrase  del  credere  is  borrowed  from  the 
Italian  language,  and  is  exactly  equivalent  to 
our  word  "guaranty"  or  "warranty."  Storyon 
Agency  (gth  ed.),  §  33;  Duguid  v.  Edwards,  50 
Barb.  (N.  Y.)  288. 

2.  Del  Credere  Insurance  Brokers.  —  See  Grove 
V.  Dubois,  I  T.  R.  112;  Baker  v.  Langhorn,  2 
Marsh.  215;  Gumming  z/.  Forester,  i  M.  &S.494. 
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Eights  of  Principal.        DEL  CREDERE  A  GENC  V.     Bight  to  Collect  from  Purchaser. 


Del  Credere  Commission.  —  In  correct  language  a  del  credere  commission  is  the 
premium  or  price  given  by  the  principal  to  the  factor  for  his  guaranty  of  pay- 
ment ;  ^  but  the  term  is  sometimes  applied  to  the  contract  itself.^ 

2.  General  Relation  of  Principal  and  Agent  Not  Affected.  —  The  fact  that  an 
agent  or  factor  is  acting  under  a  del  credere  commission  does  not  affect  the 
ordinary  relations  existing  between  him  and  his  principal.  Save  for  the  addi- 
tional security  afforded  the  principal,  their  reciprocal  rights,  duties,  and  liabili- 
ties remain  the  same.** 

3.  Contract  Not  Within  Statute  of  Frauds.  —  An  agreement  by  a  factor  to 
guarantee  sales  is  not  a  collateral  engagement  or  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  within  the  statute  of  frauds,  but  is  an 
original  undertaking  that  the  prices  for  which  the  goods  are  sold  shall  be  paid 
to  the  principal  when  the  credit  given  shall  have  expired.  Therefore  it  need 
not  be  in  writing.* 

n.  Rights  of  Principal  —  1.  Right  to  Proceeds  of  Sale  Received  by  Agent.  — 

A  person  who  consigns  his  goods  to  a  del  credere  agent  for  sale  does  not  part 
with  his  title.  He  remains  the  owner  of  such  goods  until  sold;*  and  when 
the  proceeds  of  the  sale  are  received  by  the  agent  or  his  assignees,  they  belong 
specifically  to  the  principal,  and  do  not  become  a  part  of  the  agent's  assets, 
the  principal  being  an  ordinary  creditor  for  the  amount.® 

2.  Right  to  Collect  from  Purchaser.  —  The  fact  that  an  agent  has  sold  goods 
under  a  del  credere  commission  does  not  deprive  the  principal  of  his  right  to 
collect  the  proceeds  of  such  goods  directly  from  the  purchaser,''  and  it  has 


1.  Del  Credere  Commission. — Morris  v.  Cleasby, 
4  M.  &  S.  566, /tT  Lord  Ellenborough,  C.  J.; 
Duguid  V.  Edwards,  50  Barb.  (N.  Y.)  288. 

Whenever  an  agent,  in  consideration  of  an 
additional  commission  guarantees  to  his  prin- 
cipal the  payment  of  debts  that  become  due 
through  his  agency,  he  is  said  to  act  under  a 
del  credere  commission.  Lewis  v.  Brehme,  33 
Md.  412,  3  Am.  Rep.  190;  Balderston  v. 
National  Rubber  Co.,  18  R.  I.  338. 

2.  Term  Applied  to  Contract  of  Guaranty.  —  In 
Redficld  V.  Davis,  6  Conn.  439,  the  court, /cr 
Hosmer,  C.  J.,  said:  "  h.zomwns'iion  del  credere 
is  one  under  which  an  agent,  in  consideration 
of  an  additional  premium,  engages  to  insure 
his  principal  not  only  of  the  debtor's  solvency, 
but  of  the  punctual  discharge  of  the  debt." 

3.  General  Belation  of  Principal  and  Agent  Not 
Affected  —  jG'«i,'-/a«t/.  —  Campbell  v.  Ilasscll,  I 
Stark.  233,  2  E.  C.  L.  94;  Ex  p.  White.  L.  R.  6 
Ch.  397;  Catterall  v.  Hindle,  L.  R.  I  C.  P.  186, 
reversed  on  other  grounds  in  L.  R.  2  C.  P. 
368. 

New  York,  —  Leverick  v.  Meigs,  i  Cow.  (N. 
Y.)645;  Ostell  v.  Brough,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  274;  Wallace  v.  Castle,  14  Ilun 
(N.  Y.)  106;  Converseville  Co.  v.  Chambers- 
burg  Woolen  Co.,  14  Hun  (N.  Y.)  6og;  Moore 
V.  Hillabrand,  37  Hun  (N.  Y.)  49X. 

Rhode  Island.  —  Balderston  v.  National  Rub- 
ber Co.,  i8  R.  I.  338. 

See  the  title  Agency,  vol.  i,  p.  930. 

4.  Not  Within  Statute  of  Frauds  —  Ent^land.  — 
Couturier  7/.  Hasiic.  16  Eng.  L.  &  Eq.  562,  22 
L.  J.  E.\ch.  97,  8  I'Lxch.  40;  Wickham  v.  Wick- 
ham,  2  Kay  &  J.  478. 

United  States.  —  Bradley  v.  Richardson,  2 
Blatchf.  (U.  S.)  343,  23  Vt.  720. 

Massachusetts.  —  Swan  v.  Nesmith,  7  Pick. 
(Mass.)  220,  19  Am.  Dec.  282. 

Minnesota. — Osborne  v.  Baker,  34  Minn. 
307,  3"  Am-  Rep-  55- 


ATissouri.  —  Suman  v.  Inman,  6  Mo.  App. 
384. 

New  York.  —  Sherwood  v.  Stone,  14  N.  Y. 
267;  Wolff  V.  Koppel,  2  Den.  (N.  Y.)  368, 
43  Am.  Dec.  751,  affirming  5  Hill  (N.  Y.) 
458. 

Vermont.  —  Bradley  v.  Richardson,  23  Vt. 
720. 

See  the  title  Frauds,  Statute  of. 

5.  Consignor  Does  Not  Part  with  Title.  —  Com- 
mercial Nat.  Bank  ~j.  Heilbronner,  108  N.  Y. 
439- 

6.  Proceeds  Belong  to  Principal.  —  Thompson 
V.  Perkins,  3  Mason  (U.  S.)  232,  citing  Robson 
V.  Wilson,  I  Marsh.  Ins.  295;  Ex  p.  Murray, 
Cooke's  Bank.  Law  (8th  ed.)  384;  Francklyn  v. 
Sprague,  10  Hun  (N.  Y.)589;  Converseville  Co. 
V.  Chambersburg  Woolen  Co.,  14  Hun  (N.  Y.) 
609;  Gindre  v.  Kean,  7  Misc.  Rep.  (N.  Y.  C. 
PI.)  582,  31  Abb.  N.  Cas.  (N.  Y.)  100.  Contra, 
Sutton  V.  De  Camp,  4  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  483. 

In  Sinclair  v.  Leeming,  5  L.  C.  Jur.  247, 
an  auctioneer,  after  making  sales,  had  agreed 
for  an  extra  commission  to  guarantee  them. 
He  took  notes  payable  to  himself  in  settle- 
ment. It  was  held  that  the  most  reasonable 
interpretation  of  the  agreement  was  that  he 
should  indorse  such  notes  to  the  person  for 
whom  he  had  sold  the  goods. 

Cannot  Be  Attached.  —  The  proceeds  of  goods 
sold  under  a  del  credere  commission  cannot  be 
attached  l)y  creditors  of  the  factor.  Moore  v. 
Hillalirand,  37  Hun  (N.  Y.)  491. 

A  Factor  May  Be  Arrested  for  failure  to  pay 
over  the  proceeds  of  such  a  sale  after  he  has 
actually  received  them.  Osleil  v.  Brough,  24 
How.  Pr.  (N.  Y.  Supreme  Ct.)  274;  Wallace  v. 
Castle,  14  Hun  (N.  Y.)  106.  See  also  Moore 
V.  Hillabr.ind,  37  Ilun  (N.  Y.)  491. 

7.  Principal  May  Collect  from  Purchaser.  —  Tit- 
comb  V.  Scaver,  4  Me.  542;  Swan  v.  Nesmilli, 
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been  said  that  when  the  principal  appears,  the  right  of  the  agent  to  receive 
payment  ceases.*  In  Nezv  York  the  doctrine  has  been  limited  to  the  extent 
of  hoKling  that  the  agent  has  an  interest  in  the  debts  arising  out  of  sales  by 
him,  in  order  to  protect  his  guaranty,  and  the  principal  cannot  deprive  him  of 
the  right  to  collect  and  sue  on  such  debts  in  his  own  name,  save  by  relieving 
him  of  liahilit}-  on  the  guaranty. '-^ 

III.  Rights  of  Agent  —  1.  Right  to  Commission  —  a.  When  Commission 
Becomes  Due.  —  A  del  credere  commission  becomes  due  when  the  contract 
of  guaranty  is  entered  into ;  and  that  time,  with  reference  to  any  particular 
sale,  is  immediately  upon  the  sale  being  effected.* 

b.  No  Del  Credere  Commission  on  Cash  Sales.  — A  factor  is  not 
entitled  to  a  del  credere  commission  where  cash  is  paid  for  the  goods  sold,  as 
in  such  case  he  incurs  no  personal  liability  and  any  contract  of  guaranty  would 
be  without  consideration.* 

c.  When  Principal  Fails  to  Carry  Out  Contract.  —  Where  del 
credere  agents  procured  a  contract  of  sale  for  their  principals,  and,  upon  the 
principals  being  unable  to  furnish  the  full  amount  of  goods,  made  up  the  defi- 
ciency by  procuring  goods  from  other  customers,  and  carried  out  the  contract 
with  profit  to  the  principals,  they  were  allowed  commissions  on  the  whole 
contract.*  In  the  same  case  the  agents  were  allowed  one-half  commissions 
on  contracts  made  by  them  which  they  procured  to  be  released,  the  principals 
being  entirely  unable  to  fulfil  them.*  But  where  the  purchaser  refused  to 
accept  goods  because  not  up  to  the  grade  agreed  upon,  and  the  agents,  by 
the  authority  of  their  principals,  compromised  by  allowing  the  purchaser  to 


7  Pick.  (Mass.)  220,  19  Am.  Dec.  282;  Merrill 
V.  Thomas,  7  Daly  (N.  Y.)  393;  Moore  v.  Hilla- 
brand,  37  Hun  (N.  Y.)  491;  Gindre  v.  Kean,  7 
Misc.  Rep.  (N.  Y.  C.  PI.)  582,  31  Abb.  N.  Cas. 
(N.  Y.)  100. 

The  fact  that  an  agent  is  acting  under  a  dt-l 
credere  commission  does  not  change  the  rule 
that  the  principal  is  entitled,  as  against  a  third 
person,  to  all  the  advantages  and  benefits  of 
the  acts  and  contracts  of  his  agent  with  such 
third  person.  Foster  v.  Smith,  2  Coldw. 
(Tenn.)  474,  88  Am.  Dec.  604. 

In  Thompson  v.  Perkins,  3  Mason  (U.  S.) 
232.  Story,  J.,  said  that  the  case  of  Scrimshire 
V.  Alderton,  2  Stra.  1 182,  is  direct  authority 
that  a  del  credere  commission  does  not  change 
the  relation  of  the  factor  and  that  the  money 
due  is  still  the  money  of  the  principal.  Such 
indeed  was  the  opinion  of  the  chief  justice  in 
that  case,  but  the  verdict  of  the  jury  was  that 
the  principal  could  not  recover  the  price  of  the 
goods  from  the  buyer,  though  the  latter  had 
paid  it  to  the  factor  after  notice  not  to  do  so, 
the  factor  having  failed.  The  jury  considered 
that  no  credit  was  given  by  the  owner  of  the 
goods  to  the  buyer,  but  that  the  latter  was  an- 
swerable to  the  factor,  and  he  only  to  the 
buyer. 

Set-ofF  by  Pnrchaser  of  Claim  Against  Agent.  — 

A  purchaser  of  goods  sold  by  a  del  credere 
agent  as  his  own,  such  purchaser  knowing 
nothing  of  any  principal,  may  set  off  any  de- 
mand which  he  may  have  on  the  agent  against 
a  demand  by  the  principal  for  payment.  And 
this  is  true  although  the  agent  has  become 
insolvent.  George  v.  Clagett,  7  T.  R.  355. 
See  also  Foster  v.  Smith,  2  Coldw.  (Tenn.)  474, 
88  .^m.  Dec.  604. 

1.  Appearance  of  Principal  Bars  Agent's  Right 
to  Collect.  —  Leverick  v.  Meigs,  i  Cow.  (N.  Y.) 

I 


645;  Balderston  v.  National  Rubber  Co.,  18  R. 
I.  338. 

When  a  del  credere  agent  sells  for  a  disclosed 
principal,  he  cannot  sue  the  purchaser  on  the 
contract  of  sale  in  his  own  name.  Bramble  v. 
Spiller,  21  L.  T.  672,  18  W.  R.  316. 

As  to  the  agent's  right  to  collect  the  proceeds 
where  the  principal  does  not  appear,  see  infra, 
this  title,  Riohts  of  Af^eiit. 

2.  Agent  Most  Be  Relieved  of  Guaranty.  —  Com- 
mercial  Nat.  Bank  v.  Heilbronner,  108  N.  Y. 
439.    See  also  infra,  this  title,  Rights  of  Agent. 

3.  "When  Commission  Is  Payable.  —  Caruthers 
V.  Graham,  14  East  578;  Sollv  '<-'■  Weiss,  & 
Taunt.  371,  4  E.  C.  L.  137,  2  Moore  420; 
Springville  Mfg.  Co.  v.  Lincoln,  16  Daly  (N. 
Y.)3i8. 

Insolvency  of  Factor.  —  A  del  credere  factor  is 
entitled  to  his  full  commission,  though  before 
the  credit  given  on  the  sale  has  expired  he  be- 
comes insolvent;  for  while,  by  his  insolvency, 
the  guaranty  becomes  of  less  value  than  it 
would  otherwise  be,  that  does  not  alter  the 
legal  status  of  the  parties.  Springville  Mfg. 
Co.  7'.  Lincoln,  16  Daly  (N.  Y.)  318. 

4.  No  Del  Credere  Commission  on  Cash  Sale.  — 
Wittkovvski  v.  Harris,  64  Fed.  Rep.  712. 

Cash  Paid  on  Credit  Sales.  —  The  charge  of  a 
del  credere  commission  is  inadmissible  where, 
though  the  goods  are  sold  on  credit,  ready- 
money  is  paid  by  the  purchaser  in  considera- 
tion of  a  reduction  of  a  certain  percentage 
from  the  amount  due.  Kingston  -■.  Wilson,  4 
Wash.  (U.  S.)  310. 

5.  Deficiency  in  Amount  of  Goods  Made  Up  by- 
Agents.  - —  Albion  Phosphate  Min.  Co.  v. 
Wyllie,  77  Fed.  Rep.  541,  42  U.  S.  App.  214. 

G.  Release  of  Contract  Procnred  by  Agents,  — 
Albion  Phosphate  Min.  Co.  t.  Wyllie,  77  Fed,. 
Rep.  541,  42  U.  S.  App.  214. 
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accept  the  goods  at  a  reduced  price,  it  was  held  that  a  del  credere  commission 
was  not  earned.' 

2.  Lien  for  Advances  and  Commissions.  — ■  A  del  credere  agent  has  a  lien  upon- 
goods  consigned  to  him,  or  the  proceeds  of  such  goods,  for  the  amount  of  his 
commissions  and  any  advances  which  he  has  made.*-*  This  lien  is  his  onl\^ 
protection  for  advances  up  to  the  price  of  the  goods  ;  such  advances  being 
covered  by  his  guaranty,  he  has  no  remedy  against  the  principal,  but  must 
bear  the  loss  if  the  purchaser  fails  to  pay.^ 

3.  Right  to  Collect  Proceeds  of  Sale.  —  Persons  who  take  goods  for  sale  under 
a  del  credere  commission  become  the  virtual  owners  of  the  goods  as  to  all 
third  persons,  and  may,  therefore,  collect  from  purchasers  the  amount  due, 
ill  the  absence  of  intervention  by  the  real  owner."* 

4.  Rights  of  Del  Credere  Insurance  Broker  Against  Underwriter.  —  Where  an 
insurance  broker  for  a  del  credere  commission  agrees  to  guarantee  the  under- 
writer, the  contract  is  between  the  broker  and  the  insured,  who  pays  him  the 
commission;  and  if  the  broker  pays  a  loss,  he  cannot  set  off  the  amount  so 
paid  against  the  claim  of  the  underwriter  for  the  premiums  received  by  him  on 
other  policies.'' 

IV.  Liability  of  Agent  —  1.  Nature  of  Liability  —  Whether  as  Surety  or 
Guarantor  —  English  Rule.  —  In   England,  a  del  credere  agent  is  considered 


1.  Compromise  of  Sales.  —  Albion  Phosphate 
Min.  Co.  T.  Wyllie,  77  Fed.  Rep.  541,  42  U.  S. 
App.  214.  In  this  case,  however,  the  factors 
were  held  to  be  entitled,  on  a  quantum  meruit, 
to  a  sum  equal  to  the  contract  commission  on 
the  first  sale. 

2.  Lien  of  Agents.  — Graham  v.  Ackroyd,  17 
Jur.  657,  22  L.  J.  Ch.  1046,  10  Hare  192;  Tit- 
comb  V.  Seaver,  4  Me.  542;  Miller  v.  Lea,  35 
Md.  396,  6  Am.  Rep.  417;  Holbrook  v.  Wight, 
24  Wend.  (NJ.  Y.)  169,  35  Am.  Dec.  O07.  See 
also  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439- 

Extent  of  Lien.  —  Such  lien  of  a  del  credoc 
factor  is  not  greater  than  that  possessed  by  any 
other  factor;  that  is,  it  extends  no  further  than 
is  necessary  for  his  protection  and  security  for 
the  charges  and  advances  which  may  have 
been  made  by  him.  Merrill  v.  Thomas,  7  Daly 
(X.  Y.)393;  Francklyn  v.  Sprague,  10  Hun(N. 
Y.  I  5>(). 

3.  No  Remedy  Against  Principal  for  Advances 
up  to  Price  of  Goods. — -Graham  v.  Ackroyd,  19 
Eng.  L.  &  Eq.  654,  17  Jur.  657,  22  L.  J.  Ch. 
1046,  10  Hare  192;  ^IcLarty  v.  Middleton,  6 
W^  R.  379. 

Guaranty  of  Certain  Per  Cent,  of  Invoice  Price. 

—  Commission  merchants  to  whom  goods  were 
ab'jut  to  be  consigned  for  sale  wrote  to  the 
owners  as  follows:  "  We  are  satisfied  that  we 
lake  no  risk  in  making  the  advance  of  eighty 
per  cent,  on  your  invoice,"  and  requested  that 
the  goods  be  sent  to  them  as  soon  as  possible. 
They  afterwards  inquired  whether  they  were 
expected  to  guarantee  the  invoice  prices,  and 
the  owners  replied  that  they  did  not  expect 
them  to  guarantee  over  eighty  per  cent.  A 
draft  on  the  merchants  for  eighty  per  cent,  of 
the  invoice  price,  drawn  by  the  consignors, 
was  accepted.  The  goods  were  sold  for  a  price 
which,  after  deducting  commissions  and  other 
charges,  did  not  amount  to  eighty  per  cent,  of 
the  invoice  price.  It  was  held  that  the  com- 
mission merchants  were  not  entitled  to  deduct 
from  the  price  received  any  commissions  or 
charges  which  would  reduce  the  proceeds  to 


the  consignors  to  less  than  the  eighty  per  cent, 
guaranteed.  Dalton  v.  Goddard,  104  Mass. 
497- 

4.  Right  to  Collect.  —  Miller  t'.  Lea,  35  Md. 
396,  6  Am.  Rep.  417.  In  this  case  the  </<■/ 
credere  agents  had  consigned  goods  to  sub- 
agents  to  be  sold  for  them,  and  before  the 
credit  given  had  expired  the  subagents  became 
insolvent.  The  (/;  /  credere  agents  brought  suit 
against  the  purchasers  for  the  amount  due.  It 
was  held  that  they  could  recover,  and  that  the 
fact  that  the  real  owners  of  the  goods  might 
have  an  action  for  the  price  against  the  pur- 
chasers did  not  affect  such  right  of  the  del 
credere  agents,  the  purchasers  having  taken  no 
steps  indicating  an  intention  to  collect  on  their 
own  account.  See  also  Houghton  v.  Matthews, 
3  B.  &  P.  485:  White  -■.  Chouteau,  10  Barb. 
(N.  Y.)  202. 

That  intervention  by  the  principal  bars  the 
right  of  an  agent  to  collect,  see  supra,  this 
title,  A'l'x^'/s  of  Principal. 

In  Scrimshire  v.  Alderton,  2  Stra.  1182,  the 
jury  considered  that  in  the  case  of  a  sale  by  a 
del  credere  agent,  the  purchaser  was  responsible 
to  the  agent  exclusively,  and  that  a  payment 
to  the  agent  discharged  the  purchaser,  even 
though  the  agent  was  insolvent,  and  the  princi- 
pal had  notified  the  purchaser  not  to  pay  him. 
i'his  finding,  however,  was  directly  contrary 
to  the  opinion  of  the  court. 

5.  Del  Credere  Insurance  Brokers  Cannot  Set  Off 
Losses  Paid  Against  Claims  for  Premiums.  —  Pec  le 
V.  N'orthcole,  7  l  aunl.  47h,  2  I^.  C.  L.  477,  i 
Moore  178;  Houston  v.  Bordcnave,  2  Marsh. 
141,  6  Taunt.  451;  Gumming  v.  Forester,  i  M. 
&  S.  494;  Koster  -•.  ICason,  2  M.  &  S.  112. 
Contra,  Wienholt  "■.  Roberts,  2  Campb.  586,  in 
which  case  Lord  Ellcnborough  said;  "The 
[insurance]  broker  with  a  del  credere  commis- 
sion may  be  looked  upon  as  the  owner  of  the 
policy;  and  he  being  answerable  to  the  insured 
for  the  loss,  the  amount  may  be  considered  as 
due  to  him,  and  may  be  set  off  in  an  action 
brought  against  him  by  the  underwriter  for 
premiums." 

185  Volume  I.\. 


Liability  of  Agent.  DEL  CREDERE  A  GENCY.  Extent  of  Liability. 


merely  a  guarantor  of  the  debt  due  from  the  purchaser  of  goods  sold  by  him ; 
and,  in  order  to  fix  liability  on  him,  the  principal  must  have  first  made  an 
effort  to  collect  from  the  purchaser.* 

In  the  United  States  the  contract  of  a  del  credere  agent  is  considered  to  be  an 
absolute  engagement  to  pay  debts  arising  out  of  sales  made  by  him  when  they 
become  due,  his  liability  being  that  of  a  surety  for  the  payment  of  such  debts.* 
It  is  nevertheless  considered  that  such  liability  of  the  agent  does  not  preclude 
his  principal  from  resorting  to  the  purchaser  to  obtain  payment,  at  any  time 
before  the  debt  is  paid.*' 

2.  When  Liability  Accrues.  —  The  liability  of  a  del  credere  agent  does  not 
accrue  until  the  term  of  credit  given  on  the  sales  has  expired.* 

3.  Extent  of  Liability  —  a.  In  General. — A  del  credere  agent  is 
bound  to  see  that  his  principal  is  paid  in  full*  for  all  goods  sold  by 

Y.)  645;  Gindre  v.  Kean,  7  Misc.  Rep.  (N.  Y. 
C.  PI.)  582,  31  Abb.  N.  Cas.  (N.  Y.)  100;  Bal- 
derston  National  Rubber  Co.,  18  R.  I.  338. 
See  also  Titcomb  v.  Seaver,  4  Me.  542;  Escot 
V.  Milward,  cited  in  Cooke's  Bank.  Law  (8th 
ed.)  383. 

In  Leverick  v.  Meigs,  i  Cow.  (N.  Y.)  645,  the 
court,  per  Woodworth,  J.,  said:  "  The  only 
difference  between  a  factor  acting  under  a  del 
credere  commission  or  without  one  is  as  to  the 
sales  made.  In  the  former  case  he  is  abso- 
lutely liable,  and  may  correctly  be  said  to  be- 
come the  debtor  of  his  principal:  but  it  is  not 
strictly  correct  to  say  he  is  placed  in  the  same 
situation  as  if  he  had  become  the  purchaser 
himself;  for,  as  we  have  seen,  the  principal, 
notwithstanding  this  liability,  may  exercise  a 
control  not  allowable  between  creditor  and 
debtor.  When  the  principal  appears,  the  right 
of  the  factor  to  receive  payment  ceases.  This 
shows  that  the  effect  of  the  commission  is  not 
to  extinguish  the  relation  between  principal 
and  factor,  but  applies  solely  to  a  guaranty 
that  the  purchaser  shall  pay.  It  is  not  a  con- 
tingent liability,  I  admit,  so  as  to  require  legal 
measures  to  be  exhausted  against  the  pur- 
chaser before  the  factor  is  bound,  but  an 
engagement  to  pay  on  the  day  the  purchase 
money  becomes  due.  Although  the  factor  is 
absolutely  liable,  he  is  not  bound  to  pay  until 
the  money  becomes  due  from  the  purchaser. 
It  may,  therefore,  be  more  correctly  laid  down 
that  the  factor  under  a  commission  becomes  a 
debtor  to  his  principal,  with  the  limitations  I 
have  stated." 

4.  No  Liability  Accrues  Until  Expiration  of 
Credit.  —  Bradley  v.  Richardson,  2  Blatchf.  (U. 
S.)  343,  23  Vt.  720;  Heubach  v.  Rother,  2  Duer 
(N.  Y.)  260;  Wallace  v.  Castle,  14  Hun  (N.  Y.) 
106;  Leverick  v.  Meigs,  i  Cow.  (N.  Y.)  645: 
Balderston  v.  National  Rubber  Co.,  18  R.  I. 
338. 

The  agent  cannot  be  required  to  account  for 
the  amount  due,  or  to  pass  it  to  the  credit  of 
his  principal,  until  the  time  for  which  credit 
was  given  has  expired.  Lewis  v.  Brehme,  33 
Md.  412,  3  Am.  Rep.  190;  Upham  v.  Lefavour, 
II  Met.  (Mass.)  174. 

Interest.  —  A  del  credere  factor  is  liable  to  his 
principal  for  interest  upon  the  debt  from  the 
time  it  became  due,  without  any  demand  there- 
for.   Blakely  v.  Jacobson,  9  Bosw.  (N.  Y.)  140. 

5.  Receipt  of  Depreciated  Currency  by  Agent.  — 
Where  a  consignee  with  a  del  credere  commis- 
sion sells  goods  for  his  principal  at  a  certain 
price,  and  afterwards,  upon  a  suspension  of 
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1.  Modern  English  Doctrine — Agent  a  Guarantor 
Merely. —  IV-cle  v.  Northcote,  7  Taunt.  478,  2 
E.  C.  L.  477,  I  Moore  178;  Hornby  v.  Lacy, 
6  M.  &  S.  166;  Morris  v.  Cleasby,  4  M.  &  S. 
566.  See  also  Baker  v.  Langhorn,  6  Taunt. 
519,  2  Marsh.  215,  4  Campb.  396;  Ex  p.  Bright, 
10  Ch.  Div.  566. 

Overrruled  Cases.  • —  The  earlier  English  cases. 
Grove  z\  Dubois,  I  T.  R.  112;  Bizew.  Dickason, 

1  T.  R.  2S5;  Houghton  v.  Matthews,  3  B.  &  P. 
485,  holding  such  an  agent  responsible  as  a 
surety  immediately  upon  a  default  in  payment 
by  the  purchaser,  without  any  necessity  for  an 
effort  to  collect  from  the  purchaser,  are  over- 
ruled by  the  cases  cited  above. 

Apparent  Inconsistency  Explained.  —  The  ap- 
parent inconsistency  of  the  statement  in  the 
text,  with  the  statement  before  made  that  "  an 
agreement  by  a  factor  to  guarantee  sales  is  not 
a  collateral  engagement  or  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another, 
within  the  statute  of  frauds,"  supra,  this 
article.  Contract  Not  Within  Statute  of  Frauds, 
is  explained  by  the  statement  of  Cowen,  J.,  in 
Wolff  V.  Koppel,  5  Hill  (N.  Y.)  458,  afirmed 
by  2  Den.  (N.  Y.)  368,  that  a  guaranty,  though 
by  parol,  is  not  always  within  the  statute  of 
frauds. 

2.  American  Rule  —  Agent  Liable  in  First  In- 
stance—  United  States. — -Bradley  z/.  Richardson, 

2  Blatchf.  (U.  S.)  343,  23  Vt.  720. 
Maryland.  —  Lewis  v.  Brehme,  33  Md.  412, 

3  Am.  Rep.  igo. 

Massachusetts.  —  Swan  v.  Nesmith,  7  Pick. 
(Mass.)  220,  19  Am.  Dec.  282. 

New  York.  —  Leverick  v.  Meigs,  i  Cow.  (N. 
Y.)  645;  Cartwright  v.  Greene,  47  Barb.  (N. 
Y.)  9;  Wolff  V.  Koppel,  2  Den.  (N.  Y.)  368.  43 
Am.  Dec.  751,  affirming  5  Hill  (N.  Y.)  458; 
Blakely  v.  Jacobson,  9  Bosw.  (N.  Y.)  140;  Mil- 
liken  V.  Byerly,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  214;  Gindre  v.  Kean,  7  Misc.  Rep.  (N.  Y. 
C.  PI.)  582,  31  Abb.  N.  Cas.  (N.  Y.)  100;  Sher- 
wood V.  Stone,  14  N.  Y.  267. 

Rhode  Island.  —  Balderston  v.  National  Rub- 
ber Co.,  18  R.  I.  338. 

Contra. — Thompson  v.  Perkins,  3  Mason 
(U.  S.)  232. 

No  Necessity  for  Demand  upon  Purchaser.  — 

The  liability  of  a  del  credere  agent  is  complete 
when  the  debt  becomes  due,  without  asy  de- 
mand being  made  upon  the  principal  debtor. 
Milliken  v.  Byerlv,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  214. 

3.  Liability  of  Agent  Does  Not  Exclude  Liability 
of  Purchaser.  —  Leverick  v.  Meigs,  i  Cow.  (N. 


Liability  of  Agent. 


DEL  CREDERE  AGENCY. 


Extent  of  Liability. 


him,*  unless  for  some  good  reason  the  sale  is  rescinded  or  the  goods  cannot 
be  delivered.* 

b.  On  Remittance.  —  The  general  rule  is  that  the  contract  of  a  del  credere 
agent  does  not  make  him  a  guarantor  of  a  bill  of  exchange  which  he  remits  to 
his  principal  in  the  usual  course  of  business  or  under  an  express  authority  to 
remit.* 


specie  payments  in  the  state,  receives  payment 
in  banknotes  of  a  depreciated  value,  he  is  not 
entitled  to  deduct  the  amount  of  the  deprecia- 
tion from  the  debt,  but  must  account  to  his 
principal  for  the  full  price  at  specie  or  par 
value.    Dunnell  v.  Mason,  I  Story  (U.  S.)  543. 

Keceipt  of  Worthless  Bill  of  Exchange.  —  The 
guaranty  of  a  del  credere  ia.Q.\.oi  extends  to  a  bill 
of  exchange  which  is  given  by  the  purchaser 
of  goods  instead  of  money,  and  if  such  bill  is 
dishonored  the  factor  is  liable  for  the  amount 
of  the  debt.  MuUer  v.  Bohlens,  2  Wash.  (U. 
S.)  378. 

That  the  guaranty  does  not  extend  to  a  bill 
of  exchange  purchased  for  remittance  in  the 
usual  course  of  business,  see  the  next  sub- 
division following. 

1.  Agent  Mast  Guarantee  All  Sales  Made  by  Him. 

—  In  Heubach  v.  Rother,  2  Duer  (N.  Y.)  227, 
the  court,  per  Duer,  J.,  said:  "  We  apprehend 
*  *  *  that  it  has  never  been  imagined  that 
a  del  credere  agent  may,  in  his  discretion,  guar- 
antee or  not  the  sales  which  he  effects,  and 
whenever,  from  any  cause,  he  is  unwilling  to 
assume  the  risk  by  relinquishing  his  commis- 
sions cast  it  upon  his  correspondent.  The  ob- 
ject of  the  foreign  merchant  in  requiring  a 
guaranty,  as  a  general  rule,  would  be  wholly 
frustrated  by  vesting  in  his  agent  this  un- 
limited discretion  —  a  discretion  which,  in  a 
large  majority  of  cases,  would  be  certainly 
abused,  and  in  all  would  be  a  direct  temptation 
to  negligence,  dishonesty,  and  fraud.  No 
man  of  common  prudence  would  think  of  vest- 
ing it  in  an  agent,  and  no  agent  of  common 
sense  venture  to  claim  it;  and  so  great  is  the 
improbability  that  in  any  given  case  such  was 
the  understanding  of  the  parties,  that,  in  our 
judgment,  it  could  only  be  overcome  by  un- 
contradicted evidence  of  an  express  agree- 
ment." 

Local  Del  Credere  Agent  Not  Kesponsible  for 
Sale  by  General  Agent  Against  His  Protest.  —  .\ 

local  ugcnl  of  a  fertilizer  company,  who  by  his 
contract  has  agreed  to  indorse  or  guarantee  all 
notes  given  on  credit  sales  made  by  him,  is  not 
responsible  for  a  note  given  by  a  person  to 
whom  a  sale  was  made  by  a  general  agent  of 
the  company,  against  the  protest  of  the  local 
agent,  who  refused  to  indorse  the  note  given 
for  such  sale,  he  not  considering  the  vendee 
responsible.  Springfield  Fertilizer  Co.  v. 
Tompkins,  16  Ind.  App.  403. 
Not  Liable  for  Conversion  on  Failure  to  Collect. 

—  A  del  credere  agent  cannot  be  held  liable  for 
conversion  of  goods  sold  by  him  because  he 
fails  to  collect  for  them.  The  principal's 
remedy  is  by  suit  on  the  guaranty.  Standard 
Fertilizer  Co.  v.  Van  Valkenburgh,  21  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  559. 

2.  Sale  Rescinded. — ^  A  commission  merchant 
who  receives  gocjds  to  be  sold  on  a  del  credere 
commission  is  not  liable  to  pay  his  principal 
for  goods  sold  by  him  and  reported  to  be  sold, 
where  he  was  induced  to  make  tlie  sale  by 
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false  representations  as  to  the  solvency  of  the 
buyer,  and  has  recovered  the  goods  after  the 
buyer  has  failed.  Talcott  z/.  Canton  Mills  Co., 
31  Abb.  N.  Cas.  (X.  Y.  Ct.  Arbitration)  97. 

Goods  Previously  Sold  to  Another  Without 
Agent's  Knowledge.  —  A  del  credere  factor  is  not 
responsible  to  his  principal  for  the  contract 
price  on  a  sale  made  by  him,  where,  without 
the  knowledge  of  the  parties,  the  goods  have 
previously  been  sold  to  another  person. 
Couturier  v.  Hastie,  5  H.  L.  Cas.  673,  2  Jur. 
N.  S.  1241,  25  L.  J.  Exch.  253.  In  this  case 
the  plaintiffs  had  shipped  a  cargo  of  corn 
for  delivery  in  London  and  sale  there  by  the  de- 
fendant, on  a  del  credere  commission,  and  the 
defendant  made  a  contract  for  the  sale  of 
the  cargo.  Without  the  knowledge  of  any  of  the 
parties,  the  corn  had  become  so  heated  before 
such  time  as  to  render  its  delivery  in  London 
impossible,  and  it  had  been  sold  at  Tunis.  It 
was  held  that  the  defendant  was  not  liable  to 
the  plaintiffs  for  the  price  of  the  corn,  the  pur- 
chaser in  London  having  repudiated  the  con- 
tract on  discovering  the  previous  sale. 

3.  Agent  Does  Not  Guarantee  Remittance.  — 
MuDer  v.  Bohlens.  2  Wash.  (U.  S.)  378;  Heu- 
bach V.  Rother,  2  Duer  (N.  Y.)  227;  Leverick 
V.  Meigs,  I  Cow.  (N.  Y.)  645;  Cartwright  v. 
Greene,  47  Barb.  (N.  Y.)  9;  Sharp  v.  Emmet,  5 
Whart.  (Pa.)  288,  34  Am.  Dec.  554. 

In  Leverick  v.  Meigs,  I  Cow.  (N.  Y.)  645,  the 
court, /^r  Woodwortii,  J.,  said:  "  It  is  impos- 
sible, I  apprehend,  to  mistake  the  intention  of 
the  parties  to  such  a  contract.  It  has  reference 
only  to  that  portion  of  the  factor's  duty  which 
relates  to  selling.  How,  then,  can  it  be  ap- 
plied to  another  distinct  duty  of  the  factor,  to 
remit  according  to  his  instructions?  I  very 
much  question  whether  any  merchant  in  this 
country  ever  considered  that  a  guaranty  of 
sales  had  any  connection  with  the  remittance 
afterwards.  But  it  has  been  urged  that  this 
doctrine  has  the  sanction  of  authority.  After 
an  attentive  consideration  of  the  cases,  I  have 
arrived  at  a  different  conclusion.  It  is  sup- 
posed that  the  case  of  Mackenzie  v.  Scott,  6 
Bro.  P.  C.  280,  is  decisive  on  this  point. 
There  the  factor  sold  corn,  and  took  bills  from 
the  purchasers  which  he  indorsed  to  the  banker 
at  the  place  of  sale;  and  having  received  the 
banker's  bill,  payable  to  the  factor's  order  on 
a  house  in  London,  at  seventy-live  days,  in- 
dorsed and  transmitted  it  to  his  principal,  who 
got  it  accepted.  The  acceptors  and  the  drawer 
failed.  It  was  held  that  the  factor  was  an- 
swerable for  the  amount  of  the  bill.  The  edi- 
torial note  by  Tomlins  is:  '  The  factor  being 
personally  liable,  under  his  commission  del 
credere,  to  satisfy  his  principal  the  price  of  the 
goods  sold.'  It  was  argued  on  various 
grounds  that  the  appellants  were  not  liable; 
particularly  that  they  only  became  bound  to 
warrant  the  solvency  of  the  purchasers;  that 
the  remittance  of  the  money  is  a  transaction 
different  and  distinct;  that  it  is  sullicient  if  the 
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ImpUed  Guaranty.      DEL  CREDERE  AGENCY— DELAY. 


Definition, 


V.  Implied  Guaeanty.  — A  del  credere  obligation  on  the  part  of  an  agent 
ma)-  be  implied  when  the  course  of  dealings  between  the  parties,  or  the  rate 
of  commission  charged,  is  such  as  to  warrant  it.* 

DELAY.  (See  also  the  titles  LACHES ;  LIMITATION  OF  ACTIONS.)  — 
"  Delay  "  means  to  hinder,  detain,  keep  back,  or  retard.* 


factor  riTiiit  by  ihc  bills  of  a  house  in  good  and 
undoubted  credit  at  the  time.  The  respondent 
insisted  that  the  factors  were  absolutely  liable, 
in  the  first  instance,  for  the  payment  of  the 
price;  that  it  was  at  any  rate  clear,  from  the 
whole  circumstances  of  the  case,  that  such  was 
the  nature  andextentof  the  guaranty;  that  by 
indorsing  the  bills,  and  the  repeated  engage- 
ments subsequently,  as  well  as  by  reason  of 
fraud  and  breach  of  faith  in  obtaining  delay  of 
payment  under  an  express  assurance  to  pay, 
they  were  liable.  The  House  of  Lords  ordered 
the  appeal  to  be  dismissed,  but  no  reasons  for 
the  dismissal  are  given.  It  cannot  be  pro- 
nounced on  what  point  the  cause  was  decided. 
The  case,  however,  discloses  enough  to  war- 
rant the  decision,  if  no  question  had  been 
raised  as  to  the  effect  of  the  di-l  credct-c  com- 
mission." 

Del  Credere  Agreement  Gives  No  Authority  to 
Eetnit.  —  A  del  crcdi-re  agreement  does  not  of 
itself  give  the  agent  any  authority  to  remit  to 
his  principal  funds  received  by  him  as  the  pro- 
ceeds of  goods  sold.  Heubach  %<.  Rother,  2 
Duer  (N.  Y.)  227. 

When  the  price  of  goods  sold  has  been  paid 
to  a  del  credere  agent,  his  remittance  to  his 
principal  is  at  his  own  risk,  unless  the  money 
be  remitted  under  special  instructions  from  the 
principal,  which  are  observed  with  proper  cau- 
tion and  diligence  on  the  part  of  the  agent. 
Lewis  V.  Brehme,  33  Md.  412,  3  Am.  Rep.  190. 

Remittance  by  Firm  of  Agents  to  One  of  Its 
Members.  —  In  Lucas  v.  Groning,  i  Stark.  391, 
2  E.  C.  L.  151,  goods  had  been  consigned  to  G. 
&  Co.,  a  firm  of  factors  in  Hamburg,  for  sale 
under  a  del  credere  commission.  G.,  a  mem- 
ber of  the  firm,  made  advances  to  the  consignor 
in  London,  to  be  paid  out  of  the  proceeds  of 
the  goods.  After  the  goods  were  sold,  G.  & 
Co.  remitted  to  G.,  bv  bills  specially  indorsed 
to  him,  the  balance  due  the  consignor,  and 
notified  the  latter  of  the  purchase  of  bills  on 
his  account.  The  bills  were  dishonored  while 
in  G.'s  hands.  A  special  jury  of  merchants 
found  a  verdict  that  G.  &  Co.  were  liable  to 
the  assignees  of  the  consignor  for  the  balance 
of  the  price  of  the  goods,  beyond  what  had 
been  advanced,  and  must  bear  the  loss  on  the 
bills.  In  Lucas  v.  Groning,  7  Taunt.  164,  2  E. 
C.  L.  164,  2  Marsh.  460,  the  court  refused  to 
set  aside  this  verdict. 

1.  Circumstances  Showing  Del  Credere  Obliga- 
tion. —  An  agent  who  secured  annuities  for  his 
principal  sent  him  several  accounts,  giving 
him  credit  for  certain  instalments,  charging 
him  commissions  thereon,  and  authorizing  him 
to  draw  for  the  balance,  though  the  instalments 
had  not  been  paid,  and  it  was  so  stated.  It 
•was  held  that  a  jury  was  warranted  in  finding 
from  these  facts  that  the  agent  undertook  to 
guarantee  the  instalments,  and,  havingactually 
paid  them,  had  no  claim  to  be  reimbursed  by 


his  principal.  Shaw  v.  Woodcock,  7  B.  &  C. 
73,  14  E.  C.  L.  i;,  9  D.  &  R.  889. 

In  Renkin  v.  Foley,  6  L.  C.  Jur.  156,  the 
rate  of  commission  charged  by  an  agent  was 
held  to  be  proof  that  he  was  acting  under  a 
del  credere  commission. 

The  law  implies  a  mere  consignment  of 
goods  for  sale  upon  a  del  credere  commission, 
and  not  a  sale  thereof,  where  the  contract  pro- 
vides that  the  consignee  shall  receive  them 
and  return  periodically  to  the  consignor  the 
proceeds  of  sales  at  prices  charged  by  the  lat- 
ter, the  consignee  guaranteeing  payment  and 
receiving  a  specified  commission.  National 
Cordage  Co.  v.  Sims,  44  Neb.  148. 

Circumstances  Kot  Showing  Del  Credere  Commis- 
sion.—  A  charge  of  five  per  cent,  commission 
for  the  collection  of  a  debt  does  not  imply  a 
warranty  of  a  note,  taken  in  payment,  which 
proves  worthless.  Glass  v.  Joseph,  3  Rev.  de 
Leg.  22. 

Where  goods  are  consigned  for  sale  to  a  per- 
son who  agrees,  if  he  sells  them,  to  pay  the 
consignor  at  a  fixed  price  and  a  fixed  time,  and 
such  person  is  at  liberty  to  sell  at  any  price 
and  on  any  terms  he  sees  fit,  he  does  not  act 
as  a  del  credere  agent  of  the  consignor,  but 
purchases  and  resells  the  goods  on  his  own 
account.    Ex  p.  White,  L.  R.  6  Ch.  397. 

A  consignment  of  goods  under  a  special  con- 
tract, in  which  the  consignee  gives  his  accept- 
ance for  their  value,  payable  partly  at  sight 
and  partly  at  a  future  day,  and  agrees  to  ac- 
count for  the  whole  price,  to  guarantee  the 
sales,  and  to  receive  a  commission  of  twenty 
per  cent.,  with  other  stipulations  making  him 
primarily  liable  for  the  price  of  the  goods,  is  a 
consignment  on  sale  as  distinguished  from  a 
consignment  on  a  del  r;r(/crf  guaranty.  Ex  p. 
Flannagans,  12  Nat.  Bank  Reg.  230. 

Guaranty  Held  Not  Implied. —  In  Wittkovvski 
V.  Harris,  64  Fed.  Rep.  712,  Dick,  D.  J.,  charg- 
ing the  jury,  said  that  the  obligation  of  a  del 
credere  agent  always  lies  in  an  express  con- 
tract, and  is  not  implied  by  law. 

2.  Petrovitzky  v.  Brigham,  14  LTtah  472. 

Delay  in  Execution. —  See  the  title  Execu- 
tion. 

Hinder  or  Delay  Creditors.  (See  also  De- 
FRAt;D;-and  see  the  titles  Assignments  for 
THE  Benefit  of  Creditors,  vol.  3,  p.  i; 
Fraudulent  Sales  and  Conveyances.)  —  In 
Hefner  v.  Metcalf,  i  Head  (Tenn.)  579,  it  is 
said:  "  The  words  '  hinder  and  delay  '  are  to 
be  taken  in  their  legal  or  technical  and  not 
their  literal  sense,  or  no  deed  could  stand 
where  all  the  creditors  were  not  provided  for. 
If  this  were  otherwise,  the  right  to  prefer  one 
creditor  to  another,  where  a  debtor  cannot  pay 
all,  would  be  defeated.  But  a  debtor  may 
prefer  one  creditor,  and  secure  his  debt, 
though  others  may  suffer  loss.  Mitchell  r. 
Beal,  8  Yerg.  (Tenn.)  134.  He  may,  at  any 
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DELEGATA  POTESTAS  NON  POTEST  DELEQARI.  (See  also  the  titles 
Agenxv,  vol.  I,  p.  971 ;  Brokers,  vol.  4,  p.  967, 972  ;  Constitutional  Law, 
vol.  6,  p.  loio,  1021,  1029,  1054;  Counties,  vol.  7,  p.  940;  Deputy,  post ; 
Factors  AND  Commission  Merchants;  Master  and  Servant;  Munici- 
pal Corporations;  Officers  and  Agents  of  Private  Corporations; 
Powers;  Public  Officers;  Towns  and  Townships.)  —  A  delegated 
power  cannot  be  delegated  or  redelegated. 

DELEGATION.  (See  also  the  title  Novation.)  — "  Delegation  "  is  a 
term  of  the  civil  law,  meaning  to  exchange  one  debtor  for  another,  when  he 
who  is  indebted  substitutes  a  third  person,  who  obligates  himself  in  his 
stead  to  the  creditor,  so  that  the  first  debtor  is  acquitted  and  his  obligation 
extinguished,  and  the  creditor  contents  himself  with  the  obligation  of  the 
second  debtor. ' 

DELEGATION  OF  AUTHORITY.  —  See  Delegata  Potestas  Non  Potest 
Delegari,  ante,  and  references  there  given. 

DELEGATUS  NON  POTEST  DELEGARE.  —  A  delegate  cannot  delegate. 

DELETERIOUS. — The  common  and  generally  accepted  meaning  of  the 
word  "  deleterious  "  is,  having  the  power  of  destroying  or  extinguishing  life  ; 
that  which  is  destructive,  poisonous,  pernicious  ;  as  a  deleterious  plant  or 
quality.*'* 

DELIBERATE  —  DELIBERATION.  (See  the  title  Homicide,  and  see 
Premeditate.)  —  To  "deliberate"  means  to  weigh  in  the  mind,  to  consider 
and  examine  the  reasons  for  ;  to  weigh  ;  to  consider  maturely,  to  reflect  upon.* 
By  the  use  of  the  word  "  deliberate,"  in  describing  a  crime,  the  idea  is  con- 
veyed that  the  perpetrator  weighs  the  motives  for  the  act  and  its  consequences, 
the  nature  of  the  crime,  or  other  things  connected  with  his  intentions,  with  a 
view  to  a  decision  thereon  ;  that  he  carefully  considers  all  these,  and  that  the 
act  is  not  suddenly  committed.* 

time  before  a  lien  has  been  obtained  upon  his 
property  by  judgment  in  court  or  levy,  appro- 
priate it  by  bona  fide  sale  or  assignment  to  the 
payment  or  security  of  other  creditors.  This 
will  not  fail  because  a  reasonable  delay  is 
taken  to  sell  and  apply.  He  may  thus  inter- 
pose obstacles  in  the  way  of  others;  that  is, 
hinder  them  as  well  as  delatj  them.  The  stat- 
ute only  refers  to  an  improper  or  illegal  hin- 
drance and  delay,  not  such  as  is  reasonable 
.and  fair  in  the  exercise  of  the  well-established 
right  to  prefer  creditors." 

So,  in  Ellis  V.  Valentine,  65  Tex.  532,  it  was 
held  that  the  words  "  hinder  or  delay  "  in  the 
statute  were  not  used  in  their  popular  sense, 
and  that  if  the  act  complained  of  be  lawful, 
though  an  unfriendly  motive  may  actuate  the 
debtor,  the  act  may  not  be  fraudulent.  See 
also  Haas  7'.  Kraus,  86  Tex.  687;  Chcsher  v. 
Clamp,  II)  Tex.  Civ.  .\pp.  350. 

Same  —  Whether  Synonymous  with  Defraud. 
(See  also  Dki-raid.)  —  The  words  "hinder," 
delfiy,  and  "  defraud  "  arc  not  synonymous. 
A  conveyance  may  be  made  with  intent  to 
hinder  or  dt-lay,  without  intent  to  defraud. 
Crow  V.  Beardsley,  68  Mo.  435.  See  also  Pill- 
ing V.  Otis,  13  Wis.  495. 

But,  in  Burdick  v.  Post,  12  Barb.  (N.  Y.) 
186,  affirmed  b  N.  Y.  522,  it  is  said:  "  To  de- 
fraud is  to  withhold  from  another  that  which 
is  justly  due  to  him,  or  to  deprive  him  of  a 
right,  by  deception  or  artifice.  In  their  legal 
signilication,  the  words  '  hinder,'  delay,  and 
'  defraud,'  as  used  in  the  statute,  arc  substan- 
tially synonymous."  See  also  Hoffman  v. 
.Mackall,  5  Ohio  St.  124,  64  Am.  Dec.  641. 
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Hinder  and  Delay  Synonymous.  —  Petrovitzky 
V.  Brigham,  14  Utah  472. 

1.  Adams      F'ower,  48  Miss.  454. 

2.  Cartwright  v.  Canandaigua  Gas-Light 
Co.,  32  Hun  (N.  Y.)  406.  This  case  was  upon 
the  construction  of  a  statute  forbidding 
deleterious  substances  to  be  thrown  into  a 
river. 

3.  Webster's  "D'xci.,  quoted  \n  Milton  v.  State, 
6  Neb.  143. 

4.  State  V.  Royle,  28  Iowa  524. 
Other  Definitions. —  Deliberation  means  after 

reflection.    Lang  -/.  State,  84  Ala.  i. 

Deliberation  implies  an  absence  of  an  over- 
powering passion.  State  v.  Ah  Mook,  12  Nev. 
377- 

Deliberation  is  the  act  of  considering,  of 
weighing  the  reasons  for  and  against  a  meas- 
ure or  act.  Com.  v.  Perrier,  3  Phila.  (Pa.)  232. 
In  State  v.  Ah  Lee,  8  Oregon  220,  it  is  said: 
"  Deliberation  is  that  act  of  the  mind  which 
examines  and  considers  whether  a  contem- 
plated act  should  or  should  not  be  done." 

In  People  -'.  Barberi,  149  N.  Y.  256,  it  is 
said:  "  Deliberation  and  premeditation  imply 
the  capacity  at  the  time  to  think  and  reflect, 
sufficient  volition  to  make  a  choice,  and  by  the 
use  of  these  powers  to  refrain  from  doing  a 
wrongful  act." 

In  People  Hawkins,  109  N.  Y.  411,  it  is 
said:  "When  you  come  to  define  the  word, 
all  that  the  law  retjuircs  is  this:  that  there 
should  be  some  reflection  and  some  thought 
that  precedes  the  blow.  If  there  is  thought,  if 
there  is  reflection  on  the  act,  and  if  there  is  a 
choice  and  a  determination  as  the  result  of 
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Time.  —  Though  tlicrc  must  be  som 
tion  of  the  design  and  the  criminal  act, 

tluisc  nu  ntal  actions,  then  there  is  sufficient 
<fftihfr<itio)t  within  the  law." 

Itflibi  ratcly  is  equivalent  to  a  cool  purpose. 
Dale  V.  State,  lo  Yerg.  (Tcnn.)  551. 

To  ileliheratc  is  to  reflect  with  a  view  to 
making  a  choice.    Roberts  7/.  Slate,  3  Ga.  326. 

Jhlilwriilr  means  not  sudden  or  rash;  care- 
fully considering  the  probable  consequences 
of  the  step.    Atkinson  71.  State,  20  Tex.  531. 

JJvtihrratc  means  formed  with  deliberation, 
in  contradistinction  with  a  sudden  and  rash 
act.    Mitchell  v.  State,  60  Ala.  28. 

Cool  State  of  Blood  —  Missouri.  —  neiiberatelif 
means  done  in  a  cool  slate  of  the  blood,  and 
not  done  in  a  heat  of  passion  engendered  by 
some  just  cause  of  provocation.  State  v. 
Schaefer,  116  Mo.  96.  See  also  State  v. 
Stephens,  96  Mo.  637;  State  v.  Sneed,  91  Mo. 
552;  State  K.  Talbott,  73  Mo.  347;  State  v. 
Landgraf,  95  Mo.  97. 

In  State  v.  Fairlamb,  121  Mo.  137,  it  is  said: 
"  The  second  instruction  given  on  behalf  of 
the  slate  is  assailed  because  the  v;ord  deliber- 
ately was  improperly  defined  as  follows:  '  The 
word  deliberately,  as  used  in  the  indictment 
and  in  the  instructions,  means  a  cool  state  of 
blood.'  This  instruction  is  not  in  accord  with 
the  recent  decisions  of  this  court.  It  should 
have  gone  further,  especially  under  the  facts  in 
the  case,  and  told  the  jury  that  rfeiifterate?!/ does 
not  mean  brooded  over,  considered  or  reflected 
upon  for  a  week,  a  day,  or  an  hour,  but  it  means 
an  intent  to  kill,  executed  by  a  party,  not  under 
the  influence  of  violent  passion  suddenly 
aroused  by  some  provocation,  but  in  the  fur- 
therance of  a  formed  design  to  gratify  a  feel- 
ing of  revenge  or  to  accomplish  some  other 
unlawful  purpose."  Substantially  the  same 
definition  was  given  in  State  v.  Pollard,  139 
Mo.  220;  State  v.  Wieners,  66  Mo.  13;  State  v. 
Avery,  113  Mo.  475;  Slate  v.  Andrew,  76  Mo. 
104;  State  V.  Ward,  74  Mo.  253;  State  v.  Kotov- 
sky,  74  Mo.  249;  State  v.  Ellis,  74  Mo.  207; 
State  V.  Stephens,  96  Mo.  637;  State  v.  Bell, 
136  Mo.  120;  State  v.  Wright,  134  Mo.  404; 
State  V.  Williams,  141  Mo.  316;  State  v.  Don- 
nelly, 130  Mo.  642;  State  v.  Gee,  85  Mo.  648. 

Same  —  Physical  Condition  of  Blood.  —  In  State 
V.  David,  131  Mo.  395,  it  was  held,  on  a  trial 
for  murder  committed  by  poison,  that  delibera- 
tion was  properly  defined  to  mean  "  done  in  a 
cool  state  of  the  blood,  and  not  done  in  sudden 
passion  engendered,  by  a  lawful  or  just  cause 
of  provocation."  The.  zourldistiaqtiis^iedStcLle 
V.  Fairlamb,  121  ?vIo.  137,  stipra,  saying: 
"  There  was  no  error  in  defining  deliberation. 
There  is  not  a  semblance  of  provocation  in  the 
case,  of  any  kind,  and  this  instruction  was  ap- 
proved in  State  v.  Ellis,  74  Mo.  208  under  such 
circumstances.  It  differs  from  the  instruction 
in  State  v.  Fairlamb,  121  Mo.  137,  in  that  it 
defines  the  condition  of  the  mind  when  the 
crime  was  committed,  that  is  to  say,  the  act 
was  done  in  a  cool  state  of  the  blood,  whereas 
in  the  Fairlamb  case  it  was  said  deliberation 
meant  a  cool  state  of  the  blood,  having  no 
reference  whatever  to  the  state  of  mind,  but 
relating  wholly  to  the  physical  condition  of  the 
blood." 

Same  —  Cold-blooded     Murder.  —  The  word 


c  appreciable  time  between  the  forma- 
te constitute  the  act  a  deliberate  one,* 

deliberation  implies  a  cool  state  of  the  blood, 
and  is  intended  to  characterize  what  are  ordi- 
narily termed  cold-blooded  murders.  State  v. 
Curtis,  70  Mo.  599. 

Same  —  Erroneous  Instruction.  —  In  State  v. 
Andrew,  76  Mo.  104,  it  is  said:  "  The  word 
deliberately  was  improperly  defined  as  fol- 
lows: '  Deliberately  means  thought  of  before- 
hand; that  the  killing  was  done  in  a  cool  state 
of  the  blood.'  This  is  inaccurate,  and  the 
error,  if  defendant  had  been  convicted  of  mur- 
der of  the  first  degree,  would  v^'arrant  a  re- 
versal of  the  judgment." 

Mode  and  Means  of  Accomplishment  of  Act.  — 
In  Craft  v.  State,  3  Kan.  480,  it  is  said:  "  The 
word  deliberate  is  derived  from  two  Latin 
words,  which  mean,  literally,  '  concerning ' 
and  '  to  weigh.'  When  used  as  an  adjective 
in  the  English,  it  means  that  the  manner  of 
the  performance  was  determined  upon  after 
examination  and  reflection;  that  the  conse- 
quences, chances,  and  means  were  weighed, 
carefully  considered  and  estimated." 

In  Debney  v.  State,  45  Neb.  856,  it  is  said: 
"  Exception  was  taken  to  the  eighth  paragraph 
of  the  court's  charge,  as  follows:  '  Delibera- 
tion means  the  act  of  deliberating  or  weighing 
and  considering  the  reasons  for  and  against  a 
choice  or  measure.  In  the  sense  in  which  the 
word  is  here  used,  an  act  is  done  deliberately 
or  with  deliberation  when  it  is  done  in  cool 
blood,  and  not  under  the  influence  of  violent 
passion  suddenly  aroused  by  some  real  or  sup- 
posed grievance.  A  person  who  does  an  act, 
not  in  the  heat  of  sudden  passion,  but  after 
having  coolly  weighed  or  considered  the  mode 
and  means  of  its  accomplishment,  does  it 
deliberately.'  The  foregoing  definition  of 
deliberation  is  substantially  within  the  rule 
announced  in  Craft  v.  Slate,  3  Kan.  450.  It  is 
true,  this  court,  in  Simmerman  v.  State,  14. 
Neb.  570,  criticised  the  definition  given  in  the 
Kansas  case  in  so  far  as  it  held  it  was  neces- 
sary for  the  accused  to  have  considered  the 
different  means  for  the  accomplishment  of  the 
killing.  And  in  the  case  at  bar  the  instruction 
informed  the  jury  that  the  weighing  of  the 
mode  and  means  of  the  accomplishment  of  the 
act  was  essential  to  deliberation.  Whether 
this  was  correct  or  not  it  is  unnecessary  to 
determine,  for,  if  it  was  erroneous,  it  was  more 
favorable  to  the  accused  than  he  was  entitled 
to.  Error  cannot  be  predicated  upon  the  giv- 
ing of  an  instruction  where  it  could  not  have 
prejudiced  the  complaining  party." 

Without  Just  Provocation.  —  In  State  v.  Tal- 
bott, 73  Mo.  347,  a  conviction  for  murder  was 
upheld,  although  in  the  definition  of  the  word 
deliberation  the  words  "  without  reasonable 
provocation  "  were  left  out  on  the  ground 
that  there  was  no  evidence  of  such  provoca- 
tion.   See  also  State  v.  Sneed,  91  Mo.  552. 

Prior  Intent.  —  In  Aubrey  v.  State,  62  Ark. 
368,  it  is  said  that  both  the  words  deliberation 
and  "  premeditation  "  involve  a  prior  purpose 
to  do  the  act  in  question. 

1.  Appreciable  Time.  —  In  State  v.  Smith,  10 
Rich.  L.  fS.  Car.)  347,  it  is  said  :  "A  voluntary 
act  which  is  without  sufficient  legal  provoca- 
tion is  deliberate,  no  matter  how  sudden  or 
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yet  the  length  of  time  is  immaterial,  an  intent  distinctly  formed  even  for  a 
moment  before  it  is  carried  into  effect  being  enough.* 

Premeditation  and  Deliberation  Distinguished.  —  In  some  cases  there  has  been  an 
attempt  to  distinguish  between  the  terms  "  deHberation  "  and  "  premeditation," 
as  used  in  statutes  defining  the  different  degrees  of  homicide  ;  the  courts  rea- 
soning that  one  in  a  heat  of  passion  may  premeditate  without  dehberating,  that 
deliberation  is  only  exercised  in  a  cool  state  of  the  blood.*    This  distinction, 


how  furious  it  may  be."  But  in  Anthony  v. 
State,  Meigs  (Tenn.)  269,  it  is  said:  "  The 
word  deliberation,  as  used  in  our  statute, 
means  just  what  it  does  in  all  other  well-written 
productions,  and  as  defined  in  the  diction- 
ary, '  the  act  of  balancing  in  the  mind,  weigh- 
ing, considering,  hesitating,'  etc.  It  is  not  a 
technical  word,  or  word  of  art,  and  always 
conveys  an  idea  the  very  reverse  of  sudden  or 
instantaneous.  Deliberation  is  a  mental  pro- 
cess which  requires  more  or  less  time  in  its 
performance,  according  to  the  complication  of 
the  subject  deliberated  on,  and  the  activity  of 
the  mind  engaged  in  deliberating.  In  fact,  a 
design  may  be  formed  instantly,  or  in  a  mo- 
ment, and  it  may  be  formed  deliberately;  but 
the  latter  can  only  constitute  the  first  degree 
of  murder." 

In  People  v.  Majone,  91  N.  Y.  211,  it  is  said: 
"  The  design  must  precede  the  killing  by  some 
appreciable  space  of  time,  but  the  time  need 
not  be  long;  it  must  be  sufficient  for  some 
reflection  and  consideration  upon  the  matter, 
for  choice  to  kill  or  not  to  kill,  and  for  the 
formation  of  a  definite  purpose  to  kill;  and 
when  the  time  is  sufficient  for  this,  it  matters 
not  how  brief  it  is."  See  also  People  v.  Con- 
stantino, 153  -V.  Y.  24. 

1.  Length  of  Time  Immaterial.  —  Lang  v. 
State,  84  Ala.  i;  Cannon  z\  State,  60  Ark.  564; 
Bivens  v.  State,  11  Ark.  455;  People  v.  Pool, 
27  Cal.  585;  Roberts  v.  Slate,  3  Ga.  320; 
State  V.  Wieners,  66  Mo.  27;  Milton  v.  State,  6 
Neb.  143;  Stale  v.  Ah  Mook,  12  Nev.  377; 
People  V.  Constantino,  153  N.  Y.  24;  Leighton 
V.  People,  88  N.  Y.  117;  Com.  7/.  Drum,  58  Pa. 
St.  16. 

In  Daughdrill  t/.  State,  113  Ala.  7,  it  is  said: 
"  The  manifest  tendency  of  these  charges, 
when  referred  to  the  evidence  in  the  case,  was 
to  mislead  the  jury  to  the  conclusion  that,  to 
constitute  murder  in  the  first  degree,  the  de- 
fendant should  have  time  and  opportunity  to 
thoroughly  ponder  upon  the  act  and  its  conse- 
quences, and  resolve  upon  its  commission,  be- 
fore and  disconnected  from  the  act  itself. 
This,  of  course,  is  not  the  deliberation  and 
premeditation  which  are  essential  and  suffi- 
cient ingredients  of  murder  in  the  first  degree; 
it  is  much  more  than  the  law  requires.  Delib- 
erate and  '  premeditated,'  as  those  words  are 
used  in  the  statute,  mean  only  this:  that  the 
slayer  must  intend  before  the  blow  is  deliv- 
ered, though  it  be  for  only  an  instant  of  time 
before,  that  he  will  strike  at  the  time  he  does 
strike,  and  that  death  will  be  the  result  of  the 
blow;  or,  in  other  words,  if  the  slayer  had  any 
time  to  think  before  the  act,  however  short 
such  time  may  have  been,  even  a  single  mo- 
ment, and  did  think,  and  he  struck  the  blow 
as  the  result  of  an  intention  to  kill  produced 
by  this  even  momentary  operation  of  the  mind, 
and  death  ensued,  that  would  be  a  delihrrato 
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and  premeditated  killing,  within  the  meaning 
of  the  statute  defining  murder  in  the  first  de- 
gree."   See  also  Mitchell  r.  State,  60  Ala.  28. 

Drawing  Kevolver.  —  In  People  v.  Brunt, 
(Supreme  Ci.)  11  N.  Y.  St.  Rep.  59,  affirmed 
108  N.  Y.  656,  13  N.  Y.  St.  Rep.  670,  it  was 
said  that  the  term  deliberate  requires  some 
appreciable  time  for  reflection  preceding  ihe 
act  of  killing,  but  the  celeritj^  of  mental  action 
is  such  that  the  formation  of  a  definite  purpose 
may  not  occupy  more  than  a  moment  of  time, 
citing  People  v.  Majone,  91  N.  Y.  211;  Leigh- 
ton  V.  People,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  261,  affir7/ied  88  N.  Y.  117.  And  it  was 
held  that  the  time  occupied,  after  the  intent, 
in  drawing  a  revolver  from  the  pocket,  may 
have  been  sufficient  time  for  the  requisite 
deliberation,  citing-  People  v.  Cunroy,  97  N. 
Y.  62. 

Intent. —  In  Keenan  v.  Com.,  44  Pa.  St.  56, 
it  is  said:  "  The  deliberation  and  premedita- 
tion required  by  the  statute  are  not  upon  the 
intent,  but  upon  the  killing.  It  is  deliberation 
and  premeditation  enough  to  form  the  intent 
to  kill,  and  not  upon  the,  intent  after  it  has 
been  formed.  An  intent  distinctly  formed, 
even  '  for  a  moment  '  before  it  is  carried  into 
act,  is  enough." 

In  Atkinson  v.  State,  20  Tex.  531,  it  is  said: 
"  The  ordinary  meaning  of  the  word  '  premedi- 
tated '  is,  previously  considered  or  meditated, 
and  of  deliberate  is,  not  sudden  or  rash,  care- 
fully considering  the  probable  consequences 
of  a  step.  These  words,  although  prefixed  to 
the  act  of  killing,  necessarily  refer  to  the  state 
of  mind  of  the  slayer  at  the  time  of  the  killing; 
and  taken  together  in  their  full  force,  imply 
that  the  killing  is  designed  before  the  act,  and 
that  such  design  is  not  the  sudden,  rash  con- 
ception of  an  enraged  mind,  but  that  the  mind 
is  sufficiently  cool  and  self-possessed  to  con- 
sider of  and  contemplate  the  nature  of  the  act 
then  about  to  be  done." 

2.  Deliberation  Distinguished  from  Premedita- 
tion.—  State  7).  Boyie,  28  Iowa  522;  State  v. 
Shelton,  64  Iowa  333;  State  v.  Curtis,  70  Mo. 
599;  State  V.  Wieners,  66  Mo.  26;  State  v. 
Williams,  141  Mo.  316;  State  v.  Wright,  134 
Mo.  404;  People  v.  Constantino,  153  N.  Y.  24; 
Leighton  v.  People,  88  N.  Y.  117. 

The  trial  court  charged  that  deliberately 
meant  intentionally,  considerately;  therefore 
if  the  defendant  formed  a  design  to  kill,  and 
was  conscious  of  such  purpose,  it  was  deliber- 
ate. This  was  held  error.  The  court  said: 
"  Deliberately  is  said  to  mean  that  which  is 
done  in  a  cool  stale  of  the  blood.  A  homicide 
may  be  thought  of  beforehand  —  that  is,  pre- 
meditated and  intentionally  done  —  and  still, 
if  the  element  of  delibt  raiion  be  lacking,  the 
homicidal  act  will  be  only  murder  in  the 
second  degree;  so  that  it  will  be  readily  seen 
that  delibevatily  (loes  not,  as  defined  in  the 
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however,  has  been  denied  in  other  case 

objectionable  instruction,  mean  intentionally 
or  purposely  done;  otherwise,  every  act  of  in- 
teniional  killing,  done  willi  premeditation  and 
m.ilice,  would  carry  with  it  the  element  of 
lift ibfrat ion,  a.nd  amount  to  murder  in  the  first 
degree,  for  it  is  held  that  '  all  intentional 
homicides  committed  with  premeditation  and 
malice,  but  without  delihfration,  must  be 
murder  in  the  second  degree,'  and  that  '  mur- 
der in  the  second  degree  is  such  a  homicide  as 
would  have  been  murder  in  the  first  degree  if 
committed  deliberately .'  "  State  v.  Sharp,  71 
Mo.  220. 

In  State  Kotovsky,  74  Mo.  249,  it  is  said: 
If  the  defendant  was  so  insane  that  he  had 
not  the  mental  capacity  to  deliberate,  neither 
could  he  premeditate.  They  are  of  the  same 
character  of  mental  operations,  differing  only 
in  degree.  It  is  difficult  to  formulate  the  dis- 
tinction. It  is  more  easily  illustrated  than 
defined.  Dellbt^mtion  is  but  prolonged  medita- 
tion. In  other  words,  in  law,  driiberation  is 
premeditation,  in  a  cool  state  of  the  blood,  or, 
where  there  has  been  heat  of  passion,  it  is 
premeditation  continued  beyond  the  period 
within  which  there  has  been  time  for  the  blood 
to  cool,  in  the  given  case.  We  are  now  deal- 
ing with  legal  definitions,  and  not  with  the 
nomenclature  of  mental  philosophy.  Pre- 
meditation has  been  defined  by  the  Supreme 
Court  of  this  state,  in  every  capital  case  which 
has  been  before  it  for  half  a  century,  as 
'  thought  of  beforehand,  for  any  length  of 
time,  however  short.'  Deliberation  is  also 
premeditation,  but  is  something  more.  It  is 
not  only  to  think  of  beforehand,  which  may 
be  but  for  an  instant,  but  the  inclination  to  do 
the  act  is  considered,  weighed,  pondered 
upon,  for  such  a  length  of  time  after  a  provo- 
cation is  given,  as  the  jury  may  find  was  suffi- 
cient for  the  blood  to  cool.  One  in  a  heat  of 
passion  may  premeditate  without  deliberat- 
ing. Deliberation  is  only  exercised  in  a  cool 
state  of  the  blood,  while  premeditation  may 
be  either  in  that  state  of  the  blood  or  in  heat 
of  passion." 

Indictment  —  Variance.  —  In  Cannon  v.  State, 
60  .^rk.  564,  the  indictment  in  using  the  words 
'wilfully  and  premeditatedly'  omitted  deliber- 
ately. This  was  held  fatal.  The  court  said: 
"  There  can  be  little  said  to  the  efTect  that 
'  wilfully  '  is,  in  the  true  sense,  synonymous 
with  deliberatel;/.  The  discussions  have  been 
mainly  as  to  the  difference  between  deliber- 
atel;/ and  '  premeditatedly.'  The  prevailing 
opinion  is  that  deliberateli/  is  the  more  com- 
prehensive word,  although  some  deny  this. 
Premeditation  involves  more  the  idea  of  con- 
ception, revolving  in  mind  and  thinking  over, 
in  the  passive  sense;  wnile  deliberation, 
when  used  in  such  a  connection  as  this,  carries 
with  it  the  idea  of  planning,  devising,  schem- 
ing, and  determining  upon  in  the  active  sense, 
and  ultimately  the  idea  of  predetermined  ex- 
ecution. *  *  *  We  are  not  entirely  agreed  as 
to  this,  but  a  majority  of  us  are  of  the  opinion 
that  the  indictment  contains  no  equivalent  of 
this  omitted  word,  and  that  it  is  therefore 
fatally  defective  as  an  indictment  for  murder 
in  the  first  degree." 


^  1 


1.  Deliberate  and  Premeditate  Held  Equivalent. 

—  People  V.  Pool,  27  Cal.  580;  Hawthorne  v. 
State,  58  Miss.  784;  State  z'.  Lopez,  15  Nev. 
407;  State  V.  Hobbs,  37  W.  Va.  826.  And  see 
Bower  v.  State,  5  Mo.  364,  where  the  terms 
are  said  to  mean  about  the  same  thing.  But 
compare  the  Missouri  cases  cited  in  the  preced- 
ing note. 

In  Cleveland  v.  State,  86  Ala.  i,  it  is  said: 
"  The  trial  judge,  in  his  general  charge,  de- 
fined these  several  qualifying  adjectives. 
Mitchell  V.  State,  60  Ala.  26.  After  defining 
the  word  '  premeditated,'  he  added:  '  It  must 
be  deliberate.  That  means  about  the  same 
thing,  —  that  the  party  must  intend  to  take  the 
life  of  the  person,  before  he  takes  that  life.' 
There  was  an  exception  reserved  to  this  defi- 
nition. As  part  of  the  same  paragraph,  the 
court  added:  '  If  a  person  had  time  to  think, 
and  did  think,  and  after  having  thought  he 
struck  the  blow  as  the  result  of  a  determina- 
tion produced  by  the  operation  of  the  mind, 
then  that  would  be  a  sufficient  deliberation 
and  premeditation  '  This,  we  think,  is  a  very 
correct  definition  of  the  two  adjectives,  delib- 
erate and  '  premeditated.'  One  of  the  defi- 
nitions of  the  verb  '  to  premeditate  '  is  to 
deliberate.  Webster's  Diet.;  Imperial  Diet. 
We  must  construe  the  charge  as  a  whole,  and 
not  in  detached  sentences.  Williams  t.  State, 
83  Ala.  63.  We  are  aware  that  some  courts 
have  given  a  difTerent  and  more  exacting 
definition  of  the  word  deliberate,  as  a  constitu- 
ent of  statutory  murder.  See  authorities  col- 
lected in  note,  5  Am.  and  Eng.  Encyc.  of 
Law  520.  Other  courts,  it  will  be  seen,  have 
agreed  with  us." 

Deliberately  Includes  Premeditatedly. —  In 
State  I'.  Dale,  108  Mo.  207,  it  is  said;  "  The 
word  deliberately,  which  is  here  used,  is  a 
generic  term  including  '  premeditatedly.' 
When  a  man  kills  another  premeditatedly.  he 
thinks  of  killing  beforehand.  When  a  man 
deliberately  kills  another,  he  does  it  in  cold 
blood,  with  a  formed  design  to  take  life,  unin- 
fluenced by  any  passion  or  excitement  of  mind 
recognized  by  law.  Hence  it  is  manifest  that 
deliberately  logically  contains  in  it  all  that  is 
meant  by  '  premeditatedly,'  and  more."  See 
also  State  v.  Reed,  117  Mo.  613. 

Deliberation  Included  in  the  Plirase  "  Halice 
Aforethought."  —  See  Cannon  Stale,  60  Ark. 
564.    And  see  the  title  Malice. 

"  Malice  Aforethought "  Synonymous  with 
"Deliberate  Design."  —  Hawthorne  v.  State,  58 
Miss.  784. 

Express  Malice.  —  In  a  statute  defining  mal- 
ice, the  word  deliberately  was  held  not  to  re- 
strict convictions  to  cases  of  express  malice. 
State  V.  Cheatwood,  2  Hill  L.  (S.  Car.)  462.  See 
also  Atkinson  v.  State,  20  Tex.  531. 

Disqualification  of  Jurors.  —  A  deliberate  con- 
viction has  been  held  the  equivalent  of  a  fixed 
opinion.  Allison  Com.,  99  Pa.  St.  31.  See 
the  title  ]URV  and  Jury  Trial. 

Grand  Jury.  (See  the  title  Grand  Ji  ry.)  — 
A  statute  provided  that  an  indictment  might 
be  set  aside  if  some  person  not  authorized  t)y 
law  was  present  when  the  grand  jury  were 
deliberating  upon  the  accusation  against  the 
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DELICATE. —  "  Delicate  "  means  feeble;  tender,  etc.* 

DELICTO.  — See  the  titles  CORPUS  DELICTI,  vol.  7,  p.  861 ;  TORTS.  And 
see  Ex  DELICTO;  FLAGRANTE  DELICTO;  In  Pari  DELICTO,  and  the  refer- 
ences there  given. 

DELINEATE.  —  To  mark  out  with  lines;  to  sketch  or  design.* 
DELINQUENCY.  —  Delinquency  means  failure  or  omission  of  duty  ;  a  fault ; 
a  misdeed  ;  and  positively  an  offense,  a  crime. ^ 


defendant,  and  further  provided  that  the 
attorney  representing  the  state  might  come 
before  the  grand  jury  at  any  time,  except 
when  they  were  discussing  the  propriety  of 
finding  a  bill  of  indictment  or  voting  upon  the 
same.  In  construing  this  statute,  the  court 
said:  "We  apprehend  that  discussing  the 
propriety  of  finding  a  bill  of  indictment,  and 
deliberating  upon  the  accusation  against  the 
defendant,  mean  the  same  thing.  Mr.  Web- 
ster defines  deliberating  as  the  act  of  weighing 
and  examining  the  reasons  for  and  against  a 
choice  of  measures;  careful  discussion  and 
examination  of  the  reasons  for  and  against  a 
proposition.  In  support  of  his  motion,  appel- 
lant introduced  .\Ir.  Cole,  who  swore  that  he 
was  an  attorney  at  law;  that  he  was  acting  as 
assistant  county  attorney;  that  he  was  present 
when  the  grand  jury  was  hearing  testimony 
in  the  case  of  Dan  A.  Stewart;  that  he  exam- 
ined the  witnesses  for  them,  and  was  present 
with  them  during  their  investigations  and 
deliheratinnx  on  these  cases;  that  he  was  not 
present,  however,  when  they  voted  on  the 
cases.  The  motion  is  sustained  by  the  testi- 
mony of  this  witness,  and  we  p'esume  that  he 
understood  the  meaning  of  the  language  used. 
The  county  attorney  seemed  to  be  satisfied 
with  his  testimony,  did  not  question  him  as  to 
what  he  meant  by  deliberations  and  investiga- 
tions, and  the  above  is  all  the  evidence  before 
us  bearing  upon  this  subject.  It  is  strange 
that  the  assistant  county  attorney  would  be 
present  before  the  grand  jury  when  they  were 
deliberating  Upon  a  bill,  when  the  statute 
provides  explicitly  that  this  shall  be  a  ground 
for  setting  aside  the  indictment."  Stuart  v. 
State,  35  Tex.  Crim.  Rep.  440. 

Perjury.  (See  also  the  title  Perjury.)  —  A 
Texas  statute  prescribes  that  to  constitute  per- 
jury, a  false  statement  shall  be  deliberately 
and  wilfully  made.  It  has  been  held  that  an 
indictment  for  perjury  need  not  state  that  the 
party  charged  with  making  the  false  state- 
ments knew  that  they  were  false.  The  court 
said:  "  These  words  deiiberatelg  and  '  wil- 
fully '  have  well-defined  meanings.  J>eiiber- 
ateifi  means,  with  careful  consideration  or 
deliberation;  with  full  intent;  not  hastily  or 
carelessly;  as,  a  f//-//h«raff?j/ formed  purpose." 
Ferguson  v.  State,  36  Tex.  Crim.  Rep.  60. 

A  false  statement  made  under  oath,  through 
inadvertence,  or  under  agitation,  or  by  mis- 
take, will  not  support  a  conviction  for  deliber- 
ate and  wilful  false  swearing.  Steber  v. 
State,  23  Tex.  App.  176. 

1.  Webster's  Diet. 

Pregnancy.  —  A  statement  in  a  petition  for 
divorce,  that  the  petitioner,  as  a  result  of  mari- 
tal relations,  was  "  in  a  delicate  condition,"  is 
not  equivalent  to  saying  that  she  was  preg- 
nant. The  court  said-  "A  woman  may  be 
in  a  delicate  condition  without  being  with 
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child;  the  two  things  are  by  no  means  syn- 
onymous."   Dwyer  v.  Dwyer,  2  Mo.  App.  17. 

2.  Webster's  Diet. 

An  act  authorizing  the  construction  of  a  cer- 
tain railway  empowered  it  to  construct  its 
road,  etc.,  "  upon  the  lands  delineated  "  on 
certain  deposited  plans.  Lands  not  entirely 
bounded  by  lines  on  the  plans,  but  within  a 
line  of  deviation  marked  thereon,  were  held  to 
be  delineated.  "  I  consider,"  said  Hall,  V. 
C,  "  that  delineated  cannot  in  this  act  be 
interpreted  as  meaning  surrounded  in  every 
part  by  lines.  *  *  *  If  it  be  necessary  to 
say  what  it  does  mean,  I  say  I  think  it  means 
sketched  or  represented,  or  so  shown  that  land- 
owners would  have  notice  that  the  land  might 
be  taken."  Dowling  7'.  Pontypool,  etc.,  R. 
Co.,  L.  R.  iS  Eq.  714. 

Delineation  —  Postal  law.  (See  the  title 
Postal  Laws.)  —  An  Act  of  Congress  provided 
that  all  matter,  otherwise  mailable,  upon  the 
envelope  of  which  were  any  delineations,  epi- 
thets, etc.,  obviously  intended  to  reflect  injuri- 
ously upon  the  character  or  conduct  of 
another,  should  be  nonmailable.  In  U.  S.  v. 
Dodge,  70  Fed.  Rep.  236,  it  was  held  that  a 
black  envelope  addressed  in  white  letters, 
from  a  collection  agency,  the  purpose  of  which 
was  universally  known,  was  such  a  delinea- 
tion. The  court  said:  "  They  [the  terms  of 
the  statute]  cover,  however,  delineations  of 
ihis  character  also.  This  term  signifies  rep- 
resentations expressed  otherwise  than  by  lan- 
guage, as  by  the  use  of  figures,  drawings, 
colors,  etc.  If  the  fact  that  a  dunning  letter 
is  contained  in  an  envelope  may  be  expressed 
by  a  figure  or  other  sign  impressed  upon  it,  of 
a  character  recognized  as  conveying  such  ex- 
pression, by  those  who  may  sec  it,  such  figure 
or  sign  is  a  delineation  within  the  meaning  of 
the  statute.  There  can  be  no  doubt  that  if  it 
is  a  matter  of  common  knowledge  that  a  black 
envelope  addressed  in  white  letters  signifies  to 
those  who  may  see  it  that  the  letter  enclosed 
is  a  third  demand  of  an  overdue  debt,  a  dun- 
ning letter,  the  use  of  this  device  is  within  the 
purview  of  the  statute.  The  use  of  language 
signifying  the  same  thing  would  be  no  more 
objectionable  or  effective  for  the  purpose  in 
view.  By  resorting  to  the  device  the  defend- 
ant acknowledges  that  its  signification  is  so 
understood;  if  it  was  not  he  would  have  no 
object  to  accomplish  in  using  it.  His  purpose, 
as  before  stated,  is  to  coerce  those  addressed 
to  pay  money  by  subjecting  them  to  the  threat 
and  danger  of  such  exposure.  There  could  bs 
no  exposure  if  the  significance  of  the  device 
was  not  understood.  It  is  therefore  a.delinea- 
tlon  within  the  terms  of  the  statute." 

3.  Webster's  Diet. 

O'Neall,  J.,  in  an  opinion  in  Boyce  v.  Ewart, 
I  Rice  L.  (S.  Car.)  140,  in  which  he  dissented 
from  the  judgment  of  the  court  that  an  under- 
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DELINQUENT.  — A  delinquent  is  defined  to  be  an  offender  who  has  com- 
niilUil  ,1  f.iull  or  crime.* 

DELINaUENT  LIST.  —  See  the  title  TAXATION. 

DELIRIUM.  (Sec  the  title  INSANITY.)  —  Delirium  is  a  temporary  derange- 
nient  of  tlic  mind,  and  is  always  preceded  or  attended  by  a  feverish  and  highly 
diseased  state  of  the  body.  It  may  vary  in  intensity  from  slight  wanderings 
of  the  mind  to  more  violent  mental  derangement,  and  it  may  be  accompanied, 
in  a  greater  or  less  degree,  with  stupor  or  insensibility.^ 

DELIRIUM  TREMENS.  (See  also  the  titles  Intoxication  ;  Insanity.)  — 
Delirium  tremens  signifies  that  diseased  condition  of  the  brain  produced  by 
excessiv  e  and  prolonged  use  of  spirituous  liquors.* 

DELIVER.  (See  also  the  references  given  under  DELIVERY.)  —  To  give  or 
transfer;  to  put  into  another's  power  ;  to  pass  from  one  to  another.* 


taking  by  the  defendants  that  if  the  plaintiffs 
would  render  aid  and  indulgence  to  the 
brother  of  the  defendants,  who  was  about  to 
commence  business,  they  (in  case  of  his  fail- 
ure or  delinquency)  would  indemnify  the 
plaintiffs  to  the  amount  of  four  thousand  dol- 
lars, was  not  a  continuing  guaranty,  said: 
"  Deiintjuenci/  cannot  mean,  when  applied  to 
a  merchant,  anything  less  than  that  he  has 
proved  to  be  dishonest,  and  attempted  to 
evade  the  payment  of  his  debts." 

1.  People  7'.  Park,  41  N.  Y.  33. 

2.  Clark  f.  Ellis,  g  Oregon  129. 

Delirium.  — "  Delirium  is  that  state  of  the 
mind  in  which  it  acts  without  being  directed 
by  the  power  of  volition,  which  is  wholly  or 
partially  suspended.  This  happens  most  per- 
fectly in  dreams.  But  what  is  commonly 
called  delirium  is  always  preceded  or  attended 
by  a  feverish  and  highly  diseased  state  of  the 
body.  The  patient  in  deliritim  is  wholly  un- 
conscious of  surrounding  objects,  or  conceives 
them  to  be  different  from  what  they  really 
are.  His  thoughts  seem  to  drift  about;  'wild- 
ering  and  tossing  amidst  distracted  dreams.' 
And  his  observations  when  he  makes  any,  as 
often  happens,  are  wild  and  incoherent;  or, 
from  excess  of  pain,  he  sinks  into  a  low  mut- 
tering, or  silent  and  deathlike  stupor." 
Ovvings'  Case,  I  Bland  (Md.)  386. 

3.  Insurance.  (See  also  the  title  Life  Insur- 
ance.)—  A  policy  of  insurance  provided  that 
the  policy  should  be  void  if  the  insured 
should  become  so  far  intemperate  as  to 
impair  his  health  seriously  and  permanently 
or  induce  delirium  tremens.  The  trial  court 
instructed  the  jury  upon  the  meaning  of 
the  phrase  delirium  tremens  as  follows: 
"  The  term  delirium  tremens  in  the  policy 
read  in  evidence  is  used  in  this  policy  in  the 
ordinary  acceptation  of  that  term,  and  signifies 
that  diseased  condition  of  the  brain  said  to  be 
produced  by  the  excessive  and  prolonged  use 
of  spirituous  liquors."  The  appellate  court 
said:  "  We  are  unable  to  discover  any  infirm- 
ity in  this  instruction,  at  least  of  which  the 
appellant  can  complain.  The  phrase  rf('?(r/it»i, 
tremens  has  an  ordinary  and  accepted  meaning, 
as  recognized  by  all  lexicons  of  the  English 
language,  and  is  in  common  use  by  Eng- 
lish-speaking people.  Its  use  is  not  confined 
and  limited  to  the  medical  profession.  There 
is  nothing  in  the  policy  to  indicate  that  the 
said  phrase  was  employed  in  a  technical  sense. 
We  must,  therefore,  go  to  the  dictionaries  of- 


the  English  language  to  find  a  definition. 
Worcester's  definition  is  as  follows:  'A  disease 
of  the  brain  characterized  by  frightful  dreams 
and  visions,  and  resulting  from  the  excessive 
and  protracted  use  of  spirituous  liquors.' 
Webster's  definition  is  as  follows:  'A  violent 
delirium  induced  by  the  excessive  and  pro- 
longed use  of  intoxicating  liquors.'  The  Cen- 
tury Dictionary  gives  the  following  definition: 
'A  disorder  of  the  brain  arising  from  inordi- 
nate and  protracted  use  of  ardent  spirits,  and 
therefore  almost  peculiar  to  drunkards.  The 
delirium  is  a  constant  symptom,  but  the 
tremor  is  not  always  conspicuously  present. 
It  is,  properly,  a  disease  of  the  nervous  sys- 
tem.' Stormonth's  English  Dictionary  gives 
the  following  definition :  'A  temporary  insan- 
ity or  madness,  accompanied  with  a  tremu- 
lous condition  of  the  body  or  limbs,  generally 
caused  by  habitual  drunkenness.'  The  defi- 
nition as  given  in  the  instruction  is  more 
favorable  to  the  appellant  than  that  given  in 
either  of  the  lexicons  named."  ^tna  L. 
Ins.  Co.  V.  Deming,  123  Ind.  384. 

Kesponsibility  for  Crime.  —  In  Maconnehey 
State,  5  Ohio  St.  77,  it  is  said:  "  While 
drunkenness  creates  no  exemption  from 
criminal  responsibility,  and  may  even  exag- 
gerate the  turpitude  of  guilt  in  some  cases, 
delirium  tremens,  although  the  result  or  con- 
sequence of  continued  intoxication,  is  insan- 
ity, [or  a  diseased  state  of  the  mind,  which 
affects  responsibility  for  crime  in  the  same 
way  as  insanity  produced  from  any  other 
cause.  The  reason  that  intoxication  creates 
no  exemption  from  criminal  responsibility, 
does  not  apply  to  delirium  tremens,  which, 
although  like  many  other  kinds  of  mania  the 
result  of  prior  vicious  indulgence,  is  always 
shunned  rather  than  courted  by  the  patient, 
and  is  not  voluntarily  assumed,  either  as  a 
cloak  for  guilt,  or  to  nerve  the  perpetrator  to 
the  commission  of  crime."  See  also  Kelley  z'. 
State,  31  Tex.  Crim.  Rep.  225. 

4.  Webster's  Diet.;  Gould  Banks,  53 
Conn.  415. 

In  Betts  V.  Boyd,  31  Neb.  S17,  it  is  said: 
"  To  deliver  is  to  give  or  transfer,  as  lo  deliver 
a  letter  from  one  person  to  another,  or  mesne 
process  from  the  sheriff  to  the  defendant,  who 
was  thereby  served  in  person,  in  compliance 
with  the  statute." 

Title.  —  As  title  to  personal  property  passes 
by  delivery,  an  agreement  to  deliver  certain 
goods  for  a  consideration  expressed  imports  a 
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DELIVERANCE.  —  See  note  i. 

DELIVERY.  —  See  the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  151,  201,  250,  263;  Bills  of  Lading,  vol.  4,  pp.  514,  540, 
546;  Bills  of  Sale,  vol.4,  p.  558;  Bonds,  vol.  4,  p.  622 ;  Carriers  of 
Goods,  vol.  5,  p.  154;  Carriers  of  Live  Stock,  vol.  5,  pp.  461,  462; 
Deeds,  p.  150;  Escrow;  Execute;  Forthcoming  and  Delivery 
Bonds  ;  Frauds,  Statute  of  ;  Gifts  ;  Sales  ;  Telegraph  and  Tele- 
phone Companies;  Verdict. 

DELIVERY  BONDS.  —  See  the  title  Forthcoming  and  Delivery  Bonds. 

DELUSION.  (  See  also  the  titles  INSANITY  ;  TESTAMENTARY  CAPACITY.)  — 
Delusion  is  insanity,  where  one  persistently  believes  supposed  facts,  which 
have  no  real  existence  except  in  his  perverted  imagination,  and  against  all 
evidence  and  probability,  and  conducts  himself,  however  logically,  upon  the 
assumption  of  their  existence.* 


delivery  which  will  pass  the  title,  unless  there 
is  something  in  the  character  of  the  article  or 
the  attending  circumstances  to  qualify  the 
language.    Shelton  v.  French.  33  Conn.  489. 

The  term  imports  that  title  passes.  Howe 
V.  Carpenter,  49  Wis.  703. 

In  Martin-Brown  Co.  v.  Morris,  (Indian  Ter. 
1897)  42  S.  W.  Rep.  428.  it  is  said:  "  The 
word  delivered  is  sometimes  used  to  mean  a 
transfer  of  title,  and  at  other  times  a  transfer 
of  possession.  Tied.  Sales,  §  92;  i  Benj. 
Sales,  p.  231  ei  seij." 

Same  —  Usury.  —  Under  a  statute  which  pro- 
vides that  every  person  who,  for  a  loan  or 
forbearance  of  money,  "  shall  have  paid  or  de- 
livered any  greater  sum  or  value  "  than  is 
allowed  by  law,  may  recover  treble  damages, 
the  delivery  of  property  as  for  usurious  inter- 
est must  be  such  a  delivery  as  will  pass  title. 
Howe  '■.  Carpenter,  49  Wis.  697. 

Possession.  —  An  agreed  statement  of  facts 
and  the  bill  of  exceptions  stated  throughout 
that  certain  goods  had  been  delivered  to  the 
plaintiffs.  It  was  held  that  this  necessarily 
meant  that  they  had  passed  into  the  posses- 
sion of  the  plaintiffs.     Porter  -■.  Beard,  124 

u.  s.  429. 

Whether  Writing  Implied.  —  The  condition  of 
a  bond  for  the  performance  of  an  award,  that 
the  award  shall  be  made  and  ready  to  be 
delivered  by  a  certain  day,  does  not  involve 
that  it  shall  be  in  writing.  A  parf)l  award 
may  be  delivered.  Oates  v.  Bromell,  6  Mod. 
160. 

Deliver  a  Lease.  —  Under  a  statute  which  ex- 
empts a  bankrupt  from  actions  for  use  and 
occupation  of  premises  leased  by  him,  if  he 
shall  have  offered  to  "  deliver  up  such  lease  or 
agreement,"  an  offer  to  deliver  possession  of 
the  leased  premises  is  an  offer  to  deliver  the 
lease.  Slack  v.  Sharpe,  8  Ad.  &  El.  366,  35 
E.  C.  L.  40S. 

1.  Replevin.  (See  generally  the  En'CYC.  oi' 
Pi..  AM)  I'k.,  title  Rki'Lkvin.)  —  Where  a  stat- 
ute provided  that  the  sheriff,  under  certain 
circumstances,  should  not  proceed  to  make 
dellverniiee  and  dis|)ossess  the  defendant,  it 
was  held  that  the  legislature  clearly  intended 
that  ihe  property  should  not  betaken  frf)m  the 
defendant.  The  court  said:  "  Without  stop- 
ping to  inquire  into  the  strict  philological 
meaning  of  the  term  delivernnce,  whether  it 
means  to  deliver  to,  as  the  defendant  con- 
tends, or,  as  the  plaintiff  insists,  to  liberate,  to 
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set  free,  to  deliver  from,  the  connection  in 
which  it  stands  appears  to  me  to  leave  no  rea- 
sonable doubt  of  the  sense  in  which  it  was 
used  by  the  legislature,  in  the  section  in  ques- 
tion." Lisher  v.  Pierson,  2  Wend.  (N.  Y.) 
349- 

2.  Matter  of  White's  Will,  121  N.  Y.  413; 
American  Seaman's  Friend  Soc.  v.  Hopper,  33 
N.  Y.  624;  Matter  of  Forman's  Will,  54  Barb. 
(N.  Y.)  279. 

Dew  V,  Clark.  —  Sir  John  Nicoll,  in  the  cele- 
brated case  of  Dew  Clark,  3  Add.  Eccl.  79, 
defined  insane  delusion  in  these  words: 
"  Wherever  the  patient  once  conceives  some- 
thing extravagant  to  exist,  which  has  still  no 
existence  whatever  but  in  his  own  heated 
imagination,  and  wherever  at  the  same  time, 
having  once  so  conceived,  he  is  incapable  of 
being,  or  at  least  of  being  permanently,  rea- 
soned out  of  that  conception,  such  a  patient  is 
said  to  be  under  a  delusion,  in  a  peculiar, 
half-technical  sense  of  the  term;  and  the  ab- 
sence or  presence  of  delusion,  so  understood, 
forms,  in  my  judgment,  the  true  and  only  test 
or  criterion  of  absent  or  present  insanity." 
In  Boughton  r.  Knight,  L.  R.  3  P.  and  0.  64, 
6  Moak  349;  Potter  f.  Jones,  20  Oregon  247: 
Middleditch  v.  Williams,  45  N.  J.  Eq.  726; 
and  Boardman  -•.  Woodman,  47  N.  H.  137, 
this  definition  was  adopted. 

In  State  v.  Pike,  49  N.  H.  432,  and  Smith  v. 
Tcbbilt,  L.  R.  I  P.  &  D.  398,  the  definitions 
given  in  Dew  7\  Clark,  3  Add.  Eccl.  79,  are 
analyzed  and  criticised. 

Other  Definitions.  —  Insane  f/(7H*io(i  consists 
in  the  belief  of  facts  that  no  rational  person 
would  believe.  Nicewander  Kicewander, 
151  111.  157;  Matter  of  Mason,  60  Hun  (N.  Y.) 
51;  Matter  of  Forman's  W'ill,  54  Barb.  (K.  Y.) 
2S9;  Duffield  V.  Robeson,  2  Harr.  (Del.)  380. 

Delusion  is  the  belief  in  things,  as  realities, 
which  exist  only  in  the  imagination  of  the 
patient.    Waring  t.  Waring,  6  Moo.  P.  C.  354. 

Jtelusion.  is  a  pertinacious  adherence  to  some 
delusive  idea,  in  opposition  to  plain  evidence 
of  its  falsity.  State  v.  Pike,  49  N.  H.  436; 
Smith  Tebbitt,  L.  R.  i  P.  D.  39S:  Dew  v. 
Clark,  3  Add.  Eccl.  79. 

A  delusion  is  where  one  supposes  a  thing  to 
be  true  which  is  not  true,  and  acts  in  refer- 
ence to  it  as  though  it  were  actually  true,  and 
under  a  firm  belief  that  it  is  so.  Lucas  v. 
Parsons,  24  Ga.  651,  661. 

In  Rush  V.  M«gcc,  36  Ind.  80,  it  is  said; 
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"A  tteluslon  exists  where  a  person,  against  all 
evidence  and  probability,  persists  in  believing 
as  facts  matters  that  have  no  existence  except 
in  his  own  perverted  imagination." 

In  Denson  Beazley,  34  Tex.  212,  it  is  said; 
"  Jti'liision  is  defined  to  be  when  a  patient  con- 
ceives something  extravagant  to  exist  which 
has  no  existence  but  in  his  own  heated  imagi- 
nation, and  having  so  conceived  it,  is  incapa- 
ble of  being  reasoned  out  of  the  conception." 
The  same  definition  is  given  in  Gass  v.  Gass,  3 
Humph.  (Tenn.)  283. 

".•\n  insane  </<'/n»ioH  is  an  unreasonable  and 
incorrigible  belief  in  the  existence  of  facts 
which  arc  either  impossible  absolutely  or  im- 
possible under  the  circumstances  of  the  indi- 
vidual."   State  V.  Lewis,  20  Nev.  333. 

In  Carpenter's  Estate,  94  Cal.  418,  it  is  said: 
"Among  other  definitions  of  dt-Utsion  given  by 
Webster  is:  '2.  The  state  of  being  deluded 
or  misled.  3.  That  which  is  falsely  or 
delusively  believed  or  propagated;  false 
belief;  error.'  " 

"A  delusion  is  a  diseased  state  of  the  mind, 
in  which  persons  believe  things  to  exist,  which 
exist  only,  or  to  the  degree  they  are  conceived 
of  only,  in  their  own  imaginations,  with  the 
persuasion  so  fixed  and  firm  that  neither  evi- 
dence nor  argument  can  convince  them  to  the 
contrary."  Bouv.  Law  Diet.,  quoted  in  Rob- 
inson V.  Adams,  62  Me.  401. 

In  Guiteau's  Case,  10  Fed.  Rep.  170,  it  is  said : 
"  But  the  insane  rfefMsioH,  according  to  all  tes- 
timony, seems  to  be  an  unreasoning  and  in- 
corrigible belief  in  the  existence  of  facts  which 
are  either  impossible  absolutely,  or  at  least 
impossible  under  the  circumstances  of  the  in- 
dividual." See  also  Com.  v.  Rogers,  7  Met. 
(Mass.)  500. 

In  Potter  Jones,  20  Oregon  239,  it  is  said: 
"  Delusions  are  conceptions  that  originate 
spontaneously  in  the  mind,  without  evidence 
of  any  kind  to  support  them,  and  can  be  ac- 
counted for  on  no  reasonable  hypothesis.  The 


mind  that  is  so  disordered  imagines  something 
to  exist,  or  imputes  the  existence  of  an 
olTense,  which  no  rational  person  would  be- 
lieve to  exist  or  to  have  been  committed  with- 
out some  kind  of  evidence  to  support  it.  They 
are  as  baseless  as  the  fabric  of  a  dream 
conjured  into  existence'  by  a  disordered  or 
perverted  imagination,  without  any  sort  of 
foundation  in  fact." 

Mistake.  —  The  term  delusion  as  applied  to 
insanity  does  not  mean  a  mere  mistake  of  fact, 
or  being  induced  by  false  evidence  to  believe 
that  a  fact  exists  which  does  not  exist.  Mid- 
dleditch  v.  Williams,  45  N.  J.  Eq.  726. 

Test.  —  In  Riggs  z'.  American  Home  Mis- 
sionary Soc,  35  Hun  (N.  Y.)  658,  it  is  said: 
"  Delusions  of  the  mind  which  render  void 
the  act  caused  by  such  delusions  must  be  a 
belief  of  facts  which  no  sane  person  would  be- 
lieve. Another  definition  is  given  in  these 
words:  Delusion  is  a  belief  in  something  im- 
possible in  the  nature  of  things  or  circum- 
stances of  the  case.  There  may  be  a  belief  in 
the  mind  of  the  existence  of  a  fact  which  no 
sane  person  would  believe  under  the  circum- 
stances of  the  case,  although  there  might  be  a 
shadow  of  evidence  that  the  fact  exists.  But 
this  is  not  the  true  test  to  be  applied  in  deter- 
mining the  question  whether  the  act  involved 
is  the  result  of  a  delusion  or  not.  A  singular 
circums'tance  may,  in  a  particular  instance,  be 
some  evidence  of  the  fact  believed;  but  when 
it  is  not  supported  by  some  further  evidence, 
and  is  left  to  stand  wholly  uncorroborated,  it 
would  be  the  most  irrational  and  improbable 
thing  for  a  sane  mind  to  believe  that  the  fact 
existed.  The  legal  proposition  to  be  applied 
to  cases  of  this  character  is  a  general  one,  and 
is  in  substance  as  before  stated,  viz.:  Is  the 
belief  of  the  mind  which  induces  the  act  .  a 
mere  delusion,  which  no  sane  mind  would 
believe  in?  and  if  such  be  the  condition  of 
mind  of  the  person  whose  conduct  is  in  ques- 
tion, it  is  unequivocal  evidence  of  insanity." 
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By  A.  S.  H.  Bristow. 

I.  Definition,  198. 
II.  Necessity  of  Demand,  198. 

1.  For  Recovery  on  Contracts^  198. 

a.  As  Against  Promisor^  198. 

(1)  /;/  General,  198. 

(2)  Contracts  to  Pay  Money,  199. 

(3)  Contracts  Other  than  for  Payment  of  Money,  200. 

(a)  In  General,  200. 

(^)  Contracts  to  Pay  in  Services  or  Specific  Articles,  201. 
(^■)  Contracts  of  Sale  of  Personal  Property,  204. 
(d^  Contracts  to  Convey  Land,  204. 

(4)  Contingent  Contracts,  205. 

b.  As  Against  Assignor  or  Indorser,  206. 

c.  As  Against  Guarantor,  206. 

2.  For  Recovery  on  Quasi-Contracts,  207. 

a.  In  General,  207. 

b.  Money  Paid  Through  Fraud  or  Duress,  207. 

c.  Money  Paid  Through  Mistake,  207. 

d.  Money  Paid  on  Contract  under  Which  Defendant  Is  in  Default,  208. 

e.  Money  Paid  on  Illegal  Contract  Disaffirmed  by  Plaintiff,  208. 

f.  Where  Property  is  Tortiously  Withheld  and  Tort  Is  Waived,  208. 

3.  For  Recovery  on  Torts,  208. 

4.  For  Recovery  of  Property  in  Hands  of  Agent,  208. 

5.  For  Recovery  of  Property  in  Hands  of  Bailee,  208. 

III.  ClKCUMSTANCES  DISPENSING  WITH  DEMAND,  209. 

1.  ///  General^  209. 

2.  Denial  of  Liability  or  Refusal  of  Performance,  209. 

3.  Inability  to  Perform  Obligation,  210. 

4.  Absence  and  Concealment  of  Person  upon  Whom  Demand  Is  to  Be 

Made,  211. 

5 .  Second  Demand  as  W aiver  of  Prior  Demand,  211. 

IV.  Mode  of  Making  Demand,  211. 

V.  By  Whom  Demand  Should  Be  Made,  213. 
VI.  Upon  Whom  Demand  Should  Be  Made,  214. 
VII.  Time  of  Demand,  214. 
VIII.  Place  of  Demand,  215. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title   CONDITIONS  PRFCEDENT,  4 

Encyc.  of  Pleading  and  Practick  647. 
As  to  necessity  of  demand  on  part  of  holder  of  bill  or  note,  see  in  this  work  the  title 

BILLS  AND  NOTES,  vol.  4,  p.  348  et  seq. 
As  to  necessity  of  demand  for  recovery  of  interest,  see  the  title  INT  I'.  REST. 
As  to  necessity  of  demand  to  recover  rent,  premises,  etc.,  see  the  title  f.ANDLORD 

AND  TENANT. 

As  to  necessity  of  demand  for  payment  of,  or  appraisal  of  loss  under,  insurance  policy, 

see  the  title  INSURANCE. 
As  to  necessity  of  demand  for  correction  of  deeds,  see  the  title  REFORM  A  TION 

AND  CANCELLATION  OF  INSTRUMENTS. 
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As  to  ihe  ncccssitv  of  demand  in  case  of  claims  against  counties  and  niiinicipal  corpora- 
tions, see  the  titles  COUNTIES,  vol.  7,  p.  957;  MUNICIPAL  CORPORA- 
TIONS. 

As  to  necessity  of  demand  for  taxes,  sec  TAX  A  TION. 

As  to  necessity  of  demand  for  goods  received  by  carrier,  see  the  title  CARRIERS  OF 
GOODS,  vol.  5,  p.  230. 

As  to  necessity  of  demand  for  running  of  statute  of  /imitations,  see  the  title  LIMITA- 
TION OF  ACTIONS. 

And  for  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  titles  AGENCY,  vol.  i,  p.  1091;  ATTORNEY  AND  CLIENT, 
vol.  3,  p.  396;  BANKS  AND  BANKING,  vol.  3,  p.  838;  CERTIFI- 
CATES OF  DEPOSIT,  vol.  5,  pp.  804,  806;  CONTRACTS  OF  HIRE, 
vol.  7,  p.  314;  DOWER;  FACTORS;  FORECLOSURE  OF  MORT- 
GAGES;  GARNISHMENT ;  GUARANTY ;  LEGACIES  AND 
DEVISES;  MANDAMUS ;  PAWNBROKERS ;  PLEDGE  AND 
COLLATERAL  SECURITY;  PUBLIC  OFFLCERS ;  REPLEVIN; 
SURETYSHIP ;    TROVER  AND  CONVERSION. 


I.  Definition  —  in  comprehensive  Sense.  —  "  Demand  "  is  said  to  be  a  word  of 
art  more  comprehensive  in  its  signification  than  any  other  word  known  to  the 
law,  with  the  possible  exception  of  the  word  "  claim,"  with  which,  in  its  broader 
sense,*  it  virtually  corresponds  in  meaning. 

But  as  Used  in  This  Article,  "  demand  "  signifies  a  requisition  or  request  to  do  a 
particular  thing  specified,  under  a  claim  of  right  on  the  part  of  the  party 
requesting.*-* 

II.  Necessity  of  Demand  —  1.  For  Recovery  on  Contracts — a.  As  Against 
PROMlscjli  —  (i)  ///  General.- — The  general  rule  has  been  laid  down,  that 
where  by  the  express  terms  of  the  contract  a  request  must  precede  perform- 
ance thereunder,  or  where  it  is  to  be  implied  from  the  nature  of  the  contract, 
a  request  must  be  proved,  but  not  otherwise.^ 


1.  Demand  in  Broad  Sense  Defined.  —  Co.  Litt. 
291^. 

United  States.  —  Piull  v.  Richmond,  2  Woodb. 
&  M.  (U.  S.)  340. 

Alabama.  —  Morrow  v.  Rosenstihl,  106  Ala. 
198. 

Arkansas.  —  State  v.  Baxter,  38  Ark.  467. 

California. — Jewell  v.  McKay,  82  Cal.  151. 

Indiana.  —  Lamb  v.  Rawles,  33  Ind.  386; 
Wiseman  v.  Wiseman,  73  Ind.  116;  McDonald 
V.  McDonald,  142  Ind.  55. 

Massachusetts.  —  Bickford  v.  Barnard,  8 
Allen  (Mass.)  314. 

Missouri.  —  Mayberry  v.  McClurg,  51  Mo. 
261. 

New  fersey.  —  White  v.  Hunt,  6  N.  J.  L.  415. 

Neiu  York.  — Tobias  v.  Rogers,  13  N.  Y.  6g; 
Matter  ot  Denny,  2  Hill  (N.  Y.)22o;  Vedder  7/. 
Vedder,  i  Den.  (N.  Y.)  261. 

Pennsylvania.  —  Kelley  v.  Dodge  Mfg.  Co., 
86  Pa.  St.  466;  Mattern  v.  McDivitt,  113  Pa. 
St.  410. 

Virginia. — Clarke  v.  Tyler,  30  Gratt.  (Va.) 
134. 

Wisconsin.  —  McCue  v.  Waupun,  (Wis.  1897) 
71  N.  W.  Rep.  1055. 

See  also  Dutton  v.  Citizens'  Nat.  Bank,  53 
Kan.  454;  Nichols  v.  Ruckclls,  4  111.  298. 
And  see  Claim,  vol.  6,  p.  97;  Debt,  vol.  8, 
p.  982. 

2.  "  Demand  "  as  Used  in  This  Article  Defined. 

—  Kelley  v.  Dodge  Mfg.  Co.,  8C  Pa.  St.  466; 
Brackenridge  v.  State,  27  Tex.  App.  513.  See 
Livingston  v.  Indianapolis  Ins.  Co.,  6  Blackf. 
(Ind.)  133. 


19s 


3.  Necessity  of  Demand  to  Secover  on  Contracts 
in  General.  — ■  Radford  v.  Smith,  3  M.  &  W.  254; 
Fuller  V.  Hubbard,  6  Cow.  (N.  Y.)  22,  16  Am. 
Dec.  423.  See  also  Gilkerscn  v.  Flower,  I 
Bibb  (Ky.)  524. 

In  Fuller  v.  Hubbard,  6  Cow.  (N.  Y.)  14,  16 
Am.  Dec.  423,  Woodworth,  J.,  said:  "  I  admit 
the  general  rule  to  be,  as  contended  by  the 
counsel  for  the  plaintiff,  that  where  a  party  en- 
gages to  do  any  act,  and  a  demand  is  not  a 
part  of  the  contract,  the  bringing  of  the  action 
is  in  itself  a  sufficient  demand." 

In  Bach  v.  Owen,  5  T.  R.  ^109,  where  A  and 
B  had  agreed  to  exchange  horses,  B  giving  A 
a  sum  of  money  to  bind  the  bargain,  it  was 
held  on  general  demurrer  that  a  declaration  in 
assumpsit  by  A  against  B  for  not  delivering  his 
horse  was  bad  for  want  of  a  specific  allegation 
of  a  demand  on  B  for  it.  But  Lord  Abinger, 
C.  B.,  criticising  and  distittguishing  this  case  in 
Radford  v.  Smith,  3  M.  &  W.  258,  said;  "  The 
contract  in  Bach  v.  Owen,  5  T.  R.  409,  was 
most  probably  to  deliver  on  request." 

Where  one  party  stipulates  to  deliver  prop- 
erty at  a  fixed  price,  on  a  future  day,  and  the 
other  party  agrees  to  pay  therefor  on  delivery, 
and  the  parties  bind  themselves  "  to  give 
security  for  their  respecti^'e  performance  of 
the  contract,  if  at  any  time  required;"  if  at 
any  time  after  the  execution  of  the  contract 
one  party  be  required  by  the  other  to  give  the 
security,  and  fail  to  do  so  within  a  reasonable 
time  after  demand,  the  other  party  is  dis- 
charged from  all  liability  upon  the  contract. 
Blackwell  v.  Fosters,  i  Mete.  (Ky.)  88. 
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(2)  Contracts  to  Pay  Money  —  Wiere  Amount  is  Specific.  —  It  may  be  stated  as 
a  general  proposition,  that  when  a  specific  sum  of  money  is  made  payable  by 
the  agreement  of  the  parties,  whether  at  a  specified  time  and  place,*  or  gener- 
ally,"* without  time  or  term  specified,  as  against  the  original  debtor,  no  demand 
])rior  to  the  commencement  of  a  suit  is  necessary,  but  the  debtor  must  seek 
out  the  creditor  and  make  a  tender  to  him,  if  he  is  within  the  realms  of  the 
state.*  Most  of  the  decisions  upon  this  question  are  based  upon  bills  of 
exchange,  promissory  notes,  and  bonds  for  the  payment  of  money,  but  they 
do  not  proceed  upon  any  ground  peculiar  to  such  instruments,  and  the  reasons 
assigned  are  equally  applicable  to  all  agreements  to  pay  money.* 

Agreements  to  Pay  "  on  Demand."  —  And  even  where,  by  the  terms  of  the  con- 
tract, a  debt  is  due  "  on  demand,"  no  special  demand  is  ordinarily  necessarj', 
since  the  institution  of  a  suit  is  regarded  as  a  sufficient  demand.^    But  a  dis- 


1.  Demand  Unnecessary  on  Contracts  to  Pay 
Money  at  Specified  Time  and  Place.  —  Wright  v. 
Vermont  L.  Ins.  Co.,  164  Mass.  302;  Clarke  v. 
Charter,  128  Mass.  483;  Locklin  v.  Moore,  57 
N.  Y.  360.  See  also  Spaeth  v.  Hare,  9  M.  iX 
W.  326;  Lent  V.  Padelford,  10  Mass.  230,  6 
Am.  Dec.  119. 

It  is  for  the  promisor  to  show  in  defense  that 
he  was  ready  to  pay,  and  he  must  make  a  ten- 
der accompanied  hy  SLprofert  in  curia.  Wright 
V.  Vermont  L.  Ins.  Co.,  104  Mass.  302.  See 
further  the  title  Bills  and  Notes,  vol.  4,  pp. 
373-375- 

Where  a  Debt  Is  Payable  at  the  Debtor's  Domicil, 

it  has  been  held  that  he  cannot,  when  sued  for 
the  debt,  simply  ask  the  dismissal  of  the  action 
on  the  ground  that  no  previous  demand  of  pay- 
ment was  made  at  his  domicil.  Mallette  v. 
Hudon,  22  L.  C.  Jur.  loi. 

But  it  is  held  that  a  debtor  who  wishes  to 
avail  himself  of  the  plea  of  want  of  demand  of 
payment  prior  to  action,  must  deposit  the 
amount  in  court.  Mallette  v.  Hudon,  22  L.  C. 
Jur.  loi;  Smallwood  v.  .'Miairc,  21  L.  C.  Jur. 
106;  Crebassa  v.  Cie  de  Chemin,  etc.,  8  Rev. 
Leg.  722. 

Contract  to  Pay  Money  When  Collected  —  Neces- 
sity of  Demand  for  a  Portion  Collected.  —  On  a 

contract  in  the  fcjllowing  language:  "  For 
value  received,  I  promise  to  pay  Joshua  West 
or  order  five  hundred  dollars  as  soon  as  it  can 
be  collected  on  Allen  Smith's  note  due  i  Feb- 
ruary, 1826,  and  interest,"  it  has  been  held 
that  the  promisor  is  not  obliged  to  pay  o/er  a 
portion  of  such  sum  collected  until  a  demand 
has  been  made.  West  v.  Chamberlin,  8  Pick. 
(Mass.)  336.  The  court  in  this  case  said:  "  It 
must  have  been  expected  that  the  defendant 
should  have  time  to  collect  the  whole  sum  due 
to  the  plaintiff." 

2.  No  Demand  Required  on  Contracts  to  Pay 
Money  Oenerally,  —  (iibbs  v.  Southam,  5  B. 
Ad.  911,  27  li.  C.  L.  235;  Niemeyer  I'.  Brooks, 
44  111.  77;  Princeton  v.  Gebhart,  61  Ind.  187; 
Olvey  V.  Jackson,  106  Ind.  286;  McDonald  v. 
Gray,  11  Iowa  508,  79  Am.  Dec.  509;  Kendal  v. 
Talbot,  I  A.  K.  Marsh.  (Ky.)  321;  Lake  On- 
tario, etc.,  R.  Co.  7/.  Mason,  16  N.  Y.  451; 
Maguire  v.  Durant,  (City  Ct.)  20  N.  Y.  Supp. 
617;  Purdy  T.  Philips,  i  Ducr(N.  Y.)  369,  11  N. 
Y.  406;  Bailey  v.  Clay,  4  Rand.  (Va.)  346; 
Chappell  V.  Woods,  9  Wash.  134.  See  also 
Watson  V.  Walker,  23  N.  H.  471. 

A  promise  to  pay  money  on  demand  or  gen- 
erally, without  time  or  terms  specified,  creates 


a  debt  payable  presently,  and  no  previous  call 
or  demand  of  payment  is  required  to  maintain 
an  action  for  its  recovery.  Lake  Ontario,  etc., 
R.  Co.      Mason,  16  N.  Y.  451. 

One  who  has  agreed  with  another  to  assume 
and  pay  a  claim  against  him,  but  has  neglected 
for  two  years  to  do  so,  may  be  sued  by  him  on 
the  agreement  without  a  demand  from  him  for 
the  payment.    Andrews  z/.  Frye,  104  Mass.  234. 

An  Action  on  a  Bond  conditioned  generally  for 
the  payment  of  a  specified  sum,  with  interest, 
may  be  brought  without  a  demand  being 
made.  Gibbs  v.  Southam,  5  B.  &  Ad.  911,  27 
E.  C.  L.  235. 

Promise  to  Pay  Third  Person.  —  In  Bogardus 
V.  Young,  64  Hun(N.  Y.)  398,  it  wes  held  that, 
upon  a  promise  made  by  a  debtor  to  a  creditor 
to  pay  a  certain  sum  of  money  to  a  third  per- 
son, no  demand  was  necessary  in  order  to  give 
such  third  person  a  right  of  recovery. 

3.  Debtor  to  Seek  Out  Creditor  Within  State.  — 
Co.  Litt.  no/i;  Smith  Walton,  5  Houst. 
(Del.)  141;  Littell  v.  Nichols,  Hard.  (Ky.)  71. 

Where  a  contract  is  made  in  one  state  of 
the  Union  for  the  payment  of  money,  and  no 
place  of  payment  is  designatetl,  the  debtor  is 
not  bound  to  go  to  another  state  to  tender  the 
money  to  the  creditor.  Gill  v.  Bradley,  21 
Minn.  15. 

But  it  has  been  held  that  where  the  debt  is 
payable  abroad,  the  debtor  must  seek  his 
creditor  abroad.  Fcssard  v.  Mugnier,  18  C. 
B.  N.  S.  286,  114  E.  C.  L.  286. 

4.  Locklin  v.  Moore,  57  N.  Y.  360.  See  also 
the  title  Bills  and  Notes,  vol.  4,  p.  354. 

But  for  a  contrary  doctrine  as  to  certificates 
of  deposit,  see  the  title  'Certificates  oe  De- 
posit, vol.  5,  p.  804. 

5.  Institution  of  Suit  a  Sufficient  Demand  on 
Contracts  to  Pay  Money  "on  Demand."  —  lirctt  r'. 
Ming,  I  Fla.  498;  Ross  LafayctU',  etc.,  R. 
Co.,  6  Ind.  297;  Cotton  :■.  Reavill.  2  Bibb 
(Ky.)  99;  Kingsbury  v.  Butler,  4  \'t.  458; 
Omohunilro  v.  Omohundro,  21  Gratt.  (Va.) 
626. 

A  Bond  payable  on  demand  is  due  immedi- 
ately, nor  is  any  precedent  act  necessary  on 
the  part  of  the  obligee  to  entitle  him  to  an 
action.    Cotton  v.  Reavill,  2  Bil)b  (Ky.)99. 

In  England  it  has  been  held  that  where  a 
promise  is  made  to  pay  upon  request  a  debt 
due  at  the  time  of  the  promise,  a  demand  is 
necessary  before  suit.  Capp  v.  Lancaster, 
Cro.  Eliz.  548;  Thomson  v.  Butler,  Cro.  Eliz. 
721;  Collins  Benning,  12  Mod.  444;  Wallis 
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tinction  has  been  made  between  the  case  where  a  precedent  duty  or  debt  is 
promised  to  be  paid  on  request  or  demand,  as  if,  in  consideration  of  all  moneys 
loaned  to  the  defendant,  he  promised  to  repay  them  on  request ;  and  the  case 
where,  by  the  express  or  implied  terms  of  the  contract,  the  obligation  to  pay 
is  to  arise  only  by  request.* 

Wliere  Amount  Is  Indefinite.- —  It  has  been  held  that  where  the  sum  of  money 
agrcctl  to  be  paid  is  an  unliquidated  and  uncertain  amount,  to  be  ascertained 
by  reference  to  matters  within  the  control  and  knowledge  of  the  promisee,  a 
demand  will  be  necessary  before  action  brought.*  In  the  same  way,  it  has 
been  held  that  where  a  general  agreement  is  made  to  share  future  expenses 
which  arc  indefinite,  no  action  lies  in  favor  of  either  party  against  the  other 
until  they  have  accounted  together,  or  until  the  account  has  been  presented 
and  its  adjustment  demanded.-* 

Necessity  of  Demand  for  Recovery  of  Bank  Deposit.  —  Under  the  terms  of  the  contract 
implied  in  the  transaction  of  receiving  money  on  deposit,  a  bank  is  not  under 
the  obligation  of  a  common  debtor  to  go  after  his  customer  and  return  the 
deposit  wherever  he  may  be  found,  but  its  implied  engagement  with  the 
depositor  is  to  pay  whenever  payment  shall  be  demanded.* 

(3)  Contracts  O titer  than  for  Paynmtt  of  Money — (a)  In  General.  —  If  the 
contract  is  not  to  pay  money,  but  to  do  some  other  act,  it  may  be  stated  as  a 
general  proposition  that  where  performance  thereunder  is  to  take  place  on 
request  or  demand  by  express  stipulation,*  or  where  no  time  of  performance 
is  specified  by  either  express  or  implied  agreement,®  to  put  the  promisor  in 
default  the  promisee  must  demand  performance.  But  when,  by  the  terms,  a 
definite  time  is  fixed  for  the  performance  of  the  contract,  no  demand  is  neces- 
sary before  bringing  an  action.' 


V.  Scott,  I  Stra.  88.  See  also  Butcher's  Co.  v. 
Bullock,  3  B.  &  P.  434.  Compare  Carter  v. 
Ring,  3  Campb.  459. 

1.  Where  Obligation  to  Pay  Money  Arises  Only 
by  Request. —  West  v.  Murph,  3  Hill  L.  (S. 
Car.)  2S4. 

Thus  where  a  person  promised  that  in 
case  another  person  should  neglect  to  pay  rent 
for  forty  days,  he  would  pay  on  demand,  a 
demand  before  suit  was  held  to  be  necessary. 
Sicklemore  v.  Thistleton,  6  M.  &  S.  9. 

But  in  Massachusetts  it  has  been  held  that 
where  the  stipulation  on  the  part  of  the  de- 
fendant was,  that  if  within  two  years  the 
plaintiff  did  not  receive  a  transfer  of  ten  shares 
in  a  certain  company  from  another  person,  he 
would  pay  the  difference  in  cash  on  demand, 
no  demand  for  the  shares  was  necessary  to  the 
maintenance  of  an  action.  Dyer  v.  Rich,  I 
Met.  (Mass.)  180. 

Collateral  Sum  Payable  on  Request. —  Some  of 
the  authorities  distinguish  between  a  promise 
to  pay  a  precedent  debt  upon  request,  and  a 
contract  to  pay  a  collateral  sum  upon  request. 
Thus  it  has  been  held  that  a  promise  to  pay  a 
specific  sum  upon  request,  if  the  promisor  did 
not  perform  an  award,  was  a  penalty,  and  a 
promise  to  pay  a  collateral  sum  upon  request, 
and  therefore  a  demand  was  a  condition  pre- 
cedent to  suit.  Birks  v.  Trippet,  i  Saund.  32. 
See  also  Collins  v.  Benning,  12  Mod.  444; 
Carter  v.  Ring,  3  Campb.  459;  Toms  v.  Wil- 
son, 4  B.  &  S.  442,  116  E.  C.  L.  442;  Massey 

Sladen,  L.  R.  4  Exch.  13;  Moore  v.  Shelley, 
L.  R.  8  App.  285. 

2.  Wliere  Amount  of  Money  Contracted  to  Be 
Paid  Is  Indefinite. —  Wangler  Swift,  90  N. 
Y.  38. 


3.  Hayes  v.  Morrison,  38  N.  H.  90. 

4.  Necessity  of  Demand  for  Recovery  of  Bank 
Deposit. —  Dickinson  v.  Leominster  Sav. 
Bank,  152  Mass.  49;  Girard  Bank  v.  Penn  Tp. 
Bank,  39  Pa.  St.  92,  80  Am.  Dec.  507;  Goodell 
V.  Brandon  Nat.  Bank,  63  Vt.  303,  25  Am. 
St.  Rep.  766.  See  further  on  this  question 
the  title  Banks  and  Banking,  vol.  3,  p. 
839- 

5.  Necessity  of  Demand  Where  Contract  Other 
than  for  the  Payment  of  Money  Is  to  Be  Discharged 
"on  Demand."  —  Boody  v.  Rutland,  etc.,  R. 
Co.,  24  Vt.  662. 

6.  Necessity  of  Demand  Where  No  Time  of  Per- 
formance Is  Stipulated  in  Contract  Other  than  the 
Payment  of  Money.  —  Kime  v.  Kime,  41  111.  397; 
Sheets  v.  Andrews,  2  Blackf.  (Ind.)  277; 
Boody  V.  Rutland,  etc.,  R.  Co.,  24  Vt.  660; 
Bailey  v.  Clay,  4  Rand.  (Va.)  350. 

In  Sheets  v.  Andrews,  2  Blackf.  (Ind.)  276, 
the  court  said:  "  There  is  indeed  respectable 
authority  for  the  opinion  that  it  would  have 
been  better  had  the  law  required  a  demand 
previously  to  a  suit  even  in  cases  where 
money  only  has  been  contracted  for.  The 
law,  it  is  true,  as  to  that,  has  long  been  settled 
to  be  otherwise.  But  the  fact  that  its  policy 
has  been  thus  questioned  where  money  alone 
is  to  be  paid  is  a  strong  ground  to  show  that 
the  rule  dispensing  with  any  demand  upon 
the  obligor  for  performance,  before  a  suit 
against  him  for  nonperformance,  should  not 
be  applied  but  with  great  caution  to  any  other 
contracts  than  those  for  the  payment  of 
money." 

7.  Where  Time  of  Performance  Is  Fixed  in  Con- 
tract Other  than  for  the  Pa3Tnent  of  Money,  — 

Negus  V.  Simpson,  99  Mass.  393. 
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(b)  Contracts  to  Pay  in  Services  or  Specific  Articles.  —  As  a  General  Rule,  \\  here  a  party 
has  agreed  or  obligated  himself  to  pay  in  work  and  labor,  or  in  specific  articles, 
the  contract  does  not  become  payable  in  money,  and  therefore  the  foundation 
of  a  suit,  until  demand  is  made  and  there  is  a  refusal  or  neglect  on  his  part  to 
perform  the  contract ;  for  until  then  he  is  in  no  default,  and  he  has  a  right  to 
insist  on  the  terms  of  his  agreement.* 

Contracts  Payable  on  Demand  or  at  No  Designated  Time  or  Place.  —  Thus  where  the 
contract  is  payable  on  demand,*  or  no  time  or  place  of  performance  is  desig- 
nated,' a  demand  is  necessary. 

Where  Place  but  ICo  Time  of  Performanca  Is  Designated.  —  And  the  same  rule  has 
been  applied  where  the  contract  designates  the  place  but  not  the  time  of 
payment.* 

Where  Time  but  No  Place  of  Performance  Is  Designated.  —  Where  a  debt  is  payable 
in  services  or  in  personal  property  at  a  particular  time,  but  no  place  of  per- 
formance is  designated  in  the  contract,  and  the  debtor  fails  to  deliver  the 
property  or  perform  the  services  at  such  time,  an  action  may  be  maintained 


1.  Demand  Required  in  General  upon  Contracts 
to  Pay  Debts  in  Specific  Articles.  —  Bilderback 
Burlingame,  27  111.  338;  Stewart  v.  Smith,  28 
111.  397;  Wyatt  v.  Bailey,  i  Morr.  (Iowa)  396; 
Minor  v.  Michie,  Walk.  (Miss.)  24;  Weil  v. 
Tyler,  38  Mo.  545;  Stewart  v.  Morrow,  i 
Grant's  Cas.  (Pa.)  204;  Hamilton  v.  Calhoun, 
2  Watts  (Pa.)  139. 

Thus  in  State  v.  Mooney,  65  Mo.  494,  it  was 
held  that  an  action  does  not  lie  for  the  value 
of  wheat  which  is  payable  by  contract  "  when 
threshed,"  until  demand  has  been  made  for 
the  wheat. 

2.  No  Special  Demand  Necessary  Where  Contract 
Payable  "on  Demand."  —  Ewing  v.  French,  i 
Blackf.  (Ind.)  170;  Minor  v.  Michie,  Walk. 
(Miss.)  24;  Sheldon  v.  Caples,  7  Tex.  Civ. 
App.  151.  See  also  Boody  v.  Rutland,  etc., 
R.  Co.,  24  Vt.  660. 

Where  a  Note  Is  Payable  in  a  Specific  Article 
on  Demand,  a  special  demand  is  necessary  be- 
fore suit  is  brought.  Dean  v.  Woodbridge,  i 
Root  (Conn.)  191 ;  Greenwood  v.  Curtis,  6 
Mass.  358,  4  Am.  Dec.  145;  Elkins  v.  Park- 
hurst.  17  Vt.  105. 

A  Note  Payable  in  Cash  or  Specific  Articles  on 
Demand  is  an  evidence  of  a  promise  in  the 
alternative,  and  a  demand  of  payment,  before 
suit  is  brought,  is  necessary  that  the  maker 
may  elect  the  mode  of  payment.  Stevens  v. 
Adams,  45  Me.  6r  r. 

Promise  to  Return  Articles  "  on  Demand."  —  In 
an  action  for  damages  for  not  returning  spe- 
cific articles  or  other  articles  of  equal  value, 
which  were  to  be  delivered  on  demand,  a 
special  demand  is  necessary.  Smith  v. 
Leavensworth,  i  Root  (Conn.)  209. 

No  action  can  be  maintained  for  the  price 
of  goods  delivered  to  the  defendant  upon  his 
promise  to  account  for  them  at  certain  prices, 
or  return  them  on  demand,  without  proving 
such  demand.  Holies  -■.  Stearns,  11  Cush. 
(.Mass.)  320. 

3.  Where  neither  Time  nor  Place  of  Performance 
Is  Stipulated. —  Bradley  Harrington,  4  Ark. 
532;  Bilderback  v.  Burlingame,  27  111.  338; 
Schriner  v.  Peters,  39  III.  App.  309;  Frazee  v. 
McChord,  i  Ind.  224;  Morey  v.  Enke,  5  Minn. 
392;  Cosand  v.  Bunker,  2  S.  Dak.  294;  Boody 
V.  Rutland,  etc.,  R.  Co.,  24  Vt.  f/jo;  McBain 
V.  Austin,  16  Wis.  87,  82  Am.  Dec.  705. 


Contract  for    Services   Payable  in    Stock.  — 

Where  the  plaintiff  contracted  with  the  de- 
fendant, in  writing,  to  build  certain  bridges  on 
the  defendant's  road,  at  a  certain  sum  per 
foot,  to  be  paid  one-fourth  in  cash  and  three- 
fourths  in  stock  of  the  road  at  par  value,  and 
the  contract  was  entirely  silent  as  to  the  time 
or  place  of  payment,  it  was  held  that  the 
plaintiffs  could  sue  and  recover  for  th*  stock 
without  proof  of  a  special  request  and  a  re- 
fusal to  deliver  it.  Boody  -■.  Rutland,  etc., 
R.  Co.,  24  Vt.  660. 

Order  to  Deliver  Goods.  —  In  an  action  against 
the  drawee  on  an  order  to  deliver  goods, 
where  no  time  or  place  is  mentioned,  the 
plaintiff  must  allege  and  prove  a  demand  be- 
fore suit  brought.  Decker  v.  Birhap,  i  Morr. 
(Iowa)  62. 

A  Note  payable  in  specific  articles  without 
mentioning  day  or  place  is,  in  law,  payable  on 
demand,  and  a  special  demand  is  necessary 
before  bringing  suit.  Lobdell  v.  Hopkins,  5 
Cow.  (N.  Y.)  516;  Vance  -■.  Bloomer,  20  Wend. 
(N.  Y.)  196.  Compare  Thomas  v.  Roosa,  7 
Johns.  (N.  Y.)  461. 

Where  Kind  and  Quantity  of  Goods  Depend  on 
Election  of  Payee. —  Upon  a  contract  for  pay- 
ment in  such  goods  as  should  suit  the  payee, 
without  mentioning  the  time  or  place  of  pay- 
ment, he  is  bound  to  be  suited  with  some  kind 
of  trade  within  a  reasonable  variety  and  to 
demand  the  goods  specifically  before  action. 
Frazee  v.  McChord,  I  Ind.  224.  To  the  same 
effect  see  Hamilton  v.  Calhoun,  2  Watts  (Pa.) 
139- 

Upon  an  instrument  in  writing  in  the  fol- 
lowing language:  "For  value  received,  we 
jointly  and  severally  promise  to  pay  to  Catha- 
rine Corbitt  the  sum  of  one  hundred  dollars, 
to  be  paid  at  such  times  and  in  such  articles 
as  the  said  Catharine  may  need  for  her  sup- 
port and  maintenance,"  it  has  been  held  that 
a  special  demand  should  be  made  in  order  to 
render  the  contract  a  money  demand,  unless 
the  promisor  has,  by  his  contract,  rendered 
this  unnecessary.  Corbitt  <•.  Stonemetz,  15 
Wis.  170. 

4.  When  Place  but  No  Time  of  Performante  Is 
Designated  in  Contract. —  Widncr       Walsh,  3 
Colo.  548;    Russell  -■.  Ormsbec,   10  Vt.  274. 
See  also  F" razee  v.  McChord,  i  Ind.  224. 
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against  him  w  itlunit  proof  of  demand.' 

Where  Time  and  Place  of  Performance  Are  Fixed. —  In  the  same  way,  where  both 
the  lime  and  phice  of  paynient  or  performance  are  fixed  in  the  contract,  no 
denuuul  on  the  part  of  the  payee  is  necessary  as  a  prerequisite  to  bringing 


1.  Where  Time  but  No  Place  of  Performance  Is 
Designated.  —  Marshall  v.  Ferguson,  23  Cal. 
6b:  V'anhooscr  v.  Logan,  4  111.  389;  Crabtree 
f.  Messersmith,  19  Iowa  179;  M'Gee  v.  Beall, 
3  Lilt.  (Ky.)  191;  Grant  v.  Groshon,  Hard. 
(Ky.)  91,  3  Am.  Dec.  725:  Worley  v.  Murley, 
I  Bibb  (Ky.)  264;  Mitchell  Gregory,  i  Bibb 
(Ky.)  449,  4  Am.  Dec.  655;  Adams  v.  Macey, 
I  Bibb  (Ky.)  32S:  Morcy  v.  Enke,  5  Minn.  392; 
Hardeman  v.  Cowan,  lo  Smed.  &  M.  (Miss.) 
4S6;  Martin  v.  Chauvin,  7  Mo.  277. 

Notes  Payable  in  Specific  Property.  —  No  de- 
mand is  necessary  before  bringing  suit  on  a 
noie  for  a  sum  certain,  payable  in  specific 
property  on  a  day  specified.  Campbell  v. 
Clark,  Hempst.  (U.  S.)  67;  Vanhooser  v. 
Logan,  4  111.  389;  Wiley  v.  Shoemak,  2  Greene 
(Iowa)  205;  Hardeman  v.  Cowan,  10  Smed.  & 
M.  (Miss.)  486. 

In  Goodwin  -■.  Holbrook,  4  Wend.  (N.  Y.) 
377.  it  was  held  that  the  place  of  payment  of 
a  note  payable  in  salt  or  other  portable  article 
is  the  residence  of  the  creditor,  where  the  time 
of  payment  is  fixed  by  the  contract  but  the 
place  is  not  designated.  Goodwin  z>.  Hol- 
brook, 4  Wend.  (N.  Y.)  377. 

In  Bixby  v.  Whitney,  5  Me.  192,  it  was  held 
that  if  a  note  be  given  for  specific  articles 
payable  on  a  certain  day  to  a  creditor  living 
out  of  the  United  States,  and  no  place  is 
assigned  for  the  delivery  of  them,  the  foreign 
domicil  of  the  creditor  does  not  absolve  the 
debtor  from  the  obligation  of  ascertaining 
from  him  the  place  where  he  will  receive  the 
goods. 

A  Debt  to  Be  Paid  in  Services    and  not  in 

goods  is  affected  by  the  same  rule,  and  where 
a  party  agrees  to  pay  in  work  at  a  specific 
time  no  demand  on  the  part  of  the  promisee 
is  necessary.  Deel  v.  Berry,  21  Tex.  463. 
Compare  Fredenburg  v.  Turner,  37  Mich.  402. 

Where  the  contract  is  to  pay  a  debt  by 
breaking  a  certain  amount  of  land  within  a 
given  time,  no  place  being  designated  as  to 
where  the  breaking  is  to  be  done,  it  is  the 
duty  of  the  promisor  to  seek  the  promisee 
and  request  that  he  appoint  a  place,  and  if  he 
allows  the  time  to  elapse  without  any  effort  to 
do  so  the  contract  becomes  a  money  demand 
on  his  default.    Morey  v.  Enke,  5  Minn.  392. 

In  Kentucky  the  rule  has  been  laid  down 
that  where,  in  the  contract  for  the  payment 
of  a  debt  in  specific  articles,  the  time  but  no 
place  of  payment  is  specified,  while  no  de- 
mand before  suit  will  be  necessary,  yet  the 
place  of  payment  is  the  debtor's  place  of  resi- 
dence, and,  to  defeat  an  action,  ihe  promisor 
can  show  that  he  performed  his  part  at  the 
time  and  place,  and  that  payment  would  have 
been  made  had  the  obligee  attended  to  receive 
the  property.  Grant  v.  Groshon,  Hard.  (Ky.) 
91,  3  Am.  Dec.  725.  See  also  M'Gee  v.  Beal, 
3  Litt.  (Ky.)  igi. 

For  a  similar  rule  in  Missouri,  see  Martin  v. 
Chauvin,  7  Mo.  277. 

Distinction  in  Case  of  Cumbersome  Articles.  — 


In  Bradley  v.  Farrington,  4  Ark.  532,  the 
court  said:  "A  contract  payable  in  portable 
specific  articles,  at  a  day  certain,  not  at  any 
specific  place,  [is]  payable  at  the  creditor's 
residence.  But  '  not  so  as  to  specific  articles 
which  cannot  attend  the  person  of  the  debtor.' 
They  are  supposed  to  be  at  the  debtor's  place 
of  residence,  and  the  creditor,  therefore,  must 
demand  the  payment."  See  also  Campbell  v. 
Clark,  Hempst.  (U.  S.)  69. 

But  in  Morey  v.  Enke,  5  Minn.  392,  the 
court  said:  "  Where  the  time  of  performance 
is  designated,  but  no  place,  as  in  the  case  at 
bar,  it  is  the  duty  of  the  promisor  to  perform, 
within  the  time  limited,  without  waiting  for  a 
demand;  but  his  obligation  may  be  varied  ac- 
cording to  the  nature  of  the  contract.  If  it  be 
for  the  delivery  of  portable  articles,  such  as 
grain,  salt,  cattle,  furniture,  or  the  like,  the 
debtor  may  usually  deliver  them  at  the  mill, 
warehouse,  farm,  or  residence,  of  the  creditor, 
as  would  be  suitable  under  the  circumstances 
of  each  case,  and  in  accordance  with  a  reason- 
able and  probable  understanding  of  the  par- 
ties. Goodwin  v.  Holbrook,  4  Wend.  (N.  Y.) 
377.  Where  the  articles  to  be  delivered  are 
cumbrous,  the  debtor  should  first  seek  the 
creditor  and  know  where  he  will  appoint  to 
receive  them,  and  there  they  must  be  deliv- 
ered, when  he  appoints  a  reasonable  place,  or 
such  an  one  as  might  have  been  in  the  contem- 
plation of  the  parlies  when  they  contracted. 
Barns  v.  Graham,  4  Cow.  (N.  Y.)  452,  15  Am. 
Dec.  394.  Or,  if  the  parties  meet,  although 
accidentally,  where  the  goods  are,  at  the 
proper  time  of  delivery  they  may  be  delivered 
there.  Slingerland  v.  Morse,  8  Johns.  (N.  Y.) 
474."  To  the  same  effect  see  Barr  v.  Myers, 
3  W.  &  S.  (Pa.)  299. 

In  Alabama,  at  one  time,  it  was  held  that 
where,  in  a  contract  payable  in  ponderous  arti- 
cles, a  certain  time  is  fixed  for  the  delivery  of 
the  articles,  no  demand  is  necessary  to  put  the 
defendant  in  default,  though  he  may  defend 
himself  against  the  action  by  proving  his 
readiness  on  the  day.  Thaxton  v.  Edwards, 
I  Stew.  (Ala.)  524;  Cobb  v.  Reed,  2  Stew. 
(Ala.)  444;  McMurry  v.  State,  6  Ala.  326; 
Sorrell  v.  Craig,  8  Ala.  569. 

But  in  Ragland  v.  Wood,  71  Ala.  145,  46 
Am.  Rep.  305,  overruling  Cobb  v.  Reed,  2 
Stew.  (Ala.)  444,  it  was  held  that  on  a  con- 
tract to  "  pay  "  a  certain  amount  of  lumber, 
one-half  in  one  year  and  the  rest  in  the  next, 
without  specifying  any  place  of  delivery,  a 
suit  for  damages  for  a  breach  of  the  contract 
could  not  be  maintained  until  there  had  been 
a  demand  by  the  purchaser  or  his  assignee 
and  a  refusal  on  the  part  of  the  vendor  to  de- 
liver. The  court  in  this  case  said:  "  In  the 
case,  however,  of  specific  articles,  if  no  place 
of  delivery  is  specified,  the  general  rule  is, 
especially  when  such  chattels  are  cumber- 
some, that  they  are  to  be  delivered  at  the 
place  where  they  are,  or  are  to  be  manufac- 
tured." 
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suit.'  But  it  is  a  good  defense  to  such  suit  that  the  payor  or  promisor  was 
ready  to  deliver  the  property  or  perform  the  services  at  the  time  and  place 
appointed,  and  continued  in  readiness.- 

Expressly  Payable  in  Goods  at  Election  of  Payor.  —  The  rule  that  where  the  contract 
is  payable  at  a  designated  time,  or  at  a  designated  time  and  place,  no  demand 
is  necessary  as  a  prerequisite  to  suit,  is  especially  true  when,  by  the  terms  of 
the  contract,  the  stipulation  providing  for  payment  in  specific  articles  is  made 
for  the  benefit  of  the  payor.^ 

Contract  Expressly  Giving  Eight  of  Election  of  Goods  to  Payee.  —  And  even  where,  by 
the  terms  of  the  contract,  the  privilege  of  election  of  the  kind  of  goods  is 
given  to  the  payee,  it  has  been  held  not  to  be  necessary,  in  order  to  bring 
suit,  that  the  payee  should  make  his  election  and  give  notice  thereof  to  the 
payor,  since  the  right  of  election  devolves  upon  the  payor  in  the  absence  of 
an  election  by  the  payee. But  the  prevailing  rule  seems  to  be  that  where, 
though  the  contract  is  payable  within  a  given  time,  the  language  thereof 
requires  specification  by  the  payee  of  the  articles  required,  a  demand  by  him 


IS  necessary." 

1.  Where  Time  and  Place  of  Performance  Are 
Fixed.  —  Widner  v.  Walsh,  3  Colo.  54S;  Mid- 
land R.  Co.  V.  State,  11  Ind.  App.  433; 
Schnier  v.  Fay,  12  Kan.  184;  Shrewsberry  v. 
Buckleys,  4  Bibb  (Ky.)  260;  Roberts  v. 
Beatty,  2  P.  &  W.  (Pa.)  63,  21  Am.  Dec.  410; 
Fleming  v.  Potter,  7  Watts  (Pa.)  380;  Miller 
V.  McClain,  10  Yerg.  (Tenn.)  245;  Elkins  v. 
Parkhurst,  17  Vt.  105.  See  also  Phillips 
V.  Allegheny  Car  Co.,  82  Pa.  St.  368;  Hunter 
Brown,  63  Ind.  225. 

Thus  Where  a  Note  for  a  sum  certain  is  pay- 
able in  leather  at  a  specified  time,  at  the  tan- 
yard  of  the  maker,  a  demand  of  the  leather  is 
not  necessary.  Games  v.  Manning,  2  Greene 
(Iowa)  251. 

Where  a  note  was  executed  for  a  fixed  sum, 
payable  in  "  sawing  "  at  a  fixed  time  and 
place,  it  was  held  that  a  demand  on  the  part 
of  the  payee,  and  a  delivery  of  logs  to  be 
sawed,  were  unnecessary  where  it  appeared 
that,  at  the  time  the  work  was  to  be  done,  the 
payors  had  absented  themselves  from  the 
place  where  it  was  to  be  done.  Schnier  v. 
Fav,  12  Kan.  134. 

Delivery  Bond.  —  Where  a  bond  given  for  the 
re-delivery  to  an  officer  of  property  levied 
upon  by  him  specifies  the  time  and  place  of 
delivery,  no  demand  by  the  officer  is  necessary 
at  the  place  specified  for  the  delivery  of  the 
property,  in  order  to  put  the  obligors  in  de- 
fault upon  their  failure  to  comply  with  the 
terms  of  the  bond.  Hunter  Brown,  68  Ind. 
225;  Midland  R.  Co.  v.  State,  11  Ind.  App. 
433.  See  the  title  Forthco.vii.ng  and  Deliv- 
ery Bonds. 

2.  Johnson  v.  Baird,  3  Blackf.  (Ind.)  153; 
Games  v.  Manning,  2  Greene  (Iowa)  251; 
Hambel  v.  Tower,  14  Iowa  530-  Roberts  v. 
Beatty,  2  P.  &  W.  (Pa.)  68,  21  Am.  Dec.  410; 
Fleming  v.  Potter,  7  Watts  (Pa.)  380. 

3.  Note  Payable  in  Goods  at  Election  of  Payor. 
—  On  a  note  in  the  following  words:  "  On  or 
before  the  first  of  June,  1S27,  I  promise  to  pay 
Benjamin  Clark  or  order  %2i»i,  which  may  be 
discharged  in  cotton  at  the  market  price  in  the 
fall  of  1826,"'  it  has  been  held  that  if  the  payor 
fails  to  pay  the  note  in  property  according  to 
stipulation,  the  payee  may  bring  action  for 
the    money    without   any  previous  demand. 


Campbell  v.  Clark,  Hempst.  (U.  S.)  69.  To 
the  same  effect  see  Plowman  v.  Riddle,  7  Ala. 
775;  N'ipp  v.  Diskey,  Si  Ind.  214,  42  Am.  Rep. 
124;  Stewart  v.  Morrow,  i  Grant's  Cas.  (Pa.) 
204;  Miller      McLain,  10  Yerg.  (Tenn.)  245. 

4.  Note  Payable  in  One  of  Several  Articles  at 
Election  of  Payee.  —  In  Townsend  v.  Wells,  3 
Day  (Conn.)  327,  it  was  held,  in  an  action  on 
a  promissory  note  for  eighty  dollars,  to  be  paid 
in  good  West  India  rum,  sugar,  or  molasses, 
at  the  election  of  the  payee,  within  eight  days 
after  date,  that  it  was  unnecessary  to  aver 
that  the  payee  made  his  election  and  gave 
notice  thereof  to  the  promisor,  as  the  latter 
was  bound  at  all  events  to  make  payment  in 
one  of  the  articles  specified,  within  eight  days, 
and  on  failure  became  immediately  liable. 

Also,  in  Fleming  v.  Potter,  7  Watts  (Pa.) 
382,  it  was  held  that  where  a  contract  was  to 
deliver  at  a  particular  time  and  place  plows 
or  castings  such  as  the  defendants  made,  the 
election  of  the  kind  of  articles  being  in  the 
plaintiff,  a  demand  and  selection  on  the  part 
of  the  plaintiff  was  not  necessary  to  be  proved, 
since  the  right  of  election  devolves  upon  the 
defendants  in  the  absence  of  an  election  by 
the  plaintiff,  and  the  defendants  were  bound 
to  show  that  they  were  ready  at  the  time  and 
place  appointed  to  deliver  the  articles  stipu- 
lated, and  had  continued  ready. 

Bight  of  Election  as  to  Place  of  Payment.  — 
Where  a  note  was  payable  in  specific  articles, 
on  a  day  certain,  at  any  place  which  the  payee 
might  elect,  it  was  held  that  if  the  payee 
made  no  election  in  seasonable  time  for  the 
maker  of  the  note  to  make  payment,  it  was 
competent  for  the  maker  to  elect  his  own  place 
of  payment  and  notify  the  payee,  and  a  tender 
at  such  place  would  be  good.  Peck  v.  Hub- 
bard, II  Vt.  612. 

5.  Gushee  v.  Eddy,  11  Gray  (Mass.)  502,  71 
Am.  Dec.  728;  Lakey  v.  Chadwick,  66  Mo. 
622. 

Thus  suit  cannot  be  maintained  upon  an 
obligation  to  pay  on  or  before  a  day  certain, 
and  at  a  designated  place,  a  certain  sum  in 
round  or  hewed  timl>er  such  as  the  payee 
might  choose,  and  of  such  size  and  length  as 
he  might  direct,  without  showing  that  the  de- 
fendant had  been  directed  as  to  the  timber  to 
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(^0 )  Contracts  of  Sale  of  Personal  Property  —  Contract  to  Deliver  on  Request  or  Without 
Speoiflcation  of  Time.  —  If  the  contract  for  the  dehvery  of  articles  which  are  con- 
tracted to  be  sold  specifies  that  the  delivery  is  to  take  place  on  request,*  or  if 
there  is  no  stipulation,  express  or  implied,  as  to  the  time  of  performance,'-*  then 
the  i^cneral  rule  is,  that  a  demand  is  a  prerequisite  to  a  suit  on  the  contract 
for  the  nondelivery  of  the  goods. 

Where  Time  of  Delivery  Is  Fixed.  —  But  if  the  time  for  the  deliver)'^  of  the  articles 
contracted  for  is  fixed,  it  seems  that  no  special  demand  before  suit  is  necessary.* 

A  Full  Discussion  of  this  question  will  be  found  in  another  portion  of  this 
work. ' 

(d)  Contracts  to  Convey  Land  —  Contract  to  Convey  "  on  Demand." —  Where  a  demand 
for  conveyance  of  real  estate  is  a  condition  precedent  by  express  covenant, 
the  covenantor  cannot  be  made  liable  for  a  breach  of  covenant  until  the  pre- 
requisite condition  is  complied  with.' 

Where  No  Time  of  Performance  Is  Designated.  —  And  where  the  contract  designates 
no  time  for  the  delivery  of  the  conveyance,  an  action  cannot  be  maintained 
for  a  breach  of  the  contract  either  by  way  of  damages  for  the  nonperformance, 
or  for  money  paid  thereon,  until  there  has  been  a  demand  for  the  conveyance.* 


be  delivered.  Baker  v.  Stoughton,  i  Oregon 
227. 

Right  of  Election  as  t«  Time  of  Performance.  — 

Where,  by  the  terms  of  a  written  contract,  one 
party  thereto  bound  himself  to  deliver  to  the 
other  a  specified  amount  of  a  certain  kind  of 
chattels  at  a  place  therein  designated,  "  at  the 
option  "  of  the  latter,  "  at  any  time  "  during 
a  specified  period,  it  was  held,  in  a  suit  by  the 
former  against  the  latter  for  a  breach  of  such 
contract,  that  it  was  the  duty  of  the  latter  to 
have  notified  the  former  as  to  what  time  dur- 
ing such  period  such  delivery  should  be  made. 
Posey  V.  Scales,  55  Ind.  282.  See  also  Lakey 
V.  Chadwick,  66  Mo.  622. 

1.  Necessity  of  Demand  in  Case  of  Contracts  to 
Deliver  Goods  on  Request.  —  In  Benjamin  on 
Sales  (6th  ed.),  §  878.  it  is  said:  "  If  the  con- 
tract which  has  been  broken  provided  for  the 
delivery  of  the  goods  to  the  buyer  on  request, 
it  is  a  condition  precedent  to  the  buyer's  right 
of  action  that  he  should  make  this  request, 
either  personally  or  by  letter,  unless  there  has 
been  a  waiver  of  compliance  with  this  con- 
dition, resulting  from  the  vendor's  having 
incapacitated  himself  from  complying  with  the 
request,  by  consuming  or  reselling  or  otherwise 
so  disposing  of  the  goods  as  to  render  a 
request  idle  and  useless."  See  also  Bach  v. 
Owen,  5  T.  R.  409;  Radford  v.  Smith.  3  M.  & 
W.  254;  Bowdell  V.  Parsons,  10  East  359; 
Amory  v.  Brodrick,  5  B.  <&  Aid.  712,  7  E.  C. 
L.  236. 

Agreement  to  Deliver  Articles  as  Wanted.  — 

Where  there  was  an  agreement  between  the 
vendor  and  the  vendee  that  lumber  should  be 
delivered  as  it  should  be  wanted,  it  was  held, 
in  an  action  to  recover  damages  for  delay  in 
delivering  part  of  the  lumber,  that  in  order  to 
charge  the  vendor  it  should  be  found  affirma- 
tively that  he  neglected  to  furnish  the  lumber 
within  a  reasonable  time  after  he  was  fur- 
nished with  the  necessary  description  of  the 
lumber  required.    Field  v.  Black,  42  Vt.  517. 

2.  Where  Contract  of  Sale  Specifies  No  Time  of 
Performance. — Middlesex  Co.  v.  Osgood,  4 
Gray  (Mass.)  447;  Clark  v.  Crandall,  3  Barb. 
(N.  Y.)  614;  Cook  V.  Ferral,  13  Wend.  (N.  Y.) 
285. 


Where  the  time  for  the  performance  of  a 
contract  for  the  delivery  by  a  vendor  of  goods 
sold  has  been  indefinitely  extended  by  agree- 
ment of  the  parties,  and  a  reasonable  time  for 
performance  has  elapsed,  the  right  of  either 
party  to  sue  must  depend  on  a  demand  or 
tender.  Newton  v.  Wales,  3  Robt.  (N.  Y.) 
453- 

3.  Necessity  of  Demand  Where  Time  Is  Fixed  in 
Contract  of  Sale.  —  Story  on  Sales  (4th  ed.), 
§  453^/  Sorrell  v.  Craig,  8  Ala.  569;  Mitchell 
V.  Gregory,  I  Bibb  (Ky.)  450,  4  Am.  Dec.  655; 
Barr  v.  Myers,  3  W.  &  S.  (Pa.)  299.  See  also 
Hapgood  V.  Shaw,  105  Mass.  279.  Cotnpare 
Ragland  v.  Wood,  71  Ala.  150,  46  Am.  Rep. 
305- 

On  a  covenant  by  S.  and  D.  to  deliver  to  B.  at 
their  furnace  of  Kanawha  six  thousand  bushels 
of  salt,  one  thousand  bushels  thereof  per 
month  for  six  months  thereafter,  except  the 
first  two  thousand,  which  were  to  be  delivered 
at  one  time  in  two  months,  it  was  held  that,  to 
maintain  an  action  for  damages  for  nondeliv- 
ery of  an  instalment  of  salt,  it  was  not  neces- 
sary that  a  demand  of  that  instalment  made 
at  the  furnace  within  six  months  next  ensuing 
the  date  of  the  covenant  should  be  proved, 
but  that,  before  proof  of  a  demand  could  be 
required,  the  defendants  should  show  a  readi- 
ness on  their  part  to  deliver  the  salt  according 
to  their  stipulations.  Shrewsberry  v.  Buck- 
leys, 4  Bibb  (Ky.)  260. 

4.  See  the  title  Sales. 

5.  Contract  to  Convey  Land  to  Be  Performed  "  on. 
Demand."  —  Winnipiseogee  Paper  Co.  v.  Eaton, 
65  N.  H.  13.  See  also  Hill  v.  Hobart,  16  Me. 
164. 

The  condition  of  a  bond  "  that  if,  within 
one  year  from  this  date,  upon  request  of  the 
said  B,  etc.,  the  said  A  B  shall  make  and  de- 
liver to  the  said  B  a  good  and  valid  deed," 
etc.,  is  broken  by  a  refusal  to  convey  within  a 
reasonable  time  after  such  request,  made  at 
any  time  within  the  year.  Brown  v.  Clough, 
39  Me.  566. 

6.  Necessity  of  Demand  of  Conveyance  Where 
Contract  Designated  No  Time  of  Performance.  — 

Kime  v.  Kime,  41  111.  397;  Mather  Scoles, 
35  Ind.  I;  Reed  v.  Hodges,  So  Ind.  304;  Har- 
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Action  for  Specific  Performance.  —  But  a  distinction  has  been  drawn  between  the 
necessity  of  demand  in  actions  for  a  specific  performance  in  equity  and  a  suit 
at  law  for  damages.  In  the  former  case,  it  is  held  that  the  contract  itself,  and 
not  the  breach  of  it,  gives  the  right  of  action,  and  consequently  a  demand  is 
not  a  prerequisite  thereto.* 

(4)  Contingent  Contracts.  —  Where  a  party  stipulates  to  do  a  certain  thing, 
as  to  pay  a  certain  sum  of  money  in  a  certain  specific  event  which  may  become 
known  to  him,  or  with  which  he  can  make  himself  acquainted,  he  is  not 


less  V.  Petty,  84  Ind.  269;  Burns  v.  Fox,  113 
Ind.  205;  Sheets  Andrews,  2  Blackf.  (Ind.) 
274;  Brown  v.  Hart,  7  Blackf.  (Ind.)  429; 
Bowen  v.  Jackson,  8  Blackf.  (Ind.)  203;  Bailey 
V.  Clay,  4  Rand.  (Va.)  346.  See  also  Smith  v. 
Robinson,  ii  Ala.  840;  Eveleth  v.  Scribner,  12 
Me.  24,  28  Am.  Dec.  147. 

It  is  said  in  Co.  Litt.  2o8(j,  that  "  in  case  of 
a  condition  of  a  bond,  there  is  a  diversity  be- 
tween a  condition  of  an  obligation  which  con- 
cerns the  doing  of  a  transitory  act  without 
limitation  of  any  time,  as  payment  of  money, 
delivery  of  charters,  or  the  like,  for  there  the 
condition  is  to  be  performed  presently,  that  is, 
in  convenient  time;  and  when,  by  the  condi- 
tion of  the  obligation,  the  act  that  is  to  be 
done  to  the  obligee  is  of  its  own  nature  local, 
for  there  the  obligor  (no  time  being  limited) 
hath  time  during  his  life  to  perform  it,  as  to 
make  a  feoffment,  etc.,  if  the  obligee  doth  not 
hasten  the  same  by  request."  Gibbs  v. 
Southam,  5  B.  &  Ad.  911,  27  E.  C.  L.  235. 

Action  for  Consideration  Already  Paid  on  Con- 
tract to  Convey.  —  Where  a  party  receives  the 
purchase  money  for  land,  and  agrees  to  con- 
vey it  to  the  purchaser,  but  no  time  is  speci- 
fied, he  is  entitled  to  a  reasonable  time  within 
which  to  make  the  conveyance,  and  the  pur- 
chaser in  such  a  case  should  demand  a  deed, 
and  the  vendor  should  refuse  or  neglect  to 
comply  with  the  demand,  before  the  pur- 
chaser can  recover  back  the  purchase  money 
paid  by  him  as  the  consideration  for  the  con- 
veyance.   Kime      Kimc,  41  111.  397. 

Where  Payment  and  Conveyance  Are  to  Be  Con- 
current Acts.  —  In  an  action  for  not  conveying 
a  lot  of  land  which  the  covenantor  had  agreed 
to  convey  when  and  as  soon  as  the  covenantee 
paid  a  certain  note,  an  offer  of  payment  and  a 
demand  of  a  deed  must  be  shown.  Sage  v. 
Ranney,  2  Wend.  (M.  Y.)  532;  Fuller  v.  Hub- 
bard, 6  Cow.  (N.  Y.)  14,  16  Am.  Dec.  423,  7 
Cow.  (N.  Y.)  53,  17  Am.  Dec.  498;  Sheets  v. 
Andrews,  2  Blackf.  (Ind.)  274. 

In  commenting  upon  this  question,  the 
court  in  Ziehen  v.  Smith,  148  N.  Y.  561, 
said;  "  The  general  rule,  however,  to  be  de- 
duced from  an  examination  of  the  leading 
authorities,  seems  to  be  that  in  cases  where, 
by  the  terms  of  the  contract,  the  acts  of  the 
parties  are  to  be  concurrent,  it  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  a 
breach  of  the  contract,  either  by  way  of  dam- 
ages for  the  nonperformance  or  for  the  recov- 
ery of  money  paid  thereon,  not  only  to  be 
ready  and  willing  to  perform  on  his  part,  but 
he  must  demand  performance  from  the  other 
party." 

Contract  to  Execute  Lease. —  In  an  action  for 
the  breach  of  a  special  agreement  in  writing 
for  the  execution  of  a  lease  for  years  by  the 
defendant  to  the  plaintiff,  of  certain  premises 


of  which  the  plaintiff  had  been  in  the  use  and 
occupation  during  the  whole  term  mentioned 
in  the  agreement,  where  it  appeared  that  the 
plaintiff  had  paid  in  advance  three  hundred 
dollars  as  security  for  the  rent,  which  sum 
did  not  appear  to  have  been  accounted  for, 
and  that  he  had  paid  all  the  rent  as  it  became 
due,  it  was  held  that  the  plaintiff  could  not  re- 
cover without  showing  a  demand  upon  the 
defendant  for  a  lease,  either  before  or  during 
the  term,  or  a  waiver  of  such  demand.  Man- 
ning V.  West,  6  Cush.  (Mass.)  463. 

Demand  upon  Heirs  of  Vendor.  —  Where  the 
vendor  in  a  contract  to  convey  land  dies,  the 
same  demand  must  be  made  of  and  time 
allowed  to  his  heirs,  before  a  suit  can  be 
brought  against  the  personal  representatives 
for  damages.  Fuller  7'.  Williams,  7  Cow.  (K. 
Y.)  53,  17  Am.  Dec.  498. 

Contracts  to  Be  Performed  on  a  Day  Certaip.  — 
In  Carpenter  r'.  Brown,  6  Barb.  (N.  Y.)  147,  it 
was  intimated  that  a  demand  of  a  conveyance 
was  unnecessary  where  the  contract,  by  its 
terms,  was  to  be  performed  on  a  day  certain. 
But  see  upon  this  point  the  cases  of  Ziehen  v. 
Smith,  148  N.  Y.  560,  and  Campbell  Prague, 
6  N.  Y.  App.  Div.  554. 

Second  Demand,  —  In  New  York  the  rule  has 
been  laid  down  that,  to  put  the  vendor  of  real 
estate  in  default,  it  is  necessary  that  the  ven- 
dee should  demand  a  deed,  wait  a  reasonable 
time  for  the  defendant  to  get  it  drawn,  and 
then  again  present  himself  to  receive  it. 
Hackett  v.  Huson,  3  Wend.  (N.  Y.)  249;  Os- 
borne V.  Lawrence,  9  Wend.  (N.  Y.)  135; 
Fuller  V.  Hubbard,  6  Cow.  (N.  Y.)  13,  16  Am. 
Dec.  423.  See  also  Hudson  v.  Swift,  20  Johns. 
(N.  Y.)  24. 

And  in  Connelly  v.  Pierce,  7  Wend.  (N.  Y.) 
129,  the  rule  was  applied  to  contracts  for  the 
conveyance  of  land  by  a  day  certain.  See  also 
Blood  V.  Goodrich,  g  Wend.  (N.  Y.)  68,  24  Am. 
Dec.  121. 

But  in  Carpenter  v.  Brown,  6  Barb.  (N.  Y.) 
147,  this  was  disapproved,  it  being  held  that 
in  such  case  a  second  demand  was  unneces- 
sary. 

Necessity  of  Second  Demand  Where  Compliance 
with  One  Demand  Has  Been  Waived.  • —  In  Camp- 
bell 7'.  Prague,  6  N.  Y.  .Xpp.  Div.  554,  it  was 
held  that  where  the  purchaser  has  made  a 
demand  at  the  lime  and  place  designated  in 
the  contract,  and  subsequently  proposes  to  a 
broker  present  to  wait  for  the  vendor  a  staled 
length  of  time,  a  compliance  with  the  demand 
is  waived,  and  a  further  tlemand  is  necessary 
to  enable  the  purchaser  to  sue  on  the  agree- 
ment. 

1.  Demand  Not  a  Prerequisite  to  Action  for  Spe- 
cific Performance.  —  Gray  v.  Dougherty,  25  Cal. 
266;   Bruce  v.  Tilson,  25  N.  Y.  194.    See  the 

title  Sl'KCIFIC  PlCKFORMANCK. 
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entitled  to  ;in\-  notice  of  the  occurrence  of  the  event,  or  to  a  special  demand 
of  performance,  unless  he  stipulates  for  it.*  But  when  the  contract  is  for  the 
performance  of  a  thing  in  an  event  which  lies  within  the  peculiar  knowledge 
of  the  opposite  i^arty,  then  notice  ought  to  be  given,*  or  demand  made.* 
But  it  has  been  held  that  if  notice  of  the  happening  of  the  contingency  is 
given,  no  formal  demand  of  performance  is  necessary.'* 

As  AciAlNST  Assignor  or  Indorser.  —  The  question  of  the  neces- 
sity of  demand  upon  the  original  promisor  in  a  contract,  in  order  to  fix  the 
liability  of  an  assignor  or  indorser,  has  already  been  discussed  elsewhere  in  this 
work.**' 

c.  As  vVtiAlNST  Guarantor.  —  The  question  of  the  diligence  required  to 
fix  the  liability  of  a  guarantor  on  a  contract  is  one  on  which  the  authorities 
are  conflicting.  It  seems,  however,  that  by  the  prevailing  authority  the  gen- 
eral rule  may  be  stated  to  be,  that  where  the  guaranty  is  collateral  and  not 
absolute,  a  demand  upon  the  principal  is  a  prerequisite  to  an  action  against 
the  guarantor,  in  the  absence  of  circumstances  amounting  to  a  waiver  or  an 
excuse;  but  that  where  the  undertaking  of  the  guaranty  is  absolute,  he  is 
liable  without  proof  of  such  formality.® 


1.  Necessity  of  Demand  in  Case  of  Contracts  De- 
pendent on  Happening  of  Event  Known  to  Prom- 
isor.—  Vyse  v.  Wakefield,  6  M.  &  W.  442; 
Lent  V.  Padelford,  10  Mass.  238,  6  Am.  Dec. 
119;  Hobart  v.  Hilliard,  11  Pick.  (Mass.)  143; 
Farvvell  v.  Smith,  12  Pick.  (Mass.)  83;  Hatch 
-'.  White,  22  Pick.  (Mass.)  51S;  Hayden  v. 
Bradley,  6  Gray  (Mass.)  425,  66  Am.  Dec.  421; 
Lamphere  v.  Cowen,  42  Vt.  175;  Clifford  v. 
Meyer,  (Ind.  App.  1893)  33  N.  E.  Rep.  127,  6 
Ind.  App.  633;  Barker  v.  Wallace,  62  Ind.  71. 
See  also  Punderson  v.  Shepherd,  8  Pick. 
(Mass.)  379. 

Upon  a  covenant  to  return  a  horse  as  soon 
as  the  covenantor  returned  from  a  certain 
place,  no  special  demand  is  necessary.  Gil- 
kerson  -•.  Flower,  i  Bibb  (Ky.)  524. 

Contract  to  Pay  upon  Completion  of  Building.  — • 
When,  by  the  terms  of  a  written  contract  for 
the  erection  of  a  building,  the  party  for  whom 
it  is  to  be  erected  is  to  take,  at  the  time  of  its 
completion,  the  note  of  the  party  for  whorn  it 
is  to  be  erected  (secured  by  mortgage),  payable 
twelve  months  after  date,  for  the  balance  due, 
it  is  incumbent  on  the  party  by  whom  the  note 
and  mortgage  are  to  be  given,  to  make  a 
tender  of  the  same,  and  not  on  the  other  party 
to  demand  them;  and  if  the  same  are  not  ten- 
dered, the  other  party  may  bring  his  action 
without  waiting  the  twelve  months,  the  time 
the  note  was  to  run.  O'Connor  v.  Dingley, 
26  Cal.  II.  In  this  case  the  court  said :  "Both 
parties  knew  the  time  of  the  completion  of  the 
work  (taking  as  true  the  finding  of  the  court 
that  the  appellant  received  the  building  on  the 
7th  of  December),  the  date  the  note  should 
isear,  its  time  of  maturity,  and  the  rate  of  in- 
terest; and  they  would  be  held  to  know  the 
amount  then  due  on  the  contract,  and  for 
which  the  note  was  to  be  given.  The  appel- 
lant had  the  right  to  designate  the  real  estate 
that  was  to  serve  as  security  for  the  payment 
of  the  note,  but  the  respondent  had  no  election 
in  that  respect;  he  could  simply  accept  if  it 
was  sufficient,  or  object  if  insufficient,  as  the 
security  provided  for  in  the  contract.  No 
benefit  would  result  to  the  appellant  from  the 
demand,  and  the  relative  situation  of  the  par- 
ties would  not  have  been  changed  or  more 
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clearly  defined  upon  its  being  made.  The 
duty  of  the  parties  in  respect  to  the  demand 
and  tender  was  the  same  as  it  would  have 
been  if  the  agreement  had  been,  that,  upon  the 
completion  of  the  work,  the  appellant  should 
assign  to  the  respondent  a  specified  note  and 
mortgage  then  held  by  the  appellant;  and 
there  is  no  doubt  that  in  such  case  it  would 
as  clearly  have  been  the  duty  of  the  appellant 
to  have  delivered  the  note,  without  demand, 
as  to  have  paid  the  money  if  it  had  then  be- 
come due."  Compare  Shepherd  v.  Hubbard, 
I  Bibb  (Ky.)  494. 

2.  Vyse  %>.  Wakefield,  6  M.  &  W.  442.  And 
see  cases  in  note  immediately  above. 

3.  Maness  v.  Henry,  96  Ala.  454;  Russell  v. 
Thomas,  39  111.  App.  158.  See  also  Clifford  v. 
Meyer,  (Ind.  App.  1893)  33  N.  E.  Rep.  127; 
Shepheid  v.  Hubbard,  i  Bibb  (Ky.)  494. 

4.  Formal  Demand  Unnecessary  Where  Notice 
Has  Been  Given. —  Where  the  plaintiffs  cove- 
nanted that  they  would  send  an  agent  to 
Europe  to  make  sales  of  a  certain  patent  right 
sold  to  them  by  the  defendants  for  one  thou- 
sand dollars,  and  the  defendants  covenanted 
on  their  part  that  if,  upon  reasonable  exertions, 
sales  should  not  be  effected,  they  would  repay 
to  the  plaintiffs  the  one  thousand  dollars  or 
convey  to  them  one-half  of  the  patent  right 
within  the  United  States,  it  was  held  that  it 
was  incumbent  on  the  plaintiffs  to  give  notice 
to  the  defendants  that  they  had  failed  to  effect 
sales,  before  an  action  could  be  sustained  for 
the  recovery  of  the  one  thousand  dollars,  but 
that,  upon  notice  being  given,  the  obligation 
of  the  defendants  was  complete  to  repay  the 
money  or  convey  the  right,  and  that  no  spe- 
cial request  therefor  was  necessary.  Watson 
V.  Walker,  23  N.  H.  471. 

5.  Necessity  of  Demand  as  Against  Assignor  or 
Indorser.  —  See  the  titles  Assignmknts,  vol.  2, 
p.  1093;  Bills  and  Notes,  vol.  4,  p.  353- 

6.  Necessity  of  Demand  on  Principal  to  Charge 
Guarantor.  —  lanuarv  t'-  Duncan,  3  McLean 
(U.  S.)  ig;  Taussig  v.  Reid,  145  111.  4SS,  36 
Am.  St.  Rep.  504. 

A  full  discussion  of  this  question  will  be 
found  in  the  title  Guaranty.  See  also  the 
title  Bills  and  Notes,  vol.  4,  p.  354. 
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2.  For  Recovery  on  Quasi-Contracts  —  a.  In  General.  —  There  is  a  class  of 
cases  known  as  (^wrt^Z-contracts,  where  the  law  prescribes  the  rights  and  liabili- 
ties of  persons  who  have  not  in  reality  entered  into  any  contract  at  all  with 
one  another,  but  between  whom  circumstances  have  arisen  which  make  it  just 
that  one  should  have  a  right  and  the  other  should  be  subject  to  a  liability 
similar  to  the  rights  and  liabilities  in  certain  cases  of  express  contract.*  In 
such  cases  it  may  be  laid  down  as  a  general  rule  that  no  demand  is  necessary 
before  bringing  an  action  of  contract. 

b.  Money  Paid  Through  Fraud  or  Duress.  —  Thus,  if  the  holder  of 
money  receives  it  through  actual  fraud  *  or  duress*  on  his  part,  and  has  parted 
with  nothing  and  suffered  no  detriment  in  consideration,  a  previous  demand 
is  not  a  requisite  to  the  maintenance  of  an  action  for  money  had  and 
received. 

c.  Money  Paid  Through  Mistake.  —  Where  money  is  paid  by  mistake, 
a  demand  is  sometimes,  and  sometimes  not,  necessary  for  its  recovery.* 

Mistake  Induced  by  Fraud  —  Knowledge  of  Mistake  by  Other  Party.  —  If  the  mistake  is 
induced  by  the  fraud  of  the  party  receiving  the  money,  or  if  he  has  knowledge 
of  the  mistake  at  the  time,""'  or  subsequently  discovers  it  ®  and  fails  to  rectify 
it,  a  demand  before  suit  will  not  be  necessary. 

Failure  of  Consideration.  —  There  are  some  authorities,  moreover,  to  the  effect 
that,  wherever  money  is  paid  upon  the  representation  of  the  receiver  that  he 
has  either  a  certain  title  in  property  transferred  in  consideration  of  the  pay- 
ment, or  a  certain  authority  to  receive  the  money  paid,  when  in  fact  he  has  no 
such  title  or  authority,  then,  although  there  be  no  fraud  or  intentional  mis- 
representation on  his  part,  yet  there  is  no  consideration  for  the  payment,  and 
the  money  remains,  in  equity  and  good  conscience,  the  property  of  the  payor, 
and  may  be  recovered  back  by  him  without  any  previous  demand  as  money 
had  and  received  to  his  use.' 


1.  See  the  title  Imi'I.ikd  Contracts. 

2.  Necessity  of  Demand  to  Recover  Money  Paid 
Through  Fraud  of  Payee. —  Xclson  r-.  .Shelby 
Mfg.,  etc.,  Co.,  yO  Ala.  515,  38  Am.  St.  Rep. 
116;  Lyon  V.  Annable,  4  Conn.  350;  Malone 
V.  Harris,  6  Mo.  451. 

Thus,  if  there  be  a  defect  in  the  title  of  an 
estate  contracted  to  be  sold,  so  that  the  vendor 
cannot  make  a  good  title,  and  he,  with  knowl- 
edge of  such  defect,  fraudulently  suppresses 
it  from  the  purchaser,  and  receives  from  him 
a  part  of  the  purchase  money,  the  purchaser 
may  recover  back  such  money  without  proof 
of  a  previous  demand.  Lyon  v.  Annable,  4 
Conn.  350. 

3.  Necessity  of  Demand  for  Recovery  of  Money 
Paid  Through  Duress.  —  Ijalduin  r.  llutchisoii, 
8  Ind.  App.  454. 

4.  Varnum  v.  Highgate,  65  Vt.  416. 

5.  Necessity  of  Demand  for  Recovery  of  Money 
Paid  Through  Mistake  with  Payee's  Knowledge. 
—  .Sharkey  ?■.  Manstielii,  90  N.  \ .  227,  43  Am. 
Rep..  161;  liower  v.  Thompson,  (Supreme  Ct.) 
19  N.  Y.  Supp.  503;  Beadcnbaugh  v.  Cooper, 
13  Rich.  L.  (S.  Car.)  42;  Bishop  v.  lirown,  51 
Vt.  330. 

An  overpayment  made  on  a  contract  by  mis- 
take, and  received  by  the  other  party  with  full 
knowledge  of  all  the  facts,  may  be  recovered 
in  an  action  for  money  had  and  received, 
witht)ut  a  demand.  Sharkey  v.  Mansfield,  90 
N.  Y.  227,  43  Am.  Rep.  161.  In  this  case  the 
court  said;  "  The  necessity  of  a  demand  does 
not  therefore  exist  in  a  case  where  the  party 
receiving  the  money,  instead  of  acting  inno- 
cently and  under  an  honest  mistake,  knows 


the  whole  truth  and  consciously  receives  what 
does  not  belong  to  him,  taking  advantage  of 
the  mistake  or  oversight  of  the  other  party, 
and  claiming  to  hold  the  money  thus  obtained 
as  his  own.  In  such  case  he  cannot  assume 
the  attitude  of  bailee  or  trustee,  for  he  holds 
the  money  as  his  own,  and  his  duty  to  return 
it  arises  at  the  instant  of  the  wrongful  receipt 
of  the  overpayment.  He  is  already  in  the 
wrong,  and  it  needs  no  request  to  put  him  in 
that  position." 

6.  Earle  v.  Bickford.  6  Allen  (Mass.)  549,  S3 
Am.  Dec.  651;  Bishop  7'.  Brown,  51  \'t.  330. 
See  also  Dill  -'.  Wareham,  7  Met.  (Mass.)  43S. 

But  where  a  debtor  holds  a  sum  under  an 
honest  mistake,  his  neglect  or  refusal  of  pay- 
ment, to  amount  lo  a  waiver  of  formal  de- 
mand, must  occur  after  his  attention  has  been 
called  to  the  circumstances  of  the  claimed 
mistake,  and  after  he  has  had  a  reasonable 
time  and  opportunity  lo  investigate  the  cir- 
cumstances. Thus  it  has  been  held  that 
where  an  overcharge  has  been  made  by  a 
bank,  against  the  account  of  a  depositor  who 
kept  an  open  account  and  deposit  book,  the 
passing  back  the  depositor's  deposit  book 
after  the  overcharge  had  been  made  thereon 
was  not  such  a  denial  of  the  debt  as  to  dis- 
pense with  a  demand,  where  it  did  not  appear 
that,  on  the  occasions  in  which  the  dejiosit 
book  was  written  up  and  returned,  the  atten- 
tion of  either  party  was  called  to  the  fact  of 
the  overcharge.  Goodcll  Brandon  Nat. 
Bank,  63  Vt.  303,  25  Am.  St.  Rep.  766. 

7.  Where  Money  Is  Paid  Through  Uninten- 
tional   Misrepresentation   of    Payee.  —  Leather 
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For  Recovery  of  Property  from  Bailee. 


But  as  a  General  Rule,  Where  the  Money  Is  Innocently  Received,  even  though  it  be  paid 
by  ;i  mistake  of  fact,  as  wiiere  an  overpayment  is  made  through  the  mistake  of 
tlie  ])ayor,  and  without  the  fault  or  knowledge  of  the  party  receiving  it,  it  is 
reasonable  that  the  payee  should  not  be  subject  to  a  suit  until  he  has  been 
notified  of  the  overpayment  and  called  upon  and  had  a  reasonable  opportunity 
to  rectify  the  mistake.* 

d.  Money  Paid  on  Contract  under  Which  Defendant  Is  in 
Default.  —  Also,  where  money  is  paid  in  part  or  in  whole  performance  of  a 
contract,  and  is  retained  by  the  defendant  after  his  repudiation  of  the  terms 
upon  which  it  was  paid,  whether  he  refuses  to  perform  his  part  without  cause* 
or  by  reason  of  the  invalidity  of  the  contract,  as  where  it  is  ultra  vires^  or  not 
enforceable  because  of  the  statute  of  frauds,"*  it  has  been  held  that  an  action 
for  the  money  thus  paid  may  be  brought  without  a  prior  demand. 

e.  Money  Paid  on  Illegal  Contract  Disaffirmed  by  Plaintiff. — 
And  where  money  has  been  obtained  by  an  illegal  contract,  it  has  been  held 
that  it  may  be  recovered  without  a  previous  demand,  though  there  was  no 
refusal  of  performance  on  the  part  of  the  defendant,  but  there  was  a  disafifirm- 
ance  by  the  plaintiff.*    But  this  doctrine  has  met  with  disapproval.® 

/.  Where  Property  Is  Tortiously  Withheld  and  Tort  Is  Waived. 
—  Where  property  is  loaned  to  the  defendant,  and  he  fails  to  return  it,  it  has 
been  held  that  if  the  plaintiff  waives  the  tort  and  sues  in  assumpsit  to  recover 
the  value  thereof,  it  is  not  necessary  to  show  a  demand  of  the  property.' 

3.  For  Recovery  on  Torts.  —  The  question  of  the  necessity  of  demand  in 
causes  of  action  cx  delicto,  as  in  the  case  of  trover,  replevin,  or  nuisance, 
will  be  found  discussed  under  appropriate  titles  in  other  portions  of  this  work.® 

4.  For  Recovery  of  Property  in  Hands  of  Agent.  —  The  general  rule  is,  that 
the  principal  must  make  a  demand  of  the  agent  before  he  can  recover  money 
or  goods  received  by  the  latter  in  the  course  and  by  virtue  of  his  agency.® 
This  question  will  be  found  fully  discussed  in  other  portions  of  this  work.*** 

5.  For  Recovery  of  Property  in  Hands  of  Bailee.  —  It  is  the  general  rule  also, 

Manufacturers'    Bank   v.    Merchants'  Bank,  Rep.  i6i;  Bovver      Thompson,  (Supreme  Ct.) 

128  U.  S.  26;  Varnum  v.  Highgate,  65  Vt.  ig  N.  Y.  Supp.  503;  Stebbins  v.  Union  Pac.  R. 

416.  Co.,  2  Wyoming  71.    Compare  Rutherford  v. 

In  Leather  Manufacturers'  Bank  v.  Mer-  Mclvor,  21    Ala.    750;    Utica  Bank   v.  Van 

chants'  Bank,  128  U.  S.  26,  it  was  held  that  if  Gieson,  18  Johns.  (N.  Y.)  4^5* 

a  bank  upon  which  a  check  is  drawn  payable  2.  Necessity  of  Demand  to  Recover  Money  on 

to   a   particular  person   or  order,  pays  the  Contract   Wilfully  Repudiated  by  Defendant.  — 

amount  of  the  check  to  one  presenting  it  with  Raymond  v.  Barnard,  12  Johns.  (N.  Y.)  274, 

the  forged  indorsement  of  the  payee's  name,  7  Am.  Dec.  317.    See  also  Lyon  v.  Annable,  4 

both  parties  supposing  the  indorsement  to  be  Conn.  350;  Thresher  v.  Stonington  Sav.  Bank, 

genuine,  a  right  of  action  of   the  bank  to  68  Conn.  201. 

recover  back  the  money  from  the  person  so  ob-  3.  Necessity  of  Demand  to  Recover  Money  Paid 

taining  it  accrues  immediately  upon  the  pay-  on  Contract  Ultra  Vires.  —  Dill  v.  Wareham,  7 

ment  of  the  money,  without  a  prior  demand.  Met.  (Mass.)  438.    See  also  Glencoe  v.  McLeod 

In  Sturgis  v.  Preston,  134  Mass.  372,  it  was  County,  40  Minn.  44. 

held  that  an  action  for  money  had  and  re-  4.  Necessity  of  Demand  to  Recover  Money  Paid 

ceived,  to  recover  money  paid  by  the  defend-  on  Contract  Void  under  Statute  of  Frauds.  —  Nel- 

ant  for  a  lot  of  land  in  reliance  upon  the  son  v.  Shelby  Mfg.,  etc.,  Co.,  96  Ala.  515,  38 

defendant's  statement  as  to  the  number  of  Am.  St.  Rep.  116. 

square  feet  therein,  was  maintainable  without  5.  White  v.  Franklin  Bank,  22  Pick.  (Mass.) 

a  previous  demand,  though  it  did  not  appear  181. 

that  there  was  any  fraud  or  a  fraudulent  con-  6.  Keener  on  Quasi-Contracts  266. 

cealmeni  on  the  part  of  the  defendant.  7.  Where  Property  Is  Tortiously  Withheld  and 

1.  Necessity  of  Demand  to  Recover  Money  Inno-  Tort  Is  Waived.  —  Fuller  7'.  Tuska,  (City  Ct.) 

cently  Received  Through  Mistake.  —  Freeman  v.  13  N.  Y.  Supp.  580. 

Jeffries,  L.  R.  4  Exch.  189;  Worley  v.  Moore,  8.  Necessity  of  Demand  to  Recover  on  Torts. — 
77  Ind.  567;  Ford  v.  Brownell,  13  Minn.  184;  See  the  titles  Ejectment;  Trover  and  Cox- 
Bishop  V.  Brown,  51  Vt.  330;  Gillett  v.  Brews-  version;  Nuisances;  Replevin. 
ter,  62  Vt.  312;  Lawion  v.  Howe,  14  Wis.  241;  9.  Necessity  of  Demand  to  Recover  Money  in 
Stocks  V.  Sheboygan,  42  Wis.  315.  See  also  Hands  of  Agent.  —  Ford  v.  Brownell,  13  Minn. 
Pennington  v.  Clifion,  10  Ind.  172;  South  wick  184;  Jones  v.  Cavanaugh,  149  Mass.  124. 

Memphis  First  Nat.  Bank,  84  N.  Y.  420;  10.  See  the  titles  Agency,  vol.  i.  p.  1091; 

Sharkey  v.  Mansfield,  90  N.  Y.  227,  43  Am.  Factors. 
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Denial  of  Liability,  etc. 


that  no  action,  either  on  the  contract  or  in  tort,  will  arise  against  a  mere  naked 
bailee  for  the  money  or  other  personal  property  deposited,  unless  he  has  con- 
verted the  deposit  to  his  own  use,  or  has  lost  it  by  gross  negligence,  without 
proof  of  a  demand  for  the  deposit,  and  a  refusal  on  the  part  of  the  bailee  to 
deliver  the  same.*  And  the  same  general  rule  has  been  laid  down  in  an  action 
of  trover  to  recover  the  value  of  a  chattel  gratuitously  loaned,  the  bailment  in 
such  case  being  for  the  sole  benefit  of  the  bailee.*  But  the  question  of  the 
necessity  of  a  demand  for  the  thing  bailed  in  these  cases,  and  in  the  case  of 
bailment  for  the  benefit  of  both  parties  as  well,  will  be  found  discussed  at 
length  in  other  portions  of  this  work.^ 

III.  ClECUMSTANCES  DISPENSING  WITH  DEMAND  —  1.  In  General.  —  Though 
in  a  special  cause  of  action  a  demand  before  suit  would  ordinarily  be  necessary, 
there  may  nevertheless  arise  circumstances  which  will  dispense  with  a  demand 
in  a  given  case. 

2.  Denial  of  Liability  or  Refusal  of  Performance.  —  Thus,  since  the  legitimate 
object  of  a  demand  is  to  enable  the  party  upon  whom  it  is  made  to  perform 
his  contract  or  discharge  his  liability  agreeably  to  the  nature  of  it  without  a 
suit  at  law;  '*  whenever  such  party  wholly  denies  the  right  of  the  other,  asserts 
title  in  himself,  or  unqualifiedly  refuses  to  perform  his  obligation,  a  demand 
must  be  useless,  and  therefore  unnecessary,  since  the  law  does  not  require  a 
useless  thing.*'*    But,  to  have  this  effect,  the  denial  or  refusal  must  relate  to 


1.  Demand  Prior  to  Action  Against  Naked  Bailee 
Necessary  as  General  Rule.  —  Stewart  v.  Frazier, 
5  Ala.  114;  McLain  -.  Huffman,  30  Ark.  428; 
Montgomery  v.  Evans,  8  Ga.  178;  Ferguson 
Dunn,  28  Ind.  58;  Hosmer  v.  Clarke,  2  Me. 
308;  Brown  v.  Cook,  9  Johns.  (N.  Y.)  361; 
West  V.  Murph,  3  Hill  L.  (S.  Car.)  284;  Jack- 
man  V.  Partridge,  21  Vt.  558.  See  also  the 
title  Trover  and  Convkrsion. 

Recovery  from  Stakeholder.  —  Accordingly  it 
has  been  held  that  where  a  wager  is  illegal, 
either  party  may  claim  the  money  deposited  by 
him  from  the  stakeholder,  even  after  the  wager 
is  decided  against  such  party,  if  demand  is 
made  therefor  before  the  money  is  actually  paid 
over.  Dancy  Phelan.  82  Ga.  243 ;  Cleveland 
V.  Wolff,  7  Kan.  184;  Stacy  v.  Foss,  ig  Me. 
335,  36  Am.  Dec.  755;  Wilkinson  z-.  Tousley, 
16  Minn.  299;  Deaver  v.  Bennett,  29  Neb.  812, 
26  Am.  St.  Rep.  415;  Tarleton  v.  Baker,  18  Vt. 
9,  44  Am.  Dec.  358.  Compare  Ball  v.  Gilbert, 
12  Met.  (Mass.)  397.  See  further  on  this  ques- 
tion the  title  Gamuling  Contrac  i  s. 

Also  it  has  been  held  that  where  a  stake- 
holder agreed  to  hold  money  of  betters  and 
pay  it  over  to  the  winner,  it  was  clear  that 
when  his  right  to  pay  under  the  agreement 
ceased,  as  where  the  race,  which  was  the  sub- 
ject-matter of  the  bet,  was  declared  off,  he  was 
under  no  obligation  to  do  an  act  of  a  different 
kind  and  to  seek  out  the  original  parlies  and 
return  them  their  money;  but  it  was  sufficient 
if  he  safely  kept  the  money  until  a  demand 
was  made  therefor.  Jones  v.  Cavanaugh,  149 
Mass.  124. 

2.  Necessity  of  Demand  to  Recover  Gratuitous 
Loan.   -  Ross  7'.  Clark,  27  Mo.  549. 

Where  Loan  Is  for  Definite  Time. —  In  Clapp 
V.  Nelson,  12  Tex.  370,62  .Am.  Dcx.  530,  it  was 
held  that  where  property  is  loaned  for  a  defmitc 
period  as  for  a  day  or  two,  if  it  be  not  returned 
at  the  end  of  the  longer  period,  the  lender  can 
sustain  an  action  for  the  recovery  of  the  prop- 
erty, or,  if  that  cannot  be  obtained,  its  value, 
without  a  previous  demand. 

9  C.  of  L. — 14  aog 


3.  See  the  titles  Pledge  and  Collateral 
Security;  P.'Vwnbrokers;  Trover  and  Con- 
version; Carriers  of  Goods,  vol.  5,  p. -230; 
Contracts  of  Hire,  vol.  7,  p.  314. 

4.  Object  of  Demand.  —  Heard  v.  Lodge,  20 
Pick.  (Mass.)  61,  32  Am.  Dec.  197. 

In  Cox  V.  Delmas,  99  Cal.  104,  the  court 
said:  "The  reason  of  the  rule  requiring  a 
demand  is,  that  it  would  be  unjust  and  inecjui- 
lable  to  subject  a  defendant  to  litigation  with- 
out first  notifying  him  of  plaintiff's  claim,  so 
that  he  might  have  an  opportunity  of  com- 
pliance with  it  without  the  annoyance  and  ex- 
pense of  a  suit." 

5.  Where  Demand  Would  Be  Unavailing  —  Ar- 
kansas. —  Henry  v.  Fine,  23  Ark.  417. 

California.  —  Cox  v.  Delmas,  99  Cal.  104; 
Becker  z/.  Feigenbaum,  (Cal.  1896)45  Pac.  Rep. 
837- 

Colorado.  — Gottlieb  v.  Hartman,  3  Colo.  53. 

Florida.  —  Webster  v.  Brunswick-Balke  Col- 
lender  Co.,  37  Fla.  433. 

Illinois.  —  Oswald  v.  Hutchinson,  26  111. 
App.  273;  Kingman  v.  Reinemer,  58  111.  App. 
173;  Sinamaker  v.  Rose,  62  111.  App.  118. 

Iowa.  —  Smith  v.  McLean,  24  Iowa  322;  De- 
lancey  v.  Holcomb,  26  Iowa  94;  Redding  v. 
Page,  52  Iowa  406;  Leek  v.  Cheslcy,  98  Iowa 
593-_ 

Kansas.  —  Shoemaker  v.  Simpson,  16  Kan. 
43;  Chapin  v.  Jenkins,  50  Kan.  385;  Greena- 
walt  V.  Wilson,  52  Kan.  109;  Schmidt  v. 
Bender,  39  Kan.  437;  Jordan  v.  Johnson,  i 
Kan.  App.  656;  State  Bank  v.  Norduft,  2  Kan. 
App.  55;  Burgwald  v.  Donelson,  2  Kan.  App. 
301. 

Louisiana. — Abels  -'.Glover,  15  La.  Ann. 
247. 

Maine.  —  O'Neil  v.  Bailey,  68  Me.  429. 
Maryland.  —  Bonaparte  v.  Clagett,  78  Md. 
87. 

Massachusetts.  —  Lent  7/.  Padclford,  10  Mass. 
230,  6  Am.  Dec.  119;  Heard-'.  Lodge,  20  Pick. 
(Mass.)  61,  32  Am.  Dec.  197. 

Michigan.  —  Galvin    -'.  Galvin  Brass,  etc., 
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Inability  to  Perform  Obligation. 


the  identical  claim  sued  for.' 

3.  Inability  to  Perform  Obligation.  —  On  the  principle,  also,  that  the  demand 
would  be  unavailint^,  the  failure  to  make  a  demand  before  suit  may  be  cured 
by  proof  that  the  defendant  could  not  have  complied  with  the  demand.* 
Thus  where  a  person  contracted  to  assign  his  interest  in  certain  lands  to 
another  within  a  specified  time  upon  payment  of  consideration  therefor,  it 
was  held  that  a  request  by  the  vendee  for  the  performance  of  the  contract 
was  unnecessary  where  it  appeared  that  the  vendor  had,  prior  to  the  stipu- 
lated time,  assigned  his  interest  to  a  stranger.*    But  it  has  been  held  that 


Works,  Si  Mich.  i6;  Breitenwischer  v. 
Clough,  (Mich.  1896;  69  N.  W.  Rep.  88;  Pierce 
f.  Underwood,  (Mich.  1897)  70  N.  W.  Rep.  419. 

Mifinesota.  —  Guthrie  v.  Olson,  44  Minn.  404. 

Mississippi.  —  Newell  v.  Newell,  34  Miss.  385. 

Nebraska.  —  Ogden  v.  Warren,  36  Neb.  715. 

New  York. — Reading  7'.  Lamphier,  (Supreme 
Ct.)  9  N.  Y.  Supp.  596;  Walsh  v.  Ostrander,  22 
Wend.  (N.  Y.)  178;  Robinson  v.  Frank,  107  N. 
Y.  655,  12  N.  Y.  St.  Rep.  467. 

North  Carolina.  —  Taylor  v.  Hodges,  105  N. 
Car.  344;  J.  H.  Hayes  Woolen  Co.  v.  McKin- 
non,  114  N.  Car.  661. 

Oregon.  —  Rosenau  v.  Syring,  25  Oregon  386. 

Pennsylvania.  —  Springer  v.  Groom,  (Pa. 
1888)  12  Atl.  Rep.  446. 

Rhode  Island.  —  Claflin  v.  Gurney,  17  R.  I. 
185. 

South  Dakota.  —  Consolidated  Land,  etc.,  Co. 
V.  Mawley,  7  S.  Dak.  229 

Vermont.  —  Goodell  Brandon  Nat.  Bank, 
63  Vt.  303,  25  Am.  St.  Rep.  766. 

Washington.  —  Oregon  Imp.  Co.  v.  Seattle 
Gas  Light  Co.,  4  Wash.  634;  Chappell  v. 
Woods,  9  Wash.  134;  Burrows  v.  McCalley,  17 
Wash.  269;  Seattle  Nat.  Bank  Meerwaldt,  8 
Wash.  630. 

IViseonsin.  —  Corbitt  v.  Stonemetz,  15  Wis. 
170;  Stevens  Point  First  Nat.  Bank  v.  Kick- 
busch,  78  Wis.  218;  Wadleigh  7).  Buckingham, 
80  Wis.  230;  Byrne  Byrne,  89  Wis.  659; 
Hyland  v.  Bohn  Mfg.  Co.,  92  Wis.  157. 

Wyoming.  —  Bunce  v.  McMahon,  (Wyoming 
1895)  42  Pac.  Rep.  23. 

Compare  Russell  v.  Englehardt,  24  Mo.  App. 
36. 

In  Abels  v.  Glover,  15  La.  Ann.  247,  the 
court  said:  "  The  party  is  not  required  to  de- 
mand performance  of  him  who  has  already  ex- 
pressly refused  to  perform  his  obligation — for 
lex  neminem  cogit ad  vana." 

Where  the  plaintiff  went  to  the  house  of  the 
defendant  and  requested  a  settlement  for  work 
done,  but  was  driven  from  the  premises  by  the 
defendant  with  threats  of  bodily  injury,  it  was 
held  that  this  was  equivalent  to  a  demand  by 
the  plaintiff,  and  a  denial  on  the  part  of  the 
defendant  of  all  liability  to  pay  the  plaintiff  for 
his  labor,  and  that  the  plaintiff  had  a  light  so 
to  regard  it.    Spencer  v.  Storrs,  38  Vt.  156. 

Where  it  appeared  that  the  administrator  of 
a  vendor  of  real  estate  had  filed  a  petition  to  sell 
the  land  as  the  property  of  the  decedent,  and 
asserted  that  the  latter  was  the  owner  thereof 
when  he  died,  and  it  appeared  also  that  the 
heirs  were  asserti  ng  title  thereto,  a  demand  for 
a  conveyance  was  not  a  prerequisite  to  a  suit 
for  specific  performance.  Denlar  v.  Hile,  123 
Ind.  68.  To  the  same  effect  see  Burns  v.  Fox, 
113  Ind.  205;  Cutsinger  v.  Ballard,  115  Ind. 
93.    See  also  Stix  v.  Sadler,  109  Ind.  254. 


Necessity  of  Demand  for  Recovery  of  Purchase 
Money  in  Suit  for  Specific  Performance  and  for 
Damages.  —  In  a  suit  to  enforce  the  specific  per- 
formance of  a  contract  relating  to  real  estate 
and  for  damages,  it  has  been  held  that  no 
special  demand  prior  to  suit  is  essential  to  the 
recovery  of  money  advanced  on  such  contract 
and  retained  by  the  defendant  after  his  repudi- 
ation of  the  terms  upon  which  it  was  paid. 
Thresher  v.  Stonington  Sav.  Bank,  68  Conn. 
201. 

1.  Denial  to  Operate  as  Excuse  Must  Relate  to 
Claim  Demanded.  —  Goodell  v.  Brandon  Nat. 
Bank,  63  Vt.  303,  25  Am.  St.  Rep.  766. 

2.  Inability  to  Perform  Obligation  as  Excusing 
Demand.  —  Wyman  v.  Fowler,  3  McLean  (U. 
S.)  467;  Wilstach  v.  Hawkins,  14  Ind.  541; 
Dwyer  v.  Tulane  Educational  Fund,  47  La. 
Ann.  1232. 

Marriage  to  Another  Person  as  Dispensing  with 
Necessity  of  Request  on  Contract  to  Marry.  —  In  a 

declaration  for  breach  of  promise  to  marry  the 
plaintiff  within  a  reasonable  time  after  request 
by  her,  it  has  been  held  that  if  the  count  shows 
that  the  defendant,  after  promise  and  before 
action  brought,  married  a  person  other  than 
the  plaintiff,  a  request  was  not  a  necessary 
a\erment.  Short  v.  Stone,  8  Q.  B.  358,  55  E. 
C.  L.  358.  To  the  same  effect  see  Caines  v. 
Smith,  15  M.  &  W.  189.  See  also  the  title 
Breach  of  Promise  of  Marriage,  vol.  4,  p. 
891. 

A  Demand  of  Goods  Contracted  to  Be  Sold  is  not 

required  when  it  would  be  useless  to  make  one, 
as  when  the  vendor  has  disabled  himself  from 
complying  with  the  contract.  Clark  v.  Cran- 
dall,  3  Barb.  (N.  Y.)  612. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  to  furnish  certain  goods,  a 
demand  for  the  delivery  of  the  goods  has  been 
held  to  be  unnecessary  where  the  contractor 
who  was  to  deliver  them  had  made  an  assign- 
ment for  the  benefit  of  creditors,  and  had  there- 
by disabled  himself  to  specifically  perform  his 
agreement.  Laybourn  v.  Seymour,  53  Minn. 
105. 

Demand  Before  Action  in  Tort  Dispensed  With. 

—  Where  no  return  had  been  made  to  the  clerk 
of  the  circuit  court  of  a  sale  of  land  for  the 
United  States  direct  tax  of  1815,  to  enable  him 
to  give  a  deed  to  the  purchaser,  it  was  held 
that  a  demand  of  a  deed  was  not  necessary  in 
order  to  sustain  an  action  on  the  case  by  the 
purchaser  against  the  tax  collector  for  not 
causing  such  a  return  to  be  made.  Holden  v. 
Eaton,  7  Pick.  (Mass.)  15.  See  also  Wylie  -'. 
Grundysen,  51  Minn.  360,  38  .\m.  St.  Rep.  509. 

3.  Necessity  of  Demand  for  Conveyance  Dispensed 
With  by  Conveyance  to  Another.  —  Lovelock 
Franklyn,  8  Q.  B.  371,  55  E.  C.  L.  371. 

Where  a  plaintiff  declared  upon  a  contract  by 
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the  mere  fact  of  the  existence,  at  the  time  fixed  for  the  concurrence  of  the 
mutual  performance  of  an  executory  contract  for  the  conveyance  of  real 
estate,  of  a  Hen  or  incumbrance  on  the  property  which  it  is  in  the  power  of 
the  vendor  to  remove,  does  not  reheve  the  vendee  from  the  necessity  of  mak- 
ing a  tender  and  demand  of  performance  as  a  condition  precedent  to  the 
maintenance  of  an  action  to  recover  money  paid  on  the  contract,  or  for  dam- 
ages, as  for  a  breach  of  the  contract  on  the  part  of  the  vendor.* 

4.  Absence  and  Concealment  of  Person  upon  Whom  Demand  Is  to  Be  Made.  — 
Also,  it  has  been  held,  in  an  action  against  a  public  officer  on  his  official  bond 
for  money  which  he  had  neglected  to  pay  over  to  his  successor  in  office,  that 
a  demand  is  unnecessary  before  the  institution  of  suit,  where  it  appears  that 
he  had  left  his  usual  place  of  residence  and  concealed  his  new  place  of  abode 
so  that  he  could  not  be  found.* 

(5)  Second  Demand  as  Waiver  of  Prior  Demand.  —  A  right  of  action  which 
has  accrued  by  reason  of  a  refusal  to  comply  with  a  demand  will  not  be 
waived  by  a  subsequent  demand,^  unless,  at  least,  the  person  upon  whom  the 
demand  is  made  in  response  to  the  subsequent  demand  indicates  a  readiness 
to  comply  therewith.* 

rV".  Mode  of  Making  Demand  —  No  Particular  Form  of  Language  Necessary.  —  As  a 
general  rule,  in  the  absence  of  statute,*  no  formal  language  is  necessary  to 
constitute  a  valid  demand  ;  any  language  is  sufficient  which  is  so  clear  as  to 
leave  no  doubt  or  misunderstanding  as  to  what  is  intended  by  the  request.® 


a  defendant,  then  holding  land  for  a  term  of 
years,  to  assign  all  his  interest  to  the  plaintiff, 
on  payment  by  the  plaintiff  of  one  hundred  and 
forty  pounds  within  seven  years  from  a  day 
named,  and  before  the  seven  years  had  expired 
the  defendant  assigned  all  his  interest  to  a 
stranger,  an  averment  of  a  request  was  held  to 
be  unnecessary.  Lovelock  v.  Franklyn,  8  Q. 
B.  371,  55  E.  C.  L.  371. 

1.  Ziehen  v.  Smith,  148  N.  Y.  558,  disapprov- 
ing^ Morange  v.  Morris,  3  Keyes(N.  Y.)  48,  and 
Ingalls  V.  Hahn,  47  Hun  (N.  Y.)  104.  See 
also  Campbell  v.  Prague,  6  N.  Y.  App.  Div. 
554;  Hartley  -■.  James,  50  N.  Y.  38. 

2.  Concealment  of  Abode  by  Person  upon  Whom 
Demand  Is  to  Be  Made  as  Excusing  Failure  to  De- 
mand.—  Jenks  '■.  School  Dist.,  i^^  Kan.  356. 

3.  Prior  Demand  Not  Waived  by  Second  Demand. 
—  Hill  ■'.  Hobart,  i'.  M<-.  i(.4- 

4.  Prior  Demand  Waived  by  Second  with  Which 
Defendant  Offers  to  Comply.  —  Widner  Walsh, 
3  Colo.  548.  In  this  case  it  was  held  that  a 
right  of  action  which  has  accrued  by  reason  of 
a  refusal  upon  demand  to  deliver  specific 
articles  of  property  according  to  contract  is 
waived  by  a  subsequent  demand,  if  the  party 
upon  whom  the  demand  is  made  indicates  a 
readiness  to  deliver  according  to  contract. 

In  Wintei bottom  v.  -Morehouse,  4  Gray 
(Mass.)  332,  it  was  held  that  a  demand  for 
goods  alleged  to  have  been  converted  is  not  a 
waiver  of  a  previous  demand  for  the  same 
goods  with  which  the  wrongdoer  refused  to 
comply.  In  this  case  the  plaintiff  introduced 
evidence  to  show  that  to  the  second  demand 
the  defendant  replied  tiiat  he  should  not  have 
the  property  unless  he  sued  hini  for  it,  and  the 
delendant  introduced  evidence  tending  to  show 
that,  before  he  had  a  rcasf)nable  opportunity  to 
deliver  the  property  in  response  to  the  second 
demand,  a  writ  was  served  upon  him.  The 
court  said  in  the  case:  "  The  first  tlemand  at 
Greenfield  was  good;  the  refusal  to  deliver  the 
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goods  there,  if  found  by  the  jury,  was  evidence 
of  a  conversion,  and  if  not  then  delivered  up, 
the  subsequent  demand  at  Worcester  was  not  a 
waiver." 

But  in  Manwell  v.  Briggs,  17  Vt.  183,  the 
court  said:  "  But  the  evidence  of  a  conversion 
which  should  result  from  a  mere  demand  and 
refusal  would  be  very  much  affected  by  a  sub- 
sequent demand,  and  the  defendant's  then 
offering  to  surrender  the  property."  See  also 
Hay  ward  v.  Seward,  i  M.  &  S.  459,  28  E.  C.  L. 
269. 

5.  Statutory  Requirement  as  to  Mode  of  Demand. 

—  Brenot  r  .  Robinson,  loS  Cal.  143. 

6.  No  Ftrmal  Language  Necessary  to  Constitute 
Demand  as  General  Rule. —  People's  Mut.  F.  Ins. 
Co.  ? .  Clark,  12  (irav  (Mass.)  165;  Clough  v. 
Unity,  18  N.  H.  75. 

Showing  a  bill  to  a  debtor  and  asking  him  to 
pay  it  has  been  held  to  be  a  sufficient  demand 
of  the  amount  of  such  bill.  People's  Mut.  F. 
Ins.  Co.  -■.  Clark,  12  Gray  (Mass.)  165. 

In  an  action  upon  an  agreement  which  certi- 
fied that  the  defendant  had,  on  a  certain  day, 
sold  to  the  plaintiff  certain  mortgage  bonds, 
being  four  in  number,  and  one  of  them,  called 
the  "  F.  C.  Wiantbond,"  for  two  thousand  five 
hundred  dollars,  by  which  the  defendant 
agreed  to  take  back  the  same  bonds  on  thirty 
days'  notice,  the  plaintiff  paying  the  defendant 
a  commission  of  one  per  cent.,  it  was  held  that 
there  was  sufficient  evidence  thai  a  demand  had 
been  made  upon  the  defendant  where  it  ap- 
peared that  the  plaintiff  took  to  the  defendant 
a  letter  which  he  had  received  from  an  insur- 
ance company,  stating  that  the  mill  on  Wiant's 
land  had  been  burned,  and  thai  the  insurance 
company  refused  to  pay,  and  the  plaintiff  testi- 
fied that  he  delivered  the  bond  to  the  defendant 
and  said  to  him:  "  I  have  brought  this  bond 
back  to  you,  and  I  am  glad  it  has  so  happened 
that  I  have  a  good  backer  that  is  aiile  tf)  pay 
for  them  and  do  as  he  agreed.  This  bond  I 
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Prior  Suit  as  Demand.  — A  prior  Suit,  even  for  the  same  cause  of  action  in  which 
tlic  phiintilT  has  once  been  nonsuited,  may  operate  both  as  a  notice  and  a 
demand  made  of  his  claim.* 

Necessity  of  Demand  in  Writing.  —  As  a  general  rule,  where  a  demand  is  required 
before  suit,  it  m\\\  be  either  oral  or  written.  Thus,  in  the  absence  of  statute,* 
a  demand  for  the  performance  of  a  contract  need  not  be  in  writing  where 
there  is  no  express  stii)ulation  to  that  effect  in  the  contract  to  be  performed.* 

Waiver  of  Material  Informality.  —  It  seems  to  be  well  settled  that  where  a  demand 
is  made,  and  there  is  a  denial  of  all  liability  or  an  unqualified  refusal  of  per- 
formance on  the  part  of  the  person  upon  whom  the  demand  is  made,  the 
demand,  though  informal,  will  be  valid  and  legal;'*  this  doctrine,  in  some  of 


bought  of  you  to  be  paid  in  thirty  days.  I  de- 
liver it,  and  shall  expect  you  to  pay  it  back  ac- 
cording as  agreed."  Van  Deusen  v.  Steele,  162 
Mass.  26S. 

Bequest  of  Deed  SufB.cient  Without  Production  of 
Bond  Contracting  to  Convey.  —  Where  two  de- 
fendants had  received  payment  in  full  for  a 
tract  of  land,  and  had  given  a  bond  to  the 
plaintifT,  conditioned  that  they,  "  in  a  reason- 
able time  after  request,  shall  make  and  execute 
to  [the  plaintiff]  or  assigns  a  good  and  suffi- 
cient deed  to  convey  the  title  to  said  premises  " 
a  request  for  the  deed  may  be  good,  without 
the  production  of  the  bond  at  the  time.  Hill 
Hobart,  16  Me.  164. 

Where  Money  Has  Been  Paid  Through  Mistake, 

whatever  language  gives  the  payee  notice  of 
the  overpayment  and  calls  upon  him  to  rectify 
the  mistake  is  sufficient.  Bishop  v.  Brown,  51 
Vt.  330;  Gillett  V.  Brewster,  62  Vt.  312. 

Where  Specification  of  Articles  in  Demand  Neces- 
sary.—  It  has  been  held  that  where,  by  the 
terms  of  a  contract,  payment  is  to  be  made  in 
such  articles  as  suit  the  payee,  a  demand  there- 
for should  specify  the  kind  of  articles  desired. 
Frazee  v.  McChord,  I  Ind.  224. 

Demand  for  "  Money  "  Construed  as  Including  a 
Note.  —  Where  a  defendant  agreed  to  pay  for 
the  surrender  of  a  lease  "  eight  hundred  and 
fifty  dollars,  fifty  dollars  of  said  sum  to  be  paid 
by  surrender  to  plaintiff  of  his  note  for  fifty 
dollars,  then  held  by  defendant,  and  the  bal- 
ance in  money,"  it  was  held  that  the  agree- 
ment was  to  pay  eight  hundred  and  fifty 
dollars,  fifty  dollars  of  which  could  be  paid  by 
the  note;  and  that  it  was  not  a  contract  to 
pay  eight  hundred  dollars  and  surrender  up 
the  note,  and  that  a  demand  for  payment  of  the 
"  money  "  was  substantially  a  demand  for 
the  note  also,  and  a  failure  to  pay  authorized 
the  plaintiff  to  sue  for  the  eight  hundred  and 
fifty  dollars  and  recover  that  amount.  Cosand 
V.  Bunker,  2  S.  Dak.  294. 

Contract  Construed  Not  to  Require  "  Daily  De- 
mand."—  Where  a  contract,  whereby  the  de- 
fendants agreed  to  deliver  coal  from  a  certain 
mine  to  the  plaintiff,  stipulated  that  "  the  daily 
demand  for  coal  by  said  company  shall  at  no 
time  exceed  one-half  of  the  daily  output  of  said 
mine,"  it  was  held  that  it  was  not  necessary 
for  the  plaintiff,  in  order  to  recover  for  a  fail- 
ure to  deliver  the  coal,  to  show  that  it  made  a 
daily  demand  for  one-half  the  daily  output  of 
the  mine,  but  that  a  general  demand  was  suffi- 
cient. Watson  Coal,  etc.,  Co.  v.  James,  72 
Iowa  184. 

Demand  of  More  Than  Is  Due  by  Contract. — The 

fact  that  a  party  demands  more  than  he  is  en- 


titled to  receive  by  contract  will  not  alone 
justify  the  other  party  in  refusing  to  deliver 
that  part  of  the  property  to  which  the  party 
making  the  demand  is  in  fact  entitled,  provided 
it  is  distinct,  well  known,  and  clearly  dis- 
tinguishable from  that  to  which  the  demanding 
party  has  no  right.  Colby  v.  Reed,  99  U.  S. 
560.    See  also  Gragg  v.  Hull,  41  Vt.  217. 

In  an  Action  of  Replevin  it  has  been  held  that 
to  constitute  a  sufficient  demand  the  word 
"  demand  "  is  not  necessary  to  be  used,  but 
any  words  will  suffice,  provided  they  are  un- 
derstood by  the  parties  to  be  a  claim  of  prop- 
erty on  one  side,  and  to  have  it  delivered  to  the 
claimant,  and  a  refusal  so  to  deliver.  Truax 
V.  Parvis,  7  Houst.  (Del.)  330.  See  also  Henry 
V.  Harbison,  23  Ark.  25;  Appleton  v.  Barrett, 
29  Wis.  221 ;  Merriam  v.  Lynch,  53  Wis.  82; 
Kiefer  v.  Carrier,  53  Wis.  404. 

For  sufficiency  in  form  of  demand  in  order 
to  constitute  a  conversion,  see  the  title  Trover 
AND  Conversion. 

Manner  of  —  Demand  of  Performance  by  OfiB.cer  of 
Duty  Imposed  by  Law.  —  In  Boyden  v.  Burke, 
14  How.  (U.  S.)  575,  it  was  held  that  it  is  the 
duty  of  the  commissioner  of  patents  to  give 
authenticated  copies  to  any  person  on  a  reason- 
able request  and  on  payment  of  the  legal  fees; 
but  the  party  entitled  to  such  services  must  re- 
quest their  performance  in  a  proper  manner, 
and  not  accompany  his  demand  with  insult  or 
abuse,  for  in  that  case  the  commissioner  will 
not  be  held  responsible  for  refusing  to  comply 
with  the  demand;  but  when  a  second  applica- 
tion is  made,  in  a  proper  manner,  it  is  the  duty 
of  the  commissioner  to  comply  with  it. 

See  further  the  title  Public  Officers. 

1.  Prior  Suit  as  Demand. — Linn  v.  McClelland. 
4  Dev.  &  B.  L.  (20  N.  Car.)  458 ;  Nixon  v.  Long, 
II  Ired.  L.  (33  N.  Car.)  428. 

2.  Thus  in  Berard  <■'.  Boagni,  30  La.  Ann. 
1125,  it  was  held  under  statute  in  Louisiana, 
that  before  a  party  can  be  held  in  damages  for 
failing  to  do  what  he  has  contracted  to  do,  he 
must  be  put  in  default  by  a  written  demand, 
or  a  verbal  demand  in  the  presence  of  two  wit- 
nesses. 

3.  Colby  V.  Reed,  99  U.  S.  560. 

4.  Waiver  of  Material  Informality  in  Demand. 

—  Bartlett  v.  Adams,  43  Ind.  447;  Kimball 
Bellows,  13  N.  H.  58;  Appleton  v.  Barrett,  29 
Wis.  221;  Merriam  z'.  Lynch,  53  Wis.  82. 

Where  a  defendant  had  inclosed  his  thereto- 
fore uninclosed  lands,  and  by  so  doing  a  fence 
owned  by  the  plaintiff  became  a  partition  fence, 
and  the  plaintiff  thereafter  called  upon  the  de- 
fendant and  demanded  pay  for  one-half  of  the 
value  of  such  partition  fence,  and  the  defend- 
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the  decisions,  being  based  upon  the  ground  that  if,  when  the  demand  is  made, 
a  specific  objection  is  made  as  a  reason  for  not  complying  with  the  demand, 
all  other  objections  which  if  made  might  be  readily  obviated  are  waived.* 

V.  By  Whom  Demand  Should  Be  Made.  —  Demand  should,  in  general,  be 
made  by  the  party  who  is  to  be  benefited  thereby,  or  by  his  duly  authorized 
agent.* 

When  Objection  to  Demand  by  Stranger  Should  Be  Taken.  —  Where  a  demand  is  made 
by  a  third  person,  the  party  upon  whom  the  demand  is  made  has  a  right  to 
require  reasonable  evidence  of  the  authority  of  the  individual  to  make  it ;  ^ 
but  it  has  been  held  that  if  no  exception  is  taken  at  the  time,  then  a  subse- 
quent commencement  of  a  suit  by  the  party  in  whose  behalf  it  was  made 
claiming  under  such  a  demand  is  a  ratification  of  the  act,  and  prima  facie 
proof  at  least  that  it  was  made  with  his  authority,  and  objection  that  the 
authority  was  not  shown  when  the  demand  was  made  cannot  be  taken  at 
the  trial  at  which  the  demand  is  offered  in  evidence.* 


ant  did  not  object  that  the  value  had  not  been 
estimated,  but  denied  his  liability,  and  stated 
that  he  would  pay  no  amount  whatever,  such 
refusal  waived  an  estimate  of  the  value  as  a 
prerequisite  to  the  maintenance  of  an  action. 
Bartlett  v.  Adams.  43  Ind.  447. 

Demanding  Too  Much. —  In  Kimball  v.  Bel- 
lows, 13  N.  H.  70,  it  was  held  that  where 
claims  are  taken  up  for  the  benefit  of  another, 
and  on  demand  of  payment  a  mere  general 
refusal  is  given,  without  any  cause  assigned 
or  inquiry  made,  the  demand  is  good,  notwith- 
standing it  includes  a  claim  which  the  party  is 
not  bound  to  pay,  and  though  no  precise  sum 
is  named  as  the  amount  due. 

In  King  v.  Fitch,  2  Abb.  App.  Dec.  (X.  Y.) 
508,  it  was  held,  in  an  action  of  trover,  that 
where  the  owier  of  property  which  came  law- 
fully to  the  defendant's  possession  demands  a 
delivery  of  more  than  he  is  entitled  to,  the  de- 
fendant, if  he  refuses  absolutely  to  deliver  any, 
cannot  afterwards  object  that  the  demand  was 
for  too  much. 

To  the  same  effect  see  Marine  Bank  v.  Fiske, 
71  N.  Y.  353.  Compare  h\nTi^\on  v.  Lipscomb, 
I  Q.  B.  776,  41  E.  C.  L.  772.  See  also  the  title 
Trover  and  Conversion. 

Demand  Informal  under  Statute.  —  In  Wey- 
mouth V.  Gorham,  22  Me.  3S5,  it  was  held  that 
where  a  dcrhand  made  is  not  such  as  is  required 
by  statute,  but  is  nevertheless  treated  by  the 
other  party  as  a  legal  demand,  and  payment  is 
refused  on  the  ground  that  nothing  is  due,  the 
right  to  make  the  objection  afterwards  to  the 
informality  is  waived. 

1.  Bartlett  v.  Adams,  43  Ind.  447;  Kimball 
f.  Bellows,  13  N'.  H.  58. 

It  would  seem,  however,  that  the  doctrine 
may  be  'placed  on  the  additional  ground,  that 
since,  in  the  case  mentioned  in  the  text,  a  de- 
mand would  be  unavailing,  and  hence  no 
demand  whatever  would  be  necessary,  for  a 
stronger  reason  all  the  formalities  of  a  demand 
will  not  be  essential.  See  Richardson  v. 
Learned,  10  Pick.  (.Mass.)  262;  Heard  f.  Lodge, 
20  Pick.  (Mass.)  53,  32  .\m.  Dec.  197. 

2.  By  Whom  Demand  Should  in  General  Be  Made. 
—  Solomons  7/.  Dawes,  i  Ksp.  N".  1'.  S3;  Taylor 
V.  Spears,  6  Ark.  3S1,  44  Am.  Dec.  519;  Burk- 
haltcr  V.  Bullock,  20  Ga.  257;  Blankcnship  v. 
Herry,  2S  Tex.  448. 

Demand  by  Person  Standing  in  Loco  Parentis.  — 
In  Newman  v.  Bennett,  23  111.  427,  it  was  held 


that  a  demand  made  by  one  who  stands  in  loco 
parentis  to  an  infant  is  sufficient  to  justify  re- 
plevin. 

Demand  of  Damages  by  Administrator,  —  \  de- 
mand by  an  administrator  for  damages  which 
have  been  awarded  for  laying  out  a  highway 
over  a  decedent's  land  has  been  held  to  be  suffi- 
cient if  its  purport  be  understood  by  the  par- 
ties on  whom  it  is  made,  and  thej-  know-  the 
office  he  holds,  although  no  formal  explanation 
is  made.    Clough  v.  Unity,  18  N.  H.  75. 

By  the  terms  of  a  mortgage,  which  was  the 
only  evidence  of  the  indebtedness  secured  by 
it,  the  debt  was  "  to  be  paid  by  the  mortgagor 
to  the  mortgagee  when  called  on  by  said  mort- 
gagee, and  the  mortgagor  does  not  agree  to  pay 
the  above  sum  to  anj-  one  else  except  said  mort- 
gagee; "  it  was  held,  in  a  suit  upon  such  mort- 
gage by  the  administrator  of  the  estate  of  the 
deceased  mortgagee,  that  it  must  be  proved  that 
a  demand  for  the  payment  of  the  debt  secured 
was  made  on  such  mortgagor  during  the  life- 
time of  such  mortgagee  by  him  or  his  agent, 
and  that  proof  of  a  demand  by  his  adminis- 
trator was  not  sufficient.  Sebrell  v.  Couch,  55 
Ind.  122. 

Demand  by  Partner.  —  Where  M.  and  F.  were 
copartners  in  the  manufacture  and  sale  of 
pumps,  and  F.  sold  to  A.  a  pump,  to  be  paid 
for  in  personal  property,  to  be  delivered  only 
on  the  order  of  F.,  and  afterwards  M.,  without 
such  order,  demanded  it  of  .'\.,  who  did  not 
know  that  M.  and  F.  were  copartners,  except 
from  M.'s  assertion,  it  was  held  that  there  was 
no  proper  demand,  and  that  A.  was  not  obliged 
to  comply  with  it  by  delivering  the  properly. 
McBain  v.  Austin,  id  Wis.  87.  S2  .\m.  Dec.  705. 

3.  Right  of  Person  on  Whom  Demand  Is  Made  to 
Require  Evidence  of  Authority  of  Person  Demand- 
ing.—  Solomon  V.  Dawes,  i  Esp.  N.  P.  S3; 
Robertson  v.  Crane,  27  Miss.  362,  61  .Am.  Dec. 
520;  Connah  v.  Hale,  23  Wend.  (N.  Y.)  462; 
Blankenship  v.  Berry,  28  Tex.  449. 

4.  Objection  to  Demandant's  Authority  to  Be 
Taken  When  Demand  Is  Made.  —  Baxter  ;■.  Mc- 
Kinlay,  16  Cal.  76;  I'aync  v.  Smith,  12  N.  H. 
34;  Grafton  v.  F"ollansbee,  16  N.  II.  450,  41  Am. 
Dec.  736.  It  seems  that,  in  the  above  cases, 
no  objection  whatever  was  taken  to  the  de- 
mand; there  was  simply  a  failure  to  comply 
with  its  terms. 

Where  Refusal  Is  Placed  on  Other  Ground  than 
Want  of  Authority  in  Person  Demanding.  —  If, 
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VI.  Upon  Whom  Demand  Should  Be  Made.  —  The  demand  should  in 
general  be  made  upon  the  person  whose  duty  it  is  to  perform  the  contract 
or  other  act,  or  upon  his  agent  duly  authorized  to  act  in  the  premises.*  But 
where  two  persons  arc  jointly  liable,  a  demand  made  upon  or  notice  given  to 
one  is  bintling  upon  both.* 

VII.  Time  of  Demand.  —  In  the  absence  of  express  agreement  or  of  some 
statute  prescribing  the  time  of  a  demand,  it  may  be  stated,  as  a  general  rule, 
that  in  those  cases  where  demand  is  necessary  it  should  be  made  within  a 
reasonable  time  after  the  right  to  demand  accrues.  What  is  to  be  considered 
a  reasonable  time  for  this  purpose,  does  not  appear  to  be  settled  by  any  pre- 
cise rule.  It  must  depend  on  circumstances.  If  no  cause  of  delay  can  be 
shown,  it  would  seem  reasonable  to  require  the  demand  to  be  made  within  the 
time  required  by  statute  for  bringing  the  action.^ 

Circumstances  Excusing  Delay.  —  If  one  whose  duty  it  is  to  make  demand  by  a 
day  certain,  in  accordance  with  the  terms  of  a  contract,  is  prevented  from  so 
doing  by  the  act  of  the  other  party,  the  former  may  make  the  demand  with 
full  effect  immediately  after  the  restraining  cause  has  been  removed.'* 


when  demand  is  made  by  a  third  person  for  a 
chattel,  the  bailee  thereof  does  not  call  on  him 
to  produce  his  authority,  but  places  his  refusal 
upon  the  ground  that  the  chattel  had  been  re- 
moved from  his  possession  by  some  other  per- 
son, he  cannot  object  in  his  defense  to  an  action 
of  trover  that  the  agent  did  not  show  an 
authority  when  the  chattel  was  demanded. 
Spence  v.  Mitchell,  9  Ala.  744. 

Also  in  actions  of  trover  it  has  been  held  that 
where  demand  is  made  by  a  third  person  for 
the  property  alleged  to  have  been  converted,  a 
refusal  on  the  part  of  the  person  upon  whom 
demand  is  made  to  deliver  up  the  property,  on 
the  ground  of  ov.  nership  in  himself,  without 
question  of  the  right  of  the  agent  making  the 
demand,  is  a  waiver  of  all  objections  to  the 
validity  of  the  demand.  Connah  v.  Hale,  23 
Wend.  (N.  Y.)  463;  West  v.  Tupper,  i  Bailey 
L.  (S.  Car.)  193.  See  also  Indianapolis,  etc., 
R.  Co.  V.  Jewett,  16  Ind.  274;  Robertson  v. 
Crane,  27  Miss.  362,  61  Am.  Dec.  520. 

Where  goods  which  have  rightfully  come 
into  the  hands  of  an  officer  under  an  attachment 
proceeding  are  demanded  by  a  stranger,  and 
there  is  an  unqualified  refusal  by  the  officer  to 
deliver  the  goods,  without  requiring  any  evi- 
dence of  such  person's  title,  or  expressing  any 
doubts  about  the  same,  a  waiver  of  his  claim 
to  such  information  is  presumed.  Thompson 
i\  Rose,  16  Conn.  71,  41  Am.  Dec.  121. 

1.  Upon  Whom  Demand  Should  in  General  Be 
Made.  —  Cass  v.  New  York,  etc.,  R.  Co.,  i  E. 
D.  Smith  (N.  Y.)  522;  Morgan  v.  Gregg,  46 
Barb.  (N.  Y.)  183.  See  also  Bridgeport  Bank 
V.  New  York,  etc.,  R.  Co.,  30  Conn.  237.  And 
see  cases  generally  throughout  the  article. 

Where  the  plaintiffs,  claiming  certain  grain 
under  a  chattel  mortgage,  demanded  delivery 
to  them  of  the  grain  before  suit  was  brought 
for  converting  the  grain,  such  demand  being 
made  of  the  defendant's  agent  in  charge  of  one 
of  its  elevators  located  in  the  state  within  which 
the  grain  was  stored  at  the  time  of  such 
demand,  it  was  held  that  such  demand  was 
sufficient  as  against  the  elevator  company. 
Seymour  v.  Cargill  Elevator  Co.,  6  N.  Dak. 
444.  To  the  same  effect  see  Deeter  v.  Sellers, 
102  Ind.  459;  Lundberg  v.  Northwestern  Ele- 
vator Co.,  42  Minn.  37;   Baumann  v.  Jefferson, 


4  Misc.  Rep.  (N.  Y.  C.  PL)  147.    See  also  the 
title  Trover  and  Conversion. 
Demand  Made  upon  Commissioner  in  Bankruptcy. 

—  Where  a  promissory  note  was  to  deliver 
specific  articles  of  merchandise  on  demand, 
and  before  any  demand  made  the  promisor 
became  bankrupt,  the  proof  of  the  debt  before 
the  commissioners  was  equivalent  to  a  demand 
on  the  promisor.  Chandler  v.  Windship,  6 
Mass.  310. 

2.  Demand  in  Case  of  Joint  liability.  —  Hol- 
brook  "'.  Holbrook,  1=;  Me.  9;  Ball  v.  Larkin,  3 
E.  D.  Smith  (N.  Y.)  5-55. 

Where  there  are  several  persons  jointly 
bound  to  execute  a  deed,  and  the  deed  is  de- 
manded of  one  of  them  and  refused,  a  demand 
of  the  others  is  not  necessary.  Blood  v.  Good- 
rich, 9  Wend.  (N.  Y.)68,  24  Am.  Dec.  121.  See 
also  the  title  Trover  and  Conversion. 

3.  Time  of  Demand.  —  Meherin  v.  San  Fran- 
cisco Produce  Exch.,  117  Cal.  215;  Travelers' 
Ins.  Co.  V.  Stucki,  4  Kan.  App.  424;  Codman 
V.  Rogers,  10  Pick.  (Mass.)  112;  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574. 

For  further  discussion  of  this  question,  see 
the  title  Limitation  of  Actions. 

Demand  After  Filing  Bill.  —  In  Leach  v.  Noyes, 
45  N.  H.  364,  it  was  held  that  where  a  demand 
was  made  after  the  filing  of  a  bill  in  equity, 
the  officer  being  directed  not  to  make  service 
until  after  demand  and  refusal,  the  demand 
was  made  within  a  reasonable  time. 

In  Badger  v.  Phinney,  15  Mass.  359,  8  Am. 
Dec.  105,  in  which  a  writ  of  replevin  was  de- 
livered to  an  officer,  and  he  was  directed  be- 
fore serving  it  to  demand  the  goods  from 
the  defendant,  and  these  not  being  delivered,  he 
proceeded  to  replevy  them,  it  was  held  that  the 
objection  that  the  writ  was  delivered  to  the 
officer  before  a  demand  Pi'as  made  for  the  goods 
could  not  avail. 

To  the  same  effect  see  Seaver  v.  Lincoln,  21 
Pick.  (Mass.)  267;  Grimes  v.  Briggs,  110  Mass. 
446;  Cross  -'.  Barber,  16  R.  I.  266. 

4.  Circumstances  Excusing  Delay  in  Demand.  — 
Pay  V.  Shanks,  56  Ind.  554.  In  this  case, 
where  it  had  been  agreed  in  a  delivery  bond 
that  a  demand  for  certain  property  should  be 
made  by  a  certain  day,  and  the  owner  had  pre- 
vented the  demand  on  that  day  by  a  restraining 
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Waiver  of  Demand  at  Particular  Time.  —  In  the  same  way,  though  a  demand  be 
made  at  an  unseasonable  time,  it  will  be  legal  and  valid  if  the  party  upon 
whom  it  is  made  does  not  object  to  it  on  that  ground,  but  wholly  denies  the 
right  of  any  demand  whatever.* 

VIII.  Place  of  Demand.  —  It  would  seem  to  be  the  general  rule,  in  the 
light  of  all  the  authorities,  that  in  those  cases  where  a  demand  before  suit  is 
required,  it  may,  in  the  absence  of  statute  *  or  express  contract  ^  to  the  con- 
trary, be  made  on  the  defendant  wherever  found.* 

Personal  Demand  Unnecessary  —  Demand  at  Besidence  of  Person  to  Be  Charged.  —  But  it 
has  been  held  that  where  a  person  covenants  to  do  a  certain  act  when 
"  thereto  requested,"  a  personal  demand  is  not  necessary,  and  that  a  written 
demand  and  notice  delivered  at  his  dwelling  house  is  sufficient.' 

Eule  in  the  Case  of  Property  to  Be  Delivered  or  Debts  to  Be  Paid  in  Property.  —  In  cases 
where,  by  contract,  property  is  to  be  delivered  or  a  debt  is  to  be  paid  in 
personal  property  on  request  or  demand,  without  specification  of  place  of 
delivery,  or  where  neither  the  time  nor  place  of  performance  is  stipulated,  the 
general  rule  is  that  the  articles  are  to  be  delivered  and  the  demand  therefor  to 
be  made  at  the  store  of  the  merchant,  the  shop  of  the  manufacturer  or 
mechanic,  or  the  farm  or  granary  of  the  farmer,  at  which  they  are  deposited 
or  kept,  or  at  the  residence  of  the  vendor  or  creditor.** 


order,  a  demand  immediately  afterihe  dissolu- 
tion of  such  order  was  held  to  be  sufficient. 

1.  Waiver  of  Demand  at  a  Particular  Place.  — 
Heard  v.  Lodge,  20  Pick.  (Mass.)  53,  32  Am. 
Dec.  197. 

D.  procured  a  conveyance  of  land  to  himself, 
promising  that  upon  a  resale  he  would  divide 
the  profits  thereof  with  A.  A  resale  was  made, 
partly  for  cash,  partly  for  notes.  Before  the 
maturity  of  the  notes,  A.  demanded  his  share 
of  the  profits  of  the  transaction,  which  D.  re- 
fused to  pay,  denying  the  agreement,  where- 
upon A.  brought  suit.  It  was  held  that  D. 
could  not  for  the  first  time  then  set  up  the  de- 
fense that  the  demand  and  suit  were  prema- 
ture.    Benjamin  v.  Zell,  100  Pa.  St.  33. 

2.  See  Heard  v.  Lodge,  20  Pick.  (Mass.)  53, 
32  .^m.  Dec.  197. 

3.  See  Widner  r/.  Walsh,  3  Colo.  548;  Camp- 
bell V.  Prague,  6  N.  Y.  App.  Div.  554;  Russell 
V.  Ormsbee,  10  Vt.  274. 

Where  a  shopkeeper  in  New  York  city  agreed 
to  pay  a  debt  of  two  thousand  dollars  in  "  mer- 
chandise out  of  my  store,  44  Maiden  Lane,  on 
demand,  for  value  received;  said  merchandise 
to  be  sold  and  delivered  at  not  above  twenty- 
five  per  cent,  of  the  cost  price,"  it  was  held 
that,  after  reasonable  notice  to  select  his  goods 
at  the  place  named  in  the  contract,  the  plaintiff 
was  bound  to  accept  Ihem  at  any  other  reason- 
able place  to  which  they  might  be  removed,  and 
that  a  subsequent  demand  at  the  original  place, 
or  elsewhere  for  delivery  at  the  original  place, 
was  ineffectual.    Buck  v.  Burk,  18  N  Y.  337. 

4.  Demand  to  Be  Made  on  Defendant  Wherever 
Found  as  General  Rule.  —  See  cases  throughout 
article. 

For  discussion  of  this  doctrine  as  applied  to 
bills  and  notes  to  charge  indorser,  see  the  title 
Bii.i.s  OF  Exchange  a.nd  Pro.missorv  Notks, 
vol.  4,  p.  377. 

5.  Delivery  of  Written  Demand  at  Residence  of 
Defendant.  —  .Morse  v.  .Aldrith,  i  .Met.  (Mass.) 

But  in  White  v.  Demary,  2  N.  H.  546,  it  was 
held  that  a  demand  at  a  person's  house  is 


insufficient,  unless  made  under  such  circum- 
stances as  to  raise  a  presumption  of  the  defend- 
ant's return  home  before  the  commencement  of 
an  action  for  trover,  and  of  his  unwillingr^ess 
to  redeliver  the  articles  demanded. 

6.  Place  of  Demand  Where  No  Time  Is  Fixed  in 
Contract  of  Sale. — -Sousely  v.  Burns,  10  Bush 
(Ky.)  S7;  Janney  v.  Sleeper,  30  Minn.  473; 
Lobdell  -■.  Hopkins,  5  Cow.  (N.  V.)  516;  Rice  v. 
Churchill,  2  Den.  (N.  Y.)  145;  Middlesex  Co. 
V.  Osgood,  4  Gray  (Mass.)  447;  Goddard  v. 
Binney,  115  Mass.  450,  15  Am.  Rep.  112. 

See  further  the  title  Sat.ks. 

Where  No  Time  or  Place  of  Performance  Is  Fixed 
in  Contract  Payable  in  Specific  Articles.  —  In 
Kentucky  it  has  been  held  that  where  a  contract 
payable  in  personal  property  on  demand  desig- 
nates no  place  of  payment,  demand  should  be 
made  at  the  debtor's  residence.  Letcher  v. 
Taylor,  Hard.  (Ky.)  85.  See  also  Martin  v. 
Chauvin,  7  Mo.  277. 

Upon  a  contract  to  pay  two  hundred  dollars 
in  a  negro,  upon  request,  it  was  held  that  no 
action  could  1)C  sustained  against  the  obligor 
until  a  demand  for  the  negro  had  been  made 
at  his  residence.  Wilmouth  v.  Patton,  2  Bibb 
(Ky.)  282. 

In  Roberts  v.  Beatty,  2  P.  &  W.  (Pa.)  71,  21 
Am.  Dec.  410,  the  court  said  the  general  rule 
of  the  common  law  is,  that  when  no  time  or 
place  is  fi.xed  by  the  contract  for  the  delivery  or 
payment  of  the  specific  property,  there  must  be 
an  offer  or  tender  within  a  reasonable  time  to 
pay  or  deli  ver. 

But  in  Hamilton  -■.  Calhoun,  2  Watts  (Pa.) 
139,  the  court  said  that  this  rule  is  true  "  when 
the  article  to  be  delivered  is  specific  and  ascer- 
tained, as,  two  bureaus;  but  that  cannot  be  the 
duty  of  the  obligor  when  *  *  *  the  time  of 
delivery,  the  nature  and  (juantity  of  the  article, 
depend  on  the  election  of  the  obligee." 

And  bv  the  subsequent  decisions  in  riiiiisyl- 
Viiiiia  this  rule  does  not  seem  to  be  supported 
even  in  the  qualified  sense.  Thus,  in  a  case 
where  the  contract  was  for  the  delivery  of 
specifically  designated  articles,  the  court  said; 
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Waiver  of  Demand  at  Particular  Place.  — But  though  the  demand  be  at  an  improper 
])lace,  it  has  been  held  that  if  the  one  party  intended  to  make  a  demand, 
and  the  other  so  understood  it,  and  did  not  object  to  the  place  as  unsuitable, 
wox  propose  any  other  for  that  purpose,  but  expressed  an  intention  not  to  per- 
form his  obligation,  there  is  a  legal  demand.* 

DEMANDS.  —  See  the  title  Demand,  ante,  p.  197,  and  the  references  there 
given. 

DEMENTIA.  (See  also  the  titles  Insanity  ;  Testamentary  Capacity  ; 
and  see  DoTAGE.)  —  Dementia  is  that  form  of  insanity  where  the  mental 
derangement  is  accompanied  with  a  general  derangement  of  the  faculties ;  it  is 
characterized  by  forgetfulness,  inability  to  follow  any  train  of  thought,  and 
iiuliffcrcnce  to  passing  events.* 

DEMESNE.  (See  generally  the  title  Estates.)  —  Own;  one's  own.  In 
old  European  law,  land  which  a  man  held  originally  of  himself,  as  distinguished 
from  that  held  of  a  superior  lord.  In  old  EnglisJi  law,  lands  wherein  a  man 
had  a  proper  dominion  or  ownership,  as  distinguished  from  the  lands  which 
another  held  of  him  in  service. 

DEMIJOHN.  — A  demijohn  is  a  glass  vessel  with  a  large  body  and  a  small 
neck,  enclosed  in  wickerwork.* 

DEMI-MAEK.  — A  sum  of  money  tendered  and  paid  into  court  in  certain 
cases  in  the  trial  of  a  writ  of  right  by  the  grand  assize.''  The  amount  tendered 
was  six  shillings  and  eightpence.**    It  is  unknown  in  American  practice.' 


"  If  by  the  contract  neither  time  nor  place  of 
performance  is  stipulated,  but  they  are  deliver- 
able on  demand,  then  the  general  rule  is,  that 
the  articles  sold  are  to  be  delivered  at  the  place 
where  they  are  at  the  time  of  sale  —  such  as 
the  store  of  the  merchant,  the  shop  of  the  man- 
ufacturer or  mechanic,  and  the  farm  or  granary 
of  the  farmer,  at  which  they  are  deposited  or 
kept;  and  the  reason  is,  that  the  party  to  re- 
ceive is  to  be  the  actor  by  going  toMemand  the 
articles,  and  till  then  the  other  party  is  not  in 
default  by  omitting  to  tender  them.  *  *  *  I 
am  not  aware  of  any  decided  case  which  makes 
a  distinction,  when  a  time  is  stipulated  for  the 
delivery  of  articles,  between  a  contract  of  sale 
and  delivery  and  a  contract  to  pay  a  debt  in 
certain  articles,  nor  do  I  perceive  the  ground 
of  such  distinction."  Barr  v.  Myers,  3  W.  & 
S.  (Pa.)  295.  See  also  Stewart  v.  Morrow,  i 
Grant's  Cas.  (Pa.)  204. 

Qualifications  of  Rule.  —  In  Martin  v.  Chau- 
vin,  7  Mo.  277,  the  court  said:  "  This  general 
rule,  as  all  others,  must  be  received  with  some 
qualifications  arising  from  the  nature  of  the 
contract,  from  the  debtor  not  having  a  known 
place  of  residence  in  the  state  at  the  time  of  the 
contract,  from  afterwards  changing  his  place  of 
residence,  or  from  other  special  circumstances 
or  considerations  which  will  vary  the  equity  of 
the  rule." 

Where  the  Place  but  Not  the  Time  of  Performance 

Is  Fixed  in  the  contract,  a  demand  should  be 
made  at  the  place  designated.  Russell  v.  Orms- 
bee,  ID  Vt.  274.  See  also  Widner  v.  Walsh, 
3  Colo.  548,  Campbell  v.  Prague,  6  N.  Y.  App. 
Div.  554. 

1.  Waiver  of  Demand  at  Specified  Place.  —  Heard 
V.  Lodge,  20  Pick.  (Mass.)  53,  32  Am.  Dec.  197. 

2.  Hall  V.  linger,  4  Sawy.  (U.  S.)  677. 
Venifntia  is  defined  as  a  state  of  enfeeble- 

ment  of  the  mind,  or  impairment  of  the  mind. 
Dementia  is  usually  the  result  of  the  other 


forms  of  insanity.  It  is  an  unsoundness  of 
mind  as  much  as  mania,  and  when  it  is  pro- 
found it  is  more  likely  to  affect  the  entire 
mind.  Matter  of  Shaw's  Will,  2  Redf.  (N.  Y.) 
132. 

Absence  of  Delusion.  —  Deuientia  is  an  im- 
paired state  of  the  mental  powers;  enfeeble- 
ment  of  mind  caused  by  disease,  and  not 
accompanied  by  delusion  or  uncontrollable 
impulse.    Dennett  v.  Dennett,  44  N.  H.  537. 

3.  Demesne. —  Burr.  Law  Diet.;  Co.  Litt. 
17a. 

An  estate  in  fee  simple  is  a  man's  demesne, 
since  it  belongs  to  him  and  his  heirs  forever. 
Where  a  man  claims  an  estate  in  fee  simple  in 
possession  in  a  corporeal  hereditament,  the 
precise  technical  expression  is  as  follows:  that 
he  is  "  seized  in  his  demesne  as  of  fee  "  {in 
dominifo  SHO  ut  de  feodo)\  the  words  in  dominico, 
or  "  in  his  demesne,"  signifying  that  he  is 
seized  as  owner  of  the  land  itself,  and  not 
merely  of  the  seignory  or  services,  and  the 
words  "  as  of  fee  "  importing  that  he  is  seized 
of  an  estate  of  inheritance  in  fee  simple,  and 
also  (in  reference  to  the  original  meaning  of 
the  term  "  fee  ")  that  he  is  not  the  abso- 
lute or  allodial  owner,  but  holds  (feudally) 
of  a  superior  lord.  Steph.  Com.  22;  2  Bl. 
Com.  105. 

4.  U.  S.  V.  Ninety  Demijohns  of  Rum,  8 
Fed.  Rep.  487.  And  in  this  case  it  was  held 
that  a  demijohn  was  not  a  bottle  within  a  rev- 
enue law. 

5.  Co.  Litt.  2g3(z,  294^/    Booth  Real  Act.  98. 

6.  3  Bl.  Com.,  app.  5. 

7.  Obsolete.  —  Thus  where  in  j\^<-~c'  Vori  a  de- 
mandant brought  a  writ  of  right,  and  counted 
on  the  seizin  of  the  wife's  ancestor,  and  her 
own  seizin  within  twenty-five  years,  etc.,  the 
tenant  in  his  plea  put  himself  upon  the  grand 
assize,  prayed  recognition,  etc.,  whether  the 
tenant  or  the  demandant  had  the  greater  right 
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DEMISE.  (See  also  the  titles  Day,  vol.  8,  p.  740 ;  Deeds,  ayite,  p.  87 ; 
Implied  Warranty ;  Leases;  Landlord  and  Tenant.) — The  technical 
meaning  of  "demise"  is  a  lease  for  a  term  of  years.*  The  word  "  demise"  is 
also  frequently  used  as  a  euphemism  for  decease  or  death. 


to  hold;  and  then  added  a  prayer  that  it 
might  be  inquired  of  by  the  grand  assize 
whether  the  ancestor  was  seized,  etc.,  within 
twenty-five  years,  etc.,  as  the  demandant  had 
alleged.  Upon  special  demurrer,  assigning 
for  cause  that  the  prayer  to  inquire  of  the 
seizin  of  the  ancestor  was  included  in  the 
mise^  and  joinder  in  demurrer,  the  court  gave 
judgment  for  the  demandant;  Savage,  C.  J., 
saying:  "  The  plea  is  bad.  This  mode  of 
pleading  arose  from  the  tender  of  the  dvmi- 
mark,  which  was  a  sum  of  six  shillings  eight 
pence,  paid  for  the  privilege  of  pleading  that 
the  demandant  or  his  ancestor  %vas  not  seized 
in  the  time  of  the  king  mentioned  in  the  writ, 
and  the  demandant,  though  seized  in  another 
king's  reign,  might  perhaps  fail  through  this 
error,  the  same  as  if  never  seized  at  all.  The 
time  of  seizin  in  another  reign  did  not  come  in 
question  upon  the  mzse  which  tried  the  ques- 
tion of  mere  right.  The  tenant,  therefore,  to 
entitle  himself  to  this  inquiry  as  to  the  par- 
ticular king's  reign,  must  pay  the  demi-tnark. 
Booth  98."  Ten  Eyck  v.  Waterburv,  7  Cow. 
(N.  Y.)  51. 

Again,  where  the  demandant  brought  a  writ 
of  right  for  the  recovery  of  certain  premises 
situate  in  the  county  of  Oneida,  and  counted 
that  she  was  seized  in  her  demesne  as  of  fee 
within  twenty-five  years  by  taking  the  esplees, 
etc.  (that  is,  the  products  which  the  ground  or 
land  yields),  and  the  defendants  pleaded,  by 
putting  themselves  upon  the  grand  assize,  to 
determine  which  had  the  better  right,  thus 
joining  the  viise  ;  then  they  tendered  two  dol- 
lars to  the  use  of  the  people,  that  it  might  be 
inquired  by  the  grand  assize  whether  the  de- 
mandant was  seized,  etc.,  —  on  demurrer, 
leave  was  given  to  the  defendants  to  amend; 
the  court,  by  Savage,  C.  J.,  saying:  "  The 
first  plea  is  bad  for  the  cause  assigned.  The 
tender  of  the  demi-niark  has  no  application  to 
our  practice,  as  was  shown  in  Ten  Eyck  v. 
Waterbury,  7  Cow.  (N.  Y.)  51.  Our  records 
ought  not  to  be  encumbered  with  such  absurdi- 
ties. The  defendants  might  with  equal  pro- 
priety have  claimed  a  trial  by  battle,  and 
tendered  their  champion;  both  were  once  the 
practice  in  England,  but  never  in  this  state. 
There  is  indeed  this  difference:  the  trial  by 
battle  has  been  abolished  by  statute;  the 
rf«m£-M»rtr/c  has  not  been  so  abolished,  because 
it  was  totally  inapplicable  under  our  form  of 
government.  In  this  case  it  has  no  fitness  or 
propriety;  even  in  England  it  is  not  proper, 
unless  the  count  alleges  a  seizin  in  the  reign 
of  some  particular  king,  when  the  seizin  was 
in  fact  in  another  king's  reign."  Bradstreet 
V.  Oneida  County,  13  Wend.  (N.  Y.)  546. 

1.  Voorhccs  V.  Presbyterian  Church,  8  Barb. 
(N.  Y.)  148,  affirmed  17  Barb.  (N.  Y.)  103;  Spiel- 
mann  v.  Klicsl,  36  N.  J.  Eq.  203.  But  the 
term  has  sometimes  a  more  extensive  mean- 
ing, embracing  conveyances  in  fee,  for  life,  or 
for  years.  Bouvicr's  Law  Diet.;  Gilmore  v. 
Hamilton,  83  Ind.  198,  infra. 

In  Hemphill  V.  Eckfeldt,  5  Whart.  (Pa.)  278, 


it  is  said  that  the  term  strictly  denotes  a  post- 
humous grant  and  no  more. 

Tenancy  at  WiU.  —  Demise  in  law  is  defined 
to  mean  the  conveyance  or  transfer  of  any 
estate,  either  in  fee  for  life  or  for  years;  most 
commonly  the  latter.  Gilmore  -■.  Hamilton, 
83  Ind.  198.  In  this  case  it  "'as  held  that  the 
term  imi)orts  something  of  more  permanency 
than  a  tenancy  at  the  will  of  the  grantor. 

Intent.  —  An  instrument  is  not  a  demise, 
although  it  contains  the  usual  words  of  a  de- 
mise, if  its  contents  show  that  such  was  not 
the  intention  of  the  parties.  Taylor  v.  Cald- 
well. 32  L.  J.  Q.  B.  164. 

Covenants.  (See  generally  the  titles  Cove- 
nants, vol.  8,  p.  81;  Leases.) — In  Harms  z/. 
McCormick,  132  III.  104,  it  was  held  that  the 
words  demise  and  demised,  in  a  lease,  im- 
ported all  covenants  on  the  part  of  the  lessor 
of  good  right  and  title  to  make  the  lease;  and 
also  implied  a  covenant  for  quiet  enjoyment. 
See  also  Wilkinson  ?>.  Clauson,  29  I\Iinn.  gi; 
Maeder  v.  Carondelet,  26  Mo.  115;  Crouch  v. 
Fowle,  9  N.  H.  219;  Holden  -■.  Taylor,  Hob.  12; 
Stott  T.  Rutherford,  92  U.  S.  107;  William's  v. 
Burrell,  i  C.  B.  402,  429,  50  E.  C.  L.  402,  429; 
Conrad  v.  Morehead,  89  N.  Car.  34. 

In  Hamilton  z\  Wright,  28  Mo.  205,  it  is 
said:  "  It  is  almost  an  axiom  in  the  law  that 
the  words  demi.si,  conct'ssi,  or  'demise  and 
grant,'  in  a  lease  for  years,  contain  an  im- 
plied covenant  for  quiet  enjoyment  and  that 
the  lessor  had  power  to  demise." 

Same  —  When  Covenants  Are  Not  Implied.  — 
But  although  a  covenant  for  quiet  enjoyment 
is  implied  from  the  word  demise  in  a  lease, 
this  implication  will  not  be  raised  where  it  is 
expressly  stipulated  in  the  lease  that  nothing 
therein  contained  shall  be  construed  to  imply 
a  covenant  for  quiet  enjoyment,  or  where  it 
appears  not  to  have  been  the  intention  of  the 
parties  to  create  such  a  covenant.  Maeder  r. 
Carondelet,  26  Mo.  112;  O'Connor  r.  Dailey, 
log  Mass.  235;  Crouch  -■.  Fowle,  9  N.  H.  219. 

So  an  express  covenant  for  quiet  enjoyment 
as  regards  the  lessor,  or  those  claiming  under 
him,  will  limit  the  implied  covenant  for  quiet 
enjoyment  generally  contained  in  the  word 
demise.  Tooker  i'.  Grotenkemper,  I  Cine. 
Super.  Ct.  Rep.  88;  Crouch  z\  Fowle,  9  N.  H. 
219;  Line  v.  Stephenson,  4  Bing.  N.  Cas.  678, 
33  E.  C.  L.  492. 

The  word  "grant"  or  demise  used  in  the  as- 
signment of  a  lease  does  not  create  an  implied 
covenant  against  the  assignors;  for,  said 
Scott,  J.,  in  a  Missouri  case,  "  although  the 
word  '  grant  '  or  demise  will  in  a  lease  create 
an  implied  covenant  against  the  lessor,  yet  it 
is  nowhere  said  that  the  same  words  will  in  an 
assignment  create  an  implied  covenant  against 
the  assignor.  The  object  and  intent  of  the 
parties  in  making  an  assignment  is  to  put  the 
assignee  in  the  [)lacc  of  the  lessee,  and  when 
that  is  done  the  assignor  ceases  to  have  any 
further  concern  with  the  contract,  unless  he 
has  bound  himself  by  express  covenants." 
Blair-'.  Rankin,  11  Mo.  440. 
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DEMOLISH.  (See  also  the  titles  COUNTIES,  vol.  7,  p.  949;  Municipal 
Ce)Krt 'KA  IK  ).\s.) — To  pull  or  throw  down;  utterly  to  destroy;  to  reduce  to 
naui;lit. ' 

DEMONSTRATION.  —  Demonstration  means  an  expression  of  feeling  by 
outward  siL;n  ;  a  manifestation  ;  a  show.* 

DEMONSTRATIVE  EVIDENCE.  (See  also  the  titles  EVIDENCE ;  PRESUMP- 
TIONS ;  Ri;asona15LE  Doubt.)  —  "  None  but  mathematical  truth  is  susceptible 
of  that  high  degree  of  evidence  called  demonstration,  which  excludes  all  possi- 
bility of  error,  and  which,  therefore,  may  reasonably  be  required  in  support  of 
every  mathematical  deduction.  *  *  *  In  the  ordinary  affairs  of  life  we  do 
not  require  demonstrative  evidence  because  it  is  not  consistent  with  the  nature 
of  the  subject,  and  to  insist  upon  it  would  be  unreasonable  and  absurd.  The 
most  that  can  be  affirmed  of  such  things  is,  that  there  is  no  reasonable  doubt 
concerning  them." 

DEMONSTRATIVE  LEGACIES.  (See  also  the  titles  Abatement  of  Lega- 
cies, vol.  1,  p.  56;  Ademption  of  Legacies,  vol.  i,  p.  610;  Legacies  and 
Devises.)  —  A  demonstrative  legacy  is  a  bequest  of  a  sum  of  money  payable 
out  of  a  particular  fund  or  thing.  It  is  a  pecuniary  legacy,  given  generally, 
but  with  a  demonstration  of  a  particular  fund  as  the  source  of  its  payment. 
It  is  therefore  equivalent  to,  or  in  the  nature  of,  a  devise  or  bequest  of  so 


Same  —  Privilege.  —  On  the  demise  of  a 
brewery  with  the  exclusive  privilege  of  sup- 
plying ale,  it  would  seem  that  no  covenant  can 
be  implied  with  respect  to  such  a  privilege 
from  the  word  demise.  Hinde  v.  Gray,  I  M. 
&  G,  195,  39  E.  C.  L.  413. 

Same  —  Physical  Condition. —  In  Hart  v. 
Windsor,  12  M.  &  W.  68,  it  was  held  that  the 
term  demise  in  a  lease  implied  a  covenant  for 
title  to  the  estate,  and  for  quiet  enjoyment, 
but  no  other  covenants;  e.  g.,  that  the  house 
was  reasonably  fit  for  habitation.  To  the 
same  effect  see  Foster  v.  Peyser,  g  Cush. 
(Mass.)  242.  See  also  the  title  Covenants,  vol. 
8,  p.  82;  Surplice  v.  Farnsworth,  7  M.  &  G. 
576,  49  E.  C.  L.  576. 

Same  —  Possession.  —  The  use  of  the  word 
demise  in  a  lease  does  not  imply  any  cove- 
nant on  the  part  of  the  lessor  to  put  the  lessee 
in  possession;  for,  said  Tilghman,  C.  J.,  "  if  a 
lease  be  made  by  the  words'  grant '  or  demise, 
it  amounts  to  a  covenant  by  the  lessor  that  he 
will  make  satisfaction  to  the  lessee  if  he  is 
lawfully  evicted.  Spencer's  Case,  5  Coke  17. 
So  covenant  lies  on  the  word  demise,  if  the  les- 
sor had  no  power  to  demise,  although  the  lessee 
neither  entered  nor  was  evicted.  Hob.  12.  So 
also  covenant  lies  against  the  lessor  if  he  does 
an  act  which  destroys  or  defeats  the  effect  of 
his  grant  (as  if  he  grant  the  use  of  a  way  and 
afterwards  stops  it).  Pomfret  v.  Ricroft,  i 
Saund.  322.  But  a  covenant  by  the  word  de- 
mise is  not  broken  by  the  eviction  of  the  lessee, 
unless  it  be  an  eviction  by  good  title.  Nokes 

James,  Cro.  Eliz.  674;  Nokes's  Case,  4  Coke 
Soi.  Now,  in  the  present  instance  there  was 
no  defect  in  the  title  conveyed  by  the  lessor  to 
the  lessee.  Hugg  was  the  tenant  of  the  de- 
fendant, and  held  over  unlawfully.  It  was  in 
the  power  of  the  plaintiff  to  recover  the  pos- 
session by  virtue  of  his  lease,  and  in  fact  he 
did  recover  it.  He  had  therefore  no  cause  of 
action  against  the  defendant."  Cozens  v. 
Stevenson,  5  S.  &  R.  (Pa.)  421. 

Seal.  —  In  Magee  v.  Fisher,  8  Ala.  322,  it 


was  held  that  the  use  of  the  term  demise  m  a 
declaration  did  not  import  that  the  instrument 
in  which  it  was  alleged  to  be  was  sealed. 

1.  Under  the  English  Statutes  Against  Demolish- 
ing Houses,  it  has  been  held  that  if  one  object 
of  a  mob  attacking  a  house  is  to  injure  a  per- 
son in  it,  yet  if  another  and  even  inferior  ob- 
ject is  to  demolish  the  house,  the  offense  is 
committed  in  consequence  of  this  inferior  in- 
tent. Rex  V.  Batt,  6  C.  &  P.  329,  25  E.  C.  L. 
423;  Reg.  V.  Howell,  9  C.  &  P.  437,  38  E.  C. 
L.  179. 

But  the  jury  must  be  satisfied  that  the  per- 
son committing  the  outrage  had  an  intention 
of  destroying  the  house.  Re.x  v.  Price,  5  C.  & 
P.  510,  24  E.  C.  L.  432;  Rex  V.  Thomas,  4  C.  & 
P.  237,  19  E.  C.  L.  363. 

To  consume  a  house  by  fire  is  to  demolish 
it.  Reg.  V.  Howell,  9  C.  &  P.  437,  38  E.  C.  L. 
179;  Reg.  V.  Harris,  i  C.  &  M.  661,  41  E.  C.  L. 
358. 

Same  —  Complete  Demolition.  —  In  Drake  v. 
Footitt,  7  Q.  B.  Div.  201,  it  was  held  that  the 
phrase,  "  demolish,  pull  down,  or  destroy," 
or  "  begin  to  demolish,  pull  down,  or  de- 
stroy," as  used  in  the  Stat,  of  24  &  25  Vict, 
upon  this  subject,  meant  a  total  destruction  or 
the  commencement  of  a  demolition,  the  pur- 
pose being  to  effect  a  complete  demolition  and 
destruction,  if  there  was  no  interruption. 
And  in  Reg.  v.  Langford,  i  C.  &  M.  602,  41  E. 
C.  L.  327,  it  was  held  that  a  substantial 
destruction  was  a  demolition,  even  though 
a  small  part  of  the  building  was  left  un- 
inj  ured. 

2.  Self-defense.  —  Webster's  Diet.,  quotid  in 
Miles  V.  State,  18  Tex.  App.  171,  in  which 
case  it  was  held  that  the  words,  "  made  any 
effort  or  demonstration,"  in  an  instruction, 
were  not  equivalent  to  the  statutory  words, 
"  some  act  manifesting  an  intention  to  execute 
the  threats."  See  generally  the  title  Self- 
defense. 

3.  Greenl.  Ev.,  §§  i  and  2,  quoted '\x\  Hopper 
V.  Ashley,  15  Ala.  467. 
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much  or  such  a  part  of  the  fund  or  thing  specified.* 


*  1.  Demonstrative  Legacy.  —  Roquet  ».  Eld- 
riJge,  iiS  Ind.  147,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (isted.)  541;  Glass  v.  Dun  n,  1 7 
Ohio  St.  413.  See  also  Morriss  v.  Garland,  78 
Va.  223;  Myers  v.  Myers,  88  Va.  134;  Smith's 
Appeal,  103  Pa.  St.  561;  Armstrong's  Appeal, 
63  Pa.  St.  312;  Kunkel  v.  Macgill,  56  Md. 
122;  Enders  v.  Enders,  2  Barb.  (N.  Y.)  367; 
Harper  v.  Bibb,  47  Ala.  547. 

"A  demonstrative  leyacy  is  where  the  thing 
or  money  is  not  specified  and  distinguished 
from  all  others  of  the  same  kind,  but  a  par- 
ticular fund  is  pointed  out  for  its  payment." 
Walker,  C.  J.,  in  Gilmer  v.  Gilmer,  42  Ala.  9. 

In  the  case  of  Morriss  v.  Garland,  78  Va.  223, 
the  court  said:  "A  demonstmtire  leijacy  is  a 
legacy  of  quantity,  with  a  particular  fund 
pointed  out  for  its  satisfaction,  and  it  is  so  far 
general  and  differs  so  much  from  one  properly 
specific,  that  if  the  fund  be  called  in  or  fail, 
the  legatee  will  not  be  deprived  of  his  legacy, 
but  be  permitted  to  receive  it  out  of  the  gen- 
eral assets;  yet  is  so  far  specific  that  it  is  not 
liable  to  abate  with  general  legacies  upon  a 
deficiency  of  assets.  2  Lomax  on  E.xecutors  70; 
2  Williams  on  Executors  1252;  2  Redfern  on 
Wills  137;  Corbin  z'.  Mills,  19  Gratt.  (Va.)47o;  3 
Pomeroy's  Eq.  Juris.,  ^  1133.  Now  whilst  it 
sometimes  happens  that  there  is  difficulty  in 
determining  into  which  of  these  two  classes  of 
legacies  a  certain  legacy  falls,  we  can  have  no 
difficulty  here.  Here  the  direction  is  to  the 
executors  to  set  apart  not  so  many  shares  of  a 
particularly  described  stock  belonging  to  the 
testator,  but  '  fifty  thousand  dollars  worth,  at 
par  value,  of  my  bank  and  other  paying 
storks,  paying  at  least  six  per  cent,  per 
annum.'  The  testator  left  fifteen  different 
kinds  of  stocks  and  bonds,  of  fifteen  different 
values,  and  it  is  from  out  of  this  mass  or 
aggregation  of  stocks  and  bonds,  worth  three 
hundred  and  fifty  thousand  dollars  at  the  least, 
that  he,  declining  to  designate  any  special 
stock,  directs  his  executors,  after  his  death,  to 
select  '  fifty  thousand  dollars  worth,  at  par 
value,    *    *    *    but  paying  at  the  least  six 


per  cent,  per  annum.'  Such  a  legacy  is  clearly 
a  demonstrative  legacy,  according  to  all  ihe 
authorities.  And  the  circumstance  that  the 
testator  used  the  word  '  my  '  in  connection 
with  his  bank  stocks  in  this  clause  of  his  will 
cannot  affect  the  case;  lor  whilst  that  word 
has  been  frequently  fastened  upon  to  fix  the 
character  of  a  legacy  as  specific,  in  cases 
where  the  particular  stock  out  of  which  it  ifas 
to  come  was  also  referred  to,  it  can  have  no 
appreciable  influence  in  a  case  like  this,  where 
the  testator  has  not  only  not  designated  any 
particular  stock  as  the  stock  out  of  which  the 
legacy  is  to  come,  but,  on  the  contrary,  has 
grouped  all  of  these  securities  together  and 
given  his  executors  the  right  to  select  any  of 
them  which  paid  as  much  as  si.x  per  centum 
per  annum  in  making  up  the  fifty  thousand 
dollars  directed  to  be  set  aside  under  this 
clause  of  the  will.  Parrott  v.  Worsfoid,  i  Jac. 
&  W.  575.  In  Lambert  v.  Lambert,  11  Ves. 
Jr.  607,  the  expression  was:  '  I  bequeath  the 
sum  of  twelve  thousand  pounds  of  my  funded 
property,'  and  it  was  held  not  to  be  a  specific 
legacy;  for  any  funded  property  which  he  had 
would  have  answered  the  description.  Corbin 
V.  Miils,  19  Gratt.  (Va.)  470;  Tifft  v.  Porter,  8 
N.  Y.  516;  Malone  v.  Mooring,  40  Miss.  252. 
If,  however,  I  entertained  a  doubt  as  to  the 
character  of  this  legacy,  I  should  feel  con- 
strained by  the  well-settled  rule  of  construc- 
tion, which  has  been  fully  recognized  in  this 
state,  that  a  legacy  will  not  be  held  to  be  spe- 
cific unless  there  appears  in  the  will  a  clear 
intention  to  make  it  so,  to  construe  this  legacy 
to  be  not  specific  but  demonstrntivt'.  Corbin 
2:  Mills,  19  Gratt.  (Va.)  438;  Skipwith 
Cabell,  19  Gratt.  (Va.)  789.  For  this  rule  ap- 
plies with  peculiar  force  to  a  case  of  this  kind, 
where  the  testator  is  providing  an  annuity  for 
the  wife  of  his  bosom,  and  making  a  provision 
for  an  adopted  child  with  whose  maintenance 
we  may  well  presume  he  had  charged  him- 
self. 2  Redfern  on  Wills  146,  note;  I 
Pomeroy's  Eq.  Juris.,  §  556;  2  Redfern  on 
Wills  149." 
219  Volume  IX, 


DEMURRAGE. 


By  W.  L.  Clark,  Jr. 

L  Definition  AND  Nature,  221. 
H  Express  Contracts  as  to  Time,  223, 

1.  Liability  of  Charterer  or  Freighter,  223. 

a.  In  General,  223. 

b.  Existence  and  Validity  of  Contract,  223. 

c.  Persons  Liable,  224. 

(1)  In  General,  224. 

(2)  Contracts  by  Agents,  225. 

d.  Failure  to  Earn  Freight  —  Loss  of  Vessel,  225. 

e.  Construction  of  Contract  in  General,  225. 
'  f.  Provision  for  Cessation  of  Liability,  226. 

2.  Liability  of  Consignees  and  Their  Assignees,  228. 

a.  Provision  in  Bill  of  Lading,  228. 

b.  In  the  Absence  of  Provision  in  Bill  of  Lading,  229. 

3.  Lay  Days  and  Computation  Thereof,  230. 

a.  Definitio?is,  230. 

b.  Cojnniencemeiit  of  Lay  Days,  230. 

(1)  In  General,  230. 

(2)  For  Loading,  231. 

(3)  For  Unloading,  231. 

(4)  Inability  to  Reach  Dock,  232. 

(5)  Particular  Provisions  Governing  Commencement  of  Lay 

Days,  232. 
{a)  In  General,  232. 

\p)  Dock  or  Berth  to  Be  Provided  by  Charterer,  Freighter, 

or  Consignee,  232. 
{c)  Discharge  Near  Dock — Always  Afloat,''  etc.,  233. 
{d)  Custom  and  Usage,  234. 

(6)  Notice  of  Arrival  and  Readiness  of  Vessel,  234. 

c.  Meaning  of  ''Working  Days,"  ''Days,"  "Running  Days,"  etc., 

235- 

d.  Fractions  of  Days,  236. 

e.  Sundays  and  Holidays,  236. 

/.  Apportionment  Between  Loading  and  Unloading,  237. 

4.  Provisions  for  "Dispatch,"  "  Quick  Dispatch,"  etc.,  237. 

5.  Provisions  for  "Customary  Dispatch,"  etc.,  238. 

6.  Provisions  for  Loading  or  Unloading  in  Turn,  241. 

7.  Causes  of  Delay,  242. 

a.  In  General,  242. 

b.  Fault  of  Third  Persons,  242. 

c.  Acts  of  Government  or  Public  Officers,  243. 

d.  Accumulation  of  Vessels  at  Docks,  243. 

e.  Act  of  God,  the  Elements,  and  the  Public  Enemy,  244. 

f.  Causes  of  Delay  Excepted  by  the  Contract,  244. 

(1)  Iti  General,  244. 

(2)  Inability  to  Supply  or  Take  Away  Cargo,  245. 

(3)  Avoidance  of  Delay,  246. 

(4)  Delay  Not  Caused  by  Fault  of  Charterer,   Freighter,  or 

Consignee,  246. 

g.  Contract  Lnposing  on  Master  Duty  to  Load  or  Unload,  248. 

220  Volume  IX. 


Definition  and  Nature. 


DEMURRAGE. 


Definition  and  Nature. 


h.  Fault  of  Shipowner  or  His  Agent,  248. 

i.  Acquiescence  and  Waiver  by  Shipowner,  251. 
8.  Effect  0/  Custom  and  Usage,  251. 

nL  Implied  Contract  as  to  Time,  253. 

1.  Liabiiify  of  Charterer  or  Freighter,  253. 

2.  Liability  of  Consignees  and  Their  Assignees,  254. 

a.  Liability  at  Conunon  Latv,  254. 

b.  Liability  in  Admiralty,  255. 

3.  Only  Reasonable  Diligence  Required,  255. 

4.  Causes  of  Delay,  256. 

a.  Fault  of  Charterer,  Freighter,  or  Consignee,  256. 

b.  Delay  Without  Fault  of  Charterer,  Freighter,  or  Consignee,  257. 

c.  Fault  of  Shipowtier  or  His  Agent,  259. 

5.  Waiver  or  Settlement  by  Shipowner  or  His  Agent,  259. 

6.  Effect  of  Custo?n  and  Usage,  260. 

IV.  Demurrage  or  Damages  in  Cases  of  Tort,  260. 

V.  Damages  for  Detention  of  Railroad  Cars,  etc.,  261. 

VI.  Amount  of  Demurrage  or  Damages,  262. 

1.  Express  Contract  for  Demurrage,  262. 

2.  Da>nages  in  the  Nature  of  Detnurrage,  263. 

3.  Damages  in  Cases  of  Tort,  264. 

vn.  Lien,  269. 

1.  At  Common  Law  atid  in  Equity,  269. 

2.  Ln  Admiralty,  269. 

3.  Waiver  or  Extinguishment  of  Lien,  269. 

4.  Enforcement  as  Against  Consignees  and  Assignees,  270. 

5.  For  Detention  of  Railroad  Cars,  etc.,  270. 

VIII.  Persons  Entitled,  271. 

1.  Ln  General,  27 1. 

2.  Assignment  of  Claim,  271. 

IX.  Remedies  of  Shipowner,  271. 

1.  Ln  Admiralty,  271. 

2.  At  Law,  272. 

3.  Ln  Equity,  272. 

CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
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ASSIGNMENTS,  vol.  2,  p.  1007;  BILLS  OF  LADING,  vol.  4,  p.  507; 
CARRIERS  OF  GOODS, vo\.s,l>.  154;  CONTRACTS  OF  AFFREIGHT- 
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I.  Definition  AND  Nature  —  Expreas  contract  for  Demurrage.  —  Demurrage,  in 
the  proper  sense  of  the  term,  is  an  allowance  or  compensation  for  the  delay 
or  detention  of  a  vessel,  expressly  provided  for  in  a  charter-party  or  bill  of 
lading.'    It  may  become  due  by  reason  of  the  vessel's  detention  for  the  pur- 


1.  Definition  and  Nature  —  Express  Contract. — 

Kmpirc  Transp.  Co.  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  23  C.  C.  A.  564,  40  U.  S.  App. 
'57.  77  Fed.  Rep.  919;  The  Caroline  A.  White, 
5  Phila.  (Pa.)  112;  The  J.  E.  Owen,  54  Fed. 
Rep.  185;  Wordin  v.  Hemis,  32  Conn.  273,  85 
Am.  Dec.  255;  Morse  v.  Pesant,  2  Keyes  (N. 
Y.)  16. 


"  Demurrage  is  the  sum  fixed  by  the  con- 
tract of  affreightment  as  a  remuneration  to 
the  shipowner  for  the  detention  of  the  ship  be- 
yond the  lay  days  allowed  for  loading  or  un- 
loading the  vessel."  Davis  v.  Wallace,  3 
Cliff.  (U.  S.)  123. 

"A  sum  of  money  due  by  express  contract 
for  the  detention  of  a  vessel,  in  loading  or  un- 
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pose  of  loading  or  unloading,  either  before  or  during  the  voyage,  or  in  waiting 
for  convoy.* 

Lay  Days  and  Days  of  Demurrage.  —  Charter-parties  and  bills  of  lading  frequently 
allow  a  certain  number  of  days  for  loading  and  unloading,  called  "  lay  days,"  * 
and  a  certain  number  of  additional  days  are  allowed  under  a  stipulation  that 
thoy  shall  be  paid  for  at  a  specified  rate.  The  amount  to  be  paid  for  these 
additional  days  is  demurrage  in  the  strict  sense.* 

Implied  Contract  for  Demurrage.  —  The  term  is  also  used  in  a  broader  sense  than 
this,  to  cover  damages  in  the  nature  of  demurrage  which  become  due  to  the 
shipowner  in  the  absence  of  express  provision  in  the  contract. 

Detention  Beyond  Demurrage  Days.  —  Such  damages  may  become  due  in  addition 
to  demurrage  proper,  as  when  the  vessel  is  detained  beyond  the  lay  days  and 
days  of  demurrage.* 

In  Absence  of  Provision  for  Demurrage  Days.  —  They  may  also  become  due  when 
the  contract  contains  no  provision  at  all  for  days  of  demurrage.  In  the  absence 
of  express  stipulation  for  demurrage  the  law  implies  a  contract  upon  the  part 
of  the  charterer  or  freighter,  and  under  some  circumstances  on  the  part  of 
the  consignee,  to  pay  damages  for  detention  of  the  vessel  beyond  the  period, 
if  any,  allowed  for  loading  or  unloading.  And  if  no  particular  time  is  specified 
in  the  contract,  the  law  implies  a  contract  to  load  and  unload  within  a  reason- 
able time,  and  to  pay  damages  on  failure  to  do  so.  The  term  "demurrage" 
has  also  been  applied  to  these  damages.* 


loading,  one  or  more  days  beyond  the  time 
allowed  for  that  purpose  in  the  charter-party." 
Wordin  Bemis,  32  Conn.  268,  85  Am.  Dec. 
255- 

"  Demurrage  is  only  an  extended  freight." 
Jesson  '■.  Solly,  4  Taunt.  55,  per  Heath,  J. 
Compare  The  Caroline  A.  White,  5  Phila.  (Pa.) 
112. 

"  In  its  technical  and  popular  signification, 
demurrage  is  compensation  for  the  delay  of  a 
ship  in  her  employment  or  voyage."  Forbes 
V.  U.  S.,  10  Ct.  of  CI.  249,  254, /("r  Loring,  J. 

"Dispatch  Money."  —  Charter-parties  and 
contracts  of  affreightment  sometimes  provide 
that  the  charterer,  freighter,  or  consignee  shall 
be  entitled  to  a  certain  sum  per  day  for  all 
time  saved  in  loading  or  unloading.  This  is 
called  "  dispatch  money,"  and  is  the  opposite 
of  demurrage.  See  the  title  Contracts  of 
Affreightment  and  Charter-parties,  vol. 
7,  p.  181.    See  also  Dispatch  Money,  post. 

1.  3  Kent's  Com.  203.  See  Lannoy  v. 
Werry,  2  Bro.  P.  C.  60. 

2.  .lee  infra,  this  title.  Express  Contracts  as  to 
Time  —  Lay  Days  and  Computation  Thereof. 

3.  Carver's  Carriage  by  Sea,  §  609. 

4.  Implied  Contract.  —  Carver's  Carriage  by 
Sea,  §  609. 

5.  "  Demurrage  is  only  an  extended  freight 
o:  reward  to  the  vessel,  in  compensation  for 
the  earnings  she  is  improperly  caused  to  lose. 
Every  improper  detention  of  a  vessel  may  be 
considered  a  demurrage,  and  compensation 
under  that  name  be  obtained  for  it."  Donald- 
son V.  McDowell,  I  Holmes  (U.  S.)  292.  See 
infra,  this  title.  Implied  Contract  as  to  Time. 

Damages  Distinguished  from  Demurrage.  —  Em- 
pire Transp.  Co.  z\  Philadelphia,  etc..  Coal, 
etc.,  Co.,  23  C.  C.  A.  564,  40  U.  S.  App.  157, 
77  Fed.  Rep.  919;  Sprague  v.  West,  Abb. 
Adm.  553;  The  J.  E.  Owen.  54  Fed.  Rep.  183; 
Sheppard  v.  Philadelphia  Butchers'  Ice  Co., 
21  Fed.  Cas.  No.  12,757;  Lake  v.  Hurd,  38 
Conn.  536;  Morse  v.  Pesant,  2  Keyes  (N.  Y.) 


16;  Cross  V.  Beard,  26  N.  Y.  85;  Western 
Transp.  Co.  v.  Hawley,  i  Daly  (N.  Y.)  327. 
See  infra,  this  title.  Implied  Cottiract  as  to 
Time. 

"  Demurrage,  in  the  strict  sense  of  the  term, 
means  a  sum  of  money  due  by  express  con- 
tract for  the  detention  of  a  vessel,  in  loading 
or  unloading,  one  or  more  days  beyond  the 
time  allowed  for  that  purpose  in  the  charter- 
party.  *  *  *  Damages  in  the  nature  of 
demurrage  are  recoverable  for  detention  be- 
yond a  reasonable  time  in  unloading  only,  and 
where  there  is  no  express  stipulation  to  pay 
demurrage.  They  are  in  the  nature  of  de- 
murrage because  they  are  for  a  detention  of 
the  vessel,  and  measured  by  the  day  like  de- 
murrage, and  are  damages  because  they  are 
recovered  for  a  breach  of  the  implied  contract 
of  the  shipper  that  he  will  receive  the  goods  in 
a  reasonable  time."  Wordin  v.  Beniis,  32 
Conn.  273,  85  Am.  Dec.  255. 

In  Gray  v.  Carr,  L.  R.  6  Q.  B.  528,  where  a 
bill  of  lading  provided  that  the  consignee 
should  be  liable  for  "  demurrage  "  for  delay 
in  loading  allowed  by  the  charter-party, 
it  was  held  that  the  term  applied  only  to  de- 
murrage in  the  strict  sense,  that  is,  the 
damages  for  delay  stipulated  for  in  the 
charter-party,  and  did  not  include  damages 
in  the  nature  of  demurrage  for  delay  beyond 
such  time. 

And  in  Clink  v.  Radford,  (1891)  i  Q.  B.  625, 
it  was  held  that  a  clause  in  a  charter-party 
providing  that  the  charterer's  liability  there- 
under should  cease  on  the  cargo's  being  loaded, 
the  owners  having  a  lien  on  the  cargo  for 
freight  and  "  demurrage,"  did  not  cover  dam- 
ages in  the  nature  of  demurrage  for  undue  de- 
tention at  the  port  of  loading. 

On  the  other  hand,  in  Harris  v.  Jacobs,  15 
Q.  B.  Div.  247,  the  term  "  demurrage  "  in  a 
charter-party  providing  for  "  demurrage  at  the 
rate  of  thirty  pounds  per  running  day,"  and 
giving  a  lien  on  the  cargo  for  "  all  freight  and 
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Demurrage  in  Cases  of  Tort.  —  The  term  has  also  been  apphed  to  damages  for 
the  delay  or  detention  of  a  vessel  caused  by  the  wrongful  or  tortious  act  or 
omission  of  another,  as  by  reason  of  a  wrongful  seizure  or  a  collision.* 

Detention  of  Railroad  Cars,  etc.  —  Under  some  circumstances  the  shipper  or  con- 
signee of  goods  over  a  railroad  may  become  liable  in  damages  under  an  express 
or  implied  contract  for  the  detention  of  cars  or  other  property  belonging  to 
the  company,  and  the  term  "demurrage"  is  commonly  applied  to  these 
damages.* 

Delay  of  Carrier  in  Delivering  Goods.  —  The  term  has  also  been  applied  to  the 
damages  for  which  a  carrier  is  liable  for  delay  in  delivering  goods.*  But  this 
use  of  the  term  is  as  rare  as  it  is  improper.'* 

II.  Express  Contracts  as  to  Time  —  1.  Liability  of  Charterer  or  Freighter  — 
a.  In  General.  —  When  demurrage  is  expressly  provided  for  in  the  charter- 
party  or  bill  of  lading,  the  liability  of  the  charterer  or  freighter  is  determined 
strictly  by  the  terms  of  the  contract.  If  he  detains  the  vessel  beyond  the  lay 
days  he  becomes  absolutely  liable  to  pay  the  stipulated  demurrage  without 
regard  to  the  cause  of  the  delay,  unless  he  is  excused  by  the  terms  of  the 
contract,  or  unless  the  delay  was  due  to  the  fault  of  the  shipowner  or  his 
agents.*  He  is  liable  for  delay  at  the  port  of  discharge,  as  well  as  at  the  port 
of  loading,  and  it  can  make  no  difference  that  consignees  have  also  become 
responsible.'* 

b.  Existence  and  Validity  of  Contract. — Whether  or  not.  there  is 
an  express  contract,''  whether  it  has  been  modified  or  rescinded,  and  the  effect 


demurrage,"  was  held  broad  enough  to  cover 
damages  in  the  nature  of  demurrage. 

That  the  meaning  of  the  term  depends  upon 
the  intention  of  the  parties,  to  be  gathered 
from  the  entire  contract,  see  Lockhart  v.  Fallc, 
L.  R.  10  Exch.  132. 

See  infra,  this  title,  Express  Contracts  as  to 
Time —  Provision  for  Cessation  of  Liability. 

1.  In  Cases  of  Tort.  —  The  Apollon,  9  Wheat. 
(U.  S.)  362;  The  Steamboat  Thomas  Kiley,  3 
Ben.  (U.  S.)  228;  Forbes  v.  U.  S.,  10  Ct.  of  CL 
249. 

See  infra,  this  title.  Amount  of  Demurrage  or 
Damages  —  Damages  in  Cases  of  Tort. 

2.  Detention  of  Railroad  Cars,  Grain  Sacks,  etc. 
—  Great  Northern  R.  Co.  t.  Wyles,  2  C.  B.  N. 
S.  344,  89  E.  C.  L.  344;  Miller  v.  Georgia  R., 
etc.,  Co.,  88  Ga.  563,  30  Am.  St.  Rep.  170,  50 
Am.  &  Eng.  R.  Cas.  79,  citing  2  Am.  and  Eng. 
Encyc:.  of  Law  (ist  ed.),  p.  787;  Crommelin  v. 
New  York,  etc.,  R.  Co.,  I  Abb.  App.  Dec.  (N. 
Y.;  472,  4  Keyes  (N.  Y.)  90,  10  Bosw.  (N.  Y.) 
77;  Norfolk,  etc.,  R.  Co.  v.  Adams,  go  Va. 
393,  44  Am.  St.  Rep.  916,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.),  pp.  878-881. 
See  infra,  this  title.  Damages  for  Detention  of 
Railroad  Cars,  etc. 

3.  Delay  of  Carrier.  —  See  The  Scandinavia, 
49  Fed.  Rep.  60r. 

4.  The  subject  is  treated  at  length  in  another 
part  of  this  work.  See  the  title  Carriers  of 
Goods,  vol.  5,  p.  244. 

6.  Express  Contract  in  General.  —  Randall  v. 
Lvnrh,  2  Cam])!).  3^6;  Ford  v.  Cotesworth,  L. 
R.  4  y.  B.  135,  affirmed  L.  R.  5  Q.  B.  544; 
Thiis  V.  Byers,  i  Q.  B.  Div.  244.  See  infra, 
this  section,  Causes  of  Delay. 

Charter-parties.  —  Marshall  v.  De  la  Torre,  i 
Esp.  N.  P.  367;  Randall  Lynch,  2  Campb. 
352;  Thiis  V.  Byers,  I  Q.  B.  Div.  244;  Bailey 
V.  De  Arroyave,  7  Ad.  &  El.  919,  34  E.  C.  L. 
259;  Bc>stlethwaite  v.  Frccland,  L.  R.  5  App. 
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599;  Grant  v.  Coverdale,  L.  R.  g  App.  470; 
Burrill  v.  Grossman,  16  C.  C.  A.  381,  35  U.  S. 
App.  608,  6g  Fed.  Rep.  747  {reversing  65  Fed. 
Rep.  104);  Swan  v.  Five  Hundred  and  Fifty 
Tons  Reserve  Coal.  35  Fed.  Rep.  307;  Towle 
V.  Kettell,  5  Cush.  (Mass.)  18;  Duff  Law- 
rence, 3  Johns.  Cas.  (N.  Y.)  162. 

Bills  of  Lading.  —  Leer  v.  Yates,  3  Taunt. 
3S7;    Harman  !7.  Gandolph,  Holt  35;  Lake 
Hurd,  38  Conn.  536.    And  see  other  cases  re- 
ferred to  infra  in  this  section. 

6.  Delay  in  Unloading.  —  Erichsen  v.  Bark- 
worth,  27  L.  J.  I-^xch.  472,  2S  L.  J.  Exch.  g5. 

Estoppel  of  Shipowner.  —  The  shipowner, 
however,  may  by  conduct  inconsistent  with  the 
charter-party  or  bill  of  lading  estop  himself 
from  claiming  demurrage  from  the  charterers 
or  freighters  for  delay  at  the  port  of  discharge. 
Thus  in  Bradley  v.  Goddard,  3  F.  &  F.  638, 
where  by  the  terms  of  a  charter-party  the 
vessel  was  to  be  addressed  to  the  charterer's 
agents  at  the  port  of  discharge,  and  the  ship- 
owner addressed  her  to  others,  so  that  the  no- 
tice which  the  charterer's  agents  would  have 
given  to  the  consignees  was  not  given,  and 
delay  resulted,  it  was  held  that  the  shipowner 
could  not  hold  the  ch.-irtercrs  liable  therefor. 

7.  Existence  of  Contract.  —  No  contract  to  load 
coal  within  any  ]);irticular  time  is  shown  by 
evidence  that  the  shipowner  and  the  agcht  of 
the  charterer  had  a  conversation  in  which  the 
latter  informed  the  former  as  to  the  amount  of 
coal  on  hand  and  the  amount  he  was  getting 
daily  out  of  the  mines,  and,  in  reply  to  a 
question  whether  the  vessel  could  be  loaded 
by  a  certain  time,  answered,  "  Yes,  we  ought 
to  "  by  such  a  time  at  furthest,  as  this  is  a 
mere  expression  of  o[)inion  as  to  what  may  be 
done.  Randall  v.  Sprague,  21  C.  C.  A.  334,  33 
U.  S.  App.  464,  74  Fed.  Rep.  247,  affirming  on 
this  point  67  Fed.  Rep.  604. 

Where  the  cliarter-])arty  requires  the  vessel 
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of  a  modification  or  rescission,*  the  sufficiency  of  the  consideration,  the  effect 
of  illegality,*  and  the  admissibility  of  parol  evidence  to  add  to  the  writing,^ 
are  all  questions  which  depend  upon  the  general  law  of  contracts  or  of  evi- 
dence. 

c.  Persons  Liable  —  (i)  In  General.  —  The  person  liable  for  demurrage 
is  primarily  the  person  who  made  the  contract,  generally  the  charterer  or 
freighter;  *  but,  as  will  be  shown,  the  consignee  or  an  assignee  of  the  bill  of 


to  take  out  the  charterer's  freight  free,  he  is 
not  liable  for  the  detention  of  the  vessel  to 
take  it  on  board.  Pearson  v.  Grice,  8  Fla. 
214. 

Effect  of  Orders  Given  to  Master.  —  When  an 
order  to  the  agents  of  the  charterer  is  given  to 
the  master  by  the  charterer,  containing  a  con- 
dition that  neither  the  charterer  nor  the  cargo 
shall  be  liable  for  demurrage,  the  owners  of 
the  vessel  are  not  bound  by  the  condition,  un- 
less it  is  shown  that  the  master's  attention 
was  called  to  it.  Rackett  v.  Stickney,  27  Fed. 
Rep.  878.  See  also  Pregenzer  v.  Burleigh,  6 
.Misc.  Rep.  (N.  Y.  C.  PI.)  140. 

1.  Option  to  Cancel  Contract.  —  There  is  no 
liability  for  demurrage  for  delay  of  the  vessel 
after  the  contract  has  been  canceled  by  the 
chartereis  in  accordance  with  an  option  to 
cancel  rt^served  by  them.  See  Hick  v. 
Tweedy,  63  L.  T.  N.  S.  765,  6  Asp.  M.  C.  599. 

Substitution  of  Different  Mode  or  Place  of  Load- 
ing or  Unloading.  —  Where  the  contract  pro- 
vides a  particular  mode  of  discharging  the 
cargo,  the  freighter  or  consignee  cannot  sub- 
stitute a  different  mode  involving  delay,  un- 
less the  shipowner  consents.  If  he  does 
substitute  a  different  mode  of  discharge, 
which  is  wholly  for  his  benefit,  and  involves 
delay,  and  the  shipowner  receives  no  consid- 
eration therefor,  acquiescence  in  the  substi- 
tuted mode  of  discharge  will  not  be  inferred 
merely  because  the  shipowner  failed  to  object. 
The  Dictator,  30  Fed.  Rep.  637. 

Where  the  contract  provides  for  loading  or 
unloading  at  a  certain  place,  and  stipulates 
that  lay  days  shall  commence  from  a  certain 
time,  and  the  contract  is  afterwards  modified 
by  substituting  another  place,  the  stipulation 
as  to  the  commencement  of  lay  days  applies 
to  the  substituted  place,  in  the  absence  of 
agreement  to  the  contrary.  Reed  v.  Weld,  6 
Fed.  Rep.  304.  And  see  Jackson  v.  Gallo- 
way, 8  L.  J.  C.  P.  29,  5  Bing.  N.  Cas.  71,  35  E. 
C.  L.  34,  6  Scott  786;  Benson  v.  Atwood,  13 
Md.  21,  71  Am.  Dec.  611. 

Where  the  contract  gives  a  certain  number 
of  days  in  which  to  discharge,  excepting  Sun- 
days and  holidays,  and  provides  a  particular 
mode  for  discharging,  and  is  afterwards  modi- 
fied by  substituting  another  mode  requiring  a 
longer  time,  the  charterer  is  not  liable  for  the 
additional  time,  nor  for  Sundays  and  holi- 
days.   The  Norman,  16  Fed.  Rep.  879. 

2.  Illegality  of  Contract.  —  Ordinarily  demur- 
rage cannot  be  recovered  under  a  charter- 
party  or  bill  of  lading  which  is  illegal  in  the 
sense  of  unlawful,  but  if  the  contract  is  car- 
ried out  without  violating  the  law  the  fact 
that  the  parties  stipulated  for  and  intended  the 
doing  of  what  would  have  been  unlawful  will 
not  defeat  a  recovery.  Waugh  v.  Morris,  L. 
R.  8  Q.  B.  202.  In  this  case  the  defendant 
had  chartered  the  plaintiff's  ship  to  take  a 


cargo  of  hay  from  a  port  in  France  to  London, 
the  charter-party  stipulating  that  the  cargo 
was  to  be  taken  from  the  ship  alongside,  and 
landed  at  a  certain  wharf.  At  the  time  the 
contract  was  made  and  when  the  vessel 
reached  London  there  was  an  order  in  council 
forbidding  the  landing  of  French  hay.  If  the 
vessel  had  landed  the  hay  as  provided  in  the 
charter-party,  the  plaintiff  could  not  have 
maintained  an  action  for  delay  under  the 
charter-party.  In  this  case,  however,  he  did 
not  do  so,  but  on  learning  of  the  order,  in- 
stead of  landing  the  cargo  he  caused  it  to  be 
taken  from  the  ship  alongside  into  another 
ship  and  exported.  It  was  held  that  although  it 
was  the  intention  of  the  parties,  when  the 
charter-party  was  entered  into,  to  land  the  hay 
at  London,  yet  as  the  contract  was  not  made 
knowingly  with  the  intention  to  violate  the  law, 
and  as  it  could  be  and  was  carried  out  without 
doing  so,  the  defendant  was  liable  for  demur- 
rage. 

3,  An  Oral  Agreement  as  to  lay  days  and  de- 
murrage cannot  be  proven  where  the  charter- 
party  or  bill  of  lading  does  not  mention  any 
number  of  days  within  which  the  cargo  should 
be  discharged,  as  this  would  add  a  term  not 
expressed  in  the  contract.  Higgins  v.  U.  S. 
Mail  Steamship  Co.,  3  Blatchf.  (U.  S.)  282. 

That  parol  evidence  is  not  admissible  to 
vary  the  written  contract,  see  McGovern  v. 
Heissenbuttel,  8  Ben.  (U.  S.)  46. 

As  to  the  effect  of  a  bill  of  lading  as  super- 
seding a  prior  parol  contract,  see  Brown  v. 
Certain  Tons  of  Coal,  34  Fed.  Rep.  913. 

Evidence  to  Explain  Ambiguity.  —  If  the  con- 
tract is  ambiguous,  settled  rules  allow  parol 
evidence  to  explain  the  same.  Thus  where 
the  charter-party  allowed  fifteen  days  in  which 
to  load  and  discharge  the  vessel,  and  thirteen 
days  were  consumed  in  loading,  and  after- 
wards a  bill  of  lading  was  issued  which  re- 
ferred to  the  charter-party  and  incorporated 
its  conditions,  and  contained  the  words, 
"  three  working  days  are  left  for  discharg- 
ing," it  was  held  that  the  contract  was  am- 
biguous and  might  be  explained  by  parol 
evidence  showing  that  the  time  given  in  the 
charter-party  had  been  extended  so  as  to  give 
three  days  instead  of  two  for  unloading.  The 
Wanderer,  29  Fed.  Rep.  260. 

4.  Who  Liable.  —  See  Cawthron  v.  Trickett, 
33  L.  J.  C.  P.  182;  Dickenson  v.  Lano,  2  F.  & 
F.  188;  Erichsen  v.  Barkworth,  27  L.  J.  Exch. 
472,  28  L.  J.  Exch.  95. 

Sale  of  Cargo.  —  The  holder  of  a  bill  of  lading 
is  not  relieved  from  liability  for  demurrage 
because  he  has  sold  the  goods  to  others  and 
contracted  for  delivery  to  them,  where  the 
others  do  not  become  parties  to  the  bill  of  lad- 
ing or  assume  any  direct  relations  with  the 
ship.  "  The  vessel  is  not  bound  to  look  be- 
yond the  owner  and  holder  of  the  bill  of  lad- 
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lading  may  also  be  liable  by  adoption  of  the  contract.* 

(2)  Contracts  by  Agents.  —  When  the  contract  is  entered  into  by  an  agent, 
the  general  principles  of  the  law  of  agency  apply.  According  to  these  prin- 
ciples the  agent  can  bind  his  principal  only  while  acting  within  the  scope  of 
his  authority.*  He  may  contract  in  such  a  way  as  to  render  himself  person- 
ally liable.'    And,  as  a  rule,  an  undisclosed  principal  may  sue  and  be  sued.'* 

d.  Failure  to  Earn  Freight  —  Loss  of  Vessel.  —  The  right  to 
demurrage  does  not  depend  upon  the  earning  of  freight,  and  payment  thereof 
may  be  recovered  though  the  vessel  is  lost  before  the  voyage  is  completed.' 

e.  Construction  of  Contract  in  General.  —  Difficulties  often  arise 
in  determining  what  delays  are  covered  by  the  provisions  of  the  contract. 
Such  questions,  of  course,  depend  upon  a  construction  of  the  language  of  the 
particular  contract.  The  meaning  of  particular  provisions  commonly  inserted 
in  such  contracts  is  shown  in  the  following  pages. 

Delay  at  Places  Not  Specified.  —  If  a  charter-party  stipulates  for  demurrage  for 
delay  at  certain  ports  or  at  certain  times,  it  clearly  does  not  cover  delay  at 
any  other  port  or  at  any  other  time.® 


ing,  because  he  has  ihe  right  to  control  the 
delivery  and  the  acceptance  of  the  goods 
under  it."    Neilsen  v.  Jesup,  30  Fed.  Rep. 

1.  See  infra,  this  section,  Liability  of  Con- 
signees and  Their  Assignees. 

2.  Authority    of    Agents.  —  See    the  title 
Ar.KNCY,  vol.  I,  p.  930. 

Agents  in  entering  into  charter-parties  for 
others  must  keep  within  their  authority.  In 
the  absence  of  proof  of  a  custom  for  agents  to 
agree  with  the  owner  of  a  vessel  with  respect 
to  lay  days,  or  for  dispatch,  etc.,  no  such 
authority  can  be  presumed.  And  if  they 
assume  to  agree  upon  lay  days,  or  for  dis- 
patch, proof  of  authority  is  necessary  to  bind 
the  charterer.  Fisher  v.  .^beel,  44  How.  Pr. 
(N.  Y.  Supreme  Ct.)  432,  66  Barb.  (N.  Y.)  381. 
And  see  The  Hamilton  J.  Mills,  22  Fed.  Rep. 
790. 

Authority  from  the  charterer  to  stipulate  for 
loading  as  fast  as  possible  gives  no  authority 
to  stipulate  for  dispatch.  The  Hamilton  J. 
Mills,  22  Fed.  Rep.  790. 

3.  Liability  of  Agents.  —  See  the  title  Agency, 
vol.  I,  p.  93<j. 

One  who  contracts  in  his  own  name,  and,  as 
far  as  the  vessel  owner  knows,  on  his  own  be- 
half, is  liable  though  he  may  in  fact  have  con- 
tracted as  agent  for  another.  See  Dickenson 
V.  Lano,  2  F.  &  F.  188. 

It  seems,  however,  that  if  a  person  acts 
merely  as  agent  in  shipping  goods,  and  his 
character  appears  as  such  in  the  bill  of  lading, 
or  is  understood  by  the  shipowner,  he  is  not 
liable  for  delay  in  delivery  at  the  port  of 
discharge;  but  the  remedy  is  to  enforce  the 
lien  on  the  cargo,  or  by  proceeding  against  his 
principal.  Stafford  v.  Watson,  i  Biss.  (II.  S.) 
437;  The  Schmidt,  27  Fed.  Rep.  671.  The  ac- 
tual decision  in  the  case  first  cited  was  that  the 
owner  of  a  vessel  who  has  abandoned  his  lien 
on  the  cargo  frir  detention  at  the  port  of  deliv- 
ery cannot  maintain  an  action  for  damages 
against  the  shippers  if  they  were  merely  agents 
and  this  fart  appeared  on  the  bill  of  lading. 

Whether  Contract  Made  as  Agent.  —  Sec  Weid- 
ner  v.  Hoggett,  I  C.  P.  Div.  533,  35  L.  T.  N. 
S.  368,  as  to  whether  a  contract  to  pay  demur- 
rage is  made  by  a  person  on  his  own  account 
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or  as  agent  for  another.  In  this  case  the  con- 
tract was:  "  I  undertake  to  load  the  ship  D. 
with  Bebside  coals  in  ten  colliery  working 
days,  etc.  On  account  of  Bebside  Colliery, 
W.  S.  Hoggett."  The  said  Hoggett  was  a 
clerk  employed  by  several  colliery  companies 
to  arrange  the  turns  for  loading  vessels.  It 
was  held  that  the  promise  was  his  contract 
personally,  and  not  as  agent.  See  the  title 
Agency,  vol.  i,  p.  930. 

4.  Undisclosed  Principal.  —  See  the  title 
Agency,  vol.  i,  p.  930. 

Under  a  well-settled  principle  of  the  law  of 
agency,  the  owner  of  a  ship  chartered  by  and 
in  the  name  of  his  agent  may  be  shown  by 
extrinsic  evidence  to  be  the  principal  in  the 
contract,  and  will  be  allowed  to  avail  himself 
of  its  provisions.  Brooks  -■.  Minturn,  i  Cal. 
481. 

5.  Loss  of  Vessel.  —  In  The  Caroline  A. 
White,  5  Phila.  (Pa.)  112,  19  Leg.  Int.  (Pa.) 
181,  under  a  charter-party  providing  for  de- 
murrage, but  containing  no  provision  that  the 
payment  thereof  should  depend  upon  the 
earning  of  freight,  it  was  held  that  demurrage 
for  extra  detention  cither  at  the  port  of  depart- 
ure or  at  an  intermediate  port  of  an  entire 
voyage  became  absolutely  due  at  such  port, 
and  could  be  recovered  notwithstanding  the 
vessel  was  lost  on  the  return  voyage. 

6.  Delay  at  Places  Not  Specified.  —  Thus  in 
Marshall  v.  De  la  Torre,  i  Esp.  N.  P.  367, 
where  a  charter-party  provided  for  demurrage 
while  "  waiting  at  P.  to  join  convoy,  and  dis- 
charging the  cargo  at  B.,"  it  was  held  that 
the  shipowner  could  not  claim  demurrage  for 
delay  at  intervening  places. 

Delay  at  Part  of  the  Voyage.  —  In  Gaudet  v. 
Brown,  L.  R.  5  P.  C.  134,  under  a  bill  of  lad- 
ing by  which  the  owner  of  a  general  ship  was 
to  deliver  certain  petroleum  at  Havre,  and 
which  provided  that  it  was  to  be  taken  out  by 
the  freighter  within  twenty-four  hours  after 
arriving  there  or  he  should  pay  demurrage  at 
a  certain  rate  per  day,  it  was  held  that  there 
was  no  liability  for  demurrage  for  delay  while 
the  master,  on  being  forbidden  by  the  govern- 
ment to  remain  at  the  port  because  of  petro- 
leum being  on  board,  was  making  ineffectual 
attempts  to  land  at  the  neighboring  ports  be- 
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Loading  and  Unloading.  —  It  is  also  clcar  that  a  provision  for  demurrage  for 
dcl.i\-  in  loading  does  not  cover  delay  in  unloading,  or  vice  versa,  and  that  a 
stipidation  as  to  delay  in  loading  or  unloading  does  not  cover  delay  after 
loading  and  before  unloading.* 

/.  Provision  for  Cessation  of  Liability.  —  Charter-parties  providing 
for  demurrage  often  stipulate  that  the  charterer's  liability  for  demurrage,  or 
his  liability  generally,  under  the  charter-party,  shall  cease  when  the  cargo  is 
loaded  or  shipped,  or  when  it  is  delivered  alongside  the  ship.  Generally,  but 
not  always,  this  stipulation  is  qualified  by  a  provision  that  the  cargo  shall  be 
worth  the  freight  on  arrival  at  the  port  of  discharge.  In  such  a  case  as  this, 
if  the  contract  is  clear,  the  shipowner  must  depend  upon  his  lien  on  the  cargo, 
or  the  liability,  if  any,  of  the  consignees,  both  for  delay  in  loading  before 
shipment,  etc.,  and  for  delay  in  unloading.* 


fore  discharging  the  rest  of  his  cargo  at  Havre 
and  bringing  the  petroleum  back  to  London, 
as  this  was  to  be  regarded  as  a  part  of  the 
voyage. 

Detention  "  During  Voyage."  —  A  stipulation 
for  demurrage  for  delay  during  the  voyage 
does  not  cover  delay  at  the  initial  port,  for  the 
voyage  does  not  commence  until  the  vessel 
leaves.  In  Valente  v.  Gibbs,  6  C.  B.  N.  S.  270, 
95  E.  C.  L.  270,  a  charter-party  provided  that 
the  vessel,  then  lying  at  Genoa,  should  sail  on 
or  before  a  certain  day  to  certain  other  ports. 
Thirty  days  were  to  be  allowed  the  charterers 
for  loading  the  ship,  and  thirty  days  over  and 
above  the  lay  days,  at  seven  pounds  per  day; 
and  the  contract  then  provided:  "  Should  the 
vessel  be  unnecessarily  detained  at  any  other 
period  of  the  voyage,  such  detention  to  be 
paid  for  by  the  party  delinquent  to  the  party 
observant,  at  the  above-named  rate  of  demur- 
rage or  compensation."  The  vessel  did  not 
leave  Genoa  for  some  time  after  the  time  re- 
quired by  the  contract.  It  was  held  that  this 
was  not  a  detention  during  the  "  voyage  " 
within  the  meaning  of  the  charter-party. 

1.  Detention  After  Loading  or  Unloading.  —  A 
charterer  who  has  agreed  to  pay  demurrage 
for  delay  in  loading  or  unloading  is  not  liable 
for  detention  of  the  vessel  by  frost  or  other- 
wise after  it  has  been  loaded  or  unloaded. 
Pringle  v.  Mollett,  6  M.  &  W.  80.  And  see 
Conner  I'.  Smythe,  5  Taunt.  654,  i  E.  C.  L.  223. 

Where  a  charter-party  provides  that  the 
cargo  is  to  be  received  in  twenty-five  running 
days,  such  lay  days  are  to  be  allowed  for  load- 
ing, and  not  for  orders  after  the  vessel  was 
ready  to  sail  on  the  voyage.  Benson  v.  At- 
wood,  13  Md.  21,  71  Am.  Dec.  611. 

A  chaxter-party  allowing  the  freighter  "  to 
keep  the  ship  on  demurrage,  at  her  loading 
and  delivery  ports,  ten  days  each,  besides  a 
certain  number  of  days  limited  for  her  stay  at 
the  same,  or  as  many  of  them  as  need  shall 
require,"  does  not  give  the  shipowner  a  right 
to  demurrage  for  delay  at  an  intermediate 
port  between  her  ports  of  loading  and  dis- 
charge, into  which  she  is  compelled  to  put, 
nor  to  delay  over  and  above  ten  days  at  the 
port  of  delivery.  Stevenson  v.  York,  2  Chit. 
Rep.  570,  18  E.  C.  L.  424. 

Under  a  charter-party  requiring  the  vessel 
to  be  loaded  "  with  all  possible  dispatch,"  de- 
murrage can  be  recovered  only  for  detention 
in  loading.  There  can  be  no  recovery  under 
the  contract  for  detention  by  the  tide  after 


loading,  nor  for  detention  at  the  place  of  dis- 
charge. Moody  V.  Five  Hundred  Thousand 
Laths,  2  Fed.  Rep.  607. 

Delay  in  Stowing.  —  Where  the  charter-party 
requires  that  the  charterer  shall  load  and  stow 
the  cargo,  and  furnish  all  the  appliances  for 
the  purpose  except  the  steam  for  raising  it 
into  the  vessel,  and  provides  that  demurrage 
shall  be  charged  for  delay  beyond  a  certain 
time,  the  vessel  owner  may  recover  demurrage 
for  delay  in  loading  and  stowing  as  well  as 
for  delay  in  bringing  the  cargo  to  the  vessel, 
and  it  is  immaterial  that  the  cargo  is  to  be  at 
the  vessel's  risk  after  being  delivered  along- 
side. Baldwin  v.  Sullivan  Timber  Co.,  142 
N.  Y.  279,  ajffirming  (Supreme  Ct.)  20  N.  Y. 
Supp.  496.  It  Is  otherwise  where  the  charterer 
is  only  bound  to  deliver  the  cargo  to  the  ves- 
sel, and  the  vessel  is  to  stow.  Blech  v.  Bal- 
leras,  3  El.  &  El.  203,  107  E.  C.  L.  203,  6  Jur. 
N.  S.  1243,  2g  L.  J.  Q.  B.  261;  Harris  v.  Best- 
Ryley,  4  Reports  222,  68  L.  T.  N.  S.  76,  7  Asp. 
M.  C.  272. 

Delay  in  Loading.  —  A  clause  in  a  charter- 
party,  "  the  vessel  to  lie  her  regular  time  for 
loading  her  cargo,  and  one  day  per  keel  run- 
ning days,  demurrage  three  pounds  per  day 
for  every  working  day's  detention  over  and 
above  the  days  allowed  as  aforesaid,"  does 
not  entitle  the  shipowner  to  demurrage  for 
delay  in  delivery  of  the  cargo,  but  only  for 
delay  in  loading.  Alcock  v.  Taylor,  2  H.  & 
W.  58,  6  N.  &  M.  296. 

2.  Provision  for  Cessation  of  Charterer's  Liabil- 
ity.—  See* Bannister  v.  Breslauer,  L.  R.  2  C. 
P.  497;  Francesco  v.  Massey,  L.  R.  8  Exch. 
loi,  42  L.  J.  Exch.  75;  Kish  v.  Cory,  L.  R.  10 
Q.  B.  553.  And  see  the  other  cases  cited  in 
the  following  notes. 

The  language  of  the  clause  is  usually  that 
"  the  liability  of  the  charterers  shall  cease  as 
soon  as  the  cargo  is  on  board  (or  loaded,  or 
shipped,  or  delivered  alongside,  etc.)  provided 
the  same  is  worth  the  freight  at  the  port  of 
discharge;  but  the  owners  cf  the  ship  shall 
have  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage,  which 
they  shall  be  bound  to  exercise." 

That  the  Charterers  Are  Also  the  Consignees, 
as  well  as  charterers,  does  not  necessarily  pre- 
vent such  a  clause  from  releasing  them  from 
personal  liability.  Sanguinetti  v.  Pacific 
Steam  Nav.  Co.,  2  Q.  B.  Div.  238. 

Nor  is  such  a  clause  afYected  by  a  clause 
following  it  giving  the  charterers'  agent  at  the 
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Construction  of  Clauses  Together. —  In  determining  what  liabilities  are  within  the 
cesser  clause,  the  courts  construe  the  provisions  together,  and  hold  that, 
unless  such  an  intent  is  clear,  the  clause  is  not  to  be  regarded  as  covering  lia- 
bilities for  which  no  lien  or  remedy  is  reserved  to  the  shipowner.* 


port  of  discharge  the  power  to  settle  all  claims 
for  short  delivery  and  demurrage.  And  the 
fact  that  the  charterers'  agent  refuses  to  settle 
the  demurrage,  and  that  the  master  of  the 
vessel  delivers  the  cargo  at  the  agent's  re- 
quest, without  enforcing  the  lien,  does  not 
create  any  liability  on  the  part  of  the  charter- 
ers under  the  charter-party,  contrary  to  the 
cessation  of  liability  clause.  Sanguinetti  v. 
Pacific  Steam  Nav.  Co.,  2  Q.  B.  Div.  23S. 

The  terms  of  the  bill  of  lading  may  make  a 
difference  when  the  charterers  are  also  the 
consignees.  Thus  in  Gullischen  r'.  Stewart, 
13  Q.  B.  Div.  317,  53  L.  J.  Q.  B.  Div.  173,  50 
L,  T.  N.  S.  47,  32  W.  R.  763,  5  Asp.  M.  C.  200 
{a'jffirtHing  ii  Q.  B.  Div.  186,  52  L.  J.  Q.  B. 
Div.  648,  49  L.  T.  X.  S.  198,  31  W.  R.  745,  5 
Asp.  M.  C.  130),  where  a  charter-party  stipu- 
lated for  payment  of  freight  and  demurrage, 
and  also  provided  that,  as  it  was  entered  into 
by  the  charterers  for  account  of  another,  their 
liability  should  cease  as  soon  as  the  cargo 
should  be  on  board,  the  vessel  holding  a  lien 
upon  the  cargo  for  freight  and  demurrage, 
and  a  bill  of  lading  was  signed  whereby  the 
goods  were  made  deliverable  to  the  charterers 
themselves  at  the  port  of  discharge,  "  they 
paying  freight  and  all  other  conditions  as  per 
charter-party,"  it  was  held  that  in  view  of  the 
bill  of  lading,  which  incorporated  all  the  con- 
ditions of  the  charter  party  applicable  to  the 
reception  of  the  goods  at  the  port  of  discharge, 
the  cessation  of  liability  clause  must  be  con- 
strued as  not  exempting  the  charterers  as  con- 
signees from  liability  for  demurrage  for  delay 
at  the  port  of  discharge.  See  also  Bryden  -■. 
N'iebuhr,  I  Cabab6  &  El.  241.  Compare  Bar- 
wick  V.  Burnyeat,  36  L.  T.  N.  S.  250,  25  W.  R. 
395- 

Exception  of  Delay  in  Loading.  —  In  Listers. 
Van  Haansbergen,  I  Q.  H.  Div.  269,  the  char- 
ter-party provided  that,  as  it  was  concluded  by 
the  charterers  on  behalf  of  another,  "  all  lia- 
bility of  the  former  shall  cease  as  soon  as  the 
cargo  is  shipped,  loading  excepted,  the  owners 
and  master  of  the  vessel  agreeing  to  rest  solelj' 
on  their  lien  on  the  cargo  for  freight,  demur- 
rage, and  all  other  claims,  and  which  lien  it 
is  hereby  agreed  that  they  shall  have."  It 
was  held  that  the  words  "  loading  excepted," 
covered  delay  in  loading,  and  were  not  con- 
fined tc  the  loading  of  a  full  and  complete 
cargo;  and  that  the  charterers  remained  liable 
for  such  delay,  though  they  had  shipped  a 
complete  cargo. 

1.  Construing  Provisions  Together.  —  In  Kng- 
hind  this  rule  of  construction  seems  to  be  well 
settled  by  the  late  cases.  Clink  v.  Radford, 
(1891)  I  Q.  B.  625:  Hansen  v.  Ilarrold,  ('1894) 
I  Q.  B.  615;  Lockhart  v.  Falk.  L.  R.  10  Exch. 
132;  Dunlop  V.  Balfour,  (1S92)  i  Q.  B.  507,  61 
L.  J.  Q.  B.  354,  6<i  L-  T.  455,  40  W.  R.  371; 
Gardiner  v.  Macfarlane,  26  L.  R.  Sc.  492,  16 
Sc.  Sess.  Cas.  (4th  ser.)  664. 

"  It  seems  to  me,"  said  Lord  Esher,  M.  R., 
"  without  going  through  the  cases  that  have 
been  referred  to,  that  certain  rules  have  been 


laid  down  in  them  which  will  enable  us  to  de- 
cide this  particular  case.  In  my  opinion  the 
main  rule  to  be  derived  from  the  cases  as  to 
the  interpretation  of  the  cesser  clause  in  a 
charter-party,  is  that  the  court  will  construe  it 
as  inapplicable  to  the  particular  breach  com- 
plained of,  if  by  construing  it  otherwise  the 
shipowner  would  be  left  unprotected  in  re- 
spect of  that  particular  breach,  unless  the  cesser 
clause  is  expressed  in  terms  that  prohibit  such 
a  conclusion.  In  other  words,  it  cannot  be 
assumed  that  the  shipowner  without  any  mer- 
cantile reason  would  give  up  by  the  cesser 
clause  rights  which  he  had  stipulated  for  in 
another  part  of  the  contract.  If  that  be  true, 
then  the  question  in  this  particular  case,  as  in 
every  other  case,  will  depend  upon  this, 
whether  if  we  apply  the  cesser  clause  to  the 
particular  breach  complained  of,  and  so  hold 
the  charterer  to  be  free,  the  shipowner  has  any 
remedy  for  his  loss.  If  he  has,  we  should 
construe  the  cesser  clause  in  its  fullest  possi- 
ble meaning,  and  say  that  the  charterer  is  re- 
leased; but  if  we  find  that,  by  so  construing 
it,  the  shipowner  would  be  left  without  any 
remedy  whatever  for  the  breach,  then  we 
should  say  that  it  could  not  have  been  the 
meaning  of  the  parties  that  the  cesser  clause 
should  apply  to  such  a  breach."  Clink  v. 
Radford,  (1891)  i  Q.  B.  625. 

The  United  States  courts  have  construed  the 
cesser  clause  in  charter-parties  in  the  same 
way.  In  Burrill  v.  Crossman,  16  C.  C.  A. 
381,  35  U.  S.  App.  608,  69  Fed.  Rep.  747,  the 
charter-party  required  the  vessel  to  be  un- 
loaded at  a  certain  rate  and  stipulated  for  de- 
murrage. It  then  provided  that  the  master 
should  sign  bills  of  lading  as  presented  by  the 
charterers  "  without  prejudice  to  the  charter," 
and  contained  the  clause:  "  Vessel  to  have 
absolute  lien  upon  the  cargo  for  all  freight, 
dead  freight,  and  demurrage;  charterers' 
responsibility  to  cease  when  the  vessel  is 
loaded  and  bills  of  lading  are  signed."  The 
charterers  presented  to  the  master  for  his  sig- 
nature bills  of  lading  providing  for  the  pay- 
ment of  freight,  but  containing  no  reference, 
directly  or  indirectly,  to  the  provisions  of  the 
charter-party  as  to  demurrage,  and  they  were 
signed  by  the  master  and  transferred  by  the 
charterers.  The  discharge  of  the  cargo  hav- 
ing been  delayed  without  fault  on  the  part  of 
the  consignees,  and  a  libel  having  been 
brought  against  the  charterers  for  the  demur- 
rage, they  set  up  the  cesser  clause  in  the  char- 
ter-party as  a  defense.  It  was  held,  however, 
that  they  were  liable  notwithstanding  this 
clause,  as  it  only  applied  in  so  far  as  the  lien 
on  the  cargo  provided  for  in  the  charter-party 
was  commensurate  with  the  charterers'  origi- 
nal liability,  and  they  had  presented  bills  of 
lading  which  failed  to  reserve  a  lien  on  the 
cargo  for  the  demurrage.  On  this  point  the 
court  affirmed  the  decision  of  Judge  Brown  in 
Burrill  v.  Crossman,  65  Fed.  Rep.  104.  Sec 
also  Hation  v.  Dc  Bclaunzaran,  26  Fed.  Rep. 
780. 

227  Volume  IX. 


Express  Contracts  as  to  Time. 


DEMURRAGE 


Liability  of  Consignees,  etc. 


Demurrage  in  the  Strict  Sense.  —  By  the  weight  of  authority,  a  provision  that 
tlio  liability  of  the  charterers  shall  cease  when  the  cargo  is  loaded  or  shipped, 
but  the  shipowners  shall  have  a  lien  on  the  cargo  "for  all  freight  and  demur- 
rage," exempts  the  charterers,  after  the  cargo  is  loaded,  for  demurrage  in  the 
strict  sense  for  delay  in  loading,  as  well  as  for  future  delay.* 

Damages  in  the  Nature  of  Demurrage.  —  Some  of  the  Courts,  construing  the  term 
"  demurrage  "  in  its  broad  sense,  have  held  that  the  charterers  are  also 
released  from  liability  for  damages  in  the  nature  of  demurrage  for  delay  in 
loading  or  unloading.*  Others  have  construed  the  term  in  its  strict  sense, 
and  have  held  that  the  clause  gives  the  shipowner  a  lien,  and  releases  the 
charterer  from  liability,  only  for  demurrage  stipulated  for,  and  does  not  cover 
mere  damages  for  detention.^ 

The  Context  of  the  Particular  Contract  may  clearly  show  an  intention  to  include 
damages  for  detention,  in  the  term  "demurrage,"  and  in  such  a  case,  of 
course,  the  intention  of  the  parties  must  be  given  effect.* 

2.  Liability  of  Consignees  and  Their  Assignees  —  a.  PROVISION  IN  BiLL  OF 
Lading.  —  A  consignee  is  prima  facie  bound  by  the  express  terms  of  the 
bill  of  lading,  and  by  such  express  terms  of  the  charter-party  as  are  adopted 
by  and  made  a  part  of  the  bill  of  lading,  and  is  liable  for  demurrage  according 
to  such  terms,  if  he  accepts  the  goods,  though  he  may  not  have  signed  the 
bill  of  lading.  In  accepting  the  goods  he  is  generally  to  be  regarded  as  having 
adopted  the  contract.* 


1.  Demurrage  for  Delay  in  Loading.  —  In  Chris- 
toffersen  v.  Hansen,  L.  R.  7  Q.  H.  509,  and  in 
Pederson  v.  Lotinga,  28  L.  T.  267,  5  W.  R. 
2go,  under  charter-parties  entered  into  by  the 
charterers  for  others  and  providing  that  all  lia- 
l)ility  on  their  part  should  cease  on  shipment 
of  the  cargo,  it  vvas  held  that  this  referred  only 
to  liability  which  would  otherwise  accrue  after 
the  loading  of  the  cargo. 

The  weight  of  authority,  however,  is  against 
this  construction.  In  most  of  the  cases  in 
which  the  question  has  arisen  it  has  been  held 
that  such  a  clause  releases  the  charterers  from 
liability  for  demurrage  stipulated  for  in  the 
contract  for  delay  in  loading,  as  well  as  for 
any  delay  in  unloading  at  the  port  of  dis- 
charge, and  that  the  clause  is  not  restricted  to 
demurrage  for  future  delay.  See  Bannister 
V.  Breslauer,  L.  R.  2  C.  P.  497;  Oglesby  v. 
Yglesias,  El.  Bl.  &  El.  930,  96  E.  C.  L.  930,  27 
L.  J.  Q.  B.  356;  Milvain  v.  Perez,  3  El.  &  El. 
495,  107  E.  C.  L.  495,  30  L.  J.  Q.  B.  90;  Fran- 
cesco V.  Massey,  L.  R.  8  Exch.  loi,  42  L.  J. 
Exch.  75;  Kish  v.  Cory,  L.  R.  10  Q.  B.  553; 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522.  And  see 
French  v.  Gerber,  I  C.  P.  Div.  737,  2  C.  P. 
Div.  247.  See  also  the  cases  cited  infra  in 
this  note. 

2.  Damages  in  the  Nature  of  Demurrage.  — 

Bannister  v.  Breslauer,  L.  R.  2  C.  P.  497; 
Sanguinetti  v.  Pacific  Steam  Nav.  Co.,  2  Q.  B. 
Div.  238;  Restitution  Steamship  Co.  v.  Pirie, 
61  L.  T.  N.  S.  330,  affirmed  (id,  L.  T.  N.  S.  491, 
note.  See  also  French  v.  Gerber,  i  C.  P.  Div. 
737,  2  C.  P.  Div.  247. 

3.  Gray  v.  Carr,  L.  R.  6  Q.  B.  522;  Clink  v. 
Radford,  (1891)  i  Q.  B.  625;  Lockhart  v.  Falk, 
L.  R.  10  Exch.  132;  Dunlop  v.  Balfour,  (1892) 
I  Q.  B.  507,  61  L.  J.  Q.  B.  354,  66  L.  T.  455,  40 
W.  R.  371;  Hansen  v.  Harrold,  (1894)  i  Q.  B. 
615;  Gardiner  v.  Macfarlane,  26  L.  R.  Sc.  492, 
16  Sc.  Sess.  Cas.  (4th  ser.)  664. 

4.  Sanguinetti  v  Pacific  Steam  Nav.  Co.,  2 
Q.  B.  Div.  238. 


"  All  Matters  and  Things,"  etc.  —  A  provision 
that  the  charterer's  liability  shall  cease  "  in 
every  respect,  and  as  to  all  matters  and  things, 
as  well  before  as  after  the  shipping  of  said 
cargo,"  would  clearly  cover  damages  in  the 
nature  of  demurrage  as  well  as  demurrage  in 
the  strict  sense.  Oglesby  v.  Yglesias,  El.  Bl. 
&  El.  930,  96  E.  C.  L.  930,  27  L.  J.  Q.  B.  356; 
Milvain  Perez,  3  El.  &  El.  495,  107  E.  C.  L. 
495,  30  L.  J.  Q.  B.  90;  Lister  v.  Van  Haans- 
bergen,  I  Q.  B.  Div.  269. 

5.  Consignee's  Liability  —  England.  —  Leer  v. 
Yates,  3  Taunt.  3S7;  Jesson  v.  Solly,  4  Taunt. 
52;  Harman  7'.  Gandolph,  Holt  35;  Harman 
V.  Clarke,  4  Campb.  159;  Wegener  v.  Smith, 
15  C.  B.  285,  80  E.  C.  L.  285;  Stindt  v.  Rob- 
erts, 5  D.  &  L.  460;  Dobbin  v.  Thornton,  6 
Esp.  N.  P.  16;  Porteus  Watney,  3  Q.  B. 
Div.  534;  Allen  v.  Coltart,  11  Q.  B.  Div.  782, 
52  L.  J.  Q.  B.  Div.  686,  48  L.  T.  N.  S.  944,  31 
W.  R.  841,  5  Asp.  M.  C.  104.  See  Young  v. 
Moeller,  25  L.  J.  Q.  B.  94;  Shadforth  v.  Cory, 
32  L.  J.  Q.  B.  379;  Palmer  v.  Zarifi,  37  L.  T. 
N.  S.  790;  Volkart  Bros.  v.  Musservanji 
Jehangir  Khambatta,  I.  L.  R.  13  Bomb.  392. 

United  States.  —  Sutton  v.  Housatonic  R.  Co., 
45  Fed.  Rep.  507;  Gates  v.  Ryan,  37  Fed.  Rep. 
154;  Manson  v.  New  York,  etc.,  R.  Co.,  31 
Fed.  Rep.  297,  affirmed  26  Fed.  Rep.  923;  Neil- 
sen  V.  Jesup,  30  Fed.  Rep.  138;  Gronstadt  v. 
Withoff,  21  Fed.  Rep.  253;  Teilman  v.  Plock, 
21  Fed.  Rep.  349. 

Massachusetts.  —  Gage  v.  Morse,  12  Allen 
(Mass.)  410,  90  Am.  Dec.  155. 

N'ciu  York.  —  Terjesen  v.  Carter,  g  Daly  (N. 
Y.)  193;  Morse  v.  Pesant,  2  Keyes  (N.  Y.)  16. 

Rhode  Island.  —  Falkenburg  r'.  Clark,  11  R. 
I.  27S. 

Co-existing  Liability  of  Consignor.  —  Liability 
on  the  part  of  the  consignee  may  co-exist  with 
a  liability  on  the  part  of  the  consignor.  Falk- 
enburg    Clark,  II  R.  I.  281. 

Effect  of  Refusal  to  Pay  Demurrage.  —  It  seems 
that  the  fact  that  the  consignee  at  the  time  he 
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Assignees  of  Biu  of  Lading.  —  The  same  rule  applies  to  persons  who  take  an 
assignment  of  the  bill  of  lading,  and  accept  the  goods  under  it.* 

Consideration.  —  Delivery  of  the  cargo  is  a  sufficient  consideration  for  the 
contract  on  the  part  of  the  consignee  or  his  assignee.* 

b.  In  THE  Absen'ce  of  Provision  in  Bill  of  Lading.  —  There  is  no 
liability,  however,  on  the  part  of  the  consignee  or  his  assignee  for  demurrage 
stipulated  for  in  the  charter-pai-ty,  if  the  bill  of  lading  does  not  provide  there- 
for either  by  express  terms  or  by  reference  to  the  express  provisions  therefor 
contained  in  the  charter-party.*  In  such  a  case  the  only  liability,  if  any,  is 
for  damages  in  the  nature  of  demurrage  for  failure  to  use  reasonable  diligence 
in  discharging  in  accordance  with  the  custom  of  the  port.  * 


receives  the  goods  refuses  to  pay  the  demur- 
rage stipulated  for  in  the  bill  of  lading  does 
not  prevent  implication  of  a  contract  on  his 
part  to  pay  the  same.  Wegener  v.  Smith,  15 
C.  B.  285,  80  E.  C  L.  285;  Smith  v.  Sieveking, 
4  El.  &  Bl.  945,  82  E.  C.  L.  945. 

It  has  been  held,  however,  that  when  it  is 
known  by  the  shipowners  that  the  consignees 
are  merely  the  agents  for  others,  and  they 
refuse  to  pay  demurrage  demanded  for  delay 
at  the  port  of  loading,  no  contract  on  their  part 
to  pay  the  same  will  be  implied  from  their 
subsequent  receipt  of  the  goods,  though  the 
bill  of  lading  is  expressed  to  be  subject  to  the 
conditions  of  a  charter-party  which  provides 
for  such  demurrage.  Steamship  County  of 
Lancaster  v.  Sharp,  24  Q.  B.  Div.  158. 

Reconsignment  by  Consignee.  —  In  McGovern 
V.  Heissenbuttel,  8  Ben.  (U.  S.)  46,  where  a 
bill  of  lading  contained  the  words.  "  with  ship- 
per's reconsignment  option,"  and  provided 
for  the  payment  of  demurrage  if  the  cargo 
should  not  be  unloaded  within  a  certain  time, 
Judge  Benedict  was  of  opinion  that  it  was 
inadmissible  to  show  that  by  a  custom  of  the 
port  the  consignee  as  well  as  the  shipper  had 
a  right  to  exercise  an  option  to  reconsign  the 
goods,  as  this  would  be  to  vary  the  contract 
which  in  terms  gave  the  option  only  to  the 
shippe  r. 

L  Assignees  of  Bill  of  Lading.  —  Wegener  v. 
Smith,  15  C.  B.  285,  So  E.  C.  L.  2S5;  Straker  v. 
Kidd,  3  y.  B.  Div.  223. 

Holders  of  Bill  of  Lading  as  Security.  —  The  rule 
is  not  limited  to  persons  who  accept  the  goods 
undSr  an  absolute  assignment  of  the  bill  of  lad- 
ing, but  applies  to  those  who  have  taken  an 
assignment  by  way  of  security  only,  if  they 
present  the  bill  and  take  the  goods.  Allen  v. 
Coltart,  ir  Q.  B.  Div.  782,  52  L.  J.  Q.  B.  Div. 
086,  48  L.  T.  X.  S.  944,  31  W.  R.  841,  5  Asp. 
M.  C.  104. 

2.  Consideration.  —  Delivery  of  the  cargo  is 
sufficient  consideration  for  a  promise  express 
or  implied  to  pay  demurrage,  even  though  the 
receiver  be  only  acting  as  agent.  Benson  v. 
Ilippius,  4  Bing.  455,  15  E.  C.  L.  38. 

Since  the  performance  of  an  act  which  a  per- 
son has  agreed  with  another  to  perform  is  a 
good  consideration  to  support  a  contract  with 
a  third  person  if  the  latter  derives  a  benefit 
from  the  performance,  it  was  held  in  the  lead- 
ing case  of  Scotson  v.  Pegg,  6  H.  &  N.  295, 
that  where  a  declaration  statetl  that,  in  consid- 
eration that  the  plaintiff  would  deliver  to  tfie 
defendant  a  cargo  of  coals  on  board  the  plain- 
tiff's ship  the  defendant  promised  todiscliarge 


the  same  at  the  rate  of  forty-nine  tons  a  day, 
a  plea  was  no  answer  which  stated  that  the 
plaintiffs  had  made  a  previous  contract  with 
other  persons  for  the  delivery  of  the  coals  to 
their  order  in  the  same  way,  and  they  ordered 
the  delivery  to  the  defendant. 

3.  Provision  in  Bill  of  Lading  Necessary  —  E>tg- 
land.  —  Chappel  -■.  Comfort,  10  C.  B.  N.  S.  802, 
100  E.  C.  L.  802,  31  L.  J.  C.  P.  58;  Young  v. 
Moeller,  5  El.  &  Bl.  755,  85  E.  C.  L.  755;  Smith 
<■.  Sieveking,  4  El.  &  Bl.  945,  82  E.  C.  L.  945,  5 
El.  &  Bl.  589,  85  E.  C.  L.  589,  24  L.  J.  Q.  B.  257. 

Canada.  —  Kemp  v.  McDougall,  23  U.  C.  Q. 
B.  383. 

United  States.  —  Burrill  v.  Crossman,  65  Fed. 
Rep.  107;  The  Pieiro  G.,  39  Fed.  Rep.  366; 
One  Hundred  and  Twelve  Sticks  of  Timber, 
etc.,  8  Ben.  (U.  S.)  214;  Gronn  v.  Woodruff,  19 
Fed.  Rep.  143. 

Massachusetts.  —  Gage   v.  Morse,    12  Allen 
(Mass.)  410,  90  Am.  Dec.  155. 

New  York.  —  Dayton  v.  Parke,  142  N.  Y.  391. 

"  It  is  well  settled,"  said  Lord  Campbell,  C. 
J.,  in  Smith  -■.  Sieveking,  4  El.  &  Bl.  950,  82 
E.  C.  L.  950,  "  that  the  master  of  a  ship  can- 
not maintain  an  action  for  demurrage  against 
the  consignee  of  goods,  who  takes  them  under 
a  bill  of  lading,  upon  an  implied  contract  to 
pay  demurrage,  unless  the  bill  of  lading  makes 
the  goods  deliverable  on  payment  of  demur- 
rage, or  contains  equivalent  words." 

Delay  in  Loading.  —  The  lien  on  a  cargo 
shipped  under  a  charter-party  for  demurrage 
for  delay  in  loading  stipulated  for  therein,  and 
for  damages  in  the  nature  of  demurrage  for 
delay  beyond. the  time  stipulated,  is  superior 
to  the  rights  of  the  consignee  if  so  provided  in 
the  bill  of  lading,  either  in  express  terms  or  by 
reference  to  the  charter-party,  but  not  other-  . 
wise.  Gray  v.  Carr,  L.  R.  6  Q.  B.  522;  One 
Hundred  and  Twelve  Sticks  of  Timber,  etc.,  8 
Ben.  (U.  S.)  214. 

See  infra,  this  title,  Lien. 

Where  a  bill  of  lading  provided  that  the  con- 
signee should  pay  freight  and  should  be  sub- 
ject to  "  all  other  conditions  or  demurrage  (if 
any  should  be  incurred)  for  the  said  goods,  as 
per  the  aforesaid  charter-party,"  a  lien  on  the 
cargo  was  allowed  as  against  the  consignee  for 
demurrage  for  delay  in  loading  stipulated  for 
in  the  charter-party,  but  not  for  damage  in  the 
nature  of  demurrage  for  delay  beyond  the  days 
of  demurrage  specified.  Gray  v.  Carr.  I..  R. 
6  Q.  B.  522. 

4,  Hougc  V.  Woodruff,  19  Fed.  Rep.  136. 
See  infra,  this  title,  Implied  Contraet  as  to 

Time. 
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Whether  the  Bill  of  Lading  Provides  for  Demurrage.  —  There  has  been  some  difficulty 
in  clctciminiii^  in  puiticuhir  cases  whether  bills  of  lading  did  adopt  provisions 
for  demurrage  contained  in  the  charter-party.  The  question,  of  course,  depends 
upon  the  language  of  the  particular  instrument.  Some  of  the  decisions  are  given 
in  the  note  below.* 

3.  Lay  Days  and  Computation  Thereof  —  a.  Definitions.  —  "  Lay  Days," 
sometimes  called  "  laying  "  or  "  lying  "  days,. are  the  days  expressly  allowed 
In'  a  charter-party  or  bill  of  lading  for  loading  or  unloading.* 

"  Days  of  Demurrage,"  or  "demurrage  days,"  are  the  days  after  the  lay  days 
for  which  demurrage  at  a  certain  rate  is  expressly  stipulated.-'* 

b.  Commencement  OF  Lay  Days  —  (i)  In  General.  —  The  time  for  the 
commencement  of  lay  daj's  is  frequently,  but  not  always,  specified  in  the  con- 
tract, as  from  arrival  in  port,  arrival  at  a  certain  dock,  or  arrival  in  port  and 
notice  thereof  to  the  consignee,  etc."*  When  the  time  is  not  specified,  diffi- 
cult questions  sometimes  arise. 


1.  Bills  of  Lading  Not  Providing  for  Payment  of 
Demurrage.  —  A  bill  of  lading  referring  to  the 
charter-party  as  regards  the  payment  of 
freight  only  does  not  bind  the  consignee  or  his 
assignee  to  a  provision  for  demurrage  con- 
tained in  the  charter-party.  Tlius  in  Chappel 
V.  Comfort,  lo  C.  B.  N.  S.  802,  100  E.  C  L.  802, 
where  a  cargo  was  shipped  under  a  charter- 
party  by  which  the  charterer  agreed  to  pay  cer- 
tain freight  and  a  certain  demurrage  for  every 
day  over  a  specified  number  of  days  for  loading 
and  unloading,  and  a  bill  of  lading  was  issued 
by  the  master,  saying  nothing  about  the  pay- 
ment of  demurrage,  but  merely  reciting  that 
the  cargo  was  deliverable  to  the  consignees  or 
order,  "  he  or  they  paying  freight  as  per  char- 
ter-party," and  containing  in  the  margin  a 
memorandum  that  there  were  a  certain  num- 
ber of  working  days  for  unloading,  it  was  held 
that  an  indorsee  of  the  bill  of  lading  was  not 
liable  for  the  demurrage  provided  for  in  the 
charter-party,  as  the  bill  of  lading  contained  no 
provision  for  demurrage,  and  he  was  not 
bound  by  the  provisions  of  the  charter-party. 
See  also  Gronn  Woodruff,  ig  Fed.  Rep.  143; 
One  Hundred  and  Twelve  Sticks  of  Timber, 
etc.,  8  Ben.  (U.  S.)  214;  Burrill  v.  Crossman, 
65  Fed.  Rep.  107. 

A  bill  of  lading  providing  for  delivery  of  the 
cargo  to  the  consignor  or  his  assignees,  "  he  or 
they  paying  freight  *  *  *  as  per  said 
charter-party  and  its  conditions,"  but  saying 
nothing  as  to  demurrage,  does  not  bring  into 
the  bill  of  lading  a  provision  for  demurrage 
contained  in  the  charter-party.  Dayton  v. 
Parke,  142  N.  Y.  391,  reversing  67  Hun  (N.  Y.) 
137- 

A  provision  in  the  charter-party,  referred  to 
in  the  bill  of  lading,  that  "  for  the  payment  of 
all  freight  and  demurrage  the  captain  shall 
have  an  absolute  lien  and  charge  on  the  said 
cargo,"  does  not  make  the  consignee,  on  re- 
ceipt of  the  goods  by  him,  personally  liable  for 
demurrage  at  the  port  of  loading,  but  merely 
gives  a  lien  on  the  cargo  therefor.  Smith  v. 
Sieveking,  4  El.  cV  P.t.  045,  82  E.  C.  L.  945 

Bills  of  Lading  Providing  for  Demurrage.  —  A 
bill  of  lading  expressly  declared  to  be  subject 
to  provisions  for  demurrage  contained  in  the 
charter-party,  or  subject  to  "  ali  conditions  " 
therein,  adopts  provisions  for  demurrage  in  the 
charter-party.    Thus  in  Wegener  v.  Smith,  15 


C.  B.  285,  80  E.  C.  L.  285,  a  provision  in  a  bill 
of  lading  that  the  goods  are  deliverable  to  the 
consignee  "  against  payment  of  freight  and 
other  conditions  as  per  charter-party  "was  held 
sufficient  to  raise  an  implied  contract  by  the 
consignee  or  his  assignee  to  pay  demurrage 
stipulated  for  in  the  charter-party.  See  also 
Straker  v.  Kidd.  3  Q.  B.  Div.  223;  Gray  v. 
Carr,  L.  R.  6  Q.  B.  522;  Dobbin  v.  Thornton,  6 
Esp.  N.  P.  16;  Porteus  I'.  Watney,  3  Q.  B.  Div. 
534;  Burrill  v.  Crossman,  65  Fed.  Rep.  107; 
Neilsen  v.  Jesup,  30  Fed  Rep.  138;  Gronstadt 
V.  Withoff,  21  Fed.  Rep.  253;  Teilman  p.  Plock, 
21  Fed.  Rep.  349. 

Place  of  Terms  on  Bill  of  Lading.  —  The  place 
on  the  bill  of  lading  in  which  the  provision  for 
demurrage,  or  reference  to  such  provision  in 
the  charter-party,  is  written  or  printed,  is  im- 
material. It  may  be  in  the  body  or  at  the  bot- 
tom, or  in  the  margin,  or  on  the  back.  In 
either  case  it  is  a  part  of  the  contract.  Jesson 
V.  Solly,  4  Taunt.  52;  Chappel  v.  Comfort,  10 
C.  B.  N.  S.  802,  IOC  E.  C.  L.  802;  Falkenburg 
V.  Clark,  ir  R.  I.  278. 

2.  Lay  Days.  —  3  Kent's  Com.  203.  See  Niel- 
sen     Wait,  16  Q.  B.  Div.  67,  14  Q.  B.  Div.  516. 

Provision  for  Daily  Rate.  —  A  stipulation  in 
the  charter-party  or  bill  of  lading  that  the 
cargo  shall  be  loaded  or  discharged  at  a  speci- 
fied rate  per  day  after  notice  of  the  readiness 
of  the  vessel  to  load  or  discharge,  has  the  same 
effect  as  a  provision  for  definite  lay  days.  Clay- 
ton V.  Four  Hundred  and  Ten  Tons  of  Coal,  20 
Fed.  Rep.  799;  Booye  v.  A  Cargo  of  Dry 
Boards,  42  Fed.  Rep.  335;  Smith  v.  Lee,  13  C. 
C.  A.  506,  66  Fed.  Rep.  344,  21  U.  S.  App.  650; 
New  York,  etc.,  R.  Co.  v.  Church,  5  U.  S. 
App.  484. 

3.  Days  of  Demurrage.  —  3  Kent's  Com.  203. 
See  Gray  v.  Carr,  L.  R.  6  Q.  B.  551. 

4.  Specified  Time  of  Commencement.  —  Gibbens 
-'.  Buisson,  I  Bing.  N.  Cas.  283,  27  E.  C.  L. 
391;  Lake  7'.  Hurd,  38  Conn.  536. 

Where  a  charter-party  provided  that  the  ves- 
sel should  proceed  to  Malta  for  orders  which 
were  to  be  given  from  London  within  twenty- 
four  hours  after  receipt  of  notice,  or  lay  days 
to  count,  it  was  held  that  where  no  orders  were 
given  within  the  prescribed  time,  the  lay  days 
did  not  commence  to  run  till  the  expiration  of 
the  twenty-four  hours.  Bryden  v.  Niebuhr,  r 
Cababe  &  El.  241. 
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(2)  For  Loading.  —  The  lay  days  for  loading,  in  the  absence  of  express 
stipulation  to  the  contrary,  are  to  be  computed  from  the  time  the  vessel  is 
ready  to  load,  according  to  the  custom  of  the  port,  and  the  charterer  has  or  is 
chargeable  with  notice  thereof.* 

(3)  For  Unloading.  —  The  lay  days  for  unloading,  in  the  absence  of  stipu- 
lation to  the  contrary,  do  not  ordinarily  commence  when  the  vessel  arrives  in 
the  port  of  discharge.*  They  are  to  be  computed  from  the  time  she  arrives 
at  the  place  of  discharge,  usual  for  such  vessels  in  the  particular  port,  ordi- 
narily at  the  wharf  or  dock,  and  is  ready  to  discharge  there  in  accordance 
with  the  contract  and  the  custom  of  the  port.^ 


"  From  "  and  "  Until."  —  In  Merritt  v.  Ona,  44 
Fed.  Rep.  369,  it  was  held  that  where  the  con- 
tract gave  a  certain  number  of  days  for  the 
loading  of  the  vessel,  "  counting  from  the  day 
of  readiness  until  the  day  of  dispatch,"  both 
the  day  of  readiness  and  the  day  of  dispatch 
were  to  be  excluded,  as  the  contract  was  not 
one  by  which  a  present  interest  was  vested 
within  the  exception  of  the  generally  recog- 
nized rule. 

Generally,  as  to  computation  of  time,  see  the 
title  Time,  CijMi-n  a  tkjn  hf. 

1.  When  No  Time  Is  Specified  —  Loading.  —  See 
Little  V.  Stevenson,  (1896)  App.  108;  Tapscott 
■V.  Balfour,  L.  R.  8  C.  P.  47;  Davies  z-.  Mc- 
Veagh,  4  Exch.  Div.  265;  Hick  v.  Tweedy,  63 
L.  T.  N.  S.  765,  6  Asp.  M.  C.  599. 

Bevenue  Laws.  —  A  vessel  is  not  "  ready  to 
receive  cargo  "  before  she  is  permitted  by  the 
revenue  laws  of  the  port  to  receive  it  on  board. 
Pierson  v.  Ogden,  19  Fed.  Cas.  No.  11,160. 

Awaiting^  Turn.  —  If  the  vessel  reaches  port 
when  the  docks  are  so  crowded  that  she  can- 
not reach  the  dock,  she  is  generally  bound  to 
await  her  turn  to  load,  according  to  the  cus- 
tom of  the  port.  See  the  cases  cited  in  the 
following  notes. 

In  such  a  case  the  charterer  is  not  bound  to 
anticipate  her  reaching  the  dock  out  of  the 
regular  order,  and  is  not  liable  for  demurrage 
because  of  a  failure  to  have  his  cargo  ready 
at  a  time  when  a  berth  unexpectedly  becomes 
vacant  by  reason  of  the  nonarrival  of  the  cargo 
of  an  earlier  vessel.  Little  v.  Stevenson, 
(1896)  App.  108.  Compare  Lilly  v.  Stevenson, 
22  Ct.  Sess.  Cas.  (41  h  ser.)  278. 

Grounding  of  Vessel,  —  In  Wall  v.  Ninety-Five 
Thousand  Feet  of  Lumber,  26  Fed.  Rep.  716, 
it  was  held  that  the  charterers  of  a  vessel  are 
not  liable  for  delay  while  she  is  aground  with- 
out their  fault,  nor  for  delay  in  getting  a 
berth,  caused  thereby.  Whether  this  was  a 
case  of  express  contract,  however,  does  not 
clearly  appear. 

The  Charterers  Are  Estopped  to  claim  that  the 
lay  (lays  for  loading  did  not  commence  when 
they  first  began  to  furnish  cargo  and  asked  for 
and  received  bills  of  lading,  on  the  ground 
that  the  vessel  was  not  then  fully  prepared  to 
receive  cargo  at  all  hatches.  The  Cyprus,  20 
Fed.  Rep.  144. 

2.  Arrival  in  Port.  —  They  do  not  necessarily 
commence  on  arrival  of  the  vessel  in  port,  for 
the  port  may  be  very  extensive.  Rrown  v. 
Johnson,  10  M.  &  W.  331;  Brereton  v.  Chap- 
man, 7  Bing.  559,  20  E.  C.  L.  240. 

3.  Readiness  to  Discharge  in  OeneraL  —  P.'KK- 
laiul.  —  Parker  r .  W'inlow,  7  I'.l.  &  Bl.  ()42, 
go  E.  C.  L.  942;  .Mcintosh       Siticlair,  11  Ir. 
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R.  C.  L.  456;  Brown  v.  Johnson,  10  M.  &  W. 
331;  Kell  Anderson.  10  M.  &  W.  498; 
Thiis  V.  Byers,  I  Q.  B.  Div.  244;  Tapscott  v. 
Balfour,  L.  R.  8  C.  P.  46;  Brereton  v.  Chap- 
man, 7  Bing.  559,  20  E.  C.  L.  240;  Bastifell 
V.  Lloyd,  I  H.  &  C.  388;  Nielsen  v.  Wait,  16 
Q.  B.  Div.  73;  Tharsis  Sulphur,  etc.,  Co.  v. 
Morel,  {1891)  2  Q.  B.  647,  61  L.  J.  Q.  B.  11; 
La  CourT/.  Donaldson,  i  Sess.  Cas.  (4th  ser.)gi2; 
Bremner  v.  Burrell,  4  Sc.  Sess.  Cas.  (4th  ser.) 
934.  And  see  Norden  Steamship  Co.  v.  Demp- 
sey,  I  C.  P.  Div.  654,  45  L.  J.  C.  P.  Div.  764, 
24  W.  R.  984. 

United  States.  —  Smith  v.  Lee,  13  C.  C.  A. 
506,  66  Fed.  Rep.  344,  21  U.  S.  App.  650;  Ayl- 
ward  V.  Smith,  2  Lowell  (U.  S.)  192;  Ray  v. 
One  Block  of  Marble,  19  Fed.  Rep.  525;  Hall 
V.  Eastwick,  i  Lowell  (U.  S.)  456;  Ewan  v. 
Tredegar  Co.,  5  Hughes  (U.  S.)40i;  Gronstadt 
V.  Witthoff,  15  Fed.  Rep.  265;  The  Henry  Sut- 
ton, 26  Fed.  Rep.  923.  Compare  Choate  v. 
Meredith,  I  Holmes  (U.  S.)  500. 

Connecticut.  —  Hodgdon  v.  New  York,  etc., 
R.  Co.,  46  Conn.  277. 

New  York.  —  Rowe  v.  Smith,  10  Bosw.  (N. 
Y.)  268;  Brett  v.  Harlan,  etc.,  Co.,  83  Hun  (N. 
Y.)  555. 

Delay  in  Pointing  Out  and  in  Reaching  Berth. 

—  In  Smith  v.  Lee,  13  C.  C.  A.  506,  66  Fed. 
Rep.  344,  21  U.  S.  App.  650,  where  a  bill  of 
lading  provided  that  twenty-four  hours  after 
notice  of  arrival  in  port  the  vessel  should  be 
unloaded  at  a  certain  rate  per  day,  and  that 
the  consignee  should  pay  demurrage  for  any 
excess  of  time,  it  was  held  that  the  consignee 
was  liable  for  delay  in  pointing  out  the  place 
of  discharge,  but  that  the  master  was  re- 
sponsible for  any  delay  in  bringing  his  vessel 
to  the  berth  indicated,  not  arising  from  the 
unsuitablencss  of  the  berth  or  its  approaches, 
or  from  the  fault  of  the  consignee. 

Mode  of  Discharge.  —  An  agreement  that  the 
lay  days  shall  begin  when  the  vessel  is  "  ready 
to  discharge  "  means  when  it  is  in  actual 
readiness  to  commence  discharging  in  the 
mode  that  has  been  agreed  upon,  and  not  in 
some  other  mode.  Aalholm  v.  A  Cargo  of 
Iron  Ore,  23  Fed.  Rep.  620. 

Place  of  Discharge. —  When  a  charter-party 
requires  the  vessel  to  proceed  to  a  certain 
port,  "  and,  as  usual  and  customary,  to  de- 
liver the  [cargo]  to  the  order  of  the  said  mer- 
chants or  their  agents,  alongside  any  store, 
wharf,  etc.,"  the  lay  days  do  not  commence 
until  she  reaches  the  customary  place  of  dis- 
charge and  is  ready  to  deliver  there.  Sanders 
V.  Jenkins,  66  I..  J.  Q.  B.  40  (1897)  i  Q.  B.  93. 

Waiver  of  Arrival  at  Dock.  —  If  the  consignee 
of  goods  directs  the  vessel  owner  to  lie  still 
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(4)  Inability  to  Reach  Dock.  — According  to  this  rule  the  charterer,  freighter, 
or  consignee  is  not  Hablc  for  delay,  without  his  fault,  because  of  inability  to 
rcu  U  the  docks,  either  by  reason  of  an  accumulation  of  vessels  making  it 
necessary  for  his  vessel  to  await  its  turn,*  or  by  reason  of  ice,  insufficient 
depth  of  water,  or  other  natural  causes.* 

Particular  Provisions  Governing  Conuncncemcnt  of  Lay  Days  —  (a)  In. 
General. —The  rule  that  the  vessel  must  reach  the  dock  before  the  lay  days 
will  commence  to  run  may  be  changed  by  the  express  provision  of  the  charter- 
party  or  bill  of  lading.  Thus  it  is  changed  by  a  provision  that  the  lay  days 
shall  commence  a  certain  time  after  arrival  in  "  port."  * 

(^b)  Dock  or  Berth  to  Be  Provided  by  Charterer,  Freighter,  or  Consignee.  —  So,  if  the  con- 
tract requires  the  charterer,  freighter,  or  consignee  to  provide  a  dock  or  berth, 
he  must  select  one  at  which  the  vessel  will  be  allowed  to  enter.'*    Certainly  he 


before  reaching  the  dock,  until  called  for,  he 
waives  the  necessity  for  arrival  at  the  dock  as 
a  condition  precedent  to  commencement  of  lay 
days.    Wiles  v.  N.  Y.,  etc.,  R.  Co.,  2  Hun 

(x:  Y.)  109. 

1.  Inability  to  Reach  Dock  —  Awaiting  Turn. 

—  Brown  v.  Johnson,  10  M.  &  W.  331;  Basti- 
fcll  V.  Lloyd,  r  H.  &  C.  388;  Murphy  Coffin, 
12  Q.  B.  Div.  87;  Shadforth  v.  Cory,  32  L.  J. 
Q.  B.  379,  8  L.  T.  N.  S.  736,  II  W.  R.  918. 
And  see  the  other  cases  cited  in  the  note  pre- 
ceding. Compare,  however,  Davies  v.  Mc- 
Veagh,  4  Exch.  Div.  265;  The  Carisbrook,  15 
Prob.  Div.  98;  Evvan  v.  Tredegar  Co.,  5 
Hug-hes  (U.  S.)  401. 

In  Tharsis  Sulphur,  etc.,  Co.  v.  Morel,  (1891) 
2  Q.  B.  647,  61  L.  J.  Q.  B.  II,  40  W.  R.  58,  a 
charter-party  required  the  vessel  to  proceed 
to  the  Mersey  dock  at  Garston.  When  she 
arrived  a  berth  was  ordered,  but  as  the  dock 
was  crowded  she  was  prevented  from  being 
berthed  for  some  time  afterwards.  It  was 
held  that  the  obligation  of  the  charterers  to 
unload  did  not  commence  till  the  vessel  was 
berthed. 

2.  Delay  by  Natural  Causes.  —  Failure  of  the 
vessel  to  reach  the  dock  owing  to  natural 
causes,  as  the  insufficiency  of  water,  does  not 
render  the  consignee  responsible  for  delay. 
Kane  v.  Penney,  5  Fed.  Rep.  830. 

Detention  by  State  of  Tide.  —  The  shipowner, 
in  the  absence  of  stipulation  to  the  contrary, 
takes  the  risk  of  not  being  able  to  reach  the 
dock  because  of  the  state  of  the  tide,  and  the 
charterer  or  consignee  is  not  liable  for  delay 
while  the  vessel  is  waiting  for  change  of  tide 
which  will  enable  her  to  go  in.  Parker  v. 
Winlow,  7  El.  &  Bl.  942,  90  E.  C.  L.  942; 
Bastifell  v.  Lloyd,  i  H.  &  C.  388. 

Detention  by  Ice.  —  In  Hodgdon  v.  New 
York,  etc.,  R.  Co.,  46  Conn.  277,  the  master  of 
a  vessel  received  a  cargo  of  coal  to  be  deliv- 
ered at  the  port  of  New  Haven,  the  consignees, 
by  the  bill  of  lading,  to  have  a  certain  time  for 
receiving  the  cargo,  after  which  they  were  to 
pay  ■demurrage.  On  arriving  at  the  port  he 
gave  notice  to  the  consignees,  but  was  not  able 
to  bring  his  vessel  to  any  dock  on  account  of 
the  ice,  and  was  detained  several  days  beyond 
the  stipulated  time,  waiting  his  turn  to  be 
towed  to  a  dock  through  a  way  kept  open  in 
the  ice  by  them  by  means  of  a  steam  tug.  It 
was  held  that  he  was  not  entitled  to  demur- 
rage. 

Delay  at   Bequest  of   Consignee,  —  Though, 
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where  the  bill  of  lading  requires  a  vessel  to 
discharge  at  a  particular  dock,  it  is  the  duty 
of  the  vessel  to  go  to  the  dock,  in  order  to 
start  the  lay  days  running,  yet,  if  the  master 
delays  going  there  at  the  request  of  the  con- 
signee, the  latter  takes  the  risk  of  changes  of 
weather  making  it  impossible  for  the  vessel  to 
reach  the  dock.  The  Henry  Sutton,  26  Fed. 
Rep.  923. 

3.  Lay  Days  to  Commence  After  Arrival  in 
"Port." — In  Choate  v.  Meredith,  i  Holmes 
(U.  S.)  500,  where  a  bill  of  lading  provided  for 
demurrage  after  lay  days  beginning  twenty- 
four  hours  after  arrival  at  "  port,"  and  notice 
thereof  to  the  consignee,  and  where,  at  the 
time  the  vessel  arrived  al  the  port  named,  the 
consignee's  wharf  was  inaccessible  by  reason 
of  ice  and  insufficient  depth  of  water,  and  the 
master  took  her  to  another  wharf  in  the  port, 
notified  the  consignee,  and  offered  to  deliver 
the  cargo,  it  was  held  that  the  lay  days  began 
to  run  twenty-four  hours  after  such  notice  to 
the  consignee. 

4.  Dock  to  Be  Provided  by  Charterer  or  Con- 
signee,—  It  has  been  held  in  a  number  of 
cases  that  if  the  charter-party  or  bill  of  lading 
leaves  it  for  the  charterer,  freighter,  or  con- 
signee to  select  a  dock  at  which  the  vessel 
shall  unload,  he  is  bound  to  select  a  dock  at 
which  she  may  enter,  and  is  liable  for  the 
stipulated  demurrage  for  delay  caused  by  his 
failure  to  do  so,  even  without  actual  fault  on 
his  part. 

England.  —  Ogden  v.  Graham,  i  B.  &  S. 
773,  loi  E.  C.  L.  773;  The  Carisbrook,  15 
Prob.  Div.  98;  Pyman  v.  Dreyfus,  24  Q.  B. 
Div.  152;  Dair  Orso  v.  Mason,  3  Ct.  Sess. 
Cas.  (4th  ser.)  419. 

United  States.  —  Smith  v.  New  York,  etc.,. 
Granite  Paving  Block  Co.,  5  C.  C.  A.  672,  14 
U.  S.  App.  401,  56  Fed.  Rep.  527,  affirming 
56  Fed.  Rep.  525;  Philadelphia,  etc.,  R.  Co. 
V.  Northam,  2  Ben.  (LT.  S.)  i;  Williams  v.. 
Theobald,  8  Sawy.  (U.  S.)  445;  Reed  v.  Weld, 
6  Fed.  Rep.  304. 

Rhode  Island.  —  Kenyon  '•.  Tucker,  (R.  I. 
i8gi)  23  Atl.  Rep.  61. 

Construction  of  Contract.  —  Where  a  charter- 
party  providing  that  the  lay  days  for  loading 
and  discharging  shall  commence  when  the 
vessel  is  ready  to  load  or  discharge  at  a  cer- 
tain pier,  requires  the  charterer  to  provide  a 
berth  at  the  place  of  loading,  but  says  nothing 
as  to  providing  a  berth  at  the  place  of  dis- 
charge, the  charterer  is  not  bound  to  provide 
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must  do  so,  if  required  to  name  a  "  ready  "  dock  or  berth.*  He  is  liable  for 
delay  if  he  selects  a  dock  or  berth  that  is  already  fully  occupied  by  other  ves- 
sels.*   And  he  is  liable  if  he  selects  an  unsafe  dock.^ 

(c)  Discharge  Near  Dock  — "Always  Afloat,"  etc.  —  It  is  not  always  necessary  for  the 
vessel  to  reach  the  dock  before  the  lay  days  will  commence,  if  the  contract 
allows  her  to  load  or  discharge  as  near  the  dock  "as  she  may  safely  get."  In 
such  case  she  need  not  go  to  the  dock  if  she  cannot  safely  do  so  by  waiting  a 
reasonable  time.*    The  same  is  true  where  the  contract  stipulates  that  the 


a  berth  at  the  place  of  discharge,  and  the  lay 
days  for  unloading,  therefore,  will  commence 
only  from  the  time  the  vessel  is  berthed. 
Brett  V.  Harlan,  etc.,  Co.,  g3  Hun  (N.  Y.)  555. 

Delay  in  Selection.  —  If  the  wharf  is  to  be 
selected  "  immediately  on  arrival,"  and  the 
consignee  fails  to  select  one  promptly,  he  is 
liable  for  any  delay  caused  thereby.  The 
Dictator,  30  Fed.  Rep.  637. 

Option  as  to  Particular  Docks. —  It  has  been 
held  that  where  particular  docks  are  specified 
and  the  charterers  are  given  the  option  of  un- 
loading at  any  one  of  them,  the  shipowner 
takes  the  risk  of  the  dock  chosen  being  occu- 
pied by  other  vessels. 

In  Murphy  v.  Coffin,  12  Q.  B.  Div.  87,  a 
charter-party  required  the  ship  to  proceed  to 
Dieppe  and  deliver  the  cargo  "  alongside  con- 
signee's or  railway  wharf,  or  into  lighters,  or 
any  vessel  or  wharf  where  she  may  safely  de- 
liver, as  ordered;  cargo  to  be  loaded  and  dis- 
cliarged  in  forty-eight  running  hours." 
When  the  vessel  reached  the  dock  at  Dieppe  she 
was  ordered  to  discharge  at  the  railway  wharf, 
but  because  all  the  discharging  berths  were 
occupied,  she  was  not  berthed  there  for  some 
time  after  arrival  in  the  dock.  It  was  held 
that  the  voyage  was  not  completed,  and  the 
lying  time  did  not  commence,  until  the  vessel 
was  berthed  at  the  railway  wharf,  and  that  the 
charterers  therefore  were  not  liable  between 
the  time  of  her  arrival  in  the  dock  and  her 
being  so  berthed.  See,  as  contra,  Davies  v. 
McVeagh,  4  Exch.  Div.  265;  Williams  v. 
Theobald,  8  Sawy.  (U.  S.)445. 

1.  "Ready  Berth."  —  Where  the  charter- 
party  provides  tliat  the  vessel  shall  proceed  to 
certain  docks  ".to  such  ready  berth  as 
ordered  "  by  the  charterers,  tho  charterers 
must  name  a  berth  that  is  ready,  and  if  they 
name  one  that  is  occupied  by  other  vessels 
they  are  liable  for  delay  so  caused.  Harris  v. 
Jacobs,  15  Q.  B.  Div.  247,  54  L.  J.  Q.  R.  Div. 
492. 

2.  Selection  of  Crowded  Dock.  —  Davies  v.  Mc- 
Veagh, 4  ilxch.  Div.  265;  Lindsay  v.  Cusi- 
mano,  12  I"ed.  Rep.  504;  Williams  Theobald. 
8  Sawy.  (U.  S.)  445;  Futterer  v.  Abenheim,  10 
Phila.  (Pa.)  225.  And  see  the  cases  cited  in 
the  two  ijreccding  ncjtcs. 

Struggle  to  Reach  Berth. —  When  the  con- 
signee is  required  by  the  contract  to  provide  a 
berth  for  the  vessel,  the  vessel  is  not  bound  to 
struggle  with  other  vessels  for  possession  of 
:he  berth,  or  enter  upon  a  race  to  obtain  it,  but 
it  is  the  duty  of  the  consignee  to  provide  a 
berth  which  the  vessel  may  reach  without  diffi- 
culty or  struggle.  Clayton  -•.  Four  Hundred 
and  Ten  Tons  of  Coal,  20  Fed.  Rep.  799. 

3.  Safe  Berth.  —  Where  a  berth  is  to  be  fur- 
nished by  the  consignee  he  must  furnish  a 


safe  berth.  The  master,  on  learning  of  ob- 
structions which  are  apt  to  injure  the  vessel 
at  the  berth  designated,  may  refuse  to  go  in 
until  it  is  safe,  and  the  consignee  will  be  liable 
for  the  delay.  Sutton  -■.  Housatonic  R.  Co., 
45  Fed.  Rep.  507.  And  see  Bowen  v.  Decker, 
18  Fed.  Rep.  751;  The  Swallow,  27  Fed.  Rep. 
316;  Robbins  v.  Welsh,  9  Phila.  (Pa.)  409. 

4.  Proceeding  as  Near  Dock  as  Possible  with 
Safety.  —  When  a  charter-party  provides  that 
the  vessel  shall  proceed  to  a  certain  port  or 
dock  for  discharging,  or  as  near  thereto  as  she 
may  safely  get,  she  must  go  to  the  dock  speci- 
fied, if  possible,  before  the  charterer  is  under 
any  obligation  to  unload.  If  it  is  impossible 
to  reach  the  dock  by  reason  of  a  temporary  ob- 
struction, she  is  not  bound  to  wait  until  the 
obstruction  is  removed,  if  under  the  circum- 
stances this  would  be  unreasonable,  but  may 
go  as  near  thereto  as  she  can  safely  get,  and 
require  the  charterer  to  receive  the  cargo  there. 
If,  however,  she  can  reach  the  dock  by  waiting 
a  reasonable  lime,  she  is  bound  to  do  so. 
These  propositions  are  established  by  Dahl  -'. 
Nelson,  L.  R.  6  App.  38.  See  also  Pyman 
V.  Dreyfus,  24  Q.  B.  Div.  152;  Caffarini  v. 
Walker,  10  Ir.  R.  C.  L.  250,  offti  tiiing  g  Ir.  R. 
C.  L.  431.  Compare  Davies  v.  McVeagh,  4 
E.xch.  Div.  265;  The  Carisbrook,  15  Prob.  Div. 
gS;  Williams  -■.Theobald,  8  Sawy.  (U.  S.)  445. 

Unloading  Near  Dock. —  If  the  contract  pro- 
vides that  the  vessel  shall  proceed  to  a  certain 
dock  or  as  near  thereto  as  she  may  safely  get, 
and  that  the  cargo  shall  be  received  as  fast  as 
it  can  be  delivered,  and  the  vessel,  being  un- 
able to  procure  admittance  to  the  dock, 
anchors  as  near  as  she  can  safely  get,  and 
gives  noticeof  readiness  to  discharge,  the  char- 
ter<;r,  freighter,  or  consignee  is  bound  lo  pro- 
vide the  means,  by  lighters  or  otherwise,  to 
receive  the  cargo  as  fast  as  it  can  be  delivered, 
and  is  liable  for  the  stipulated  demurrage 
caused  by  his  failure  to  do  so.  Dahl  v.  Nel- 
son, L.  R.  6  App.  38. 

Awaiting  Change  of  Tide.  —  Such  a  provision 
does  not  permit  llie  vessel  to  anchor  away  from 
the  dock  Ijecause  the  condition  of  the  tide  is 
such  that  she  cannot  reach  it,  and  require  the 
charterer  or  consignee  to  receive  the  cargo 
there,  if  by  waiting  a  reasonable  time  for  a 
change  of  the  tide  she  will  be  able  to  go  in. 
Parker  Winlow,  7  Fl.  iV  Bl.  g42,  go  E.  C.  L. 
g42;  Bastifell  -■.  Lloyd,  I  H.  &  C.  388. 

Refusal  by  Owner  of  Docks.  —  If  the  owner  of 
the  docks  to  which  a  vessel  is  to  go  refuses  to 
permit  her  to  discharge  thereon,  or  to  use  the 
same  in  order  to  unload  by  means  of  lighters, 
this  is  such  a  permanent  obstacle  as  entitles 
the  vessel  lo  unload  as  near  as  she  can  safely 
get,  under  such  a  provision  in  the  contract. 
Carsanego  v.  Wheeler,  16  Fed.  Rep.  24S. 
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vessel  shall  be  "  always  afloat,"  or  guarantees  a  certain  depth  of  water.* 

(d)  Custom  and  Usage.  —  The  general  rule  as  to  the  necessity  to  reach  the  dock 
ni,i\-  also  be  changed  by  the  custom  or  usage  of  the  port.* 

(6)  Notice  of  Arrival  and  Readiness  of  Vessel.  —  If  notice  to  the  charterer, 
freighter,  or  consignee,  of  the  arrival  of  the  vessel  and  her  readiness  to  dis- 
charge, is  required  by  the  charter-party  or  bill  of  lading,  it  must  be  duly 
gi\  cn  before  the  lay  days  will  commence,  unless  it  is  waived  or  the  party  has 
actual  knowledge.^  As  to  whether  notice  is  necessary  in  the  absence  of  such 
requirement,  there  is  a  conflict  in  the  cases.    By  the  weight  of  authority  it  is 


1.  "Always   Afloat  "  —  "  Sufficient  Water."  — 

See  Ncilsen  Wait,  14  g.  H.  Div.  516,  16  Q. 
B.  Div.  67;  Caffarini  v.  Walker,  9  Ir.  R.  C.  L. 
431,  10  Ir.  R.  C.  L.  250;  Horsley  v.  Price,  ij 
g.  B.  Div  244. 

It  has  been  held  that  when  the  charter-party 
requires  the  vessel  to  load  and  proceed  to  a 
port  "  to  discharge  in  a  dock  as  ordered  on 
arriving,  if  sufficient  vifater,  or  so  near  there- 
unto as  she  may  safely  get,  always  afloat," 
she  is  not  bound  to  discharge  in  the  dock 
named  if  there  is  not  sufficient  water  there  at 
the  time  the  order  is  given.  Allen  v.  Coltart, 
II  Q.  B.  Div.  782. 

Guaranty  of  Certain  Depth  of  Water.  —  Where 
the  contract  guarantees  to  the  vessel  a  cer- 
tain depth  of  water  at  the  berth  at  which  she  is 
to  discharge,  the  consignee  is  liable  for  delay 
by  reason  of  a  lack  of  such  depth.  Sutton  v. 
Housatonic  R.  Co.,  45  Fed.  Rep.  507.  And 
when  the  contract  gives  the  consignee  the 
right  to  select  a  wharf,  "  provided  that  the 
depth  of  water  be  guaranteed,"  he  must  select 
a  wharf  to  which  the  vessel  can  get  without 
lighterage.    The  Dictator,  30  Fed.  Rep.  637. 

Duty  of  Master.  —  When  a  charter-party 
guarantees  a  certain  depth  of  water,  and 
binds  the  charterers  to  lighter  the  cargo  to  the 
vessel  if  there  is  not  that  depth,  it  is  the  duty 
of  the  master  to  determine  what  depth  of 
water  is  necessary,  and  if  he  allows  the  vessel 
to  go  to  a  wharf  containing  less  water  than  the 
stipulated  depth  he  cannot  recover  for  delay 
caused  by  the  want  of  sufficient  depth.  If  he 
should  require  the  charterers  to  lighter  the 
cargo  to  the  vessel,  under  the  right  given  him 
by  the  contract,  he  could  recover  damages  for 
the  delay  caused  by  such  a  mode  of  loading. 
Brudge  v.  Two  Hundred  and  Twenty  Tons  of 
Fish  Scrap,  5  Hughes  (U.  S.)  141. 

Lightening  Ship  to  Beach  Dock  —  Custom.  — 
Where  the  charter-party  provides  that  the  ves- 
sel shall  go  to  a  certain  port,  "  or  so  near 
thereto  as  she  may  safely  get  at  all  times  and 
always  afloat,  and  deliver  the  same,"  and  a 
certain  number  of  running  days  are  allowed 
for  unloading,  the  shipowner  cannot  recover 
demurrage  for  the  time  lost  in  going  into  the 
port  after  having  unloaded  part  of  the  cargo 
to  lighten  the  ship  in  order  to  enable  her  to  go 
in,  where  it  is  the  custom  of  the  port  not  to 
count  such  time.  Nielsen  v.  Wait,  16  Q.  B. 
Div.  67,  affirming  14  Q.  B.  Div.  516.  It  is 
otherwise  in  the  absence  of  any  such  custom 
of  the  port.  In  such  a  case  the  lay  days  com- 
mence when  the  vessel  first  begins  to  unload, 
and  generally  continue  to  run  until  she  is  en- 
tirely unloaded.  Caffarini  v.  Walker,  10  Ir. 
R.  C.  L.  250,  affirming  g  Ir.  R.  C.  L.  431 ; 
Mcintosh  V.  Sinclair,  11  Ir.  R.  C.  L.  456.  See 


Dickinson  v.  Martini,  i  Sess.  Cas.  (4th  ser.) 
1185. 

"Inability"   to   Complete    Loading.  —  In  a 

charter-party  requiring  a  vessel  to  proceed  to 
a  certain  dock  and  there  load,  "  always 
afloat,"  a  provision  that  if  she  is  "  unable  to 
complete  loading  "  at  the  dock  the  charterers 
are  to  bear  the  expense  of  lighterage  to  enable 
her  to  complete  her  loading  elsewhere,  does 
not  allow  the  master,  after  loading  partially 
at  the  dock,  to  remove  the  vessel  elsewhere  to 
be  loaded  by  means  of  lighters  merely  be- 
cause, the  tides  being  neap,  she  will  be  unable 
to  cross  the  sill  of  the  dock  when  fully  laden, 
and  will  therefore  be  detained.  The  fear  of 
such  detention  does  not  render  her  unable  to 
complete  her  loading  at  the  dock.  The  Cur- 
few, (1891)  Prob.  131,  60  L.  J.  P.  53,  64  L.  T. 
330,  39  W.  R.  367. 

2.  Custom  and  Usage.  —  See  Norden  Steam- 
ship Co.  -'.  Dempsey,  i  C.  P.  Div.  654;  Ken- 
yon  V.  Tucker,  (R.  I.  iSgi)  23  Atl.  Rep.  61. 
And  see  infra,  this  section.  Effect  of  Custom  and 
Usage. 

3.  Notice  Required  by  Contract.  ^ — The  India, 
2  U.  S.  App.  83;  Ewan  v.  Tredegar  Co.,  5 
Hughes  (U.  S.)  401. 

When  the  contract  requires  a  certain  num- 
ber of  days'  notice  to  be  given  to  the  shipper 
or  consignee  before  the  lay  days  shall  com- 
mence, the  notice  days  will  not  begin  to  run 
until  the  notice  reaches  him.  The  India,  2  U. 
S.  App.  83. 

Notice  on  Sunday  is  sufficient  if  not  prohibited 
by  the  contract  and  not  objected  to.  Lake  v. 
Hurd,  38  Conn.  538. 

A  Formal  Notice  to  the  consignees  that  a  ves- 
sel was  ready  to  receive  or  discharge  cargo 
need  not  be  shown,  even  when  notice  is  re- 
quired by  the  contract,  if  they  knew  that  she 
was  ready,  and  that  they  did  know  it  may  be 
inferred  from  circumstances  so  as  to  cast  upon 
them  the  burden  of  showing  the  contrary. 
268  Logs  of  Cedar,  2  Lowell  (U.  S.)  37S.  See 
also  Brown  f.  Ralston,  q  Leigh  (Va.)  532. 

Absence  of  Person  to  Receive  Notice.  —  And 
when  neither  the  charterer  nor  any  agent  of 
his  is  at  the  port  of  discharge  to  receive  notice 
when  the  vessel  arrives,  the  charterer  cannot 
escape  liability  for  delay  in  unloading  on  the 
ground  that  no  written  rlotice  of  the  vessel's 
readiness  to  deliver  was  given  as  required  by 
the  charter-party.  Hatton  v.  De  Belaunzaran, 
26  Fed.  Rep.  780;  Brown  v.  Ralston,  g  Leigh 
(Va.)  532. 

False  Notice.  —  A  notice  of  readiness  to  dis- 
charge is  no  notice  if  in  fact  the  vessel  is  not 
ready,  but  it  is  sufficient  to  put  the  consignee 
on  inquiry  and  render  him  liable  for  unreason- 
able delay  after  the  vessel  is  ready.  Addicks 
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generally  necessary  at  the  port  of  loading,  but  not  at  the  port  of  discharge.* 
c.  Meaning  of  "  Working  Days,"  "  Days,"  "  Running  Days,"  etc. — 
"  Working  Days "  in  a  charter-party  or  bill  of  lading  fixing  the  time  for  loading 
or  unloading  means  days  during  which  work  is  done  at  the  particular  port.'* 

"  Weather  Working  Days  "  is  a  broader  term.  It  means  days,  otherwise  work- 
ing days,  when  the  weather  is  such  as  to  reasonably  permit  the  work  of  load- 
ing or  unloading  to  be  carried  on.^ 

"  Days "  and  "  Running  Days  "  generally  mean  consecutive  days,  and  all  days  are 
to  be  counted  whether  they  are  working  days  or  not.*    But  the  context  may 


V.  Three  Hundred  ana  Fifty-Four  Tons  Crude 
Kainit,  23  Fed.  Rep.  727. 

1.  When  Notice  Is  Not  Required  by  Contract.  — 
In  England  it  seems  to  be  settled  that  notice 
of  arrival  at  the  port  of  discharge  is  not  neces- 
sary, if  it  is  not  required  by  the  contract. 
Harman  v.  Clarke,  4  Campb.  150;  Harman  v. 
Mant,  4  Campb.  161;  Houlder  v.  General 
Steam  Nav.  Co.,  3  F.  &  F.  170;  Erichsen  v. 
Bark  worth,  3  H.  &  N.  601,  894. 

"  It  may  be  a  very  convenient  practice," 
said  Gibbs,  C.  J.,  in  Harman  v.  Mant,  4 
Campb.  161,"  to  give  notice  to  all  the  consign- 
ees of  the  ship's  arrival;  but  I  do  not  think 
that  this  is  binding  on  the  shipmaster.  The 
consignees  are  bound  in  point  of  law  them- 
selves to  take  notice  when  the  ship  arrives ;  and 
if  they  accept  the  goods  under  such  a  bill  of 
lading  as  this,  they  make  themselves  liable  for 
demurrage  from  the  expiration  of  the  lay 
days,  calculated  from  the  time  of  the  ship's 
being  ready  to  discharge  her  cargo." 

But  notice  or  fair  means  of  knowledge  is  re- 
quired of  arrival  at  the  port  of  loading,  and  of 
readiness  to  receive  cargo.  Fairbridge  v.  Pace, 
I  C.  &  K.  317,  47  E.  C.  L.  317;  Bradley  v.  God- 
dard,  3  F.  &  F.  638;  Stanton  v.  Austin,  L.  R.  7 
C.  P.  651. 

In  Canada  the  rule  seems  to  be  the  same. 
In  Kemp  v.  McDougall,  23  U.  C.  Q.  B.  380,  it 
was  held  that  a  shipper  was  bound  to  take  no- 
tice of  the  arrival  of  the  vessel  at  the  port  of 
discharge. 

In  the  United  States  courts  the  rule  seems  to 
be  otherwise.  At  least  the  only  reported  de- 
cision on  the  point  is  to  the  contrary.  In  The 
Rocky  City,  33  Fed.  Rep.  556,  it  was  held  that 
a  consignee  chargeable  with  the  duty  of  pro- 
viding a  wharf  at  which  the  vessel  may  unload 
is  entitled  to  reasonable  notice  of  the  time 
when  the  vessel  will  be  ready  to  unload,  and 
that  he  will  be  liable  for  demurrage  only  after 
the  lapse  of  a  reasonable  time  after  such  no- 
tice is  actually  given. 

Misleading  Consignee.  —  The  rule  that  notice 
to  the  consignee  is  not  necessary  would  not 
apply  in  any  jurisdiction  if  the  master  should 
do  anything,  even  by  mistake,  to  mislead  the 
consignee.  Thus  delay  by  the  consignee 
may  be  excused  if  the  master  enters  the  ves- 
sel at  the  custom  house  under  a  different  name 
from  that  given  in  the  bill  of  lading.  Har- 
man V.  Clarke,  4  Campb.  159. 

2.  "Working  Days."  —  Eni^land.  —  Cochran 
V.  Rctberg.  3  Esp.  N.  P.  121;  Nielsen  v.  Wait, 
16  Q.  B.  Div.  67,  affirmin!^  14  Q.  B.  Div.  516; 
Holman  v.  Peruvian  Nitrate  Co.,,  5  Sc.  Sess. 
Gas.  {4th  ser.)  657,  15  L.  R.  Sc.  349. 

Canada.  — See  Hart  v.  Beard,  I  Leg.  N. 
(Quebec)  260. 


United  States.  —  Houge  v.  Woodruff,  ig  Fed. 
Rep.  136. 

Ne'vYork.—Y\<t\A  v.  Chase,  Hill  &  D.  Supp. 
(N.  Y.)  50. 

Bainy  and  Stormy  Days.  —  The  term  "  work- 
ing days  "  means  running  or  calendar  days 
on  which  work  is  done,  not  necessarily  days 
on  which  it  can  be  done.  Though  it  excludes 
Sundays  and  legal  holidays,  it  does  not  ex- 
clude rainy  or  stormy  days.  Thiis  Byers,  I 
Q.  B.  Div.  244;  Holman  v.  Peruvian  Nitrate 
Co.,  5  Sc.  Sess.  Cas.  (4th  ser.)  657,  15  L.  R.  Sc. 
349;  Pedersen  v.  Eugster,  14  Fed.  Rep.  422; 
The  Cyprus,  20  Fed.  Rep.  144;  Sorensen  v. 
Keyser,  2  U.  S.  -A.pp.  301;  The  India,  2  U.  S. 
App.  87. 

Usage  and  Custom  cannot  be  shown  to  vary 
this  meaning  of  "  working  days."  Pedersen 
V.  Eugster,  14  Fed.  Rep.  422. 

Where  the  charter-party  allows  a  certain 
number  of  "  working  days,  Sunday  ex- 
cepted," it  shows  an  intention  to  except  Sun- 
days only  and  excludes  any  custom  to  except 
rainv  davs.    The  Cyprus,  20  Fed.  Rep.  144. 

3.  "Weather  Working  Days."  —  The  India,  2 
U.  S.  App.  83. 

See  infra,  this  section.  Fractions  of  Days. 
Burden  of  Proof.  —  "This  is  an  exceptive 
term,  withdrawing  from  ordinary  working 
days  certain  days  in  which  it  is  claimed  that 
one  is  unable  to  work,  and  the  burden  of  proof 
is  upon  him  who  alleges  the  exception.  The 
presumption  is  that  every  working  day  is  a 
day  in  which  work  may  be  done,  and  he  who 
alleges  to  the  contrary  takes  the  affirmative." 
The  India,  2  U.  S.  App.  87. 

"Weather  Permitting."  —  See  infra,  this  sec- 
tion. Causes  of  Delay  I'.xeepted  by  the  Contract. 

4,  "Days  and  Running  Days"  in  a  charter- 
party  or  bill  of  lading,  said  Lord  Abinger, 
"  mean  the  same  thing,  viz.,  consecutive  days, 
unless  there  be  some  particular  custom.  If  the 
parties  wish  to  exclude  any  days  from  the 
computation,  they  must  be  expressed." 
Brown  -■.  Johnson,  10  M.  &  W.  334.  Soe  also 
the  following  cases: 

Eni^land.  —  Niemann  v.  Moss,  29  L.  J.  Q.  B. 
206,  Nielsen  v.  Wait,  16  Q.  B.  Div.  67.  Com- 
pare Harper  v.  M'Carthy,  2  B.  &  P.  N.  R.  258; 
Cochran  v.  Retberg,  3  Esp.  N.  P.  i2r. 

Canada.  — Gibbon  v.  Michael's  Bay  Lumber 
Co.,  7  Ont.  Rep.  746.  See  Hart  v.  Beard,  i 
Leg.  N.  (Quebec)  260. 

L'nited  States.  —  Pedersen  v.  Eugster,  14 
Fed.  Rep.  422;  Sleeper  Puig,  17  Blatchf.  (U. 
S.)  36;  Davis  V.  Pendergast,  16  Blatchf.  (U. 
S.)  565,  affirmini^  on  this  point  8  Ben.  (U.  S.) 
84. 

Afassachusetts.  —  Crowcll  v.  Harreda,  16 Gray 
(Mass.)  471. 
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show  that  "  days"  was  intended  to  mean  "working  days."  * 

Calendar  Days  are  to  be  considered  as  intended  by  the  term  "days,"  unless 
there  is  something  to  show  a  contrary  intention. 

Custom  and  Usage  are  to  be  considered  in  construing  all  of  the  terms  above 
referred  to,  except  such  as  have  acquired  a  settled  meaning,  and  the  meaning, 
therefore,  may  vary  according  to  the  custom  and  usage  of  different  ports.* 

d.  Fractions  of  Days.  —  Generally,  in  computing  lay  days  and  days  of 
demurrage,  fractions  of  days,  if  used,  but  not  otherwise,  are  to  be  counted  as 
full  days.*    This  does  not  apply,  however,  to  "weather  working  days."'* 

i\  Sundays  and  Holidays. —  The  rule  is,  to  include  Sundays  and 
holidays  when  the  contract  requires  the  cargo  to  be  loaded  or  unloaded 
within  a  certain  number  of  "days"  or  "running  days,"  unless  there  is 
some   established   custom  to  the  contrary;®   but   they   are   not  included 


Nc-uYork.  —  Compare  Field  v.  Chase,  Hill  & 
D.  Supp.  (N.  Y.)  50. 

"  '  Kunning  Days'  are  those  days  on  which  a 
ship  in  tlie  ordinary  course  is  running-.  It  is 
true  that  when  they  are  lay  days  they  do  not 
take  effect  under  the  charter-party  until  the 
ship  has  done  running;  but  the  parties  are  de- 
scribing the  days  about  which  they  are  talk- 
ing, namely,  days  in  a  port,  according  to  the 
phraseology  which  they  use  with  regard  to  a 
ship  at  sea.  '  Running  days,'  therefore,  mean 
the  whole  of  every  day  when  a  ship  is  run- 
ning. What  is  that?  That  is  every  day,  day 
and  night.  There  it  is  as  plain  as  possible. 
They  arc  the  days  during  which,  if  the  ship 
were  at  sea  she  would  be  running.  That 
means  every  day."  Lord  Esher,  M.  R.,  in 
Nielsen  -■.  Wait,  16  Q.  B.  Div.  67. 

"  Each  and  Every  Day,  Day  by  Day."  —  A  con- 
tract providing  for  demurrage  for  "  each  and 
every  day's  detention,  day  by  day,"  in  a 
charter-party,  is  to  be  construed  as  meaning 
running  days,  and  all  days  are  to  be  counted. 
The  Oluf,  19  Fed.  Rep.  459- 

1.  "Days''  May  Mean  "Working  Days."  — 
Thus,  where  a  charter-party  provided  that  the 
charterers  should  load  and  discharge  as  fast 
as  the  ship  could  "  work,"  but  a  minimum 
number  of  ''  days  "  were  allowed,  it  was  held 
that  the  laying  days  from  the  conte.xt  meant 
"  working"  and  not  "  running"  days,  and 
that  Sunday,  therefore,  was  not  to  be  counted. 
Commercial  Steamship  Co.  v.  Boulton,  L.  R. 
10  Q.  B.  346,  44  L.  J.  Q.  B.  2ig,  33  L.  T.  N.  S. 
707,  23  W.  R.  854. 

2.  "  Days  "  Are  Calendar  Days.  —  When  a  cer- 
tain number  of  "  running  days  "  are  specified 
as  lay  days,  this  means  calendar  days,  that  is, 
from  midnight  to  midnight,  and  not  merely 
periods  of  twenty-four  hours,  unless  there  is 
something  in  the  context  to  show  that  a  differ- 
ent meaning  was  intended.  The  Katy,  (1895) 
Prob.  56.  See  also  Wiles  v.  New  York,  etc., 
R.  Co.,  2  Hun  (N.  Y.)  log, 

3.  Effect  of  Custom  and  Usage.  —  Cochran  v. 
Retberg,  3  Esp.  N.  P.  121;  Nielsen  v.  Wait, 
16  Q.  B.  Div.  67,  affirmiiv^  14  Q.  B.  Div.  516. 

In  the  case  last  cited  it  was  held  that,  since 
the  term  "  running  days  "  was  to  be  inter- 
preted according  to  the  custom  of  the  particular 
port,  a  provision  in  a  charter-party  requir- 
ing the  vessel  to  proceed  to  a  certain  port, 
"  or  so  near  thereto  as  she  may  safely  get," 
and  allowing  a  certain  number  of  running 
days  to  unload,  was  not  inconsistent  with,  and 


did  not  exclude,  a  custom  by  which,  when  ves- 
sels arrived  at  the  port  and  were  compelled  to 
unload  part  of  the  cargo  before  going  to  the 
dock,  the  delay  caused  in  reaching  the  dock 
after  such  partial  unloading  was  not  to  be 
counted  as  included  in  the  lay  days. 

Saints'  Days.  —  "  In  a  foreign  port  working- 
days  may  not  include  saints'  days.  If  it  is 
the  custom  or  the  rule  of  the  foreign  port  that 
no  work  is  to  be  done  on  the  saints'  days,  then 
working  days  do  not  include  saints'  days." 
Nielsen  v.  Wait,  16  Q.  B.  Div.  67. 

4.  Fractions  of  a  Day.  —  Commercial  Steam- 
ship Co.  V.  Boulton,  L.  R.  10  Q.  B.  346,  44  L. 
J.  Q.  B.  219,  33  L.  T.  N.  S.  707,  23  W.  R.  854; 
Hough  V.  Athya,  j6  L.  R.  Sc.  553.  Compare 
Angler  v.  Stewart,  i  Cabab6  &  El.  357. 

When  a  certain  number  of  running  days  are 
specified  as  lay  days,  the  charterer  or  con- 
signee is  entitled  to  have  as  lay  days  whole 
days  to  the  number  specified;  but  when  the 
ship  is  ready  to  discharge  in  the  middle  of  a 
day,  and  he  commences  the  discharge  at  once, 
the  portion  of  the  day  so  occupied  is  to  be 
counted  as  one  of  the  lay  days  to  which  he  is 
entitled.    The  Katy,  (iSg's)  Prob.  56. 

5.  "  "Weather  Working  Days  "  —  Fractions  of 
Days.  —  To  determine  ihe  time  taken  to  load, 
under  a  charter-party  providing  for  the  load- 
ing of  a  ship  at  a  specified  rate  "  per  weather 
working  day,"  the  rule  to  be  observed  in  reck- 
oning portions  of  days  when  used  for  the  pur- 
pose of  loading,  the  remainder  of  the  day  not 
being  suitable  for  working,  and  no  work  hav- 
ing been  done,  is  to  charge  against  the  char- 
terer half  a  day  when  substantially  a  full 
day's  work  is  done,  but  not  to  regard  at  all 
any  fraction  less  than  half  a  day.  Bracnkelow 
Steamship  Co.  v.  Lamport,  (1897)  i  Q.  B.  570, 
66  L.  J.  Q.  B.  3S2. 

6.  Sundays  and  Holidays — Evglajid. — Cochran 
V.  Retberg,  3  Esp.  N.  P.  121;  Brown  v.  John- 
son, 10  M.  &  W.  331;  Nielsen  v.  Wait.  16  Q. 
B.  Div.  67,  affirming  14  Q.  B.  Div.  516;  Nie- 
mann V.  Moss,  2Q  L.  J.  Q.  B.  206. 

Canada.  —  Gibbon  v.  Michael's  Bay  Lumber 
Co.,  7  Ont.  Rep.  746. 

United  States.  —  The  Oluf,  19  Fed.  Rep.  459; 
Pedersen  v.  Eugster,  14  Fed.  Rep.  422;  The 
Cyprus,  20  Fed.  Rep.  144;  Sleeper  v.  Puig.  17 
Blatchf.  (U.  S.)  36;  Davis  v.  Pendergast,  16 
Blatchf.  (U.  S.)  565,  affirming  on  this  point  S 
Ben.  (U.  S.)  84. 

California.  —  Brooks  v.  Minturn,  i  Cal. 
481. 
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in  the  term  "  working  days."  * 

/.  Apportionment  Between  Loading  and  Unloading.  —  Frequently 
charter-parties  allow  a  certain  number  of  days  for  loading  and  unloading, 
w-ithout  any  apportionment,  but  oftener,  perhaps,  they  allow  a  certain  number 
for  loading  and  a  certain  number  for  unloading.  In  the  latter  case  time  saved 
in  loading  cannot  be  added  to  the  time  allowed  for  unloading,  or  vice  vcrsa.'^ 

4.  Provisions  for  "  Dispatch,"  "  ftuick  Dispatch,"  etc.  —  Sometimes  instead  of 
providing  for  a  definite  number  of  lay  days,  the  charter-party  or  bill  of  lading 
provides  that  the  cargo  shall  be  loaded  or  discharged  with  "  dispatch,"  "  quick 
dispatch,"  "prompt  dispatch,"  "as  fast  as  the  vessel  can  deliver,"  etc.  Such 
provisions  mean  that  it  is  to  be  delivered  or  taken  by  the  charterers,  freighters, 
or  consignees  as  rapidly  as  the  vessel  can  receive  or  deliver  it ;  and  render 
them  liable  for  the  stipulated  demurrage,  if  any,  or  for  damages  in  the  nature 
of  demurrage,  for  all  delay  except  such  as  is  occasioned  by  natural  causes 
beyond  their  control.^ 


Massachusetts.  —  Crovvell  v.  Barreda,  i6  Gray 
(Mass.)  471. 

A^ew  York.  —  Field  v.  Chase,  Hill  &  D.  Supp. 
(N.  Y.)  50. 

As  to  the  Term  "  Days,"  however,  cotiipare  Har- 
per V.  M'Carthy,  2  B.  &  P.  N.  R.  258. 

Holidays  are  to  be  included  in  the  running 
days  when  the  contract  in  terms  excepts  Sun- 
days only.  James  v.  Brophy,  18  C.  C.  A.  49, 
33  U.  S.  App.  330,  71  Fed.  Rep.  310. 

That  Custom,  if  clearly  proved,  may  change 
the  meaning  of  the  word  "  days,"  so  as  to  ex- 
clude Sundays  and  holidays,  see  Cochran  v. 
Retberg,  3  Esp.  N.  P.  121;  Nielsen  v.  Wait, 
16  Q.  B.  Div.  67. 

EiFect  of  Sunday  Laws.  —  In  Rigney  v.  White, 
4  Daly  (.\.  Y.)  400,  it  was  held  that  in  view  of 
a  statute  prohibiting  servile  labor  on  Sundays, 
a  contract  to  pay  demurrage  would,  in  the 
absence  of  any  proof  to  the  contrary,  be  con- 
strued as  meaning  working  days,  and  as  ex- 
cluding Sundays. 

1.  "Working  Days."  —  If  the  contract  uses 
the  expression  "  working  days,"  Sundays  and 
holidays  are  excluded,  as  they  are  not  working 
days. 

England. — Cochran  v.  Retberg,  3  Esp.  N. 
P.  121;  Commercial  Steamship  Co.  7'.  Boulton, 
L.  R.  10  Q.  B.  346,  44  L.  J.  Q.  B.  219,  33  L.  T. 
N.  S.  707,  23  W.  R.  854;  Holman  v.  Peruvian 
Nitrate  Co.,  5  Sc.  Bess.  Cas.  (4th  ser.)  657,  15 
L.  R.  Sc.  349. 

United  States. — See  Hougc  Woodruff,  19 
Fed.  Rep.  136;  Creighton  v.  Dilks,  49  t'ed. 
Rep.  107. 

California.  —  Brooks  v.  Minturn,  I  Cal.  481. 

New  York.  —  Y\€[A.  v.  Chase,  Hill  &  D. 
Supp.  (N.  Y.)  50. 

Where  the  charter-party  provides  in  one 
clause  that  the  cargo  is  to  be  received  "  within 
twenty-five  running  days,  exclusive  of  Sun- 
days," and  in  another  clause  "  that  the 
lay  days  shall  not  exceed  twenty-five,"  the  lay 
days  exclude  Sundays.  Benson  v.  Atvvood, 
13  Md.  21,  71  Am.  Dec.  611. 

Demurrage  Days.  —  After  the  demurrage  days 
have  commenced  to  run,  Sundays  are  not  to 
be  deducted  in  computing  them.  Lindsay  v. 
Cusimano,  12  Fefl.  Rep.  503;  The  Oluf,  19 
Fed.  Rep.  459;  Baldwin  v.  Sullivan  Timber 
Co.  142  N.  Y.  279,  ajfirmin;^  (Supreme  Ct.)  20 
N.  Y.  Supp.  496. 


2.  Apportionment  of  Days  Between  Loading  and 
Unloading. —  Marshall  v.  Bolckow,  6  Q.  B. 
Div.  231.  In  this  case  a  charter-party  provid- 
ing that  the  vessel  should  proceed  to  a  certain 
port  and  load  a  cargo  and  deliver  the  same  at  a 
certain  other  port  stipulated  as  follows:  "Four 
hundred  to  five  hundred  tons  per  workingday  to 
be  allowed  the  charterer  for  loading,  and  three 
hundred  discharging:  all  demurrage  over  and 
above  the  said  days  at  the  rate  of  is.  per-  hour 
for  every  hundred  tons  cargo.  *  *  *  If  the 
vessel  is  loaded  at  other  than  P.  or  L.  ship- 
ping staithes,  the  loading  and  discharging  to 
be  at  the  rate  of  three  hundred  tons  per  work- 
ing day."  The  vessel  was  loaded  at  a  place 
other  than  those  specified,  at  a  rate  less  than 
three  hundred  tons  per  working  day,  but  was 
unloaded  at  a  higher  rate  than  three  hundred 
tons  per  day.  It  was  held  that  in  calculating 
the  demurrage  the  days  for  loading  and  un- 
loading must  be  kept  separate,  and  that  the 
charterers  had  no  right  to  add  together  the 
whole  number  of  days  occupied  in  loading  and 
unloading  for  the  purpose  of  ascertaining  the 
average  amount  of  work  done  on  each  day. 

3.  "  Dispatch,"  "  Quick  Dispatch,"  etc.  —  Kns^- 
land.  -  Elliott  V.  Lord,  52  L.  J.  P.  C.  23.  48  L. 
T.  N.  S.  542,  5  Asp.  M.  C.  63. 

Canada.  —  Dunkerly  v.  Lord,  3  Leg.  N. 
(Quebec)  170. 

United  States.  —  Smith  v.  Roberts,  14  C.  C. 
A.  417,  28  U.  S.  App.  389,  67  Fed.  Rep.  361; 
Keen  v.  Audenried,  5  Ben.  (U.  S.)  535; 
Thacher  v.  Boston  Gas-Light  Co.,  2  Lowell 
(U.  S.)  361;  Davis  V.  Wallace,  3  Cliff.  (U.  S.) 
123;  Sleeper  v.  Puig,  17  Blatchf.  (U.  S.)  36; 
Mott  z'.  Frost,  47  Fed.  Rep.  82;  The  Pietro  G., 
38  Fed.  Rep.  148. 

I\'ew  York.  — Terjesen  v.  Carter,  9  Dalv  (N. 
Y.)  193. 

In  The  Dixie,  46  I'  ed.  Rep.  403,  under  a  stipu- 
lation for  quick  dispatch  in  unloading,  de- 
murrage was  allowed  for  delay  of  the  charterer 
in  giving  security  for  freight,  where  the  cargo 
was  being  delivered. 

Where  the  charter-party  provides  that  the 
cargo  shall  be  delivered  "  with  all  possible 
dispatch,"  the  charterer  must  designate  an 
unencumbered  berth  for  loading,  and  must 
furnish  the  cargo  as  fast  as  possible  for  the 
vessel  to  receive  it.  Moody  v.  Five  Hundred 
Thousand  Laths,  2  Fed.  Rep.  O07. 
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Awaiting  Turn.  —  Under  sucli  provision.s  as  these  the  vessel  is  not  obliged  to 
await  her  turn  with  respect  to  other  vessels  which  th  ^  charterers,  freighters, 
or  consignees,  or  even  third  persons,  are  loading  or  discharging.' 

5.  Provisions  for  "  Customary  Dispatch,"  etc.  —  A  provision  that  the  cargo 
shall  be  loaded  discharged  witli  dispatch,  "  as  customary,"  or  with  "  cus- 
tomary dispatch,"  or  "  customary  quick  dispatch,"  is  broader  than  a  provision 
for  "dispatch  "  or  "  quick  dispatch."  It  means  that  the  cargo  is  to  be  loaded 
or  unloaded  with  such  dispatch  or  quick  dispatch  as  is  customary  at  the  port  of 
loading  or  discharge.'*    It  has  been  said  that  such  a  meaning  will  be  implied 


"  As  Fast  as  Vessel  Can  Deliver."  —  See  Wyllie 
7.  llarrisuu,  23  L.  R.  So.  62,  13  Sc.  Sess.  Cas. 
(4th  scr.)  92;  Lord  v.  Davidson,  13  Can.  Sup. 
Ct.  Rep.  166. 

If  the  contract  requires  the  vessel  to  be  dis- 
charged "  as  fast  as  she  can  deliver,"  the 
charterers  are  liable  for  detention  after  she  has 
reached  the  proper  berth,  caused  by  delay  of 
the  government  weigher  in  weighing  the  cargo 
as  it  is  being  unloaded.  Carsanego  v.  Wheeler, 
16  Fed.  Rep.  248. 

"  As  Soon  as  Possible." —  A  provision  in  a  bill 
of  lading  that  the  vessel  shall  be  discharged 
"as  soon  as  possible,"  means  the  same  thing 
as  a  provision  for  quick  dispatch.  Such  a 
provision,  therefore,  requires  the  consignee 
to  use  all  the  readily  available  means  of  dis- 
charge, and  if  he  detains  the  vessel  for  such  a 
disposition  of  the  cargo  as  merely  suits  his 
convenience  and  business  purposes  he  is  liable 
for  the  delay.  Egan  v.  Barclay  Fibre  Co.,  61 
Fed.  Rep.  527. 

Number  of  Hatches.  — A  provision  for  dis- 
charge with  quick  dispatch,  or  as  fast  as  the 
vessel  can  deliver,  requires  discharge  as  fast 
as  the  vessel  can  deliver  according  to  the 
usage  of  the  port  for  vessels  of  her  size.  And 
if  she  can  discharge  from  two  hatches  her 
right  to  do  so  is  not  controlled  by  a  practice 
at  the  port  for  smaller  vessels  to  use  one 
hatch  only.  A  Cargo  of  Chalk,  i  U.  S.  App. 
22,  reversing  The  Glenfinlas,  42  Fed.  Rep.  232. 

See  also  Hine  Perkins,  55  Fed.  Rep.  996, 
5  C.  C.  A.  377,  14  U.  S.  App.  386,  reversing  50 
Fed.  Rep.  434,  where,  under  a  charter-party 
providing  that  the  vessel  should  "discharge  as 
fast  as  she  can  deliver  in  ordinary  working 
hours;  *  *  *  lighcerage  at  port  of  dis- 
charge to  be  at  charterers'  risk  and  expense; 
*  *  *  vessel  to  provide  sufficient  steam  to 
run  all  cargo  winches  at  one  and  the  same 
time;"  it  was  held  that  a  vessel  having  four 
hatches  from  which  she  could  discharge  was 
entitled  to  discharge  from  all,  and  that  the 
charterer  was  liable  for  delay  caused  by  his 
sending  her  to  piers  where  she  could  use  but 
three. 

Customs  of  the  Port  cannot  be  admitted  to 
vary  the  effect  of  such  stipulations,  unless  it 
is  so  provided.  Dunkerly  v.  Lord,  3  Leg.  N. 
(Quebec)  170;  Mott  v.  Frost,  47  Fed.  Rep.  82; 
Moody  V.  Five  Hundred  Thousand  Laths,  2 
Fed.  Rep.  607. 

See  infra,  this  section.  Provisions  for  "  Cus- 
iomary  Dispatch."  etc. 

Inability  to  Supply  Cargo  does  not  exempt  a 
charterer  irom  liability  under  a  charter-party 
providing  for  prompt  dispatch  in  loading. 
Elliott  V.  Lord,  52  L.  J.  P.  C.  23,  48  L.  T.  N. 
S.  542,  5  Asp.  M.  C.  63. 


1.  Awaiting  Tvirn — England. — See  Randall 
V.  Lynch,  2  Campb.  352. 

Canada.  —  Dunkerly  7'.  Lord,  3  Leg.  N. 
(Quebec)  170. 

United  States.  —  Smith  -'.  Roberts,  14  C.  C. 
A.  417,  28  U.  S.  App.  389,  67  Fed.  Rep.  361; 
Keen  v.  Audenried,  5  Ben.  (U.  S.)  535; 
Thacher  v.  Boston  Gas-Light  Co.,  2  Lowell 
(U.S.)  361;  Sleeper  v.  Puig,  17  Blatchf.  (U.  S.) 
36;  Moody  V.  Five  Hundred  Thousand  Laths, 
2  Fed.  Rep.  607;  Mott  v.  Frost,  47  Fed.  Rep. 
82;  The  Pietro  G.,  38  Fed.  Rep.  148. 

In  Bjorkquist  v.  Certain  Steel  Rail  Crop 
Ends,  5  Hughes  (U.  S.)  194,  3  Fed.  Rep.  717, 
it  was  held  that  a  stipulation  in  a  charter-party 
for  unloading  "  with  all  quick  dispatch  "  ren- 
dered the  charterers  liable  for  demurrage, 
where  the  vessel  was  delayed  in  procuring  a 
berth  by  reason  of  the  crowded  state  of  the 
port,  even  if  the  charterers  used  every  effort 
to  procure  a  berth,  and  all  dispatch  in  unload- 
ing after  obtaining  it. 

It  is  otherwise  if  the  charter-party  or  bill  of 
lading  also  provides  that  the  vessel  is  to  load 
or  unload  in  turn.  Elliott  v.  Lord,  52  L.  J.  P. 
C.  23,  48  L.  T.  N.  S.  542,  5  Asp.  M.  C.  63.  See 
infra,  this  section.  Provisions  for  Loading  or 
Unloading  in  Turn. 

2.  "  Customary  "  Dispatch  or  Quick  Dispatch  — 
England.  — •  Kearon  r.  Pearson,  7  H.  &  N.  386; 
Postlethwaite  v.  Freeland,  L.  R.  5  App.  599; 
Tapscott  v.  Balfour,  L.  R.  8  C.  P.  46;  Kay  v. 
Field,  8  Q.  B.  Div.  594,  reversed  on  another 
ground  in  10  Q.  B.  Div.  241;  Good  v.  Isaacs, 
(1892)  2  Q.  B.  555.  61  L  J.  Q.  B.  649,  67  L.  T. 
450,  40  W.  R.  629. 

Canada.  —  Lord  v.  Dunkerly,  7  Leg.  N. 
(Quebec)  102. 

United  States.  —  Lindsay  v.  Cusimano,  10 
Fed.  Rep.  302,  12  Fed.  Rep.  504;  Seager  -■. 
New  York,  etc..  Mail  Steamship  Co.,  5  C.  C. 
A.  290,  14  U.  S.  App.  352,  55  Fed.  Rep.  880, 
affirming  55  Fed.  Rep.  324;  Nichols  v.  Trem- 
lett,  I  Sprague  (U.  S.)  361-  Bertellote  v.  Cargo 
of  Brimstone,  5  Hughes  (U.  S.)  201,  3  Fed. 
Rep.  66r;  Gates  Ryan,  37  Fed.  Rep.  154; 
The  Giulio,  34  Fed.  Rep.  909;  Smith  v.  Sixty 
Thousand  Feet  of  Yellow  Pine  Lumber,  2  Fed. 
Rep.  396;  The  Spartan,  25  Fed.  Rep.  44. 

New  York.  —  Terjesen  v.  Carter,  9  Daly  (N. 
Y.)  193;  Dayton  v.  Parke,  67  Hun  (N.  Y.)  137 
{modified  on  other  points  in  142  N.  Y.  391). 

Pennsvlvania.  —  Futterer  v.  Abenheim,  10 
Phila.  (Pa.)  225. 

"Customary  Quick  Dispatch,"  it  has  been  said, 
is  a  stricter  term  than  "  customary  dispatch." 
"  It  is  the  usual  quick  dispatch  of  the  port 
where  delivery  is  to  be  made,  as  distinguished 
from  the  common  or  usual  dispatch  employed 
there.  It  requires  haste,  the  ordinary  haste  of 
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without  the  addition  of  the  word  "  customary,"  *  but  by  the  weight  of  authority 
an  agreement  tor  "quick  dispatch"  supersedes  custom,  in  the  absence  of 
express  quaHfication  of  the  term.* 

"  Usual  Dispatch"  has  the  same  meaning  as  "  customary  dispatch."  ^ 
Duty  to  Provide  Berth.  —  When  the  contract  requires  customary  dispatch  or 
customary  quick  dispatch,  the  charterer,  freighter,  or  consignee  is  liable  for 
delay  caused  by  his  failure  to  provide  a  berth  for  the  vessel  as  required  by  the 
custom  of  the  port.*  But  he  is  not  liable  for  such  failure  during  the  period, 
if  any,  allowed  by  custom  for  providing  a  berth.* 

Awaiting  Turn.  —  He  is  not  liable  for  delay  while  the  vessel  is  awaiting  her 
turn  with  respect  to  other  vessels,  if  the  custom  of  the  port  requires  her  to 
wait,®  unless  such  liability  is  imj^osed  by  the  other  terms  of  the  contract.'' 

quick  dispatch."  Per  Butler,  J.,  in  Smith  v. 
Harrison,  50  Fed.  Rep.  566,  affirmed  Harrison 
z\  Smith,  14  C.  C.  A.  656,  28  U.  S.  App.  383, 
67  Fed.  Rep.  354.  And  see  Freeman  v. 
Wellman,  67  Fed.  Rep.  796. 

The  Average  Period  of  All  Discharges  is  not 
the  proper  lest  of  what  time  in  discharging 
complies  with  a  provision  for  customary  dis- 
patch. Smith  -'.  Si.Kty  Thousand  Feet  of  Yel- 
low Pine  Lumber,  2  Ft-d.  Rep.  396. 

Whether  Certain  Number  of  Days  Are  Allowed.  — 
When  a  charter-party  provides  that  a  certain 
number  of  days  "  are  to  be  allowed  (if  the 
ship  be  not  sooner  dispatched)  for  loading  the 
vessel  at  the  port  of  loading,  and  for  the  dis- 
charge with  the  usual  quick  dispatch,"  it  does 
not  mean  that  such  a  number  of  days  are 
allowed  for  discharging,  in  addition  to  such 
number  of  days  for  loading,  but  renders  the 
freighters  liable  if  they  detain  the  vessel 
beyond  the  time  required  for  the  usual  quick 
dispatch.  Baldwin  Stamford  Mfg.  Co.,  2 
N.  Y.  Supp.  73. 

Method  of  Weighing.  —  In  Harrison  v.  Smith, 
14  C.  C.  A.  656,  28  U.  S.  .•\pp.  383,  67  Fed. 
Rep.  354,  affirmini^  50  Fed.  Rep.  565,  it  was 
held  that  customary  quick  dispatch  in  unload- 
ing sugar  at  the  port  of  Philadelphia  required 
the  charterers  or  consignee  to  furnish  platform 
scales  for  weighing,  instead  of  weighing  by 
"  sticks."  And  it  was  further  held  that  it 
made  no  difference  that  the  weighing  was  done 
by  the  government. 

Sundays,  Holidays,  and  Nights.  —  Where  the 
vessel  is  to  be  loaded  with  customary  dispatch, 
the  master,  in  the  absence  of  express  stipula- 
tion, is  not  bound  to  allow  loading  or  unload- 
ing on  Sundays  or  holidays  or  at  night,  nor  is 
the  charterer  or  consignee  bound  to  load  or 
unload  at  such  times.  Creighton  v.  Dilks,  49 
Fed.  Rep.  107;  The  Dictator,  30  Fed.  Rep.  637. 
This  applies  to  legal  holidays  only,  not  to  a 
day  voluntarily  observed  by  some  people  as  a 
holiday  or  fast  day.  Richardson  v.  Goddard, 
23  How  (U.  S.)  44. 

Absence  of  Custom  at  Port.  —  It  seems  that 
when  the  contract  reciuircs  the  vessel  to  be  dis- 
charged with  "  customary  dispatch,"  and  un- 
der the  contract  it  has  a  right  to  go  and  does 
go  to  a  small  port  at  which  there  is  no  custom, 
the  provision  is  nugatory,  and  only  reasonable 
diligence  is  rc(|uired.  This  seems  to  be  the 
effect  of  the  decision  in  The  S[)artan,  25  Fed. 
Rep.  44.  In  this  case  a  charter-party  requiring 
the  vessel  to  go  to  a  certain  port  and  there  be 
discharged  with  customary  dispatch,  con- 
tained a  further  provision  that  if  it  could  not 


enter  such  port  it  should  go  to  the  next  nearest 
open  port.  Being  unable  to  enter  the  port 
named  by  reason  of  a  blockade,  the  vessel  went 
to  another  port,  which  was  a  small  one,  and  in 
which  there  was  no  custom  as  to  the  mode  of 
discharge.  It  was  held  that  only  reasonable 
diligence  in  unloading  was  required.  See  also 
Fowler      Knoop,  4  Q.  B.  Div.  299. 

Estoppel  of  Charterer.  —  The  charterer  is  not 
estopped  by  writing  a  letter  to  the  owners  of  a 
vessel  e.xpressing  an  opinion  that  there  will 
not  be  much  detention  of  the  vessel,  by  reason 
of  which  the  vessel  owners  agree  that  it  may 
be  discharged  according  to  the  custom  of  the 
port,  though  the  detention  proves  greater  than 
was  expected.  Eleven  Hundred  Tons  of  Coal, 
12  Fed.  Rep.  185. 

1.  Effect  of  Custom  Not  Expressly  Provided  for. 
—  Terjeseii  v.  Carter,  9  Daly  (N.  Y.)  195. 

2.  Thus  it  has  been  held  that  an  agreement 
for  "  quick  dispatch  "  supersedes  any  custom 
of  discharging  vessels  by  which  they  are  to 
lake  their  turn  at  the  wharf,  and  that  the  nam- 
ing of  a  wharf  in  a  charter-party  containing 
such  a  stipulation  amounts  to  an  undertaking 
that  the  wharf  shall  be  unencumbered.  Thacher 
V.  Boston  Gas-Light  Co.,  2  Lowell  (U.  S.)  361. 
And  :iee  Keen  v.  Audenried,  5  Ben.  (U.  S.) 
535;  Davis      Wallace,  3  Cliff.  (U.  S.)  123. 

3.  Usual  Dispatch.  —  Lindsay  v.  Cusimano, 
12  Fed.  Rep.  504. 

Inability  to  Obtain  Cargo.  —  An  agreement  to 
load  with  "  usual  dis|)atch  "  means  usual  dis- 
patch of  persons  who  have  a  cargo  ready  for 
loading,  and  the  charterers  are  liable  for  delay 
caused  by  inability  to  obtain  a  cargo  by  reason 
of  circumstances  beyond  their  control.  Kearon 
V.  Pearson,  7  H.  &  N.  386. 

4.  Duty  to  Provide  Berth.  —  Lindsay  v.  Cusi- 
mano, 12  Fed.  Rep.  504;  Terjesen  v.  Carter,  9 
Daly  (N.  Y.)  193. 

5.  Smith  -'.  Sixty  Thousand  Feet  of  Yellow 
Pine  Lumber,  2  Fed.  Rep.  396. 

A  Custom  allowing  a  certain  number  of  days 
to  procure  a  berth  docs  not  excuse  failure  to 
load  or  unload  immediately  after  a  berth  is 
procured.  See  Smith  v.  Sixty  Thousand  Feet 
of  Yellow  Pine  Lumber,  2  Fed.  Rep.  396. 

6.  Awaiting  Turn. — •  Postlelhwaite  Free- 
land,  L.  R.  5  App.  599,  affirmiii;^  \  Fxch.  Div. 
155;  Tapscott  V.  Balfour,  L.  R.  8  C.  P.  46; 
Nichols  V.  Tremlett,  i  Spraguc  (IL  S.)  361. 
Compare  Lindsay  <'.  Cusimano,  10  Fed.  Rep. 
302,  12  Fed.  Rep.  503;  Smith  -■.  Roberts,  14  c. 
C.  A.  417,  28  U.  S.  App.  389,  67  Fed.  Rep.  361. 

7.  That  iht  ,  peculiar  terms  of  particular 
charter-parties  may  change  the  rule,  sec  Ash- 
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Change  of  Berth.  —  Nor  is  he  liable  for  delay  in  removing  the  vessel  to  a 
second  place  of  discharge  as  to  a  part  of  the  cargo,  when  he  is  permitted  to 
do  so  by  the  custom  of  the  port.* 

Regulations  of  Government  and  Public  Authorities.  —  And  he  is  not  liable  for  delay 
due  U)  Compliance  with  regulations  prescribed  by  the  government  or  public 
authorities.* 

Readiness  to  Furnish  or  Receive  Cargo.  — As  a  rule,  under  a  provision  for  custom- 
ar\-  dispatch,  the  charterer,  freighter,  or  consignee  is  liable  for  delay  caused 
by  his  not  being  able  or  ready  to  furnish  or  receive  the  cargo  when  the  vessel 
is  ready  to  load  or  discharge  it,  though  his  unreadiness  is  due  to  causes 
beyond  his  control.*  This  rule  does  not  apply,  however,  where  such  causes 
prevent  the  loading  or  unloading  in  accordance  with  the  custom  and  usage  of 
the  port.* 

A  Practice  of  Particular  Individuals,  not  amounting  to  an  established  and  general 
custom  of  the  port,  is  not  to  be  considered  in  construing  a  stipulation  for 
customary  dispatch,*  unless  it  is  incorporated  in  the  contract,  as  is  sometimes 


croft  V.  Crow  Orchard  Colliery  Co.,  L.  R.  9 
Q.  B.  540. 

1.  Change  of  Berth.  —  Smith  v.  Sixty  Thou- 
sand Feet  of  Yellow  Pine  Lumber,  2  Fed.  Rep. 

2.  Regulations  of  the  Government  and  Public 
Authorities.  —  Good  v.  Isaacs,  (1892)  2  Q.  B. 
555,  61  L.  J.  y.  B.  649,  67  L.  T.  450,  40  W.  R. 
629.  See  also  Robertson  v.  Jackson,  2  C.  B. 
412,  52  E.  C.  L.  412;  Leidemann  v.  Schultz,  14 
C.  B.  38,  78  E.  C.  L.  38. 

3.  Readiness  to  Receive  Cargo. —  In  Milburn 
V.  Thirty-five  Thousand  Boxes  of  Oranges, 
etc.,  6  C.  C.  A.  317,  14  U.  S.  App.  562,  57 
Fed.  Rep.  236,  it  was  held  that  the  words 
"  customary  dispatch  "  in  a  charter-party, 
with  respect  to  unloading,  mean  the  usual 
dispatch  of  persons  who  are  ready  to  receive 
a  cargo,  and  exclude  all  customs  in  accord- 
ance with  which  the  charterers  might  claim 
the  right  to  decline  to  receive,  simply  because 
it  is  more  advantageous  to  postpone,  and  that 
the  contract  in  that  case  was  not  affected  by 
a  practice  of  dealers  in  the  particular  cargo  at 
the  port  of  discharge  to  receive  a  cargo  no 
faster  than  they  could  sell  it  at  the  wharves 
or  elsewhere.  See  also  Lindsay  v.  Cusimano, 
10  Fed.  Rep.  302,  12  Fed.  Rep.  503;  Liver- 
pool, etc..  Steam  Co.  v.  Suitter,  17  Fed.  Rep. 
698. 

Readiness  to  Load.  —  And  in  Kearon  7/.  Pear- 
son, 7  H.  ,&  N.  386,  it  was  held  that  such  a 
provision  with  respect  to  loading  means  that 
the  vessel  shall  be  loaded  with  the  usual  dis- 
patch of  persons  having  a  cargo  ready  for  load- 
ing, and  renders  the  charterer  liable  for  delay 
caused  by  his  inability  to  furnish  the  cargo, 
though  such  inability  is  due  to  causes  beyond 
his  control.  See  also  Grant  v.  Coverdale,  L. 
R.  9  App.  470;  Smith  v.  Sixty  Thousand  Feet 
of  Yellow  Pine  Lumber,  2  Fed.  Rep.  396. 

Thus,  in  Nichols  v.  Tremlett,  i  Sprague  (U. 
?.)  361,  it  was  held  that,  while  the  charterer  is 
not  liable  under  a  provision  for  customary  lay 
days  in  a  charter-party  for  carrying  coal,  for 
delay  of  the  vessel  while  waiting  its  turn  to 
load  according  to  the  custom  of  the  port,  he  is 
liable  for  delay  in  loading  caused  by  there  not 
being  the  usual  quantity  of  coal  to  load  vessels 
preceding. 

And  in  Adams  v.  Royal  Mail  Steam-Paciiet 


Co.,  5  C.  B.  N.  S.  492,  94  E.  C.  L.  492,  it  was 
held  that  a  requirement  in  a  charter-party  that 
the  vessel  should  load  in  the  "  customary  man- 
ner," no  time  being  mentioned,  meant  to  load 
according  to  the  usages  of  the  port,  and  within 
a  reasonable  time,  without  reference  to  un- 
foreseen casualties,  and  if  the  loading  was  de- 
layed for  an  unreasonable  time  the  charterers 
were  not  excused  by  reason  of  the  delay  hav- 
ing arisen  from  difficulties  connected  with 
railroads  and  other  agencies  at  the  place  of  load- 
ing which  were  beyond  their  control.  Conipa^  e 
Harris  v.  Dressman,  23  L.  J.  Exch.  210. 

4.  Delay  by  Strikes,  etc. — In  Castlegate  Steam- 
ship Co.  V.  Dempsey,  (1892)  i  Q.  B.  854,  61  L. 
J.  Q.  B.  620,  66  L.  T.  742  {reversing  (1892)  i  Q. 
B.  54,  61  L.  J.  Q.  B.  263,  65  L.  T.  755),  it  was 
held  that  a  provision  that  the  vessel  was  to  go 
to  a  certain  port  with  a  cargo,  and  there  "  be 
discharged  with  all  dispatch  as  customary," 
meant  that  the  cargo  was  to  be  discharged  with 
all  reasonable  dispatch,  having  regard  to  the 
actual  circumstances  and  manner  of  discharg- 
ing cargo  customary  at  the  port  of  discharge, 
and  no  definite  time  being  fixed  by  the  charter- 
party  within  which  the  cargo  was  to  be  dis- 
charged, the  charterers  were  not  liable  for 
delay  caused  by  a  strike  of  dock  laborers  em- 
ployed by  a  dock  company  who,  by  the  custom 
of  the  port,  did  the  work  of  discharging  for 
both  the  shipowners  and  the  charterers. 

And  in  Eleven  Hundred  Tons  of  Coal,  12 
Fed.  Rep.  185,  it  was  held  that  a  charter-party 
providing  for  the  loading  of  coal  with  custom- 
ary dispatch,  strikes  and  accidents  of  the 
mines  excepted,  at  a  port  where  coal  was  the 
only  article  of  export  and  was  always  loaded 
from  the  mine,  was  complied  with  by  the  char- 
terer if  he  loaded  with  all  due  diligence,  work- 
ing the  railroad  from  the  mine  to  its  full 
capacity. 

Suitableness  of  Weather.  —  In  Bertelote  v. 
Cargo  of  Brimstone,  5  Hughes  (U.  S.)  201,  3 
Fed.  Rep.  661,  under  a  provision  giving  the 
charterers  the  right  to  customary  lay  days  in 
unloading,  it  was  held  that  the  owner  of  the 
vessel  took  the  risk  of  the  weather  being  suit- 
able according  to  the  custom  of  the  port. 

8.  Practiceof  Particular  Individuals.  —  Hudson 
V.  Clementson,  18  C.  B.  213,  86  E.  C.  L.  213. 
See  generally  the  title  Usages  and  Customs. 
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Loading  or  Unloading  in  Turn. 


the  case.* 

6.  Provisions  for  Loading  or  Unloading  in  Turn  —  Custom  and.Usage  of  the  Port.  — 

A  provision  in  tlie  contract  that  the  vessel  shall  be  loaded  or  unloaded  "  in 
turn"  means  that  it  shall  take  its  turn  at  the  dock  or  place  of  loading  or  dis- 
charge, according  to  the  general  and  established  custom  or  usage  of  the  port.* 
Public  statutes  and  Regulations.  —  Under  such  a  provision  the  vessel  is  to  comply 
with  public  statutes  and  government  regulations  as  to  the  order  in  which  ves- 
sels are  to  be  loaded  or  discharged.^ 


1.  Incorporation  in  Contract.  —  Such  a  practice 
may  be  incorporated  in  the  contract.  Thus, 
where  a  charter-party  provided  that  the  vessel 
should  load  a  cargo  of  coal  at  Grimsby,  "  to  be 
loaded  as  customary  at  Grimsby  as  per  col- 
liery guarantee  in  fifteen  colliery  working 
days,"  it  was  held  that  this  incorporated  in  the 
contract  a  colliery  guarantee  between  a  col- 
liery company  and  the  charterers,  by  which 
the  company  was  bound  to  load  the  ship  in 
fifteen  working  days  after  she  was  ready  to 
receive  her  cargo,  the  time  to  count  from  the 
day  following  notice  of  her  readiness.  Mon- 
sen  V.  Macfarlane,  (1895)  2  Q.  B.  562,  65  L.  J. 
Q.  B.  57.  73  L.  T.  N.  S.  548. 

2.  Provision  for  Unloading  in  Turn. —  Hudson 
V.  Clementson,  iS  C.  P).  213,  86  E.  C.  L.  213, 
25  L.  J.  C.  P.  234;  Robertson  v.  Jackson,  2  C. 

B.  412,  52  E.  C.  L.  412,  15  L.  J.  C.  P.  28: 
Leidemann  v.  Schultz,  14  C.  B.  38,  78  E.  C. 
L.  38,  23  L.  J.  C.  P.  17:  Taylor  v.  Clay,  9 
Q.  B.  713,  58  E.  C.  L.  713,  i6  L.  J.  Q.  B. 
44- 

In  Eleven  Hundred  Tons  of  Coal,  12  Fed. 
Rep.  185,  the  charterers  had  refused  to  stipu- 
late for  lay  days,  and  had  insisted  upon  in- 
serting a  clause  that  the  vessel  should  load  in 
turn.  Afterwards  they  wrote  that  vessels  load- 
ing culm  or  slack  coal  were  not  to  wait  for 
vessels  loading  coarse  coal.  The  stipulation 
was  held  to  mean  that  the  vessel  was  to  take 
its  turn  in  loading  culm  coal. 

Where  by  the  terms  of  the  charter-party  the 
ship  is  to  be  loaded  in  "  regular  turn,"  and 
this  by  the  custom  and  usage  of  ports  gener- 
ally means  in  order  of  readiness,  the  charterer 
is  liable  for  delay  caused,  after  notice  has  been 
given  him  of  readiness  to  load,  by  other  ves- 
sels not  ready  until  afterwards  being  loaded 
first,  and  it  can  make  no  difference  that  such 
delay  is  in  accordance  with  a  practice  at  the 
port,  not  amounting  to  an  established  and 
known  custom.    Lawson  v.  Burness,  i  H.  & 

C.  39O. 

Ctistoms  and  Usages  of  Port.  —  That  a  provi- 
sion for  unloading  in  turn  is  to  be  construed 
with  reference  to  the  customs  and  usages  of 
the  port,  has  been  decided  in  a  number  of 
cases.  Thus  it  has  been  held  that  a  charter- 
party  requiring  a  sailing  vessel  to  be  loaded 
in  "  regular  turn  "  was  subject  to  an  estab- 
lished custom  of  the  port  by  which  steam  ves- 
sels were  given  the  preference  in  loading  over 
sailing  vessels  arriving  before  them,  and  that 
it  made  no  difference  that  the  shipowner  was 
ignorant  of  the  custom.  King  v.  Hindc,  12  L. 
R.  Ir.  113. 

Missing  Turn.  —  If  a  vessel  required  to  be 
loaded  or  unloaded  in  turn  misses  her  turn 
through  the  fault  of   the  charterer  or  con- 
signee, he  is  liable  for  the  delay;   but  it  is 
9  C.  of  L.  — 16  1 


otherwise  if  it  is  through  the  fault  of  the  ship- 
owner or  his  agents.  Taylor  v.  Clay,  9  Q.  B. 
713,  58  E.  C.  L.  -13,  16  L.  J.  Q.  B.  44.  See 
Jamieson  v.  Laurie,  6  Bro.  P.  C.  474;  Jones  v. 
Adamson,  i  Exch.  Div.  60.  See  infra,  this 
section.  Fault  of  Shipowner  or  His  Agent. 

In  Jones  v.  Adamson,  i  Exch.  Div.  60,  35  L. 
T.  N.  S.  287,  45  L.  J.  Exch.  Div.  64,  a  charter- 
party  provided  that  the  vessel  should  go  to  a 
certain  port  for  a  cargo,  and  "  there,  in  the 
usual  and  accustomed  manner,  load  in  her 
regular  turn."  By  reason  of  the  charterer's 
default  she  was  not  ready  when  her  turn 
came,  after  reaching  the  port,  and  was  de- 
tained eleven  days  in  consequence.  When  her 
turn  came  again  she  was  ready,  but  by  reason 
of  the  wind,  and  the  crowded  state  of  the  har- 
bor, the  harbor  master  refused  to  allow  her  to 
go  up  to  load,  and  she  was  therefore  detained 
three  days.  It  was  held  that  the  three  days' 
detention  was  the  natural  consequence  of  the 
charterer's  default  in  not  having  the  vessel 
ready  for  the  first  turn,  and  that  he  was  liable 
for  damages  therefor  as  well  as  for  the  eleven 
days. 

inability  to  Supply  Cargo  does  not  exempt  the 
charterer  from  liability  under  a  charter-party 
providing  for  loading  in  turn  with  prompt  dis- 
patch. Elliott  V.  Lord,  52  L.  J.  P.  C.  23,  48  L. 
T.  N.  S.  542,  5  Asp.  M'.  C.  63.  And  see  Lord 
V.  Elliott.  27  L.  C.  Jur.  30,  6  Leg.  N.  (Quebec) 
146,  rrvi-rsiii'^  5  Leg.  N.  (Quebec)  124. 

Provision  for  Preference  —  Steam  and  Sailing 
■Vessels.  —  Where  the  bill  of  lading  provides 
that,  in  discharging,  the  vessel  shall  be  given 
preference  "over  all  vessels  arriving,  or  giving 
notice,  after  her  arrival,"  the  vessel  is  entitled 
to  preference  over  sailing  vessels  subsequently 
arriving,  as  well  as  over  steamers.  New  York, 
etc..  R.  Co.      Church,  5  U.  S.  App.  4S4. 

Breach  of  Provision  for  Preference  —  Effect  of 
Unloading  Within  Lay  Days.  —  When  a  bill  of 
lading  allows  a  certain  iiuiiiber  of  l.^y  days  for 
unloading,  but  further  provides  that  the  ves- 
sel shall  be  given  preference  over  all  vessels 
afterward  arriving,  a  breach  of  the  latter  stip- 
ulation entitles  the  vessel  owner  to  the  stipu- 
lated demurrage  for  delay  caused  thereby, 
though  the  vessel  is  unloaded  within  the  lay 
days.  New  York,  etc.,  R.  Co.  t.  Church,  5 
U.'S.  App.  4S4. 

Questions  Treated  Elsewhere.  —  Whether  or 
not  a  vessel  must  await  its  turn  in  the  absence' 
of  an  express  provision  to  that  effect,  is  shown 
in  different  parts  of  this  title  in  treating  of  the 
various  causes  of  delay  and  of  particular  pro- 
visions as  to  loading  and  unlo.uling. 

3.  Statutes  and  Government  Regulations. —  Rob- 
ertson -■.  Jackson,  2  C.  B.  412,  52  L.  C.  L.  412; 
Leidemann  v.  Schultii,  14  C.  B.  38,  78  E.  C.  L. 
38. 
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Practice  of  Particular  Individuals.  —  But  the  provision  is  not  affected  by  the 
practice  t)f  partitfular  individuals  not  amounting  to  a  general  and  established 
custom.' 

7.  Causes  of  Delay  —  a.  In  GENERAL. — As  was  stated  at  the  beginning  of 
this  sectit)n,  when  the  charter-party  or  bill  of  lading  expressly  stipulates  that 
the  vessel  shall  be  loaded  or  unloaded  within  a  certain  time,  or  at  a  certain 
rate,  the  contract  is  strictly  enforced  according  to  its  terms.  Nothing  what- 
ever, other  than  the  fault  of  the  shipowner  or  his  agent,*  will  excuse  detention 
of  the  vessel  beyond  the  time  specified,  unless  it  is  so  provided  in  the  con- 
tract.* 

b.  Fault  of  Third  Persons.  —  Tlius  it  has  repeatedly  been  held  that  the 
shipowner  is  entitled  to  recover  demurrage  according  to  the  terms  of  the  con- 
tract, or  damages  in  the  nature  of  demurrage,  for  detention  of  the  vessel 
beyond  the  time  specified  in  the  contract,  though  the  delay  was  caused  by  the 


1.  Practice    of    Particular    Individuals.  —  In 

Hudson  -'.  Clementson,  i8  C.  B.  213,  86  E.  C. 
L.  213,  25  L.  J.  C.  P.  234,  the  defendants  had 
chartered  a  ship  for  a  specified  voyage  and 
stipulated  that  she  should  "  with  all  possible 
dispatch  load  in  the  south  dock,  in  the  cus- 
tomary manner,  from  the  agents  of  the  said 
merchants,  a  full  and  complete  cargo  of  coke, 
to  be  loaded  in  regular  turn."  In  an  action 
for  not  loading  in  regular  turn  as  required  by 
the  charter-party,  it  was  held  that  evidence  was 
not  admissible  to  show  that  according  to  the 
custom  of  the  port,  under  such  a  contract, 
the  shipawner  was  bound  to  wait  his  turn  ac- 
cording to  a  list  kept  by  a  coke  manufacturer 
not  named  in  the  contract,  but  mentioned  at 
the  time  the  contract  was  entered  into,  pro- 
vided reasonable  dispatch  was  used. 

2.  See  infra,  this  section.  Fault  of  Shipowner 
or  His  .4{'i-n/. 

3.  Cause  of  Delay  Generally  Immaterial  —  Fnn- 
land.  —  Leer  v.  Yales,  3  Taunt.  387;  Harman 
V.  Gandolph,  Holt  35;  Randall  v.  Lynch,  2 
Campb.  352;  Thiis  v.  Byers,  i  Q.  B.  Div.  244; 
Bright  V.  Page,  3  B.  &  P.  295,  note(7;  Postle- 
thwaite  v.  Freeland,  L.  R.  5  App.  599;  Grant 
'■.  Coverdale,  L.  R.  9  App.  470;  Budgett  v. 
Binnington,  25  Q.  B.  Div.  320,  (1891)  i  Q.  B. 
35;  Volkart  Bros.  v.  Musservanji  Jehangir 
Khambatta,  I.  L.  R.  13  Bomb.  392.  Compare 
Harper  v.  M'Carthy,  2  B.  «  P.  N.  R.  258. 

Canada.  —  Lacroix  v.  Jackson,  17  L.  C.  Jur. 
329;  Dunkerly  v.  Lord,  3  Leg.  N.  (Quebec)  170. 

United  States.  —  Burrill  v.  Grossman,  j6  C. 
C.  A.  381,  35  U.  S.  App.  608,  6g  Fed.  Rep.  747, 
reversing  6s  Fed.  Rep.  104;  Davis  v.  Wallace, 
3  Cliff.  (L.  S.)  123;  Huron  Barge  Co.  v.  Tur- 
nej',  71  Fed.  Rep.  972;  Booye  v.  A  Cargo  of 
Dry  Boards,  42  Fed.  Rep.  335;  Manchisa  v. 
Card,  39  Fed.  Rep.  492;  Manson  71.  New  York, 
etc.,  R.  Co.,  31  Fed.  Rep.  297,  affirming;  26 
Fed.  Rep.  923. 

Connecticut.  —  Lake  v.  Hurd,  38  Conn.  536. 

New  York.  —  Duff  v.  Lawrence,  3  Johns. 
•Cas.  (N.  Y.)  162;  Field  v.  Chase,  Hill  &  D. 
Supp.  (N.  Y.)  50;  Cross  v.  Beard,  26  N.  Y.  85. 

Virginia.  —  Brown  v.  Ralston,  9  Leigh  (Va.) 
532. 

"  The  settled  rule  is,  where  the  contract  of 
affreightment  expressly  stipulates  that  a  given 
number  of  days  shall  be  allowed  for  the  dis- 
charge of  the  cargo,  that  such  a  limitation  is 
an  express  stipulation  that  the  vessel  shall  in 
no  event  be  detained  longer  for  that  purpose. 
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and  that  if  so  detained,  it  shall  be  considered 
as  the  delay  of  the  freighter,  even  where  it  is 
not  occasioned  by  his  fault,  but  was  inevit- 
able."   Davis  V.  Wallace,  3  Cliff.  (U.  S.)  123. 

In  Douglas  v.  Moody,  9  Mass.  548,  it  was 
held  that  a  covenant  in  a  charter-party  to  pay 
demurrage  applied  only  to  a  voluntary  deten- 
tion, and  not  to  a  detention  by  capture.  But 
this  case  cannot  be  sustained. 

Consignees.  —  This  rule  applies  to  consignees 
who  have  accepted  a  bill  of  lading  requiring 
them  to  unload  within  a  certain  time,  as  well 
as  to  charterers.  Leer  v.  Yates,  3  Taunt.  387; 
Harman  v.  Gandolph,  Holt  35. 

In  the  Absence  of  an  Express  Contract  the  rule 
does  not  apply;  but  the  obligation  then  is  to 
load  and  unload  within  a  reasonable  time 
under  the  circumstances.  See  infra,  this 
title.  Implied  Contract  as  to  Time. 

Unloading  at  Different  Wharves.  —  Where 
cargo  is  discharged  partly  at  one  wharf  and 
partly  at  another,  without  objection  by  the 
owners  of  the  vessel,  the  charterers  are  not 
chargeable  with  the  time  required  for  moving 
the  vessel,  but  they  are  liable  for  delay  after 
part  of  the  cargo  is  unloaded  due  to  their  fail- 
ure to  name  the  place  for  unloading  the 
remainder.  268  Logs  of  Cedar,  2  Lowell  fU. 
S.)  378. 

Excessive  Draft  of  Vessel  —  Unloading  Outside 
Harbor.  — ■  The  charterer  of  a  vessel  is  charge- 
able with  knowledge  of  its  tonnage  and  draft, 
and  of  the  state  of  the  harbor;  and  where  he 
stipulates  to  load  a  full  cargo,  and  a  certain 
time  is  allowed  for  loading,  with  a  provision 
for  demurrage,  and  by  reason  of  the  draft  of 
the  vessel  it  is  compelled,  after  partially  load- 
ing inside  the  harbor,  to  go  outside  to  finish, 
the  charterer  is  liable  for  delay  while  detained 
outside  waiting  for  the  balance  of  the  cargo. 
Belmont      Tyson,  3  Blatchf.  (U.  S.)  530. 

Sale  of  Cargo  by  Master.  —  Where  a  charter- 
party,  by  which  bills  of  lading  are  to  be  taken 
as  payment  of  the  charter  money,  allows  lay 
days  to  the  charterer,  and  on  arrival  of  the 
vessel  at  its  destination  no  one  appears  to  re- 
ceive the  cargo,  the  master  is  not  bound  to 
sell  the  cargo  until  after  the  expiration  of  the 
lay  days,  but  may  in  the  meantime  keep  it  in 
the  ship.  And  in  such  a  case  the  charterers 
are  liable  for  demurrage  for  the  time  necessa- 
rily taken  to  unload  the  vessel  after  a  sale  of 
the  cargo  by  the  master.  Robbins  v.  Codman, 
4  E.  D.  Smith  (N.  Y.)  315. 
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fault  of  third  persons  over  whom  the  charterer,  freighter,  or  consignee  had  no 
control.* 

c.  Acts  of  Government  or  Public  Officers. — And  he  is  entitled  to 
recover  where  the  delay  was  caused  by  the  acts  of  the  government  or  public 
officers  at  the  port  of  loading  or  discharge,  as  the  case  may  be,  provided  it  is 
not  due  to  his  own  fault  or  to  that  of  his  agents.* 

d.  Accumulation  of  Vessels  at  Docks.  —  The  same  is  true  where  the 
delay  was  caused  by  an  accumulation  of  vessels  at  the  dock,  making  it  neces- 
sary for  the  vessel  to  await  its  turn.* 


1.  Fault  of  Third  Persons.  —  By  the  weight  of 
authority,  a  consignee  is  not  excused  from 
failure  to  unload  his  goods  within  the  time 
specified  in  the  bill  of  lading  by  reason  of  the 
fact  that  he  was  prevented  by  the  goods  of 
others  which  overlaid  them,  and  it  can  make 
no  difference  that  the  other  consignees  were 
guilty  of  wrong  or  negligence  in  not  unloading 
their  goods.  Leer  v.  Yates,  3  Taunt.  387; 
Harman  v.  Gandolph,  Holt  35;  Straker  v. 
Kidd,  3  Q.  B.  Div.  223;  Porteus  -'.  V\  atnc,  3 
Q.  B.  Div.  534.  Volkart  Bros.  v.  Musservanji 
Jehangir  Khambatta,  I.  L.  R.  13  Bomb.  392. 
Contra^  Rogers  v.  Hunter,  M.  &  M.  63,  22  E. 
C.  L.  249,  2  C.  &  P.  601,  12  E.  C.  L.  282;  Dob- 
son  V.  Droop,  M.  &  M.  441,  4  C.  &  P.  112,  19 
E.  C.  L.  301. 

Strikes  by  Stevedores  employed  to  load  or  un- 
load vessels  do  not  exempt  the  charterer  or 
consignee  from  liability  for  demurrage  in  the 
absence  of  express  exception  of  such  causes  in 
the  contract;  and  it  can  make  no  difference 
that  by  the  custom  of  the  port  cargoes  were 
loaded  and  unloaded  by  the  joint  act  of  the 
shipowner  and  the  charterer  or  consignee,  and 
that  the  strike  took  place  among  the  stevedores 
employed  by  the  former  as  vvell  as  those  em- 
ployed by  the  latter.  Budgelt  v.  Binnington. 
25  Q.  B.  Div.  320,  (1891)  I  Q.  B.  35.  "  This," 
said  Vaughan  Williams,  J.,  in  this  case,  "  in 
no  way  relieves  the  charterer  or  consignee 
from  the  absolute  contract  to  pay  demurrage 
for  delay  and  detention  of  the  ship  during  un- 
loading. If  the  strike  of  the  stevedores  had 
resulted  from  unreasonable  conduct  of  the 
master  in  refusing  reasonable  wages  asked  by 
the  stevedores,  the  case  might  have  been 
different;  for  then,  perhaps,  it  might  have 
been  said  that  the  shipowner  prevented 
the  charterer  performing  the  contract,  and 
that  the  act  of  the  shipowner  was  the  causa 
causans  preventing  the  charterer;  but  even  in 
such  a  case  the  charterer  would,  in  our  opin 
ion,  have  to  show  that  he  was  actually  pre- 
vented by  the  default  of  the  shipowner,  i.  e., 
that  there  were  no  available  means  of  ]>er- 
forming  the  contract,  notwithstanding  the  de- 
fault of  the  shipowner.  Sec  Alston  v.  Herring, 
II  Exch.  822.  If  such  means  were  available 
the  charterer  must  avail  himself  of  them  to 
discharge  the  ship,  and  take  his  remedy  by 
suing  the  shipowner  for  breach  of  contract,  or 
he  will  be  liable  to  demurrage." 

Nonattendance  of  Custom-house  Inspector.  — 
After  a  ship  has  been  Ijcrthed,  and  is  ready  to 
discharge,  the  charterer  is  responsible  for 
delay  caused  bv  nonattendance  of  a  custom- 
house inspector.  The  Nether  Holme,  50  Fed. 
Rep.  434,  rfversed  on  another  point  in  5  C.  C. 
A.  377,  14  U.  S.  App.  386,  55  Fed.  Rep.  996. 


Delay  from  Attachment  of  Cargo.  —  In  The 

Malta,  34  Fed.  Rep.  144,  a  claim  against  the 
cargo  of  a  vessel  for  demurrage  was  allowed 
where  the  delay  was  caused  by  the  issuing  of 
attachments  under  conflicting  claims  to  it. 

Delay  to  Allow  Vessels  to  Pass.  —  Where  the 
charterer  is  to  furnish  a  berth  for  the  vessel, 
he  is  liable  for  delay  caused  by  the  vessel 
having  to  stop  loading  or  unloading  in  order 
to  allow  boats  to  pass  it  from  an  elevator  in 
the  slip.  Olivari  v.  Merchant,  18  Fed.  Rep. 
554. 

Fault  of  Charterer's,  Freighter's,  or  Consignee's 
Agent. —  If  the  charterer,  freighter,  or  con- 
signee fails  to  discharge  the  cargo  in  the  time 
agreed  upon,  he  is  certainly  not  relieved  from 
liability  by  the  fact  that  he  was  prevented  by 
the  negligence  of  persons  on  whom  he  de- 
pended for  the  performance  of  his  agreement, 
for  this  is  the  same  as  his  own  negligence. 
V'an  Etten  v.  Newton,  134  N.  Y.  143,  affiriiiing 
15  Daly  (N.  Y.)  538., 

Thus  where  a  freighter  who  has  agreed  to 
load  the  vessel  at  once  on  its  arrival  at  a  cer- 
tain port  gives  the  vessel  owner  an  order  on 
persons  at  that  port  for  a  load,  he  is  liable  for 
delay  caused  by  such  persons'  failure  to  com- 
ply with  the  order,  as  they  are  his  agents  pro 
hac  vice.  Pregenzer  v.  Burleigh,  6  Misc.  Rep. 
(N.  Y.  C.  PI.)  140. 

2.  Action  of  Government  or  Public  Authorities. 
—  Bright  V.  Page,  3  B.  &  P.  295,  note  6;; 
Barker  v.  Hodgson,  3  M.  &  S.  267.  And  see 
Rupp  V.  Lobach,  4  E.  D.  Smith  (\  Y  )  69. 

Thus  the  Act  of  Custom-house  Officers  in  un- 
lawfully seizing  the  vessel  is  no  defense 
against  a  claim  for  ticmurrage  under  an  ex- 
press contract,  which  contains  no  exception  nf 
such  causes.  Bessey  Evans,  4  Campb.  131. 
Compai  f  Brooks  v.  Minturn,  i  Cal.  481. 

Quarantine.  —  And  charterers  are  liable  for 
delay  caused  by  quarantine  regulations  when 
the  shipowner  is  not  in  fault  and  such  cause  is 
not  excepted  by  the  terms  of  the  charter-party. 
Duff  V.  Lawrence,  3  Johns.  Cas.  (N.  Y.)  162. 
Sec  also  Holyokc  v.  Depew,  2  Ben.  (I'.  S.) 
334- 

"Safe  Port."  —  If  the  charter-party  re(iuircs 
the  charterers  to  name  a  "  safe  port  "  for  dis- 
charging the  vessel,  they  are  liable  for  delay 
caused  by  naming  a  port  which  is  closed  by 
order  of  the  government,  so  that  the  vessel 
cannot  proceed  thither  without  danger  of  con- 
fiscation. Ogden  v.  (Iraham,  I  I?,  S.  773, 
loi  K.  C  L.  773. 

3.  Accumulation  of  Vessels  —  Unloading  in 
Turn. —  R.indail  ■■.  Lynch,  2  Cainpb.  352; 
Ewan  7'.  Tredegar  Co.,  5  Hughes  (U.  S.)4c)i. 
Sec  sitpra,  this  section,  Com niciiccmcnl  of  Lay 
Days, 
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Causes  of  Delay. 


<■.  Act  ov  God,  the  Elements,  and  the  Public  Enemy. — The  char- 
terer, freighter,  or  consignee  is  not  even  excused  when  the  delay  was  caused 
by  the  act  of  God,  unless  such  cause  is  expressly  excepted.'  He  is  liable  for 
delay  caused  by  the  elements,  as  by  ice,  frost,  rain,  fire,  etc.,~  and  he  is  liable 
for  delay  caused  b)'  the  public  enemy.^ 

/.  C.VUSKS  OK  Delay  Excepted  i?y  the  Contract  —  (i)  In  General. — 
Since  no  cause  other  than  the  fault  of  the  shipowner  or  his  agent  will  excuse 
detention  of  the  vessel  beyond  the  time  fixed  by  the  contract,  unless  there  is 
an  express  exception,  it  is  usual  for  charter-parties  and  bills  of  lading  to 
e.xcept  certain  causes.  The  causes  most  frequently  excepted  are  the  act  of 
God,  the  elements,  riots,  strikes,  accidents,  etc.  The  construction  placed  by 
the  courts  upon  particular  exceptions  and  clauses  is  shown  in  the  note  below,* 
and  in  the  sections  following. 


1.  Act  of  God.  —  Lacroix  v.  Jackson,  17  L.  C. 
Jur.  329.  And  see  the  cases  cited  in  the  fol- 
lowing note. 

2.  Ice  and  Frost.  —  Barret  v.  Dutton,  \ 
Campb.  333;  Thompson  v.  Wagner,  4  Campb. 
335,  note;  Manson  v.  New  York,  etc.,  R.  Co., 
31  Fed.  Rep.  297,  affirming  26  Fed.  Rep.  923. 

Tempestuous  Weather.  —  Thiis  v.  Byers,  i  Q. 

B.  Div.  244.  In  this  case  it  was  held  that 
where  a  charter-party  gave  a  certain  number 
of  days  for  unloading  timber,  the  fact  that  the 
shipowner  was  required,  either  by  express 
stipulation  or  by  the  custom  of  the  port,  to 
discharge  the  timber  and  form  it  into  rafts 
before  it  should  be  taken  away  by  the  char- 
terer, and  that  he  was  unable  to  do  so  because 
of  tempestuous  weather,  did  not  make  the 
delay  his  fault  so  as  to  defeat  a  claim  for 
demurrage,  since  the  charterer  took  the  risk 
of  the  weather. 

Snowstorm.  —  Fenwick  v.  Schmalz,  L.  R.  3 

C.  P.  313. 

Rainy  Days.  —  The  Oluf,  19  Fed.  Rep.  459; 
Booye  v.  A  Cargo  of  Dry  Boards,  42  Fed.  Rep. 
335- 

Fire,  destroying  the  machinery  with  which 
the  vessel  is  to  be  unloaded,  does  not  excuse 
the  charterer  where  there  is  a  stipulation  for 
definite  lay  days.  Huron  Barge  Co.  v.  Tur- 
ney,  71  Fed.  Rep.  972. 

3.  Public  Enemy. —  Bjrrill  v.  Crossman,  16 
C.  C.  A.  381,  35  U.  S.  App.  608,  69  Fed.  Rep. 
747,  rcversim;  65  Fed.  Rep.  104. 

4.  Construction  of  Exceptions  —  "  Accidents."  — 
An  exception  of  "  riots,  strikes,  or  any  other 
accidents  beyond  [the  charterer's]  control,"  has 
been  held  not  to  except  the  acts  of  the  elements, 
as  a  snowstorm,  as  they  were  not "  accidents  " 
within  the  meaning  of  the  charter-party. 
Fenwick  r'.  Schmalz,  L.  R.  3  C.  P.  313. 

The  Words  "Weather  Permitting,"  in  a  char- 
ter-party requiring  the  vessel  to  lie  discharged 
"  as  fast  as  she  can  deliver  to  company's 
lighters,  weather  permitting,"  apply  to  the 
lime  to  be  taken  for  unloading,  and  not  to  the 
time  of  the  detention  of  the  vessel  by  default 
of  consignees.    The  Oluf,  ig  Fed.  Rep.  459. 

"  Weather  Working  Days "  and  Fractions 
Thereof.  —  See  supra,  this  section,  Aleaning  of 
"  Working  Days,"  "Days,"  "  Runfiing  Days" 
etc. 

"Bad  Weather."  —  In  The  Ocean  Prince,  50 
Fed.  Rep.  115,  where  a  charter-party  allowed 
a  certain  time  for  the  loading  and  discharge  of 
the  cargo  during  working  days,  and  e.xcepted 
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Sundays,  holidays,  "  bad  weather,"  etc.,  it 
was  held  that  the  term  "  bad  weather"  in- 
cluded weather  not  fit  or  safe  by  reason  of  the 
state  of  the  sea  as  well  as  of  the  atmosphere. 
The  court  said:  "  '  Bad  weather  '  as  used  in 
the  charter  means  not  merely  weather  during 
which  cargo  could  not  by  any  possibility  have 
been  loaded,  but  such  weather  as  was  not  rea- 
sonably fit  or  proper.  This  would  exclude 
days  when  it  was  not  reasonably  safe  to  at- 
tempt loading  with  the  appliances  at  hand, 
and  when  under  the  practice  of  the  port  load- 
ing was  customarily  suspended  for  that  reason 
by  competent  men  intrusted  with  the  work, 
and  acting  upon  their  judgment  of  the  fitness 
and  safety  of  loading." 

"  Rainy  Days."  —  As  a  day  may  be  "  rainy  " 
either  when  little  or  when  much  rain  falls,  and 
since  rain  which  would  prevent  the  loading  or 
unloading  of  one  kind  of  cargo  would  not  in- 
terfere with  the  loading  or  unloading  of  an- 
other kind,  it  is  obvious  that  the  term  "  rainy 
days  "  in  a  charter-party  excepting  them  from 
the  lay  days  will  not  mean  the  same  thing  in 
all  cases.  The  meaning,  therefore,  is  to  be 
ascertained  by  proof  of  the  usage  of  the  port 
where  the  loading  or  unloading  is  to  take 
place.  Balfour  v.  Wilkins.  5  Savvy.  (U.  S.) 
429.  In  this  case  proof  of  the  usage  of  the 
port  was  admitted  to  show  that  they  meant 
days  on  which  the  rainfall  was  such  as  to  pre- 
vent the  loading  or  unloading  with  safety  and 
convenience. 

Frost.  —  An  accumulation  of  ice  is  frost 
within  the  meaning  of  an  exception  of  hin- 
drance "  from  frost  "  contained  in  a  bill  of  lad- 
ing. Aalholm  v.  .A  Cargo  of  Iron  Ore,  23  Fed. 
Rep.  620.  In  this  case  it  was  said:  "  Frost 
here  means  freezing;  and  it  includes  any 
freezing  that  would  hinder  or  obstruct  the 
loading  or  unloading  of  the  ship.  This  is  the 
most  natural  if  not  the  only  meaning  that 
the  word  '  frost  '  could  have  in  this  connec- 
tion." See  also  Kay  v.  Field,  8  Q.  B.  Div. 
594,  10  Q.  B.  Div.  241;  Coverdale  v.  Grant,  8 
Q.  B.  Div.  600,  L.  R.  9  App.  470. 

Obstruction  of  Navigation  by  Ice.  —  A  clause 
in  a  charter-party,  that  "  during obstiuclion  of 
the  navigation  by  ice  the  lay  days  are  not  to 
be  counted,"  applies  to  obstruction  by  ice  pre- 
venting the  loading  of  the  vessel,  as  well  as  to 
such  as  prevents  her  going  to  sea.  Ladd  v. 
Wilson,  I  Cranch  (C.  C.)  293. 

Strikes,   Civil    Commotion,   Riots,  etc.  —  The 
term  "  strike  "  in  a  charter-party  excepting 
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(2)  Inability  to  Supply  or  Take  Away  Cargo. — As  a  general  rule  these 
exceptions  relieve  the  charterer,  freighter,  or  consignee  from  liability  only 
where  the  excepted  cause  operates  directly  to  prevent  the  loading  or  unload- 
ing, and  do  not  relieve  him  where  they  merely  prevent  him  from  furnishing  a 
cargo  or  from  carrying  away  the  cargo  after  its  discharge.*    There  may,  how- 


delays  caused  by  "  hands  striking  work  "  is 
to  be  taken  in  the  ordinary  sense  of  a  strike 
against  employers,  and  does  not  cover  delay 
caused  by  the  abandonment  of  their  work  by 
miners  from  fear  of  cholera.  Stephens  v. 
Harris,  56  L.  J.  Q.  B.  516,  57  L.  T.  N.  S.  618, 
6  Asp.  M.  C.  192,  affi.rmed  on  other  grounds 
in  57  L.  J.  Q.  B.  203. 

Under  a  charter-party  requiring  loading 
within  a  certain  number  of  days,  "  accidents 
or  causes  occurring  beyond  the  control  of  the 
shippers  or  affreighters,  which  may  prevent  or 
delay  her  loading  or  discharging,  including 
civil  commotion,  strikes,  riots,  stoppage  of 
trains,  always  excepted,"  it  is  not  enough  to 
defeat  a  claim  of  demurrage  for  delay  in  load- 
ing to  show  a  general  disturbance  and  cessa- 
tion of  work  in  the  district  about  the  time;  but 
it  must  be  shown  that  there  was  a  disturbing 
cause  actually  preventing  the  loading  of  the 
particular  ship.  The  Village  Belle,  30  L.  T. 
K.  S.  232. 

Blockade.  —  As  to  the  general  effect  of  a 
blockade  on  the  rights  and  liabilities  of  the 
parties  to  a  charter-party,  see  The  Spartan,  25 
Fed.  Rep.  44,  where  the  subject  is  considered 
at  length  and  the  cases  are  reviewed. 

Where  the  charter-party  provides  that  the 
vessel,  if  prevented  by  blockade  from  entering 
the  port  named,  shall  go  to  the  ne.xt  nearest 
open  port,  the  latter  provision  is  waived  by 
the  charterer,  if,  on  its  being  unable  to  enter 
the  port  named,  he  directs  it  to  go  to  a  further 
port  than  the  ne.xt  nearest  open  one.  The 
Spartan,  25  Fed.  Rep.  44. 

Time  of  Delay.  —  The  exceptions  may  be 
made  to  apply  to  delay  during  the  lay  days 
only.  Thus  where  a  charter-party  allowed  a 
certain  number  of  working  days  in  which  to 
deliver  the  cargo  at  the  port  of  loading,  and 
provided  that  in  computing  the  days  allowed 
for  delivery  any  time  lost  by  reason  of 
drought,  floods,  storms,  or  any  extraordinary 
occurrence  beyond  the  control  of  the  charterer 
should  be  excluded,  that  demurrage  should  be 
paid  for  each  working  day  beyond  the  days 
allowed  for  loading  and  discharging  at  a  cer- 
tain sum  per  day,  and  that  the  charterer 
might  keep  the  ship  on  demurrage  ten  days; 
it  was  held  that  in  computing  demurrage  only 
time  lost  by  drought,  floods,  and  storms  dur- 
ing the  lay  days  was  to  be  excluded,  and  that 
time  lost  from  these  causes  before  the  begin- 
ning of  the  lay  days,  or  after  their  expiration, 
was  not  to  be  deducted.  Sorensen  v.  Keyser, 
2  U.  S.  App.  297. 

Conflicting  Clauses.  —  Where  a  charter-party 
requiring  loading  within  a  certain  time  ex- 
pressly excepts  certain  causes  of  delay,  as 
strikes,  a  subsequent  written  clause:  "  It  is 
understood  that  the  vessel  is  to  be  loaded  at 
once,  and  lay  days  to  count  when  vessel  ready 
and  notice  given,"  merely  fixes  the  time  when 
the  lay  days  begin,  and  docs  not  render  the 
charterer  liable  for  delay  due  to  one  of  the  ex- 


cepted causes  arising  after  the  vessel  was 
ready  to  load.    Peterson  :■.  Dunn,  43  W.  R.  349. 

Knowledge  of  Existence  of  Excepted  Cause.  —  1 1 
has  been  held  that  when  the  charterers  of  a 
vessel  are  exempted  by  the  contract  from  lia- 
bility for  delay  caused  by  strikes,  and  have 
named  the  place  of  discharge,  as  provided  by 
the  charter-party,  they  are  not  bound  to 
change  their  order  on  learning  of  a  strike  at 
the  place  named  that  will  interfere  with  the 
unloading,  even  though  they  could  thereby 
stop  the  ship  from  proceeding  to  such  place, 
and  they  will  not  be  liable  for  demurrage  for 
delay  caused  by  the  strike.  This  would  ap- 
ply, of  course,  to  other  exceptions.  Bulman 
V.  Fenwick,  (1894)  i  Q.  B.  179,  9  Reports  227, 
63  L.  J.  Q.  B.  123,  69  L.  T.  N.  S.  651,  42  W.  R. 
326,  7  Asp.       C.  388. 

1.  Causes  Preventing  Taking  Cargo  to  and  from 
Vessel.  —  Grant  v.  Covcrdale,  L.  R.  9  App. 
470;  Hudson  V.  Ede,  L.  R.  2  Q.  B.  566,  L.  R. 
3  Q.  B.  412;  Stephens  Harris,  57  L.  J.  Q.  B. 
203;  Kearon  v.  Pearson,  7  H.  &  N.  3S6;  Kav  v. 
Field,  10  Q.  B.  Div.  241,  Tcversitig  8  Q.  B.  Div. 
594.  In  the  case  first  cited,  the  charter-party 
required  that  the  cargo  was  to  be  supplied  as 
fast  as  the  vessel  could  receive  the  same,  and 
provided  for  demurrage  for  a  specified  num- 
ber of  lay  days,  "  except  in  case  of  hands 
striking  work,  or  frosts  or  floods,  or  any  other 
unavoidable  accidents  preventing  the  load- 
ing." After  the  vessel  arrived  at  the  dock 
specified  in  the  charter-party  and  had  loaded  a 
part  of  her  cargo,  frost  set  in  and  made  a 
canal,  which  connected  with  the  dock,  impass- 
able, so  that  the  remainder  of  the  cargo,  which 
was  ready  at  the  wharf  on  the  canal,  could  not 
for  several  days  be  brought  in  lighters  to  the 
dock.  The  dock  itself,  however,  was  not 
frozen  over,  and  if  the  cargo  had  been  on  the 
dock  loading  might  have  proceeded.  It  was 
held  that  the  frost  and  consequent  impassabil- 
ity  of  the  canal  prevented  the  charterer  from 
furnishing  a  cargo,  but  did  not  interfere  with 
the  loading  within  the  meaning  of  the  charter- 
party,  and  that  the  charterer,  therefore,  was 
liable  for  the  delay  by  reason  thereof. 

And  in  The  India,  2  U.  S.  App.  83,  where  a 
charter-party  allowed  a  certain  number  of  days 
for  delivery  of  the  cargo,  and  excluded  from 
computation  therein  liine  lost  by  reason  of 
flood,  drought,  storm,  etc.,  it  was  held  that  the 
exclusion  did  not  cover  lime  lost  by  the  char- 
terers in  failing  to  procure  and  have  ready  at 
the  usual  place  of  storage  a  cargo  of  lumber 
because  of  a  drought  which  prevailed  before 
the  chartering  of  the  ship,  and  which  alTcctcd 
the  rivers  flowing  through  the  country  from 
which  the  cargoes  were  ordinarily  procured, 
so  that  logs  were  not  floated  down.  This  case 
was  in  effect  overruled  l)y  Paterson  Dakin. 
31  Fed.  Rep.  682.  It  was  folUnvcd  \v\  Sorensen 
V.  Keyser,  2  U.  S.  App.  297,  reversing  i,%  Fed. 
Rep.  117;  Skantze  v.  Keyser,  2  U  S.  App. 
304;  Wold  V.  Keyser,  2  U.  S.  App.  307. 
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ever,  be  some  provision  in  the  contract,  or  some  custom,  changing  this  rule.* 

(3)  Avoidance  of  Delay.  —  Where  the  vessel  is  delayed  by  an  excepted 
cause,  there  is  no  obligation  to  use  extraordinary  diligence  and  employ  unusual 
methods  in  order  to  avoid  the  delay.* 

(4)  Delay  Not  Caused  by  Fault  of  Charterer,  Freighter,  or  Consignee.  —  Often 
the  contract  expressly  excepts  delay  not  caused  by  the  "  fault"  or  "  default  "  of 
the  charterer,  freighter,  or  consignee,  or  that  is  due  to  "  causes  beyond  his 
control."  Under  such  a  contract  he  is  generally  not  liable  for  delay  from 
causes  beyond  his  control  that  act  directly  to  retard  the  loading  or  dis- 
chartjintr.* 


So  in  Sixteen  Hundred  Tons  of  Nitrate  of 
Soda  V.  McLeod,  10  C.  C.  A.  115.  61  Fed.  Rep. 
849,  affirmiin;  55  Fed.  Rep.  528,  15  U.  S.  App. 
369,  where  a  charter-party  providing  for  de- 
murrage for  detention  by  default  of  the  char- 
terer e.\cepted  detentions  caused  by  political 
occurrences,  it  was  held  that  political  occur- 
rences preventing  the  charterer  from  procur- 
ing a  cargo,  but  not  from  loading  any  cargo 
he  might  procure,  did  not  relieve  him  from 
liability. 

1.  Qualification  of  Rule — Custom  of  Port. — 

Such  a  provision  in  a  charter-party  is  to  be 
construed  with  reference  to  the  mode  of  load- 
ing and  unloading  at  the  particular  port.  In 
Hudson  V.  Ede.  L.  R.  2  Q.  B.  566,  L.  R.  3  Q. 
B.  412,  a  charter-party  provided  that  the  ves- 
sel should  proceed  to  a  certain  port  and  load  a 
cargo  of  grain,  the  cargo  to  be  brought  and 
taken  from  alongside  the  ship  at  the  charter- 
er's expense  and  risk.  Thirty  running  days 
were  allowed  for  loading  and  unloading,  "  de- 
tention by  ice  *  *  *  not  to  be  reckoned  as 
laying  days."  There  were  no  storehouses  at 
the  port,  but  the  grain  shipped  there  was  kept 
at  a  place  higher  up  a  river,  and  was  brought 
by  lighters  down  the  river  and  unloaded  into 
ships  waiting  at  the  port.  It  was  held  that 
the  exception  in  the  charter-party  exempted 
the  charterers  from  liability  for  delay  in  load- 
ing the  vessel,  caused  by  the  river  being 
frozen  over  so  that  the  grain  could  not  be 
brought  down,  and  was  not  limited  to  ice  at  or 
near  the  ship.  Compare  Stephens  v.  Harris, 
57  L.  J.  Q.  B.  203. 

In  AUerton  Sailing  Ship  Co.  v.  Falk,  6  Asp. 
M.  C.  287,  this  qualification  was  recognized 
with  respect  to  a  charter-party  excepting  delay 
in  loading  a  cargo  of  salt  caused  by  neaps  and 
stoppage  of  navigation,  where  the  charterer 
was  prevented  by  such  causes  from  bringing 
the  salt  down  the  rivers  Weaver  and  Mersey 
to  Birkenhead,  the  place  of  loading.  See  also 
Furness  Forwood,  77  L.  T.  N.  S.  95,  where 
the  same  doctrine  was  applied  to  an  exception 
of  "  floods,  stoppages  of  trains,  *  *  *  ac- 
cidents to  railways,"  etc.,  a  railroad  over 
which  the  cargo  was  to  be  brought  having  been 
broken  down  by  storms  and  floods. 

In  Smith  v.  Rosario  Nitrate  Co.,  (1893)  2  Q. 
B.  323,  {1S94)  I  Q.  B.  174,  9  Reports  776,  it  was 
held  that  an  exception  in  a  charter-party  of 
delay  caused  by  "  restraint  of  princes  and 
rul(-rs,  political  disturbances  or  impediments, 
*  *  *  during  the  said  voyage,"  covered 
delay  in  loading  a  cargo  of  nitrate  at  a  port  in 
Chili,  caused  by  the  civil  war  there,  and  delay 
caused  by  the  fact  that  the  railway  from  the 
mines  was  in  the  hands  of  troops  so  that  there 
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could  be  no  transportation  of  the  nitrate,  and 
delay  caused  by  the  vessel's  refusal  to  pay  ex- 
port duties  the  second  time  in  another  Chilian 
port  into  which  she  put  for  coal. 

Where  a  charter-party  provides  that  the 
usual  custom  of  the  trade  is  to  be  observed  in 
unloading,  and  the  customary  mode  of  unload- 
ing is  by  lighters,  inability  to  unload,  caused 
by  the  fact  that  all  available  lighters  are  laden 
with  previous  consignments  which  a  strike 
among  the  laborers  prevents  unloading,  is 
within  an  exception  of  time  lost  by  reason  of 
"  strikes,  lock-outs,  or  combinations  of  work- 
men." The  Alne  Holme,  (1893)  Prob.  173,  i 
Reports  607.  See  also  Peterson  v.  Dunn,  43 
W.  R.  349. 

2.  Avoidance  of  Delay.  — ■  Aalholm  v.  A  Cargo 
of  Iron  Ore,  23  Fed.  Rep.  620. 

3.  Delay  Not  Caused  by  Fault  of  Charterer, 
Freighter,  or  Consignee  —  Action  of  Government. 

—  Under  such  an  exception  he  is  not  liable  for 
delay  caused  by  the  action  of  the  government 
in  refusing  entry,  enforcing  quarantine  regu- 
lations, etc.  In  Towle  v.  Kettell,  5  Cush. 
(Mass.)  18,  a  charter-party  provided  that  de- 
murrage should  be  payable  for  every  day,  be- 
yond a  certain  period,  during  which  the  vessel 
should  be  detained  "  by  the  default  of  the 
charterer  or  his  agents."  The  vessel  on  arriv- 
ing at  her  port  of  discharge  'had  sickness  on 
board,  and  was  therefore  removed  from  her 
anchorage  by  the  competent  authority,  and 
put  into  quarantine  at  some  distance,  where 
the  cargo  might  be  discharged  at  an  addi- 
tional expense  to  the  consignee.  She  was  thus 
detained  for  eight  days,  and  was  further  de- 
tained for  two  days,  after  taking  her  return 
cargo  on  board,  in  consequence  of  the  master's 
not  being  furnished  by  the  consignee  with  the 
necessary  papers.  It  was  held  that  demurrage 
was  not  payable  for  either  of  these  detentions. 
Compare  Duff  Lawrence,  3  Johns.  Cas.  (N. 
Y.)  162. 

Act  of  God  and  the  Flements.  —  Nor  is  he 

liable  for  delay  caused  by  the  act  of  God,  or 
the  elements,  as  by  storms,  etc.  The  Mary  E. 
Taber,  r  Ben.  (U.  S.)  105. 

Change  of  Dock  by  Direction  of  Charterer.  — 
And  he  is  not  liable  for  delay  caused  by  his 
requiring  the  vessel,  after  unloading  part  of 
the  cargo  at  one  dock,  to  proceed  to  another  to 
unload  the  rest,  where  this  is  according  to  the 
custom  of  the  port.  The  Mary  E.  Taber,  i 
Ben.  (U.  S.)  105. 

Sundays  and  Holidays.  —  That  he  is  not  liable 
for  delay  caused  by  not  unloading  on  Sundays, 
see  The  Mary  E.  Taber,  i  Ben.  (U.  S.)  105. 
But  see  Davis  z\  Pendergast,  16  Blatchf.  (U. 

s.)  565. 
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Wron§f  or  Negligence  Not  Necissary  to  "Default."  — The  word  "  default,"  however, 
as  used  in  such  provisions,  does  not  necessarily  mean  wrong  or  negligence  on 
the  part  of  the  charterer,  freighter,  or  consignee.  He  is  in  default  if  he  fails 
to  perform  his  covenants  or  stipulations,*  even  though  such  failure  may  be 
due  to  causes  beyond  his  control,  as  the  acts  of  the  public  enemy,'''  custom- 
house and  port  regulations,  etc.^ 

Option  to  Proceed  to  Either  of  Several  Ports.  —  When  a  charter-party  providing  for 
demurrage  gives  the  charterers  the  option  to  go  to  either  of  several  ports,  and 
they  are  permanently  prohibited  from  entry  at  one  of  them,  but  are  not 
restrained  from  leaving  and  going  to  another,  detention  at  the  prohibited  port 
is  to  be  regarded  as  at  the  instance  and  for  the  benefit  of  the  charterers  within 
the  meaning  of  a  provision  of  the  charter-party.* 


Fault  of  Shipowner.  —  Of  course,  under  such 
an  exception  as  this,  there  can  be  no  recovery 
for  delay  caused  by  the  default  of  the  ship- 
owner or  his  agent.  See  infra,  this  section. 
Fault  of  Ship07i)>ter  or  His  Agent. 

1.  Wrong  or  Negligence  Not  Necessary  to  Con- 
stitute Default. — ■  Hurrill  v.  Grossman,  i6  C.  C. 
A.  381,  35  U.  S.  .^pp.  608,  69  Fed.  Rep.  747, 
reversing  65  Fed.  Rep.  104;  Sixteen  Hundred 
Tons  of  Nitrate  of  Soda  v.  McLeod,  10  C.  C. 
A.  115,  61  Fed.  Rep.  849,  15  U.  S.  App.  369; 
Thacher  v.  Boston  Gas-Light  Co.,  2  Lowell  (U. 
S.)  361;  Booye  v.  A  Cargo  of  Dry  Boards,  42 
Fed.  Rep.  335;  Dow  v.  Hare,  7  Fed.  Cas.  No. 
4037'?. 

In  In  re  Richardsons,  66  L.  J.  Q.  B.  868,  77 
L.  T.  N.  S.  479,  where  there  was  a  charter- 
party  for  loading  a  cargo  of  oil,  it  appeared 
that  the  railway  which  brought  the  oil  in  tanks 
to  the  port  of  loading  was  partially  destroyed 
by  floods,  and  the  charterer's  agents  dismissed 
the  men  employed  at  their  factory  in  packing 
the  oil  in  cases.  On  the  reopening  of  the  rail- 
way, sufficient  supplies  of  oil  were  received  at 
the  factory,  but  owing  to  the  absence  of  men 
the  filling  of  cases  was  delayed,  and  this  de- 
layed the  loading  of  the  vessel.  It  was  held 
that  the  delay  after  sufhcicnt  oil  had  arrived 
to  enable  the  work  of  filling  cases  to  be  re- 
sumed, was  not  due  to  "  accidents  to  railway, 
*  *  *  or  other  causes  beyond  the  charterer's 
control,"  within  the  meaning  of  an  exception 
in  the  charter-party,  and  that  the  charterers 
were  liable  therefor. 

2.  Public  Enemies.  —  Thus  in  Burrill  v. 
Grossman,  16  C.  C.  A.  381,  35  U.  S.  App.  608, 
69  Fed.  Rep.  747,  reversing  65  Fed.  Rep.  104, 
where  a  charter-party  fixed  a  certain  lime  for 
unloading,  and  provided  that  a  certain  demur- 
rage should  be  payable  for  each  day's  deten- 
tion "  by  default  "  of  the  charterers  or  their 
agents,  it  was  held  that  "  default  "  meant  an 

omission  or  neglect  to  perform  the  contract, 
and  that  the  charterers  were  liable  for  delay 
caused  tjy  the  acts  of  the  i)ublic  enemy. 

3.  Custom-house  and  Port  Regulations,  etc.  — 
In  Davis  v.  Pendergasi,  16  Hlatchf.  (U.  S.) 
565,  reversing  8  Ben.  (U.  S.)  84,  under  a  char- 
ter-party allowing  the  charterers  forty-five 
days  "  for  loading  and  discharging,"  and  pro- 
viding that  if  the  vessel  should  be  longer 
detained  the  charterers  should  pay  demurrage 
provided  such  detention  should  "  happen  hy 
their  default,"  it  was  held  that  the  charterers 
took  the  risk  of  delay  by  custom-house  and 
port  regulations  as  to  taking  in  or  discharging 


cargo,  or  by  lack  of  wharfage  or  lighterage 
facilities  not  due  to  any  fault  of  the  vessel,  as 
detention  by  either  of  these  causes  was  by 
their  "  default  "  within  the  meaning  of  the 
stipulation. 

■Violation  of  Customs  Laws.  —  In  Snow  v.  350 
Tons  of  Mahogany,  etc.,  46  Fed.  Rep.  129, 
charterers  were  held  liable  for  delay  of  a  vessel 
after  being  completely  loaded,  by  the  action 
of  the  customs  authorities  in  compelling  it  to 
be  unloaded,  and  the  cargo  remeasured,  on  the 
charge  of  smuggling,  attempted  understate- 
ment of  cargo,  and  nonpayment  of  full  export 
duties,  where  the  charterers  had  not  in  fact 
paid  the  proper  amount  of  duties,  nor  stated 
to  the  authorities  the  known  measurement  of 
the  cargo;  though  the  difficulty  was  chiefly 
due  to  an  erroneous  construction  of  the  cus- 
toms laws  by  the  authorities,  and  though  the 
charterer's  error  in  not  paying  the  full  amount 
of  duties  was  small. 

Fturnishing  Clearance  Papers.  —  The  charterer 
is  liable  for  delay  due  to  his  failure  to  furnish 
the  documents  necessary  to  enable  the  vessel 
to  procure  her  clearance.  Rumball  v.  Puig, 
34  Fed.  Rep.  665. 

Accident  to  Lighters.  —  When  the  contract 
recjuires  the  cargo  to  be  delivered  within  reach 
of  the  ship's  tackles,  the  charterers  are  liable 
for  demurrage  notwithstanding  a  breakdown 
of  one  of  the  lighters,  it  being  their  duty  to 
furnish  lighters.  James  v.  Brophy,  18  C.  C. 
A.  49,  33  U.  S.  .'\pp.  330,  71  Fed.  Rep.  310. 

Mistake  in  Loading.  —  The  charterer  is 
responsible  for  delay  in  loading  the  vessel, 
caused  by  the  loading  and  discharging  of  a 
quantity  of  material  not  intended  for  ship- 
ment, which  was  loaded  because  erroneously 
designated  by  an  employee  of  the  charterer  as 
part  of  the  cargo.  Creigluon  v.  Dilks,  49  Fed. 
Rep.  107. 

4.  Prohibition  of  Entry  at  Custom  House  — 
Option  to  Go  to  Another  Port.  —  Under  a  charter- 
party  letting  a  vessel  to  freight  for  a  voyage 
from  a  certain  port  to  all  or  either  of  several 
ports,  at  the  option  of  the  charterers,  and  as 
they  may  direct,  allowing  a  certain  number  of 
working  days  for  unloading  and  loading,  to 
commence  whenever  the  vessel  is  ready  to  de- 
liver her  cargo  at  any  of  said  ports,  and  cove- 
nanting to  pay  demurrage  at  a  certain  rate  in 
case  the  vessel  shall  be  detained  beyond  such 
working  days,  by  the  order  or  through  any 
default,  neglect,  or  delay  of  the  charterers  or 
their  agents,  demurrage  is  due  for  detention 
of  the  vessel  at  a  port  where  she  is  denied 
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g.  Contract  Imtosing  on  Master  Duty  to  Load  or  Unload. — 
Charter-parties  and  bills  of  lading  may  impose  the  duty  to  load  or  unload 
upon  the  master,  and  in  such  a  case  the  charterer,  freighter,  or  consignee  is  not 
liable  for  delay  not  caused  by  his  fault.  The  fact  that  the  latter  is  given  an 
option  to  load  or  unload  can  make  no  difference  if  he  does  not  elect  to  do  so.* 

h.  Fault  of  Shipowner  or  His  Agent. — The  shipowner  cannot 
recover  demurrage  in  any  case  if  the  delay  was  caused  by  the  act  or  negli- 
gence of  himself  or  his  agent,  and  was  not  due  to  any  default  on  the  part  of 
the  charterer,  freighter,  or  consignee.** 

Delay  in  Stowing  Cargo.  —  He  cannot  recover  for  delay  in  loading  caused  by 
stowage  (^f  the  cargo,  if  it  is  his  duty  to  stow  the  same.^ 

Unreadiness  of  Vessel,  etc.  —  Nor  can  he  recover  for  delay  due  to  the  vessel's  not 
being  in  readiness  to  receive  or  deliver  the  cargo  in  accordance  with  the  con- 
tract, or  to  the  master's  refusal  to  receive  or  deliver  the  same,'*  or  to  his  refusal 


entry  at  the  custom  house  for  reasons  render- 
ing the  prohibition  permanent,  if  she  is  under 
no  restraint  of  the  government  at  such  port 
and  may  leave  the  port  at  any  time  and  proceed 
to  another  port;  as  the  detention  after  such 
prohibition  is  to  be  regarded  as  being  at  the 
instance  and  for  the  benefit  of  the  charterers. 
Dull  V.  Lawrence,  3  Johns.  Cas.  (N.  Y.)  162. 

1.  Contract  Requiring  Master  to  Discharge  — 
Option  to  Consignee.  —  In  a  bill  of  lading  where 
the  duty  of  discharging  the  cargo  is  imposed 
upon  the  master,  a  clause  providing  that  in 
case  the  consignee  discharges  the  cargo  or  any 
part  thereof  he  is  to  charge  the  master  not  ex- 
ceeding a  certain  sum  per  ton  and  to  have  a 
certain  number  of  working  days,  after  which 
he  is  to  pay  demurrage  at  a  certain  rate, 
merely  gives  the  consignee  the  option  to  dis- 
charge if  he  chooses  to  do  so,  and  he  does  not 
become  liable  for  the  stipulated  demurrage 
unless  he  exercises  such  option.  If  he  tells 
the  master  that  the  latter  may  discharge  the 
cargo,  and  assigns  him  dock  room  for  the  pur- 
pose, or  that  if  the  master  wishes  it  he  (the 
consignee)  will  discharge  the  boat  in  its  turn, 
this  is  not  an  election  on  the  part  of  the  con- 
signee to  discharge,  but  merely  an  accommo- 
dation to  the  master,  and  if  the  master  agrees 
the  consignee  is  not  liable  for  delay  while  the 
vessel  is  awaiting  its  turn.  Tuttle  Albany, 
etc..  Iron,  etc.,  Co.,  10  Ben.  (U.  S.)  449. 

Under  a  bill  of  lading  providing  that  "  in 
case  consignees  discharge  cargo,"  they  are  to 
have  a  certain  number  of  lay  days  and  pay 
demurrage  at  a  certain  rate,  a  consignee  has 
the  option  to  unload  or  not  as  he  may  see  fit; 
and  if  on  arrival  of  the  vessel  he  gives  notice 
that  he  will  not  unload  except  in  the  vessel's 
regular  turn,  and  will  not  pay  demurrage,  he 
thereby  elects  not  to  unload,  and  if  after  such 
notice  he  unloads  the  vessel  in  its  regular 
turn,  it  is  not  to  be  regarded  as  an  unloading 
by  him  in  accordance  with  the  option.  Mc- 
Laughlin V.  Albany,  etc.,  Iron,  etc.,  Co.,  8 
Fed.  Rep.  447. 

2.  Fault  or  Negligence  of  Shipowner  —  Eng- 
land.—  Benson  v.  Blunt,  i  Q.  B.  &70,  41  E.  C. 
L.  816:  Seeger  v.  Duthie,  8  C.  B.  N.  S.  45,  98 
E.  C.  L.  45:  Harman  v.  Clarke,  4  Campb.  159; 
Barret  v.  Dutton,  4  Campb.  333;  Bradley  v. 
Goddard,  3  F.  &  F.  638;  Harris  v.  Haywood, 
14  L.  R.  Sc.  605;  Hansen  v.  Donaldson,  i  Sess. 
Cas.  (4th  ser.)  1066. 

United  States.  —  Hooe    v.    Groverman,  i 
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Cranch  (U.  S.)  214;  Whitman  v.  Vanderbilt. 
21  C.  C.  A.  422,  38  U.  S.  App.  693,  75  Fed. 
Rep.  422;  Ray  v.  One  Block  of  Marble,  19 
Fed.  Rep.  525;  Hall  v.  Eastwick,  i  Lowell  (U. 
S.)  456;  Reynolds  v.  The  Ship  Joseph,  2 
Hughes  (U.  S.)  58;  The  Scandinavia,  49  Fed. 
Rep.  658. 

Sending  Too  Many  Boats  at  a  Time.  —  In  Ri;n- 
deau  V.  Bullock,  147  N.  Y.  269,  a  con- 
tract for  the  sale  of  ice  required  the  seller 
to  load  each  boat  sent  by  the  purchasers 
within  twenty-four  hours  after  its  arrival  or 
pay  a  certain  demurrage,  but  it  was  under- 
stood by  the  purchasers  that  only  one  boat 
could  be  loaded  at  a  time.  They  sent  a  num- 
ber of  boats  at  a  time,  and  afterwards  claimed 
demurrage.  It  was  held  that  they  could  not 
recover. 

3.  Delay  in  Stowing.  —  Thus,  in  Harris  v. 
Best-Ryley,  4  Reports  222,  68  L.  T.  N.  S.  76,  7 
Asp.  M.  C.  272,  it  was  held  that  the  charterers 
were  responsible  for  delay  caused  by  the  fact 
that  part  of  the  cargo  which  had  been  damaged 
by  bad  weather  had  to  be  landed  and  recon- 
ditioned, and  part  of  it  shifted,  in  order  to 
properly  stow  the  cargo  afterwards  taken  on, 
where  it  was  the  duty  of  the  shipowner  to  stow 
the  cargo.  See  also  Blech  v.  Balleras,  3  El.  & 
El.  203,  107  E.  C.  L.  203,  6  Jur.  N.  S.  1243,  29 
L.  J.  Q.  B.  261.  It  is  otherwise  if  the  duty  of 
stowing  is  by  contract  imposed  upon  the  char- 
terer. Baldwin  v.  Sullivan  Timber  Co., 
142  N.  Y.  279,  ajfirming  (Supreme  Ct.)  20  N. 
Y.  Supp.  496. 

4.  Beadiness  of  Vessel  to  Receive  or  Deliver.  — 
Seeger  v.  Duthie,  8  C.  B.  N.  S.  45,  98  E.  C.  L. 
45;  Taylor  v.  Clay,  9  Q.  B.  713,  58  E.  C.  L. 
713;  Harris  v.  Haywood,  14  L.  R.  Sc.  605; 
Hall  V.  Eastwick,  i  Lowell  (U.  S.)  456. 

Quarantine  Regulations,  etc.,  Preventing  Readi- 
ness. —  If  the  vessel  is  herself  directly  disquali- 
fied from  loading  or  unloading,  as  the  case 
may  be,  by  quarantine  or  other  regulations  at 
the  port  of  lading  or  discharge,  the  responsi- 
bility for  the  consequent  delay  is  on  the  ship- 
owner. Thus,  where  a  vessel  was  at  a  port 
in  Egypt  when  chartered,  and  w^hen  she 
arrived  at  the  port  of  loading  it  was  found  that 
vessels  coming  from  Egypt  had  to  go  into 
quarantine,  it  was  held  that  the  charterer  was 
not  liable  for  delay  during  the  detention  in 
quarantine.  The  lay  days  did  not  begin,  it 
was  held,  until  the  vessel  was  not  only  at  the 
place  of  loading,  but  could  also  be  placed  at 
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or  failure  to  afford  reasonable  and  customary  facilities  for  loading  or  discharging.* 
Other  Cases.  —  The  same  is  true  of  delay  due  to  failure  to  enter  the  vessel  at 


the  disposal  of  the  charterer  for  the  purpose  of 
being  loaded.  White  v.  Winchester  Steamship 
Co..  23  L.  R.  Sc.  342,  13  Sess.  Cas.  (4th  ser.) 
524- 

Kefusal  to  Receive  Cargo. — No  demurrage 
can  be  recovered  for  delay  caused  by  the  re- 
fusal of  the  shipowner  or  his  agent  to  receive 
on  board  goods  which  the  charter-party  re- 
quires him  to  receive,  and  it  can  make  no  dif- 
ference that  he  in  good  faith  supposed  that  he 
was  not  bound  to  receive  them.  Seeger  v. 
Duthie,  8  C.  B.  N.  S.  45,  98  E.  C.  L.  45. 

Where  a  charter-party  provides  that  the  ves- 
sel is  to  load  a  full  cargo,  not  exceeding  a  cer- 
tain number  of  tons,  and  the  master,  on 
tendering  her,  asks  that  a  partial  cargo  only  be 
furnished,  stating  that  she  leaks  and  that  if 
such  partial  loading  does  not  increase  the  leak 
he  will  take  as  much  more  as  she  can  safely 
carry,  the  charterer  is  entitled  to  refuse  to 
load,  and  cannot  be  held  liable  for  delay  until 
the  master,  after  a  survey,  gives  notice  that 
he  will  take  a  full  cargo.  Gould  v.  Grafflin, 
62  Fed.  Rep.  605. 

Loading  or  Unloading  in  Ttirn.  —  Where  a  ves- 
sel is  required  by  the  contract  to  be  loaded  or 
unloaded  in  regular  turn,  the  shipowner  can- 
not recover  for  delay  caused  by  the  vessel's 
missing  her  turn  by  reason  of  fault  or  negli- 
gence on  the  part  of  the  shipowner  or  his 
agents.  In  Tarylor  v.  Clay,  9  Q.  B.  713,  58  E. 
C.  L.  713,  where  a  vessel  was  required  to  be 
loaded  in  turn,  it  appeared  that  by  a  local  act 
regulating  the  port  of  loading,  the  master  of 
every  ship  coming  in  was  bound,  under  a  pen- 
alty, to  anchor  and  place  the  same  in  such  sit- 
uation as  the  harbor  master  should  direct; 
and  the  harbor  master  was  authorized  to  cause 
the  vessel  to  be  removed  in  such  manner  as 
he  should  deem  necessary.  The  ship's  owner 
was  also  bound  to  lake  on  board  a  pilot,  who, 
by  the  by-laws  of  the  port,  was  to  obey  the 
orders  of  the  harbor  master.  It  was  proved 
that  the  vessel,  with  a  pilot,  arrived  at  the 
port,  and  received  directions  from  the  harbor 
master  as  to  entering;  but  the  master  and  crew 
worked  the  ship  in  a  manner  contrary  to  his 
directions,  and  in  consequence  she  received 
injury,  lost  her  turn  of  loading,  and  was  there- 
by delayed.  It  was  held  'hat  the  charterers 
were  not  liable  for  the  delay,  if  the  accident 
was  the  fault  of  the  master  and  crew,  as  the 
ship,  though  under  the  harbor  master's  direc- 
tions, was  under  the  care  and  management  of 
the  shipowner. 

Holding  Cargo  for  Nonpayment  of  Freight  or 
General  Average.  —  The  owner  of  a  vessel  can- 
not ordinarily  retain  the  cargo  for  nonpayment 
of  freight  or  general  average,  or  for  refusal  to 
sign  a  general  average  bond,  and  charge  de- 
murrage arising  from  such  detention.  Well- 
man  V.  Morse,  22  C.  C.  A.  318,  33  U.  S.  App. 
610,  76  Fed.  Rep.  573. 

Change  in  Anchorage.  —  That  a  delay  in  load- 
ing was  caused  by  the  master's  changing  his 
anchorage,  is  no  defense  on  a  libel  for  demur- 
rage therefor,  if  no  particular  anchorage  was 
specified  in  the  charter-party,  and  there  is  noth- 
ing to  contradict  the  testimony  of  the  master 
that  the   safety  of  the    vessel  required  the 


change.  Three  Hundred  and  Ninety-three 
Tons  of  Guano,  6  Ben.  (U.  S.)  533. 

1.  Failure  to  Afford  Facilities  for  loading  or 
-Unloading.  —  The  shipowner  is  always  bound 
to  afford  reasonable  and  customary  facilities 
for  discharging  the  cargo,  and  cannot  recover 
demurrage  for  delay  caused  by  reason  of  his 
failure  to  do  so.  In  Ray  v.  One  Block  of 
Marble,  19  Fed.  Rep.  525,  where  a  bill  of  lading 
for  a  block  of  marble  weighing  seven  tons  re- 
quired the  consignee  to  unload  it  within  six 
hours  after  notice  of  the  vessel's  readiness  to 
deliver  it,  or  to  pay  demurrage  at  a  certain 
rate  per  day,  the  consignee  offered  to  move  the 
vessel  about  two  hundred  and  fifty  feet  to  the 
usual  place  of  discharge  at  his  own  expense, 
as  was  usual,  but  the  mate  in  the  absence  of 
the  captain  refused  to  allow  the  vessel  to  be 
moved,  partly  because  her  anchors  were  not 
aboard.  It  was  held  that  she  was  not  ready  to 
deliver  within  the  meaning  of  the  bill  of  lad- 
ing, and  that  the  consignee  was  not  liable  for 
demurrage  during  the  time  of  such  refusal. 

When  a  vessel  is  consigned  to  a  certain 
wharf,  and  it  is  full  when  she  arrives,  but  the 
consignee  offers  to  receive  the  cargo  at  an  ad- 
joining wharf  which  is  safe  and  suitable,  the 
master,  if  he  insists  on  waiting  until  the  wharf 
to  which  the  vessel  was  consigned  is  unoccu- 
pied, cannot  recover  demurrage  for  the  time 
lost  by  waiting  beyond  what  would  have  been 
lost  if  he  had  accepted  ihe  offer.  Robbins 
McDonald,  2  Lowell  (U.  S.)  140. 

Failure  to  Employ  Stevedores,  etc.  —  In  the  ab- 
sence of  express  provision  to  the  contrary,  it 
is  the  duty  of  the  shipowner  to  employ  a  suffi- 
cient number  of  stevedores  for  the  purpose  of 
loading  or  unloading  the  vessel,  and  if  delay  is 
caused  by  failure  or  inability  to  do  so,  he,  and 
not  the  charterer,  freighter,  or  consignee,  is 
responsible.  Anglo-African  Co.  v.  Lanized, 
L.  R.  I  C.  P.  226;  Hansen  v.  Donaldson,  r 
Sess.  Cas.  (4th  ser.)  io66. 

The  fact  that  the  charter-party  contains  a 
stipulation  that  the  charterer's  stevedore  is  to 
be  employed  by  the  ship  docs  not  exempt  the 
shipowner  from  the  duty  to  employ  a  steve- 
dore in  the  absence  of  employment  by  the 
charterer,  as  this  merely  gives  the  charterer  an 
option.  Anglo-African  Co.  v.  Lamzed,  L.  R. 
I  C.  P.  226. 

Where  a  contract  provides  for  the  employ- 
ment of  a  stevedore  satisfactory  to  both  the 
charterer  and  the  master  of  the  vessel,  the 
charterer  is  not  liable  for  delay  in  loading 
caused  by  their  failure  to  agree  in  selecting  a 
stevedore.  Portland  Shipping  Co.  v.  The  Alex. 
Gibson.  44  Fed.  Rep.  371. 

Co-operation  by  Consignee  in  Unloading.  — 
Where  by  the  terms  ol  the  charter-party  the 
ship  is  to  discharge  her  cargo  "  over  side  in 
the  river  or  dock  into  lighters,"  and  the  cargo 
is  to  be  taken  "  from  alongside  the  ship  at 
merchants'  risk  and  expense."  it  is  the  duty 
of  the  consignees  to  assist  in  the  discharge  by 
taking  the  cargo  into  the  lighters  as  the  ship's 
crew  deliver  it  within  reach  of  the  men  on  the 
lighters,  and  the  consignees  are  liable  to  pay 
demurrage  for  delay  in  discharging  caused  by 
having  an  insufficient  number  of  men  on  the 
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Caitses  of  Belay. 


tho  custom  house,  or  inaccuracy  in  the  entry  ;  *  to  failure  to  obtain  clearances,* 
or  pay  harbor  dues,*  or  sign  bills  of  lading,  drafts,  etc.,  in  proper  cases;'*  to 
the  master's  absence  from  the  vessel  when  it  is  his  duty  to  be  at  hand  ;  '  to  his 
disregarding  the  provisions  of  the  contract  or  binding  customs  of  the  port;® 
or  to  failure  to  address  the  ship  to  the  charterers'  agents  as  required  by  the 
cli.u  tcr-party.'     Other  decisions  are  shown  in  the  note  below.** 


liijlucrs,  so  that  the  ship  has  to  make  up  the 
tioticicncy  from  her  crew.  The  shipowner  is 
not  bound  to  put  the  cargo  into  the  lighters 
without  such  co-operation  of  the  consignees. 
Petersen  v.  Freebody,  (1895)  2  Q.  B.  294,  14 
Reports  493. 

1.  Entry  at  Custom  House.  —  Harman  v. 
Clarke,  4  Canipb.  159. 

Liability  of  Purchaser  from  Consignee  —  Delay 
Before  Obtaining  Permit  from  Custom  House.  — 
A  person  who  purchases  from  a  consignee 
goods  arriving  in  bond  is  not  liable  for  demur- 
rage of  the  vessel  wherein  they  were  trans- 
ported for  detention  occurring  before  the 
vendor  obtained  from  the  custom  house  a  per- 
mit for  the  delivery  of  the  goods.  The  pur- 
chaser in  such  a  case  may  refuse  to  receive 
the  goods  until  proper  papers  are  received 
from  the  custom  house,  without  incurring  any 
liability  for  demurrage,  and  it  can  make  no 
difference  that  the  goods  might  have  been 
sooner  removed  with  the  illegal  consent  of  a 
subordinate  custom-house  officer.  Gillespie  z/. 
Durand,  3  E.  D.  Smith  (N.  Y.)  531. 

2.  Failure  to  Qbtain  Clearances.  —  Barret  v. 
Button,  4  Campb.  333. 

But  it  is  no  defense  to  an  action  by  the  owner 
of  a  ship  against  the  charterer  for  demurrage 
that  the  owner  has  omitted  to  procure  the  nec- 
essary papers  for  the  discharge  of  the  cargo,  if 
he  omitted  to  do  so  at  the  request  of  the  char- 
terer. Furnell  v.  Thomas,  5  Bing.  188,  15  E. 
C.  L.  411. 

3.  Payment  of  Harbor  Dues. — On  the  principle 
that  a  man  has  no  right  to  aggravate  damages, 
it  has  been  held  that  where  a  vessel  is  detained 
by  harbor  authorities  because  of  nonpayment 
of  harbor  dues,  the  shipowner  cannot  recover 
demurrage  for  the  delay,  even  assuming  that 
the  statutes  make  such  dues  payable  by  the 
charterer,  freighter,  or  consignee,  since,  on  the 
latter's  refusal  or  failure  to  pay  them,  the  ship- 
owner should  do  so,  to  procure  the  vessel's  re- 
lease, and  rely  on  his  remedy  by  action  for 
money  paid.  Moller  v.  Jecks,  19  C.  B.  N.  S. 
332,  115  E.  C.  L.  332. 

4.  Refusal  of  Master  to  Sign  Bills  of  Lading, 
Drafts,  etc.  —  If  the  master  wrongfully  refuses  to 
sign  bills  of  lading  for  the  cargo,  he  cannot  hold 
the  charterer  liable  for  delay  caused  thereby. 
And  it  has  been  held  that  he  cannot  refuse  to 
sign  bills  of  lading  because  the  charterer  re- 
fuses to  recognize  a  claim  for  demurrage  for 
delay  in  loading.  Three  H undred  and  Ninety- 
three  Tons  of  Guano,  6  Ben.  (U.  S.)  533. 

The  same  is  true  where  the  master  refuses 
to  comply  with  a  requirement  of  the  contract 
that  he  shall  sign  a  draft  on  the  consignees  of 
the  cargo  in  favor  of  the  charterers  for  a 
specific  part  of  the  freight  due  upon  the  cargo; 
and  it  is  no  excuse  that  demurrage  was  due 
him.  Reynolds  v.  The  Ship  Joseph,  2  Hughes 
(U.  S.)  58. 

But  since  the  person  to  whom  a  bill  of  lad- 


ing is  assigned  may  acquire  the  property  in 
the  goods  free  from  any  lien  for  demurrage, 
the  owners  of  a  vessel  with  an  overdue  claim 
for  demurrage  against  the  charterers,  for 
which,  by  the  terms  of  the  charter-party,  they 
have  a  lien  upon  the  cargo,  are  not  bound  to 
sign  unqualified  bills  of  lading  to  the  char- 
terers until  the  claim  for  demurrage  is  satis- 
fied; and  if  the  vessel  is  detained  in  port  for 
want  of  a  clearance  which  by  the  terms  of  the 
charter-party  the  charterers  are  to  obtain,  but 
which  they  do  not  obtain,  for  want  of  the  bills 
of  lading,  the  detention  is  due  to  their  fault  in 
not  paying  the  demurrage  or  accepting  bills  of 
lading  subject  to  the  same,  and  they  are  liable 
to  the  owners  for  the  damage  arising  therefrom. 
Balfour  v.  Wilkins,  5  Savvy.  (U.  S.)  429. 

5.  Absence  of  Master  from  Vessel,  —  Whitman 
V.  Vanderbilt,  21  C.  C.  A.  422,  38  U.  S.  App. 
693,  75  Fed.  Rep.  422. 

6.  Disregarding  Custom.  —  A  charterer,  under 
a  contract  requiring  discharge  "  with  custom- 
ary dispatch,"  is  not  liable  for  delay  caused 
by  want  of  space  on  the  dock,  due  to  the 
ship's  master's  attempting,  without  orders 
from  the  charterer,  to  keep  the  bales  belong- 
ing to  different  consignees  separate,  when  the 
custom  of  the  port  required  them  to  be  piled 
together.  Seager  v.  New  York,  etc..  Mail 
Steamship  Co.,  55  Fed.  Rep.  880,  5  C.  C.  A. 
290,  14  U.  S.  App.  352. 

Consent  of  the  Consignees  to  the  master's  un- 
loading in  a  way  different  from  that  required 
by  the  charter-party  does  not  render  the  char- 
terers liable  for  the  delay  caused  thereby,  for 
the  consignees  are  not  the  charterers'  agents, 
and  have  no  authority  to  bind  them  without 
their  knowledge  or  consent.  Seager  v.  New 
York,  etc..  Mail  Steamship  Co.,  5  C.  C.  A.  290, 
14  U.  S.  App.  352,  55  Fed.  Rep.  880,  affirmitig 
55  Fed.  Rep.  324. 

7.  Failure  to  Properly  Address  Vessel.  —  In 
Bradley  I/.  Goddard,  3  F.  &  F.  638,  it  was  held 
that  the  vessel  owner  could  not  recover  for  de- 
lay due  to  his  failure  to  address  the  ship  to  the 
charterers'  agents,  as  agreed  in  the  charter- 
party,  by  reason  of  which  notices  were  not 
given  to  the  consignees  as  they  would  have 
Iseen. 

8.  Detention  by  Public  Authorities.  —  There 
can  be  no  recovery  for  delay  caused  by  the 
seizure  of  the  vessel  by  the  local  authorities, 
if  the  seizure  was  occasioned  by  the  master's 
wrongful  act.  Elvvell  v.  Skiddy,  8Hun(N.  Y.) 
73. 

Guarantee  of  Depth  of  Water.  —  Notwith- 
standing the  charterer  has  guaranteed  a  cer- 
tain depth  of  water  at  the  dock  where  the 
vessel  is  to  be  loaded,  the  master,  if  he  knows 
that  there  is  a  less  depth,  cannot  permit  the 
vessel  to  be  so  loaded  that  she  will  ground  and 
have  to  be  unloaded  in  order  to  float  her;  and 
if  he  does  so,  he  cannot  recover  for  the  delay 
in  unloading.  Burdge  v.  Two  Hundred  and 
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DEMURRA  GE. 


Effect  of  Custom  and  Usage. 


i.  ACQUIESCEN'CE  AND  Waiver  BY  SHIPOWNER.  —  The  shipowner  cannot 
recover  demurrage  or  damages  for  delay  under  an  express  contract  if  he 
acquiesces  in  the  detention  in  such  a  way  as  to  waive  his  rights  under  the 
contract.*  A  waiver,  however,  must  be  clearly  established,  and  will  never  be 
presumed.* 

A  Protest  by  the  Master  against  delay  by  the  charterer,  freighter,  or  consignee, 
is  not  general!}-  necessary.* 

8.  Eflfect  of  Custom  and  Usage.  —  The  effect  of  customs  and  usages  of  the 
port  has  been  shown  to  some  extent  in  dealing  with  particular  provisions.'* 

When  Inconsistent  with  Contract.  —  It  may  be  laid  down  as  a  general  rule,  that  a 
custom  or  usage  as  to  loading  or  unloading  cannot  affect  the  right  to  demur- 
rage or  damages  under  an  express  contract  if  it  is  inconsistent  with  the  terms 
of  the  contract,  for  the  parties  in  making  their  contracts  have  a  right  to 
exclude  custom  and  usage.* 


Twenty  Tons  of  Fish  Scrap,  2  Fed.  Rep. 
783. 

Sending  Number  of  Vessels  at  Same  Time.  — • 

Where  the  seller  of  goods  agrees  to  load  each 
boat  within  a  certain  lime  after  its  arrival,  or 
pay  a  certain  sum  per  day  thereafter,  and  the 
purchasers,  though  they  understand  that  only 
one  boat  can  be  loaded  at  a  time,  send  a  num- 
ber of  boats  at  the  same  time,  they  cannot 
recover  demurrage  for  the  boats  not  loaded 
within  the  time  specified.  Riendeau  v.  Bul- 
lock, 147  N.  Y.  269. 

Waiting  for  Special  Facilities.  —  A  vessel 
owner  cannot  claim  demurrage  for  delay  while 
waiting  to  avail  himself  of  the  charterer's  or 
consignee's  special  facilities  for  loading  or  un- 
loading. McLaughlin  v.  Albany,  etc.,  Iron, 
etc.,  Co.,  8  Fed.  Re[).  447. 

1.  Acquiescence  by  Shipowner  or  Master.  —  If 
delay  is  requested  by  a  consignee  under  cir- 
cumstances showing  that  he  does  not  intend 
to  render  himself  liable  for  demurrage,  and  the 
shipowner  or  his  agent,  the  master,  acquiesces 
without  complaint  or  notice  that  he  will  claim 
demurrage,  he  cannot  recover  for  the  delay. 
He  thereby  waives  his  rights  in  this  respect. 
Davis  V.  Wallace,  3  Cliff.  (U.  S.)  123.  See  also 
McKeen  v.  Morse,  I  U.  S  App.  7.  But  gen- 
erally the  mere  fact  that  the  shipowner  com- 
plies without  objection  to  a  request  for  delay 
by  the  charterer  or  consignee  will  not  prevent 
him  from  recovering  the  stipulated  demurrage, 
or  alter  the  time  for  commencement  of  the  lay 
days.  Furnell  v.  Thomas,  5  Bing.  188,  15  E. 
C.  L.  411 ;  Jackson  v.  Galloway,  5  Bing.  N.  Cas. 
71,  35  E.  C.  L.  34. 

Though,  where  a  bill  of  lading  gives  the 
shipper  only  an  option  to  reconsign  the  goods, 
the  consignee  cannot  do  so,  yet  if  on  his  claim 
of  a  right  to  do  so  the  master,  alter  first  object- 
ing, assents  and  takes  the  goods  to  the  place  to 
which  they  are  reconsigned,  he  waives  the 
right  to  claim  demurrage  for  delay  while  re- 
fusing to  allow  reconsignment  or  while  going 
to  the  place  to  which  the  goods  are  recon- 
signed; nor  can  he  recover  for  delay  at  the 
place  to  which  the  goods  were  reconsigned, 
during  the  time  in  which  he  refused  to  deliver 
them  for  nonpayment  of  demurrage  for  the  de- 
lay before  the  reconsignment.  McGovern  v. 
Heissenbuttel,  8  Ben.  (U.  S.)  46. 

A  stipulation  that  the  cargo  shall  be  deliv- 
ered within  reach  of  the  ship's  tackles  may  be 
waived  by  the  master,  and  is  waived  if  he  re- 


ceives and  loads  the  cargo  without  objection. 
Arreco  v.  Pope,  36  Fed.  Rep.  606. 

2.  The  Hamilton  J.  Mills,  22  Fed.  Rep.  790. 
Acceptance  of  Check.  —  The  master  and  part 

owner  of  a  vessel  did  not,  by  accepting  a 
check  from  the  charterers,  waive  a  claim  for 
demurrage,  if  he  expressly  refused  to  accept 
it  in  full  settlement,  and  told  them  he  would 
sue  for  the  demurrage.  McKeen  v.  Morse,  I 
U.  S.  App.  7. 

3.  Protest  Not  Necessary.  —  In  Brown  v.  Ral- 
ston, 9  Leigh  (Va.)  54S,  it  was  held  that  where 
there  is  an  express  contract  giving  a  certain 
number  of  lay  days  in  which  to  unload,  and 
providing  for  demurrage  at  a  certain  rate  for 
each  day's  detention  thereafter,  the  master  is 
not  required  to  protest  against  delay  of  the 
consignees  unloading,  but  if  they  have  notice 
of  the  readiness  of  the  vessel  he  may  quietly 
await  their  pleasure. 

4.  Effect  of  Customs  and  Usages.  —  As  to  the 
effect  of  customs  and  usages  when  there  is  no 
express  contract  as  to  the  time  or  mode  of 
loading  or  unloading,  see  infra,  this  title,  J»i- 
plied  Contract  as  to  Time — Effect  of  Custom  and 

Usage. 

5.  Custom  or  Usage  Inconsistent  with  Contract. 

—  Proof  of  custom  or  usage  at  a  port,  in  re- 
spect to  the  reception  or  delivery  of  a  cargo, 
may  be  received  to  interpret  the  meaning  of 
obscure  or  equivocal  language  in  a  contract, 
or  in  the  absence  of  express  stipulation,  but 
demurrage  is  a  matter  of  contract,  the  pro- 
visions of  which  usage  cannot  modify;  and 
where  the  words  used  have  a  settled  and  defi- 
nite meaning,  usage  and  custom  cannot  be  ad- 
mitted to  vary  them.  Seethe  following  cases: 
England.  —  Hick  v.  Tweedy,  63  L.  T.  N.  S. 
765,  6  Asp.  M.  C.  599. 

Canada.  —  Dunkerly  v.  Lord,  3  Leg.  N. 
(Quebec)  170. 

United  States.  —  Hine  v.  Perkins,  5  C.  C.  A. 
377,  14  U.  S.  App.  38O,  55  Fed.  Rep.  996,  re- 
versing 50  Fed.  Rep.  434;  Davis  v.  Wallace,  3 
Cliff.  (U.  S.)  123;  Philadelphia,  etc.,  R.  Co.  v. 
Northam,    2    Ben.  (U.  S.)    i;    Pedersen  v. 
Eugster,  14  Fed.  Rep.  422;  Ladd  z'.  Wilson,  I 
Cranch   (C.    C.  )  293;    Sleeper   <'.    Puig,  17 
Blatchf.  (U.  S.)  36;   Mott  r.  Frost,  47  Fed. 
Rep.  82;  The  Dictator,  30  Fed.  Rep.  637. 
See  also  the  title  Us.vf.KS  AND  Customs. 
Thus,  as  the  term  "  working  days  "  has  a 
settled  and  definite  meaning,  as  excluding 
those  days  only  on  which  work  is  not  done,  as 
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DEMURRAGE. 


Hifect  of  Custom  and  Usage.. 


When  Not  Inconsistent  with  Contract.  —  But  customs  and  usages  of  the  port  are 
to  be  deemed  a  part  of  the  contract  when  they  arc  not  inconsistent  with  its 
terms.* 

Express  Provision  as  to  Custom  or  Usage.  ^ — And  of  course  the  loading  and  unload- 
ing arc  to  be  governed  by  tlie  usages  and  customs  of  the  port,  when  it  is  so 
provided  by  the  express  terms  of  the  contract."'^ 

Validity  and  Proof  of  Custom  or  Usage.  —  In  all  cases  the  custom  or  usage  must  be 
established  and  uniform,  and  it  must  be  reasonable  and  not  contrary  to  law.^ 


Sundays  and  holidays,  usage  and  custom 
cannot  be  admitted  to  show  tliat  days  on  which 
work  cannot  be  done,  as  rainy  days,  are  also 
excluded.  Pedersen  v.  Eugster,  14  F"ed.  Rep. 
422. 

See  supra,  this  section,  Lay  Days  ami  Com- 
mutation Thci-fof. 

1,  Custom  or  Usage  Not  Inconsistent  with  Con- 
tract—  England.  —  Leidemann  v.  Schultz,  14 
C.  B.  38,  78  E.  C.  L.  38;  Norden  Steamship 
Co.  V.  Dempsey,  1  C.  P.  Div.  654,  45  L.  J.  C. 
P.  Div.  764,  24  W.  R.  984;  Kay  v.  Field,  8  Q. 
B.  Div.  594;  Hudson  v.  Ede,  L.  R.  2  Q.  B.  566, 
L.  R.  3  Q.  B.  412;  Nielsen  v.  Wait,  16  Q.  B. 
Div.  67,  55  L.  J.  Q.  B.  87,  affirming  14  Q.  B.  Div. 
516;  AUerton  Sailing  Ship  Co.  v.  Falk,  6 
Asp.  M.  C.  287;  King  v.  Hinde,  12  L.  R.  Ir 
113- 

United  States.  —  Davis  v.  Wallace,  3  Cliff. 
(U.  S.)  123;  Balfour  -'.  Wilkins,  5  Sawy.  (U. 
S.)  429;  Bertellote  v.  Cargo  of  Brimstone,  5 
Hughes  (U.  S.)  201,  3  Fed.  Rep.  661. 

Rhode  Island.  —  Kenyon  v.  Tucker,  17  R.  I. 
529. 

An  Agreement  to  Discharge  as  Fast  as  the  Ves- 
sel Can  Deliver  means  as  fast  as  she  can  deliver 
by  complying  with  the  established  usages  and 
regulations  of  the  port.  The  Jaederen,  (1892) 
Prob.  351,  61  L.  J.  P.  89,  68  L.  T.  266,  7  Asp. 
M.  C.  260;  Wyllie  v.  Harrison,  23  L.  R.  Sc. 
62-  Castlegate  Steamship  Co.  v.  Dempsey, 
(1892)  I  Q.  B.  854. 

See  supra,  this  section,  Provisions  for  '^Dis- 
patch," "Quick  Dispatch,"  etc. 

Compliance  of  Vessel  with  Usages  of  Port.  — 
The  shipowner  is  not  responsible  for  delay 
caused  by  compliance  with  the  usages  and 
regulations  of  the  port,  so  as  to  exempt  the 
charterer  or  freighter  from  liability  for  the  de- 
murrage stipulated  for.  Lake  v.  Hurd,  38 
Conn.  536. 

Place  of  Discharge.  —  Where  no  place  is  speci- 
fied for  discharging,  the  cargo  must  be  dis- 
charged at  the  customary  place.  Kane  v. 
Penney,  5  Fed.  Rep.  830. 

Awaiting  Turn.  —  Where  by  usage  of  the  port 
vessels  are  unloaded  by  a  particular  apparatus 
and  are  required  to  await  their  turn,  a  ship- 
owner is  not  in  fault  in  awaiting  his  turn  to 
use  the  apparatus  instead  of  unloading  in  some 
other  way.    Lake  v.  Hurd,  38  Conn.  536. 

Change  of  Dock.  —  A  charterer  who,  by  the 
terms  of  the  chart  jr-party,  is  not  to  be  liable 
for  demurrage  except  for  delay  caused  by  his 
default,  is  not  liable  for  delay  caused  by  his 
requiring  the  vessel  to  unload  pait  of  the  cargo 
at  one  dock  and  part  at  another,  where  he  has 
a  right  to  do  so  by  the  custom  at  the  port. 
The  Mary  E.  Taber,  i  Ben.  (U.  S.)  105. 

Sundays  and  Holidays  are  to  be  excluded  when 
such  is  the  custom,  and  there  is  no  provision 


in  the  contract  to  the  contrary.  The  Mary  E. 
Taber,  i  Ben.  (U.  S.)  105. 

2.  Provision  as  to  Usage  and  Custom.  —  Often 
instead  of  fixing  a  certain  number  of  days  for 
unloading,  the  contract  merely  requires  the 
vessel  to  be  unloaded  within  the  usual  and 
customary  time  at  the  port  of  discharge.  This 
makes  the  usages  and  customs  of  the  port  a 
part  of  the  contract.  Rodgers  v.  Forresters,  2 
Campb.  483;  Moroe  r'.  Pesant,  2  Keves  (N.  Y.) 
16. 

See  supra,  this  section,  Provisions  for  "Cus- 
tomary Dispatch,"  etc. 

Unloading  in  Turn.  —  Under  such  a  provision 
the  charterer,  freighter,  or  consignee  is  not 
liable  for  delay  caused  by  v.'aiting  to  unload  in 
turn  according  to  the  custom  of  the  port. 
Rodgers      Forresters,  2  Campb.  483. 

3.  Requisites  and  Validity  of  Custom  or  Usage. 
—  A  practice  at  a  particular  port  with  respect 
to  loading  and  unloading  must  amount  to  an 
established  and  known  custom,  to  affect  the 
rights  of  the  parties  under  a  charter-party  or 
bill  of  lading.  Lawson  t.  Burness,  i  H.  &  C. 
396;  Hudson  V.  Clementson,  18  C.  B.  213,  86 
E.  C.  L.  213. 

Reasonableness  of  Custom  or  Usage. —  It  is  a 
settled  general  principle,  that  to  render  a  cus- 
tom or  usage  of  trade  valid  and  binding  it 
must  not  only  be  certain  and  uniform,  but  it 
must  also  be  reasonable,  and  not  contrary  to 
law.  Lindsay  v.  Cusimano,  12  Fed.  Rep.  504; 
Isaksson  v.  Williams,  26  Fed.  Rep.  642.  For 
this  reason  an  alleged  custom  of  a  port  by 
which  the  cargo  of  a  fruit  vessel  might  be  dis- 
charged in  part  for  one  day  on  the  wharf,  and 
the  further  discharging  then  delayed  for  a  day 
in  order  to  sell  the  part  already  discharged, 
and  then,  if  necessary,  further  delayed  another 
day  to  remove  the  same  from  the  wharf,  was 
held  not  to  be  binding  on  the  shipowner,  be- 
cause it  was  unreasonable.  Lindsay  v.  Cusi- 
mano, 12  Fed.  Rep.  504. 

A  local  custom  that  a  vessel  carrying  brick 
must  await  the  convenience  of  the  consignee 
or  his  vendee  in  unloading  the  vessel  is  invalid 
as  unreasonable  and  indefinite.  Young  r. 
One  Hundred  and  Forty  Thousand  Hard 
Brick,  78  Fed.  Rep.  149. 

The  same  is  true  of  a  custom  requiring  the 
master  of  a  vessel  chartered  to  carry  brick,  to 
prevent  the  putting  on  board  of  inferior  brick 
from  the  manufacturer's  yard.  Young  v.  One 
Hundred  and  Forty  Thousand  Hard  Brick,  78 
Fed.  Rep.  149. 

A  custom  of  the  port  is  not  unreasonable  as 
too  limited  merely  because  it  is  confined  to  a 
particular  trade  and  to  vessels  carrying  a  par- 
ticular kind  of  cargo.  Norden  Steamship  Co. 
V.  Dempsey,  i  C.  P.  Div.  654. 

A  custom  of  a  port  not  to  unload  cargoes  of 
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DEMURRA  GE.      Liability  of  Charterer  or  Freighter. 


It  must  also  be  clearly  proved.* 

Ignorance  of  an  Established  Custom  does  not  render  it  inapplicable.* 

III.  Implied  Contract  as  to  Time  —  1.  Liability  of  Charterer  or  Freighter  — 
Delay  in  "Jnloading.  —  In  the  absence  of  any  express  agreement  as  to  the  time  for 
unloading,  the  law-  implies  a  contract  on  the  part  of  the  charterer  or  freighter 
to  unload  within  a  reasonable  time,  and  if  he  fails  to  do  so,  through  his  own 
fault  or  that  of  his  agent,  he  is  liable  for  damages  in  the  nature  of  demurrage 
for  the  detention  of  the  vessel.^ 

Delay  in  Loading  or  Going  to  Sea.  —  A  charterer  or  freighter  may  also  be  liable  on 
implied  contract  for  delay  caused  by  his  failure  to  furnish  or  load  a  cargo, 
or  for  detaining  the  vessel  from  going  to  sea  after  she  is  loaded.* 


brimstone  when  the  wind  is  so  high  as  to  be 
liable  to  blow  it  away  is  reasonable.  Bertel- 
lote  V.  Cargo  of  Brimstone,  5  Hughes  (U.  S.) 
201,  3  Fed.  Rep.  661. 

Aa  to  the  Beqoisites  of  Customs  Generally,  see 
the  title  UsACEs  and  Ci  sfdms. 

1.  Proof  of  Customer  Usage.  —  Young  v.  One 
"Hundred  and  Forty  Thousand  Hard  Brick,  78 
Fed.  Rep.  149. 

2.  Ignorance  of  Custom  or  Usage.  —  Hudson  v. 
Ede,  L.  R.  2  Q.  P..  566,  L.  R.  3  Q.  B.  412;  Kay 
V.  Field,  8  Q.  B.  Div.  594. 

Thus,  in  Norden  Steamship  Co.  v.  Demp- 
sey,  I  C.  P.  Div.  654,  where  timber  was  con- 
signed to  a  certain  dock  in  the  port  of 
Liverpool,  and  a  given  number  of  days  were 
allowed  for  unloading  it  there,  it  was  held  that 
though  by  the  general  law  the  lay  days  com- 
menced when  the  vessel  arrived  in  the  dock,  it 
was  nevertheless  admissible  for  the  consignee 
to  show  that  by  a  custom  in  the  port  of  Liver- 
pool, in  the  case  of  timber  ships,  the  lay  days 
commenced  only  from  the  mooring  of  the  ship 
-at  the  quay  where  by  the  regulations  of  the 
dock  she  was  required  to  discharge;  and  that 
it  made  no  difference  that  the  shipowner  was 
a  foreigner  and  was  ignorant  of  the  custom. 

And  in  King  v.  Hindc,  12  L.  R.  Ir.  113,  the 
owner  of  a  sailing  vessel  required  by  the  char- 
ter-party to  be  loaded  in  "  regular  turn  "  was 
held  bound  by  a  custom  of  the  port,  of  which 
he  was  ignorant,  giving  a  preference  in  load- 
ing to  steam  vessels  arriving  after  sailing  ves- 
sels. Compare  Isaksson  v.  Williams,  2O  Fed. 
Rep.  642. 

3.  Implied  Contract  as  to  Time  —  Liability  of 
Charterer  or  Shipper  —  Eiii^laml.  —  Postleth  waite 
V.  Frceland,  L.  R.  5  App.  599;  Wright  v.  New 
Zealand  Shipping  Co.,  4Exch.  Div.  165;  Horn 
V.  Bensusan,  g  C.  &  P.  709,  38  E.  C.  L.  301; 
Hick  7).  Raymond,  {1893)  App.  22,  i  Reports 
125,  a ffirmin!;  W'lzV.  v.  Rodocanachi,  (1891)  2  Q. 
B.  626;  Ford  V.  Cctesworth,  L.  R.  4  Q.  B. 
127;  Hick  V.  Tweedy,  63  L.  T.  N.  S.  765. 

Caiuida.  —  Kemp  v.  McDougall,  23  U.  C.  Q. 

B.  380;  Seymour '■.  Sincennes,  i  Rev.  Leg.  716; 
Barker  v.  Torrance,  30  U.  C.  Q.  B.  43,  affirmed 
31  U.  C.  Q.  B.  561;  Henderson  v.  Cavcrhill,  13 
L.  C.  Rep.  77. 

United  Stales.  —  Empire  Transp.  Co.  -■.  Phil- 
adelphia, etc.,  Coal,  etc.,  Co.,  23  C.  C.  A.  564, 
40  U.  S.  App.  157,  77  Fed.  Rep.  919,  affirmiiii^ 
70  Fed.  Rep.  268;  Randall  71.  Sprague,  21  C. 

C.  A.  334,  33  U.  S.  App.  4O4,  74  Fed.  Rep.  247; 
Mellov  V.  Lehigh,  etc.,  Coal  Co.,  37  Fed.  Rep. 
377;  The  Z.  L.  Adams,  26  Fed.  Rep.  655;  The 
M.  S.  Bacon  v.  Erie,  etc.,  Transp.  Co.,  3  Fed. 
Rep.  344;   The  Reuben  Doud,  46  Fed.  Rep. 
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Soo;  Sprague  v.  West,  Abb.  Adm.  548;  Donald- 
son V.  McDowell,  I  Holmes  (U.  S.)  290. 

CoHfteetiezil.  —  Wordin  v.  Bemis,  32  Conn. 
268,  85  Am.  Dec.  255. 

Illinois.  —  Whitehouse  v.  Halstead,  90  111.  95. 

Maine.  —  Hall  -■.  Barker,  64  Me.  339;  Hay- 
den  V.  Whitmore,  74  Me.  230. 

New  York. — Cross  v.  Beard,  26  N.  Y.  85; 
Clendaniel  i.  Tuckerman,  17  Barb.  (N.  Y.) 
184;  Morse  v.  Pesant,  2  Keyes  (N.  Y.)  16; 
Fisher  Abeel,  44  How.  Pr.  (N.  Y.  Supreme 
Ct.)  432:  Schollr,'.  Albany,  etc..  Iron,  etc.,  Co., 
loi  N.  Y.  602;  Dayton  v.  Parke,  142  N.  Y.  391; 
Van  Etten  v.  Newton,  134  N.  Y.  143,  affirming 
15  Daly  (N.  Y.)  538. 

Illustrations.  —  In  Sweeting  v.  Darihez,  I4  C. 
B.  538,  78  E.  C.  L.  538,  where  a  ship  was  char- 
tered to  proceed  to  a  certain  port,  thence  to  cer- 
tain other  ports,  and  take  on  and  discharge 
cargoes  thereat,  the  charter-party  provided 
and  allowed  a  certain  number  of  running  days 
"  for  loading,  discharging,  and  reloading  the 
said  ship  at  the  several  ports  she  might  pro- 
ceed to  for  that  purpose."  It  was  held  that 
the  time  thus  allowed  applied  only  to  the  ports 
of  loading,  intermediate  discharge  and  reload- 
ing, and  did  not  apply  to  unloading  on  reach- 
ing the  home  port,  and  that  the  charterers 
were  entitled  to  a  reasonable  time  for  unload- 
ing there. 

If  the  charter-party  provides  that  the  cargo 
is  to  be  unloaded  as  fast  as  the  custom  of  the 
port  will  allow,  and  there  is  no  custcm  cf  the 
port  as  to  unloading,  it  must  be  unloaded 
within  a  reasonable  time.  Fowler  v.  Knorp, 
4  Q.  B.  Div.  299.  See  also  The  Spartan,  25 
Fed.  Rep.  44. 

Duty  to  Be  Ready  to  Receive  Goods. —  In  all 
cases  of  shipLiieiU,  where  there  is  no  specific 
agreement  between  the  shipper  and  carrier  in 
respect  to  the  particular  place  at  the  port  of 
destination  where  the  cargo  shall  be  lanrled, 
nor  any  known  custom  of  the  port,  the  shipper 
or  his  agent  must  be  there  ready  to  receive  it 
on  arrival  of  the  vessel.  On  failure  of  the 
shipper  to  make  such  provision  for  receiving 
the  cargo,  the  carrier  is  at  liberty  to  treat  the 
contract  as  broken,  and  land  the  cargo  at  the 
usual  place,  if  there  be  one,  or  procure  a  suit- 
able place  at  the  shipper's  expense,  or  he  may 
wait  for  the  shipper  to  appear  and  rely  on 
obtaining  compensation  for  the  delay  in  an 
action  for  breach  of  the  implied  contract  to  re- 
ceive in  a  reasonable  lime.  Wordin  v.  Bemis, 
32  Conn.  26S,       Am.  Dec.  255. 

4.  Failure  to  Furnish  Cargo.  —  Where  a  vessel 
is  chartered  to  load  ;i  l  argo  at  a  certain  place, 
the  charterer  guaranteeing  to  furnish  a  cargo, 
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2.  Liability  of  Consignees  and  Their  Assignees  — /7.  Liability  at  Common 
Law.  —  Courts  of  common  law  in  some  jurisdictions  have  held  that  the  con- 
signee wiien  he  is  simply  consignee,  or  his  assignee,  is  liable  to  the  shipowner 
neither  for  demurrage,  nor  for  damages  in  the  nature  of  demurrage,  when  the 
bill  of  lading  contains  no  provision  therefor,  even  though  he  may  accept  the 
goods.* 

The  Bills  of  Lading  Act  has  changed  this  rule  in  England'*' 

Consignee  as  the  Freighter.  —  And  independently  of  any  statutory  provision, 
when  the  consignee  is  also  the  freighter,  he  is  liable  for  any  unnecessary  delay 
in  unloading,  although  no  express  contract  is  made  on  the  subject.^ 

Cases  Not  Kecognizing  This  Doctrine.  —  Many  of  the  courts  in  the  United  States 
seem  not  to  recognize  the  doctrine  that  the  consignee  or  his  assignee  is  not 
liable  for  demurrage  when  the  bill  of  lading  contains  no  provision  therefor, 
but  to  hold  that  by  accepting  the  goods  he  renders  himself  liable  for  any 


and  is  prevented  from  entering  at  such  place 
by  the  government,  the  owners  are  entitled  to 
recover  for  delay  caused  by  the  failure  of  the 
charterer  to  furnish  orders  for  the  further 
prosecution  of  the  voyage  as  provided  in  the 
contract,  and  for  the  loss  of  time  occasioned 
by  a  new  voyage  undertaken  by  the  captain, 
acting  in  good  faith  and  with  due  diligence 
and  care.  Benson  v.  Atwood,  13  Md.  20,  71 
Am.  Dec.  611. 

Detaining  Vessel  from  Going  to  Sea.  —  I  n 
Bi.xby  V.  Bennett,  3  Daly  (N.  Y.)  225,  the  de- 
fendant had  shipped  cotton  by  the  plaintiff's 
vessel.  By  the  Internal  Revenue  Laws  (Act 
of  July  13,  1866,  5)  it  was  declared  to  be  un- 
lawful for  the  master  of  a  vessel  to  convey  or 
transport  cotton  from  any  point  in  the  district 
in  which  it  should  be  produced,  without  a  per- 
mit from  the  collector  of  the  district,  and  a 
certificate  that  the  tax  had  been  paid.  The 
defendant  promised  the  master  of  the  vessel  to 
procure  such  a  certificate  and  permit,  but  hav- 
ing neglected  to  do  so,  the  master  was  unable 
to  get  a  clearance,  and  was  detained  eleven 
days  from  going  to  sea.  It  was  held  that  the 
defendant  was  liable  in  damages,  it  being 
shown  that  the  master  had  taken  the  best 
means  known  to  him  to  notify  the  defendant 
of  the  cause  of  the  delay. 

1.  Consignee's  Liability  at  Common  Law  —  Eng- 
land.  —  Smith  v.  Sieveking,  5  El.  &  Bl.  589,  85 
E.  C.  L.  589;  Young  V.  Moeller,  5  El.  &  Bl. 
755.  85  E.  C.  L.  755.  See  Horn  v.  Bensusan, 
9  C.  &  P.  709,  38  E.  C.  L.  301. 

Canada.  —  Kemp  v.  McDougall,  23  U.  C.  Q. 
B.  3S0:  Barker  v.  Torrance,  30  U.  C.  Q.  B.  43, 
affirmed  2'^  U.  C.  Q.  B.  561;  Burnett  t'.  Conger, 
23  U.  C.  C.  p.  590. 

Massachusetts.  —  Gage  v.  Morse,  12  Allen 
(Mass.)  410,  90  Am.  Dec.  155. 

The  Beason  Given  for  This  Doctrine  is  that  as 
the  consignee  is  not  a  party  to  the  contract  in 
the  bill  of  lading,  and  is  only  liable  upon  the 
contract  which  may  be  implied  upon  the 
actual  delivery  of  the  cargo  and  waiver  of  his 
lien  by  the  master,  he  is  not  bound  to  accept 
the  cargo  at  any  particular  time,  and  incurs  no 
responsibility  by  a  refusal  or  delay  in  accept- 
ing it;  and  that  the  contract  implied  from  its 
acceptance  can  extend  no  further  than  the  con- 
ditions upon  which  its  delivery  is  made  de- 
pendent by  the  bill  of  lading.  Smith  v. 
Sieveking,  5  El.  &  Bl.  589,  85  E.  C.  L.  589; 


Young  V.  Moeller,  5  El.  &  Bl.  755,  85  E.  C.  L. 
755- 

2.  The  Bills  of  Lading  Act  subjects  the  con- 
signee and  his  assignee,  to  whom  the  property 
in  the  goods  passes,  to  the  same  liabilities 
with  respect  to  the  goods  as  if  the  contract  had 
been  made  with  himself.  Stat.  18  &  19  Vict., 
c.  III.  See  Smurthwaite  v.  Wilkins,  11  C.  B. 
N.  S.  842,  103  E.  C.  L.  842;  Fowler  z'.  Knoop,  4 
Q.  B.  Div.  299. 

Sale  of  Cargo  by  Consignee.  —  One  to  whom  a 
cargo  is  consigned  is  none  the  less  a  consignee 
within  the  meaning  of  the  Bills  of  Lading  Act 
because  he  has  sold  the  goods  before  arrival 
of  the  ship,  if  the  bill  of  lading  is  not  assigned. 
Fowler  v.  Knoop,  4  Q.  B.  Div.  299. 

Assignees  by  Way  of  Security.  —  Where  a  bill 
of  lading  is  assigned  by  vvay  of  security  only, 
the  "  property  "  in  the  goods  does  not  pass  so 
as  to  bring  the  assignee  within  the  Bills  of 
Lading  Act.  Burdick  v.  Sewell,  10  Q.  B.  Div. 
363;  Allen  V.  Coltart,  n  Q.  B.  Div.  782,  52  L. 
J.  Q.  B.  Div.  686,  48  L.  T.  N.  S.  944,  31  W.  R. 
841,  5  Asp.  M.  C.  104.  In  the  case  last  cited, 
however,  it  was  held  that  such  an  assignee 
may  be  liable  for  demurrage  expressly  stipu- 
lated for  in  the  charter-party  and  bill  of  lading, 
on  a  contract  implied  from  his  acceptance  of 
the  goods,  independently  of  the  Bills  of  Lad- 
ing Act. 

See  supra,  this  title.  Express  Contracts  as  to 
Time  —  Liability  of  Consignees  and  Their 
Assignees. 

3.  When  Consignee  Is  the  Freighter — England. 
—  Horn  V.  Bensusan,  9  C.  &  P.  709,  38  E.  C. 
L.  301. 

Canada.  —  Kemp  v.  McDougall,  23  U.  C.  Q. 
B.  380;  Barker  v.  Torrance,  30  U.  C.  Q.  B.  43, 
affirmed  31  U.  C.  Q.  B.  561;  Henderson  v. 
Caverhill,  13  L.  C.  Rep.  77. 

United  States.  —  The  M.  S.  Bacon  v.  Erie, 
etc.,  Transp.  Co.,  3  Fed.  Rep.  344;  Sprague  v. 
West,  Abb.  Adm.  548;  Donaldson  v.  McDowell, 
I  Holmes  (U.  S.)  290. 

Illinois.  —  Whitehouse  v.  Halstead,  go  111. 
95- 

Maine.  —  Hayden  v.  Whitmore,  74  Me. 
230. 

Ne7u  York.  —  Morse  v.  Pesant,  2  Keyes  (N. 
Y.)  16:  Fisher  v.  Abeel,  44  How.  Pr  (N.  Y. 
Supreme  Ct.)  432;  Scholl  z/.  Albany,  etc..  Iron, 
etc.,  Co.,  loi  N.  Y.  602;  Dayton  v.  Parke,  42 
N.  Y.  391. 
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unnecessary  delay  caused  by  his  fault.  At  any  rate,  the  opinions  are  broad 
enough  to  sustain  this  view.*  Some  of  the  English  cases  are  to  the  same 
effect. 2 

b.  Liability  in  Admiralty  —  Liability  in  Personam. —  In  courts  of  admiralty 
it  seems  to  be  settled  that  a  contract  will  be  implied  on  the  part  of  the  con- 
signee or  his  assignee  to  unload  within  a  reasonable  time,  when  no  time  is 
specified  in  the  contract,  and  that  a  libel  in  personam  may  be  maintained  against 
him  for  damages  for  breach  of  such  implied  contract.*  A  consignee  is  cer- 
tainly so  liable  if  he  is  also  the  freighter. 

Libel  in  Rem.  —  A  consignee  or  his  assignee  cannot  defeat  a  libel  iti  rem 
against  the  cargo  for  damages  for  unreasonable  delay  in  unloading  when 
there  is  no  express  contract.' 

3.  Only  Reasonable  Diligence  Required.  —  When  there  is  no  express  pro- 
vision as  to  the  time  for  unloading,  the  charterer,  freighter,  or  consignee  is 
only  bound  to  unload  within  a  reasonable  time.  He  is  only  bound  to  use 
reasonable  diligence  under  all  the  circumstances,  and  he  cannot  be  held  liable 


1.  Cases  Holding  Consignee  Liable  at  Common 
Law  —  United  States  —  /i'lin<>is.  — Whitehouse  v. 
Halstead,  90  111.  95. 

New  York.  —  Clendaniel  t .  Tuckerman,  17 
Barb.  (N.  Y.)  184;  Morse  -■.  Pesant,  2  Keyes 
(N.  Y.)  16;  Cross  V.  Beard,  26  N.  Y.  85:  Van 
Etten  V.  Newton,  134  N.  Y.  143,  affirming  15 
Daly  (N.  Y.)  538;  Dayton  v.  Parke,  142  N.  Y. 
391.  And  see  Huntley  v.  Dovvs,  55  Barb.  (N. 
Y.)  310;  Robbins  v.  Welsh,  9  Phila.  (Pa.)  409. 
Compare  Robertson  v.  Bethune,  3  Johns.  (N. 
Y.)  342. 

Rhode  Island.  — Falkenburg  Clark,  11  R. 
L  278. 

2.  England.  —  Ford  v.  Cotesworth,  L.  R.  4 
Q.  B  136,  L.  R.  5  Q.  B.  544.  See  Palmer  v. 
Zariti,  37  L.  T.  N'.  S.  nyi. 

A  Railroad  Company  to  which  a  cargo  is  con- 
signed by  a  till  of  lading  "  on  account  of  "  a 
certain  person,  to  be  transported  to  him  at  a 
place  specified,  is  not  a  consignee  of  the  cargo 
so  as  to  be  liable  for  damages  in  the  nature  of 
demurrage,  for  when  goods  are  to  be  delivered 
to  one  person,  for,  or  on  account  of,  or  for  the 
use  of  another,  the  latter  is  to  be  regarded  as 
the  consignee.  Miner  v.  Norwich,  etc.,  R. 
Co.,  32  Conn.  gi. 

Where  a  person  charters  a  vessel  to  carry 
goods  to  be  delivered  to  a  railroad  company 
and  forwarded  by  it,  and  the  raflroad  company 
unnecessarily  detains  the  vessel  in  discharg- 
ing, the  remedy  of  the  shipowner  is  against 
the  charterer,  and  he  cannot  hold  the  railroad 
company  liable  for  the  delay.  Freeman  v. 
Louisville,  etc.,  R.  Co.,  32  Fla.  420. 

Delay  in  Loading.  —  When  there  is  no  stipu- 
lation in  the  bill  of  lading  as  to  demurrage, 
the  consignees,  by  accepting  the  goods,  do  not 
become  liable  for  delay  at  the  port  of  loadin^j, 
but  only  for  delay  by  their  own  fault  at  the 
port  of  discharge.  Van  Etten  v.  Newton,  134 
N.  Y.  143.  nfTirnun:::  r?  Daly  (N.  Y.)  538. 

Delay  at  Intermediate  Ports.  —  When  the  evi- 
dence does  nf)t  show  that  the  consignee  under- 
took to  do  anything  more  than  receive  the 
goods  at  the  place  of  delivery  to  him,  he  can- 
not be  held  liable  for  delay  in  the  transfer  of 
the  goods  from  the  vessel  to  a  railroad  com- 
pany at  an  intermediate  point.  McGrevy  v. 
Rathbone,  11  U.  C.  C.  P.  186. 

Shipment  under  Executory  Contract  of  Sale.  — 
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If  a  cargo  is  shipped  to  a  consignee  under  an 
executory  contract  by  him  to  purchase,  he  is 
not  liable  for  delay  due  to  his  refusal  to  accept 
the  same  without  an  abatement  of  price,  on 
the  ground  that  it  is  not  of  the  quality  agreed 
upon,  though  the  abatement  of  price  is  after- 
wards agreed  upon  and  he  then  accepts  it. 
Conkling  v.  Brooklyn  Lumber  Co.,  10  N.  Y. 
-A.pp.  Div.  404.  As  was  said  in  this  case,  -he 
would  be  liable  for  any  delay  after  finally  ac- 
cepting the  cargo. 

3.  Admiralty  —  Libel  in  Personam.  —  See  The 
Glover,  Brown  Adm.  166;  Weaver  v.  Walton, 
I  Flipp.  (U.  S.)  441;  Fulton  v.  Blake,  5  Biss. 
(U.  S.)37i;  Mitchell  v.  Langdon,  10  Biss.  (U. 
S.)  527;  Bellatty  v.  Curtis,  41  Fed.  Rep.  479; 
Shcppard  v.  Philadelphia  Butchers'  Ice  Co., 
21  Fed.  Cas.  No.  12,757;  Crawford  v.  Mellor, 
I  Fed.  Rep.  63S;  Hawgood  -■.  One  Thousand 
Three  Hundred  and  Ten  Tons  of  Coal,  21  Fed. 
Rep.  6S1;  The  Z.  L.  Adams,  2O  Fed.  Rep.  655. 
Compare  Sprague  v.  West,  Abb.  Adm.  553. 

As  regards  the  liability  of  the  consignee  of 
goods,  or  his  assignee,  for  unreasonable  delay 
in  unloading,  it  can  make  no  difference  that, 
by  the  terms  of  his  purchase  of  the  cargo,  the 
vessel  was  employed  and  the  freight  paid  by 
the  shipper.  Crawford  v.  Mellor,  i  Fed.  Rep. 
638. 

Purchasers  of  Cargo.  —  The  implied  obligation 
to  unload  within  a  reasonable  time  is  not  lim- 
ited to  the  shipper  and  the  consignee,  but  ex- 
tends to  purchasers  of  the  cargo,  even  when 
there  is  no  assignment  of  the  bill  of  lading. 
Young  V.  One  Hundred  and  Forty  Thousand 
Hard  Brick,  78  Fed.  Rep.  I4<). 

Purchaser  of  Cargo  at  Judicial  Sale.  —  In  Two 
Hundred  and  Seventy-Five  Tons  of  Mineral 
Phosphates,  9  Fed.  Rep.  209,  it  was  held  that 
the  purchaser  of  a  cargo  at  a  sale  at  auction 
by  the  marshal  under  process  issued  against 
it  in  a  possessory  action  was  under  the  im- 
plied obligation  to  unload  within  a  reasonable 
time,  and  was  liable  for  unnecessary  delay. 

4.  Liability  When  Freighter.  —  Sprague  v. 
West,  Abb.  Adm.  54S;  The  ^^  S.  Bacon  v. 
Erie,  etc..  Transp.  Co.,  3  Fed.  Rep.  344;  The 
William  Marshall.  29  Fed.  Rep.  328. 

5.  Liability  in  Rem.  —  Donaldson  v.  McDow- 
ell, I  Holmes  (U.  S.)  290.  See  infra,  this 
title.  Lien  ;  Remedies  of  Shipowner. 
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for  delay  not  caused  by  any  fault  or  negligence  on  the  part  of  himself  or  his 
agent.' 

What  Is  a  Reasonable  Time  or  Reasonable  Diligence  within  this  rule  is  to  be  deter- 
mined from  a  consideration  of  all  the  circumstances  of  the  particular  case.^ 
And  in  a  court  of  law  the  question  is  usually  one  of  fact  for  the  jury.* 

4.  Causes  of  Delay — a.  Fault  of  Charterer,  Freighter,  or  Con- 
SU;nee.  —  For  delay  due  to  his  actual  wrong  or  negligence,  or  the  wrongful 
act  or  negligence  of  his  agent,  the  charterer,  freighter,  or  consignee  is  clearly 
liable.'*    His  liability,  however,  is  not  limited  to  delay  thus  caused.    The  term 


1.  Only  Reasonable  Diligence  Required  —  Eng- 
laiul.  —  HuniiL'Slcr  v.  Hi)ilt;soii,  2  Campb.  488; 
Sweeting  v.  Darthcz,  14  C.  B.  538,  78  E.  C.  L. 
538;  Postlcthwaile  v.  Freeland,  L.  R.  5  App. 
599,  4  Exch.  Div.  155;  Wright  v.  Newzealand 
Shipping  Co.,  4  Exch.  Div.  165;  Hick  v. 
Tweedy,  63  L.  T.  N.  S.  765;  Hiclc  v.  Ray- 
mond, (1893)  App.  22,  I  Reports  125,  affirming 
Hick  V.  Rodocanachi,  (1891)  2  Q.  B.  626. 

Canada.  —  Burnett  Conger,  23  U.  C.  C.  P. 
59°- 

Unitt-d  States. — Empire  Transp.  Co.  v. 
Philadelphia,  etc.,  Coal,  etc.,  Co.,  23  C.  C.  A. 
564,  40  U.  S.  App.  157,  77  Fed.  Rep.  gig, 
affirming  70  Fed.  Rep.  268;  Houge  v.  Wood- 
rufT,  ig  Fed.  Rep.  136;  Gronn  v.  Woodruff,  ig 
Fed.  Rep.  143:  The  J.  E.  Owen.  54  Fed.  Rep. 
185;  Henley  v.  Brooklyn  Ice  Co.,  8  Ben.  (U. 
S.)  471,  14  Blatchf.  (U.  S.)  522;  Coombs  v. 
Nolan,  7  Ben.  (U.  S.)  301 ;  One  Hundred  and 
Seventv-Five  Tons  of  Coal,  g  Ben.  (U.  S.)  400; 
Weaver  v.  Walton,  i  Flipp.  (U.  S.)  441;  The 
Glover,  Brown  Adm.  166;  Fulton  v.  Blake,  5 
Biss.  (U.  S.)  371;  Green  v.  The  Lewiston,  77 
Fed.  Rep.  321;  Bellatty  v.  Curtis,  41  Fed.  Rep. 
479;  The  Mary  Riley  v.  Three  Thousand  Rail- 
road Ties,  38  Fed.  Rep.  254;  Kimball  v.  Tudor 
Co.,  2  Fed.  Rep.  51;  The  M.  S.  Bacon  v.  Erie, 
etc.,  Transp.  Co.,  3  Fed.  Rep.  344;  Fish  v.  One 
Hundred  and  Fifty  Tons  of  Brown  Stone,  20 
Fed.  Rep.  201;  Addicksz'.  Three  Hundred  and 
Fifty-Four  Tons  of  Crude  Kainit,  23  Fed.  Rep. 
727;  Paquette  v.  Cargo  of  Lumber,  23  Fed. 
Rep.  301;  Crawford  7'.  Jessup,  etc..  Paper  Co., 
24  Fed.  Rep.  303;  The  William  Marshall,  29 
Fed.  Rep.  328. 

Netu  York.  —  <Zxo%s  v.  Beard,  26  N.  Y.  85; 
Western  Transp.  Co.  v.  Hawley,  i  Daly  (N. 
Y.)  327;  Dayton  v.  Parke,  142  N.  Y.  391. 

And  see  cases  cited  to  specific  points  in  the 
following  notes. 

Bvirden  of  Proof.  —  The  burden  of  proving 
fault  or  negligence  on  the  part  of  the  charterer, 
freighter,  or  consignee,  in  the  absence  of  e.x- 
press  stipulation  for  demurrage,  is  on  the  ship- 
owner. 

United  States. —  Riley  v.  Cargo  of  Iron 
Pipes,  40  Fed.  Rep.  605;  The  J.  E.  Owen,  54 
Fed.  Rep.  185;  The  Mary  E.  Taber,  i  Ben.  (U. 
S.  105;  Levech  v.  Cargo  of  Wooden  Posts, 
34  Fed.'  Rep.  917;  The  Elida,  31  Fed.  Rep.  420; 
Fish  V.  One  Hundred  and  Fifty  Tons  of  Brown 
Stone,  20  Fed.  Rep.  201;  Paquette  z'.  Cargo 
of  Lumber,  23  Fed.  Rep.  301. 

N^ew  York.  —  Western  Transp.  Co.  v.  Haw- 
ley, I  Daly  (N.  Y.)  327;  Dayton  v.  Parke,  142 
N.  Y.  391- 

In  Empire  Transp.  Co.  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  23  C.  C.  A.  564,  40  U.  S.  App. 
157,  77  Fed.  Rep.  919,  affirming  70  Fed.  Rep. 


268,  it  was  held  that  the  burden  is  on  him  who 
seeks  to  recover  damages  for  the  delay  of  a 
vessel,  under  a  charter-party  specifying  no 
time  for  unloading,  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  dis- 
charge her,  under  the  actual  circumstances  of 
the  particular  case;  but  that  proof  that  the 
vessel  was  delayed  in  unloading,  beyond  the 
customary  time  for  unloading  such  cargoes,  at 
the  port  of  her  delivery,  throws  upon  the  cl.ar- 
terer  the  burden  of  excusing  the  delay  by 
proof  of  the  actual  circumstances  of  the  de- 
livery and  his  reasonable  diligence  there- 
under. 

In  Sheppard  v.  Philadelphia  Butchers'  Ice 
Co.,  21  Fed.  Cas.  No.  12,757,  it  was  held,  con- 
trary to  the  weight  of  authority,  that  the  bur- 
den was  on  the  consignee  to  show  that  he  had 
unloaded  within  a  reasonable  time. 

2.  Reasonable  Time  in  General—  England.  — 
Hick  V.  Raymond,  (1893)  App.  22,  i  Reports 
125,  affirming  Hick  v.  Rodocanachi,  (1891)  2  Q. 
B.  626. 

United  States.  —  Fulton  v.  Blake,  5  Biss.  (U. 
S.)  371;  Green  v.  The  Lewiston,  77  Fed.  Rep. 
321. 

Connecticut.  —  Lake  v.  Hurd,  38  Conn.  536. 

New  York.  —  Cross  v.  Beard,  26  N.  Y.  85. 

Customary  Time  Not  the  Test.  —  In  Empire 
Transp.  Co.  v.  Philadelphia,  etc.,  Coal,  etc., 
Co.,  23  C.  C.  A.  564,  40  U.  S.  App.  157,  77  Fed. 
Rep.  gig,  affirming  70  Fed.  Rep.  268,  it  was 
argued  that  one  who  contracts  to  unload  a  ves- 
sel within  a  fixed  time  takes  the  risk  of  all  un- 
foreseen circumstances,  and  that  the  custom 
of  the  port  of  delivery  is  by  implication  a  part 
of  every  contract  of  affreightment,  and  there- 
fore one  v/ho  makes  a  contract  for  the  service 
of  a  vessel,  which  is  silent  as  to  the  time  of  her 
discharge,  enters  into  an  absolute  obligation 
to  discharge  her  within  the  customary  time  at 
her  port  of  delivery,  and  takes  the  risk  of 
every  unforeseen  obstacle  and  accident.  The 
contention,  however,  was  overruled,  and  it 
was  held  that  the  implied  obligation,  when  the 
contract  is  silent,  is  to  discharge  the  vessel  in 
such  time  as  is  reasonable  under  all  the  exist- 
ing circumstances,  ordinary  and  extraordinary, 
which  legitimately  bear  upon  that  question  at 
the  time  of  the  discharge,  and  is  not  to  dis- 
charge her  in  the  customary  time  regaidless 
of  unforeseen  obstacles  and  unusual  circum- 
stances. 

3.  Question  for  Jury.  —  Cross  v.  Beard,  26  N. 
Y.  85;  Scholl  V.  Albany,  etc..  Iron,  etc.,  Co., 
loi  N.  Y.  602. 

4.  Fault  of  Charterer,  Freighter,  or  Consignee.  — 
See  Tillett  Cwm  Avon  Works,  2  Times  L. 
Rep.  675;  Wright  v.  New  Zealand  Shipping 
Co.,  4  Exch.  Div.  165;  Mitchell  v.  Langdon,  10 
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"  fault  "  as  it  is  here  used  has  a  broader  meaning.  He  is  h'able,  without  wrong 
or  negh'gence,  if  he  unnecessarily  delays  beyond  the  usual  time,  for  his  own 
convenience  or  profit,*  or  if  he  fails,  even  without  negligence,  to  be  ready  to 
furnish  or  receive  the  cargo,*  or  to  furnish  facilities  for  unloading,^  or  to 
transport  the  cargo  from  the  dock."* 

b.  Delay  Without  Fault  of  Charterer,  Freighter,  or  Consignee. 
—  As  a  general  rule,  however,  he  is  not  liable  for  delay  due  to  causes  beyond 
his  control.* 


Biss.  (U.  S.)  527;   Wordin  v.  Bemis,  32  Conn. 
268,  85  Am.  Dec.  255. 

Seller  of  Goods  as  Purchaser's  Agent.  —  Where 
a  person  purchases  goods  from  another  under 
an  agreement  by  which  the  seller  is  to  procure 
the  vessel  and  deliver  the  goods  on  board,  the 
purchaser  is  liable  for  detention  of  the  vessel 
by  reason  of  the  seller's  sending  too  many 
vessels  at  the  same  time,  since  the  seller,  in 
shipping  the  goods,  acts  as  the  purchaser's 
agent.  The  William  Marshall,  29  Fed.  Rep. 
328. 

Neglect  of  Railroad  Company.  —  Where  by  a 
bill  of  lading  a  cargo  is  to  be  delivered  at  the 
dock  of  a  railroad  company  for  transportation 
by  rail  to  the  interior,  the  shipper  is  liable,  in 
the  absence  of  any  stipulation  to  the  contrary, 
for  the  neglect  of  the  railroad  company  to  re- 
ceive the  cargo  within  a  reasonable  time. 
Wordin  v.  Bemis,  32  Conn.  268,  85  Am.  Dec. 
255- 

1.  Delay  for  Convenience  or  Profit.  —  Mitchell 
V.  Langdon,  10  Biss.  (L'.  S.)  527.  See  also 
Egan  -■.  Barclay  Fibre  Co.,  61  Fed.  Rep.  527. 

Delay  to  Procure  Purchaser.  —  Where  the  con- 
signee is  to  provide  a  berth,  he  cannot  require 
the  vessel  to  wait  while  he  is  engaged  in  pro- 
curing a  purchaser  for  the  cargo.  Reed  v. 
Weld,  6  Fed.  Rep.  304.  See  also  Huntley  v. 
Dows,  55  Barb.  (X.  Y.)  310. 

Delay  to  Deliver  to  Purchaser.  —  And  where  a 
shipper,  instead  of  receiving  the  cargo  on  cars 
which  are  at  hand,  delays  the  vessel  until  the 
arrival  of  other  vessels,  in  order  that  he  may 
make  delivery  upon  them  directly  to  persons 
to  whom  he  has  sold  the  cargo,  he  is  liable  for 
the  delay.    The  Favorite,  27  Fed.  Rep.  474. 

Delay  for  Reduction  of  Duties.  —  A  consignee 
is  liable  for  the  delay  if,  after  the  vessel  owner 
has  given  notice  of  readiness  to  discharge,  he 
detains  the  vessel  for  a  longer  time  than  is 
reasonable  for  unloading,  in  order  to  avail 
himself  of  a  prospective  reduction  in  the  rate 
of  duties.    Morse      I'esant,  2  Kcycs  (NT.  Y.)  16. 

Change  of  Dock  by  Direction  of  Consignee.  — 
Where  there  is  an  established  usage  giving  the 
consignee  or  his  assignee  the  right  to  one 
change  of  berth  in  the  discharge  of  the  cargo, 
he  is  not  liable  for  delay  caused  by  the  re- 
moval of  the  vessel  to  another  berth,  as  the 
removal  is  a  part  of  the  vessel's  obligation. 
Smith  V.  Sixty  Thousand  Feet  of  Yellow  Pine 
Lumber,  2  Fed.  Rep.  400;  Moody  v.  Five  Hun- 
dred Thousand  Laths,  2  Fed.  Rep.  607;  The 
Mary  V..  Taber,  r  Ben.  (U.  S.)  105. 

But  in  the  absence  of  such  usage,  or  of 
express  stipulation,  when  the  vessel  has  once 
obtained  a  berth  at  the  dock  as  directed  by  the 
consignee  or  his  assignee,  and  is  in  readiness 
to  discharge  there,  the  consignee  or  his 
assignee  has  no  right  to  send  the  vessel  to  an- 
other berth,  except  at  his  own  expense,  and  if 
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he  does  so  he  is  liable  for  any  delay  caused 
thereby.  Houge  v.  Woodruff,  19  Fed.  Rep. 
136. 

2.  Unreadiness  to  Furnish  or  Receive  Cargo.  — 

See  Hill  v.  Idle,  4  Campb.  327;  Grant  -■. 
Coverdale,  L.  R.  9  App.  470;  Elliott  v.  Lord, 
52  L.  J.  P.  C.  23,  48  L.  T.  N.  S.  542,  5  Asp.  M. 
C.  63;  Kay  -■.  Field,  8  Q.  B.  Div.  594,  10  Q.  B. 
Div.  241;  Wright  v.  New  Zealand  Shipping 
Co.,  4  Exch.  Div.  165;  Irzo  v.  Perkins,  10  Fed. 
Rep.  779;  Huntley  v.  Dows,  55  Barb.  (N.  Y.) 
310. 

Failure  to  Obtain  Order  from  Custom  House.  — 

In  Hill  V.  Idle,  4  Campb.  327,  Lord  Ellenbor- 
ough  held  a  consignee  liable  on  an  implied 
promise  to  take  the  cargo  from  the  ship  within 
a  reasonable  time,  though  the  delay  arose 
from  the  necessity  for  an  order  from  the  Treas- 
ury to  land  the  goods,  which  he  had  used  the 
utmost  diligence  to  obtain. 

Failure  to  Provide  Berth.  —  Where  the  con- 
signee is  bound  to  provide  a  berth,  he  is  liable 
for  delay  caused  by  ice  rendering  it  necessary 
to  change  the  berth.  Bowen  -'.  Decker,  18 
Fed.  Rep.  751. 

Where  the  charterer  is  bound  to  select  a 
wharf  for  discharging  ihe  cargo,  and  he  selects 
one  that  is  unsafe,  and  the  vessel  goes  to  an- 
other, she  is  not  bound  to  discharge  her  cargo 
at  once,  but  may  wait  for  a  reasonable  time 
for  directions  from  the  consignee.  The 
Swallow,  3f)  Fed.  Rep.  204,  ajprviiitg  27  Fed. 
Rep.  316. 

3.  Facilities    for   Unloading  —  Lighters, —  In 

Wright  V.  New  Zealand  Shipping  Co.,  4  Exch. 
Div.  165,  it  was  held  that  in  determining 
whether  a  vessel  has  been  unloaded  within  a 
reasonable  time  the  delay  occasioned  by  the 
lighters  necessary  for  unloading  being  en- 
gaged in  discharging  other  vessels  was  not  to 
be  taken  into  account. 

If,  on  arrival  of  the  vessel,  the  consignees 
agree  that  the  cargo  may  be  delivered  in  light- 
eis  to  be  sent  by  them,  the  agreement,  if  un- 
revoked, and  acted  on  by  the  master,  is 
binding,  and  will  render  the  consignees  liable 
for  delay  in  sending  the  lighters.  Irzo  -'.  Per- 
kins, 10  Fed.  Rej).  779. 

4.  Transportation  from  Dock.  —  The  consignee 
takes  the  risk  of  roads  and  means  of  transpor- 
tation from  the  docks.  Spraguc  v.  West,  Abb. 
Adm.  548. 

6.  Delay  Without  Fault.  —  Where  the  custom 
of  the  pf)rt  in  which  .1  cirgo  of  grain  is  to  be 
discharged  is  that  all  grain  shall  be  unloaded 
at  an  elevator,  the  consignee  is  not  liable,  un- 
less the  bill  of  lading  so  stipulates,  for  delay 
caused  by  the  grain's  being  too  wet  to  be  re- 
ceived, nor  for  delay  occasioned  by  breakage 
in  the  elevator's  machinery.  Weaver  v.  Wal- 
ton, I  Flipp.  (U.  S.)  441.  And  see  The  Glover, 
Brown  Adm.  r66. 
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Act  of  God  and  the  Elements. —  lie  is  not  liable  for  delay  due  directly,  not  to  his 
fault  or  net;ligonce  or  that  of  his  agent,  but  to  an  act  of  God  or  to  the 
elements.' 

Acts  of  Third  Persons  or  the  Government.  —  Nor  is  he  liable  for  delay  caused,  with- 
out his  f.iult,  by  the  acts  of  third  persons  for  whose  conduct  he  is  not 
responsible,*  or  for  delay  caused  by  the  interference  of  the  government  or 
public  authorities.-'* 

Unloading  in  Turn.  —  If  the  Consignee  has  the  right  to  demand  that  the  cargo 
shall  be  delivered  at  a  particular  dock,  and  is  not  bound  to  furnish  a  berth,  he 
is  not  guilty  of  fault  in  requiring  the  vessel  to  take  her  turn  with  other  wait- 
ing vessels,  and  he  will  not  be  liable  for  delay  caused  by  an  extraordinary 
accumulation  of  vessels  to  be  unloaded."*    It  is  otherwise  if  he  is  bound  to 


1.  Act  of  God  and  the  Elements. —  Davidson 
7'.  I'our  Hundred  Tons  Iron  Ore,  i8  Fed.  Rep. 
94;  Cross  -'.  Beard,  26  N.  Y.  85. 

Working  Weather  —  Rainy  or  Stormy  Days.  — 

The  shipowner  takes  the  risk  of  working 
weather  after  arrival  at  the  place  of  discharge, 
and  the  charterer,  freighter,  or  consignee  is 
not  liable  for  delay  caused  by  rainy  or  stormy 
days.  Sprague  West,  Abb.  Adm.  548; 
Gronn  v.  Woodruff,  19  Fed.  Rep.  143. 

Rainy  Days  are  not  to  be  deducted,  however, 
if  the  vessel  can  be  loaded  or  unloaded  before 
by  the  use  of  reasonable  diligence.  White- 
house  V.  Halstead,  go  III.  95. 

Ice.  —  There  is  generally  no  liability  for  de- 
lay caused  by  ice  in  the  river  or  harbor. 
Houge  V.  Woodruff,  19  Fed.  Rep.  136. 

Epidemic  Among  Horses.  —  If  no  time  is  speci- 
fied for  unloading,  and  it  cannot  be  done  with- 
out horses,  an  epidemic  among  horses,  by 
reason  of  which  the  consignee  is  unable  to 
obtain  them,  excuses  his  delay.  Coombs  v. 
Nolan,  7  Ben.  (U.  S.)  301. 

Insufficient  Depth  of  Water. —  If  the  master 
agrees  to  take  his  chances  of  the  depth  of  the 
water  being  sufficient  at  the  dock,  he  cannot 
recover  for  delay  caused  by  the  necessity  of 
proceeding  to  another  dock  on  finding  the 
depth  insufficient.  One  Hundred  Tons  of 
Coal,  14  Fed.  Rep.  878. 

2.  Strikes.  —  When  he  bill  of  lading  specifies 
no  time  for  unloading  the  consignee  is  not 
liable  for  delay  caused  by  a  strike  of  the  dock 
laborers,  or  of  those  employed  by  him,  render- 
ing it  impossible  for  him  to  provide  the  neces- 
sary laborers.  Hick  v.  Raymond,  (1893)  App. 
22,  I  Reports  125,  affii-niing  Hick  v.  Rodo- 
canachi,  (i8gi)  2  Q.  B.  626;  Castlegate  Steam- 
ship Co.  V.  Dempsey,  (1892)  i  Q.  B.  854,  61  L. 
J.  Q.  B.  620,  66  L.  T.  742,  reversing  (1892)  I  Q. 
B.  54,  61  L.  J.  Q.  B.  263,  65  L.  T.  755.  7  Asp. 
M.  C.  108;  Empire  Transp.  Co.  v.  Philadel- 
phia, etc..  Coal,  etc.,  Co.,  23  C.  C.  A.  564,  40 
U.  S.  App.  157,  77  Fed.  Rep.  gig,  affirming  70 
Fed.  Rep.  268. 

3.  Interference  hy  Government  or  Public  Au- 
thorities. —  Where  a  charter-party  provided 
that  the  ship  should  proceed  to  a  certain  port 
and  deliver  the  cargo  in  the  usual  and  custom- 
ary manner,  it  was  held  that  the  contract  to 
be  implied  was  that  the  charterer  would  use 
reasonable  diligence  in  performing  that  part 
of  the  delivery  which  by  the  custom  of  the 
port  should  fall  upon  him,  and  that  he  was 
not  responsible  for  delay  arising  from  a  cause 
over  which  he  had  no  control,  and,  therefore, 


that  where  a  ship  was  in  the  course  of  unload- 
ing, and  owing  to  the  threatened  bombard- 
ment of  the  port  the  authorities  refused  for 
several  days  to  allow  any  more  of  the  cargo  to 
be  unloaded,  the  shipowner  could  not  recover 
damages  from  the  charterer  for  the  delay. 
Ford  V.  Cotesworth,  L.  R.  5  Q.  B.  544,  affirm- 
ing L.  R.  4  Q.  B.  127.  See  also  Cunningham 
V.  Dunn,  3  C.  P.  Div.  443;  Good  v.  Isaacs, 
(1892)  2  Q.  B.  555,  61  L.  J.  Q.  B.  649,  67  L.  T. 
450,  40  W.  R.  629;  Sully  V.  Duranty,  3  H.  &  C. 
270,  33  L.  J.  Exch.  319. 

Acts  of  Fire  Department.  —  Where  there  is  no 
stipulation  as  to  the  time  for  unloading,  and 
the  vessel  is  delayed  by  reason  of  the  officers 
of  the  fire  department  laying  a  hose  across  her 
and  preventing  her  from  discharging  or  mov- 
ing to  another  wharf,  the  consignee  is  not 
liable.  Paquette  v.  Cargo  of  Lumber,  23  Fed. 
Rep.  301. 

4.  Unloading  in  Turn  —  England.  —  Rodgers 
V.  Forresters,  2  Campb.  483;  Burmester  v. 
Hodgson,  2  Campb.  488;  Shadforth  v.  Corv, 
32  L.  J.  Q.  B.  379,  8  L.  T.  N.  S.  736,  11  W.  R. 
918. 

United  Slates.  —  Randall  v.  Sprague,  21  C. 
C.  A.  334,  33  U.  S.  App.  464,  74  Fed.  Rep.  247; 
The  J.  E.  Owen,  54  Fed.  Rep.  185;  Bellatty  -•. 
Curtis,  41  Fed.  Rep.  479;  The  Mary  Riley  v. 
Three  Thousand  Railroad  Ties,  38  Fed.  Rep. 
254;  The  Elida,  31  Fed.  Rep.  420;  The  M.  S. 
Bacon  v.  Erie,  etc.,  Transp.  Co.,  3  Fed.  Rep. 
344;  Coombs  V.  Nolan,  7  Ben.  (U.  S.)  301; 
Fulton  V.  Blake,  5  Biss.  (U.  S.)  371;  The 
Glover.  Brown  Adm.  166;  Henlev  z.  Brooklyn 
Ice  Co.,  8  Ben.  (U.  S.)  471,  14  Blatchf.  (U.  S  > 
522;  One  Hundred  and  Seventy-five  Tons  of 
Coal,  9  Ben.  (U.  S.)  400;  Weaver  v.  Walton,  i 
Flipp.  (U.  S.)  441;  Bartlett  r.  Cargo  of  Lum- 
ber, 41  Fed.  Rep.  890;  Finney  Grand  Trunk 
R.  Co.,  14  Fed.  Rep.  171;  Fish  2>.  One  Hun- 
dred and  Fifty  Tons  of  Brown  Stone,  20  Fed. 
Rep.  201.  Compare,  as  contra,  Esseltyne  v. 
Elmore,  7  Biss.  (U.  S.)  6g. 

Connecticut.  —  Wordin  v.  Bemis,  32  Conn. 
268,  85  Am.  Dec.  255. 

New  York.— v.  Beard,  26  N.  Y.  85; 
Fisher  v.  Abeel,  44  How.  Pr.  (N.  Y.  Supreme 
Ct.)  432,  66  Barb.  (N.  Y.)  381. 

Where  a  vessel  is  bound  to  await  its  turn  to 
unload,  the  owner  of  the  vessel  cannot,  by  no- 
tice to  the  consignee,  fix  an  arbitrary  period 
within  which  the  cargo  must  be  unloaded. 
The  M.  S.  Bacon  v.  Erie,  etc.,  Transp.  Co.,  3 
Fed.  Rep.  344. 

Duty  to  Procure  Other  Docks.  —  When  the  con- 
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furnish  a  berth. ' 

Sundays  and  Holidays.  —  In  the  absence  of  Custom  to  the  contrary,  where  there 
is  n  )  express  stipulation  as  to  time,  Sundays  and  holidays  are  to  be  deducted 
in  determining  what  was  reasonable  time  for  loading  or  unloading  in  any  par- 
ticular case.* 

c.  Fault  of  Shipowner  or  His  Agent.  —  In  no  case  is  the  charterer, 
freighter,  or  consignee  liable  for  delay  caused  by  the  shipowner  or  his  agents.' 

Readiness  of  Vessel.  —  Thus  he  is  not  liable  for  delay  while  the  vessel  is  not  in 
readiness  to  unload  in  accordance  with  the  contract,  if  the  failure  to  be  read}' 
is  not  due  to  his  own  fault.'* 

5.  Waiver  or  Settlement  by  Shipowner  or  His  Agent.  —  The  shipowner,  or  the 
master  as  his  agent,  m^y  waive  the  right  to  claim  damages  for  delay  by  acqui- 
escence therein.'    And  of  course  the  shipowner  may  compromise  or  settle  the 


signee  has  the  right  to  have  the  cargo  un- 
loaded at  a  particular  dock,  and  there  are  a 
number  of  other  vessels  wailing  to  be  first  un- 
loaded, he  is  not  bound  to  procure  another 
dock,  though  he  might  be  able  to  do  so.  The 
J.  E.  Owen,  54  Fed.  Rep.  185. 

Storing  Cargo.  —  The  master  of  a  vessel,  who 
has  agreed  to  carry  a  cargo  to  a  certain  port 
and  there  deliver  it  to  a  railroad  company,  to 
be  forwarded  to  the  consignee,  is  not  justified, 
on  his  arriving  at  the  port  and  finding  that  by 
reason  of  an  accumulation  of  vessels  there, 
the  railroad  company  cannot  unload  for  sev- 
eral days,  in  taking  the  cargo  to  another  port 
and  there  storing  it.  Strong  t/.  Certain  Quan- 
tity of  Wheat,  23  Fed.  Cas.  No,  13541. 

1.  When  Consignee  Is  Bound  to  Provide  a  Berth 
—  Rule  in  England. —  In  Tillett  -■.  Cwm  Avon 
Works,  2  Times  L.  Rep.  675,  where  no  time 
for  unloading  was  fixed  by  ihe  bill  of  lading, 
it  was  held  that  the  consignees  were  neverthe- 
less liable  for  delay  in  unloading  due  to  the 
fact  that  when  the  vessel  arrived  all  the  berths 
were  occupied  by  other  vessels  laden  with  car- 
goes belonging  to  them.  The  court  held  that 
they  were  bound  to  unload  within  a  reason- 
able time,  and  could  not  relieve  themselves  of 
their  liability  for  delay  because  they  had  ren- 
dered themselves  unable  through  previous 
engagements.  See  also  Ashcroft  v.  Crow 
Orchard  Colliery  Co.,  L.  R.  g  Q.  B.  540. 

In  the  United  States. —  In  Fulton  v.  Blake,  5 
Biss.  (L'.  S.)  371,  it  was  held  by  Judge  Blodg- 
ett,  that  persons  engaged  in  a  business  in 
which  goods  are  constantly  consigned  to  them 
are  bound  to  provide  or  arrange  for  sufficient 
dock  room  to  unload  the  vessels  as  they  arrive 
in  port  under  ordinary  circumstances,  though 
if  they  have  provided  ample  dock  room  for 
vessels  arriving  as  might  be  expected  under 
ordinary  circumstances,  they  are  not  in  fault 
or  liable  for  delay  due  to  insuflSciency  of  the 
dock  room  where  an  unusual  number  of  ves- 
sels arrive  because  of  circumstances  over 
which  they  have  no  control.  And  there  arc 
other  decisions  to  the  same  effect.  See  Esscl- 
tyne  v.  Elmore,  7  Biss.  (U.  S.)  69;  The  Z.  L. 
Adams.  26  Fed.  Rep.  655;  Whitehousc  v.  Hal- 
stead,  QO  III.  95. 

Where  the  freighter  or  consignee  is  re- 
quired to  provide  a  berth  according  to  this 
rule,  he  is  not  relieved  from  liability  for  delay 
due  to  an  accumulation  of  vessels  at  his  dock 
when  the  vessel  in  question  arrives  by  reason 
of  the  fact  that  the  vessel  might  have  made  the 


voyage  two  daj's  earlier  and  before  the  other 
vessels  were  placed  in  the  dock,  if  the  owner 
of  the  vessel  made  no  agreement  tp  perform 
the  voyage  in  any  specified  time  and  has  not 
taken  an  unusually  long  time.  Whitehouse  t. 
Halstead,  90  III.  95. 

2.  Exclusion  of  Sundays  and  Holidays.  — 
Houge  7\  Woodruff,  19  Fed.  Rep.  136;  Gronn 
7\  Woodruff,  19  Fed.  Rep.  143;  The  Mary  E. 
Taber,  i  Ben.  (U.  S.)  105;  Mitchell  v.  Lang- 
don,  10  Biss.  (U.  S.)  527;  Whitehouse  v.  Hal- 
stead,  90  111.  95. 

3.  Delay   Caused  by  Shipowner.  —  Riley 
Cargo  of  Iron  Pipes,  40  Fed.  Rep.  605;  David- 
son V.  Four  Hundred  Tons  Iron  Ore,  18  Fed. 
Rep.  94;  The  Scandinavia,  49  Fed.  Rep.  658. 

4.  Readiness  of  Vessel.  —  Gronn  v.  Woodruff, 
19  Fed.  Rep.  143. 

Disobedience  of  Consignee's  Instructions.  — 
Where  the  consignee  instructs  the  master  to 
take  the  vessel  to  a  certain  wharf  that  is  suit- 
able, in  a  certain  manner  that  is  reasonable, 
and  the  master,  though  unacquainted  with 
the  harbor,  endeavors  to  reach  the  w-harf  in 
another  manner,  and  the  vessel  is  thereby 
grounded,  the  consignee  is  not  liable  for  the 
delay  caused  thereby.  Holloway  v.  Lancy, 
27  Fed.  Rep.  877. 

General  Sliips.  —  Unless  there  is  some  agree- 
ment or  usage  to  the  contrary,  it  is  the  duty  of 
a  general  ship  to  find  a  berth  which  will  enable 
her  to  discharge  from  the  wharf.  Teilman 
V.  Plock,  17  Fed.  Rep.  268;  Carsanego  t. 
Wheeler,  16  Fed.  Rep.  24S. 

If  such  a  vessel  selects  a  dock  at  which  she 
can  discharge  only  a  part  of  her  cargo,  the 
consignees  of  the  remainder  are  not  liable  for 
delay  while  she  is  going  to  another  dock  to 
discharge  the  other  part  of  the  cargo.  Teil- 
man ■  •.  Plock,  21  Fed.  Rep.  349;  Carsanego 
Wheeler,  16  Fed.  Rep.  248. 

Such  a  vessel  cannot  hold  the  consignees 
liable  for  delay  if  it  goes  to  a  wharf  at  which 
the  customs  oflficers  will  not  weigh  the  cargo, 
or  to  a  wharf  whose  owners  will  not  permit 
the  cargo  to  be  landed.  Teilman  t.  Plock, 
21  Fed.  Rep.  349. 

5.  Acquiescence  and  Waiver.  —  Thus  in  Mc- 
Kcen  T.  Morse,  I  U.  S.  -App.  7,  where  there 
was  no  provision  for  demurrage  in  either  the 
charter-party  or  the  bill  of  lading,  and  the 
master  made  no  formal  protest  against  delay 
in  loading,  but  signed  the  bill  of  lading  with- 
out objection,  and  a  Ir)ngtime  afterwards  sued 
for  damages  for  the  delay,  it  was  held  that  he 
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cliiiiu.' 

6.  Effect  of  Custom  and  Usage.  —  When  no  time  for  loading  or  unloading  is 
specified,  all  reasonable  and  established  usages  and  customs  of  the  port  enter 
into  the  implied  contract.  The  charterer,  freighter,  or  consignee  is  bound  to 
load  or  unload  in  accordance  with  them,  and  is  liable  for  delay  caused  by  his 
failure  to  do  so.*  On  the  other  hand,  he  cannot  be  held  liable  for  delay  caused 
by  his  observance  of  them.'* 

Validity  of  Custom  or  Usage.  —  To  be  binding,  however,  the  custom  must  be 
established,  uniform,  and  reasonable.* 

IV.  Demurkage  or  Damages  in  Cases  of  Tort.  —  As  was  stated  at  the 
beginning  of  this  article,  demurrage  in  the  strict  sense  only  arises  ex  contractu. 
It  is  well  settled,  however,  that  damages  in  the  nature  of  demurrage  may  be 
recovered  for  a  tort  resulting  directly  in  the  detention  of  a  vessel,  and  the 
allowance  in  such  cases  has  been  called  demurrage.' 

Wrongful  Seizures  and  Captures.  —  Thus  damages  in  the  nature  of  demurrage  may 


could  not  recover,  as  he  had  waived  any  claim 
he  might  have  had  therefor. 

1.  Settlement  by  Part  Owner.  —  A  part  owner 
of  the  vessel  in  possession  may  settle  a  claim 
for  damag'es  in  the  nature  of  demurrage  so  as 
to  bind  the  other  part  owners.  Alexander  v. 
Dowie,  25  L.  J.  Exch.  281. 

What  Constitutes  a  Settlement.  —  Where  the 
carrier,  after  the  cargo  is  discharged,  settles 
with  the  consignees,  and  gives  a  receipt  "  in 
full  for  freight  and  charges,"  the  receipt  is  not 
evidence  that  a  claim  for  detention  of  the  ves- 
sel is  settled.  The  term  "  charges  "  does  not 
apply  to  such  a  claim,  but  refers  only  to  such 
expenses  as  the  master  of  the  vessel  has  paid, 
and  for  which  he  has  a  lien  on  the  cargo. 
Huntley  7\  Dovvs,  55  Barb.  (N.  Y.)  310. 

2.  Failure  to  Observe  Usages  and  Customs.  — 
Higgins  V.  U.  S.  Mail  Steamship  Co.,  3 
Blatchf.  (U.  S.)  282;  The  Z.  L.  Adams,  26  Fed. 
Rep.  655.  See  generally  the  title  Usages  and 
Cl'Stoms. 

3.  Right  to  Follow  Usages  and  Customs  — Eng- 
land. —  Burmester  v.  Hodgson,  2  Campb.  488. 

United  Stales.  —  Higgins  v.  U.  S.  Mail 
Steamship  Co.,  3  Blatchf.  (U.  S.)  282;  Houge 
7'.  Woodruff,  ig  Fed.  Rep.  136;  Gronn  v. 
Woodruff.  19  Fed.  Rep.  143;  Fulton  v.  Blake, 
5  Biss.  (U.  S.)  371;  Melloy  v.  Lehigh,  etc.. 
Coal  Co.,  37  Fed.  Rep.  377;  The  Elida,  31  Fed. 
Rep.  420;  The  M.  S.  Bacon  v.  Erie,  etc., 
Transp.  Co.,  3  Fed.  Rep.  344;  Addicks  i'. 
Three  Hundred  and  Fifty-Four  Tons  Crude 
Kainit,  23  Fed.  Rep.  727;  Irzo  v.  Perkins,  10 
Fed.  Rep.  779. 

Time  Allowed  to  Furnish  Dock.  —  Thus  the 
consignee  is  entitled  to  the  time  allowed  by 
the  custom  of  the  port,  after  notice  of  the  ves- 
sel's arrival,  in  which  to  furnish  a  dock,  if  the 
time  is  not  unreasonable.  Fulton  v.  Blake,  5 
Biss.  (U.  S.)  371;  Mitchell  e/.  Langdon,  10 
Biss.  (U.  S.)  527,  9  Fed.  Rep.  472. 

Unloading  in  Turn.  —  And  he  cannot  be  held 
liable,  in  the  absence  of  express  agreement, 
for  delay  caused  by  the  vessel's  awaiting  her 
turn  in  accordance  with  the  custom  of  the 
port.  The  M.  S.  Bacon  v.  Erie,  etc.,  Transp. 
Co.,  3  Fed.  Rep.  344.  See  supra,  this  section, 
Causes  of  Delay,  paragraph  Unloading  in 
Turn. 

4.  Validity  of  Custom  and  Usage.  —  Gronstadt 
V.  Witthoff,  15  Fed.  Rep.  265.  See  supra,  this 
title,  Express  Contracts  as  to  Time — Effect  of 


Custom  and  Usage.  And  see  the  title  Usages 
AND  Customs. 

In  Fulton  v.  Blake,  5  Biss.  (U.  S.)  371,  a 
custom  of  the  port  of  Chicago  allowing  the 
consignee  of  goods  one  day  to  provide  a  dock 
was  held  not  unreasonable  in  the  absence  of 
peculiar  circumstances  rendering  it  so.  And 
see  Mitchell  Langdon,  10  Biss.  (U.  S.)  527,  9 
Fed.  Rep.  472. 

In  S(rong  v.  Certain  Quantity  of  Wheat,  23 
Fed.  Cas.  No.  13541,  it  was  held  that  a  custom 
of  the  lake  ports,  that  on  failure  of  the  con- 
signee to  provide  for  the  delivery  of  the  prop- 
erty consigned  to  him,  for  twenty-four  hours 
after  notice  of  its  arrival,  the  master  might 
store  the  same,  subject  to  charges,  at  the  near- 
est port,  was  not  a  reasonable  custom  at  a 
port  where  there  was  no  facility  for  discharg- 
ing the  cargo  except  at  one  place. 

5.  Demurrage  in  Cases  of  Tort.  —  The  Apollon, 
9  Wheat.  (U.  S.)  362;  The  Steamboat  Thomas 
Kiley,  3  Ben.  (U.  S.)  228.  "  It  is  now  said," 
observed  Mr.  Justice  Story,  in  the  case  first 
cited,  "  that  demurrage  always  arises  ex  co7i- 
tractu,  and,  therefore,  cannot  furnish  any  rule 
of  compensation  in  cases  of  tort.  The  practice 
in  courts  of  admiralty  has  certainly  been 
otherwise;  and  the  very  cases  cited  at  the  bar 
show  that  no  distinction  has  been  taken,  as  to 
its  application,  between  cases  of  contract  and 
cases  of  tort.  In  truth,  demurrage  is  merely 
an  allowance  or  compensation  for  the  delay  or 
detention  of  a  vessel.  It  is  often  a  matter  of 
contract,  but  not  necessarily  so.  The  very 
circumstance  that  in  ordinary  commercial 
voyages  a  particular  sum  is  deemed  by  the 
parties  a  fair  compensation  for  delays,  is  the 
very  reason  why  it  is,  and  ought  to  be,  adopted 
as  a  measure  of  compensation,  in  cases  cx 
delicto.  What  fairer  rule  can  be  adopted  than 
that  which  founds  itself  upon  mercantile 
usage  as  to  indemnity,  and  fixes  a  recompense 
upon  the  deliberate  consideration  of  all  the 
circumstances  attending  the  usual  earnings 
and  expenditures  in  common  voyages?  It  ap- 
pears to  us  that  an  allowance,  by  way  of  de- 
murrage, is  the  true  measure  of  damages  in 
all  cases  of  mere  detention,  for  that  allowance 
has  reference  to  the  ship's  expenses,  wear  and 
tear,  and  common  employment.  Every  other 
mode  of  adjusting  compensation  would  be 
merely  speculative,  and  liable  to  the  greatest 
uncertainties." 
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be  recovered  when  a  vessel  has  been  wrongfully  captured  or  seized,  and  restored 
after  a  detention.* 

Collision  Cases.  — •  And  it  is  well  settled  that  in  estimating  the  loss  in  cases  of 
collision  damages  in  the  nature  of  demurrage  are  to  be  allowed  for  necessary 
detention  of  the  vessel  caused  thereby,  w'hether  for  the  purpose  of  repairs  or 
for  any  other  cause  due  directly  to  the  collision.* 

Actual  Loss  Necessary.  —  To  entitle  the  owner  or  charterer  of  a  vessel  to  recover 
such  damages,  however,  he  must  have  sustained  actual  loss  by  reason  of  the 
detention.-* 

V.  Damages  for  Detention  of  Railroad  Cars,  etc.  —  By  the  decided 
weight  of  authority,  a  railroad  company,  by  regulations  brought  to  the 
notice  of  shippers  and  consignees  of  goods,  may  make  a  reasonable 
charge  in  the  nature  of  demurrage  for  the  detention  of  its  cars  by 
unreasonable    delay  in  unloading  them,*  unless  there  is  some  statutory 


1.  Wrongful  Seizures  and  Captures. —  In  The 

Apollon,  9  Wheat.  (U.  S.)  362,  damages  were 
allowed  for  the  detention  of  a  vessel  which 
had  been  illegally  seized  by  customs  officers. 

In  The  Schooner  Lively,  i  Gall.  (U.  S.)  315, 
such  damages  were  allowed  where  a  vessel 
was  illegally  captured  as  a  prize,  and  libeled 
without  probable  cause,  and  restitution 
decreed. 

And  in  The  Nuestra  Senora  de  Regla,  108 
U.  S.  92,  it  was  held  to  be  well  settled  that 
such  damages  may  be  allowed  on  a  decree  of 
restitution  where  a  vessel  has  been  seized  as  a 
prize  and  the  captors  have  failed  to  institute 
judicial  proceedings  for  her  condemnation 
without  unnecessary  delay.  See  also  The 
Corier  Maritimo,  i  Rob.  Adm.  241;  The  Zee 
Star,  4  W.  Rob.  71;  The  San  Juan  Baptista,  5 
Rob.  Adm.  33;  Talbot  v.  Janson,  3  Dall.  (U. 
S.)  133- 

A  Decree  of  Acquittal,  on  a  proceeding  in  rem, 
without  a  certificate  of  probable  cause  of  seiz- 
ure, and  not  appealed  from  with  effect,  is  con- 
clusive, in  a  libel  for  damages,  that  there  was 
no  justifiable  cause  of  seizure.  The  Apollon, 
9  Wheat.  (U.  S.)  362. 

A  Malicious  Libel  in  Rem,  resulting  in  the  de- 
tention of  a  vessel  and  loss  to  the  owner, 
would  undoubtedly  give  the  owner  the  right 
to  recover  damages  for  the  detention.  See 
The  Victor,  Lush.  72;  The  Margaret  Jane,  L. 
R.  2  Adm.  &  Eccl.  345;  The  Cheshire  Witch, 
B.  &  L.  362. 

But  the  arrest  and  detention  of  a  vessel  by 
legal  process  in  a  suit  in  rem,  which,  although 
unfounded,  is  not  mala  fides,  does  not  entitle 
the  owner  to  damages.  The  Evangelismos,  12 
Moo.  P.  C.  352;  Turnbull  v.  The  Ship  Strath- 
navcr,  L.  R.  i  App.  67;  Portland  Shipping  Co. 
V.  The  Alex  Gibson,  44  Fed.  Rep.  371;  The 
Swedish  Bark  Adolph,  5  Fed.  Rep.  114;  Kemp 
V.  Brown,  43  Fed.  Rep.  391. 

2.  Collision  Cases  —  England.  —  The  Gazelle, 
2  Rol).  Adm.  279;  The  Clarence,  3  Rob.  Adm. 
283;  The  Betsey  Caines,  2  Hagg.  Adm.  28. 

Canada.  —  The  Nettles  worth,  q  Quebec  L. 
Rep.  359;  The  Normanton,  3  Quebec  L.  Rep. 
303. 

United  States.  —  Sturgis  v.  Clough,  I  Wall. 
(U.  S.)  269;  The  Baltimore,  S  Wall.  (U.  S.)  385; 
Williamson  v.  Barrett,  13  I  low.  (U.  S.)  loi ; 
The  Potomac,  105  U.  S.  630;  The  Natchez, 
24  C.  C.  A.  49,  41  U.  S.  App.  708,  73  Fed.  Rep. 
183;  The  Cayuga,  8  C.  C.  A.  188,  16  U.  S. 


App.  577,  59  Fed.  Rep.  483;  The  Margaret  J. 
Sanford,  37  Fed.  Rep.  148;  Leonard  v.  Whit- 
will,  19  Fed.  Rep.  547;  The  Steamboat  Thomas 
Kiley,  3  Ben.  (U.  S.)  228;  Swift  v.  Brownell,  I 
Holmes  (LI.  S.)  467;  The  Stromless,  i  Lowell 
(U.  S.)  153;  The  Morning  Star,  4  Biss.  (U.  S.) 
62. 

And  see  the  cases  cited  infra,  this  title. 
Amount  of  Demurrage  or  Damages  —  Damages 
in  Cases  of  Tort. 

Recovery  by  Ckarterers.  —  There  may  be  a  re- 
covery of  such  damages  by  the  charterers  of 
a  vessel  if  they  have  suffered  loss  by  the  de- 
tention of  it.  Thus,  where  a  vessel  under 
charter  was  injured  by  a  collision  caused  by 
another  vessel,  the  charter-party  providing 
that  in  case  of  damage  the  hiring  should  cease 
until  she  could  be  repaired,  it  was  held  that 
an  action  by  the  charterers  against  the  offend- 
ing ship  for  the  detention  would  lie.  The 
Nettlesworth,  9  Quebec  L.  Rep.  359. 

3.  Actual  Loss  Necessary.  —  The  Nettles- 
worth,  9  Quebec  L.  Rep.  359;  Charlton  v.  The 
Colorado,  3  Can.  E.xch.  Rep.  263;  The  Po- 
tomac, 105  U.  S.  630;  The  R.  L.  Maybey,  4 
Blatchf.  (U.  S.)  439.  See  infra,  this  title, 
Amount  of  Demurrnge  or  Damages. 

4.  Detention  of  Railroad  Cars  —  Colorado.  — 
Union  Pac,  etc.,  R.  Co.  v.  Cooke,  (Colo.  Dist. 
Ct.)  50  Am.  &  Eng.  R.  Cas.  89,  note. 

Georgia.  —  Miller  v.  Georgia  R.,  etc.,  Co.,  88 
Ga.  563,  30  Am.  St.  Rep.  170,  50  Am.  &  Eng. 
R.  Cas.  79,  eiting  2  Am.  a.nd  Enc;.  Encvc.  ok 
Law  (ist  ed.)  787. 

Kentucky.  —  Kentucky  Wagon  Mfg.  Qo.\v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1891)  50  Am.  & 
Eng.  R.  Cas.  90,  note;  Kentucky  Wagon  Mfg. 
Co.  V.  Ohio,  etc.,  R.  Co.,  98  Ky.  152. 

Massachusetts.  —  Miller  v.  Mansfield,  112 
Mass.  260. 

A^e7v  York.  —  Crommelin  7'.  New  York,  etc., 
R.  Co.,  I  Abb.  App.  Dec.  (N.  Y.)  472,  4  Keycs 
(N.  Y.)  90,  10  Bosw.  (N.  Y.)  77. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  Adams, 
90  Va.  393,  44  Am.  St.  Rep.  916.  citing  2 
Am.,  and  Eno.  Encyc.  or  Law  (ist  ed.)  878- 
88r. 

Texas. —  But  it  has  been  held  that  where  a 
carrier  delays  in  delivering  goods,  and  the 
consignee  refuses  to  accept  them  on  the  ground 
of  the  delay,  he  cannot  be  held  liable  for  de- 
murrage fixed  by  rules  of  the  company  of 
which  he  had  no  notice,  though  he  may  have 
had  no  right  to  refuse  to  accept  the  goods. 
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prohibition.'  The  charges,  however,  must  be  reasonable.-  In  a  few  cases 
tlie  riL;ht  to  make  such  a  chartjc  has  been  denied.* 

VI.  Amount  of  Demurrage  or  Damages  —  1.  Express  Contract  for  Demur- 
rage. —  In  the  case  of  demurraj^e  proper,  that  is,  where  the  charter-party  or 
bill  of  lading  expressly  fixes  the  amount  or  rate  to  be  paid  for  delay,  there  is 
little  difficulty  in  determining  the  amount  to  be  allowed.  It  is  the  amount 
fixed,  and  is  determined  by  a  construction  of  the  contract.'* 


Huumbach  Gulf,  etc.,  R.  Co.,  4  Tex.  Civ. 
App.  650. 

Sack  Demurrage. — -A  railroad  company  which 
is  cnj^ajjc-ii  in  the  carriage  of  grain,  and  which 
furnishes  sacks  for  the  purpose  of  shipment, 
may  inake  regulations  and  incorporate  them 
in  contracts  of  shipment,  making  the  con- 
signor or  consignee  liable  for  demurrage,  or 
damages  in  the  nature  of  demurrage,  for  de- 
tention of  the  sacks  furnished.  The  rights 
iind  liabilities  of  the  parties  in  such  a  case 
will  depend  upon  a  construction  of  the  con- 
tract and  the  regulations  embodied  in  it.  See 
Great  Northern  R.  Co.  --.  Wyles,  2  C.  B.  N.  S. 
344.  -^9  1-.  C.  L.  344. 

Collection  of  Charge  by  Company  Not  Owning 
Car. —  When  by  the  usage  among  carriers  a 
railroad  company  into  whose  custody  a 
car  belonging  to  another  company  is  de- 
livered is  entitled  to  the  earnings  of  the  car 
while  in  its  custody,  it  may  properly  collect 
a  charge  for  detention  of  the  car.  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio,  etc.,  R.  Co.,  98  Ky. 
352. 

Keeping  Car  in  Readiness  for  Shipper  or  Con- 
signee.—  The  Georgia  court  in  a  leading  case 
said,  in  substance;  "  In  construing  the 
phraseology  of  a  regulation  expressed  in  this 
language:  It  is  understood  that  said  car  or 
cars  are  to  be  placed  and  remain  accessible  to 
the  consignee  for  the  purpose  ef  unloading 
during  the  period  in  which  they  are  held  free 
of  demurrage,  and  that  when  the  period  for 
such  demurrage  charge  commences  they  are 
to  remain  accessible  to  the  consignee  for  un- 
loading purposes,  —  the  course  and  exigencies 
of  business  are  necessarily  to  be  regarded; 
and  hence  the  cars,  after  their  arrival  at 
their  destination,  thoigh  not  kept  accessible 
at  every  moment  of  time,  are  to  be  treated  as 
being  and  remaining  accessible  if  the  carrier 
is  always  ready  to  render  them  so  within  the 
shortest  practicable  time  —  not  longer  than  a 
few  hours  —  after  being  notified  that  the  cus- 
tomer is  ready  to  unload."  Miller  v.  Georgia 
R.,  etc.,  Co.,  88  Ga.  563,  30  Am.  St.  Rep.  170, 
50  Am.  &  Eng.  R.  Cas.  79. 

When  Regulation  Binding.  —  As  between  the 
carrier  and  customers  who  have  notice  of 
the  regulation  before  shipments  are  made,  the 
regulation  is  operative  whether  indicated  upon 
bills  of  lading  or  not,  and  whether  the  ship- 
ments are  made  to  the  order  of  the  consignee 
with  the  customary  direction  to  notify  the  cus- 
tomer, or  directly  to  the  customer  himself. 
Miller  v.  Georgia  R.,  etc.,  Co.,  88  Ga.  563,  30 
Am.  St.  Rep.  170,  50  Am.  *  Eng.  R.  Cas.  79. 

Failure  to  Consult  Shippers  in  Establishing 
Rules,  and  organizing  an  association  of  car- 
riers to  enforce  the  same,  for  charging  demur- 
rage for  the  detention  of  railroad  cars,  does 
not  of  itself  render  the  rules  invalid.  Ken- 


tucky Wagon  Mfg.  Co.  v.  Ohio,  etc.,  R.  Co., 
98  Ky.  152. 

Want  of  Reciprocity.  —  Nor  are  such  rules 
invalidated  by  the  fact  that  they  do  not 
provide  for  reciprocity  by  making  carriers 
liable  for  unreasonable  delay.  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio,  etc.,  R.  Co.,  98  Ky. 
152. 

1.  Statutory    Prohibition   of   Charges.  —  The 

Code  of  ]'irgiina  1202,  1203)  allows  rail- 
road companies  to  charge  certain  rates  of  loll 
for  transportation  of  goods,  and  provides  that 
they  may  also  make  a  charge  "  for  the  weigh- 
ing, storage,  and  delivery  of  articles  at  any 
depot  or  warehouse  of  the  company."  It  then 
declares  that  "  it  shall  not  be  lawful  for  any 
railroad  company  or  its  agent  to  charge  or  re- 
ceive any  fee  or  commissions  other  than  the 
regular  transportation  fees,  storage,  and  other 
charges  authorized  by  law,  for  manifesting, 
receiving,  or  shipping  any  goods  or  other  arti- 
cles for  transportation  on  such  railroad."  In 
Norfolk,  etc.,  R.  Co.  v.  Adams,  90  Va.  393,  44 
Am.  St.  Rep.  916,  it  was  held  that  railroad 
companies  were  not  prohibited  from  charging 
a  reasonable  amount  for  detention  of  freight 
cars  beyond  a  certain  time  after  notice  to  the 
consignee  of  their  arrival,  as  such  charge  was 
not  within  the  purview  or  purpose  of  the  stat- 
ute. Judges  Lacy  and  Hinton,  however,  dis- 
sented. 

2.  Charges  Must  Be  Reasonable.  —  Miller  v. 

Georgia  R.,  etc,  Co.,  83  Ga.  563,  30  Am.  St. 
Rep.  170,  50  Am.  &  Eng.  R.  Cas.  79;  Baum- 
bach  V.  Gulf,  etc.,  R.  Co.,  4  Tex.  Civ.  App. 
650. 

A  rate  of  one  dollar  per  day  for  each  rail 
road  car  thus  devoted  to  the  use  of  storing 
freight  is  not  necessarily  unreasonable  because 
cars  are  of  different  sizes  and  vary  in  capacity, 
nor  because  a  fraction  of  a  day  is  charged  for 
as  a  whole  day,  nor  because  the  customary 
rate  of  storage  in  warehouses  or  elevators  is 
much  lower;  nor  is  it,  as  matter  of  law,  un- 
reasonable for  any  cause.  Miller  v.  Georgia 
R.,  etc.,  Co.,  88  Ga.  563,  30  Am.  St.  Rep.  170, 
50  Am.  &  Eng.  R.  Cas.  79.  See  also  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio,  etc.,  R.  Co.,  98 
Ky.  152. 

3.  Cases  Denying  Such  Right.  —  Chicago,  etc., 
R.  Co.  V.  Jenkins,  103  111.  58S;  Burlington, 
etc.,  R.  Co.  V.  Chicago  Lumber  Co.,  15  Neb. 
390.  See  the  criticism  of  these  decisions  in 
Miller  v.  Georgia  R.,  etc.,  Co.,  88  Ga.  563.  30 
Am.  St.  Rep.  170,  50  Am.  &  Eng.  R.  Cas.  79. 

4.  Express  Contract  for  Demurrage. —  When 
the  contract  allows  a  certain  number  of  days 
on  demurrage  after  the  lay  days,  and  provides 
that  all  time  on  demurrage  is  to  be  paid  for  at 
a  certain  sum  per  hour,  the  demurrage  days 
are  to  be  counted  as  of  twenty-four  hours  each, 
and  the  stipulated  sum  is  to  be  paid  for  each 
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2.  Damages  in  the  Nature  of  Demurrage  —  In  General.  —  When  the  contract 
does  not  fix  the  amount  or  rate  to  be  paid,  the  measure  of  damages  is  com- 
pensation for  the  time  the  vessel  is  actually  detained  by  the  charterer, 
freighter,  or  consignee  beyond  the  time  allowed  by  the  contract,  or  beyond  a 
reasonable  time  if  no  time  is  specified.* 

Usual  Net  Earnings  of  Vessel.  —  The  prevailing  method  of  computing  such  com- 
pensation is  to  allow  the  probable  net  earnings  of  the  vessel  during  the  period 
of  her  detention;  that  is,  the  gross  freight  which  it  would  have  earned  under 
ordinary  circumstances  in  its  usual  course  of  employment,  deducting  the 
amount  that  would  have  been  expended  in  earning  it.* 

Delay  After  Days  of  Demurrage.  —  When  no  rate  is  fixed  for  delay  after  the 
specified  days  of  demurrage,  compensation  for  actual  loss  is  the  measure  of 
damages,  but  this  is privia  facie  the  sum  allowed  during  the  days  of  demurrage.^ 

Remote  Consequences.  —  In  all  cases  the  damages  to  be  recovered  are  limited  to 
compensation  for  the  actual  detention  by  the  defendant  or  libelee.  There 
can  be  no  recovery  for  remote  consequential  injury,  as  for  injury  to  the  ves- 


hour,  and  not  merely  for  each  usual  working 
hour.  Thus,  under  such  a  contract,  where  the 
vessel  was  detained  two  days  and  three  hours 
over  the  lay  days,  the  allowance  was  made  for 
the  whole  time  —  fifty-one  hours  —  instead  of 
for  the  usual  working  hours,  which  would 
have  been  only  ten  hours  each  day.  Hull  v. 
Cargo  of  Piij;-Iron,  37  Fed.  Rep.  124, 

1.  Damages  in  the  Nature  of  Demurrage.  — 
Huron  Barge  Co.  v.  Turney,  79  Fed.  Rep.  109; 
Sprague  v.  West,  Abb.  Adm.  548;  Sheppard  v. 
Philadelphia  Butchers'  Ice  Co.,  21  Fed.  Cas. 
No.  12757;  Clendaniel  v.  Tuckerman,  17 
Barb.  (X.  Y.)  184. 

Detention  Not  Beyond  Time  Allowed.  —  When 
a  certain  time  is  allowed  for  loading  or  unload- 
ing, damages  can  be  recovered  only  for  such 
detention  as  was  beyond  that  time.  Thus 
where  a  charter-party  required  the  charterer  to 
load  with  "  customary  dispatch,"  and  he  neg- 
ligently loaded  a  wrong  cargo  and  was  obliged 
to  discharge  the  same,  but  used  a  great  deal 
more  than  customary  dispatch  after  the  error 
was  discovered,  it  was  held  that  the  measure 
of  damages  was  not  demurrage  for  the  time 
spent  in  such  loading  and  unloading,  but  the 
time  spent  in  getting  the  vessel  loaded  over 
the  time  it  would  have  taken  to  load  with  cus- 
tomary dispatch.  Creighton  v.  Dilks,  49  Fed. 
Rep.  107. 

Necessity  to  Prove  Actual  Damages.  —  It  has 

been  held  that  actual  damages  must  be  proved, 
and  that  in  the  absence  of  such  proof  nominal 
damages  even  cannot  be  recovered.  Dayton 
V.  Parke,  142  N.  Y.  391.  See  also  Marchand 
V.  Reiiaud,  6  L.  C.  Jur.  iig. 

2.  Usual  Net  Earnings.  —  Sprague  v.  West, 
Abb.  Adm.  54S;  Sheppard  v.  Philadelphia 
Butchers'  Ice  Co.,  2i  Fed.  Cas.  No.  12757; 
Huron  Barge  Co.  z/.  Turney,  79  Fed.  Rep.  log; 
Bixby  V.  Bennett,  3  Daly  (N.  Y.)  225. 

The  inquiry  is  as  to  the  probable  earnings  of 
the  vessel  in  its  usual  course  of  employment 
and  not  in  an  unusual  employment,  and  under 
ordinary,  not  extraordinary,  circumstances. 
Sheppard  v.  Philadelphia  Butchers'  Ice  Co., 
21  Fed.  Cas.  No.  12757. 

Inquiry  into  Subsequent  Period.  —  As  the 
measure  of  compensation  is  the  probable  net 
earnings  during  the  period  of  the  detention, 
inquiry  into  a  subsequent  period  has  been  held 


inadmissible.  Huron  Barge  Co.  v.  Turney, 
79  Fed.  Rep.  109. 

Deduction  of  Probable  Expenses. —  It  is  not 
proper  to  allow  the  gros=  freight  the  vessel 
would  have  earned.  The  probable  expenses 
of  the  vessel,  as  for  supplies,  wages  and  board 
of  the  crew,  port  charges,  etc.,  must  be  de- 
ducted. Sheppard  v.  Philadelphia  Butchers' 
Ice  Co.,  21  Fed.  Cas.  No.  12757. 

Deduction  of  Actual  Earnings.  —  And  as  a  rule 
the  actual  earnings  of  the  vessel,  if  any,  dur- 
ing the  period  of  detention,  must  be  deducted. 
In  Pregenzer  Burleigh,  6  Misc.  Rep.  (N.  Y. 
C.  PI.)  140,  which  was  an  action  for  damages 
for  delay  in  loading,  it  was  held  that  extra 
profits  made  by  the  plaintiff,  by  reason  of  the 
load  ultimately  given  him  being  more  profit- 
able than  the  one  promised  would  have  been, 
should  be  considered  in  reduction  of  dam- 
ages. 

Joint  Plaintiffs  or  Libelants. —  In  Jebsen  v. 
East,  etc.,  India  Dock  Co.,  L.  R.  10  C.  P.  300, 
which  was  an  action  for  breach  of  a  contract 
for  the  quick  discharge  of  a  ship  made  with 
several  persons  jointly,  where  some  of  the 
plaintiffs  had  made  profits  by  reason  of  such 
breach  of  contract  which  they  would  not  other- 
wise have  made,  through  another  ship  in 
which  they  were  interested  having  been  sub- 
stituted for  the  purpose  for  which  the  formei 
ship  was  required,  it  was  held  that  the  amount 
of  the  joint  damages  could  not  be  reduced  by 
the  profits  so  made  by  some  of  the  plaintiffs  in- 
dividually. 

3.  Delay  After  Demurrage  Days.  —  "  If  a  ship  is 
detained  beyond  her  days  of  tlcmurrage,"  said 
Lord  Ellenborough,  "  pi  inia  facir  the  sum 
allowed  as  demurrage  shall  be  taken  as  the 
measure  of  compensation.  This  is  a  rule  both 
of  convenience  and  of  justice.  But  it  is  open 
to  the  shipowner  to  show  that  more  damage 
has  been  sustained,  and  to  the  freighter  to 
show  there  has  been  less,  than  would  thus  be 
compensated.  In  this  case  no  more  than  the 
stipulated  allowance  for  the  flemurrage  days 
is  claimed  by  the  owner,  and  the  jury  will  say 
wheiher  he  isentitled  to  so  much."  Moorsom 
V.  Bell,  2  Campb.  616.  See  also  New  York,  etc., 
R.  Co.  V.  Church.  58  Fed.  Rep.  600,  7  C.  C. 
A.  384,  5  U.  S.  App.  484;  Benson  v.  Atwood, 
13  Md.  21,  71  Am.  Dec.  611. 
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sel  from  storms,  etc.,  which  would  not  have  been  encountered  except  for  the 
detention,  or  for  delay  by  reason  of  ice,  storms,  etc.,  after  the  detention.* 

Existence  of  other  Causes  of  Delay.  —  On  the  other  hand,  damages  for  detention 
are  not  to  be  refused  because,  even  if  the  vessel  had  been  loaded  or  unloaded 
in  proper  time,  it  would  have  been  delayed  by  ice  or  storms,  etc.  * 

Interest.  —  Demurrage  in  the  Strict  Sense  bears  interest  from  the  time  it  is  due 
according  to  the  terms  of  the  contract."'* 

Damages  in  the  Nature  of  Demurrage  for  failure  to  load  or  unload  within  the  time 
fixed  by  the  contract,  or  within  a  reasonable  time  when  no  time  is  fixed,  bear 
interest  from  the  date  of  the  demand.'* 

3.  Damages  in  Cases  of  Tort.  —  When  a  vessel  is  detained  as  a  direct  conse- 
quence of  the  wrongful  act  or  omission  of  another,  so  that  the  owner  or  char- 
terer is  entitled  to  damages  in  the  nature  of  demurrage,*  the  measure  of  such 
damages  is  full  compensation  for  the  loss  sustained  by  the  detention.® 

Wrongful  Seizures  and  Captures.  —  This  rule  applies  in  the  case  of  a  wrongful 
seizure  or  capture,  when  the  vessel  is  returned  after  a  detention.' 

Cases  of  Collision. — And  it  applies  to  cases  of  collision,  when  the  vessel  is  not 
lost,  but  merely  injured  and  delayed,  whether  the  delay  be  for  the  purpose  of 
necessary  repairs**  or  for  other  purposes.® 


1.  Remote  Consequences  —  Injury  to  Vessel  from 
Storms,  etc.  —  Tobin  Symonds,  6  Nova  Scotia 
141;  Clendaniel  Tuckerman,i7  Barb.  (N.  Y.) 
1S4.  See  Randall  v.  Sprague,  21  C.  C.  A.  334, 
33  U.  S.  App.  464,  74  Fed.  Rep.  247. 

2.  Existence  of  Other  Causes  of  Delay.  —  Ran- 
dall V.  Sprague,  21  C.  C.  A.  334,  33  U.  S.  App. 
464,  74  Fed.  Rep.  247. 

3.  Interest  on  Demurrage.  —  In  Milburn  v. 
Thirty-five  Thousand  Bo.xes  of  Oranges,  etc., 
6  C.  C.  A.  317,  14  U.  S.  App.  562,  57  Fed.  Rep. 
236,  it  was  held  that  where  a  charter-party 
stipulates  for  demurrage  at  a  certain  rate  per 
day,  and  the  master  demands  the  amount  due 
each  day,  interest  should  be  allowed  from  the 
tirr.e  of  each  demand. 

4.  Interest  on  Damages.  —  Hall  v.  Barker,  64 
Me.  339. 

5.  Damages  in  Cases  of  Tort. — See  supra,  this 
title,  Demurrage  or  Damages  in  Cases  of  Tort. 

6.  The  Clarence,  3  Rob.  Adm.  283;  The 
Potomac,  105  U.  S.  630;  The  Baltimore,  8 
Wall.  (U.  S.)  377;  The  Armenia,  81  Fed.  Rep. 
227,  26  C.  C.  A.  338,  39  U.  S.  App.  638.  And 
see  the  cases  cited  in  the  following  notes. 

7.  Wrongful  Seizures  and  Captures  —  England. 
—  See  The  Gorier  Maritime,  I  Rob.  Adm.  241 ; 
The  Zee  Star,  4  W.  Rob.  71;  The  San  Juan 
Baptista,  5  Rob.  Adm.  33. 

United  States.  —  The  Apollon,  9  Wheat.  (U. 
S.)  362;  The  Schooner  Lively,  i  Gall.  (U.  S.) 
315;  The  Nuestra  Senora  de  Regla,  108  U.  S. 
92. 

Eeference  to  Court  of  Claims  —  Joint  Eesolution 
of  Congress  Construed.  —  In  the  case  of  the  ship 
Meteor,  which  had  been  wrongfully  seized  by 
the  United  States  for  an  alleged  violation  of 
the  neutrality  laws,  just  as  she  was  about  to 
start  on  a  voyage,  a  joint  resolution  of  Con- 
gress referring  the  case  to  the  Court  of  Claims 
to  determine  the  amount  of  damages  to  be 
allowed  the  owners  limited  the  recovery  to 
damages  actually  sustained,  and  provided  that 
such  damages  should  "  only  include  deten- 
tion, deterioration,  and  actual  expenditures," 
and  excluded  "  all  damages  for  loss  of  market 
or  breaking  up  a  voyage."    It  was  held  by 


the  Court  of  Claims  that  the  joint  resolution  in 
excluding  damages  "  for  loss  of  market  or 
breaking  up  a  voyage  "  excluded  any  allow- 
ance of  demurrage  compensation  for  the  deten- 
tion of  the  vessel.  Forbes  v.  U.  S.,  10  Ct.  of 
CI.  248. 

8.  Collision  —  Delay  for  Repairs  —  England.  — 
The  Gazelle,  2  Rob.  Adm.  279;  The  Clarence, 
3  Rob.  Adm.  283. 

Canada.  —  The  Normanton,  3  Quebec  L. 
Rep.  303;  The  Nettles  worth,  9  Quebec  L.  Rep. 
359- 

United  States.  —  Williamson  v.  Barrett,  13 
How.  (U.  S.)  loi,  affir?nin<^  McLean  (U.  S.) 
589;  The  Baltimore,  8  Wall.  (U.  S.)  377;  The 
Potomac,  105  U.  S.  630;  The  Steam  Ferry- 
Boat  Baltic,  3  Ben.  (U.  S.)  195 ;  Swift  v.  Brown- 
ell,  I  Holmes  (U.  S.)  467;  The  Stromless,  I 
Lcwell  (U.  S.)i53;  North  Shore  Staten  Island 
Ferry  Co.  v.  The  Huguenots,  18  Fed.  Cas.  No. 
10,330. 

And  see  the  other  cases  cited  in  the  notes 
following. 

Further  Repairs.  —  The  allowance  may  in- 
clude damages  for  detention  during  further  re- 
pairs, where  the  first  repairs  are  found 
insufficient  after  a  voyage.  Larrabee  v.  The 
Piedmont,  14  Fed.  Cas.  No.  8095. 

Repairs  by  Wrongdoer  Increasing  Value.  —  The 
fact  that  the  owner  of  the  vessel  in  fault  in  a 
collision,  by  putting  repairs  on  the  injured 
vessel  made  her  worth  more  than  she  was 
worth  before  the  collision,  is  no  ground  for  re- 
fusing damages  for  delay  while  making  such 
repairs.    The  Santee,  6  Blatchf.  (U.  S.)  I. 

Sale  of  Vessel  Instead  of  Repair.  —  If  the  own- 
ers of  a  vessel  injured  in  a  collision  elect  to 
have  her  sold  in  her  damaged  condition,  they 
cannot  recover  damages  in  the  nature  of  de- 
murrage.   La  Champagne,  53  Fed.  Rep.  398. 

9.  Delay  for  Purpose  Other  than  Repairs.  — 
Ordinarily  the  delay  is  for  the  purpose  of  re- 
pairs, but  there  may  be  a  recovery  for  delaj- 
for  other  purposes.  Thus,  in  Leonard  v. 
Whitwill,  19  Fed.  Rep.  547,  where  two  vessels 
came  into  collision,  one  was  allowed  damages 
in  the  nature  of  demurrage  for  delay  caused 
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Necessity  to  Show  Actual  Loss.  —  In  all  cases  it  is  necessary  that  it  be  made  to 
appear  that  the  delay  resulted  in  actual  loss  of  service.* 

Method  of  Computing  Such  Damages.  —  The  methods  laid  down  by  the  courts  for 
computing  damages  for  detention  in  cases  of  tort  have  not  been  uniform,  and 
it  is  difficult  to  deduce  a  fixed  rule  from  the  cases. 

Probable  Profits  of  Voyage.  —  It  has  been  said  that  the  probable  profits  of  a  voy- 
age cannot  furnish  a  just  basis  for  the  computation  of  damages  in  cases  of 
marine  tort.*  But  there  are  cases  in  which  this  method  of  computation  has 
been  adopted,  where  the  ship  was  under  contract  at  the  time  of  the  injury.* 
Such  a  basis  clearly  cannot  be  just  in  all  cases.* 


by  conveying  the  captain  and  crew  of  the 
other  to  shore,  the  latter  vessel,  through  whose 
fault  the  collision  occurred,  having  been  sunk. 

1.  Actual  Loss  Necessary  —  England. — The 
Clarence,  3  Rob.  Adm.  283;  The  South  Sea, 
Swab.  Adm.  141 ;  The  Inflexible,  Swab.  Adm. 
200. 

Canada.  —  Charlton  v.  The  Colorado,  3  Can. 
Exch.  Rep.  263. 

United  States.  —  The  Potomac,  105  U.  S. 
630;  The  Armonia,  Si  Fed.  Rep.  227,  26  C.  C. 
A.  338,  39  U.  S.  App.  638;  The  Steam  Ferry- 
Boat  Baltic,  3  Ben.  (U.  S.)  195;  The  May- 
flower, Brown  Adm.  376;  North  Shore  Staten 
Island  Ferry  Co.  v.  The  Huguenots,  18  Fed. 
Cas.  No.  10,330. 

In  The  Clarence,  3  Rob.  Adm.  283,  the 
whole  doctrine  is  very  clearly  stated.  In  that 
case  there  was  no  proof  of  any  actual  loss,  and 
the  court  (p.  286)  says:  "  In  order  to  entitle  a 
parly  to  be  indemnified  for  what  is  termed  in 
this  court  a  consequential  loss,  being  for  the 
detention  of  his  vessel,  two  things  arc  abso- 
lutely necessary  —  actual  loss,  and  reasonable 
proof  of  the  amount.  Both  must  be  proved." 
.•\nd  again:  "  It  does  not  follow,  as  a  mat- 
ter of  necessity,  that  anything  is  due  for 
the  detention  of  a  vessel  whilst  under  repair. 
Under  some  circumstances,  undoubtedly,  such 
a  consequence  will  follow;  as,  for  example, 
where  a  fishing  voyage  is  lost,  or  where  the 
vessel  would  have  been  beneficially  em- 
ployed." And  again:  "  The  onus  of  proving 
her  loss  rests  with  the  plaintiff,  and  this  onus 
has  not  been  discharged  upon  the  present  oc- 
casion. Had  the  owners  of  the  Clarence 
proved  that  the  vessel  would  have  earned 
freight,  and  that  such  freight  was  lost  by  the 
collision,  the  case  would  have  fallen  within 
the  principle  to  which  I  have  last  adverted." 

In  Williamson  v.  Barrett,  13  How.  (U.  S.) 
loi,  it  was  said  with  regard  to  a  collision :  "  If 
there  is  no  demand  for  the  employment  [of  the 
vessel],  and  of  course  no  hire  to  be  obtained, 
no  compensation  for  the  detention  during  the 
repairs  will  be  allowed,  as  no  loss  would  be 
susiained." 

In  The  R.  L.  Maybey,  4  Blatchf.  (U.  S.)  439, 
it  was  held  that  in  a  case  of  collision,  specula- 
tive and  conjectural  opinions  as  to  the  proba- 
bility of  the  vessel's  employment,  and  the 
amount  of  her  earnings  if  employed,  are  too 
uncertain  to  form  a  basis  of  any  allowance  for 
the  detention. 

Presumption  of  Loss.  —  In  The  Stromless,  i 
Lowell  (\j .  S.)  153,  however,  it  was  said  that  a 
coasting  schooner  injured  and  delayed  during 
the  busy  season  may  be  presumed  to  have  lost 
employment. 
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2.  Probable  Profits  of  Voyage.  —  See  The  Apol- 
lon,  9  VV'heat.  (U.  S.)  362;  Smith  -■.  Condry,  i 
How.  (U.  S.)  28;  The  South  America  v.  War- 
ran,  22  Fed.  Cas.  No.  I3i80(!. 

3.  Cases  Adopting  Such  Method.  —  See  The 
Gazelle,  2  Rob.  Adm.  279;  The  Canada, 
Lush.  Adm.  586;  The  Yorkshireman.  2 
Hagg.  Adm.  30;  The  Normanton,  3  Quebec 
L.  Rep.  303;  The  Belgenland,  36  Fed.  Rep. 
504.  In  the  case  last  cited  it  was  said 
that  the  value  of  the  use  of  the  vessel  "  is 
to  be  determined  according  to  the  business  in 
which  she  is  engaged.  If  she  is  under  charter 
at  fixed  rates,  that  is  her  business  for  the  time 
being;  and  the  charter  rates,  less  the  ship's 
expenses  in  earning  them,  <r.,  her  net 
freights,  furnish  the  rule  of  indemnity." 

In  The  Mary  Steele,  2  Lowell  (U.  S.)  370,  it 
was  held  that  in  assessing  damages  for  a  col- 
lision, a  fishing  boat  which  made  weekly  trips 
for  the  markets,  and  which  had  lost  a  trip  as 
the  necessary  result  of  the  injury,  could  be 
allowed  the  probable  profits  of  the  trip.  And 
it  was  further  held  that  they  might  be  allowed 
when  the  only  actual  injury  was  to  a  seine, 
which  could  be  neither  repaired  nor  replaced 
in  less  time  than  a  trip  would  require,  und 
which  was  of  so  great  value  that  to  assess  it  as 
a  total  loss  would  exceed  the  damage  incurred 
by  the  loss  of  the  trip. 

Deduction  of  Expenses.  —  If  the  vessel  is  under 
a  contract  at  the  time  of  the  injury  and  conse- 
quent detention,  and  the  amount  of  freight 
which  she  would  have  earned  is  taken  as  the 
measure  of  damages  for  the  delay,  there  must 
be  a  deduction  of  the  amount  that  would  in 
ordinary  cases  be  disbursed  in  earning  the 
freight,  as  for  supplies,  wages  of  crew,  etc. 
The  Gazelle,  2  Rob.  Adm.  279;  The  Potomat, 
105  U.  S.  630;  The  Bark  Heroine,  i  Ben. 
(U.  S.)  226. 

4.  Net  Freight  Lost  Not  Always  a  Just  Basis. — 

If  a  vessel  was  uniler  contract  when  injured, 
the  net  freight  which  she  would  have  earned 
under  the  contract  may  in  some  cases  be  the 
correct  measure  of  damages,  as  where  she  was 
chartered  for  a  voyage,  the  probable  length  of 
which  would  have  been  substantially  the  same 
as  the  time  of  her  detention  by  reason  of  the 
collision.  See  The  Steam-tug  Gorgas,  10  Ben. 
(U.  S  )  667. 

But  this  is  not  necessarily  so  If  a  longer 
period  is  required  for  repairs  than  the  probable 
length  of  the  voyage  lost,  the  net  freight  would 
not  be  adequate.  See  Williamson  7).  Barrett, 
13  How.  (U.  S.)  loi;  The  Steam-tug  Gorgas, 
10  Ben.  (U.  S.)  666. 

On  the  other  hand,  if  the  delay  is  less  than 
the  probable  length  of  the  voyage,  and  after 
Volume  IX. 


Amoant  of  Demurrage  or  Damages. 


DEMURRAGE. 


Damages  in  Cases  of  Tort. 


Value  of  Use  of  Vessel.  —  The  rule  now  generally  recognized  and  followed  is  to 
allow  the  value  of  the  use  of  the  vessel  during  the  time  of  her  necessary  deten- 
tion.'   And  it  is  the  actual  value  of  such  use  that  is  to  be  allowed.* 

Market  Value.  — -  Such  value  is  determined  by  the  market  value  of  her  services, 
if  thc\-  have  a  market  value  and  it  can  be  ascertained.^ 


the  delay  the  vessel  is  employed  in  her  usual 
occupation,  the  net  freight  that  would  have 
been  earned  on  the  voyage  would  be  an  ex- 
cessive allowance.  The  Steam-tug  Gorgas,  lo 
Ben.  (U.  S.)  666.  In  this  case  a  canal  boat  was 
injured  by  collision  while  on  a  voyage  undera 
contract  lo  lake  on  and  carry  a  cargo  of  coal. 
The  voyage,  it  appeared,  would  have  taken 
fifteen  days,  while  she  was  detained  for  repairs 
only  five  days,  after  which  she  was  again  em- 
ployed by  her  owner  in  her  usual  occupation. 
The  commissioner  to  whom  the  case  was  re- 
ferred to  ascertain  the  damages  allowed  the 
estimated  net  freight  which  the  boat  would 
have  earned.  The  allowance,  however,  was 
set  aside  as  excessive,  and  only  one-third  of 
the  net  freight  was  given. 

1,  Value  of  Use  of  Vessel  the  Proper  Basis  — 
United  Slates.  —  Williamson  v.  Barrett,  13 
How.  (U.  S.)  loi,  affirming  4  McLean  (U.  S.) 
589;  The  Potomac,  105  U.  S.  630;  The 
Steamboat  Cayuga,  2  Ben.  (U.  S.)  125,  7 
Blatchf.  (U.  S.)  385,  14  Wall.  (U.  S.)  270,  8  C. 
C.  A.  188,  16  U.  S.  .\pp.  577,  59  Fed.  Rep.  483; 
The  Favorita,  8  Blatchf.  (U.  S.)  539,  18  Wall. 
(U.  S.)  598;  The  State  of  California,  4  C.  C.  A. 
393.  7  U.  S.  App.  652,  54  Fed.  Rep.  404:  The 
Steam-tug  Gorgas.  10  Ben.  (U.  S.)  666;  The 
Schooner  Transit,  4  Ben.  (U.  S.)  138;  The  Bark 
Emilie,  4  Ben.  (U.  S.)  235;  The  R.  L.  Maybey, 
4  Blatchf.  (U.  S.)439;  The  St.  John,  7  Blatchf. 
(U.  S.)  220;  The  Rhode  Island,  2  Blatchf.  (U. 
S.)  113:  The  Narragansett,  i  Blatchf.  (U.  S.) 
211;  The  Walter  W.  Pharo,  i  Lowell  (U.  S.) 
437;  The  Mayflower,  Brown  Adm.  376;  Harris 
V.  The  Prometheus,  11  Fed.  Cas.  No.  6127; 
Larrabee  v.  The  Piedmont,  14  Fed.  Cas.  No. 
8095;  The  South  America  z>.  Warran,  22  Fed. 
Cas.  No.  I3i80(zv  Orhanovich  v.  The  Steam- 
tug  America,  4  Fed.  Rep.  337:  The  Excelsior, 
17  Fed.  Rep.  924;  The  Venus,  17  Fed.  Rep. 
925;  The  Silica  v.  The  Lord  Warden,  30  Fed. 
Rep.  845;  The  Jas.  A.  Dumont,  34  Fed.  Rep. 
428;  The  Belgenland,  36  Fed.  Rep.  504;  The 
Margaret  J.  Sanford,  37  Fed.  Rep.  148;  The 
Lagonda,  44  Fed.  Rep.  367. 

Canada.- — The  Normanton,  3  Quebec  L. 
Rci).  303. 

Value  of  Vessel.  —  Ordinarily  compensation 
for  detention  of  a  vessel  while  undergoing  re- 
pairs should  be  kept  within  a  fair  proportion  to 
the  value  of  the  vessel.  The  Excelsior,  17  Fed. 
Rep.  924;  The  Venus,  17  Fed.  Rep.  925.  But 
in  The  Glaucus,  i  Lowell  (U.  S.)  366,  Judge 
Lowell  held  that  if  the  owner  of  a  vessel  in- 
jured by  a  collision  has  repaired  her  with 
prudence,  skill  and  diligence,  and  acting  as  a 
wise  owner  would,  if  not  insured,  the  wrong- 
doer may  in  extreme  cases  be  liable  for  even 
more  than  the  value  of  the  ship,  if  the  excess 
is  made  up  by  an  unexpected  amount  of  de- 
murrage. 

Crew  and  Stores.  —  The  valuation  should  in- 
clude only  the  value  of  the  use  of  the  vessel 
itself,  without  crew  or  stores.    The  Schooner 


Transit.  4  Ben.  (U.  S.)  138;  The  Bark  Emilie, 
4  Ben.  (U.  S.)  235. 

Wear  and  Tear,  etc.  —  In  The  W.  H.  Clark,  5 
Biss.  (U.  S.)  295,  it  was  held  that  the  full 
amount  which  the  vessel  might  have  earned 
should  not  be  allowed  as  compensation  for  the 
time  lost,  but  wear  and  tear  and  the  risk  of 
navigation  should  be  considered. 

Repair  by  Wrongdoers.  —  Where  a  vessel  in- 
jured in  a  collision  is  being  repaired  by  the 
owners  of  the  vessel  in  fault,  they  are  not  en- 
titled to  notice  of  an  offer  to  charter  the  injured 
vessel  made  to  the  master,  and  if  he  refuses 
such  offer  in  good  faith  because  of  the  uncer- 
tainty as  to  whether  the  vessel  will  be  repaired 
in  time,  the  owners  of  the  other  vessel  cannot 
set  up  failure  to  give  such  notice  on  the  ground 
that  if  they  had  known  of  the  offer  they  could 
have  hurried  the  repairs  and  finished  them 
sooner.  The  Steamer  Baltic,  10  Ben.  (U.  S.)63i. 

2.  Actual  Value  of  Use.  —  The  Cayuga,  8  C.  C. 
A.  1S8,  16  U.  S.  App.  577,  59  Fed.  Rep.  483.  In 
this  case  a  barge  in  tow  of  a  consort  belonging 
to  the  same  owners  was  injured  in  a  collision 
with  a  strange  vessel  so  as  to  lose  her  trip. 
There  was  a  usage  to  deduct  for  towage  one- 
third  of  the  gross  earnings  of  a  barge,  but  it 
appeared  that  the  barge  in  this  case  was  being 
towed  by  her  owners  at  comparatively  small 
expense  and  loss  of  time.  It  was  held  that  the 
value  of  her  use  as  an  element  of  damages 
should  be  diminished  by  the  actual  expense  the 
towage  would  have  caused,  and  not  according 
to  the  arbitrary  rule  by  deducting  one-third  of 
the  gross  earnings. 

3.  Market  Value.  —  The  Potomac,  105  U. 
S.  630;  The  Excelsior,  17  Fed.  Rep.  924;  The 
Venus,  17  Fed.  Rep.  925;  The  South  America 
V.  Warran,  22  Fed.  Cas.  No.  13180(7/  Larrabee 
V.  The  Piedmont,  14  Fed.  Cas.  No.  8095;  The 
Schooner  Transit,  4  Ben.  (U.  S.)  138;  The  R. 
L.  Maybey,  4  Blatchf.  (U.S.)  439;  The  Marga- 
ret J.  Sanford,  37  Fed.  Rep.  148;  Karris  *.  The 
Prometheus,  11  Fed.  Cas.  No.  6127. 

In  Williamson  v.  Barrett,  13  How.  (U.  S.) 
loi,  it  was  said:  "  If  it  can  be  shown  that  the 
vessel  might  have  been  chartered  during  the 
period  of  the  repairs,  it  is  impossible  to  deny 
that  the  owner  has  lost,  in  consequence  of  the 
damage,  the  amount  which  she  might  have 
thus  earned.  The  market  price,  therefore,  of 
the  hire  of  the  vessel,  applied  as  a  test  of  the 
value  of  the  service,  will  be,  if  not  as  certain  as 
in  the  case  where  she  is  under  a  charter-party, 
at  least  so  certain  that,  for  all  practical  pur- 
poses in  the  administration  of  justice,  no  sub- 
stantial distinction  can  be  made.  It  can  be 
ascertained  as  readily,  and  with  as  much  pre- 
cision, as  the  price  of  any  given  commodity  in 
the  market,  and  affords  as  clear  a  rule  for  esti- 
mating the  damage  sustained  on  account  of 
the  loss  of  her  service  as  exists  in  the  case  of 
damage  to  any  other  description  of  personal 
property  of  which  the  party  has  been  de- 
prived." 
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Probable  Net  Earnings.  —  If  her  services  have  no  market  value,  or  if  it  cannot 
be  ascertained,  her  probable  net  earnings  during  the  time  of  her  detention 
may  be  taken  and  allowed  as  the  value  of  her  use.* 

In  Other  Cases,  the  value  of  the  use  of  the  vessel  must  be  ascertained  from  the 
testimony  and  opinions  of  persons  familiar  with  the  business  in  which  she  is 


ensa'jed."'' 


Bate  of  Demurrage  Fixed  by  Contract.  —  It  often  happens  that  the  vessel  at  the 
time  of  the  injury  is  under  a  contract  fixing  a  rate  of  demurrage.  In  such 
cases  some  of  the  courts  have  adopted  this  rate  as  evidence  of  the  value  of  her 
use,  and  therefore  as  a  proper  measure  of  damages.*  Other  courts  have 
expressly  refused  to  do  so.'* 


The  market  value  may  be  taken  as  the  basis 
of  the  allowance,  though  the  vessel  was  under 
charter  at  the  time  of  the  injury  and  detention. 
Larrabee  v.  The  Piedmont,  14  Fed.  Cas.  No. 
8095. 

Pleasure  Yachts.  —  I'his  rule  of  damages  ap- 
plies to  a  yacht,  though  it  may  be  kept  merely 
for  pleasure,  and  never  let  to  hire.  The  owner 
may  recover  the  amount  that  he  could  have 
realized  by  chartering  her  during  the  period  of 
detention,  though  it  may  be  probable  that  he 
would  not  have  chartered  her.  As  was  said 
by  Judge  Lowell  in  such  a  case:  "  It  is  no 
concern  of  the  respondents  what  use  the  libelant 
chooses  to  put  his  vessel  to.  He  had  a  right 
to  change  his  mind  at  any  moment."  The 
Walter  W.  Pharo,  i  Lowell  (U.  S.)  437.  And 
see  The  Lagonda,  44  Fed.  Rep.  367. 

The  amount  for  which  the  yacht  could  have 
been  chartered  may  be  shown  by  the  testimony 
and  opinions  of  persons  engaged  in  chartering 
yachts.    The  Lagoiula,  44  Fed.  Rep.  367. 

1.  Probable  Net  Earniags.  —  United  States.  — 
The  [-"otomac,  105  U.  S.  630;  The  Bulgaria, 
83  Fed.  Rep.  312;  The  Margaret  J.  Sanford,  37 
Fed.  Rep.  148;  The  Schooner  Transit,  4  Ben. 
(U.  S.)  138;  The  Mayflower,  Brown  Adm.  376; 
The  Cambridge,  2  Lowell  (U.  S.)  21. 

Canada.  — The  Normanton,  3  Qu:;bec  L.  Rep. 
303. 

In  The  Bulgaria,  83  Fed.  Rep.  312,  it  was 
held  that  in  the  absence  of  a  charter-party  or 
of  a  market  price,  demurrage  was  recoverable 
on  the  basis  of  average  net  profits  during  the 
trip  of  the  collision,  and  those  immediately 
preceding  and  succeeding  it.  An  J  see  The 
Margaret  J.  Sanford,  37  Fed.  Rep.  148. 

In  The  Mayflower,  Brown  Adm.  376,  it  was 
l}eld  that  where  a  vessel  is  detained  by  reason 
of  a  collision,  and  the  owner  is  unable,  by 
reason  of  the  special  and  peculiar  character  of 
her  employment,  to  show  the  market  value  of 
her  use,  the  value  of  such  use  to  him  in  the 
business  in  which  she  was  engaged  at  the  time 
of  the  collision  is  the  proper  basis  for  estimat- 
ing damages  for  the  detention.  This  may  be 
proved  by  the  books  of  the  owner,  showing 
previous  and  subsequent  earnings.  Whatever 
hardship  or  inconvenience  may  work  from  this 
rule,  it  was  said,  must  be  borne  by  the  party 
whose  fault  caused  the  collision.  See  also  The 
Gazelle,  2  Rob.  Adm  279;  The  Margaret  J. 
Sanford,  37  Fed.  Rep.  148. 

In  The  State  of  California,  4  C.  C.  A.  393,  7 
U.  S.  App.  652,  54  Fed.  Rep.  404,  ii  was  said: 
"  While  the  evidence  in  this  case  does  not 
contain  opinions  or  estimates  of  the  value  of 
the  use  of  the  steamship  during  the  lime  of  her 


detention,  by  persons  having  knowledge  quali- 
fying them  to  testify  as  e.xperts,  it  does  show 
the  facts  as  to  the  number  of  days  lost  while 
the  damages  caused  by  the  collision  were  being 
repaired,  and  shows  the  average  daily  earnings 
of  the  vessel  for  a  period  extending  from  six 
months  prior  to  the  end  of  six  months  subse- 
quent to  the  date  of  the  collision,  from  which 
the  court  could  as  well  determine  the  capacity 
of  the  ship  and  the  condition  of  the  trade  in 
which  she  was  then  engaged,  and  make  a  fair 
estimate  of  the  value  of  her  use  during  the 
time  of  her  detention,  as  from  expert  evi- 
dence." 

Pilot  Boats.  —  In  The  Schooner  Transit,  4 
Ben.  (U.  S.)  138,  where  damages  were  claimed 
for  detention  of  a  pilot  boat,  it  was  held  that 
"  in  the  absence  of  a  market  for  the  chartering 
of  pilot  boats,  the  only  other  resort  proper  to  be 
had  is  to  the  judgment  of  persons  acquainted 
with  the  piloting  business,  as  to  the  value  of 
the  time  of  the  vessel,  based  upon  the  employ- 
ment she  was  in,  its  character  and  constancy, 
and  its  then  recent  results  in  the  way  of  earn- 
ings. "  See  also  The  Bark  Emilie,  4  Ben.  (U. 
S.)  235. 

Tug  Which  Is  a  Member  of  an  Association.  —  I  n 

The  Sunnyside,  Brown  Adm.  415,  where  a  tug 
injured  by  a  collision  was  a  member  of  an 
association  into  which  each  boat  was  put  at  an 
appraised  valuation,  and  from  which  each  drew 
its  pro  rata  share  of  the  net  earnings  of  the 
whole,  according  to  its  valuation,  the  dividends 
paid  by  the  association  during  the  time  the  tug 
was  laid  up  for  repairs  were  held  a  proper  basis 
for  demurrage. 

2.  Ferry  Boats. — In  The  Steamboat  Cayuga,  2 
Ben.  (U.  S.)  125,  7  Blatchf.  (U.  S.)  385.  14  Wall. 
(U.  S.)  270,  it  was  held  proper  to  estimate  the 
value  of  the  use  of  a  ferry  boat  at  the  rate  or 
amount  stated  by  witnesses  experienced  in  the 
special  business  of  ferriage  in  the  waters  about 
the  city  of  New  York,  where  the  disabled  boat 
was  employed.  Sec  also  The  Favorita,  8 
Blatchf.  (U.'S.)  531,,  iS  Wall.  (U.  S.)  598. 

3.  Specified  Rate  of  Demurrage.—  Orhanovich  v. 
The  Steam-tug  America,  4  Fed.  Rep.  337;  The 
Silica  ■'.  The  Lord  Warden,  30  Fed.  Rep.  845; 
The  C.  P.  Raymond,  2S  Fed."  Rep.  765. 

4.  Cases  Repudiating  This  Basis. — This  method 
of  computation  was  expressly  repudiated  by 
Mr.  Justice  Nelson  in  The  I  lermann,  4  Blatchf. 
(U.  S.)  441,  on  the  ground  that  the  rate  of  de- 
murrage is  agreed  upon  by  the  parlies  and  de- 
pends upon  no  principle. 

It  was  also  repudiated  in  The  Jas.  A.  Du- 
monl,  34  Fed.  Rep.  428.    In  this  case  it  was 
said;  "  The  stipulations  of  a  charter  as  to  the 
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Damages  in  Cases  of  Tort. 


Hiring  or  Substitution  of  Another  Vessel.  —  The  owner  of  a  vessel  injured  in  a  col- 
lision is  not  bound  to  hire  another  vessel  while  it  is  being  repaired.*  But  if 
he  does  so  the  amount  paid  by  him  for  the  other  vessel,  if  reasonable,  may  be 
adoptctl  as  the  measure  of  damages.* 

Substitution  of  Another  Vessel  of  Same  Owner.  —  The  fact  that  another  vessel  belong- 
ing to  the  same  owner  was  used  as  a  substitute  during  the  period  of  detention, 
even  though  it  would  otherwise  have  been  idle,  does  not  affect  the  question 
of  damages.* 

Unusual  or  Unnecessary  Delay.  —  Damages  should  not  in  any  case  be  allowed  for 
unnecessary  delay.  They  should  be  allowed  for  detention  while  waiting  for 
or  undergoing  repairs,  only  for  such  a  period  of  time  as  is  sufficient  to  com- 
plete the  repairs  under  ordinary  circumstances.'* 

Remote  Consequences.  — And  there  can  be  no  recovery  for  delay  due  remotely, 
and  not  directly,  to  the  injury,* 


rate  of  demurrage  is  not,  I  think,  competent 
legal  evidence  in  favor  of  the  owner  in  an 
action  brought  by  him  against  third  persons 
for  damages  by  collision.  Such  stipulations 
are  res  inter  alios  acta,  and  are  not  necessarily 
based  on  the  supposed  value  of  the  vessel 
alone." 

See  also  The  Margaret  J.  Sanford,  37  Fed. 
Rep.  148,  where  it  was  held  that  neither  speci- 
fied nor  customary  demurrage  rates  were  a 
proper  criterion.  And  see  The  South  America 
V.  VVarran,  22  Fed.  Cas.  No.  131801;;  The 
Emma  Kate  Ross,  3  U.  S.  App.  171,  2  C.  C.  A. 
55,  50  Fed.  Rep.  845,  modifying  i\b  Fed.  Rep. 
872. 

Demurrage  Rate  Shown  to  Be  Reasonable. — The 

demurrage  rate  fixed  by  the  contract  may  be 
adopted,  if  shown  to  be  no  more  than  the 
reasonable  value  of  the  use  of  the  vessel.  See 
The  C.  P.  Raymond,  28  Fed.  Rep.  765. 

1.  Hiring  Another  Vessel.  —  In  The  Schooner 
Transit,  4  Ben.  (U.  S.)  138,  it  was  held  that  the 
owners  of  a  pilot  boat,  which  was  injured  in  a 
collision,  were  not  bound  to  hire  a  fruiter  or 
fishing  smack  for  the  purpose  of  carrying  on 
their  business  during  repairs. 

2.  Amount  Paid  for  Substitute.  —  And  this  has 
been  a  more  satisfactory  basis  for  allowance 
than  the  opinions  of  witnesses  giving  a  higher 
estimate.  The  St.  John,  7  Blatchf.  (U.  S.)  220. 
See  also  The  Emma  Kate  Ross,  3  U.  S.  App. 
171,  2  C.  C.  A.  55,  50  Fed.  Rep.  845,  modifying 
46  Fed.  Rep.  872. 

3.  Substitution  of  Vessel  of  Same  Owner. — "  The 
fact  that  anotner  vessel  belonging  to  the  same 
owner  was  used  as  a  substitute  for  the  disabled 
steamer  during  the  time  of  her  detention 
should  not  militate  against  the  right  to  com- 
pensation, nor  afford  just  cause  for  awarding 
less  than  would  be  allowed  if  the  owner  from 
lack  of  enterprise  or  inability  failed  to  have  an 
available  substitute  for  use  in  such  an  emer- 
gency." The  State  of  California,  4  C.  C.  A. 
393.  54  Fed.  Rep.  404,  7  U.  S.  App.  652;  New 
Haven  Steamboat  Co.  v.  The  Mayor,  36  Fed. 
Rep.  716;  The  Steamboat  Cayuga,  2  Ben.  U. 
S.)  125.  7  Blatchf.  (U.  S.)  385,  14  Wall.  (U.  S.) 
270;  The  Favorita,  8  Blatchf.  (U.  S.)  539,  18 
Wall.  (U.  S.)  598;  Cofiin  v.  The  Osceola,  34 
Fed.  Rep.  921;  The  Emma  Kate  Ross,  3  U.  S. 
App.  171,  2  C.  C.  A.  55.  50  Fed.  Rep.  845, 
modifying  ^(i  Fed.  Rep.  872. 

4.  Unnecessary  or  Unusual  Delay. —  The  Steam- 
boat Thomas  Kiley,  3  Ben.  (U.  S.)  228;  The 


Sunnyside,  Brown  Adm.  415.  In  the  case  first 
cited  a  canal  boat  which  had  been  sunk  by  a 
collision  in  the  port  of  New  York  was  raised 
and  taken  to  Elizabethport,  N.  J.,  to  be  re- 
paired. She  was  frozen  in  there,  and  for  this 
reason  she  could  not  be  repaired  for  over  a 
month.  No  sufficient  reason  was  shown  for 
not  having  taken  her  to  New  York  for  repairs. 
Under  these  circumstances  it  was  held  that 
damages  could  not  be  allowed  for  the  whole 
period  of  the  delay,  but  only  for  a  period  of 
time  sufficient  for  repairs  under  ordinary  cir- 
cumstances. 

Aggravation  of  Damages.  —  The  shipowner 
cannot  recover  damages  for  delay  due  to  un- 
reasonable conduct  on  his  part,  for  he  has  no 
right  to  aggravate  the  loss.  See  The  Ealides, 
3  Hagg.  Adm.  367. 

Delay  in  Raising  Vessel.  —  In  The  Steamer 
Russia,  4  Ben.  (U.  S.)  572,  where  a  vessel  was 
sunk  by  a  collision,  and  the  owner,  instead  of 
raising  the  vessel  and  cargo  entire  a?  he  could 
have  done,  consumed  more  time  by  first  raising 
the  cargo  by  divers  and  then  raising  the  vessel. 
Judge  Blatchford  held  that  demurrage  could 
not  be  allowed  for  the  additional  time  thus  oc- 
cupied. 

Want  of  Skill  in  Repairs.  —  There  can  be  no 
recovery  for  delay  caused  by  want  of  skill  in 
making  the  repairs.  Comerford  v.  The  Mel- 
vina,  43  Fed.  Rep.  77. 

Unnecessary  Repairs.  —  No  doubt  damages 
should  not  be  allowed  for  delay  to  make  re- 
pairs that  are  clearly  trivial  and  unnecessary. 
But  ordinarily  the  master  must  be  the  judge  of 
the  necessity,  and  the  mere  fact  that  the  ves- 
sel might  have  completed  her  voyage  notwith- 
standing the  injury,  without  waiting  for 
repairs,  is  not  alone  sufficient  ground  for  re- 
fusing damages  for  delay.  Comerford  v.  The 
Melvina,  43  Fed.  Rep.  77. 

5.  Delay  as  Remote  Consequences.  —  "  If.  after 
the  necessary  repairs  are  made,  the  vessel  is  tur- 
therdetained  and  kept  from  her  business,  either 
by  storms  or  other  state  of  the  w-eather,  by  ice  or 
other  obstructions  in  the  harbor  or  rivet  where 
she  may  be,  or  from  any  other  cause  not  di- 
rectly produced  by  the  collision,  for  such 
further  detention  there  can  be  no  recovery." 
Harris  v.  The  Prometheus,  11  Fed.  Cas.  No. 
6127.  See  also  The  John  H.May,  53  Fed.  Rep. 
664. 

In  The  Mina  A.  Read,  30  Fed.  Rep.  287,  a. 
vessel  which  had  been  injured  in  a  collision 
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DEMURRA  GE.      Waiver  or  Extinguishment  of  Lien. 


Interest  on  Damages.  —  Some  of  the  courts  in  awarding  damages  for  detention 
in  cases  of  collision  have  allowed  interest  thereon  from  the  commencement  of 
suit.*  Other  courts,  however,  have  expressly  refused  to  allow  it,  and  this 
seems  to  be  the  prevailing  practice.* 

VII.  Lien  —  1.  At  Common  Law  and  in  Equity.  —  By  the  common  law  and 
in  equity  the  shipowner  has  no  lien  on  the  cargo  for  demurrage  or  damages 
unless  it  is  expressly  given  by  the  contract.  Its  existence,  therefore,  depends 
in  every  case  upon  a  construction  of  the  contract.* 

2.  In  Admiralty.  —  By  the  maritime  law,  however,  he  has  such  a  lien,  with- 
out express  contract,  both  for  demurrage  stipulated  for  in  the  charter-party 
or  bill  of  lading,  and  for  damages  in  the  nature  of  demurrage  in  the  absence 
of  such  a  stipulation.* 

3.  Waiver  or  Extinguishment  of  Lien.  —  The  lien  in  either  case  may  be 
waived  or  extinguished,  just  as  other  maritime  liens  may  be  waived  or  extin- 
guished.* And  the  lien  reserved  by  contract  at  common  law  may  be  waived 
or  lost.* 


started  to  a  dry  dock  for  repairs,  but  while 
wailing  for  her  turn  became  surrounded  by  ice 
so  that  she  could  not  reach  the  dock  when  it 
became  clear.  For  this  reason  several  days 
were  lost.  It  was  held  that  no  allowance  could 
be  made  for  the  time  thus  lost,  as  it  was  not 
the  proximate  result  of  the  collision.  See  gen- 
erally the  title  Damacks,  vol.  8,  p.  537. 

1.  Allowance  ef  Interest.  —  The  Steamship 
Alexandria,  10  Ben.  (U.S.)ioi;  The  America, 
II  Blatchf.  (U.  S.)  405;  The  Jas.  A.  Dumont, 
34  Fed.  Rep.  428;  The  M.  Kalbfleisch,  59  Fed. 
Rep.  ig8;  The  Bulgaria,  83  Fed.  Rep.  312;  The 
Natchez,  24  C.  C.  A.  49,  41  U.  S.  App.  708,  78 
Fed.  Rep.  183.  See  generally  the  title  In- 
terest. 

2.  Johanssen  v.  The  Bark  Eloina,  4  Fed. 
Rep.  573. 

The  question  has  not  been  expressly  passed 
upon  in  other  reported  cases,  but  there  are  a 
number  of  cases  in  which  interest  has  not  been 
allowed.  See  Williamson  v.  Barrett,  13  How. 
(U.  S.)  loi.  And  see  the  cases  cited  in  the 
notes  preceding. 

3.  No  Lien  at  Common  Law.  —  Phillips  v. 
Rodie,  15  East  547;  Hirley  v.  Gladstone,  3  M. 
&  S.  205:  Gladstone  v.  Birley,  2  Meriv.  401; 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522. 

Nor  in  Equity, — Gladstone  z/.  Birley,  2  Meriv. 
401 

Express  Contract.  —  The  usual  form  of  clause 
in  charter-parties  giving  a  lien  for  demurrage 
is  a  provision  that  the  shipowner  shall  have 
"  an  absolute  lien  on  the  cargo  for  the  recovery 
of  all  freight,  dead  freight,  and  demurrage." 
There  has  been  much  difficulty  in  construing 
this  clause,  and  the  decisions  are  not  in 
harmony. 

Demurrage  in  the  Strict  Sense. —  Where  the 
charter-party  expressly  provides  for  the  pay- 
ment of  demurrage  in  the  strict  sense,  both  at 
the  port  of  loading  and  at  the  port  of  dis- 
charge, the  lien  clause  applies  to  demurrage 
at  both  ports.  I-'rancesco  v.  Massey,  L.  R.  8 
Exch.  loi;  Kish  v.  Cory,  I..  R.  10  Q.  B.  553. 
See  also  Gray  v.  Carr,  L.  R.  6  Q.  B.  522; 
French  v.  Gerber,  r  C.  P.  Div.  737,  2  C.  P. 
l)iv.  247. 

Damages  in  the  Nature  of  Demurrage.  —  I  n 

Bannister  v.  Breslauer,  L.  R.  2  C.  P.  497. 
where  a  charter-parly  contained  no  provision 
at  all  for  demurrage,  but  gave  the  shipowner 


a  lien  on  the  cargo  for  freight,  dead  freight, 
and  demurrage,  the  term  "  demurrage  "  was 
construed  in  its  broadest  sense  as  including 
damages  in  the  nature  of  demurrage,  and  it 
was  held  that  the  clause  gave  a  lien  for  dam- 
ages for  detention  either  at  the  port  of  loading 
or  at  the  port  of  discharge. 

And  in  Harris  v.  Jacobs,  15  Q.  B.  Div.  247, 
where  the  charter-party  provided  that  "de- 
murrage "  should  be  at  a  certain  rate  per  day, 
and  gave  a  lien  for  "  demurrage,"  it  was  held 
that  the  shipowner  had  a  lien  for  damages  in 
the  nature  of  demurrage  for  delay  owing  to 
failure  of  the  charterer  to  provide  a  berth  at 
the  port  of  discharge.  "  It  is  true,"  said  Brett. 
M.  R.,  "  that  the  damage  in  this  case  is  not 
strictly  demurrage,  but  it  is  in  the  nature  of 
demurrage,  and  the  clause  as  to  demurrage  in 
a  charter-party  is  elastic  enough,  in  the 
ordinary  construction  of  a  charter-party,  to 
comprise  such  a  damage  as  this."  See  also 
Sanguinetti  v.  Pacific  Steam  Nav.  Co.,  2  Q.  B. 
Div.  238. 

On  the  Other  Hand,  in  Lockhart  v.  Falk,  L. 
R.  10  Exch.  132,  where  there  was  a  demurrage 
clause  in  a  charter-party  relating  only  to  delay 
at  the  port  of  discharge,  it  was  held  that  the 
lien  clause,  giving  a  lien  for  "  demurrage," 
did  not  include  damages  for  detention  at  the 
port  of  loading     See  also  Clink  Radford, 

(1891)  I  Q.  B.  625;  Gray  ...  Carr,  L.  R.  6  Q.  B. 
522:  Gardiner  v.  Macfarlane,  26  L.  R.  Sc.  492, 
16  Sc.  Sess.  Cas.  (4th  ser.)  664;  Hansen  -'. 
Harrold,  (1894)1  p.  B.615;  Dunlopz'.  Balfour, 

(1892)  I  Q.  B.  507.' 61  L.  J.  Q.  B.  354,  66  L.  T. 
N.  S.  455,  40  W.  R.  371. 

Further,  as  to  the  Construction  of  Contracts  Ex- 
pressly Reserving  a  Lien,  see  sii/>ni,  this  title, 
/■Ixpri-ss  dniti  tu  ls  as  to  'I'inte — Liability  of  C/iar- 
ter<r  or  I'rcii^htcr — Provisiou  for  dssatioii  of 
I.ialiilitv. 

4.  Lien  in  Admiralty.  —  The  Hyperion,  2 
Lowell  (U.  S.)93;  Donaldson  v.  McDowell,  I 
Holmes  (U.  S.)  290;  Two  1 1  undred  and  Seventy- 
Five  Tons  of  Mineral  Phosphates,  9  Fed.  Rep. 
209;  Hawgood  7'.  One  Thousand  Three  Hun- 
dred and  Ten  Tons  of  Coal,  21  Fed.  Rep.  681. 
See  geiier.illv  ihi-  title  M aki  i  i.mk  Likns. 

5.  Waiver  and  Extinguishment.  —  See  the  title 
Makitimk  Liens. 

6.  See  Carver's  Carriage  l)y  Sea,  ^  679.  And 
see,  as  to  the  lien  for  freight,  the  title  Co.N- 
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DEMURRAGE.     For  Detention  of  Railroad  Cars,  etc. 


4.  Enforcement  as  Against  Consignees  and  Assignees.  —  The  lien  may  be 
enforced  as  atjainst  consiyjnees  wlio  are  also  the  freighters,*  and  against  those 
who  are  merely  consignees  or  their  assignees  if  they  have  notice  from  the 
terms  of  the  bill  of  lading,  or  if  they  are  themselves  guilty  of  the  delay;*  but 
not  as  against  consignees  or  their  assignees  who  are  bona  fide  holders  of  a  bill 
of  lading  without  notice."'' 

5.  For  Detention  of  Railroad  Cars,  etc.  —  By  the  weight  of  authority  a  rail- 
road company  has  no  lien  on  goods  shipped  for  demurrage  or  damages  in  the 
nature  of  demurrage  for  delay  in  unloading  the  same  and  consequent  deten- 
tion of  cars  or  other  property,  unless  a  lien  is  given  by  contract  or  by  statute.'* 


TRACTS     OF    AKFREICIITMENT    AND  CHARTER- 

Pari  iks,  v(i1.  7,  p.  266. 

1.  Consignees    Who    Are   Freighters.  —  The 

Hyperion,  2  Lowell  (U.  S.)  93;  Donaldson  v. 
McDowell,  I  Holmes  (U.  S.)  290;  Warehouse, 
etc..  Supply  Co.  v.  Galvin,  (Wis.  1897)  71  N. 
W.  Rep.  804. 

In  Donaldson  v.  McDowell,  i  Holmes  (U.  S.) 
290,  it  was  said  by  Judge  Shepley:  "  Whatever 
the  personal  liability  of  the  consignee,  simply 
as  consignee  receiving  the  cargo,  may  be  in  a 
court  of  common  law,  there  can  be  no  reason- 
able doubt  of  the  liability  of  the  cargo  in  a  pro- 
ceeding in  rem  in  the  admiralty  for  demurrage, 
when  the  delay  is  occasioned  by  the  freighters 
of  that  cargo,  or  the  consignees  who  receive 
that  cargo.  *  *  *  It  is  a  maxim  of  the  gen- 
eral maritime  law  that  the  ship  is  bound  to  the 
merchandise,  and  the  merchandise  to  the  ship. 
Valin  Com.,  book  3,  tit.  I,  art.  11 ;  tit.  3,  art. 
24;  Pardessus  Droit  Com.,  arts.  709,  g6i. 
The  law  merchant  considers  that  the  master 
contracts  rather  with  the  merchandise  than  the 
shipper,  and  it  necessarily  follows  from  this 
that  the  merchandise  is  liable  for  whatever  the 
shipper  is  liable." 

2.  Consignees  and  Assignees  with  Notice,  etc. 
—  Hawgood  T.  One  Thousand  Three  Hundred 
and  Ten  Tons  of  Coal,  21  Fed.  Rep.  681. 

Thus,  if  a  charter-party  reserves  a  lien  on 
the  cargo  for  demurrage,  but  the  master  issues 
bills  of  lading  which  expressly  provide  that 
the  consignee  is  to  pay  freight  "  and  all  other 
conditions  as  per  charter-party,"  the  condition 
as  to  demurrage  is  incorporated  in  the  bill  of 
lading,  and  the  lien  is  preserved  as  against  the 
holders  of  the  bills  of  lading.  Porteus  7'.  Wat- 
ney,  3  p.  B.  Div.  534;  Wegener  v.  Smith,  24 
L.  J.  C."  P.  25,  15  C.  B.  285,  80  E.  C.  L.  285; 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522.  See  supra, 
this  title,  Express  Contracts  as  to  Time — Liability 
of  Consignees  and  Their  Assignees. 

Purchasers  from  Shipper.  —  As  to  the  lien  for 
demurrage  as  against  a  purchaser  from  the 
shipper  and  consignee,  and  the  latter's  liability 
to  indemnify  the  purchaser,  see  Salisbury  v. 
Seventy  Thousand  Feet  of  Lumber,  68  Fed. 
Rsp.  916. 

Ptirchaser  of  Cargo  at  Judicial  Sale.  —  In  Two 

Hundred  and  Seventy-Five  Tons  of  Mineral 
Phosphates,  9  Fed.  Rep.  209,  where  the  pur- 
chaser of  a  cargo  at  a  judicial  sale  by  the  mar- 
shal under  process  in  a  possessory  action 
delayed  for  an  unreasonable  time  to  unload  it 
from  the  vessel,  it  was  held  that  the  master 
had  a  right  to  demurrage  and  that  the  claim 
was  a  lien  on  the  cargo. 

3.  Bona  Fide  Holders  of  Bill  of  Lading — Rule  in 
the    United    States.  —  In    One    Hundred  and 


Twelve  Sticks  of  Timber,  etc.,  8  Ben.  (U.  S.) 
214,  bills  of  lading  making  no  provision  for  the 
payment  of  demurrage  came  into  the  hands  of 
third  parties,  who  made  advances  upon  them 
without  knowledge  of  a  claim  for  demurrage 
for  delay  in  loading  the  cargo.  It  was  held 
that  there  was  no  lien  therefor.  And  see  The 
Pietro  G.,  39  Fed.  Rep.  366,  where  it  was  said 
by  Judge  Brown:  "The  indorsee  and  pur- 
chaser of  the  goods  has  a  right  to  rely  on  the 
bill  of  lading  as  ihe  contract  between  him  and 
the  ship,  and  as  the  only  contract,  so  far  as  re- 
spects demurrage.  Where  the  bill  of  lading 
makes  no  reference  to  any  charter,  and  the  in- 
dorsee has  no  notice  of  it,  I  think  the  bill  of 
lading  is  the  only  contract  which  the  ship  can 
legally  set  up  against  him,  whether  she  sues 
for  demurrage  in  personam  or  in  rem.  It  is  not 
just  that  the  indorsee  should  be  held  to  the 
terms  of  a  charter  of  which  he  has  no  notice. 
As  between  the  ship  and  the  charterer,  the 
charter  would  no  doubt  control.  Justice  re- 
quires that  the  master  of  the  ship,  when  he 
signs  bills  of  lading  presented  by  the  charterer, 
making  the  goods  deliverable  to  order,  should 
insert  either  the  charter  rates  of  demurrage,  or 
some  clause  adopting  the  charter's  provisions, 
as  in  the  other  bills  of  t  iding  in  this  case,  if  he 
would  enforce,  as  against  twna  fide  indorsees, 
the  rates  contracted  by  the  charter."  See  also 
Riley  v.  Cargo  of  Iron  Pipes,  40  Fed.  Rep. 
605. 

In  England  also  this  rule  is  well  settled.  If 
a  bill  of  lading  merely  provides  that  the  goods 
shall  be  paid  for,  or  the  freight  paid,  by  the 
consignee,  "  as  per  charter-party,"  saying 
nothing  about  any  other  conditions  in  the 
charter-party,  a  l)ona  fide  holder  has  a  right  to 
the  goods  free  from  any  lien  for  demurrage 
that  may  have  been  reserved  in  the  charter- 
party.  Chappel  V.  Comfort,  10  C.  B.  N.  S.  802, 
100  E.  C.  L.  802,  31  L.  J.  C.  P.  58;  Smith  v. 
Sieveking,  4  El.  &  Bl.  945,  82  E.  C.  L.  945,  24 
L.  J.  Q.  B.  257.  5  El.  &  Bl.  589,  85  E.  C.  L. 
589- 

4.  Lien  for  Detention  of  Railroad  Cars.  —  Crom- 
melin  v.  New  York,  etc.,  R.  Co.,  i  Abb.  App. 
Dec.  (N.  Y.)  472,  4  Keyes  (N.  Y.)  go,  10  Bosw. 
(N.  Y.)  77;  East  Tennessee,  etc.,  R.  Co.  v. 
Hunt,  15  Lea  (Tenn.)  261.  And  see  Chicago, 
etc.,  R.  Co.  V.  Jenkins,  103  111.  588.  Contra., 
Miller  V.  Mansfield,  112  Mass.  260. 

Contract.  —  In  Murray  v.  Grand  Trunk  R. 
Co.,  5  Rev.  Leg.  746,  where  a  bill  of  lading 
contained  this  condition  :  "  Demurrage  charged 
on  all  cars  not  unloaded  within  twenty-four 
hours  after  the  arrival,"  it  was  held  that  a  lien 
upon  the  goods  carried  was  created,  as  well 
for  demurrage  as  for  freight. 
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VIII.  Peesons  Entitled  —  1.  In  General.  —  The  right  to  sue  for  demurrage 
or  damages  in  the  nature  of  demurrage  is  generally  in  the  owner  of  the  vessel,* 
but  not  necessarily  in  the  general  owner.  Another  may  be  the  owner  pro  Jhic 
vice. 

The  Charterer  of  a  vessel  may  sue  for  damages  if  he  has  sustained  injury  from 
a  detention.* 

And  the  Master  of  a  vessel,  who  has  made  a  contract  in  his  own  name,  may 
sue  for  a  delay  in  breach  of  the  contract.^ 

2.  Assignment  of  Claim.  —  The  assignment  of  a  claim  for  demurrage  or  for 
damages  in  the  nature  of  demurrage  is  governed  by  the  same  rules  as  the 
assignment  of  any  other  chose  in  action.'* 

At  Common  Law  the  assignee  cannot  sue  in  his  own  name,  but  must  sue  in  the 
name  of  the  assignor.* 

But  Statutes  in  most  jurisdictions  have  changed  the  rule  and  allow  the 
assignee  to  sue  in  his  own  name.® 

In  Admiralty  the  common-law  rule  does  not  apply,  and  the  assignee  of  a 
claim  for  demurrage  may  generally  sue  cither  in  rem  or  in  personam  in  his 
own  name.' 

IX.  Remedies  of  Shipowner  —  1.  In  Admiralty.  —  Charter-parties  and  con- 
tracts of  affreightment  are  maritime  contracts  over  which  courts  of  admiralty 
have  jurisdiction.  Therefore  they  have  jurisdiction  of  a  claim  for  demurrage 
arising  out  of  such  contracts.**  The  obligation  of  a  charterer,  freighter,  or 
consignee  to  unload  within  a  reasonable  time,  when  there  is  no  express  con- 
tract, is  also  a  maritime  contract  within  the  admiralty  jurisdiction.® 


Lien  Given  by  Statute.  —  In  A^e^v  Jersey^  and 
perhaps  in  other  states,  a  lien  is  given  by  stat- 
ute to  carriers  for  demurrage  or  damages  for 
detention  of  cars.  See  Laws  N.  J.  (1890),  c. 
218. 

1.  Owner  of  Vessel.  —  Carver's  Carriage  by 
Sea,  S  643. 

In  almost  all  of  the  cases  cited  supra,  under 
this  title,  the  suit  was  brought  by  the  vessel 
owner. 

2.  Recovery  by  Charterer. —  In  The  Nettles- 
worth,  9  Quebec  L.  Rep.  359,  a  charterer  was 
allowed  to  recover  damages  for  detention  of 
the  vessel  caused  by  a  collision. 

3.  Recovery  by  Master,  —  In  England  it  has 
been  held  that  the  master  of  a  vessel,  as  such, 
cannot  recover  damages  in  the  nature  of  de- 
murrage. Brouncker  v.  Scott,  4  Taunt,  i; 
Evans  v.  Forster,  i  B.  &  Ad.  118,  20  E.  C.  L. 
354;  The  Woodbine,  (Dist.  Ct.  of  Colombo)  i 
L.  T.  N.  S.  200. 

But  he  can  recover  demurrage  provided  for 
in  a  bill  of  lading  made  by  him.  Jesson  v. 
Solly,  4  Taunt.  52;  Dobbin  v.  Thornton,  6  Esp. 
N.  P.  16:  Cawthron  v.  Trickett,  15  C.  B.  N.  S. 
754,  109  E.  C.  L.  754,  33  L-  J-  C.  P.  182. 

In  the  United  States  it  has  been  held  in  a 
number  of  cases  that  the  captain  or  master  of 
a  vessel  who  makes  contracts  in  his  own  name, 
particularly  if  he  is  sailing  her  on  shares,  is 
the  owner  pro  hac  vice,  and  as  such  entitled  to 
sue  for  demurrage  or  damages.  Wordin  v. 
Bemis,  32  Conn.  268,  85  Am.  Dec.  255;  Hall 
V.  Barker,  64  Me.  339;  Clendaniel  7).  Tucker- 
man,  17  Barb.  (N.  Y.)  184;  Rupp  v.  Lobach,  4 
E.  D.  Smith  (N.  Y.)  69. 

In  Clendaniel  v.  Tuckerman,  17  Barb.  (N. 
Y.)  184,  which  is  a  leading  case,  the  plaintiff, 
who  was  the  master  of  a  schooner,  which  he 
sailed  under  a  contract  with  the  owners  where- 


by he  was  to  find  the  crew  and  provisions  and 
pay  for  half  the  labor,  port  charges,  etc.,  and 
receive  one  half  the  net  freight  earned,  signed 
a  bill  of  lading  by  which  he  agreed  to  deliver 
to  the  defendant  at  a  certain  point  a  quantity 
of  coal  shipped  by  the  defendant's  agent.  It 
was  held  that  an  action  for  the  freight  and  de- 
murrage was  properly  brought  in  his  name,  as 
he  was  the  contracting  party,  and  had  a  special 
property  in  the  vessel. 

4.  Assignment    in    General.  —  See   the  title 

ASSKINMKN  rs,  vol.  2,  p.  IOO7. 

5.  At  Common  Law.  —  Falkenburg  Clark, 
ir  R.  I.  278.  See  the  title  Assign.men'I  s,  vol. 
2,  p.  1094. 

6.  Under  Statutes. —  Rupp  v.  Lobach,  4  E.  D. 
Smith  (N.  v.)  69.  See  the  title  Assig.nmf.nts, 
vol.  2,  p.  1097. 

7.  In  Admiralty. —  Dictum  of  Potter,  J.,  in 
Falkenburg  Clark,  11  R.  I.  286.  And  see 
Fretz  7>.  Bull,  12  I  low.  (U.  S.)  466;  Cobb  -<•. 
Howard,  3  Blatchf.  (U.  S.)  524,  10  N.  Y.  Leg. 
<^tjs.  353,  5  Fed.  Cas.  No.  2924;  Cohan  v.  The 
Rolling  Wave,  6  Fed.  Cas.  No.  2959(7,-  Swett 
V.  Black,  I  Sprague  (U.  S.)  574;  The  Sarah  J. 
Weed,  2  Lowell  (U.  S.)  555. 

8.  Admiralty  Jurisdiction  in  General.  —  The 
Eddy,  5  Wall.  (V .  S  )  4S1.  Sec  the  title  Ad- 
miralty JURISDICTION,  vol.  I,  p.  645. 

As  to  admiralty  jurisdiction  in  F.ns^land, 
where  it  is  regulated  by  statute,  see  The  Swan, 
40  L.  J.  Adm.  8,  23  L.  T.  N.  S.  633,  L.  R.  3 
Adm.  &  Ecrl.  314. 

9.  Implied  Contract.  —  Higgins  v.  U.  S.  Mail 
Steamship  Co.,  3  Blatchf.  (U.  S.)  282;  Brown 
7'.  Certain  Tons  of  Coal,  34  Fed.  Rep.  913; 
Sheppard  v.  Philadelphia  Butchers'  Ice  Co.,  21 
Fed.  Cas.  No.  12757;  Hawgood  v.  One 
Thousand  Three  Hundred  and  Ten  Tons  of 
Coal,  21  Fed.  Rep.  681. 
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A  Libel  in  Rem  may  bo  brou<^lit  against  the  cargo  to  enforce  the  claim  if 
tlicre  is  a  lien.' 

Or  a  Libel  in  Personam  will  lie  to  enforce  the  personal  liability  of  the  charterer, 
freighter,  or  consignee. '■^ 

2.  At  Law  —  Assumpsit.  —  To  recover  demurrage  the  shipowner  need  not 
l)roceed  in  admiralty,  but  may  maintain  special  or  general  assumpsit,  accord- 
ing to  circumstances,  in  a  court  of  law.* 

Covenant  and  Debt.  —  An  action  of  covenant  will  lie  for  demurrage  under  a 
charter-party  under  seal,  and  an  action  of  debt  will  also  lie  in  proper  cases.* 

3.  In  Equity.  —  Ordinarily  a  court  of  equity  would  have  no  jurisdiction  of 
a  claim  for  demurrage,  for  there  is  generally  an  adequate  remedy  at  law,  but 
a  suit  in  equity  will  lie  if  peculiar  grounds  for  equity  jurisdiction  exist.' 

DEMURRAGE  DAYS.  (See  also  the  title  Demurrage,  a^iie,  p.  220.)  — 
Days  are  sometimes  given  in  favor  of  the  charterer,  called  "  demurrage  days." 
These  are  days  beyond  the  lay  days,  but  during  which  the  amount  that  he  has 
to  pay  for  the  use  of  the  ship  is  a  fixed  sum.® 

DEMURRER.  —  See  6  Encvc.  of  Pl.  and  Pr.,  p.  292. 

DEMURRER  IN  CHANCERY.  —  See  6  Encyc.  of  Pl.  AND  Pr.,  p.  391. 

DEMURRER  TO  EVIDENCE.  —  See  6  Encyc.  OF  Pl.  and  Pr.,  p.  438. 

DENIZATION.  (See  generally  the  title  CITIZENSHIP,  vol.  6,  p.  14.)  —  The 
act  of  making  any  one  a  denizen.''    In  South  Carolina,  this  civil  condition  seems 


1.  Libel  in  Rem.  —  Gaudet  v.  Brown,  L.  R.  5 
P.  C.  134;  The  Eddy,  5  Wall.  (U.  S.)  481: 
Havvgood  V.  One  Thousand  Three  Hundred 
and  Ten  Tons  of  Coal,  21  Fed.  Rep.  681;  The 
Mary  E.  Taber,  i  Ben.  (U.  S.)  105;  The 
Hyperion,  2  Lowell  (U.  S.)  93;  Donaldson  v. 
McDowell,  I  Holmes  (U.  S.)  290. 

As  10  whether  there  is  a  lien,  see  supra,  this 
title.  Lien. 

2.  Libel  in  Personam.  —  Higgins  v.  U.  S.  Mail 
Steamship  Co.,  3  Blatchf.  (U.  S.)  282;  Weaver 
V.  Walton,  I  Flipp.  (U.  S.)  441;  Fulton  v. 
Blaiie,  5  Biss.  (U.  S.)  371;  Sheppard  v.  Phila- 
delphia Butchers'  Ice  Co.,  21  Fed.  Cas.  No. 
12757;  The  Glover,  Brown  Adm.  166. 

3.  Action  at  Law  — •  Assumpsit.  —  The  action  in 
such  a  case  is  for  breach  of  the  express  con- 
tract to  load  or  unload  contained  in  the  charter- 
party  or  contract  of  affreightment,  or,  in  the 
absence  of  any  express  agreement,  on  the  im- 
plied agreement  to  load  or  unload  within  a 
reasonable  time. 

England.  —  See  Brown  v.  Johnson,  10  M.  & 
W.  331;  Leerv.  Yates,  3  Taunt.  387;  Jesson  z'. 
Solly,  4  Taunt.  52;  Harman  z>.  Gandolph,  Holt 
35;  Bessey  7/.  Evans,  4  Campb.  131. 

United  States. — Kimball  v.  Tudor  Co.,  2  Fed. 
Rep.  51. 

Illinois. — Whitehouse  v.  Halstead,  90  111.  95. 
Maine.  —  Hall  v.  Barker,  64  Me.  339. 
New  York.  — Cross  v.  Beard,  26  N.  Y.  85. 
Virginia.  —  Brown  7J.  Ralston,  g  Leigh  (Va.) 
532. 

General  or  Special  Assumpsit.  —  Either  special 
or  general  assumpsit  will  lie  for  demurrage  in 
the  strict  sense,  under  an  express  contract. 
Bailey  v.  De  Arroyave,  7  Ad.  &  El.  919,  34  E. 
C.  L.  259;  Wordin  v.  Bemis,  32  Conn.  268,  85 
Am.  Dec.  255.  And  see  the  other  cases  cited 
supra,  in  this  note. 

But  th  J  damages  in  the  nature  of  demurrage 
for  breach  of  an  implied  contract  to  unload 
within  a  reasonable  time,  being  unliquidated. 
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can  only  be  recovered  in  special  assumpsit. 
Horn  V.  Bensusan,  g  C.  &  P.  709,  38  E.  C.  L. 
301 ;  Brown  v.  Ross,  5  U.  C.  O.  B.  46g;  Wordin 
V.  Bemis,  32  Conn.  268,  85  Am.  Dec.  255. 

4.  Covenant  and  Debt.  —  Atty  v.  Parish,  i  B. 
&  P.  N.  R.  104;  Moorsom  v.  Bell,  2  Campb. 
616;  Stevenson  v.  York,  2  Chit.  Rep.  570.  18  E. 
C.  L.  424;  Smith  v.  Sieveking,  4  El.  &  Bl.  g45. 
82  E.  C.  L.  945;  Hooe  v.  Groverman,  i  Cranch 
(U.  S.)  214;  Duff  V.  Lawrence,  3  Johns.  Cas. 
(N.  Y.)  162. 

5.  Remedy  in  Equity.  —  Thus  a  suit  in  equity 
will  lie  where  one  of  the  parties  entitled  has  an 
interest  both  as  plaintiff  and  defendant,  as 
where  he  is  joint  owner  of  the  vessel  and  a 
member  of  an  unincorporated  association  liable 
for  the  delay.  Hayden  v.  Whitmore,  74  Me. 
230.  See  also  Robinson  v.  Cushing,  11  Me. 
480.    See  generally  the  title  Equity. 

6.  Nielsen  v.  Wait,  16  Q.  B.  Div.  70,  55  L.  J. 
Q.  B.  8g. 

7.  Denizen. — -"A  denizen  is  an  alien  born, 
but  who  has  obtained  ex  donatione  regis  let- 
ters patent  to  make  him  an  English  subject  — 
a  high  and  incommunicable  branch  of  the 
royal  prerogative.  A  denizen  is  in  a  kind  of 
middle  state  between  an  alien  and  a  natural- 
born  subject,  and  partakes  of  both  of  them. 
He  may  take  lands  by  purchase  or  devise, 
which  an  alien  may  not;  but  cannot  take  by 
inheritance,  for  his  parent,  through  whom  he 
must  claim,  being  an  alien,  liad  no  inheritable 
blood,  and  therefore  could  convey  none  to  the 
son.  And  upon  a  like  defect  of  hereditary 
blood,  the  issue  of  a  denizen,  born  before 
denization,  cannot  inherit  to  him,  but  his  issue 
born  after  may.  A  denizen  is  not  excused 
from  paying  the  alien's  duty,  and  some  other 
mercantile  burthens.  And  no  denizen  can  be 
of  the  Privy  Council,  or  either  house  of  Parlia- 
ment, or  have  any  office  of  trust,  etc."  i  Bl. 
Com.  374.  See  also  Fong  Yue  Ting  v.  U.  S., 
149  U.  S.  6g8,  736;  Craw  v.  Ramsey,  2  Vent.  6. 
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to  have  been  created  by  statute.*  The  word  "denizen"  is  also  used  in  the 
common  law  to  mean  a  natural-born  subject.* 

DENOMINATION.  (See  also  the  title  RELIGIOUS  SOCIETIES.)  —  A  sect  or 
denomination  of  religious  persons  is  one  having  a  common  system  of  faith, 
written  or  traditional.^ 


In  Dulany's  Opinion,  I  Har.  <&  M.  (Md.) 
561,  it  is  said:  "The  statute  natis  ultra 
mare,  25  Edw.  III.,  declares  that  the  issue  born 
beyond  sea,  of  an  Englishman  upon  an  Eng- 
lishwoman, shall  be  denizens;  but  upon  the 
above  principle  the  construction  was,  that 
though  an  Englishman  married  a  foreigner 
and  had  issue  beyond  sea  by  her,  the  issue 
should  be  denizens  ;  but  if  the  wife  was  an 
Englishwoman  and  the  husband  a  foreigner, 
then  the  issue  born  beyond  sea  were  not 
denizens. 

Classes.  —  In  Calvin's  Case,  7  Coke  6,  it  is 
said:  "  There  is  found  in  the  law  four  kinds 
of  ligeances.  *  *  *  The  second  is  ligeantia 
acquisita,  or  denization  ;  and  this  in  the  books 
and  records  of  the  law  appeareth  to  be  three- 
fold: I.  Absolute,  as  the  common  rfem'safioH* 
be,  to  them  and  their  heirs,  without  any  limi 
tation  or  restraint.  2.  Limited,  as  when  the 
king  doth  grant  letters  of  denization  to  an 
alien,  and  to  the  heirs  males  of  his  body,  as  it 
appeareth  in  g  Edw.  IV.,  fol.  7,  in  Baggot's 
Case;  or  to  an  alien  for  term  of  his  life,  as  was 
granted  to  J.  Reynel,  11  Hen.  VI.  3.  It  may 
be  granted  upon  condition,  whereof  I  have 
seen  divers  precedents.  And  this  denization 
of  an  alien  may  be  effected  three  manner  of 
ways:  by  Parliament,  as  it  was  in  3  Hen.  VI. 
55,  in  dower;  by  letters  patent,  as  the  usual 
manner  is;  and  by  conquest,  as  if  the  king 
and  his  subjects  should  conquer  another  king- 
dom or  dominion  [they]  are  all  denizens  of  the 
kingdom  or  dominion  conquered." 

Retroactive.  —  Such  denization  is  not  retro- 
active, as  is  naturalization  by  an  Act  of  Par- 
liament. Co.  Litt.  8(z.  See  also  Priest  v. 
Cummlngs,  20  Wend.  (N.  Y.)  338,  352;  Vau.x 
V.  Nesbit,  I  McCord  Eq.  (S.  Car.)  352,  371,  set 
out  in  the  next  note. 

1.  South  Carolina.  —  Thus,  in  holding  that 
an  act  ot  ili- nidation  is  not  retroactive,  De 
Saushure,  Ch..  said:  "  With  respect  to  the 
denlxenship  claimed  by  the  nephew,  Thomas 
How,  I  do  not  understand  that  there  is  any 
objection  to  the  regularity  of  the  proceedings 
in  ootaining  the  certificate  which  evidences 
that  right.  He  is  therefore  entitled  to  all  the 
advantages  which  the  laws  of  South  Carolina 
give  to  denizens.  Our  state  law,  enacted  on 
the  13th  day  of  December,  1799,  points  out  the 
course  to  be  pursued  by  aliens  desirous  to  be- 
come denizens ;  and  declares  that,  on  compli- 
ance with  the  terms  of  the  law,  they  shall  '  be 
deemed  denizens,  so  as  to  enable  such  persons 
to  purchase  and  hold  real  estate  within  this 
state,'  and  to  be  entitled  to  the  protection  of 
the  laws  of  the  state,  as  citizens  are  entitled. 
Mr.  Thomas  How  became  a  denizen  on  the 
nth  of  October,  1822,  about  fifteen  months 
after  the  death  of  his  uncle.  Dr.  Robert  Nesbit. 
It  was  argued  that  the  certificate  of  deni- 
zenship  had  a  retroactive  operation,  and  en- 
abled Thomas  How  to  take  under  the  devise 
of  his  uncle's  will  as  a  purchaser;  for  a 
devisee  is  in  the  language  of  the  law  a  pur- 
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chaser,  and  does  not  take  by  descent.  On  this 
point,  however,  the  law  is  quite  clear.  Iteni- 
zenship  has  no  such  operation.  Itacts  wholly 
prospectively."  Vaux  v.  Nesbit,  i  McCord 
Eq.  (S.  Car.)  352,  371. 

2.  The  word  denizen  is  used  in  the  common 
law  in  a  double  sense.  It  sometimes  means  a 
naiural-born  subject,  and  sometimes  a  person 
who,  being  an  alien,  has  been  denizenized  by 
letters  patent  of  the  crown.  Levy  v.  M'Car- 
tee,  6  Pet.  (U.  S.)  102,  117,  note. 

"And  he  that  is  born  within  the  king's  lige- 
ance  is  called  sometimes  a  denizen  qtinsi  Jcitis 
nee,  born  within,  and  thereupon  in  Latin  called 
indigena,  the  king's  liegeman;  for  ligezts  is  ever 
taken  for  a  natural-born  subject.  But  many 
times,  in  acts  of  Parliament,  denizen  is  taken 
for  an  alien  born  that  is  enfranchised  or  deni- 
2a*erf  by  letters  patent."  Co.  Litt.  129^.  See 
also  Collingwood  v.  Pace,  Bridgman's  Judg- 
ments 410,  432. 

3.  State  z'.  Township  9,  etc.,  7  Ohio  St.  64. 
Persuasion   and  Denomination.  —  A  beqiiest 

was  made  to  a  town,  in  trust,  for  the  support 
of  the  Christian  religion,  the  interest  to  be 
paid  quarterly  forever  to  the  minister  of  the 
Congregational  persuasion.  The  term  "  Con- 
gregational persuasion  "  was  held  to  have  the 
same  meaning  as  Congregational  deno7nina- 
tion.  The  court  said:  "  It  has  been  con- 
tended in  argument  that  the  term  '  persua- 
sion '  is  more  proper  to  indicate  doctrines  than 
the  term  denomination,  and  that  the  term 
'  minister  of  the  Congregational  persuasion  ' 
must  be  held  to  designate  the  prevailing  doc- 
trines of  the  denomination,  though  the  term 
'  minister  of  the  Congregational  denomina- 
tion '  might  not  have  that  sense.  But  it  will 
be  observed  that  Benedict,  in  the  passage 
above  quoted,  uses  the  word  '  persuasion  '  in 
the  same  sense  as  denomination,  and  includes 
Unitarians  under  the  term  '  ministers  of  the 
Congregational  persuasion;'  and  I  think  it 
would  be  strange  to  hold  that  any  man  was  a 
minister  of  the  Congregational  detiomination, 
who  was  not  of  the  Congregational  persua- 
sion. When  taken  separately  and  independ- 
ently there  is  no  doubt  a  difference  in  the 
meaning  of  the  two  words;  but  used  in  con- 
nection with  the  detio^ninational  name  of  a 
religious  sect,  to  designate  that  sect,  the  two 
terms  must  mean  the  same  thing."  Atty.-t'cn. 
V.  I)ul)Iin.  38  N.  H.  543. 

Mortmain.  (Sec  also  the  title  Mok  i  main.)  — 
In  holding  that  the  act  of  the.  legislature  of 
yirginia,  approved  March  8,  1873,  incorporat- 
ing the  individuals  composing  the  executive 
committee  of  publication,  commonly  called 
the"  Presbyterian  Committee  of  Publication," 
by  the  name  and  style  of  "  The  Trustees  of 
the  Presbyterian  Committee  of  Publication," 
was  not  an  evasion  of,  or  in  violation  of,  sec- 
tion 17  of  article  5  of  the  constitution  of  Vir- 
ginia, which  provides  that  "  the  general 
assembly  shall  not  grant  a  charter  of  incor- 
poration to  any  church  or  religious  dmnmina- 
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Definitions. 


DENOUNCEMENT.  (Sec  also  8  Encyc.  OF  PL.  AND  Pr.  i.)  — A  judicial 
proccctlini;  known  to  the  Mexican  law,  which  in  its  substantive  characteristics 
was  equivalent  to  the  inquest  of  office  found  at  common  law.* 

DENTIST.  (See  also  the  title  Physicians  and  Surgeons.)  — A  dentist  is 
one  whose  profession  it  is  to  clean  and  extract  teeth,  repair  them  when  dis- 
eased, and  replace  them  when  necessary  by  artificial  ones;  one  who  practices 
dental  surgery  and  mechanical  dentistry;  a  dental  surgeon.* 

DENY.  (Sec  also  Encyc.  of  Pleading  and  Practice,  vol.  6,  p.  460 ;  vol. 
9,  p.  8S1.)  —  The  word  "  deny  "  means  to  withhold,  to  refuse  to  grant;*  to 
contradict ;  to  declare  a  statement  or  position  not  to  be  true.* 


tioii.  but  may  secure  the  title  to  church 
property  to  an  extent  to  be  limited  by  law," 
Woods,  J.,  said:  "  Webster  defines  the  word 
'  charch  '  as  follows:  (i)  'A  formally  organ- 
ized body  of  Christian  believers  worshiping 
together;  (2)  a  body  of  Christian  believers 
observing  the  same  rites,  and  acknowledging 
the  same  ecclesiastical  authority;  (3)  the  col- 
lective body  of  Christians,  or  of  those  who 
acknowledge  Christ  as  the  Saviour  of  man- 
kind.' He  defines  the  word  denornination  as 
follows:  'A  class  or  collection  of  individuals 
called  by  the  same  name;  a  sect.'  It  is  ap- 
parent that  the  third  definition  of  the  word 
'  church  '  given  by  this  lexicographer  will 
include  those  mentioned  in  the  first  and 
second  definitions,  by  whatever  names  they 
may  be  called,  as  well  as  all  religious  denomi- 
nations which  acknowledge  Christ  as  t>he 
Saviour  of  mankind."  Wilson  v.  Perry,  29 
W.  Va.  169. 

1.  Von  Schmidt  v.  Huntington,  1  Cal.  55, 
63;  De  Merle  v.  Mathews,  26  Cal.  455,  477. 
See  generally  the  title  Spanish  Land  Grants. 

2.  Jury  Service.  —  Century  Diet.,  quoted  in 
State  V.  Fisher,  119  Mo.  353;  and  in  that  case 
it  was  held  that  a  dentist  was  not  exempt  from 
jury  service,  as  a  person  exercising  the  func- 
tions of  a  practitioner  of  medicine.  See  gen- 
erally the  title  Jury  and  Jury  Trial. 

Privileged  Communications.  —  The  definition 
in  the  text  was  adopted  by  the  court  in  People 
V.  De  France,  104  Mich.  563,  where  it  was  held 
that  a  Jifiirhigan  statute  providing  that  com- 
munications to  persons  authorized  to  practice 
medicine  or  surgery  should  be  privileged,  re- 
lated to  general  practitioners,  and  that  dentists 
were  not  surgeons  within  the  meaning  of  the 
act.  See  also  the  title  Privileged  Communi- 
cations. 

Mechanics  —  Exemption  from  Execution.  (See 
the  title  Exemi'Tion  from  Execution.) — In 
Whitcomb  v.  Reid,  31  Miss.  567,  it  was  held 
that  dentistrif  was  not  a  trade,  nor  was  a  dent- 
ist a  mechanic,  and  therefore  the  instruments 
used  by  a  dentist  in  the  practice  of  his  calling 
were  not  exempt  by  law  from  execution, 
under  the  denomination  of  tools  of  a  mechanic 
necessary  for  carrying  on  his  trade. 

Malpractice.  (See  also  the  title  Malprac- 
tice.)—  The  law  requires  of  a  dentist  a 
reasonable  degree  of  skill  and  care  in  his  pro- 
fessional operations,  and  he  will  not  be  held 
answerable  for  injuries  arising  from  his  want 
of  the  highest  attainments  in  his  profession. 
Simonds  7j.  Henry,  39  Me.  155.  And  a  dentist 
using  chloroform  as  an  anaesthetic  agent  is 
only  bound  to  look  to  natural  and  probable 
effects.    Bogle  v.  Winslow,  5  Phila.  (Pa.)  136. 


3.  Beck  V.  Allen,  58  Miss.  162.  The  court 
further  said  there  can  be  no  withholding  ex- 
cept by  power  which  can  retain  or  keep  back, 
nor  a  refusal  to  grant  except  where  the  thing 
refused  may  be  granted. 

4.  Webster's  Diet. 

Practice.  —  Under  a  Practice  Act  which  re- 
quires that  "  the  answer  of  the  defendant 
shall  contain  *  *  *  a  specific  denial  to 
each  allegation  of  the  complaint  controverted, 
etc.,"  an  answer  that  the  defendant  "  has  no 
knowledge  or  information  in  relation  to  the 
allegations,  *  *  *  and  therefore  denies 
the  same,"  is  insufficient.  San  Francisco  Gas 
Co.  V.  San  Francisco,  9  Cal.  453.  And  under 
a  similar  act  requiring  the  replication  to  deny 
the  controverted  allegations  specifically,  a 
mere  averment  that  the  plaintiff  does  not 
know  whether  a  certain  state  of  facts  exists  is 
insufficient.    Watson  v.  Hawkins,  60  Mo.  550. 

Blasphemy. —  Under  an  act  punishing  as 
blasphemy  the  wilful  denying  God,  his  crea- 
tion, government,  and  final  judging  of  the 
world,  a  defendant  was  indicted  for  commit- 
ting the  crime  by  publishing  the  following: 
"  Uni versalists  believe  in  a  god  which  I  do 
not;  but  believe  that  their  god,  with  all  his 
moral  attributes  (aside  from  nature  itself),  is 
nothing  more  than  a  mere  chimera  of  their 
own  imagination."  On  a  motion  for  arrest  of 
judgment,  Shaw,  C.  J.,  said:  "  There  is  no 
doubt  that  the  language  cited,  if  used  in  the 
connection  and  with  the  intent  and  purpose 
charged  in  the  indictment,  will  amount  to  the 
offense  contemplated  in  the  statute;  for  al- 
though the  form  of  the  expression  used  by  the 
defendant  was  a  denial  of  his  belief,  if  under 
this  form  a  wilful  denial  of  the  existence  of 
God,  his  creation,  etc.,  was  intended,  the  lan- 
guage is  sufficient  to  constitute  a  denial. 
within  the  meaning  of  the  statute.  Whether 
they  were  used  with  such  unlawful  intent 
and  purpose,  was  a  question  upon  the  whole 
indictment  and  all  the  circumstances;  and 
after  verdict,  if  no  evidence  was  erroneously 
admitted  or  rejected,  and  no  incorrect  direc  ■ 
tions  in  matter  of  law  were  given,  it  is  to  be 
taken  as  proved,  that  the  language  was  used 
in  the  sense,  and  under  the  circumstances, 
and  with  the  intent  and  purpose,  laid  in  the 
indictment,  so  as  to  bring  the  act  within 
the  statute."  But  a  mere  denial  of  belief  in 
the  being  of  God  would  not  bring  one  within  the 
operation  of  the  act,  without  regard  to  the 
occasion,  intent,  or  purpose  of  mind  with 
which  it  was  done.  Com.  Kneeland  20 
Pick.  (Mass.)  206.  See  also  the  title  Blas- 
phemy AND  Profanity,  vol.  4,  p.  5S0. 
Request.  —  A  penalty  being  imposed  by  by- 
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Definitions. 


DEPART.  — To  depart  means  to  go  from  ;  to  leave.' 

DEPARTMENT.  (See  also  the  titles  Public  Officers  ;  United  States.) — 
"  A  part  or  division  of  the  executive  government,  as  the  Department  of  State 
or  of  the  Treasury."  * 


law  upon  the  selling  of  meat  on  Sundav,  and 
it  being  further  provided  thereby  that  any 
offender  who  should  deny,  refuse,  or  neglect 
to  pay  the  same  should  be  liable  to  an  action 
of  debt  for  the  same,  it  was  not  necessary,  in 
order  to  support  such  an  action,  to  prove  a 
previous  demand.  Though  the  words  den}/ 
and  "  refuse  "  imply  a  previous  request,  the 
word  "  neglect  "  does  not.  Butchers'  Co.  7'. 
Bullock,  3  B.  &  P.  434. 
1.  Webster's  Diet. 

Limitation  of  Actions  —  Depart.  —  In  Burnes 
V.  Crane,  i  Utah  179,  it  was  held  that  the 
words  "  rfcpart  and  return  "  as  used  in  the 
statute  of  limitations  applied  as  well  to  per- 
sons coming  from  abroad  as  to  citizens  going 
abroad  for  a  temporary  purpose  and  then  re- 
turning.   See  also  Rkti  kn. 

Temporary  Absence  —  Depart  from  the  State. 
(See  also  the  title  Limitations  ok  Actions.)  — 
These  words,  in  a  statute  of  limitation,  were 
held  not  to  refer  to  a  temporary  absence  from 
the  state.  Blodgett  v.  Utley,  4  Neb.  29.  See 
also  Venuci  z\  Cademartori,  59  Mo.  352;  Garth 
V.  Robards,  20  Mo.  523. 

Same  —  Trustees.  —  Trustees  of  a  charity  were 
disqualified  on  departing  the  country.  It  was 
held  that  a  temporary  absence  would  not  dis- 
qualify,   fit  re  Moravian  Soc,  26  Beav.  loi. 

Bankruptcy.  (See  also  the  title  Insolvency 
AND  B.\NKRt;i'TCY.) — If  an  English  subject 
domiciled  abroad  return  to  England  for  a  tem- 
porary purpose,  and  leave  it  sooner  than  he 
intended,  to  avoid  an  arrest,  he  departx  the 
realm,  so  as  to  commit  an  act  of  bankruptcy 
within  Stat.  13  Eliz.,  c.  7  §  i.  So  if  one  who 
is  a  merchant  in  Ireland  comes  to  England  on 
business,  and  quits  the  country  to  avoid  arrest 
by  a  creditor.  The  act  comprehends  all  who 
leave  the  realm,  other  than  foreigners,  with 
intent  to  delay  or  defraud  their  creditors. 
Williams  v.  N'unn,  i  Taunt.  270,  r  Campb.  152. 

Depart  Without  Leave  —  Recognizance.  —  A 
recognizance  provided  for  forfeiture  if  the  de- 
fendant should  depart  without  leave,  whereas 
the  statute  required  that  the  recognizance 
should  be  given  to  bind  the  defendant  to  ap- 
pear for  examination.  It  was  held  that  if  the 
intent  of  the  clause  in  the  recognizance  was  to 
hold  the  prisoner  after  the  e.xamination,  then 
it  meant  more  than  to  appear  for  examination, 
as  required  by  statute,  and  should  be  rejected 
as  surplusage.  State  u.  Bobb,  39  Mo.  App. 
543.  See  generally  the  title  Baii,  and  Ri:co(;- 
NIZANCE,  vol.  3,  p.  691. 

Depart  from  Port  —  Maritime  Liens.  (See  also 
the  title  Maki  itmi;  Likns.)—  A  statute  provided 
that  a  maritime  lien  should  be  dissolved  un- 
less the  person  claiming  the  same  filed  it  with- 
in four  days  from  the  time  the  vessel  departed 
from  the  port  at  which  she  was  when  the  debt 
was  contracted.  In  construing  this  statute, 
the  court,  in  The  Helen  Brown,  28  Fed.  Rep. 
112,  said;  "  The  case  turns  on  the  meaning  of 
the  words  '  depart  from  the  port,'  as  used  in 
that  section.  A  vessel  depnriH  from  her  port 
when  she  goes  to  sea.    When  she  leaves  her 


harbor,  and  enters  upon  the  high  seas,  whether 
on  a  voyage  to  another  port,  or  in  the  prose- 
cution of  some  business  on  the  ocean,  such  as 
towing,  fishing,  rendering  asistance,  or  the 
like,  she  is,  in  a  legal  as  well  as  in  a  nautical 
sense,  at  sea,  as  distinguished  from  being  in 
port.  To  depart  from  port,  to  leave  port,  to 
go  to  sea,  are  phrases  which,  in  popular 
speech,  have  the  same  signification.  I  am  of 
opinion  that  it  is  in  this  sense  that  the  words 
'  depart  from  the  port  '  are  used  in  this  stat- 
ute. U.  S.  V.  Crush,  5  Mason  (U.  S.)  2go;  The 
Schooner  Harriet,  1  Story  (U.  S.)25i.  Ingoing 
to  Lynn  the  Helen  Brown  went  outside  of  the 
headlands  and  lighthouses  which  mark  the 
outward  geographical  limits  of  Boston  Haibor, 
and  entered  Massachusetts  Bay.  She  was  then 
upon  the  high  seas;  she  had  left  her  port  and 
had  gone  to  sea.  Whether  her  departure  was 
for  a  longer  or  shorter  voyage,  or  with  the  in- 
tention of  returning  sooner  or  later,  can  make 
no  difference.  She  went,  not  secretly,  or  for 
the  purpose  of  avoiding  the  lien,  but  openly, 
and  in  the  line  of  her  regular  employment* " 

Where  a  vessel  departs  from  a  port  at  which 
a  debt  has  been  contracted  on  her  account,  for 
repairs,  etc.,  in  pursuit  of  some  trade  or  busi- 
ness, it  is  a  departure  within  the  meaning  of 
the  statute  relative  to  proceedings  for  the  col- 
lection of  demands  against  ships  and  vessels. 
Rockefeller  v.  Thompson,  2  Sandf.  (N.  Y.)  395. 

The  taking  of  a  vessel  in  an  unfinished  state 
from  Chelsea  to  Boston,  the  former  being 
within  the  port  of  Boston,  is  not  a  departure 
from  port  within  the  statute.  Young  v.  1  he 
Orpheus.  119  Mass.  179;  and  see  The  John 
Farron,  14  Biatchf.  (U.  S.)  29. 

Same  —  Marine  Insurance.  (See  also  the  title 
MARiNt  iNSUKANt  K.)  —  A  Warranty  to  depart 
on  or  before  a  certain  day,  in  a  policy  of 
marine  insurance,  is  a  warranty  to  be  out  of 
port  on  or  before  that  day.  It  thus  differs 
from  a  warranty  to  sail.  A  ship  that  sailed 
before  the  day  named,  but  was  kept  within  the 
harbor  by  adverse  winds  until  after  that  day, 
was  held  not  to  have  complied  with  a  warranty 
to  depart.  Moir  v.  Royal  Exch.  Assur.  Co.,  3 
M.  il  S.  461,  6  Taunt.  241,  i  E.  C.  L.  372; 
Union  Ins.  Co.  v.  Tysen,  3  Hill  (N.  Y.)  126. 

Same  —  Embargo.  (See  generally  the  title 
E.MBARGo.)  —  So  under  the  Embargo  Act  of 
1808,  to  depart  from  port  meant  to  go  out  of 
port,  not  merely  to  break  ground,  to  set  sail, 
to  leave  the  port.  The  Sloop  Active  v.  U.  S., 
7  Cranch  (U.  S.)  100;  i  Paine  (U.  S.)  247. 

2.  Worcester's  Diet.,  i/uoliil  in  U.  S.  v. 
Germaine,  99  U.  S.  50S. 

"  The  heads  01  depariwent.i,"  referred  to  mi 
art.  2,  §  2,  of  the  Constitution  of  the  United 
States,  are  the  same  as  ihc  principal  officers 
in  each  of  the  executive  departments,  men- 
tioned in  (he  same  section.  The  Commissioner 
of  Pensions  is  not  the  head  of  a  department, 
l)ut  the  subordinate  of  the  Sccrctarv  of  the 
Interior,  who  is  the  head  of  a  department.  The 
court  said:  "The  association  of  the  worils 
'  heads  of  de)iartn>ent.s  '  witii   the  President 
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SefinitionB. 


DEPARTURE.  (See  also  Depart,  supra.)  —  In  marine  insurance,  the  same 
as  deviation.'  In  pleading,  a  departure  takes  place  when,  in  a  second  or  sub- 
sequent pleading,  a  party  deserts  the  ground  that  he  took  in  his  last  ante- 
cedent pli'atling,  and  resorts  to  another.'-* 

DEPENDENCY.  —  I.  A  territory  distinct  from  the  country  in  which  the 
supreme  sovereign  power  resides,  but  belonging  rightfully  to  it,  and  subject  to 
the  laws  and  regulations  which  the  sovereign  may  think  proper  to  prescribe.^ 
11.  A  building,  within  a  curtilage,  detached  from  but  subordinate  to  the  house.* 


and  the  courts  of  law  strongly  implies  that 
something  diffi-rent  is  meant  from  the  interior 
commissioners  and  bureau  officers  who  are 
themselves  the  mere  aids  and  subordinates  of 
the  licads  of  the  departments."  U.  S.  v.  Ger- 
maine,  99  U.  3.  508. 

A  Governor  of  the  Almshouse  is  a  head  of  a 
dep.iriment  within  the  meaning  of  a  provision 
of  a  city  charter  prohibiting  heads  of  depart- 
ments from  being  interested  in  the  purchase 
of  any  property  belonging  to  the  corporation. 
Roosevelt  t.  Draper,  23  N.  Y.  318. 

Military  Department.  —  The  department  of 
adjutant  and  inspector-general  is  not  a  "  mili- 
tary department  "  within  the  meaning  of  a 
general  order  of  the  War  Department  grant- 
ing double  rations  to  officers  commanding 
military  departments.  Parker  v.  U.  S.,  I  Pet. 
(U.  S.)  293. 

Subdivision.  —  Department  imports  a  sub- 
division of  a  business  or  service.  See  Gulf, 
etc.,  R.  Co.  V.  Warner,  89  Tex.  475;  Citizens' 
Bank  71.  Gay,  47  La.  Ann.  551. 

Postal  Department.  —  In  U.  S.  v.  Belew,  2 
Brock.  (U.  S.)  281,  it  was  held  that  a  mail  car- 
rier was  within  an  act  subjecting  to  a  penalty, 
in  certain  cases,  persons  employed  in  any  of  the 
departments  of  the  general  post  office.  The 
court  said;  "'  To  answer  this  question  il  be- 
comes necessary  to  settle  the  meaning  of  the 
word  department,  as  used  in  the  Act  of  Con- 
gress. One  of  its  signitications,  as  our  lexi- 
cons inform  us,  is,  a  province  or  business 
assigned  to  a  particular  person.  The  business 
assigned  to  a  particular  person  is,  according  to 
this  definition,  in  his  department.  The  busi- 
ness belonging  to  the  post  office  is  in  a  depart- 
ment of  the  post  office;  a  person  employed  in 
that,  business  is  a  person  employed  in  a  depart- 
ment of  the  post  office.  If,  then,  the  carrying 
of  the  mail  be  a  part  of  the  business  of  the  post 
olfice,  it  would  seem  that  the  person  who  car- 
ries it  is  a  person  employed  in  a  department 
of  the  general  post  office." 

1.  Phoenix  F.  Ins.  Co.  v.  Cochran,  51  Pa.  St. 
143.  See  the  title  Deviation  (in  Marine  In- 
surance). 

2.  Departure  in  Pleading.  (For  a  f  ull  treat- 
ment see  the  title  Dei'.vriure,  6  Encyc.  of  Pl. 
AND  Pr.,  p.  460.)  A  departure  in  pleading  is 
said  to  be  when  a  party  quits  or  departs  from 
the  case  or  defense  which  he  has  first  made, 
and  has  recourse  to  another;  it  occurs  when 
the  replication  or  rejoinder,  etc.,  contains  mat- 
ter not  pursuant  to  the  declaration  or  plea,  and 
which  does  not  support  and  fortify  it.  Winter 

Mobile  Sav.  Bank,  54  Ala.  174.  See  also 
Richards  v.  Hodges,  2  Saund.  84;  U.  S.  z'. 
Morris,  i  Paine  (U.S.)  2ir ;  Governor  z/.  Wiley, 
14  Ala.  178;  McAden  v.  Gibson,  5  Ala.  341; 
Warren  v.  Powers,   5  Conn.  379;  Zehnor 
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Beard,  8  Ind.  96;  Shirts  v.  Irons,  47  Ind.  452; 
Tarleton  z'.  Wells,  2  N.  H.  306-  Hallett  v. 
Slidell,  II  Johns.  (N.  Y.)  56;  Smith  v.  Mc- 
Gaughey,  13  Tex.  467. 

3.  Dependencies  and  Possessions.  —  "  The  pre- 
cise meaning  of  the  word  dependency,  as  it  is 
used  by  Congress  in  the  law  under  considera- 
tion [Non-Importation  Act  of  1811]  cannot  be 
ascertained  with  any  degree  of  certainty.  It 
may,  however,  be  safely  concluded  that  it  im- 
ports some  civil  and  political  relation  which 
one  country  bears  to  another,  as  its  superior, 
different  from  that  of  a  mere  possession. 
*  *  *  Congress  did  not  consider  a  depend- 
ency as  synonymous  with  a  '  possession,' 
but,  on  the  contrary,  the  difference  was  so  ma- 
terial as  to  induce  Congress  to  sanction  a  trade 
with  the  former,  which  had  been  previously 
interdicted  with  both.  As  soon  as  this  dis- 
tinction is  established,  the  mind  of  a  legal 
man  is  irresistibly  led  to  annex  to  the  one  the 
idea  of  possession,  accompanied  by  title,  in 
opposition  to  a  mere  naked  possession  ob- 
tained either  by  force  and  against  right,  or 
rightfully  acquired  and  wrongfully  withheld 
from  the  legal  sovereign;  and  this,  the  court 
is  strongly  inclined  to  think,  is  the  true  defi- 
nition of  a  dependency  —  that  is,  a  territory 
distinct  from  the  country  in  which  the  supreme 
sovereign  power  resides,  but  belonging  right- 
fully to  it,  and  subject  to  the  laws  and  regula- 
tions which  the  sovereign  may  think  proper  to 
prescribe.  It  is  not  a  colony,  because  it  is  not 
settled  by  the  citizens  of  the  sovereign  or 
mother  state;  butitislaw  fully  acquired  or  held, 
and  the  people  are  as  much  subjects  of  the 
state  which  has  thus  obtained  it  as  if  they  had 
been  born  in  the  principal  state  and  had  emi- 
grated to  the  dependent  territory."  Washing- 
ton, J.,  in  U.  S.  V.  The  Nancy,  3  Wash.  (U.  S.) 
281,  where  it  was  decided,  in  1814,  that  Malta 
was  not  a  dependeticy  of  Great  Britain. 

4.  Building,  —  A  building,  used  as  a  store, 
two  or  three  rods  distant  from  an  inn,  situated 
within  its  curtilage  and  between  the  inn  and  a 
shed  used  for  the  accommodation  of  travelers, 
is  a  "  dependency  "  of  the  inn,  within  the 
meaning  of  an  act  permitting  the  sale  of  liquors 
only  in  licensed  houses  and  their  rfr^x''"'''"*"'*'*- 
"Any  building  used  for  the  common  purposes 
of  a  tavern,  situated  within  the  curtilage  of  the 
dwelling-house,  *  *  *  is  privileged  by  the 
license,  as  a  dependency  of  the  common  inn  or 
tavern-house."  By  rf<-7>e»K/r»icj/ the  legislature 
intended  a  building  detached  from  the  house. 
Goff  V.  Fowler,  3  Pick.  (Mass.)  300.  But  a 
small  building  on  the  ground  of  the  owner  of 
the  house,  at  a  distance  of  forty-five  rods  from 
the  house,  connected  with  it  by  a  passageway 
entirely  on  the  owner's  ground,  but  not  within 
the  curtilage,  is  not  a  dependency  within  this 
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DEPENDENT—  DEPOSE. 


Definitions. 


DEPENDENT.  (See  also  the  titles  HOMESTEAD  ;  POOR  AND  POOR  Laws.) — 
Dependent  means  reiving  on  for  support.* 

DEPENDING  SUIT  OR  ACTION.  (See  also  PENDING,  and  the  title  Lis 
Pendens;  and  see  i  Encyc.  of  Pl.  and  Pr.  750,  title  Another  Suit  Pend- 
ing.)—  Depend,  as  used  of  a  suit,  means  to  be  begun,  and  remain  undecided. 
A  suit  is  depending  from  the  return  of  the  writ  to  the  entry  of  judgment.* 

DEPONENT.  (See  also  DEPOSITION, /i?.?/.)  —  A  witness;  one  who  gives 
information  on  oath  or  afifirmation  respecting  some  fact  known  to  him,  before 
a  magistrate ;  one  who  deposes,  that  is,  testifies,  or  makes  oath  in  writing,  to 
the  truth  of  certain  facts ;  one  who  gives  testimony  under  oath,  which  is 
reduced  to  writing,  or  makes  oath  to  a  written  statement.* 

DEPORTATION.  (See  also  the  title  Chinese  Exclusion  Acts,  vol.  5,  p. 
1 104.)  —  Deportation  is  the  removal  of  an  alien  from  one  country  to  another.* 

DEPOSE.    (See  also  the  titles  Affidavits,  vol.  i,  p.  909;  Depositions, 


statute.  Com.  v.  Estabrook,  lo  Pick.  (Mass.) 
293.    See  the  title  Intoxicating  Liquors. 

1.  Webster's  Diet. 

Mutual  Insurance.  (See  also  the  title  Benefi- 
ciARiES  (in  Insurance),  vol.  3,  p.  944.) — In 
Ballou  V.  Gile,  50  Wis.  619,  it  is  said:  "  We 
think  the  true  meaning  of  the  word  dependent, 
in  this  connection,  means  some  person  or  per- 
sons dependent  for  support  in  some  way  upon 
the  deceased;  and  as  the  proof  shows  that 
there  was  no  other  person  so  dependent  upon 
the  deceased  except  the  widow,  the  money 
must  be  paid  to  her."  See  also  Supreme  Coun- 
cil V.  Perry,  140  Mass.  580;  Alexander  v. 
Parker,  144  111.  355,  where  the  definition  given 
in  the  above  case  is  qucted  with  approval. 

Dependent  —  Parent  and  Child.  (See  also  the 
title  Parent  and  Ciiii.i).) —  In  Crow  v.  State, 
96  Ga.  297,  it  was  held  that  to  constitute  aban- 
donment within  the  Georgia  code,  abandon- 
ment, dependency,  and  destitution  are  each 
equally  essential  to  the  commission  of  the 
offense.  The  court  said:  "  That  the  words 
dependent  and'  destitute,'  as  employed  in  that 
statute,  were  not  designed  lo  be  used  as 
synonyms,  it  is  only  necessary  to  refer  to  the 
language  employed  by  Chief  Justice  Jackson 
in  the  case  of  McDaniel  v.  Campbell,  78  Ga. 
18S,  which  we  quote  as  follows:  '  So  to  leave  a 
child  dependent  does  not  convey  the  idea  of 
absolute  destitution.  The  child  may  be  cared 
for  and  comfortable,  and  yet  dependent  on 
some  charity;  but  left  destitute,  it  has  no  pro- 
tector, friend,  or  other  author  of  benevolent 
kindness,  feeding  and  clothing  it.' 

Death  by  Wrongful  Act  —  Dependent.  —  See  the 
title  1)1  AiK  I'.Y  WkONGFfi.  Act,  vol.  8,  p.  903. 

Domicil.  —  Sec  the  title  Domicil,  pos/. 

Civil  Damage  Acts.  —  Sec  the  title  Civii,  Dam- 
age Af:TS,  vol.  (1.  p.  56. 

Dependent  Covenants.  —  See  the  titles  Con- 
tracts, vol.  7,  [).  i2i);  Covenants,  vol.  8,  p. 
51- 

2.  A  suit  at  law  is  not  depending  until  the 
writ  has  been  returned.  This  was  held  in  the 
construction  of  stat.  r  Edw.  VI.,  c.  7,  which  pro- 
vided that  no  action,  suit,  bill,  or  plaint  "  that 
shall  depend  between  party  and  party,  in  any 
of  the  king's  courts,"  should  be  discontinued 
by  the  demise  of  the  king.  Discontinuance  of 
Process,  7  Coke  30^7.  Mui  a  bill  in  the  Star 
Chamber  was  held  to  depend  from  the  time 
that  it  was  exhibited,  within  the  meaning  of 


an  exception  out  of  a  general  pardon.  Little- 
ton's Case,  5  Coke  47  a. 

"  An  action  or  suit  dependitia  in  court  is  not 
ended  by  a  verdict  of  a  jury  being  given  and 
recorded  in  it;  for  the  court,  for  divers  reasons, 
when  shown  to  exist,  would  be  bound,  accord- 
ing to  every  principle  of  both  law  and  justice, 
to  set  it  aside  and  grant  a  new  trial.  Until, 
then,  a  judgment  shall  be  rendered  on  the  ver- 
dict, or  it  shall  be  approved  of  by  the  court  in 
some  way,  the  action  must  be  considered  as 
still  depending."  Kolb's  Case,  4  Watts  (Pa.) 
154. 

Where  the  parties  to  a  suit  agreed  that  the 
evidence  taken"  in  the  ejectment  rf<"jw«rfiH(/  in 
the  county  of  I.  for  J.  county,  of  B.  C.  J. 
B.,"  should  be  admitted  to  be  read  at  the  trial, 
that  evidence  was  admissible,  although  the 
action  in  which  it  was  taken  was  not  dependiuy, 
but  had  been  determined  before  the  date  of  the 
agreement,  it  appearing  that  it  was  the  only 
ejectment  that  B.  C.  had  ever  brought  against 
J.  B.  in  the  county  of  I.  Chew  v.  Parker,  3 
Rawle  (Pa.)  283. 

3.  Bouv.  Law  Diet.;  Bliss  Shuman,  47 
Me.  252.  "  Witness  "  is  the  more  general 
term,  including  dei>onent.  See  the  title  Wit- 
nesses. 

The  term  is  defined  in  Rapalje  &  Lawr.  Law 
Diet,  to  be  "  a  person  who  makes  an  affidavit, 
as  opposed  to  a  declarant,  who  makes  a  declara- 
tion, and  a  witness,  who  makes  an  oral  state- 
ment." 

4.  Distinguished  from  Transportation  and  Extra- 
dition.—  Pong  Yue  Ting  r.  V.  S.,  149  U.  S.  709. 
The  court  further  said:  "Strictly  speaking, 
transportation,  extradition,  and  deportation, 
although  each  has  the  effect  of  removing  a  per- 
son from  the  country,  are  different  tilings,  and 
have  different  purposes.  Transportation  is  by 
way  of  punishment  of  one  convicted  of  an 
offense  against  the  laws  of  the  country.  Extra- 
dition is  the  surrender  to  another  country  of 
one  accused  of  an  offense  against  its  laws,  there 
to  be  tried,  and,  if  found  guilty,  punished. 
1>eportntion  is  the  removal  of  an  alien  out  of 
the  country,  simply  because  his  presence  is 
deemed  inconsistent  with  the  public  welfare, 
and  withf)ut  any  punishment  being  imposed  or 
contemplated,  either  under  the  laws  of  the 
country  out  of  which  he  is  sent,  or  under  those 
of  the  country  lo  which  he  is  taken."  See  also 
the  title  ExTUADnioN. 
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Definition. 


post ;  Oath  ;  Pkrjury.)  —  To  depose  is  merely  to  state  or  affirm  some  matter 
of  fact  in  an  affidavit  or  deposition,  and  this  may  be  done  as  well  before  an 
oath  is  administered  to  the  deponent  as  afterwards.* 


1.  Depose  and  "Sworn."  —  U.  S.  v.  McCon- 
auK'iy.  33  I'cd.  Kcp.  169,  13  Sawy.  (U.  S.)  141, 
in  which  case  it  was  licld  that  the  alle>{alion 
th;H  the  delendaiu  did  dvposr  and  swear  to 
the  truth  of  tlie  answers  contained  in  the  dep- 
osition, did  not  show  that  the  defendant  was 
sworn  to  the  truth  of  the  answers.  The  court 
s-aid:  "  In  an  indictment  for  perjury  it  must 
be  directly  stated  in  some  form  of  apt  words 
that  the  defendant  was  sworn.  It  is  not  suffi- 
cient that  it  so  appears  by  inference  or  argu- 
ment. I  Whart.  Crim.  Law,  1287;  2  IBish. 
Crim.  Froc,  §  912;  Slate  v.  Divoll,  44  N.  H. 
142.  The  indictment  in  this  case  only  alleges 
that  the  defendant  did  '  depose  and  swear.' 
All  that  is  subsequently  said  about  '  said 
oath,'  and  the  taking  and  administering  of  the 
same,  refers  to  the  allegation  '  did  de-pone  and 
swear,'  and  adds  nothing  to  its  signification 
or  effect.  The  case  in  this  respect  is  nearly 
on  all  fours  with  that  of  U.  S.  v.  Hearing,  11 
Sawy.  521.  In  that  case  the  defendant  was 
indicted  for  perjury  in  making  a  homestead 
affidavit,  which  was  set  out  in  the  indictment. 
This  was  followed  by  an  allegation  that  the 
defendant  did,  before  a  person  authorized  to 
administer  '  said  oath,'  depose  and  state  con- 
trary to  his  said  oath.  In  sustaining  a 
demurrer  to  the  indictment,  the  court  said 
that  after  setting  out  the  affidavit  there  should 
have  been  an  allegation  '  that  the  defendant, 
being  then  and  there  duly  sworn  by  the  clerk,' 
etc.,  '  did  depose  and  state  that  said  affidavit 
was  true;  '  and  that  the  allegation  that  the  de- 
fendant did  deposa  and  state  contrary  to  his 
said  oath  is,  if  anything,  an  attempt  to  assign 
perjury  on  a  '  said  '  or  supposed  oath,  the  ad- 
ministration of  which  is  nowhere  alleged. 
But  the  fact  that  the  defendant  was  sworn 
must  be  distinctly  stated.  It  is  not  sufficient 
that  it  appears  by  implication.  In  this  case  it 
is  true  that  the  indictment  states  that  the  de- 
fendant did  '  depose  and  swear,'  as  in  the 
deposition  already  set  forth.  But  this  is  by 
no  means  the  equivalent  of  the  sufficient  alle- 
gation, '  being  duly  sworn,  did  depose  and 
say.'  To  depose  is  merely  to  state  or  affirm 
some  matter  of  fact  in  an  affidavit  or  deposi- 
tion And  this  may  be  done  as  well  before  an 
oath  is  administered  to  the  deponent  as  after- 
wards. In  this  case  it  appears  that  it  was 
administered    to   the  witness    after   he  had 


deposed.  One  may  '  swear  '  who  is  not  duly 
'  sworn.'  In  one  case  the  oath,  so  to  speak, 
is  self-imposed,  and  the  swearer  incurs  no 
legal  liability  thereby;  while  in  the  other  the 
oath  is  administered  by  a  person  having 
authority  so  to  do,  and  the  affiant  takes  it  sub- 
ject to  the  pains  and  penalties  for  perjury." 

In  Brown  v.  State,  91  Wis.  248,  it  is  said: 
"The  information  is  essentially  bad.  To 
charge  the  crime  of  perjury,  the  information 
must  at  least  charge  that  the  accused  was 
sworn  and  testified.  These  facts  must  be 
alleged  directly  and  positively,  and  not  by  way 
of  inference  or  recital.  They  must  be  alleged 
with  certainty,  to  a  certain  intent,  in  gen- 
eral. Bish.  Crim.  Proc.  (4th  ed.),  g§  325, 
508,  554;  State  V.  Divoll,  44  N.  H.  140.  This 
information  does  not  allege  that  the  accused 
was  sworn  at  all,  or  that  he  testified  at  all. 
The  only  allegation  relating  to  these  facts  is 
that,  '  being  lawfully  required  to  depose  the 
truth,  on  his  oath  legally  administered, 
*  *  *  and  being  required  to  testify,  *  *  * 
did  wilfully  and  corruptly  commit  the  crime 
and  offense  of  perjury,  in  this,  to  wit:  That 
he  was  present,'  etc.  Surely  to  say,  '  being 
required  to  depose  the  truth,  on  his  oath 
legally  administered,'  is  not  equivalent  to 
saying  that  he  '  was  sworn  and  took  his  cor- 
poral oath,'  as  the  old  forms  have  it.  Whart. 
Proc.  Ind.  277  279;  State  v.  Divoll,  44  N.  H. 
140.  It  is  neither  a  direct  nor  a  positive  alle- 
gation that  he  was  sworn.  It  may  appear  by 
uncertain  inference  that  the  pleader  intended 
his  phrase  to  stand  in  the  place  of  such  neces- 
sary allegation.  Nor  is  it  sufficient  to  say 
that  he  was  required  to  testify.  It  should  be 
alleged  that  he  did  testify.  It  is  not  alleged 
that  the  accused  testified  that  he  was  present, 
etc.,  or  to  any  of  the  matters  recited.  It  is  no 
sufficient  substitute  for  these  necessary  allega- 
tions, to  charge  generally  that  he  '  did  commit 
wilful  and  corrupt  perjury.'  The  court  should 
have  arrested  judgment." 

See  also  U.  S.  v.  Hearing,  11  Sawy.  (U.  S.) 
521. 

But  in  Doe  z:  Raymond,  5  U.  C.  Q.  B.  O.  S. 
339,  it  is  said:  "  It  is  to  be  remarked  that  the 
affidavit  sent  with  the  commission  declares 
that  it  was  duly  executed,  and  the  witnesses  in 
their  answers  are  called  '  deponents,'  which 
seems  to  imply  that  they  were  sworn." 
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CROSS-REFERENCES. 

For  other  ^natters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  title  BAILMENTS,  vol.  3,  p.  732,  and  the  references  there  given. 

I.  Definition  and  Nature.  —  A  deposit  is  a  bailment  of  goods  to  be  kept 
for  the  depositor  without  reward,  and  to  be  returned  upon  demand,*  or  to 
be  otherwise  delivered  according  to  the  object  or  purpose  of  the  original  trust.* 
The  term  "  deposit  "  is  also  used  to  denote  the  thing  deposited.*  A  deposit  is 
a  bailment  for  the  sole  benefit  of  the  bailor,  and  is  subject  to  the  law  appli- 
cable to  that  class  of  bailments."* 

II  The  Several  Kinds  of  Deposits  —  1.  Deposits  Properly  So  Called  — 
a.  In  General.  —  According  to  the  civil  law  deposits  are  divisible  into  two 
kinds,  necessary  and  voluntary.*  Again,  they  are  divided  into  two  other 
classes,  simple  deposits  and  sequestrations.**  The  distinctions  made  do  not 
seem  to  have  been  incorporated  into  commercial  law.' 


1.  Deposit  Defined.  —  Jones  on  Bailments,  36, 
125;  2  Kent's  Com.  560;  Coggs  v.  Bernard,  2 
Ld.  Raym.  909,  i  Smith  L.  Cas.  199.  See  also 
the  title  Bailments,  vol.  3,  p.  741. 

A  deposit  is  a  contract  by  which  one  of  the 
contracting  parties  gives  a  thing  to  another  to 
keep,  who  is  to  do  so  gratuitousl)',  and  who 
obliges  himself  to  return  it  when  he  shall  be 
requested.     Pothier  Traite  de  Depot,  note  I. 

In  Spanish  law  a  deposit  is  a  contract  by 
which  one  man  gives  anything  to  another  in 
whom  he  has  confidence,  to  keep  for  him. 
Moreau  &  Carlton's  Partidas,  5th,  tit.  3,  b.  i. 

"  A  deposit  is  a  covenant  by  which  one  per- 
son gives  to  another  something  to  keep,  which 
he  is  to  restore  whenever  the  depositor  shall 
think  fit  to  call  for  it."  Domat's  Civil  Law, 
pt.  i.,  bk.  i.,  tit.  vii.,  §  i,  art.  i. 

2.  According  to  Judge  Story,  a  deposit  is  a 
bailment  of  goods  to  be  kept  by  the  bailee  with- 
out reward,  and  delivered  according  to  the  ob- 
ject or  purpose  of  the  original  trust.  Story 
on  Bailments,  §  41.  It  will  be  noted  that  in 
soine  cases  the  deposit  may  be  for  the  benefit 
of  a  third  person,  to  be  delivered  to  him  and 
not  returned  to  the  bailor. 

The  term  is  defined  in  many  cases.  See,  for 
example:  Morris  z*.  Lewis,  33  Ala.  53;  Mont- 
gomery V.  Evans,  8  Ga.  178;  Gray  v.  Merriam, 
i.',8  111.  179,  39  Am.  St.  Rep.  172;  Johnson  v. 
Reynolds,  3  Kan.  257;  Hale  v.  Rawallie,  8 
Kan.  136;  Payne  v.  Gardiner,  29  N.  Y.  146; 
Lyons  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60 
N.  Y.  278;  Rozelle  v.  Rhodes,  116  Pa.  St.  129, 
2  Am.  St.  Rep.  591.  See  Spooner  v.  Mattoon, 
40  Vt.  300,  94  Am.  Dec.  395.  It  is  also  defined 
in  some  of  the  statutes.  See  Code  Georgia, 
1882,  §  2103;  Rev.  Civ.  Code  Louisiana,  art. 
2928. 


What  Constitutes  Deposit.  —  The  delivery  of  a 
slave  by  the  owner  to  another  to  "  take  care 
of  him,  keep  him  until  called  for,  and  pay 
nothing  for  his  hire  during  the  time  he  might 
have  him,"  is  a  mere  deposit  and  not  a  con- 
tract of  hiring.  Farrow  v.  Bragg,  30  Ala.  261. 
The  deposit  of  bonds  in  a  bank  as  collateral 
security  for  the  existing  debts  of  a  customer, 
and  for  future  loans  and  discounts,  is  not  a 
gratuitous  bailment.  Baltimore  Third  Nat. 
Bank      Boyd,  44  Md.  47,  22  Am.  Rep.  35. 

Money  Confided  to  an  Agent  to  Be  Disbursed  or 
employed  does  not  constitute  a  deposit.  Long- 
bottom  V.  Babcock,  9  La.  44;  Stetson  v.  Gur- 
ney,  17  La.  162;  Thompson  v.  Scales,  11  La. 
563.    See  the  title  Mand,\te. 

Difference  Between  Mutuum  and  Deposit.  —  A 
mutuum  is  created  when  not  the  identical  thing 
bailed  is  to  be  returned,  but  another  thing  of 
the  same  nature,  kind,  or  value;  a  deposit 
takes  place  where  the  identical  thing  bailed  is 
to  be  returned  to  the  bailor.  In  the  one  case  a 
use  of  the  thing  bailed  is  contemplated,  in  the 
other  such  is  generally  not  the  case.  Derrick 
V.  Baker,  g  Port.  (Ala.)  362;  Story  on  Bail- 
ments, §  47.  See  also  ijifra,  this  title.  The 
Several  Kinds  of  Deposits —  Contracts  in  the 
Nature  of  Deposit — Irregular  Deposits. 

3.  See  Story  on  Bailments,  passim. 

4.  See  the  title  Bailments,  vol.  3,  p.  732. 

5.  Story  on  Bailments,  §  44;  Revised  Civ. 
Code  Louisiana,  art.  2931. 

6.  Story  on  Bailments,  §  45;  Pothier  Traite 
de  Depot  i. 

7.  The  Division  of  Deposits  into  Necessary  and 
Voluntary  Was  Unknown  to  the  Common  Law,  but 
was  material  in  the  civil  law  in  respect  to  the 
remedy.  Story  on  Bailments,  §  44.  See 
infra,  this  section.  Sequestrations. 
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b.  Necessary  Deposits. —  A  necessary'  deposit  is  one  made  upon  some 
sudden  emergency  and  from  some  pressing  necessity,  as  in  the  case  of  a  fire, 
shipwreck,  or  other  overwhelming  calamity.  In  this  case  the  property  is  con- 
fided to  any  person  with  whom  the  depositor  meets,  without  any  proper  oppor- 
tunity for  reflection  or  choice,  and  hence  it  is  called  viiserabile  depositiun} 

c.  Voluntary  Deposits. —  A  voluntary  deposit  is  one  that  arises  without 
any  such  calamity,  from  the  mere  consent  and  agreement  of  the  parties. '"^ 

d.  Simple  Deposits. —  A  simple  deposit  is  one  in  which  there  is  but  one 
party  depositor,  of  whatever  number  of  persons  composed,  each  having  a 
common  interest.* 

e.  Sequestrations.  —  A  sequestration  is  a  deposit  made  by  one  or  more 
persons  each  of  whom  has  a  different  and  adverse  interest  in  controversy 
touching  it.* 

(1)  Conventional.  —  A  conventional  sequestration  is  one  made  by  the  mere 
agreement  of  the  parties,  without  any  judicial  act. 

(2)  Judicial.  —  A  judicial  sequestration  is  one  made  by  order  of  a  court 
in  the  course  of  some  judicial  proceeding.' 

2.  Contracts  in  the  Nature  of  Deposit  —  a.  In  General.  —  There  are  certain 
contracts  and  quasi  contracts,  in  which  the  relation  of  depositor  and  deposi- 
tary arises,  which  do  not  strictly  come  within  the  definition  of  deposit,  but 
which  are  ordinarily  classed  as  deposits,  and  will  therefore  be  considered 
briefly  in  this  connection. 

b.  Involuntary  Deposits.  —  In  contradistinction  to  necessary  and  vol- 
untary deposits,  in  which  some  act  of  the  depositor  is  presupposed,  there-  is 
another  class  of  deposits  known  as  involuntary,  inasmuch  as  they  may  arise 
without  the  assent  or  even  knowledge  of  the  depositor.  Thus,  for  example, 
such  deposits  occur  where  lumber,  floating  in  a  river,  is  by  a  sudden  flood  or 
freshet  lodged  on  the  land  of  a  stranger  and  left  there  by  the  subsidence  of 
the  stream.  So  also  where  trees  are  blown  by  a  tempest  upon  the  land  of  a 
stranger,  or  where  goods  are  lodged  in  like  manner  by  a  whirlwind  or  tornado 
in  the  distant  field  of  a  stranger,  such  a  deposit  is  created.® 

c.  Irregular  Deposits.  — An  irregular  deposit  is  one  which  arises  when 
a  party  having  a  sum  of  money  which  he  does  not  think  safe  in  his  own  hands 

1.  Story  on  Bailments,  §  44;  Domat's  Civil  holder,  and  the  deposit  is  to  be  delivered  to 
Law,  pt.  i.,  bk.  i.,  tit.  vii.,  §  5,  art.  I ;  Revised  him  who  is  ultimately  adjudged  to  have  the 
Civil  Code  Louisiana,  art.  2964.  right  to  it.    Story  on  Bailments,  §  45. 

2.  Story  on  Bailments,  §44  \citing  Dig.,  lib.  5.  Two  Kinds  of  Sequestrations.  —  Story  on 
16,  tit.  3,  §  2;  I  Pothier  Hand.,  lib.  16,  tit.  3,  Bailments,  45  [(  ////y  Polhier  l'rait6  de  Depot, 
n.  I;  Heinec.  Elem.  Pand.  lib.  16,  tit.  3,  notes  84,  85,  go-loo;  Domat's  Civil  Law,  pt.  i., 
§  219];  Revised  Cw .^oA^  Louisiana,  d.x\..  2932.  bk.  i.,  tit.  vii.,  §  4,  art.  I;  Revised  Civ.  Code 

3.  Story  on  Bailments,  65  45,  citing  Pothier  Louisiana,  arts.  2972-2981].  See  also  Pitot  t. 
Trait6  de  D6p6t  i;  Domat's  Civil  Law,  pt.  i.,  Elmes,  i  Martin  (La.)  79. 

bk.  i.,  tit.  vii.,  §  4,  art.  I.  The  distinctions  above  matle  do  not  seem  to 

4.  Sequestration,  —  Story  on  Bailments,  §45;  have  been  incorporated  into  commercial  law. 
Domat's  Civil  Law,  pt.  i.,  bk.  i.,  tit.  vii.,  §  4,  Cases  of  judicial  sequestration  and  deposit  are 
art.  I.  liable  to  arise,  especially  in  courts  of  equity 

Sequestration  is  a  kind  of  deposit,  which  two  and  admiralty.    Few  cases  have  occurred  in 

or  more  persons,  engaged  in  litigation  about  which  these  distinctions  have  had  to  be  ap- 

anything,  make  of  the  thing  in  contest  to  an  plied.    Story  on  Bailments,  ^  46;    Burke  v. 

indifferent  person,  who  binds  himself  to  re-  Treviti,  i  Mason  (U.  S.) 96.    See  generally  the 

store  it,  when  the  issue  is  decided,  to  the  party  title  Sk',h'i:s  i  kation. 

to  whom  it  is  adjudged  to  belong.    The  depos-  6.  Involuntary  Deposits. — Story  on  Bailments,, 

itary  in  this  case  is  called  the  sequestrator.  44<7,  831;.    See  also  Preston     Ncale,  12  Gray 

Revisefl  Civ.  Cf)de  Louisiana,  art.  2973.  (Mass.)  222. 

A  Sequestration  Differs  from  an  Ordinary  Deposit  In  the  case  of  involuntary  deposits  the  law 

in  that  it  may  h.ive  for  its  f)l)ject  real  as  well  seems  to  be  that  where  goods  of  any  person 

as   personal    property.     Revised    Civ.    Code  have  been  lodged  on  another's  land,  the  owner 

Louisiana,  art.   2976.    It  may  also  be  either  may,  when  not  in  fault,  lawfully  enter  and 

gratuitous  or  for  reward.    Revised  Civ.  Code  take  them  away.    Millcn  v.  Hawcry.  Latch. 

L.nui^iitna,  arts.  2971,  2975.  13;  Story  on  Bailments.  ~;83r7.  So  also  it  seems 

Depositary  Here  Stakeholder. —  In  all  cases  of  that  if  the  owner  of  the  land  imi)roperly  re- 

seq uestral ion   the  depositary  is  a  mere  stake-  fuses,  after  a  rc<iuest,  to  permit  the  owner  of 

281  Volume  IX. 


Nature  and  Essemtials 


DEPOSIT. 


of  the  Contract  of  Deposit. 


confides  it  to  another,  who  is  to  return  to  him,  not  the  same  money,  but  a 
hke  sum  when  it  shall  be  demanded.* 

tl.  Quasi  Deposits.  —  A  quasi  deposit  is  one  arising  when  a  person  comes 
lawfully  into  possession  of  another's  property  by  finding;  it  is  called  quasi 
because  it  docs  not  arise  cx  contractu.  The  law  relating  to  it  is  the  same  as 
that  governing  ordinary  deposits.* 

e.  Equitable  Dei'osij's.  —  An  equitable  deposit  is  a  deposit  of  title 
deeds  or  other  documents  of  title,  so  as  to  create  an  equitable  charge  as 
security  for  the  payment  of  money.  This  kind  of  equitable  mortgage  is  com- 
mon in  England,  and  is  recognized  in  some  of  the  states  of  the  Union.* 

/.  Deposit  of  Earnesi'  Money. — A  deposit  of  earnest  money  arises 
where  a  person  puts  a  sum  of  money  into  the  hands  of  another  to  secure  the 
fulfilment  of  some  agreement  or  as  a  part  payment  in  advance."* 

g.  Deposit  in  Court.  —  A  deposit  in  court  arises  where  property  is 
placed  in  charge  of  an  officer  of  the  court  for  safekeeping  pending  litigation, 
as,  for  example,  until  the  question  as  to  who  is  entitled  to  the  possession  is 
determined,  or  where  money  is  paid  into  court  as  security  for  costs  or  for 
some  other  purpose.* 

III.  Nature  and  Essentials  of  the  Contkact  of  Deposit  —  1.  In  General — 
Deposits  Considered  as  Contracts. —  It  has  been  contended  that  an  undertaking 
of  the  nature  of  a  deposit  or  mandate  cannot  be  considered  as  a  contract,  inas- 
much as,  being  gratuitous,  it  is  not  supported  by  a  sufficient  consideration. 
The  objection,  however,  is  formal  merely,  for  it  is  well  settled  by  the  authori- 
ties that  the  delivery  and  acceptance  of  the  property  constitute  a  sufficient 


the  chattels  to  take  them  away,  the  former  may 
be  held  in  conversion  for  their  value  Story 
on  Bailments,  §833.    See  Anthony  z/.  Haneys, 

8  Bing.  186,  21  E.  C.  L.  265;  Read  v.  Smith,  2 
New  Bruiis.  173. 

1.  Irregular  Deposit. —  Bouvier's  Law  Diet.; 
Story  on  Bailments,  §  84;  Durnford  v.  Seghers, 

9  Martin  (La.)  470;  Rozelle  v.  Rhodes,  116  Pa. 
St.  129,  2  Am.  St.  Rep.  591.  See  also  Marine 
Bank  v.  Rushmore,  28  111.  463;  Matthews  e-. 
Creditors,  10  La.  Ann.  342;  Boyden  Cape 
Fear  Bank.  65  N.  Car.  13. 

The  Civil  Code  of  Louisiana  (Revised  Civ. 
Code.  art.  2963)  abolishes  the  distinction  be- 
tween a  perfect  and  an  imperfect  deposit,  and 
recognizes  as  the  only  real  deposit  a  thing  re- 
ceived to  be  preserved  in  kind,  without  the 
power  of  using  it,  and  to  be  restored  identi- 
cally, yet  parties  are  at  liberty  by  their  con- 
tracts or  course  of  dealing  to  create  irregular 
deposits  which  between  themselves  are  invio- 
late and  prevent  the  effects  which  the  law 
would  otherwise  have  on  their  respective 
rights.    Bloodworth  n.  Jacobs,  2  La.  Ann.  24. 

The  provision  of  Revised  Civ.  Code  Louisi- 
ana, art.  3222,  that  the  depositor  still  remains 
the  owner  of  the  deposit,  applies  only  to  the 
regular  deposit  as  defined  by  title  13  of  the 
code,  and  not  to  sums  left  with  another  on  in- 
terest. Brierre  v.  Creditors,  43  La.  Ann. 
423. 

The  Difference  Between  an  Irregular  Deposit  and 
a  Mutuum  is  that  the  former  has  principally  in 
view  the  benefit  of  the  bailor,  and  the  latter  the 
benefit  of  the  borrower.  Story  on  Bailments, 
§  84;  Pothier  Traitfe  de  Depot,  note  83.  See 
also  Payne  7j.  Gardiner,  29  N.  Y.  146. 

General  and  Special  Deposits.  —  The  ordinary 
deposits  in  banks,  commonly  called  general  in 
contradistinction  to  special  deposits,  or  deposits 
strictly  so  called,  are  irregular  deposits.  In 


the  case  of  a  special  deposit  of  money  or  other 
valuables  with  a  bank  or  other  depositary,  the 
identical  money  or  articles  are  to  be  returned; 
in  a  general  deposit,  the  depositary  is  to  restore 
an  equivalent  when  demanded,  and  becomes 
the  debtor  of  the  depositor  to  the  amount  of  the 
deposit.  In  the  former  case  the  deposit  is  at 
the  risk  of  the  depositor;  in  the  latter  it  is  at 
the  risk  of  the  depositary.  Wray  v.  Tuskegee 
Ins.  Co..  34  Ala.  58;  Wright  v.  Paine,  62  Ala. 
340,  34  Am.  Rep.  24;  Marine  Bank  v.  Rush- 
more,  28  111.  463;  Mutual  Acc.  Assoc.  v.  Jacobs, 
141  111.  261,  33  Am.  St.  Rep.  302  [citing  2  Am. 
AND  Eng.  Encyc.  of  Law  (ist  ed)  92];  State  v. 
Clark,  4  Ind.  315;  McLain  v.  Wallace,  103  Ind. 
562;  Keene  v.  Collier,  i  Mete.  (Ky.)4i7;  Mat- 
ter of  Franklin  Bank,  i  Paige  (N.  Y.)  249,  19 
Am.  Dec.  413;  Curtis  v.  Leavitt,  15  N.  Y.  9; 
Payne  v.  Gardiner,  29  N.  Y.  146;  Shoemaker 
V.  Hinze,  53  Wis.  116.  See  also  Aurentz  r. 
Porter,  56  Pa.  St.  115. 

An  ordinary  deposit  of  money  in  a  bank  is  a 
loan,  not  a  bailment.  Robinson  v.  Gardiner, 
18  Gratt.  (Va.)  509.  See  the  title  Banks  and 
Banking,  vol.  3,  p.  822  et  scq. 

The  Character  of  the  Depositary's  Business  does 
not  necessarily  determine  whether  a  deposit  of 
money  was  intended  to  be  general  or  special, 
but  it  may  afford  a  presumption  in  favor  of 
one  or  the  other,  and  is  proper  for  the  consid- 
eration of  the  jury.  Wright  v.  Paine,  62  Ala. 
340,  34  Am.  Rep.  24. 

2.  Bouvier's  Law  Diet.,  tit.  Finder.  See  the 
title  Lost  Property. 

3.  Rapalje  &  Lawrence's  Law  Diet.;  Bou- 
vier's Law  Diet.  See  the  title  Equitable 
Mortgages.  See  also  the  title  Recording 
Acts. 

4.  Century  Diet.    See  the  title  Sales. 

5.  Rapalje  &  Lawrence's  Law  Diet.  See  the 
titles  Payment;  Tender. 
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consideration.  Moreover,  while  the  bailee  does  not  ordinarily  derive  any  benefit 
from  the  transaction,  the  bailor  parts  with  his  present  control  over  the 
goods  deposited,  and  by  intrusting  them  to  the  bailee  renders  them  liable  to 
be  lost  or  injured,  whereby  he  may  suffer  loss,  and  this  in  itself  constitutes  a 
good  consideration.* 

Deposit  Founded  on  Contract.  —  As  a  general  rule,  bailments  for  the  bailor's  sole 
benefit  are  founded  on  contract  and  an  express  undertaking,  and  require  the 
mutual  assent  of  the  parties.  Hence  no  one  can  be  held  responsible,  even  as 
a  gratuitous  bailee,  where  goods  are  surreptitiously  placed  in  his  care  without 
his  knowledge  or  consent,  unless  such  deposit  was  subsequently  ratified  by 
him.* 

The  Rule  Qualified.  —  But  while  deposits  are  commonly  founded  on  contract, 
they  maybe  constituted  by  any  lawful  possession,  as,  for  example,  in  the  case 
of  necessary  or  quasi  deposits.* 

2.  Parties  —  a.  DEFINITIONS.  —  The  person  who  makes  a  deposit  is  called 
the  depositor.  The  person  in  whose  care  the  thing  deposited  is  placed  is 
called  the  depositary.'* 

b.  Who  May  Be  a  Party.  —  The  parties  to  a  deposit  must,  of  course,  be 
capable  of  entering  into  a  contract.  The  law  as  to  who  may  be  a  party  to  a 
contract  of  deposit  does  not  differ  from  that  relating  to  the  competency  and 
authority  of  parties  to  contracts  generally,  which  will  be  found  fully  discussed 
elsewhere  in  this  work,  and  hence  calls  for  no  special  treatment  in  this  con- 
nection/'* 

Goods  Need  Not  Belong  to  Depositor. — -"People  may  deposit  not  only  what  is 
their  own,  but  likewise  what  belongs  to  others;  whether  they  came  by  the 
possession  of  the  thing  honestly,  as  an  agent  or  factor,  or  whether  they  came 
by  it  dishonestly."  * 

3.  Subject-matter. — ^  By  our  law  only  personal  or  movable  property  can  be 
the  subject  of  a  deposit ;  real  or  immovable  property  cannot  be  deposited.' 
Every  kind  of  personal  property  may  be  made  the  subject  of  a  bailment  by 
deposit  :  thus,  securities  of  all  kinds,  promissory  notes,  bills  of  exchange, 
bonds,  mortgages,  title  deeds,  or  any  chose  in  action  may  be  deposited.** 

4.  Requisites  of  the  Contract  —  a.  Delivery  of  the  TiiiNCi  Deposited. — 

1.  2  Parsons  on  Contracts  99-101 ;  Edwards         4.  Rapalje  &  Lawrence's  Law  Diet. 

on  Bailments,  §§  10,  24;  Coggs  v.  Bernard,  2  5.  See  such  titles  as  Agency,  vol.  i,  p.  930; 

Ld.  Raym.  917;  Kincheloe  v.  Priest,  89  Mo.  Contracts,  vol.  7,  p.  88;  Husband  and  Wife; 

240.    See  also  Riches  I'.  Brigges,  Yelv.  4,  Cro.  Infancy;  Insanity,  etc. 

Eliz.  883;  Pickas  I*.  Guile,  Yelv.  128.    And  see  6.  Domat's  Civil  Law,  pt.  i.,  bk.  i.,  tit.  vii., 

the  titles  C(JNSii)KKATinN,  vol.  6,  p.  736;  Con-  ^  i,  art.  4.    See  also  Armory  -'.  Delamiric,  i 

TRACis,  vol.  7,  p.  88.  Stra.  505;  Rooth  -■.  Wilson,  i  B.  &  Aid.  59. 

An  Agreement  to  Hake  or  Seceive  a  Deposit  Is  7.  Subject-matter.  —  Story  cn  Bailments,  §  51 ; 
Not  a  Contract,  there  being  no  consideration.  Revised  Civ.  Code  Louisiana,  art.  2928. 
and  may  be  disregarded  or  retracted  by  either  Civil  Law.  —  "Although  a  deposit  be  properly 
party  so  long  as  it  remains  purely  executory,  only  of  movables,  yet  immovables  may  be  de- 
but after  the  deposit  has  been  made  and  re-  posited,  as  a  house  or  any  other  tenement,  with 
ceived  the  agreement  becomes  a  contract.  the  fruits  arising  from  it."  Domat's  Civil 
Farrow  7'.  Bragg,  30  Ala.  261.  To  the  same  Law,  pi.  i.,  bk.  i.,  tit.  vii.,  §  I,  art.  3. 
effect  see  Rutgers  t.  Lucet.  2  Johns.  Cas.  (N.  8.  Edwards  on  Bailments,  §  ll;  Schouler  on 
Y.)  92.  Bailments  and  Carriers,  §  31 ;  Arnold  v.  JefTer- 

2.  Deposit  Founded  on  Contract.  —  Schouler  on  son,  i  Ld.  Raym.  275;  Chase  v.  (iatcs,  33  Me. 
Bailments  and  Carriers,  S  27;  Belmont  Coal  Co.  363. 

V.  Richter,  31  W.  Va.  858.    To  the  same  effect  The  Civil  and  French  Law  Confine  Deposit  to  Cor- 

see  Bohannon  v.  Springfield,  9  Ala.  789.  poreal  Property  and  do  not  admit  its  application 

But  in  Schermer  v.  Neurath,  54  Md.  491,  39  to  incorporeal  property,  as  choses  in  action  and 

Am.  Rep.  397,  it  was  held  that  while  in  the  debts.    But  the  title  deeds  or  evidence  of  such 

case  of  a  bailment  for  reward  the  liability  of  debts  and  credits  may  be  the  subject  of  bail- 

the  bailee  was  founded  on  contract,  the  rule  ment.      Story  on  Bailments,       51;  I'othier 

was  otherwise  in  the  case  of  a  gratuitous  bail-  Trait6  de  I)6pot,  note  2. 

ment,  and  the  bailee  was  liable  only  for  wrong-  Money   Illegally  Acquired.  —  The    fact  that 

ful  conduct.    See  infra,  this  section,  Rtquisilcs  money  deposited  was  earned  in  an  illegal  con- 

of  Ike  Contract — Mutual  Assent.  tract  does  not  render  the   deposit  unlawful. 

8.  Schouler  on  Bailments  and  Carriers,  5^  28.  Ingersoll  v.  Campbell,  4O  Ala.  2S2. 
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In  order  to  constitute  a  deposit  there  must  be  a  delivery  by  the  depositor  to 
the  depositary  of  the  thing  deposited,  with  the  intent  that  the  depositary 
shall  keep  the  same  for  the  depositor.  The  delivery  may  be  made  by  the 
agent  of  the  depositor  to  the  agent  of  the  depositary,  or  by  the  parties  them- 
selves. Of  course  if  the  depositary  is  already  in  possession  of  the  property 
further  delivery  is  unnecessary.' 

b.  Custody  Must  Be  Gratuitous.  —  It  is  an  essential  characteristic  of 
the  contract  that  the  keeping  shall  be  gratuitous.*  Whether  a  particular  bail- 
ment was  intended  to  be  gratuitous  or  not  is  a  question  for  the  jury,  to  be 
determined  according  to  the  facts  of  the  case.* 

c.  Mutual  Assent.  —  The  contract  of  deposit  must  be  entered  into  by 
the  mutual  assent  of  the  parties,  which  may  be  either  express  or  implied  from 
the  circumstances.'*    Under  proper  circumstances,  the  principal  will  be  bound 


1.  Delivery  Necessary.  —  Revised  Civ.  Code 
Louisiana ,  art.  2930. 

It  is  essential  to  a  contract  of  deposit  that 
there  be  a  delivery  of  the  thing  to  be  deposited, 
and  that  the  principal  object  of  this  delivery 
shall  be  the  taking  care  of  the  thing  deposited. 
Durnford  7j.  Seghers,  g  Martin  (La.)  470;  Thi- 
baud  V.  Thibaud,  i  La.  493. 

In  Lloyd  v.  Harden,  3  Strobh.  L.  (S.  Car.) 
343,  it  viras  held,  with  reference  to  a  mandate, 
that  in  order  to  charge  the  mandatary  with  an 
article  lost,  it  is  not  necessary  in  every  case 
that  the  delivery  should  have  been  to  him  in- 
dividually or  to  one  expressly  or  specifically 
authorized  to  receive  for  him;  but  an  agency 
to  receive  njay  be  implied  in  the  same  manner 
as  such  agency  may  be  implied  in  relation  to 
goods  which  were  to  be  carried  for  hire. 

2.  Keeping  Must  Be  Without  Reward.  —  Do- 
mat's  Civil  Law,  pt.  i.,  bk.  i.,  tit.  vii.,  §  I,  art.  2; 
Edwards  on  Bailments,  §  10;  Revised  Civ. 
Code  Louisiana,  art.  2929;  Morris  Lewis,  33 
Ala.  53;  Durnford  v.  Seghers,  g  Martin  (La.) 
470. 

3.  Question  for  Jury.  —  Kincheloe  v.  Priest,  89 
Mo.  240;  Pattison  v.  Syracuse  Nat.  Bank,  4 
Thomp.  &  C.  (N.  Y.)  96. 

Manner  in  Which  Such  Property  Usually  Ee- 
ceived.  —  Evidence  as  to  the  manner  in  which 
the  depositary  usually  received  property  such 
as  that  deposited,  whether  gratuitously  or  for 
hire,  is  admissible  and  proper  for  the  consider- 
ation of  the  jury  in  determining  the  question 
of  recompense.  Green  v.  Birchard,  27  Ind. 
483- 

Bight  to  Demand  Compensation. —  In  Pattison 
V.  Syracuse  Nat.  Bank,  4  Thomp.  &  C.  (N.  Y.) 
96,  where  it  appeared  that  at  the  time  of  the 
deposit  nothing  was  said  about  compensation, 
it  was  held  that  if  the  bailee  had  the  right  to 
demand  compensation  by  its  course  of  dealing, 
then  the  bailment  was  not  gratuitous.  To  the 
same  effect  is  the  decision  in  Kirtland  v.  Mont- 
gomery, I  Swan  (Tenn.)  452. 

TJncommunicated  Intention  Not  to  Make  a 
Charge.  —  Where  the  plaintiff  accompanied  its 
application  to  the  defendant  to  perform  the 
service  with  a  promise  to  pay  a  reasonable 
charge  therefor,  and  the  defendant  accepted 
the  agency  without  communicating  to  the 
plaintiff  its  determination  to  make  no  charge, 
it  was  held  that  the  plaintiff  had  a  right  to 
assume  that  it  accepted  the  position  of  an 
agent  for  hire,  and  it  was  too  late,  after  the  en- 
terprise had  miscarried,  for  the  defendant  to 


repudiate  the  relation  and  set  up  the  claim  that 
it  was  a  mere  gratuitous  service  that  it  under- 
took to  perform,  and  thus  shelter  its  miscar- 
riage under  the  rule  of  inferior  duty  which  the 
law  applies  to  agents  who  act  without  reward. 
Erie  Second  Nat.  Bank  v.  Ocean  Nat.  Bank, 
II  Blatchf.  (U.  S.)  362. 

Intention  and  Contract  of  Parties  —  Extra- 
ordinary Responsibility. —  It  depends  upon  the 
intention  and  contract  of  the  parties,  and  not 
upon  the  value  of  the  thing  bailed,  whether 
the  bailment  was  for  reward  or  not.  Mariner 
V.  Smith,  5  Heisk.  (Tenn.)  203.  In  this  case  a 
quantity  of  gold  which  was  deposited  with  a 
firm  engaged  in  the  shoe  business  was  stolen 
from  their  safe.  It  was  held  to  be  error  to  in- 
struct the  jury  that  if  the  nature  of  the  bail- 
ment was  such  as  to  require  extraordinary  care 
and  responsibility  on  the  part  of  the  bailee,  the 
law  would  imply  a  reward. 

Nature  and  Amount  of  Consideration  Imma- 
terial.—  "  A  person  becomes  a  bailee  for  hire 
when  he  takes  property  into  his  care  and  cus- 
tody for  a  compensation.  The  nature  and 
amount  of  the  compensation  are  immaterial. 
The  law  will  not  inquire  into  its  sufficiency  or 
the  certainty  of  its  being  realized  by  the  bailee. 
The  real  question  is,  Was  the  contract  made 
for  a  consideration?  *  *  *  It  is  sufficient  if 
the  consideration  be  of  some  value,  though 
slight,  or  of  a  nature  which  may  inure  to  the 
benefit  of  the  party  making  the  promise. 
*  *  *  Where  such  a  consideration  exists,  a 
contract  cannot  be  said  to  be  a  ntiduui  pacttim, 
nor  a  bailment  a  gratuitous  undertaking." 
Bigelow,  J.,  in  Newhall  Paige,  10  Gray 
(Mass.)  368. 

Particular  Service  Not  Within  the  Party's  Usual 
Occupation. —  In  Dart  Lowe,  5  Ind.  131,  it 
was  held  that  as  the  transaction  of  the  business 
intrusted  to  the  plaintiff  vvas  not  within  the 
scope  of  his  ordinary  occupation,  it  was  incum- 
bent on  the  defendant  to  prove  that,  on  account 
of  the  bailment,  he  was  to  receive  compensa- 
tion. 

Evidence  of  Different  Transaction.  —  In  Loben- 
stein  V.  Pritchett,  8  Kan.  213,  it  was  held  not 
to  be  error  for  the  court  to  refuse  to  permit  the 
plaintiff  to  introduce  evidence  to  show  that  the 
defendant,  in  another  transaction,  with  another 
person,  having  no  connection  whatever  with 
the  transaction  in  question,  was  a  bailee  for 
reward. 

4.  Durnford  v.  Seghers,  9  Martin  (La.)  470; 
Revised  Civ.  Code  Louisiana,  arts.  2932,  2933. 
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by  the  act  of  his  agent  in  receiving  a  deposit.  But  where  the  deposit  is 
received  by  an  agent  clandestinely,  and  without  the  consent  of  his  principal, 
■express  or  implied,  the  latter  is  not  bound.* 

IV.  Rights  and  Obligations  of  the  Parties  —  1.  Of  the  Depositor.  —  The 

rights  and  obligations  of  the  depositor  are  so  intimately  connected  with  those 
of  the  depositary  that  a  separate  treatment  of  them  is  unnecessary,  if  not 
impracticable,  and  this  branch  of  the  subject  will  be  developed  in  the  succeed- 
ing sections  of  this  article. 

2.  Of  the  Depositary  —  a.  Rights  of  the  Depositary  —  (i)  Against  the 

Depositor  —  (a)  Right  to  Compensation  —  aa.  For  Services.  —  It  follows  from  the 
definition  of  deposit  that  the  depositary  is  not  entitled  to  compensation  for 
his  services.* 

lib.  For  Expenses.  —  If  the  depositary  finds  himself  obliged,  either  because  of 
the  quality  of  the  thing  deposited  or  because  of  some  event,  to  be  at  any 
charge  in  keeping  it,  he  may  recover  what  he  has  laid  out.^ 

(b)  Right  to  Lien.  —  The  contract  of  deposit  being  gratuitous,  the  depositary 
has  no  lien  on  the  property  deposited  for  his  services,*  though  by  the  Roman 
and  French  law  he  is  entitled  to  a  lien  for  his  expenses  necessarily  incurred  in 
caring  for  the  property.' 

(c)  Right  to  Use  Thing  Deposited.  —  Although  it  is  generally  true  of  deposits 
that  the  use  of  the  thing  bailed  is  not  allowable,  yet  there  are  many  cases  in 
which  it  must  be  contemplated  by  the  parties  to  the  contract,  where  the  use 
may  be  necessary  to  the  preservation  or  to  the  benefit  of  the  thing  deposited ; 
as,  in  the  case  of  bailment  of  a  horse  or  milch  cow,  the'depositary  would  cer- 
tainly be  authorized  to  use  the  first,  so  far,  at  least,  as  to  preserve  it  in  health, 
and  to  milk  the  latter.  But  in  the  case  of  a  deposit  of  money  it  may  be 
assumed  that  there  can  be  no  lawful  use  of  it  by  the  depositary,  because 
the  use  is  inseparable  from  the  property.  Deposits,  from  their  diversified 
nature,  are  subject  to  no  general  rule  which  will  authorize  a  court  to  pro- 
nounce the  user  of  the  thing  deposited  a  breach  of  duty  in  the  depositary, 
but  each  case  must  be  determined  by  its  own  peculiar  features,  it  being  neces- 
sary, m  all  cases,  to  consider  whether  there  may  or  may  not  be  an  implied 
consent  to  the  use.* 

(d)  Right  to  Dispose  of  Thing  Deposited.  —  The  depositary  has  no  such  property  in 

See  also  supra,  this  section,  Deposits  Considered  on  the  goods  for  storage.    Rivara  v.  Ghio,  3  E. 

at  Contracts.  D.   Smith  (N.   Y.)  264.    See  also  Preston  v. 

The  Undertaking  of  a  Depositary  Must  Be  Vol-  Neale,  12  Gray  (Mass.)  222;  Wilson  <•.  Ander- 

untarily  Assumed. — •  It  cannot  l)e  foncd  upon  ton,  i  B.  ik  Ad.  450,  20  E.  C.  L.  426. 

one  without  his  consent,  either  expressed  or  5.  Story  on  Bailments,  §  121. 

implied.    2  Parsonson  Contracts,  96;  Howard  6.  Goltith waite,  J.,  in  Derrick  v.  Baker,  9 

V.  Harris,  i  Cabab6  &  El.  253.  Port.  (Ala.)  362.    See  also  Farrow  v.  Bragg,  30 

Where  A  lent  a  picture  to  B,  who  wished  to  Ala.  261;  Mores  z'.  Conham,  Owen  123 ;  Hawk- 
show  it  to  C,  and  B,  without  any  previous  in-  ins  v.  Hubbard,  2  S.  Dak.  636. 
formation  to  C,  sent  it  to  C's  house,  where  it  ac-  Test  as  to  Right  to  Use. —  If  the  use  would  be 
cidentally  received  an  injury,  in  a  suit  against  for  the  Ijcnelit  of  the  thing  deposited,  the  assent 
C  for  the  injury  it  was  held  that  he  was  not  of  the  depositor  may  be  presumed;  if  to  iis 
responsible  for  not  keeping  the  picture  safely.  injury,  or  perilous,  it  ought  not  to  be  prc- 
Lethbridge  v.  Phillips,  2  Stark.  544,  3  E.  C.  L.  sumed;  if  indifferent,  and  other  circumstances 
523.  do  not  incline  either  way,  it  may  be  deemed 

1.  Foster  v.  Essex  Bank,  17  Mass.  479,  9  not  allowable.    Story  on    Bailments,  90; 

Am.  Dec.  168.    See  also  the  titles  Agency,  Jones  on  H.iilnicnts  80.  81. 

vol.    I,    p.   930;    Oki-icers   and  Agents  oe  Bank  Using  Money  Deposited.  —  Where  money 

Private  Corporations.  is  received  by  a  bank  as  a  special  deposit,  the 

Z.  ?tec  supra,  ihisuxXc,  De/inition  and  Nature  ;  identical  money  to  be  returned,  the  bank  has 

Nature  and  /-Essentials  0/  the  Contract  0/  Deposit  no  authority  to  use  the  money  in  its  business; 

—  Requisites   of  the  Contract —  Custody  Must  its  duty    is  to  safely  keep    and    return  the 

lie  Gratuitous .  identical  monev:  but  where  there  is  a  general 

3.  Domat's  Civil  Law,  pt.  i.,  bk.  i.,  tit.  vii.,  deposit,  the  understanding  being  that  a  like 
§  2.  art.  I.  sum  of  lawful  money  should  be  returned,  the 

4.  Depositary  Has  No  Lien.  —  One  who  volun-  bank  is  permitted  to  use  the  money  in  its  gen- 
tarily  accepts  the  temporary  custody  of  goods  eral  business,  and  the  rclatioti  of  debtor  and 
without  any  agreement  for  a  lien  has  no  lien  creditor  is  created  by  the  transaction.  Mutual 
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the  thing  deposited  as  will  enable  him,  without  the  owner's  consent,  to  sell, 
pledge,  or  otherwise  dispose  of  it  for  his  own  benefit,  and  a  person  receiving 
it  from  him  under  such  circumstances  acquires  no  title  as  against  the  rightful 
owner.' 

(e)  Right  to  Assert  Title  in  Third  Person.  —  The  depositary  cannot,  in  general,  dis- 
pute the  title  of  the  depositor  and  set  up  title  in  a  third  person  in  defense  to 
an  action  by  the  depositor  to  recover  the  thing  deposited.  But  where  the 
depositor  is  not  the  rightful  owner  of  the  property,  and  the  owner  claims  it  or 
forbids  its  delivery  to  the  depositor,  the  depositary  is  justified  in  refusing  to 
deliver  it.* 

(2)  Against  Third  Persons.  —  The  authorities  are  not  harmonious  as 
to  the  nature  of  the  interest  of  the  depositary  in  the  thing  deposited,* 
but  it  is  well  settled  that  he  has  such  an  interest  therein  as  will 
enable  him  to  maintain  an  action  against  any  wrongdoer  to  the  property 
in  his  custody,  and  if  it  be  taken  from  his  possession  he  may  recover 
it  in  an  action    against    all    persons   but    the    true  owner.*    So  also  an 


.Acc.  Assoc.  V.  Jacobs,  141  111.  261,  33  Am.  St. 
Rep.  302.  See  the  title  Banks  and  Banking, 
vol.  3.  p.  822. 

The  Unauthorized  Use  by  the  depositary  of 
the  prt)pcrty  deposited  is  a  conversion  for 
which  he  is  liable  in  trover.  Schermer  v. 
Neurath,  54Md.49i,  39  Am.  Rep.  397;  Cicalla 
V.  Rossi,  10  Heisk.  (Tenn.)  67. 

Produce  of  Thing  Deposited.  —  The  rule  of  the 
civil  law  is  that  if  the  thing  deposited  produces 
any  fruits  or  other  profits,  whatever  is  the  prod- 
uce of  it  will  be  comprehended  in  the  deposit, 
and  the  depositary  will  be  charged  therewith. 
Thus,  in  the  case  of  a  flock  of  sheep,  the  de- 
positary must  restore  the  wool  and  the  lambs 
that  they  produce.  Domat's  Civil  Law,  pt.  i., 
bk.  i.,  tit.  vii.,  §  I,  art.  9.  It  is,  however, 
hardly  conceivable  that  the  depositary  would 
be  held  to  account  for  a  slight  benefit  which 
was  incidental  to  the  proper  discharge  of  his 
duties  about  the  thing  bailed. 

1.  McGregor  v.  Ball,  4  La.  Ann.  289;  King 
V.  Bates,  57  N.  H.446;  Dale  v.  Brinckerhoff,  7 
Daly  (N.  Y.)  45. 

If  the  Depositary  Pledges  the  Goods,  intending 
to  convert  the  proceeds  to  his  own  use,  he  is 
guilty  of  larceny,  and  the  pledgee  acquires  no 
title,  although  dealing  in  good  faith  with  the 
pledgor.    Gottlieb  v.  Hartman,  3  Colo.  53. 

Where  the  thing  deposited  has  been  pledged 
by  the  depositary  the  depositor  may  recover  it 
in  trover  from  the  party  in  possession.  Hartop 
V.  Hoare,  i  Wils.  8,  3  Atk.  44,  2  Stra.  1187. 

2.  Jus  Tertii.  —  Wetherly  z).  Straus,  93  Cal. 
283;  Bates  7/.  Stanton,  £  Duer(N.  Y.)  79;  Story 
on  Bailments,  §  102.  See  also  Thorne  v.  Til- 
bury, 3  H.  &  N.  534. 

The  depositary  always  assumes  such  defense 
at  his  own  peril,  and  takes  upon  himself  the 
burden  of  showing  the  right  to  retain  the  prop- 
erty under  such  circumstances.  Wetherly  v. 
Straus,  93  Cal.  283;  Wilson  v.  Anderton,  i  B. 
&  Ad.  450,  20  E.  C.  L.  426.  See  also  Whittier 
V.  Smith,  II  Mass.  211. 

That  the  depositary  cannot  dispute  the  de- 
positor's title,  see  Hendricks  7/.  Mount,  5  N.  J. 
L.  850,  8  Am.  Dec.  623. 

3.  Nature  of  Depositary's  Interest. —  According 
to  some  authorities  the  depositary  has  no  prop- 
erly whatever  in  the  thing  deposited,  but  has 
a  mere  naked  custody.    Story  on  Bailments. 


§S  93>  133;  Hartop  v.  Hoare,  i  Wils.  8,  3  Atk. 
44;  Ludden  v.  Leavitt,  9  Mass.  104,  6  Am. 
Dec.  45;  Waterman  v.  Robinson,  5  Mass.  303; 
Norton  v.  People.  8Cow.(N.  Y.)  137.  But  see 
2  Black.  Com.  452;  Jones  on  Bailments  80; 
Schouler  on  Bailments  and  Carriers  (2d  ed.), 
§  54. 

In  Thayer  v.  Hutchinson,  13  Vt.  504,  37  Am. 
Dec.  607,  the  court  said:  "  When  we  speak  of 
a  special  property  in  a  chattel,  we  usually 
mean  some  right  therein  distinct  and  subordi- 
nate to  the  general  owner,  as  in  the  case  of  a 
pledge.  If  by  a  special  property  we  mean  a 
subordinate  right  to  control  the  chattel,  arising 
out  of  a  lawful  possession  of  it.  accompanied 
with  a  liability  over,  then  it  is  clear  the  mere 
depositary  or  bailee  for  safekeeping,  and  the 
sheriff  who  has  it  in  lustodia  legis,  have  such 
property." 

4.  Depositary  May  Maintain  Action  Against 
Wrongdoer.  —  Story  on  Bailments,  §  93  f; 
Schouler  on  Bailments  and  Carriers  (2d  ed.), 
§  54;  Nicolls  z).  Bastard,  2  C.  M.  &  R.  659,  I 
Tyr.  &  G.  156;  Harrington  v.  King,  121  Mass. 
269;  Faulkner  v.  Brown,  13  Wend.  (N.  Y.)63; 
Harris  v.  Smith,  3  S.  &  R.  (Pa.)  20.  See  also 
Moran  v.  Portland  Steam  Packet  Co.,  35  Me. 
55;  Mason  v.  Morgan,  24  U.  C.  Q.  B.  328. 

The  Finder  of  a  jewel  has  such  a  title  to  it  as 
will  enable  him  to  keep  the  possession  against 
all  persons  but  the  rightful  owner,  and  he  may 
maintain  trover  for  it.  Armory  v.  Delamirie, 
I  Stra.  505.  See  also  Sutton  v.  Buck,  2  Taunt. 
302;  and  see  the  title  Lost  Property. 

Sheriff's  Depositary.  —  A  person  to  whom  a 
sheriff  has  intrusted  for  safekeeping  property 
attached  by  him  on  a  writ  against  a  third  per- 
son has  suflScient  property  therein  to  enable 
him  to  maintain  an  action  against  a  wrongdoer. 
Poole  V.  Symonds,  i  N.  H.  289,  8  Am.  Dec. 
71;  Thayer  z/.  Hutchinson,  13  V't.  504;  37  Am. 
Dec.  607.  See  also  Odiorne  v.  Colley,  2  N. 
H.  66,  9  Am.  Dec.  39.  Compare  Ludden  v. 
Leavitt.  9  Mass.  104,  6  Am.  Dec.  45;  War- 
ren V.  Leland,  9  Mass.  265;  Com.  v.  Morse,  14 
Mass.  217;  Dillenback  v.  Jerome,  7  Cow.  (N. 
Y.)  294;  and  see  Norton  -■.  People,  8  Cow.  (N. 
Y.)  137. 

Depositary  Cannot  Maintain    Replevin. —  In 

Waterman       Robinson,  5  Mass.  303,  it  was 
held  that  trover  may  be  maintained  by  him 
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action  may  be  maintained  by  the  depositor.* 

b.  Duties  AND  Liabilities  of  the  Depositary  —  (i)  To  Keep  the  Thing' 

Deposited  with  Reasonable  Care  —  (a)  In  General  — •  Depositary  Bound  to  Slight  Diligence 

Only.  —  As  the  depositary's  service  is  without  reward  and  for  the  convenience 
and  advantage  of  the  depositor,  he  is  held  to  the  exercise  of  reasonable  care 
only,  and  is  answerable,  in  the  absence  of  a  special  engagement  otherwise,  only 
for  gross  neglect  or  for  violation  of  good  faith.*     The  care  and  diligence 


who  has  the  possession,  but  replevin  can  be 
maintained  only  by  him  who  has  an  interest 
in  the  property,  either  general  or  special.  The 
depositary  has  no  interest  in  the  goods,  but 
merely  the  care  and  safekeeping.  If  his  pos- 
session is  violated  he  may  maintain  trespass 
or  trover;  but  he  has  no  special  property  by 
which  he  can  maintain  replevin,  in  which  the 
question  is  not  of  possession  but  of  property, 
although  possession  may  be  prima  facie  evi- 
dence of  property,  and  hence  a  depositary  can- 
not maintain  replevin. 

In  Harrison  v.  MTntosh,  i  Johns.  (N.  Y.) 
380,  Chancellor  Kent  held  that  a  mere  deposit 
by  one  who  has  himself  no  property  in  the 
goods  does  not  give  the  depositary  a  right  to 
replevy  them;  and  it  is  very  questionable 
whether,  in  a  mere  naked  bailment  for  safe 
keeping,  the  depositary  can  maintain  replevin. 

1.  Action  by  Depositor.  —  Story  on  Bailments, 
S?  94- 

Where  an  officer,  having  attached  goods, 
delivered  them  to  a  bailee,  who  put  them  in  the 
hands  of  another  person  for  safekeeping,  it  was 
held  that  the  officer  might  maintain  trespass 
and  recover  damages  against  a  stranger  taking 
them  away  from  the  person  having  them  in 
charge.  Brownell  v.  Manchester,  i  Pick. 
(Mass.)  232. 

2.  Depositary  Required  to  Exercise  Slight  Care 
and  answerable  for  gross  neglect  —  Eii'^land.  — 
Giblin  v.  McMullcn,  L.  R.  2  P.  C.  336;  Door- 
man V.  Jenkins,  2  Ad.  &  El.  256,  2q  E.  C.  L.  80; 
Coggs  V.  Bernard,  2  Ld.  Raym.  gi2;  Lane  -■. 
Cotton,  I  Comyns  Rep.  icx);  i  Ld.  Raym.  646. 

Alabama.  —  Henry  v.  Porter,  46  Ala.  293. 

Arkansas.  —  Gulledge  v.  Howard,  23  Ark. 
61;  Wear  v.  Gleason,  52  Ark.  364,  20  .A.m.  St. 
Rep.  186. 

Dakota. — Whiting  v.  Chicago,  etc.,  R.  Co., 
5  Dakota  go. 

Delaware.  —  Chase  v.  Maberry,  3  Harr. 
(Del.)  66. 

Georgia.  —  Stewart  v.  Head,  70  Ga.  449. 

Illinois. — Gray  v.  Merriam,  148  111.  179,  39 
Am.  St.  Rep.  172. 

Indiana.  —  Green  v.  Birchard,  27  Ind.  483. 

Iowa.  —  Hillis  V.  Chicago,  etc.,  R.  Co.,  72 
Iowa  228. 

Kansas. — Johnson  w.  Reynolds,  3  Kan.  257. 

Kentucky.  —  Sodowsky  v.  M'Farland,  3 
Dana  (Ky.)  205;  Bakeweli  v.  Talbot,  4  Dana 
(Ky.)  216;  Green  v.  Hollingsworth,  5  Dana 
(Ky.)  173,  30  Am.  Dec.  680. 

Louisiana.  —  Lafarge  v.  Morgan,  11  Martin 
(La.)  462;  Dunn      Branner,  13  La.  Ann.  451. 

.Maine.  —  Knovvlcs  w.  Atlantic,  etc.,  R.  Co., 
38  Me.  55,  6r  Am.  Dec.  234. 

Maryland.  —  Maury  v.  Coyie,  34  Md.  235. 

Massachusetts.  —  Bradish  -'.  Henderson,  I 
Dane  Abr.  (Mass.)  310;  Foster  Essex  Bank, 
17  Mass.  479,  9  Am.  Dec.  168;  Whitney  v. 
Lee,  8  Met.  (Mass.)  91;   Smith  Westfield 


First  Nat.  Bank,  99  Mass.  605,  97  Am.  Dec. 
59;  Davis  V.  Gay,  141  Mass.  531. 

.Mississippi.  —  McKay  v.  Hamblin,  40  Miss. 
472. 

New  Hampshire. — Smith  v.  Nashua,  etc., 
R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364. 

New  York.  —  Edson  v.  Weston,  7  Cow.  (N. 
Y.)  278;  Beardslee  v.  Richardson,  11  Wend. 
(N.  Y.)  25,  25  Am.  Dec.  596;  Harrison  v. 
M'Intosh,  I  Johns.  (N.  Y.)  380;  Lyons  First 
Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278. 

North  Carolina.  —  Patterson  v.  Mclver,  90 
N.  Car.  493. 

Ohio.  —  Griffith  Zipperwick,  28  Ohio  St. 
388. 

Pennsylvania.  —  Lloyd  v.  West  Branch 
Bank,  15  Pa.  St.  172,  53  Am.  Dec.  581;  Lancas- 
ter County  Nat.  Bank  v.  Smith,  62  Pa.  St.  47; 
Scott  V.  National  Bank,  72  Pa.  St.  471,  13  Am. 
Rep.  711;  Carlisle  First  Nat.  Bank  v.  Graham, 
79  Pa.  St.  106;  De  Haven  v.  Kensington  Nat. 
Bank,  81  Pa.  St.  95.  See  Rozelle  v.  Rhodes,  116 
Pa.  St.  129,  2  Am.  St.  Rep.  591. 

South  Carolina.  —  Glover  v.  Burbidge,  27  S. 
Car.  305. 

Tennessee.  —  Cicalla  v.  Rossi,  10  Heisk. 
(Tenn.)  67. 

Vermont.  —  Spooner  7j.  Mattoon,  40  Vt.  300, 
94  Am.  Dec.  395;  Whitney  v.  Brattlcboro  First 
Nat.  Bank,  55  Vt.  154. 

Virginia.  —  Carrington  f.  Ficklin,  32  Gratt. 
(Va.)  670. 

IVest  Viri^inia.  —  Belmont  Coal  Co.  v.  Rich- 
ter,  31  W.  Va.  858. 

See  also  Eldridge  v.  Hill,  97  U.  S.  92. 

A  depositary  is  liable  for  a  loss  resulting  from 
his  gross  negligence.  Rivara  v.  Ghio,  3  E.  D. 
Smith  (N.  Y.)  264.  But  he  is  not  liable  in  the 
absence  of  proof  of  negligence.  Green  v. 
Birchard,  27  Ind.  483. 

In  Whitney  t.  Lee,  8  Met.  (Mass.)  91,  Shaw, 
C.  J.,  said:  "  The  law  has  endeavored  to  make 
a  distinction  in  the  degrees  of  care  and  dili- 
gence to  which  different  bailees  are  bound,  dis- 
tinguishing between  gross  negligence,  ordi  nary 
negligence,  and  slight  negligence;  though  it  is 
often  difficult  to  mark  the  line  where  the  one 
ends  and  the  other  begins.  And  it  must  be 
often  left  to  the  jury,  upon  the  nature  of  the 
subject-matter  and  the  particular  circum- 
stances of  each  case,  with  suitable  remarks  by 
the  judge,  to  say  whether  the  particular  case 
is  within  the  one  or  the  other.  Subject  to 
these  remarks  upon  the  application  of  these 
distinctions,  we  think  it  well  settled  that  a 
bailee  for  safekeeping,  without  rcwaril,  is  not 
responsible  for  the  article  deposited,  without 
proof  that  the  loss  was  occasioned  by  bad  faith 
or  gros^;  negligence." 

Oood  Faith. — A  depositary  is  bound  to  use 
a  degree  of  diligence  and  attention  adequate  to 
the  trust  reposed  in  hiin,  to  perform  his  engage- 
ment with  good  fa'ith,  and  neither  do  nor 
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rciiuircd  arc  regulated  by  many  considerations,  such,  for  example,  as  the  char- 
acter and  quality  of  the  subject-matter,  the  particular  dealings  of  the  parties, 
the  circumstances  connected  with  the  deposit,  and  the  like.* 


omit  anything:  tliat  the  nature  of  the  trust  re- 
quires. Rutgers  Lucel,  2  Johns.  Cas.  (N.  Y.) 
92. 

Banks  aa  Depositaries.  —  The  general  rule  is 
thai  where  a  bank  receives  money  or  other 
valuables  to  be  kept  for  the  depositor  without 
reward,  it  is  bound  only  for  slight  care  and  is 
responsible  only  for  gross  negligence.  A  dis- 
cussion of  this  subject,  with  a  collection  of  the 
cases,  will  be  found  under  the  title  Banks  and 
Bankin<;,  vol.  3,  p.  824  (Y  jt'i/. 

The  Finder  of  Money  is  required  to  exercise 
only  slight  diligence  in  the  care  of  the  money, 
and  is  answerable  for  gross  negligence  only. 
Dougherty  -'.  Posegatc,  3  I6wa  88;  Tancil  v. 
Seaton,  28  Graft.  (Va.)  Coi,  26  Am.  Rep.  380. 
See  the  title  Lost  Property. 

Liability  of  Sheriff  for  Attached  Property.  —  As 
to  the  liability  of  a  sheriff  for  property  held 
by  him  under  an  attachment,  see  the  title 
SiiKRirrs,  Marshals,  and  Constables. 

Leaving  Baggage  in  Hotel,  —  If  a  person 
leaves  a  valise  in  the  office  of  a  hotel,  without 
calling  attention  thereto,  and  the  clerk,  with- 
out knowing  who  the  owner  is,  puts  the  same 
into  a  room  where  baggage  is  kept,  the  hotel- 
keeper  is  a  naked  depositary,  and  liable  for 
gross  neglect  only.  Stewart  v.  Head,  70  Ga. 
449.    See  the  title  Inns  and  Innkeepers. 

Property  Left  on  Premises  of  Another.  —  Where 
property  is  voluntarily  left  by  the  owner  on  the 
premises  of  another,  the  owner  having  permis- 
sion to  take  it  away  at  any  time,  the  owner  of 
the  premises  is  not  liable  if  some  months  later 
such  property  has  disappeared.  Jackson  v. 
Eighmie,  27  N.  Y.  Wkly.  Dig.  193. 

Betaining  Property  on  Leased  Premises.  —  If  the 
lessee  of  a  building  permits  a  stove  found 
therein  to  remain  there,  he  becomes  a  gratui- 
tous bailee  thereof,  and  the  removal  of  the 
stove  by  him  to  a  vacant  lot,  and  leaving  it 
unprotected,  is  gross  negligence,  and  renders 
him  liable  for  injury  resulting  thereto.  Burk 
V.  Dempster,  34  Neb.  426. 

A  Person  Is  Liable  for  Money  Deposited  with  His 
Clerks,  if  it  afterwards  comes  to  his  use  and 
possession.  Dougherty  v.  Vanderpool,  35 
Miss.  165. 

Depositary  Liable  to  Depositor's  Assignee.  —  In 

McGraw  v.  Lapham,  72  Mich.  191,  the  bailee 
was  held  liable  to  the  plaintiff  for  money  de- 
posited by  the  plaintiff's  assignor. 

Deposit  for  Illegal  Purpose.  —  The  fact  that 
raffling  is  illegal  does  not  relieve  a  depositary 
who  has  received  property  to  be  raffled  from 
the  duty  to  take  care  thereof,  and  he  is  liable 
to  the  depositor  for  the  value  of  the  property 
if  it  is  lost  through  his  gross  negligence.  The 
illegality  of  the  object  of  the  deposit  appear- 
ing incidentally  at  the  trial  will  not  defeat  a 
recovery  by  the  depositor,  this  being  no  part 
of  the  cause  of  action  against  the  depositary. 
Woolf  -/.  Bernero,  14  Mo.  App.  518. 

Depositary  Liable  for  Loss  Besulting  from  Un- 
authorized Act. —  Where  money  is  deposited  to 
be  kept  without  recompense,  if  the  depositary, 
without  authority,  attempts  to  transmit  the 
money  to  the  depositor  at  a  distant  place,  by 


public  mail  or  private  conveyance,  and  the 
money  is  lost,  he  will  be  responsible  to  the  de- 
positor. Such  loss  is  not,  however,  a  conver- 
sion of  the  money,  and  the  depositary  is  not 
liable  to  an  action  until  demand  and  refusal, 
which  the  jury  may  infer  upon  a  refusal  to 
pay  or  denial  of  responsibility  by  the  deposi- 
tary on  being  apprised  of  the  loss.  Stewart  v. 
Frazier,  5  Ala.  114. 

A  Momentary  Forgetfulness  on  the  part  of  the 
depositary  of  money  on  his  way  to  return  it  is 
not  necessarily  gross  negligence.  Spooner  v. 
Mattoon,  40  Vt.  300,  94  Am.  Dec.  395.  This 
is  a  leading  case,  the  facts  of  which  are  as  fol- 
lows: The  plaintiff  and  the  defendant  were 
soldiers  in  camp,  tenting  about  ten  rods  dis- 
tant from  each  other;  the  plaintiff  had  consid- 
erable monev,  and,  fearing  that  it  might  not 
be  safe  in  his  own  custody  during  the  night, 
had,  for  one  or  two  nights,  delivered  it  to  the 
defendant  privately  for  safekeeping,  and  early 
the  following  morning  had  called  on  the  de- 
fendant at  the  latter's  tent  and  taken  it  back. 
On  the  night  in  question  he  delivered  it  in  like 
manner  to  the  defendant  for  safekeeping,  and 
the  latter  received  it  for  that  purpose  and  kept 
it  through  the  night.  Desirous  of  relieving 
himself  of  the  care  of  the  money,  the  plaintiff 
not  calling  for  it  as  usual,  the  defendant, 
before  he  was  obliged 'to  leave  his  tent  in  the 
performance  of  his  duties,  started  for  the  tent 
of  the  plaintiff  with  the  intention  of  returning 
it  to  him.  For  the  purpose  of  keeping  it  con- 
cealed from  view,  having  no  pocket  large 
enough  to  contain  it,  he  placed  it  inside  of  his 
vest,  between  that  and  his  shirt,  intending  to 
keep  it  secure  by  the  pressure  of  his  arm  upon 
it.  On  the  way,  his  attention  was  diverted  — 
as  he  e,Kpressed  it,  he  forgot  himself  with  re- 
spect to  the  money,  as  any  one  naturally  might 
in  camp — and  when  he  was  in  this  menial 
condition  it  slipped  out  and  was  lost.  The 
defendant  received  the  money  as  a  friend  in 
whom  the  plaintiff  had  confidence,  and  as  one 
not  known  or  likely  to  be  supposed  to  have 
any  considerable  amount  of  money  on  hand, 
and  without  any  compensation  being  offered, 
asked,  or  expected  for  keeping  it.  The  trial 
court,  upon  the  proof,  expressly  excluded  the 
inference  that  the  defendant  embezzled  the 
money,  but  found  that  he  was  not  only  lack- 
ing in  the  exercise  of  ordinary  care,  but  was 
chargeable  with  actual  negligence,  and  ren- 
dered judgment  for  the  plaintiff.  The  appellate 
court  said:  '"  Upon  this  evidence,  and  exclud- 
ing this  inference,  we  are  unwilling  to  hold 
that  it  shows  gross  negligence  on  the  part  of 
the  defendant,  as  it  is  equally  consistent  with 
an  honest  intention  and  effort  on  his  part  to 
return  the  plaintiff  his  money." 

1,  What  Is  Eeasonable  Care  Depends  on  Circum- 
stances.—  2  Kent's  Com.  561;  Griffith  -■.  Zip- 
per \v  ick,  28  Ohio  St.  388;  Gray  v.  Merriam, 
148  111.  179,  39  Am.  St.  Rep.  172.  See  also 
Carlisle  First  Nat.  Bank  v.  Graham,  79  Pa.  St. 
106. 

The  amount  of  care  and  precaution  to  be 
taken   of   the   deposit   inust    necessarily  be 
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The  Slight  Diligence  Required  of  a  Depositary,  according  to  Judge  Story,  is  that 
degree  of  diligence  which  persons  of  less  than  common  prudence,  or  of  any 
prudence  at  all,  take  of  their  own  concerns.* 

Unavoidable  or  Accidental  Loss.  —  Unless  such  loss  be  occasioned  by  his  neglect, 
the  depositary  is  not  liable  if  the  property  deposited  be  destroyed  by  an  over- 
powering force'"'  or  by  firc,^  or  be  lost  by  robber}-  or  theft.'* 

(bj  Depositary  Taking  Same  Care  of  Deposit  as  of  His  Own  Property. —  It  has  been  laid 
down  by  some  of  the  authorities  that  it  is  the  duty  of  the  depositary  to  take 


largely  influenced  by  the  greater  or  less  value 
of  the  article  deposited,  and  such  would  natur- 
ally be  the  understanding  of  the  parties  at  the 
time,  and  would  be  an  element  of  the  contract 
as  made,  founded  upon  such  understanding. 
Mariner  7'.  Smith,  5  Heisk.  (Tenn.)  203.  See 
also  State  -■.  Meagher,  44  Mo.  356,  100  Am. 
Dec.  298. 

A,  of  Alexandria,  being  indebted  to  B,  of 
Leipsic,  for  the  purpose  of  settling  litigation 
between  them  deposited  with  C,  of  Alexan- 
dria, certain  bills  drawn  in  his  favor  as  secur- 
ity for  B's  debt;  C,  by  the  agreement  between 
A  and  B,  constituting  himself  a  voluntary  de- 
positary of  them  and  undertaking  to  be 
responsible  for  them  10  B  "  until  the  effective 
encashment  of  them,"  which  remained  in- 
trusted to  A.  It  was  held  that  C  was  not 
guilty  of  a  breach  of  duty  under  this  agree- 
ment in  allowing  A  to  take  the  bills  when  due 
for  encashment  at  his  discretion,  and  was  not 
bound  to  see  that  A  handed  over  the  money  to 
B.    Trefftz  v.  Canelli.  L.  R.  4  P.  C.  277. 

1.  Slight  Care  and  Gross  Negligence  Defined.  — 
Story  on  Bailments,  ^  64;  Henry  v.  Porter,  46 
Ala.  293;  Stewart  v.  Head,  70  Ga.  449;  John- 
son V.  Reynolds,  3  Kan.  257. 

Gross  Negligence  as  applied  to  gratuitous 
bailees  is  nothing  more  than  a  failure  to  be- 
stow the  care  which  the  property  in  its  situa- 
tion demands.  Preston  v.  F'rather,  137  U.  S. 
604;  Gray  v.  Merriam,  148  111.  179,  39  Am.  St. 
Rep.  172.  See  the  titles  Bailments,  vol.  3,  p. 
732;  Negligence. 

2.  Loss  Caused  by  Overpowering  Force  —  Deposi- 
tary Not  Liable.  —  Where  cotton  deposited  by 
th'_-  (jwner  with  another  for  safekeeping  dur- 
ing the  war  was  burned  by  the  Confederate 
authorities,  it  was  held  that  the  depositary, 
who  received  no  compensation,  was  not  liable. 
Levy  V.  Bergeron,  20  La.  Ann.  290.  See  also 
James  v.  Greenwood,  20  La.  Ann.  297. 

To  enable  a  depositor  to  recover  when  the 
thing  deposited  has  been  lost  or  destroyed,  it 
is  a  prerequisite  that  the  depositary  be  put  in 
default.  James  Greenwood,  20  La.  Ann. 
297. 

3.  The  Omission  to  Provide  Proper  Means  of 
Extinguishing  Fire  is  not  of  itself  gross  negli- 
gence for  which  a  depositary  may  be  held 
liable  to  make  good  a  loss  resulting  from  an 
accidental  fire.  Clark  v.  Eastern  R.  Co.,  139 
Mass.  423. 

For  evidence  upon  which  the  depositary  was 
held  liable  for  the  loss  of  the  deposit  by  fire, 
see  Whiting  z/.  Chicago,  etc.,  R.  Co.,  5  Dakota 
90. 

One  Who  Illegally  Detains  Goods  which  the 
owner  afterw.irds  iigrces  to  take  away,  but  docs 
not  lake  away  within  a  reasonable  time,  is  not 
liable  for  their  destruction  by  fire  without  his 
fault.    Carnes  v.  Nichols,  10  Gray  (Mass.)  369. 
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4.  Loss  by  Robbery  or  Theft.  —  The  depositary 
is  not  liable  where  money  deposited  for  safe- 
keeping is  stolen  without  his  fault.  Carlyon 
-■.  Fitzhenry,  (.\rizona  1887)  15  Pac.  Rep.  273; 
Keen  Beckman,  66  Iowa  672;  Schermer  v. 
Neurath,  54  Md.  491,  39  Am.  Rep.  397;  Smith 
V.  VV^estfield  First  Nat.  Bank,  99  Mass.  605,  97 
Am.  Dec.  59;  Griffith  v.  Zipperwick,  28  Ohio 
St.  388;  Danville  Bank  v.  Waddill,  31  Gratt. 
(Va.)  469. 

So  also  of  the  deposit  of  other  goods.  Davis 
-■.  Gay,  141  Mass.  531;  Holmes  v.  Moore,  17 
L.  CRep.  143. 

The  rule  is  the  same  although  the  property 
was  stolen  by  the  employees  of  the  deposi- 
tary. Giblin  v.  McMuUen,  L.  R.  2  P.  C.  317; 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168;  Glover  v.  Burbidge,  27  S.  Car. 
305- 

As  to  the  effect  of  an  agreement  to  keep 
safely,  see  infra,  this  title.  Circumstances  Modi- 
fying Liabilitv —  Special  Contract. 

See  also  the  titles  Agency,  vol.  i,  p.  930; 

B.VNKS  .A^ND  B.A.NKING,  vol.  3,  p.  787;  OFFICERS 

.VXD  Agents  of  Private  Corporations. 

Where  a  merchant  received  money  subject 
to  call,  without  reward,  and  kept  it  separate 
from  his  own,  and  it  was  lost  by  theft  without 
his  fault  or  negligence,  it  was  held  that  he  was 
not  liable,  although  he  had  permission,  of 
which  he  never  availed  himself,  to  use  the 
money,  and  his  bookkeeper,  with  the  acquies- 
cence of  the  depositor  and  the  merchant,  occa- 
sionally withdrew  small  sums  for  a  short  time 
to  make  change.  Caldwell  v.  Hall,  60  Miss. 
330,  45  Am.  Rep.  410,  followed  in  Carlyon  -'. 
Fitzhenry,  (Arizona  1887)  15  Pac.  Rep.  273. 

Where  a  regular  boarder  by  the  week  at  a 
hotel  deposited  gold  with  the  hotel  keeper, 
who  put  it  in  the  barroom  safe  with  his  own 
valuables,  and  the  safe  was  entered  by  bur- 
glars and  the  gold  stolen,  it  was  held  in  an  ac- 
tion for  the  amount  that  the  hotel  keeper  was 
not  liable  as  an  innkeeper,  and  that  the  bail- 
ment was  a  naked  deposit  without  reward. 
Johnson  z\  Reynolds,  3  Kan.  257. 

Depositary  Must  Be  Without  Fault.  —  A  de- 
positary is  bound  to  exercise  reasonable  care 
in  the  custody  of  the  thing  deposited.  The 
mere  fact  that  it  was  stolen  without  his  knowl- 
edge is  no  defense.  To  excuse  its  nonproduc- 
tion  it  must  appear  that  it  was  lost  without  his 
negligence  or  fault.  Huxley  t.  Hartzcll,  44 
Mo.  370. 

Deposit  Feloniously  Taken  by  Husband  of  De- 
positary.—  In  Pullam  v.  Stale,  78  Ala.  31,  it 
was  held  that  if  the  husband  feloniously  takes 
and  converts  to  his  own  use  money  deposited 
with  the  wife  for  the  benefit  of  a  third  person, 
without  her  association  in  the  crime,  his 
offense  is  larceny  and  not  embezzlement.  See 
the  titles  E.muezzi.i'.ment;  Larceny. 
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the  same  care  of  the  goods  deposited  as  he  does  of  his  own  property  of  the 
same  kind.*  The  better  doctrine,  however,  according  to  the  modern  authori- 
ties, is  that  this  is  not  the  true  test  of  the  depositary's  responsibihty,  but 
affords  at  most  only  a  presumption  as  to  the  exercise  of  due  diligence  and  good 
faith.*  It  is  not  sufficient,  to  exempt  the  depositary  from  liability,  that  he 
keeps  the  goods  in  the  same  manner  as  he  keeps  his  own,''  though  this  degree 
of  care  will  ordinarily  repel  the  presumption  of  gross  negligence*  So  also  it 
has  been  said  that  if  he  keeps  the  goods  with  less  care  than  he  keeps  his  own 
this  is  a  circumstance  from  which  a  jury  might  infer  a  want  of  good  faith.* 
There  is  no  case,  however,  that  imposes  upon  the  depositary  a  higher  duty 
than  this,  that  he  is  bound  to  take  the  same  care  of  the  property  intrusted  to 
him  as  a  reasonably  prudent  and  careful  man  may  fairly  be  expected  to  take 
of  his  own  i)ropcrty  of  the  like  description. 

(o)  Circumstances  Modifying  Liability  —  aa.  Special  Contract.  —  The  depositary  may 
narrow  or  enlarge  his  general  liability  by  special  contract.'  He  cannot,  how- 
ever, so  contract  as  to  exempt  himself  from  liability  for  his  own  gross  negli- 
gence.** A  contract  enlarging  the  liability  of  the  depositary  should  not  be 
construed  unfavorably  to  him  beyond  the  obvious  scope  of  its  terms.® 

bb.  Assent  of  Depositor.  —  It  has  been  held  that  if  the  depositor  knows  the 
habits  of  the  depositary,  and  the  place  and  manner  in  which  the  goods  are 
kept,  the  law  presumes  his  assent  that  the  goods  shall  be  thus  treated,  and  if 
lost  or  damaged  he  can  maintain  no  action  therefor.*** 

cc.  Depositary  Joint  Owner.  —  The  fact  that  the  depositary  is  a  joint  owner 
of  the  thing  deposited  with  the  depositor  does  not  change  the  degree  of  dili- 
gence required  of  him.** 


1.  Depositary  Keeping  Thing  Bailed  Same  as 
His  Own  Property.  —  Jones  on  Bailments  131; 
Coggs  V.  Bernard,  2  Ld.  Raym.  gog;  Gibbon 
■V.  Paynton,  4  Burr.  2298;  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168.  And  see 
Preston  v.  Prather,  137  U.  S.  604;  Gray  v. 
Merriam,  148  111.  179,  39  Am.  St.  Rep.  172; 
United  Soc.  of  Shakers  v.  Underwood,  9  Bush 
(Ky.)  616,  15  Am.  Rep.  731;  Maury  v.  Coyle, 
34  iMd.  235;  Schermer  v.  Neurath,  54  Md.  491, 
39  Am.  Rep.  397;  Whitney  v.  Brattleboro  First 
Nat.  Bank,  55  Vt.  154. 

2.  See  Story  on  Bailments,  §§  63,  64a. 

3.  Griffith  v.  Zipperwick,  28  Ohio  St.  388; 
Carlisle  First  Nat.  Bank  v.  Graham,  79  Pa.  St. 
106. 

The  fact  that  the  depositary  took  the  same 
care  of  the  thing  deposited  as  he  did  of  his 
own  goods  of  the  same  kind  does  not  necessa- 
rily prove  reasonable  care.  Thus  where  a 
coffee-house  keeper  having  custody  of  money 
without  reward  put  it  with  a  large  sum  of  his 
own  into  his  cash  box,  which  was  stolen  with 
its  contents,  it  was  held  under  the  evidence 
that  the  depositary  was  liable.  Doorman  v. 
Jenkins,  2  Ad.  &  El.  256,  29  E.  C.  L.  80,  4  N. 
&  M.  170.  See  also  Tracy  v.  Wood,  3  Mason 
(U.  S.)  132. 

4.  Giblin  v.  McMullen,  L.  R.  2  P.  C.  317; 
Story  on  Bailments,  §§  79,  97.  See  also 
Glover  v.  Burbidge,  27  S.  Car.  305. 

If  the  depositary  keeps  the  goods  deposited 
with  the  same  care  as  he  does  his  own,  this  is 
an  argument  for  his  honesty.  Griffith  v.  Zip- 
perwick, 28  Ohio  St.  388. 

5.  Griffith  v.  Zipperwick,  28  Ohio  St.  388. 

6.  Giblin    v.    McMullen,    L.    R.    2   P.  C. 


317- 
7. 

48; 


Special  Contract.  —  Jones  on  Bailments,  47, 
2  Kent's  Com.  565;  Belmont  Coal  Co.  v. 


Richter,  31  W.  Va.  858.  See  the  title  Bail- 
ments, vol.  3,  p.  749. 

Delivery  to  Keep  Safely. —  If  the  bailee 
undertakes  specially  to  keep  the  goods  safely 
and  securely,  he  is  bound  to  take  the  same 
care  of  them  as  a  prudent  man  would  of  his 
own.    2  Black.  Com.  452. 

Where  goods  were  delivered  and  accepted  to 
be  safel}'  kept  without  reward  it  was  held 
that  the  depositary  was  liable  for  their  loss  by 
theft.  Southcote's  Case,  4  Coke  83/';  Cro. 
Eliz.  815;  Kettle  v.  Bromsall,  Willes  118. 

But  where  a  promissory  note  was  delivered 
to  a  bailee,  on  his  voluntary  undertaking, 
without  reward,  "  to  secure  and  take  care  of  " 
it,  it  was  held  that  he  was  not  bound  10  take 
active  measures  to  obtain  security,  but  was 
simply  bound  to  keep  the  note  carefully  and 
securely,  and  receive  the  amount  due  thereon 
when  offered,  and  that  he  was  liable  only  for 
fraud  or  gross  negligence.  Whitney  v.  Lee, 
8  Met.  (Mass.)  91.  See  also  Foster  -j.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168. 

Promise  to  Return.  —  The  fact  that  the  de- 
positary undertook  in  writing  to  return  the 
property  does  not  vary  his  liability.  Edson  v. 
Weston,  7  Cow.  (N.  Y.)  278.  But  see  Belmont 
Coal  Co.  V.  Richter,  31  W.  Va.  858. 

Consideration.  —  The  delivery  of  the  property 
constitutes  a  valid  consideration  for  a  promise 
to  return  it.    Clark  v.  Gaylord,  24  Conn.  484. 

8.  Lancaster  County  Nat.  Bank  v.  Smith,  62 
Pa.  St.  47.  See  the  title  Bailments,  vol.  3,  p. 
744- 

9.  See  the  title  Bailments,  vol.  3,  p.  750. 

10.  Knowles  v.  Atlantic,  etc.,  R.  Co.,  38  Me. 
55,  61  Am.  Dec.  234;  McKay  v.  Hamblin,  40 
Miss.  472. 

11.  Jones  on  Bailments  82,  83;  Nelson  v. 
King,  25  Tex.  655. 
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dd.  Spontaneous  or  Officious  Offer  of  Custody.  —  It  is  claimed  by  some  authori- 
ties that  the  depositary  is  bound  to  more  than  sUght  care  and  is  answerable 
for  other  degrees  of  negligence  than  gross  negligence,  when  he  spontaneously 
or  officiously  offers  to  keep  the  deposit  without  a  previous  request  by  the 
depositor.    The  point  does  not  seem  to  have  been  directly  adjudicated.* 

(d)  Negligence  a  Question  for  Jury.  —  The  question  as  to  what  is  gross  negligence 
rendering  the  depositary  liable  is  ordinarily  a  matter  of  fact  to  be  decided  by 
the  jury  under  proper  instructions  from  the  court.* 

(2)  To  Return  the  Thing  Deposited — (a)  Duty  to  Make  Return,  —  It  is  the  duty 
of  the  depositary  to  return  the  thing  deposited  to  the  bailor  upon  demand.** 
If,  however,  the  property  is  taken  from  the  depositary  by  one  having  a  para- 
mount title,  he  is  absolved  from  his  responsibility  to  return  it.* 

(b)  To  Whom  Eeturn  Should  Be  Made.  —  In  general  the  depositary  must  restore 
the  thing  deposited  to  the  depositor,  or  to  the  person  in  whose  name  the 
deposit  was  made  or  who  was  pointed  out  to  receive  it.*   If,  however,  the  deposit 

1.  Jones  on  Bailments  37,  38;  2  Kent's 
Com.  565;  Revised  Civ.  Code  Louisiana,  art. 
2938;  Domat's  Civil  Law,  pt.  i,  bk.  i,  tit.  vii. 
§  3.  art.  8. 

2.  Negligence  a  Question  for  Jury.  —  Doorman 
V.  Jenkins,  2  Ad.  &  El.  256,  29  E.  C.  L.  80; 
Preston  v.  Prather,  137  U.  S.  604;  Stewart  v. 
Head,  70  Ga.  449;  Gray  v.  Merriam,  148  111. 
179,  39  Am.  St.  Rep.  172;  Baltimore  Third 
Nat.  Bank  v.  Boyd,  44  Md.  47,  22  Am.  Rep. 
35;  Whitney  v.  Lee,  8  Met.  (Mass.)  91; 
Griffith  V.  Zipperwick,  28  Ohio  St.  3S8;  Lan- 
caster County  Nat.  Bank  v.  Smith,  62  Pa.  St. 
47;  Glover  v.  Burbidge,  27  S.  Car.  305;  Car- 
rington  v.  Ficklin,  32  Gratt.  (Va.)  670;  Whit- 
ney V.  Brattleboro  First  Nat.  Bank,  55  Vt.  154. 

The  want  of  ordinary  diligence  is  in  general 
a  question  for  the  jury,  but  where  the  evi- 
dence offered  by  the  plaintiff  is  wholly  insuffi- 
cient to  warrant  a  jury  reasonably  to  hnd  the 
want  of  such  ordinary  diligence,  it  is  within 
the  province  of  the  court  so  to  instruct  the 
jury.  Schermer  v.  Neurath,  54  Md.  491,  39 
Am.  Rep.  397. 

Burden  of  Proof.  — The  depositor  makes  out 
a  prima  facie  case  when  he  shows  a  deposit 
made  and  a  demand  and  refusal  of  the  thing 
deposited.  The  onus  is  then  upon  the  deposi- 
tary to  exonerate  himself  from  the  liability. 
Wiser  z/.  Chesley,  53  Mo.  547;  Huxley  v.  Hart- 
zell,  44  Mo.  370;  Kincheloe  v.  Priest,  89  Mo. 
240;  Thompson  v.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  .Xpp  37. 

3.  Depositary  Must  Return  Thing  Deposited.  — 
Jones  on  Bailments  36,  46;  Moody  v.  Keener, 
7  Port.  (Ala.)  2x8;  Johnson  v.  Reynolds,  3 
Kan.  257;  Ouderkirii  v.  Central  Nat.  Bank, 
119  N.  Y.  263. 

A  depositary  for  safekeeping  is  bound  to 
redeliver  the  thing  deposited  to  the  depositor 
on  demand,  unless  he  has  a  lien  upon  it,  or  is 
forbidden  or  prevented  from  doing  so  by  the 
real  owner  or  by  the  act  of  the  law.  Wetherly 
V.  Straus,  93  Cal.  2S3. 

A  Wrongful  Detention  of  the  Property  when  it 
is  demanded  by  the  depositor  renders  the  de- 
positary guilty  of  a  conversion  for  which 
trover  will  lie.  Dohorty  v.  Madgett,  58  Vt. 
323- 

The  Measure  of  Damages  for  the  failure  of  the 
depositary  to  return  the  property  when  de- 
manded is  the  value  thereof  when  demanded, 
with  interest.    Maury  v.  Coyle,  34  Md.  235. 
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Where  There  Are  Several  Depositaries  they  are 
each  liable  for  the  restitution  of  the  whole  de- 
posit. Domat's  Civil  Law,  pt.  i.,  bk.  i.,  tit. 
vii.,  §  I,  art.  14. 

Money  to  Be  Delivered  in  Particular  Event.  — 
Where  money  is  deposited  to  be  paid  to  a  third 
person  when  the  depositor  shall  have  satisfied 
himself  of  a  fact  connected  with  the  deposit, 
the  depositary  is  not  obliged  to  inquire 
whether  the  fact  has  occurred,  and  in  a  suit,  to 
recover  the  fund  evidence  of  the  depositor's 
declarations  that  he  was  satisfied  of  the  fact  is 
inadmissible  unless  such  declarations  were 
known  to  the  depositary  before  suit.  Carle  v. 
Bearce,  33  Me.  337. 

4.  Delivery  to  One  Having  Paramount  Title.  — 
Shelbury  v.  Scotsford,  Yelv.  22. 

If  the  thing  deposited  is  taken  from  the  de- 
positary by  one  fiaving  a  paramount  title,  th« 
depositary  is  discharged  from  his  obligation  to 
return  it,  although  such  obligation  be  in 
writing.  Edson  v.  Weston,  7  Cow.  (N.  Y.) 
278. 

But  the  depositary  cannot  excuse  himself 
for  a  failure  or  refusal  to  deliver  the  thing  de- 
posited, without  clearly  showing  that  he  has 
delivered  it  to  the  true  owner.  Nelson  v. 
King,  25  Tex.  655. 

See  supra,  this  section,  0/  the  Depositary  — 
Rights  of  the  Depositai y — Against  the  Depositor 
—  Right  to  Assert  Title  in  1  hird  Person. 

5,  2  Kent's  Com.  566;  Revised  Civ.  Code 
Louisiana,  art.  2949;  Bates  v.  Stanton,  I  Duer 
(N.  Y.)  79- 

Right  of  Action  by  Owner.  —  The  thing  depos- 
ited must  be  returned  to  the  depositor,  and  the 
owner,  if  the  deposit  be  not  made  in  his  name, 
has  no  right  of  action  to  recover  it  without 
accession  of  the  depositor's  right,  or  an  estab- 
lishment of  his  claim  in  a  suit  to  which  the 
latter  is  made  a  party.  Jenkinson  v.  Cope,  7 
Martin  (La.)  284. 

Delivery  to  Agent  Sufficient.  —  The  delivery  of 
a  special  deposit  by  a  bank  to  one  authorized 
by  the  depositor  to  receive  it  discharges  the 
bank,  although  the  bank  was  ignorant  of  the 
receiver's  authority.  Chattahoochee  Nat. 
Bank  -'.  Schley,  58  Ga.  369. 

Deposit  by  Agent  —  Delivery  to  Principal.  — 
A  depositary  who  has  received  goods  to  be 
stored,  from  one  acting  as  agent  for  ant)ther, 
must  deliver  them  to  the  principal  on  his  de- 
mand nol withstanding  the  agent's  directions 
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w.is  m.uK-  h\'  one  havini;'  no  right  to  the  goods,  the  deHvcry  must  be  made  to 
the  real  owner  if  tleniandecl  by  him,  and  not  to  the  dej)ositor.' 

Delivery  to  Wrong  Person.  —  If  the  depositary  negligently  delivers  to  the  wrong 
person,  he  is  guilt)"  of  con\'ersion  and  answerable  therefor.* 

(o)  What  Must  Be  Returned.  —  The  identical  thing  deposited  is  to  be  returned 
by  the  bailee  in  the  condition  in  which  he  received  it,  together  with  the  profits 
and  increase,  and  failing  in  either  of  these  particulars  he  becomes  responsible.* 

\A)  Place  of  Making  Return,  —  The  place  of  delivery  depends  largely  upon  the 
circumstances  of  each  particular  case  and  the  intention  of  the  parties.  Ordi- 
narily it  maybe  the  place  of  deposit,  unless  some  other  place  has  been  agreed 
upon  by  the  parties  or  would  be  implied  from  all  the  circumstances.  If  a 
particular  place  has  been  agreed  upon  by  the  parties,  this  would  properly  be 
the  place  of  delivery.'* 

(e)  Necessity  for  Demand.  —  No  right  of  action  accrues  against  the  depositary, 
unless  he  has  wrongfully  converted  the  goods  or  lost  them  by  gross  negligence, 
until  a  demand  has  been  made  upon  him  and  there  has  been  a  refusal  by  him 
to  redeliver."'* 


the  contrary.  Ball  z>.  Liney,  44  Barb.  (N. 
Y.)  505. 

Where  a  Deposit  Is  Made  by  Several  Persons 
Jointly,  the  thirifr  deposited  to  be  delivered 
only  upon  their  joint  order,  the  depositary 
cannot  be  compelled  to  deliver  to  one  of  them, 
but  all  must  join  in  an  action  to  recover. 
Rand  71.  State  Nat.  Bank,  77  N.  Car.  152;  May 
11.  Harvey,  13  East  197.  See  also  Harper  v. 
Godsell,  L.  R.  5  Q.  B.  422;  Story  on  Bail- 
ments, S§  114.  115- 

But  where  the  property  has  been  delivered  to 
one  at  his  request,  this  is  a  good  defense  to  an 
action  at  law  brought  by  all  to  which  the  de- 
positor receiving  the  property  is  necessarily  a 
party,  he  being  himself  disabled.  Brandon  v. 
Scott,  7  EI.  &  Bl.  234,  90  E.  C.  L.  234. 

Deposit  by  Fiduciary.  —  Where  the  deposit  is 
made  by  a  party  in  a  special  character,  as  in 
the  character  of  a  guardian,  etc.,  then,  if  the 
trust  has  terminated,  the  delivery  should  be 
to  the  party  entitled  to  the  property.  Story 
on  Bailments,  §  109. 

1.  Post  V.  Ketchum,  i  N.  Y.  Leg.  Obs.  261. 

2.  Delivery  to  Wrong  Person.  —  Lockwood  v. 
Bull,  I  Cow.  (N.  Y.)  322,  13  Am.  Dec.  539; 
Coykendall  v.  Eaton,  55  Barb.  (N.  Y.)  1S8. 

If  the  depositary  of  a  chattel  delivers  it  to  a 
stranger  without  any  effort  to  verify  the  lat- 
ter's  claim  thereto,  and  without  inquiring  as 
to  its  ownership,  he  is  guilty  of  such  negli- 
gence as  will  render  him  liable  for  the  value 
of  the  property  if  the  delivery  is  to  the  wrong 
person.  Wear  v.  Gleason,  52  Ark.  3C4,  20  Am. 
St.  Rep.  1S6. 

A  Stockbroker  Who  Receives  a  Certificate  of 
:Stock  from  the  owner  for  safekeeping,  without 
reward,  and  fails  to  deliver  it  on  demand, 
having  without  the  owner's  consent  delivered 
it  to  the  officers  of  the  company,  who  cancel  it, 
is  guilty  of  conversion  and  liable  to  the  owner 
regardless  of  his  intent.  Hubbell  v.  Blandy, 
87  Mich.  20Q,  24  Am.  St.  Rep.  154. 

Wrongful  Delivery  to  Depositor.  — ■  A  deposi- 
tary of  money  not  the  propertv  of  the  depos- 
itor, but  illegally  obtained  by  him,  is  liable  if, 
knowing  the  circumstances,  he  returns  the 
money  to  the  depositor.  Post  '■.  Ketchum,  i 
JN.  Y.  Leg.  Obs.  261. 

Circumstances  Excusing  Depositary.  —  The  de- 


positary cannot  be  held  answerable  for  deliv- 
ering the  property  to  the  wrong  person,  if  the 
agent  of  the  person  properly  entitled  thereto 
has  given  him  to  understand  that  it  was  for 
the  one  to  whom  it  was  delivered.  Brant  v. 
McMahon,  56  Mich.  498. 

The  depositary  of  money  is  not  liable  if  he 
pays  it  on  the  order  of  its  apparent  owner,  not 
knowing  that  a  stranger  has  any  interest 
therein.  Morrison  z'.  Ashburn,  (Tex.  Civ. 
App.  1893)  21  S.  W.  Rep.  993. 

3.  Identical  Thing  Deposited  Must  Be  Returned. 
—  Jones  on  Bailments  36,46;  2  Kent's  Com. 
567;  Revised  Civ.  Code  Louisiana,  arts.  2944, 
2945;  Longbottom  v.  Babcock,  9  La.  44;  What- 
ley  V.  Austin,  i  Rob.  (La.)  21;  Rozelle  v. 
Rhodes,  116  Pa.  St.  129,  2  Am.  St.  Rep.  591. 
See  also  Stetson  v.  Gurney,  17  La.  162;  Game 
V.  Harvie,  Yelv.  50. 

Interest  Has  Been  Held  Not  Recoverable  from  a 
depositary  of  money.  Vane;  v.  Vance,  5  T. 
B.  Mon.  (Ky.)  521. 

4.  Story  on  Bailments,  §§  117,  118;  Domat's 
Civil  Law,  pt.  i.,  bk.  i.,  tit.  vii.,  §  i,  art.  8;  Re- 
vised Civ.  Code  Louisiana,  arts.  2953,  2954. 
See  also  Higgins  v.  Emmons,  5  Conn.  76,  13 
Am.  Dec.  41. 

5.  No  Right  of  Action  Against  Depositary  Be- 
fore Demand.  —  Story  on  Bailments,  §  107; 
Cullen  v.  Barclay,  10  L.  R.  Ir.  224;  Stewart  v. 
Frazier,  5  Ala.  114;  Farrow  v.  Bragg,  30  Ala. 
261;  McLain  v  Huffman,  30  Ark.  428;  Zuck 
V.  Culp,  59  Cal.  142;  Starkey  v.  Peters,  18 
Conn.  181;  Hosmer  v.  Clarke,  2  Me.  308; 
Whittier  v.  Whittier,  31  N.  H.  452;  Brown  v. 
Cook,  9  Johns.  (N.  Y.)  361;  Jackman  v.  Part- 
ridge, 21  Vt.  55S.    See  the  title  Demand,  ante. 

When  Demand  Is  Unnecessary.  —  While  in  an 
ordinary  case  of  deposit  of  money  or  goods,  to 
be  kept  for  the  depositor  and  delivered  when 
called  for,  no  action  will  lie  for  the  conversion 
of  the  deposit  until  there  has  been  a  demand 
and  refusal,  yet  if  the  circumstances  of  the 
transaction  create  a  debt  payable  on  demand, 
no  demand  is  necessary,  the  demand  made  by 
the  suit  being  sufficient.  Moore  v.  Fitzpat- 
rick,  7  Baxt.  (Tenn.)  350.  See  also  Bryant  v. 
Puckett,  3  Hayw.  (Tenn.)  252. 

Where  There  Has  Been  a  Conversion  of  the 
thing  deposited,  demand  may  be  unnecessary. 
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The  Statute  of  Limitations  Begins  to  Run  from  the  date  of  the  demand  and  refusal, 
and  not  from  the  date  of  the  wrongful  act  of  the  depositary.* 

V.  Termination  of  the  Deposit.  —  The  deposit  maybe  terminated  by 
either  party  at  any  time.  If  the  deposit  be  terminated  by  the  depositor,  he 
must  make  a  demand  upon  the  depositary  for  the  property,  unless  this  has 
been  rendered  nugatory  by  a  conversion  thereof  by  the  depositary.*  So  also 
the  depositary  may  terminate  the  deposit  by  giving  to  the  depositor  due  notice 
and  a  reasonable  opportunity  to  remove  the  property.^  The  deposit  may  also 
be  terminated  by  a  change  in  the  character  of  the  contract  by  the  consent  of 
the  parties,  as  where  the  depositary  of  money  agrees  to  pay  interest  thereon.  * 

DEPOSIT  IN  COURT. —  See  9  Encvc.  of  Pleading  and  Practice,  p.  727, 
title  Fi  nds  and  Deposits  in  Court. 

DEPOSITED.  —  See  the  title  DEPOSIT,  ante,  and  see  note  5. 


Monmouth  First  Nat.  Bank  -■.  Dunbar,  iiS 
111.  625. 

A  Demand  and  Refusal  Are  Ordinarily  Evidence 
of  a  Conversion  unless  the  circumstances  consti- 
tute a  just  excuse  or  justification  of  the  re- 
fusal. Story  on  Bailments,  §  107;  Wilson  v. 
Anderton,  i  B.  <&  Ad.  450,  20  E.  C.  L.  426; 
Philpott  V.  Kelley,  3  Ad.  &  El.  106,  30  E.  C. 
L.  40;  Whittier  v.  Whittier,  31  N.  H.  452.  See 
also  Dohorty  v.  Madjrett,  58  Vt.  323.  And  see 
the  tille  Tkovkk  anij  C')NVERSIO.n'. 

Whether  a  Bailment  of  Money  is  of  such  a 
character  as  will  make  the  bailee  responsible 
without  a  demand,  in  consequence  of  the  use 
of  the  money,  is  a  question  of  fact  for  the 
jury.    Derrick  v.  Baker,  9  Port.  (Ala.)  362. 

Place  of  Demand.  —  As  to  what  is  the  proper 
place  at  which  to  make  demand,  see  Scott 
Crane,  I  Conn.  255;  Higgins  v.  Emmons,  5 
Conn.  76,  13  Am.  Dec.  41;  Dunlap  v.  Hunt- 
ing, 2  Den.  (N.  Y.)  643,  43  Am.  Dec  763.  See 
also  the  title  Demand,  ante. 

1.  Wilkinson  v.  Verity,  L.  R.  6  C.  P.  206; 
Zuck  V.  Culp,  59  Cal.  142.  See  the  title  Lnir- 
tatidn  or  .\(ri  i(iNs. 

Money  Deposited  Becomes  Due  When  a  Demand 
Is  Made  for  it,  and  bears  interest  from  that 
time.  Bryant  v.  Puckett,  3  Hayw.  (Tenn.) 
252;  Ingersoll  V.  Campbell,  46  Ala.  282. 

2.  Termination  of  Deposit.  —  Schouleron  Bail- 
ments and  Carriers  (2d  ed.),  55,  56.  See 
supra,  this  title,  Ris^hts  and  Ohligalions  of  the 
Parlies  —  Necessity  for  Demand. 

The  deposit  may  be  terminated  at  the  dis- 
cretion of  the  depositor.  Farrow  v.  Bragg,  30 
Ala.  261. 

The  Deposit  Must  Be  Restored  to  the  Depositor 
as  Soon  as  He  Demands  It,  even  though  the  con- 
tract may  have  specified  the  time  for  its  being 
restored,  unless  there  be  in  the  hands  of  the 
depositary  an  attachment  on  the  property  or 
an  opposition  made  on  the  owner.  Revised 
Civ.  Code  Louisiana,  art.  2955;  Lees  -,>. 
Dwight,  10  La.  Ann.  711. 

The  Death  of  the  Depositor  does  not  necessar- 
ily terminate  the  (lef)osit  and  render  the  de- 
positary a  wrongdoer;  and  he  is  not  liable  to 
the  personal  representative  of  the  depositor 
until  after  demand.  I'arrow  ;■.  Bragg,  30  Ala. 
261. 

3.  Termination  by  Depositary.  —  Dale  v. 
Brinckerhoff,  7  Daly  (N.  Y.)  45;  Roulston  v. 
McClelland,  2  E.  D.  Smith  (N.  Y.)  (xj.  In  this 
latter  case  it  was  held  that  a  depositary  is  not 


bound  to  keep  the  property  left  in  his  custody 
after  he  has  offered  to  deliver  it  to  the  owner; 
he  may  lawfully  put  it  off  his  premises  upon 
the  street  without  responsibility  for  subse- 
quent loss. 

4,  An  Agreement  to  Pay  Interest  on  a  deposit 
of  money  changes  the  special  deposit  into  a 
loan.  Howard  v.  Roeben,  33  Cal.  399;  Hath- 
away V.  Brady,  26  Cal.  581;  Chiles  v.  Garri- 
son, 32  Mo.  475. 

So  also  a  subsequent  pledge  of  bonds  depos- 
ited without  hire  by  one  bank  with  another 
converts  the  gratuitous  bailment  into  one  for 
mutual  benefit.  Preston  -■.  Prather,  137  U.  S. 
604. 

5.  Deposited  and  Filed  Distinguished.  (See 
also  the  lilies  Alteration  or  Rri  ords,  vol.  2, 
p.  284;  Records.)  —  .\  statute  provided  for  tlie 
punishment  of  a  person  who  wilfully  removed, 
destroyed,  concealed,  etc.,  any  paper  filed  or 
deposited  in  a  public  office.  In  construing  this 
statute,  the  court  in  People  v.  Peck,  67  Hun  (K. 
Y.)  560,  affirmed  138  N.  Y.  386,  said:  "  The 
statute  reads,  '  filed  or  deposited.'  The  words 
'  filed  '  and  deposited  arc  evidently  not  used  as 
synonymous,  or  as  the  equivalents  of  each 
other,  but  as  words  having  a  different  signifi- 
cation. A  paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer,  antl  by  him  re- 
ceived to  be  kept  on  file.  Bouvier's  Law  Diet. 
And  the  derivation  and  meaning  of  the  word, 
as  defined  in  the  dictionaries,  carry  with  it  the 
idea  of  permanent  preservation,  becoming  part 
of  the  permanent  records  of  the  public  office 
where  it  is  filed.  Rapalje  &  Lawr.  Law  Diet.; 
Century  Diet.  Deposit  does  not  carry  with  it 
the  same  meaning.  It  may  or  may  not  mean 
a  permanent  disposition  of  the  thing  placed  or 
deposited.  See  Worcester's  Diet.;  Century 
Diet.  It  may  mean  a  mere  temporary  dispo- 
sition or  placing  of  the  thing.  And  the  words 
of  the  statute  being  coupled  together  —  or 
rather  disjoined  —  by  the  cotijunction  '  or,'  the 
same  meaning  is  not  to  be  given  to  each,  but 
that  meaning  or  signification  which  dis- 
tinguishes it  from  the  other,  and  thus  each 
word  given  full  force  and  effect.  It  would  fol- 
low from  this  that  the  section  of  the  Penal 
Code  cited  includes  papers  and  documents 
placed  in  a  public  office,  or  with  a  public 
officer,  not  only  for  permanent  care  and  preser- 
vation, but  also  those  placed  there  for  the  time 
being,  for  temporary  use  or  custody." 

Safekeeping.  —  A  statute  requiring  election 
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papers  to  be  dopnaltrti  with  an  officer  implies 
the  duly  of  keeping  them  safely  and  returning 
them  at  the  time  indicated  by  the  statute.  Ex 
p.  Coy,  (U.  S.  Cir.  Ct.)  9  Crim.  L.  Mag.  674. 
The  court  said:  "  The  learned  author,  after 
citing  the  case  to  which  counsel  for  the  pris- 
oner refers,  and  many  others,  says  that  the 
more  correct  version  of  the  doctrine  appears 
to  be  that  penal  statutes  '  are  to  be  fairly  con- 
strued and  faithfully  applied  according  to  the 
intent  of  the  legislature,  without  unwarrant- 
able severity  on  the  one  hand,  or  equally  un- 
justifiable lenity  on  the  other;  in  cases  of 
doubt,  the  courts  inclining  to  mercy.'  Giving 
the  rule  in  question  its  fullest  operation,  lean- 
ing at  all  times.io  the  side  of  mercy  where  the 
liberty  of  the  citizen  is  involved,  I  entertain 
no  doubt  that  the  statutes  in  question,  fairly 
construed,  according  to  the  obvious  intention 
of  the  legislature,  do  impose  upon  the  in- 
spector who  receives  the  tally  papers,  lists  of 
voters  and  certificate  when  the  votes  are 
counted,  the  duty  of  keeping  those  documents 
in  his  custody,  and  not  parting  with  them  ex- 
cept when  he  assembles  with  other  inspectors, 
after  the  election,  to  canvass  and  estimate  the 
certificate,  poll  lists,  and  tally  papers  returned 
bj'  each  member  of  that  board.  It  is  impossi- 
ble that  any  inspector  could  conceive  it  to  be 
in  the  line  of  his  duty,  or  consistent  with  his 
duty,  to  surrender  those  important  documents 
to  any  individual.  They  are  deposited,  with 
him  as  a  sworn  officer  of  the  law.  The  word 
deposit  implies  the   duty   of   keeping  such 


papers  safely  and  returning  them  at  the  time 
indicated  by  the  statute.  In  the  argument, 
counsel  made  the  inquiry  whether  the  in- 
spector would  violate  his  duty  if  he  deposited 
the  documents  in  bank  for  safe-keeping. 
That  might  depend  ofi  the  mode  of  deposit. 
If  they  were  deposited  in  a  box  of  his  own,  to 
which  he  alone  had  access,  they  would  be  con- 
sidered in  law  as  in  his  custody.  Other  cases 
of  similar  character  might  very  well  be 
imagined,  in  which  the  inspector  would  not  be 
held  to  have  parted  with  the  custody  in  viola- 
tion of  the  provision  of  the  statute.  There  is 
a  clear  and  necessary  implication  from  the 
statute  that  he  alone  is  entitled  to  or  can 
legally  have  the  custody  of  such  documents 
prior  to  the  time  of  their  being  returned  to  the 
board  of  canvassers.  His  duty  to  retain  them 
in  his  custody  is  quite  as  clear  as  if  the  statute 
had  so  declared  in  express  words.  When  we 
look  at  the  care  observed  in  guarding  the 
papers,  which  are  required  to  be  put  in  a 
sealed  envelope  or  bag,  it  is  inconceivable  that 
the  legislature  of  Indiana  intended  to  invest 
the  inspector  with  discretion  as  to  whether  he 
should  place  the  other  papers  in  the  custody  of 
some  one  other  than  himself.  If  he  parts  with 
the  possession,  they  are  no  longer  deposited 
with  him.  They  are  certainly  not  dex>osited, 
with  him  pending  the  time  when  they  are  in 
the  custody  of  some  one  else;  and  as  the  ex- 
press word  of  the  statute  is  that  they  shall  be 
deposited  with  him,  he  violates  his  duty  when 
he  surrenders  them  to  any  one  else." 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  j^-^  Mt- Encyclopedia  of  Pleading  and  Practicf, 
vol.  6,  p.  471. 

For  other  ^natters  of  SUBSTANTIVE  Law  atid  EVIDENCE  related  to  this  subject,  see  the 
folloiving  titles  in  this  work:  ADMISSIONS,  vol.  i,  p.  719;  CONSULS,  vol. 
7,  p.  6;  CONTEMPT,  vol.  7,  p.  25;  EVIDENCE;  INTERPRETER; 
MINISTERS  AND  AMBASSADORS;  NOTARY  PUBLIC;  UNITED 
STATES  COMMISSIONERS ;  WITNESSES. 

1.  Definition  and  Nature  —  1.  General  Sense  —  Distinguished  from  Affidavit. 

—  "Deposition"  is  a  generic  expression  embracing  all  written  evidence  verified 
by  oath,  and  thus  includes  affidavits.  But  its  meaning  is  ordinarily  restricted 
to  evidence  given  by  a  witness  in  answer  to  interrogatories,  oral  or  written,  and 
usually  written  down  by  an  official  person,  while  an  affidavit  is  the  mere 
voluntary  statement  of  the  person  making  oath  thereto  and  is  generally  taken 
without  the  cognizance  of  the  adverse  party.  Yet  the  terms  are  convertible 
and  are  frequently  so  used,  as,  for  example,  in  the  rules  of  the  Supreme  Court 
of  the  United  States.*  In  its  more  appropriate  and  technical  sense  it  is 
limited  to  the  written  testimony  of  a  witness  given  in  the  course  of  a  judicial 
proceeding.'"* 

2.  Origin  of  the  Term.  —  The  word  is  a  derivative  of  "depone,"  which  is 
defined  as  the  placing  of  the  hand  upon  the  book  of  the  Evangelists  while 
being  bound  by  the  obligation  of  an  oath.  It  therefore  refers  originally  to  the 
manner  in  which  the  oath  is  administered,  rather  than  to  the  time  and  place 
where  the  testimony  is  given  and  its  character  as  ex  parte  or  otherwise.^ 

3.  Restricted  Sense.  —  The  term  is  used  in  a  .still  more  restricted  sense  to 
denote  the  written  testimony  of  a  witness  taken  out  of  court  before  a  magis- 
trate or  other  person  duly  authorized  to  take  it,  and  which  is  intended  to  be 
used  upon  the  trial  of  .some  cause  in  court. 


1.  Definition.  —  Stimpson  :■.  Brooks,  3  Blatchf. 
rU.  S.)45^'. 

"  The  word  '  deposition  '  in  its  broadest 
sense,  is  defined  to  be  '  the  evidence  of  a  wit- 
ness taken  down  in  writing,  and  sworn  to 
beffirc  an  ofTicer."  "  Clinc  v.  State,  36  Te,\. 
Crim.  App.  369,  citing  5  Am.  anu  Eno.  Encyc. 
OF  Law  (ist  ed.)  581. 

2.  State  V.  Dayton,  23  N.  J.  L.  49,  53  Am. 
Dec.  270. 

3.  Anderson's  Law  Diet. 

4.  Hla;k's  Law  Diet.;  Bouvicr's  Law  Diet. 
A  deposition  is  a  written  declaration  under 

oath,  made  upon  notice  to  the  adverse  party 


for  the  purpose  of  enabling  him  to  attend  and 
cross-examine,  or  upon  written  interroga- 
tories. Dakota  Code  Civ.  Pro.,  §  5279.  See 
also  California  Code  Civ.  Pro.,  §  2004. 

A  statement  of  fact  in  writing,  without  date 
or  venue,  purporting  to  be  signed  by  the  wit- 
ness but  giving  neither  his  age  nor  his  resi- 
dence, not  appearing  to  have  been  made 
under  oath  nor  before  an  officer  authorized 
to  administer  oaths,  nor  upon  notice  to  the 
adverse  party,  in  the  absence  of  any  certificate 
from  a  competent  official  from  which  due  tak- 
ing could  be  inferred,  is  not  a  deposition,  and 
is  inadmissible  although  both  parties  have 
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4.  How  Used  in  This  Article.  —  In  discussing  the  law  of  depositions  the  word 
must  inc\  itably  be  used  sometimes  in  the  more  general  and  sometimes  in  the 
restricted  sense.  So  far  as  concerns  the  causes  for  taking  depositions,  the 
manner  of  taking  them,  and  the  officers  before  whom  they  may  properly  be 
taken,  we  are,  in  general,  treating  of  testimony  taken  out  of  court  under 
autliority  of  some  statute  or  order;  but  when  we  consider  their  character  and 
admissibility  when  offered  in  evidence  upon  the  trial  we  are  compelled,  by 
general  usage  and  analogy,  to  include  other  written  testimony  verified  by 
oaths.    This  article  is  not,  however,  concerned  with  affidavits. 

II.  Oeigin  and  Development  of  This  Mode  of  Taking  Testimony  —  1.  In 
Courts  of  Admiralty  —  Letters  Rogatory.  —  The  taking  of  the  testimony  of  wit- 
nesses who  are  without  the  jurisdiction  of  the  trial  court  by  means  of  letters 
rogatory  has  always  been  familiar  in  courts  of  admiralty,  for  by  the  law  of 
nations  the  courts  of  different  countries  are  bound  to  aid  each  other  in  the 
furtherance  of  justice.  When  it  is  necessary  to  examine  witnesses  in  a  foreign 
country,  a  court  of  that  country  is  informed  by  letters  rogatory  of  the  pendency 
of  the  suit  and  the  names  of  such  witnesses,  and  is  requested  to  cause  their 
depositions  to  be  taken  by  due  course  of  law.  Interrogatories  are  generally 
annexed,  and  the  foreign  judge  examines  the  witnesses  himself  or  appoints  a 
commissioner  to  do  so.* 


agreed  not  to  object  to  the  form  of  taking  tes- 
timony de  bene  esse  under  U.  S.  Rev.  Stat., 
§55  863,  864.  Lutcher  r.  U.  S.,  72  Fed.  Rep. 
g68. 

Stenographer's  Notes.  —  A  statute  authorizing 
the  minutes  of  the  official  court  stenographer 
to  be  used  in  settling  a  bill  of  exceptions  does 
not  give  them  the  character  of  depositions. 
Edwards  v.  Heuer,  46  Mich.  95. 

It  is  provided  by  the  code  of  Iowa  that  the 
stenographer's  notes  of  testimony,  or  any 
transcript  thereof  duly  certified  by  the  reporter 
of  the  court,  shall  be  admissible  in  any  case  in 
which  such  notes  are  material  and  competent 
to  the  issue  therein  with  the  same  force  and 
effect  as  depositions,  and  subject  to  the  same 
objections  so  far  as  applicable.  Under  this 
statute  it  was  held  that  the  stenographer's 
notes  of  testimony  at  a  prior  trial  of  the  same 
case  by  a  witness  who  had  since  left  the  state 
could  be  used  upon  a  subsequent  trial. 
Fleming  v.  Shenandoah,  71  Iowa  456. 

In  the  granting  of  a  continuance  the  notes 
of  testimony  of  witnesses  in  attendance,  taken 
down  by  a  shorthand  reporter  in  the  presence 
of  the  court,  but  not  read  over  to  the  witnesses 
or  corrected  or  subscribed  by  them,  nor  certi- 
fied by  the  judge  or  reporter,  are  not  a  deposi- 
tion within  the  California  Code  Civ.  Pro., 
^  2032.    Thomas  v.  Black,  84  Cal.  221. 

De  Bene  Esse.  —  Conditionally ;  provisionally. 
The  deposition  of  a  witness  may  be  taken  de 
bene  esse  if  he  is  an  important  witness  and 
there  is  danger  of  losing  his  testimony  by  his 
death  or  his  absence  from  the  jurisdiction  at 
the  time  of  the  trial.  The  deposition  so  taken 
cannot  be  used  at  the  trial  if  the  witness  him- 
self can  be  produced.  Anderson's  Law  Diet.; 
Black's  Law  Diet.  Upon  a  rule  to  take  depo- 
sitions conditionally,  they  cannot  be  taken 
absolutely.  Lindsey  v.  Lee,  i  Dev.  L.  (12  N. 
Car.)  464. 

Dedimus  Potestatem.  —  A  commission  to  take 
testimony.  Formerly  in  England  a  writ  issued 
out  of  chancery  and  empowered  a  certain  per- 
son to  perform  designated  judicial  acts,  such 


as  to  administer  oaths,  take  answers,  and  ex- 
amine witnesses  in  equity  suits.  In  the 
United  States  the  term  is  seldom  used  in  any 
other  sense  than  that  of  a  commission  to  take 
testimony  by  deposition.  Anderson's  Law 
Diet. 

Sections  863-865  of  the  Revised  Statutes  of 
the  United  States  provide  for  the  taking  of 
depositions  de  bene  esse,  and  section  866  pro- 
vides for  the  granting  of  a  dedimus  potestatem 
to  take  testimony  according  to  common  usage; 
and  the  provisions  concerning  the  former 
method  do  not  apply  to  the  latter.  Sergeant 

Biddle,  4  Wheat.  (U.  S.)  508. 

Some  State  Conrts  Issue  Commissions  to  take 
depositions.  Other  states  allow  parties  to  take 
depositions  by  giving  due  notice  of  the  time 
and  place  of  taking.    Bouvier's  Law  Diet. 

Waiver  of  Objections  to  a  deposition  taken  de 
bene  esse  does  not  make  it  a  deposition  in  chief. 
The  Schooner  Thomas  v.  U.  S.,  i  Brock.  (U. 
S.)  367. 

An  Error  of  the  Clerk  in  Issuing  a  Commission 

to  take  a  deposition  absolutely  instead  of  de 
bene  esse  does  not  make  the  deposition  inad- 
missible if  the  party  offering  it  has  used  due 
diligence  to  compel  the  attendance  of  the  wit- 
ness at  the  trial.  Hodges  v.  Nance,  i  Swan 
(Tenn.)  57. 

1.  Letters  Rogatory  ~  Courts  of  Admiralty.  — 

I  Greenl.  Ev..  320. 

Bouvier's  Law  Dictionary  defines  letters 
rogatory  as  follows:  "An  instrument  sent  in 
the  name  and  by  the  authority  of  a  judge  or 
court  to  another,  requesting  the  latter  to  cause 
to  be  examined,  upon  interrogatories  filed  in  a 
cause  depending  before  the  former,  a  witness 
who  is  within  the  jurisdiction  of  the  judge  or 
court  to  whom  such  letters  are  addressed." 

For  an  example  of  letters  rogatory,  see  Nel- 
son V.  U.  S.,  Pet.  (C.  C.)  236,  note  a.  The 
document  concludes  with  an  offer  to  do  the 
like  for  the  foreign  court  in  like  case. 

"  There  is  a  very  broad  distinction  between 
the  execution  of  a  commission  and  the  procur- 
ing of  testimony  by  the  instrumentality  of  let- 
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2.  In  Courts  of  Equity.  —  The  English  Court  of  Chancery  always  freely  exercised 
the  power  of  examining  witnesses  out  of  its  jurisdiction  by  a  commission 
directed  to  foreign  magistrates  by  their  official  designation,  or,  more  usually, 
to  individuals,  the  parties  being  induced  to  consent  to  such  a  commission  by 
the  flexibility  of  the  equity  procedure  and  the  control  of  the  court  over  the 
same. ' 

Moreover,  by  the  Old  Chancery  Practice  there  was  no  oral  testimony  except  in  the 
formal  proof  of  exhibits.  All  other  testimony  was  taken  secretly  and  in 
writing,  and  was  preserved  as  a  part  of  the  record  in  the  cause,  whereas  at  law 
it  was  the  function  of  the  jury  to  decide  the  controverted  matters  of  fact,  and 
no  record  of  the  facts  other  than  the  verdict  was  preserved ;  for  there  was  at 
law  no  appeal  in  the  modern  sense.  But  the  equity  practice  has  been  modified 
in  modern  times  so  that  oral  testimony  is  in  many  jurisdictions  receivable  in 
equity.* 

3.  In  Courts  of  Common  Law.  —  In  cases  where  it  became  necessary  to 
examine  witnesses  out  of  the  jurisdiction,  the  English  courts  of  common  law 
anciently  coerced  the  parties  litigant  to  consent  to  such  examination  by  indi- 
rect means,  such  as  refusing  to  enter  a  judgment  of  nonsuit  when  the  defend- 
ant was  the  objecting  party,  and,  to  compel  the  plaintiff's  consent,  granting  a 
stay  so  that  the  applicant  for  a  commission  could  bring  in  chancery  a  suit 
auxiliary  to  the  suit  at  law.^  Such  coercion  was  at  a  later  day  considered  an 
unwarranted  use  of  power,  and  the  courts  of  common  law  ceased  to  exercise  it. 
To  remedy  the  inconvenience  thus  occasioned  statutes  were  passed  authorizing 
such  courts  to  issue  commissions  for  this  purpose.* 

4.  By  Authority  of  Statute.  —  The  taking  of  depositions  inactions  at  law, 
therefore,  rests  solely  upon  statutes,  and  the  causes  and  manner  of  taking 
them  in  equity  has  been  largely  regulated  by  the  legislature.  In  the  United 
States  statutes  have  existed  in  the  several  states  from  very  early  times  allowing 
depositions  to  be  taken  in  civil  actions  at  law  or  in  equity,  or  in  perpetnavi  rei 
mernoriam,  with  or  without  an  order  of  court.* 

ters  rogatory,  or  leUers  requisitory  as  they         It  is  within  the  discretion  of  a  court  to  refuse 
are  sometimes  called.    In  the  former  case  the      its  aid  upon  letters  rogatory  from  a  foreign 
rules  of  procedure  are  established  by  the  court      court  when  such  letters  are  not  accompanied 
issuing    the   commission,    and   are   entirely      by    interrogatories.      Douht    v.  Pittsburgh, 
under  its  control.    In  the  latter  the  methods      etc.,  R.  Co.,  6  Pa.  Dist.  Rep.  238. 
of  procedure  must,  from  the  nature  of  the         1.  Courts  of  Equity. —  I  Greenl.  Ev.,  S  320. 
case,  be  altogether  under  the  control  of  the         2.  3  Greenl.  Kv.,  §  251;   Bischoffsheim  v. 
foreign  tribunal  which    is   appealed    to   for      Baltzer,  20  Blatchf.  (U.  S.)  231,  10  Fed.  Rep. 
assistance  in  the  administration  of   justice.      3;  Payne  o.  Danley,  18  Ark.  441,  08  Am.  Dec. 
We  cannot  execute  our  own  laws  in  a' foreign      187;  2  Rev.  Swift's  Dig.  (Conn.).  §  227. 
country,  nor  can  we  prescribe  conditions  for         3.  Courts  of  Common  Law. —  i  Greenl.  Ev., 
the  performance  of  a  request  which  is  based      §  320;  Furly  v.  Newnham,  2  Doug.  419. 
entirely   upon    the   comity   of   nations,  and         4.  13  Geo.  III.,  c.  63;   r  Wm.  IV^,  c.  22; 
which,  if  granted,  is  altogether  ex  gratia."      Calliand  v.  Vaughan.  i  B.  &  P.  210;  Grant  v. 
Thayer,  J.,  in  Kuehling  v.  Leberman.g  Phila.      Ridley,  5  M.  ?i  G.  203,  44  E.  C.  L.  115;  Mac- 
(Pa.)  163.    To  the  same  effect  is  Union  Square      auley  v.  Shackell.  i  Bligh.  N.  S.  119. 
Bank  v.  Reichmann,  9  N.  Y.  App.  Div.  596.         5.  Statutes.  —  i  Greenl.  Ev.,  321. 
In  the  latter  case  it  was  held  that  section  913         The  authority  of  the  court  to  permit  the 
of  the  Code  of  Civil  Procedure  makes  no  pro-      taking  of  depositions  is  derived  wholly  from 
vision  as  to  (he  manner  in  which  letters  roga-      the  statute.    Frye  v.  Barker,  2  Pick.  (Mass.) 
tory  shall  be  executed,  the  provision   being  65. 

only  as  to  the  manner  in  which  a  commission  Sections  863  and  864  of  the  Revised  Statutes 
shall  be  executed.  of  the  United  States  apply  to  the  taking  of 

When  a  foreign  government  will  not  allow  depositions  of  witnesses  within  the  United 
a  commission  to  lie  executed  within  its  juris-  States,  and  have  no  application  to  the  taking 
diction,  letters  rogatory  may  be  issued.  Nel-  of  depositions  of  witnesses  in  a  foreign  coun- 
son  V.  U.  S.,  Pet.  (C.  C.)  235.  try.    Bird  v.  Ilalsy,  87  Fed.  Rep.  671. 

But  ordinarily  testimony  must  be  taken  in  a  The  Afaiyland  Act  of  1779,  c.  8,  permitted 
foreign  country  by  commission,  to  be  used  in  the  taking  of  the  depositions  of  residents  of 
the  federal  courts.  Stein  v.  Bowman,  13  Pet.  the  state  and  the  use  of  such  depositions  on  the 
(U.  S.)  209.  And  the  same  rule  is  enforced  by  trial  if  the  deponents  had  in  the  meantime  left 
the  state  courts.  Froude  v.  Froude,  3  Thomp.  the  stale  or  died.  Shane  r.  Clarke,  3  Mar.  & 
&  C.  (N.  Y.)  79,  I  Hun  (N.  Y.)  76.  M.  (Md.)  100. 
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BEPOS/T/OiVS.      of  This  Mode  of  Taking  Testimony. 


5.  Construction  of  Statutes  —  strict  Compliance.  —  These  statutes  are  in  deroga- 
tion of  the  common  hiw  and  must  be  strictly  complied  with,  otherwise  the 
depositions  taken  under  them  will  be  inadmissible.' 

Absence  of  Adverse  Party.  —  This  is  especially  true  when  the  depositions  have 
been  taken  in  the  absence  of  the  adverse  party.* 

Special  Statute  —  Interference  with  Judiciary  — Retrospective  Law.  —  It  has  even  been 
held  that  a  special  statute  directing  a  deposition,  not  taken  according  to  pre- 
existing law,  to  be  read  in  evidence  in  a  cause,  is  unconstitutional  and  void.* 
And  it  has  been  adjudged  that  a  new  and  simpler  method  of  taking  depositions 
prescribed  by  statute  has  no  effect  in  a  cause  commenced  before  its  enactment.* 

Formal  Errors  Not  Fatal.  —  But  defects  and  irregularities  in  taking  depositions 
and  in  the  examination  of  witnesses  thereon  will  be  disregarded  if  they  are 
merely  formal  and  do  not  affect  the  rights  of  the  parties.** 


Testimony  taken  by  deposition  is  inadmissi- 
ble unless  it  is  within  the  provision  of  the 
statute.    Craft  v.  Jackson,  4  Ga.  360;  Brooks 

.^shburn,  9  Ga.  297 ;  Ellis  v.  Doe,  10  Ga.  253. 

The  Ti'niic-sscc  Act  of  1801,  c.  5,  §  32,  refers 
exclusively  to  equity  cases.  Looper  v.  Bell,  i 
f  lead  (Tenn.)  373. 

The  Vermont  statute  does  not  apply  to  cases 
in  which  the  Supreme  Court  has  jurisdiction. 
Briggs  V.  Green,  33  Vt.  565. 

The  Mary/and  Act  of  1861  provides  a  sum- 
mary method  of  taking  testimony  free  from 
many  formal  technicalities  necessary  under  a 
regular  commission.  Belt  v.  Blackburn,  28 
Md.  227. 

The  Act  of  Congress  of  1892  permitted  the 
taking  of  depositions  for  use  in  a  federal 
court  in  the  method  prescribed  by  the  laws  of 
the  state  in  which  such  court  is  sitting.  It 
did  not  confer  any  additional  right  to  take 
depositions.  National  Cash-Register  Co.  v. 
Leland,  77  Fed.  Rep.  242;  Shellabarger  v. 
Oliver,  64  Fed.  Rep.  306;  Despeaux  v.  Penn- 
sylvania R.  Co.,  81  Fed.  Rep.  897. 

The  Alabama  Act  of  1807  prescribed  two 
methods  of  taking  testimony,  either  of  which 
might  be  used.  Glover  v.  Millings,  2  Stew.  & 
P.  (Ala.)  28. 

1.  Strict  Compliance  with  Statute  —  United 
Stales.  —  Bell  <'.  Morrison,  i  Pet.  (U.  S.)  351; 
Harris  v.  Wall,  7  How.  (U.  S.)  693;  Thorpe  v. 
Simmons,  2  Cranch  (C.  C.)  195;  The  Schooner 
Thomas  v.  U.  S.,  i  Brock.  (U.  S.)  367;  Jones 
-'.  Neale,  i  Hughes  (U.  S.)  268;  Wilson  Sewing 
Mach.  Co.  V.  Jackson,  i  Hughes  (U.  S.)  295. 

Alabama.  —  Wilson  7j.  Campbell,  33  Ala. 
249,  70  Am.  Dec.  586. 

California.  —  Dye  v.  Bailey,  2  Cal.  383; 
Williams  v.  Chadbourne,  6  Cal.  559. 

Illinois.  —  Edleman  v.  Byers,  75  III.  367. 

Maryland.  —  Collins  z'.  Elliott,  I  Har.  &  J. 
(Md.)  r;  Williams  v.  Banks,  5  Md.  198. 

Massachusetts.  —  Simpson  v.  Carleton,  i 
Allen  (Mass.)  109,  79  Am.  Dec.  707. 

Michigan.  —  Toulman  v.  Swain,  47  Mich. 
82;  Patterson  v.  Wabash,  etc.,  R.  Co.,  54 
Mich.  gi. 

Utah.  —  Homberger  Alexand&r,  11  Utah 
363- 

Vermont.  —  Whitney  v.  Sears,  16  Vt.  587; 
Farmers,  etc.,  Bank  v.  Hathaway,  36  Vt.  539; 
Johnson  v.  Perry,  54  Vt.  459. 

Wisconsin.  —  Lightfoot  v.  Cole,  I  Wis.  26. 
An  objection  that    a  deposition  does  not 
appear  to  have  been  taken  in  conformity  with 


all  statutory  requirements  is  too  general. 
Bulwinkle  v.  Cramer,  30  S.  Car.  153. 

Where  the  fact  that  the  witness  was  unable 
to  procure  sureties  for  his  appearance  at  the 
trial  was  not  shown  by  the  oath  of  any  one, 
and  the  deposition  itself  does  not  show  that  it 
was  read  over  to  the  witness,  and  that  he 
signed  it  after  acknowledging  it  to  be  correct, 
and  it  was  not  certified  by  the  officer  before 
whom  it  was  taken,  it  is  inadmissible.  People 
V.  Mitchell,  64  Cal.  85. 

2.  Absence  of  Adverse  Party.  —  Atchison,  etc., 
R.  Co.  V.  Pearson,  (Kan.  App.  1897)  49  Pac. 
Rep.  681;  Bascom  v.  Bascom,  Wright  (Ohio) 
632. 

3.  Dupy  V.  Wickwire,  i  D.  Chip.  (Vt.)  237,  6 
Am.  Dec.  729. 

4.  Broadnax  v.  Sullivan,  29  Ala.  320. 

5.  Merely  Formal  Errors.  —  Grimes  v.  Mar- 
tin, 10  Iowa  347;  Tibbetis  v.  Flanders,  18  N. 
H.  284;  Field  v.  Tenney,  47  N.  H.  513;  Rust 
V.  Eckler,  41  N.  Y.  488;  Dobson  v.  Finley,  8 
Jones  L.  (53  N.  Car.)  495;  In  re  Neill,  12  Phila. 
(Pa.)  160;  Semmens  v.  Walters,  55  Wis.  675. 

Illustrations.  —  The  omission  of  the  name  of 
the  county  in  which  the  witness  resided  and 
the  suit  was  pending  is  not  fatal.  Owens  v. 
Kinsly,  6  Jones  L.  (51  N.  Car.)  38. 

A  statement  in  the  officer's  certificate  that 
"  the  deponent,"  instead  of  "  the  deposition," 
was  reduced  to  writing,  is  harmless  error. 
Payne'  v.  West,  99  Ind.  390. 

The  fact  that  the  commission  is  addressed 
to  a  judge  of  the  state  where  the  suit  is  pend- 
ing, instead  of  the  state  where  testimony  is  to 
be  taken,  is  not  fatal.  Morris  v.  White,  28 
La.  Ann.  855;  Locke  v.  Tuttle,  41  Mich.  407; 
Hayward  Rubber  Co.  v.  Duncklee,  30  Vt.  29. 
Contra,  Bowyer  v.  Knapp,  15  W.  Va.  277. 
Nor  is  the  substitution  of  the  commissioner's 
name  for  that  of  the  witness  fatal,  Eastman 
V.  Bennett,  6  Wis.  232;  nor  a  misdescription 
by  the  commissioner  of  the  clerk  who  issued 
the  commission,  Kendall  v.  Limberg,  69  111. 
355.  But  a  mistake  in  the  name  of  the  court 
of  which  the  commissioner  was  clerk,  and  in 
the  name  of  such  clerk,  is  fatal.  Jones  j. 
Smith,  6  Iowa  229. 

In  a  bastardy  suit  by  Mary  Hilger  there 
was  evidence  that  another  person  had  carnal 
intercourse  with  her  about  the  time  of  her  con- 
ception, and  his  deposition  was  taken  on  her 
behalf  to  disprove  the  fact;  but  the  interroga- 
tories referred  to  the  prosecutrix  by  the  name 
of  Mary  Higler.  It  was  held  that  it  was  error 
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III.  The  Commissioner  or  Magistrate  —  1.  Magistrates  and  Officers  Empowered 
to  Take  Depositions  —  a.  In  General.  —  The  statutes  generally  provide  for  the 
taking  of  depositions  de  bene  esse  under  certain  circumstances  without  the  issue 
of  a  commission.  They  differ  in  detail,  but  the  provisions  of  the  statutes  of 
the  United  States  on  this  subject  are  fairly  representative  of  the  laws  of  most 
of  the  states.  By  the  federal  law  depositions  de  bene  esse  may  be  taken  for  use 
in  a  federal  court  by  any  judge  of  any  court  of  the  United  States,  a  commis- 
sioner of  a  circuit  court,  clerk  of  a  district  or  circuit  court,  or  any  chancellor, 
justice,  or  judge  of  a  state  supreme  or  superior  court,  mayor  or  chief  magis- 
trate of  a  city,  or  judge  of  a  county  court  or  court  of  common  pleas,  or 
notary  public  within  the  United  States,  not  of  counsel  or  interested  in  the 
cause.* 

b.  Justices  of  the  Peace.  —  The  statutes  of  the  several  states  usually 
empower  justices  of  the  peace  to  act  in  this  capacity.* 

c.  Standing  Commissioners.  —  Commissioners  appointed  within  the  state 
or  beyond  its  borders  often  have  power  to  take  depositions.* 

d.  Consular  and  Diplomatic  Officers.  —  Every  secretary  of  legation 
and  consular  officer  of  the  United  States  is  empowered  at  his  discretion  to 
take  depositions  for  u.se  in  the  courts  of  the  United  States;  but  this  power  is 
limited  by  the  geographical  bounds  of  his  jurisdiction."* 

e.  Notaries  Public.  —  Notaries  have  power  to  take  depositions;  in  many 
of  the  states  by  virtue  of  their  office,  and  in  others  by  express  .statute.' 

to  admit  such  deposition  in  evidence.  McCoy 
V.  People,  71  III.  III. 

Where  a  copy  of  a  bill  of  exchange  is  made 
payable  in  "  five  months  "  instead  of  "  five 
days,"  and  no  one  is  misled,  the  error  is  harm- 
less. Prescott  V.  Francis,  4  Smed.  &  M. 
(Miss.)  633. 

1.  Federal  Statute. —  U.  S.  Rev.  Stat.,  §  863. 
These  officers,  except  notaries  public,  are  enu- 
merated in  the  Judiciary  Act  of  1789  and  in 
the  Act  of  1793.    I  U.  S.  Stat,  at  L.  88,  335. 

Evidence  Concerning  Matters  of  Fact  Referred  to 
a  Commissioner  may  taken  and  reported  by 
hiin,  anil  need  not  be  taken  in  the  form  of  a 
deposition  before  a  magistrate.  Taylor  v. 
Young,  2  Bush  (Ky.)  428. 

An  Assistant  Judge  of  a  County  Court  in  Ver- 
nioiit  has  authority  by  the  laws  of  Xvw  Hamp- 
shire to  take  depositions  for  use  in  the  latter 
state,  whether  he  has  such  power  under  the 
Vermont  law  or  not.    Citv  Bank  7/.  Young,  43 

N.  n.  457. 

A  Deposition  Taken  Outside  of  Indiana  for  use 

as  evidence  in  that  state  is  inadmissible  if 
taken  before  any  other  person  than  an  officer 
authorized  by  the  Indiana  statute,  even 
though  the  party  objecting  had  waived  dedi- 
mus  and  certificate  of  the  official  character  of 
the  officer.    Thompson  -■.  Wilson,  34  Ind.  94. 

A  Clerk  of  a  Court  of  Another  State  cannot  take 
depositions  unless  authorized  by  a  special 
commission.    Starring  v.  Mason,  4  Neb.  367. 

It  must  clearly  appear  from  the  officer's  sig- 
nature or  otherwise  that  he  was  an  officer 
enumerated  in  the  statute.  Argentine  Falls 
Silver  Min.  Co.      Molson,  12  Colo.  405. 

In  Missouri  a  deposition  taken  under  a  dedi- 
mus  addressed  to  "  anv  judge  or  justice  of 
the  peace  of  the  city  of  New  (Orleans  "  is  inad- 
missible.    Ob'-r  -,\  I'ratle.  I  Mo.  80. 

A  Commissioner  Resident  in  New  Hampshire 
and  appointed  to  take  evidence  in  a  suit  there 
pending  cannot  by  virtue  of  his  appcjintmcnt 
take  a  deposition  and  administer  the  oath  in 


Massachusetts,  unless  he  is  a  magistrate  of  that 
state.    Douglass  v.  Douglass,  38  N.  H.  323.' 

2.  Justice  of  the  Peace. —  i  Greenl.  Ev.,  § 
322. 

A  AV-iv  York  justice  may  take  depositions  to 
be  used  in  Vermont.  Pike  v.  Blake,  8  Vt. 
400;  Mattocks  V.  Bellamy,  8  V't.  463. 

See  the  local  statutes.  And  see  generally 
the  title  Justices  ok  i  hk  Pe.vck. 

3.  Standing  Commissioners.  —  McGuire  v. 
Pierce,  9  (iratt.  (\'a.)  167.  But  in  the  case  of 
commissioners  within  the  slate,  the  authority 
is  limited  to  the  county  for  which  they  are 
appointed.    Brandt  v.  Mickle,  28  Md.  436. 

A  commissioner  appointed  by  the  governor 
of  one  slate  to  take  depositions  in  another 
state  is  not  a  public  officer  of  the  slate  within 
which  he  acts,  but  of  the  state  under  whose 
authority  he  was  appointed.  Lyman  v.  Hay- 
den,  118  Mass.  422. 

A  deposition  taken  for  use  in  a  state  court 
before  a  commissioner  of  a  United  States  cir- 
cuit court  must  be  taken  in  accordance  with 
the  state  law.    Crichton  v.  Smith,  34  Md.  42. 

In  Cali fornia  depositions  to  be  used  in  the 
county  where  they  are  taken  can  be  taken  only 
by  commissioners  for  such  county.  McCann 
r.  Beach,  2  Cal.  25. 

4.  Consular  and  Diplomatic  Officers.  —  U.  S. 
Rev.  Slat.,  §  1750. 

A  consul  of  the  United  States  may  take 
depositions  for  use  in  a  state  court  without  the 
issue  of  a  special  commission  to  him,  Scmmens 
V.  Walters,  55  Wis.  675;  Savage  v.  Birckhead, 
20  Pick.  (Mass.)  167;  although  not  expressly 
authorized  by  the  state  statute,  Adams  v. 
State,  19  Tex.  App.  250.  And  even  if  a  special 
commission  is  issued  to  a  consul  it  is  doubtful 
whether  the  strict  rules  of  taking  depositions 
ijy  commissioners  apply.  Semniens  v.  Wal- 
ters, 55  Wis.  675.  See  also  the  titles  CoNSfi.s, 
vol.  7.  )).  6:  MlMS  tKKS  AND  Amuassadors. 

6.  Notaries  Public.  —  In  Mississippi  and  Cali- 
fornia notaries  public  are  authorized  to  act  in 
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/.  Magistrate  Acting  under  a  Commission.  —  In  many  states  depo- 
sitions taken  before  a  magistrate  are  not  admissible  unless  such  magistrate 
acted  under  a  special  commission  from  the  court  wherein  the  action  was  pend- 
ing, the  statutes  in  these  states  operating  to  disqualify  all  persons  except  the 
ofticcrs  enumerated  therein,  to  serve  as  commissioners  to  take  testimony.* 

Waivkr  of  Objections  to  the  Magistrate.  —  All  objections  to 
the  magistrate  will  be  considered  as  waived  if  not  taken  seasonably,  at  or 
before  the  taking  of  the  deposition,  or  before  the  filing  of  cross-interrogatories, 
if  the  objecting  party  or  his  counsel  then  knew  of  such  objection.* 

//.  Official  Character  of  the  Magistrate  —  Presumption.  —  The 
general  rule  is  that  the  official  character  and  authority  of  the  magistrate  are 
established  prima  facie  by  his  certificate  and  signature,  and  need  not  be 
proved  aliiiiidc  unless  evidence  to  the  contrary  is  introduced ;  and  this  is  true 
whether  the  magistrate  acts  under  the  statute,  without  commission,  or  under  a 
special  commission  addressed  "to  any  judge  or  justice  of  the  peace,"  etc.  This 
rule  applies  with  peculiar  force  to  depositions  taken  in  any  one  of  the  United 
States  for  use  in  any  other  of  them.* 


ihis  capacity.  Act  Miss.,  Feb.  21,  1890;  Mc- 
Cann  v.  Beach,  2  Cal.  25. 

In  Teniic'sst'e  it  is  held  that  a  foreign  notary 
is  not  authorized  virtute  officii  to  take  deposi- 
tions to  be  read  in  that  state.  Carter  v. 
Ewing,  I  Tenn.  Ch.  212. 

And  in  Texas  such  an  officer  is  not  author- 
ized to  take  depositions  in  criminal  cases  beyond 
the  limits  of  the  state.  Lienpo  v.  State,  28 
Tex.  App.  179. 

The  county  and  state  wherein  a  notary  is 
authorized  to  act,  sufficiently  appears  if  the 
commission  is  addressed  to  "  any  notary  public 
within  and  for  Dauphin  Co.,  Pa."  Oilman  v. 
Sheets,  78  Iowa  499.  See  the  title  Notary 
Public. 

1.  Magistrate  Acting  under  a  Commission.  — 

Levally  v.  Harmon,  20  Iowa  533;  Newton  v. 
Brown,  I  Utah  287. 

But  the  commission  need  not  expressly  state 
that  the  commissioner  is  a  magistrate  duly 
authorized  to  act.  It  will  be  presumed  to 
l\ave  been  directed  to  a  proper  officer.  Damb- 
mann  tj.  White,  48  Cal.  439. 

Although  a  commissioner  has  been  ap- 
pointed, depositions  may  be  taken  before  the 
chancellor  upon  due  notice  to  the  adverse 
party.    Martinez  v.  Lucero,  i  N.  Mex.  208. 

A  deposition  taken  under  a  special  rule  of  a 
federal  court  and  sworn  to  before  a  justice  of 
the  peace  is  admissible  although  justices  of 
the  peace  are  not  among  the  enumerated  offi- 
cers before  whom  depositions  de  bene  esse  may 
be  taken.    Banert  v.  Day,  3  Wash.  (U.  S.)  243. 

TJ.  S.  Commissioner.  —  A  federal  district  court 
has  no  jurisdiction  to  grant  a  dedimus  to  ex- 
amine Chinese  persons  alleged  to  be  unlaw- 
fully in  the  United  States.  The  jurisdiction 
of  the  United  States  commissioner  in  the  mat- 
ter is  original  and  independent.  U.  S.  v. 
Horn  Hing,  48  Fed.  Rep.  635.  See  the  title 
United  States  Commissioners. 

Special  Commissioner  Disqualified  by  Foreign 
Law.  —  If  by  the  law  of  the  place  where  the 
commission  is  executed  the  commissioners 
are  prohibited  from  acting,  aX\  the  interroga- 
tories may  be  put  to  the  witness  in  the  pres- 
ence of  the  commissioners  by  a  judge  of  the 
place,  and  the  deposition  so  taken  will  be  ad- 
missible. Winthrop  v.  Union  Ins.  Co.,  2  Wash. 
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(U.  S  )  7.    Or  a  new  commission  may  be  issued 
to  the  foreign  judges  in  person.    Lumley  v. 
Gye,  23  L.  J.  Q.  B.  112. 
Commission  Executed  by  Another  Person,  —  A 

commission  addressed  "  to  the  iudges  of  the 
Supreme  Court  at  Calcutta,  or  such  person  or 
persons  as  they  or  one  of  them  may  depute," 
may  be  executed  by  a  deputy  of  the  judges  cf 
"  the  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,"  to  which  all  the  powers  of 
the  Supreme  Court  at  Calcutta  had  been  trans- 
ferred when  the  supreme  court  was  abolished, 
for  the  commission  must  be  construed  to  be 
addressed  to  the  judges  of  the  highest  court 
for  the  time  being  in  Calcutta.  Wilson  v. 
Wilson,  9  Prob.  Div.  8. 

Where  a  commission  is  addressed  to  a  spe- 
cial commissioner,  or,  in  case  of  his  absence, 
to  a  magistrate,  such  absence  is  sufficiently 
proved  by  the  certificate  of  said  magistrate 
thereto.  Savage  v.  Birckhead,  20  Pick.  (Mass.) 
167. 

3.  Objections  to  Magistrate  —  How  Waived.  — 

Crowther  v.  RovvJandson,  27  Cal.  376;  Ed- 
munds V.  Griffin,  41  N.  H.  529. 

An  objection  on  trial  on  the  ground  that  the 
deposition  is  not  the  best  evidence  waives  ob- 
jection on  the  ground  that  the  officer  was  not 
duly  authorized  to  act.  Hall  v.  Hall,  45  S. 
Car.  166. 

Stipulations.  —  A  stipulation  as  to  the  manner 
in  which  a  commission  should  be  returned,  if 
made  after  the  commissioner  is  appointed, 
waives  the  right  to  object  that  the  commis- 
sioner acted  without  authority.  Crowther  v. 
Rowlandson,  27  Cal.  376.  And  a  stipulation 
waiving  all  objections  to  the  form  of  taking  the 
deposition  is  sufficiently  comprehensive  to  in- 
clude a  waiver  of  objection  that  it  was  taken 
before  a  notary  instead  of  a  commissioner. 
Homberger  v.  Alexander,  11  Utah  363. 

3.  Presumption  as  to  Official  Character  —  United 
States.  —  Vasse  v.  Smith,  2  Cranch  (C.  C.)  31; 
Winter  v.  Simonton,  3  Cranch  (C.  C.)  104; 
Whitney  "J.  Huntt,  5  Cranch  (C.  C.)  120;  Price 
V.  Morris,  5  McLean  (U.  S.)  4;  Ruggles  v. 
Bucknor,  i  Paine  (U.  S.)  358. 

Kentucky.  —  Dean  v.  Tygert,  i  A.  K.  Marsh. 
(Ky.)  172. 

Maine.  —  Clement    v.    Durgin,    5    Me.  9;, 
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Seal.  —  A  fortiori,  authentication  of  the  magistrate's  certificate  or  signature 
by  his  official  seal  is  sufficient  proof  to  admit  the  deposition  in  evidence.* 

Certificate  of  Official  Character.  —  And  where  depositions  are  taken  in  another 
state  by  a  commissioner  appointed  by  the  state  where  the  suit  is  pending,  no 
certificate  of  official  character  is  necessary.* 

When  Official  Character  Must  Be  Shown.  —  The  rule  that  the  official  character  and 
authority  of  the  magistrate  sufficiently  appear  from  his  certificate  and  signature 
is  not  universal,  however.  Some  states  require  some  authentication,  especially 
in  the  case  of  justices  of  the  peace,  notaries  public,  or  other  inferior  officers, 
of  other  states.*  In  the  states  requiring  proof  the  official  character  of  the 
foreign  magistrate  should  be  certified  under  the  great  seal  of  the  state  where 
he  resides  or  under  the  seal  of  a  court  of  record  thereof.* 

2.  Blank  Commission.  —  In  many  states  a  commission  may  be  issued  in 
blank,  leaving  the  name  of  the  commissioner  to  be  filled  up  when  the  depo- 
sition is  taken,  whether  it  is  addressed  to  a  private  individual  or  a  magistrate,* 

rule  putting  the  burden  of  proof  upon  the 
party  objecting  that  the  person  taking  a  depo- 
sition was  not  authorized  thereto.  McKinney 
V.  Wilson,  133  Mass.  131. 

3.  Jurisdictions  Requiring  Official  Character  to 
Be  Shown.  —  Jenkins  v.  Tobin,  31  Ark.  306; 
Wheeler  v.  Shields,  3  111.  348;  Baber  Rick- 
art,  52  Ind.  594;  Thompson  v.  Clay,  60  Mich. 
627;  Shepherd  v.  Thompson,  4  N.  H.  213; 
Bown  V.  Bean,  i  D.  Chip.  (Vt.)  176;  Patterson 
V.  Patterson,  i  D.  Chip.  (Vt.)  200. 

When  the  magistrate  is  a  clerk  of  a  court  of 
record  he  must  certify  his  return  under  the 
seal  of  such  court.  Harvey  v.  Osborn,  55 
Ind.  535. 

A  county  clerk  in  Aransas  must  be  proved  to 
be  clerk  of  a  court  of  record,  before  a  deposi- 
tion taken  before  him  is  admissible  in  Indiana. 
Bolds  V.  Woods,  Q  Ind.  App.  657. 

4.  Manner  of  Certifying  Official  Character.  — 
Wheeler  v.  Shields,  3  111.  348. 

In  Louisiana  the  capacity  and  signature  of  a 
justice  of  the  peace  in  another  slate  must  be 
certified  under  the  great  seal  of  such  stale  by 
the  governor  thereof.  Grant's  Succession,  14 
La.  Ann.  807.  And  the  governor's  certificate 
dated  subsequently  to  the  magistrate's  return 
must  cither  be  on  the  same  paper,  or  there 
must  be  some  internal  evidence  that  the  gov- 
ernor had  seen  the  return  and  certified  to  it, 
and  not  to  another  document.  Harelli  v. 
Lytle,  4  La.  Ann.  557. 

In  AVw  Hampshire  ihc  certificate  of  a  county 
clerk  in  New  York  under  the  seal  of  the 
county,  is  sufficient  to  show  that  the  magis- 
trate was  a  justice  of  the  peace.  Such  seal 
authenticates  the  magistrate's  certificate  un- 
less there  is  doubt  whether  it  is  the  true  seal 
of  thQ  county.    Dunlap  v.  Waldo,  6  N.  H.  450. 

Parol  Evidence.  —  The  failure  of  a  justice  of 
the  peace  before  whom  depositions  are  taken, 
formally  so  to  style  himself,  does  not  render 
the  depositions  inadmissible.  Brydcn  v.  Tay- 
lor, 2  Har.  &  J.  (Md.)  396,  3  Am.  Dec.  554; 
Berks  County  v.  Ross,  3  Binn.  (Pa.)  539. 

The  fact  that  the  notary  public  before  whom 
depositions  have  been  taken  was  at  the  time  of 
taking  them  also  a  county  clerk,  and  therefore 
unauthorized  to  take  them,  the  two  offices 
being  incompatil)le,  may  be  shown  by  parol. 
Biencourt  -■.  Parker,  27  Tex.  558. 

6.  Blank  Commission. —  Brackett  v.  Nikirk, 
20   III.    App.  525;    McCandlass  v.  Polk,  lo 
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Palmer  z/.  Fogg,  35  Me.  368,  58  Am.  Dec.  708; 
State  V.  Kimball,  50  Me.  409. 

Massachusetts.  —  Adams  v.  Graves,  18  Pick. 
(Mass.)  355. 

Missouri.  —  Borders  v.  Barber,  8i  Mo.  636. 

Nebraska.  —  Martin  v.  Coppock,  4  Neb.  173. 

Nevada.  —  Sargent  v.  Collins,  3  Nev.  260. 

Nezv  /ersey.  —  Den  v.  Lloyd,  31  N.  J.  L.  395. 

Pennsylvania.  —  Wright  v.  Waters,  32  Pa. 
St.  514.' 

Tennessee.  —  Hoover  v.  Rawlings,  i  Sneed 
(Tenn.)  287;  Read  v.  Patterson,  11  Lea  (Tenn.) 
430. 

Vermont.  —  Crane  v.  Thayer,  18  Vt.  162,  46 
Am.  Dec.  142;  Barron  v.  Pettes,  18  Vt.  385. 

Virginia.  —  Pollard  v.  Lively,  2  Gratt.  (Va.) 
2i6;  iiobbs  v.  Shumates,  11  Gratt.  (Va.)  516. 

Wisconsin.  —  Hayes  v.  Frey,  54  Wis.  503. 

Notary  Puhlic.  —  In  Steele  v.  Stone,  12  N.  H. 
90,  it  was  held  that  proof  that  a  special  com- 
missioner beyond  the  jurisdiction  of  the  court 
is  an  acting  magistrate  or  notary  public  was, 
by  rule  of  coutI,  prima  facie  evidence  of  his 
authority  to  take  depositions.  See  also  Shep- 
herd V.  Thompson,  4  N.  H.  213;  Forsaith  v. 
Clark,  21  X.  H.  423. 

United  States  Commissioner.  —  The  party  offer- 
ing a  deposition  in  evidence  need  not  show 
that  the  United  States  commissioner  before 
whom  it  was  taken  was  duly  sworn.  Hoyt  v. 
Hammekin,  14  How.  (U.  S.)  346. 

1.  Seal. —  Paul  v.  Lowry,  2  Cranch  (C.  C.) 
628;  Harvey  z-.  Osborn,  55  Ind.  535;  Martin  v. 
Coppock.  4  Neb.  173;  Sargent  v.  Collins,  3 
Nev.  260. 

2.  Certificate  of  Official  Character.  —  Johnson 
V.  Cocks,  12  Ark.  672;  Palmer  v.  Fogg,  35  Me. 
368,  58  Am.  Dec.  708. 

Special  Commissioner.  —  When  a  commission 
to  take  testimony  is  addressed  to  a  resident  of 
another  state  by  name,  and  describes  him  as 
a  justice  of  the  peace,  he  becomes  an  officer 
of  the  court  ad  hoc,  and  no  proof  is  required  of 
his  being  a  magistrate,  or  of  his  authority  to 
administer  oaths,  or  of  his  signature.  Ken- 
dall V.  Limberg,  69  III.  355;  Bradford  v. 
Cooper,  I  La.  Ann.  325;  Rcmbert  v.  Whit- 
worth,  14  La.  Ann.  617;  Morrison  v.  White,  16 
La.  Ann.  100;  Clement  v.  Durgin,  5  Me.  9; 
Adams  v.  Graves,  18  Pick.  (Mass.)  355;  Smith 
V.  Cokefair,  8  Pa.  Co.  Ct.  Rep.  45. 

Borden  of  Proof. —  It  is  within  the  power  of 
the  Superior  Court  of  Massachusetts  to  make  a 
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especially  in  the  latter  case.*  But  in  other  states  a  blank  commission  is  invalid, 
and  depositions  taken  thereunder  are  inadmissible.* 

Consent  of  Parties.  —  In  cases  where  the  parties  have  consented  to  such  omis- 
sion, tlie  dcdinuis  is  valid,  though  without  such  consent  it  might  have  been 
inwilid.-* 

3.  Identity  of  Commissioner  —  Misnomer.  —  The  commission  should  clearly 
describe  the  ci)mmissioner  by  giving  the  state,  city  or  town,  and  county  of  his 
residence,*  and  his  name;*  and  it  must  appear  that  the  person  executing  it  is 
the  identical  person  to  whom  it  was  issued,  for  no  other  person  can  act 
under  it.** 

Clerical  Errors.  —  But  a  mere  clerical  error  in  this  respect,  in  either  the  issue 
or  the  return  of  the  commission,  will  not  invalidate  it,'  and  in  such  cases  the 
commissioner's  identity  may  be  shown  by  parol.* 

4.  Qualifications  of  Commissioner  —  a.  In  General  —  Education.  —  A  per- 


Hamph.  (Tenn.)  617;  Oliver  v.  State  Bank,  11 
Humph.  (Tenn.)  74. 

But  the  commissioner's  name  should  be  in- 
serted before  the  taking  of  the  deposition  or  at 
the  time  it  is  taken.  McCandlass  v.  Polk,  10 
Humph.  (Tenn.)  617;  Oliver  v.  State  Bank,  11 
Humph.  (Tenn.)  74.  Contra,  Jordan  v.  Rivers, 
20  Ga.  108. 

1.  Dumont  v.  McCracken,  6  Blackf.  (Ind.) 
355;  Mobley  v.  Hamit,  i  A.  K.  Marsh.  (Ky.) 
590;  Waters  %\  Brown,  3  A.  K.  Marsh.  (Ky.) 
557;  Turner  v.  Patterson,  5  Dana  (Ky.)  292. 

2.  Worsham  v.  Goar,  4  Port.  (Ala.)  441; 
Guice  c'.  Parker,  46  Ala.  616;  Rupert  v.  Grant, 
6  Smed.  &.  M.  (Miss.)  433;  Wallace  v.  Blake, 
16  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  384. 

In  Alctbama  a  commission  in  the  alternative 
"  to  A  B  or  any  justice  of  the  peace  in  Blank 
County  "  can  be  executed  only  by  A  B. 
Campbell  v.  Woodcock,  2  Ala.  41. 

In  Louisiana  a  commission  addressed  "  to 
any  notary  public  in  said  county"  must  be 
duly  shown  to  have  been  executed  by  a  notary 
public  within  said  county,  for  vi^hich  purpose 
the  certificate  of  the  county  clerk  is  insuffi- 
cient.   McDonald  v.  Wells,  23  La.  Ann.  189. 

3.  Consent  of  Parties.  —  Carlyle  v.  Plumer, 
II  Wis.  99. 

If  such  consent  appears  by  a  written  memo 
randum  signed  by  counsel,  and  the  com- 
mission is  properly  filled  up  afterwards,  no 
exception  can  be  taken.  Hall  v.  Lay,  2  Ala. 
529- 

A  blank  commission  will  be  presumed  to 
have  been  issued  to  persons  agreed  upon,  but 
whose  names  were  omitted  by  the  clerk  in  en- 
tering the  order.  Marshall  v.  Frisbie,  i  Munf. 
(Va.)  247. 

Notice  of  Commissioner's  Name.  —  In  Alabama 
notice  of  the  commissioner's  name  should  be 
given  to  the  adverse  party;  but  the  filing  of 
cross-interrogatories  without  objection  waives 
the  failure  to  give  such  notice.  Aicardi  v. 
Strang,  38  Ala.  326. 

Eeturned  Without  Commissioners'  Names.  — 
The  commissioners'  failure  to  insert  their 
names  does  not  make  the  deposition  inadmissi- 
ble.   Jordan  v.  Rivers,  20  Ga.  108. 

4.  Description  of  Commissioner  —  Place  of  Resi- 
dence.—  Under  section  4069  of  the  Iowa  Re- 
vision of  i860  the  state  and  county  are 
sufficient  if  the  commissioner  resides  in  the 
United  States  or  Canada,  but  if  in  any  foreign 
country  other  than  Canada  the  city  or  town 
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should  be  given.  Lyon  v.  Barrows,  13  Iowa 
428.  See  also  Levally  v.  Harmon,  20  Iowa 
533;  Sheriff  v.  Hull,  37  Iowa  174. 

6.  Commissioner's  Name.  —  The  full  name 
should  be  given,  or  at  least  the  first  and  last 
names  in  full.  The  use  of  the  initials  of  the 
first  and  second  names,  with  the  last  name  in 
full,  is  irregular.  Frierson  v.  Irwin,  4  La. 
Ann.  277. 

The  omission  of  the  Christian  name  was 
held  not  fatal  in  Kellum  v.  Smith,  39  Pa.  St. 
241. 

6.  Substitution  of  Commissioner.  —  Gibbs  v. 
Gibbs,  6  Colo.  App.  368;  Henry  v.  Huntley, 
37  Vt.  316;  Ellmore  v.  Mills,  i  Hayw.  (i  N. 
Car.)  359. 

Another  commissioner  may  be  substituted 
by  agreement  of  both  parties,  but  not  by  one 
party  alone.  Dawson  v.  Speight,  Tayl.  (3  N. 
Car.)  320. 

7.  Clerical  Errors  will  not  invalidate  the  com- 
mission, such  as  addressing  it  to  "  Carey  "  in- 
stead of  "  Corey,"  the  adverse  party  not  being 
misled,  Bibb  v.  Allen,  149  U.  S.  481;  or  to 
"  Roffenberg  "  instead  of  "  Rifenberg,"  Whit- 
aker  v.  Wheeler,  44  111.  440;  or  the  execution 
by  F.  A.  R.  of  a  commission  addressed  to  Fred 
R.,  it  appearing  from  the  certificate  that  F.  A. 
R.  is  the  same  person  as  Fred  A.  R.,  for  the 
court  will  presume  that  it  was  sent  to  Fred  R., 
Byington  Moore,  62  Iowa  470.  But  the  exe- 
cution by  George  Dunbar  of  a  commission 
addressed  to  "George  Dunlair"  is  fatal.  Brey- 
fogle  V.  Beckley,  16  S.  &  R.  (Pa.)  264. 

Identity  of  Name  Raises  an  Inference  of  Actual 
Identity  which  cannot  be  overcome  except 
by  clear  evidence.  Wallace  v.  McElevy,  2 
Grant's  Cas.  (Pa.)  44. 

8.  Parol  Evidence.  —  The  identity  of  J.  S.  M. 
by  whom  a  commission  is  returned,  with  J.  I. 
M.  to  whom  it  was  addressed,  may  be  shown. 
Cronkhite  v.  Mills,  76  Mich.  669.  And  where 
the  attorney  who  took  out  a  commission 
addressed  to  E.  R.  Clyde  and  returned  by 
Robert  J.  Clyde,  testifies  that  he  meant  Robert 
J.  Clyde,  and  that  Robert  J.  Clyde  was  the 
only  person  named  Clyde  in  the  place  where 
the  commission  was  executed,  such  identity 
is  sufficiently  made  out.  Frierson  Irwin,  4 
La.  Ann.  277. 

Objection  on  the  ground  of  lack  of  identity 
of  the  commissioner  should  be  made  before 
trial.  Newton  v.  Porter,  69  N.  Y.  133,  25  Am. 
Rep.  152. 
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son  so  ignorant  as  to  be  unable  to  write  cannot  serve  as  commissioner,*  but 
the  terms  employed  by  the  commissioner  should  not  be  subjected  to  gram- 
matical or  technical  criticism  to  get  at  their  meaning.  A  deposition  taken  by 
an  unskilful  draughtsman  should  be  interpreted  according  to  the  obvious  intent 
of  the  writer,  so  as  not  to  defeat  the  intent  of  the  witness.* 

b.  Attorneys  and  Counsel.  —  The  counsel,  attorneys,  and  agents  of 
either  party  to  the  suit  are  disqualified  to  act  as  commissioners  or  magistrates 
to  take  testimony  therein.* 

Law  Partner.  —  And  such  disqualification  extends  to  the  law  partner  of  one 
of  the  parties,*  but  usually  not  to  the  partners  of  attorneys  or  counsel  who 
have  not  themselves  been  retained  in  the  cause  and  have  no  interest  in  it.* 
This  rule  does  not  apply  to  those  who  are  attorneys  or  of  counsel  for  the 
parties  in  other  suits,  or  have  been  retained  in  the  principal  suit  after,  or  even 
before,  the  execution  of  the  commission,  if  at  the  time  of  such  execution  they 
are  not  acting  in  that  capacity.® 

c.  Persons  Interested  in  Suit  or  Related  to  a  Party.  —  Moreover, 
no  one  can  act  as  a  commissioner  or  magistrate  who  is  interested  in  the  event 
of  the  suit  or  is  biased  or  prejudiced  in  favor  of  either  party;''  and  this  dis- 
qualification is  extended,  either  by  express  statutory  provision  or  by  judicial 
construction,  to  near  relatives  of  the  parties.* 


1.  Educational  Qualification.  —  Doe  v.  Roe,  23 
Ga.  4. 

2.  Parks  r-.  Richardson,  4  B.  Mon.  (Ky.)  276. 

3.  Attorneys  and  Counsel  Disqualified.  —  Wil- 
liams V.  Rawlins,  33  Ga.  117;  Smith  v.  Smith, 
2  Me.  408;  Wood  Cole,  13  Pick.  (Mass.)  279; 
Whicher  v.  Whicher,  11  N.  H.  348;  Blum  v. 
Jones,  86  Tex.  492.  This  disqualification  is 
express  in  most  of  the  statutes. 

4.  Law  Partners.  —  Dodd  v.  Northrop,  37 
Conn.  216. 

5.  Potier  v.  Barclay,  15  Ala.  439. 

In  England  a  solicitor  who  is  the  "  country 
correspondent"  of  the  solicitor  of  one  of  the 
parties  is  disqualified  to  take  affidavits  in  the 
cause.  Parkinson  v.  Crashwav,  (1894)  W.  N. 
85- 

The  fact  that  the  magistrate  occupied  the 
same  office  with  the  attorney  of  one  of  the 
parties  is  no  disqualification,  though  it  would 
be  more  regular  not  to  take  the  deposition  in 
■such  office.  Singer  Mfg.  Co.  v.  McAllister,  22 
Neb.  359;  Burton  v.  Galveston,  etc.,  R.  Co., 
61  Tex.  526.  And  of  course  an  attorney  at 
law  is  not  disqualified  by  his  profession  if  he 
has  no  connection  with  the  particular  suit. 
Ciopton  V.  Norris,  28  Ga.  188;  Williams  v. 
Rawlins,  33  Ga.  1 17. 

Attorney — ^  Who  Is.  —  One  who  in  copying 
the  deposition  alters  ii  at  the  suggestion  of  a 
party  or  his  agent  becomes  thereby  the  attor- 
ney of  such  party,  if  the  alterations  are  sub- 
stantial, but  not  if  they  do  not  affect  the 
meaning  of  the  witness.  Moulton  v.  Hall,  27 
Vt.  233.  And  merely  giving  friendly  advice  in 
aid  of  one  party  to  the  suit,  even  being  present 
at  the  taking  of  a  prior  deposition  and  mak- 
ing suggestions  to  such  party  there,  does  not 
make  the  adviser  an  attorney  of  the  party,  if 
thereafter  upon  receiving  the  commission  he 
assumes  an  impartial  attitude.  CofTin  v. 
Jones,  13  Pick.  (Mass.)  441. 

6.  Attorneys  or  Counsel  in  Other  Suits.  —  Craig 
V.  Lambert,  44  La.  Ann.  8S5;  Wood  v.  Cole, 
13  Pick.  (Mass.)  279;  Burton  7,'.  Galveston, 
«tc.,  R.  Co.,  61  Tex.  526;  Welborne  v.  Down- 
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ing,  73  Tex.  527;  Missouri,  etc..  R.  Co.  v. 
Byas,  9  Tex.  Civ.  App.  572. 

The  fact  that  the  commissioner  was  an  em- 
ployee of  the  plaintiff  is  ground  for  suppress- 
ing the  deposition,  but  cannot  be  given  in 
evidence  to  affect  its  weight.  Blum  Jones, 
86  Tex.  492.  \ 

Waiver.  —  Objections  of  this  character  are 
waived  by  attendance  at  the  taking  of  the 
deposition  without  objection  there.  Whicher  7/. 
Whicher,  11  N.  M.  348.  Or  must  at  least  be 
made  before  trial.  Treadaway  v.  Richards,  92 
Ga.  264;  Texas,  etc.,  R.  Co.  v.  Edins,  (Tex. 
Civ.  .-Vpp.  1S96)  35  S.  W.  Rep.  953. 

7.  Disqualification  on  Ground  of  Interest.  —  Till- 
inghast  -■.  Walton,  5  Ga.  335;  Glanton  -•. 
Griggs,  5  Ga.  424;  Feagan  v.  Cureton,  19  Ga. 
404;  McLean  v.  Adams,  45  Hun  (N.  Y.)  189. 
See  the  several  statutes. 

An  Ofiicer  Who  Is  Surety  on  the  Bond  for  Costs 
of  one  of  the  parties  is  disqualified.  Floyd  v. 
Rice,  28  Tex.  341 . 

8.  Near  Relatives.  —  An  uncle  of  a  party  is 
disqualified,  Bean  v.  Quimby,  5  N.  H.94;  also 
a  brother-in-law,  Bryant  v.  Ingraham  16  Ala. 
116;  but  not  a  son-in-law,  Chandler  v.  Brain- 
ard,  14  Pick.  (Mass.)  285;  Heacock  v.  Stod- 
dard, I  Tyler  (Vt.)  344;  and  \\\  Maine  a  relative 
in  the  sixth  degree  to  one  party  cannot  act. 
Call  -'.  Pike,  66  Me.  350.  See  the  various 
statutes. 

Mere  similarity  of  the  commissioner's  name 
to  that  of  a  kinsman  of  a  parly  is  not  sufficient 
identification  to  disqualify  him.  Filakey  v. 
Blakey,  33  Ala.  611. 

The  brother-in-law  of  a  nominal  party  in 
equity  is  not  disqualified.  Culver  Benedict, 
13  Gray  (Mass.)  7.  And  it  will  be  presumed 
that  the  commissioner  is  not  within  the  bar  of 
the  statute  until  the  contrary  is  shown. 
Gregg  V.  Mallett,  11 1  N.  Car.  74. 

The  brother  of  the  plaintiff's  attorney  may 
execute  the  commission,  althougli  such  attor- 
ney works  for  a  conditional  fee.  Paris,  etc., 
R.  Co.  V.  Stokes,  (Tex.  Civ.  App.  1897)  41  S. 
W.  Rep.  484. 
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(i.  Joint  Commission.  —  A  commission  is  sometimes  addressed  to  more 
tlum  one  commissioner,  but  no  person  not  named  therein  can  act  thereunder.* 

Each  Party  to  Be  Represented  —  Notice.  — One  or  more  commissioners  are  usually 
named  by  each  party,  and  it  is  generally  essential  that  at  least  one  named  by 
each  party  be  present  and  assist  in  taking  testimony,  or  at  least  be  notified 
and  have  an  opportunity  to  be  present.* 

c.  Oath.  —  Usually  the  commissioner  must  be  sworn  before  entering  uppn 
the  execution  of  the  commission,'*  and  this  fact  rriust  appear  and  may  be 
shown  by  his  certificate.'* 

5.  Powers,  Duties,  and  Liabilities  of  the  Commissioner  or  Magistrate  —  Adminis- 


Kinsman  of  Witness.  —  Where  no  one  else 
can  be  named  it  is  proper  to  appoint  the  wife 
of  the  witness  as  commissioner.  The  Ship  Nor- 
way, 2  Ben.  (U.  S.)  121.  And  the  fact  that  a 
witness  in  a  foreign  country  suggested  the 
name  of  the  commissioner  does  not  invalidate 
his  appointment.  Spinney  v.  Field,  (Supreme 
Ct.)  17  N.  Y.  Supp.  890,  63  Hun  (N.  Y.)  630. 

Whether  Certificate  Should  State  Fact  of  Disin- 
terestedness. —  On  the  question  whether  the 
disinterestedness  of  the  commissioner  should 
be  expressly  stated  in  his  certificate,  the  decis- 
ions are  in  conflict.  In  some  cases  this  has 
been  considered  necessary,  Gartside  Coal 
Co.  v.  Maxwell,  20  Fed.  Rep.  187;  especially 
in  equity  cases.  Carter  v.  Ewing,  i  Tenn.  Ch. 
212;  in  others  not,  Moore  v.  Booker,  4  N.  Dak. 
543;  at  least  in  suits  at  law,  Blair  v.  State 
Bank,  11  Humph.  (Tenn.)  84;  Looper  v.  Bell, 
I  Head.  (Tenn.)  373.  And  a  certificate  which 
states  that  the  commissioner  is  not  of  counsel 
or  attorney  for  either  party,  but  fails  to  state 
that  he  is  not  interested  in  the  suit,  is  suffi- 
cient if  it  appears  that  the  testimony  was  writ- 
ten in  shorthand  by  a  disinterested  person, 
Stewart  v.  Townsend,  41  Fed.  Rep.  121 ;  or  if 
objection  is  not  made  before  trial,  Edwards  v. 
Heuer,  46  Mich.  95. 

Depositions  taken  for  use  in  a  federal  court 
under  Rev.  Stat.  U.  S.,  §  866,  "  according  to 
common  usage,"  must  be  taken  in  the  manner 
prescribed  by  the  statutes  of  the  state  where 
the  court  is  sitting,  and  in  Iowa  a  commis- 
sioner acting  under  a  dedimus  need  not  certify 
that  he  is  disinterested.  Giles  v.  Pa.xson,  36 
Fed.  Rep.  882. 

1.  Joint  Commission.  —  Willings  v.  Consequa, 
Pet.  (C.  C.)  301;  Maryland  Ins.  Co.  v.  Bos- 
siere,  9  Gill  &  J.  (Md.)  121 ;  Kingsbury  v. 
Kimball,  32  Pa.  St.  518. 

A  commission  addressed  to  one  commis- 
sioner is  invalidated  by  inserting  the  names  of 
two  others.  Hemphill  McBride,  12  Smed. 
&  M.  (Miss.)  620. 

Upon  a  rule  naming  two  commissioners,  the 
commission  may  be  directed  to  both  or 
either.    Berghaus  v.  Aller,  g  Watts  (Pa.)  386. 

2.  Each  Party  to  Be  Represented.  —  Gupp  v. 
Brown,  4  Dall.  (U.  S.)  410;  Lowry's  Estate,  17 
Pa.  Co.  Ct.  Rep.  131 ;  Mair  v.  January,  4 
Minn.  239. 

But  the  failure  of  one  party,  after  notice,  to 
name  a  commissioner  operates  as  a  waiver  of 
the  right  to  do  so  and  as  a  consent  to  the  exe- 
cution of  the  commission  by  the  one  named 
by  the  adverse  party.  Billingslea  v.  Smith, 
77  Md.  504;  Cover  v.  Smith,  82  Md.  586. 

A  joint  commission  should  be  executed  by 
all  the  commissioners.    Armstrong  v.  Brown, 


I  Wash.  (U.  S.)  43.  If  it  is  joint  and  several, 
those  of  one  party  may  act  alone,  Pennock  v. 
Freeman,  i  Watts  (Pa.)  401;  and  they  may 
take  the  depositions  of  each  other,  Lonsdale 
V.  Brown,  3  Wash.  (U.  S.)  404.  And  by  stat- 
ute or  special  order  a  majority,  or  even  a  less 
number,  may  act.  Cage  v.  Courts,  i  Har.  & 
M.  (Md.)  239;  Stone  v.  Cannon,  9  Smed.  &  M. 
(Miss.)  595. 

But  a  party  cannot  raise  the  objection  that 
a  commissioner  named  by  his  adversary  was 
not  present  or  notified.  Miller  v.  George,  30 
S.  Car.  526. 

If  the  defendant's  commissioners,  on  ac- 
count of  the  defendant's  carelessness  or  other 
fault,  cannot  be  found,  the  plaintiff's  commis- 
sioners may  proceed  alone.  Pigott  v.  Hollo- 
way,  I  Binn.  (Pa.)  436. 

Both  commissioners  should  sign  and  seal 
the  deposition.  Wain  v.  Freedland,  2  Miles 
(Pa.)  161. 

3.  Oath. —  I  Greenl.  Ev.,  §  320. 

4.  How  Fact  of  Oath  Administered  Shown.  — 
Prevail  v.  Bache,  5  Cranch  (C.  C.)  463;  State 
V.  Levy,  3  Har.  &  M.  (Md.)  591. 

But  it  will  sometimes  be  presumed,  in  the 
absence  of  all  evidence  to  the  contrary,  that 
the  commissioner  was  duly  sworn.  Wilmot  v. 
Haws,  3  New  Bruns.  351. 

The  certificate  of  the  officer  without  the  state 
who  administered  the  oath  to  the  commis- 
sioner is  sufficient  evidence  of  his  authority 
to  do  so.  McNeal  v.  Braun,  53  N.  J.  L.  617. 
His  authority  cannot  be  first  questioned  at  or 
after  the  trial.  Nobles  v.  Hogg,  36  S.  Car. 
322;  Holmes  v.  Lacroix,  10  La.  Ann.  105. 

A  statute  requiring  that  the  oath  of  a  com- 
missioner to  perpetuate  testimony  be  taken 
before  a  judge  or  justice  and  the  certificate 
thereof  recorded  among  the  records  of  the 
county  is  satisfied  by  a  certificate,  on  file  in 
the  clerk's  office,  showing  that  the  oath  was 
administered  in  open  court  by  the  clerk. 
Quynn      Brooke,  22  Md.  288. 

Where  foreign  commissioners  have  not  taken 
an  oath  nor  administered  an  oath  to  the  wit- 
nesses, because  the  law  of  the  county  prohibits 
all  persons  except  burgomasters  from  adminis- 
tering oaths,  a  new  commission  was  issued  to 
certain  burgomasters  without  requiring  them 
to  be  sworn.  Bolin  v.  Melladew,  20  L.  J.  C. 
P.  172. 

Objections  to  Competency  of  Commissioner.  — 

The  burden  of  proving  the  commissioner  in- 
competent is  on  the  objecting  party.  McKin- 
ney  v.  Wilson,  133  Mass.  131.  And  objection 
on  this  ground  should  be  made  before  trial. 
Jordan  v.  Jordan,  17  Ala.  466;  Holmes  v.  La- 
croix, 10  La.  Ann.  105. 
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Compensation, 


taring  Oath  to  Witness.  —  A  dedimus  confers  power  on  the  person  to  whom  it  is 
addressed,  whether  or  not  he  is  a  magistrate,  to  administer  an  oath  to  the  wit- 
ness, and  it  is  his  duty  to  do  so.* 

Where  the  Interrogatories  Are  Written  he  should  put  them  singly  and  seriatim  in 
the  order  in  which  they  are  written,  and  he  may  explain  their  meaning,  but  he 
should  not  permit  the  witness  to  hear  or  read  any  one  of  them  until  the  pre- 
ceding one  is  fully  answered,  nor  allow  him  to  depart  unnecessarily  until  the 
examination  is  concluded.* 

Unprofessional  Statements  of  Counsel  —  Mental  Capacity  of  Witness.  —  He  should  refuse 
to  take  down  the  unprofessional  statements  of  counsel  and  scandalous  objec- 
tions.^ He  is  to  judge  the  mental  capacity  of  the  witness,  and  will  not  be 
heard  to  testify  to  an  apparent  lack  of  mental  capacity  in  a  witness  whose 
testimony  he  has  taken.  * 

He  Is  Liable  to  Persons  Injured  by  Him  in  the  improper  performance  of  his  duties.* 

Signature  of  Commissioner.  —  The  commissioner  or  magistrate  should  sign  his 
name  to  the  deposition,  and  his  failure  to  do  so  is  a  fatal  defect.® 

6.  Compensation  —  Amount.  —  Since  the  commissioner  is  an  ofificer  ad  hoc 
of  the  court  from  which  the  commission  issued,  his  compensation  is  regulated 
by  the  law  or  rules  thereof,  but  where  the  fees  are  not  fixed  he  is  entitled  to 
reasonable  compensation,  especially  in  the  absence  of  evidence  showing  the 
usual  charge  at  the  place  of  taking.'' 

When  Entitled. — ^The  commissioner  is  entitled  to  compensation  if  he  adminis- 
ters the  oath  to  the  witnesses  before  their  testimony  is  given  and  they  there- 
after swear  to  the  truth  of  the  depositions  before  him,  even  if  he  does  nothing 
further;  and  the  proper  amount  may  be  taxed  as  costs  in  favor  of  the  pre- 
vailing party.* 


1.  Administering  Oath  to  Witness.  —  Ford  v. 
Rockwell,  2  Colo.  376;  3  Greenl.  l'",v.,  §  324. 

A  Magistrate  Acting  Without  a  Dedimus  can- 
not take  testimony  outside  the  place  or  dis- 
trict in  which  he  has  jurisdiction.  Celluloid 
Mfg.  Co.  V.  Russell,  35  Fed.  Rep.  17. 

Habeas  Corpus.  —  A  United  States  commis- 
sioner has  no  power  to  issue  a  writ  of  habeas 
corpus  to  bring  before  him  for  examination  a 
witness  confined  in  jail.  Ex  /.  Barnes,  r 
Sprague  (U.  S.)  133.  See  the  title  United 
St.\tes  Commissioners. 

Opening  and  Reading  Depositions.  — ^  It  is 
within  the  powers  of  a  commissioner  in  equity 
who  is  ordered  to  ascertain  the  facts  and  re- 
port the  testimony  in  a  cause  to  allow  deposi- 
tions to  be  opened  and  read  before  him. 
Leaphart  t.  Loaphart,  i  S.  Car.  199. 

A  Certificate  that  the  Deponent  Was  Carefully 
Examined  raises  an  inference  that  the  examina- 
tion was  conducted  by  the  magistrate.  Ed- 
mondson  v.  Barrell,  2  Cranch  (C.  C.)  228.  And 
the  court  will  presume  that  the  commissioner 
performed  his  duty  in  all  matters  which  he  is 
not  bound  to  certify  as  done.  Williams  v.  EI- 
dridge,  i  Hill  (N.  Y.)  249. 

2.  3  Greenl.  Ev.,  §  324. 

3.  Rea  v.  Rea,  53  Mich.  40. 

4.  Hough  V.  Lawrence,  5  Vt.  299. 
6.  Cooper  7'.  Hakcman,  33  Mc.  376. 
Delegation  of  Powers  —  Counsel. —  He  cannot 

delegate  his  powers,  Cappeau  t.  Middleton,  i 
Har.  &  G.  (Md.)  154;  Maryland  Ins.  Co. 
Hossiere,  9  Gill  &  J.  (Md.)  121;  and  therefore 
a  commission  directed  to  the  clerk  of  a  district 
court  cannot  be  executed  by  the  deputy  clerk, 
Urquhart  v.  Burleson,  6  Tex.  502.  Nor  can 
he  employ  counsel  to  instruct  him  in  the  per- 


formance of  his  duties,  or  to  look  after  the  in- 
terests of  either  party.  Lyman  v.  Hayden, 
118  Mass.  422.  See  also  supra,  this  section, 
Jdentily  of  Commissioner —  Misnomer. 

6.  Subscribing  Deposition.  • —  Price  v.  Emerson, 
16  La.  Ann.  95.  15ut  his  failure  to  sign  each 
sheet  is  a  mere  irregularity,  not  fatal  unless 
some  harm  results  therefrom.  Chadwick  v. 
Chadwick,  59  Mich.  87. 

7.  Commissioner's  Compensation  —  Amount.  — 
The  Frisia,  27  Fed.  Rep.  480;  Fairchild  v. 
Michigan  Cent.  R.  Co.,  8  111.  ,App.  591; 
Lyman  v.  Hayden,  118  Mass.  422;  Watkins  v. 
McDonald,  70  Mo.  App.  357;  Peters  v.  Rand, 
108  Pa.  St.  255. 

A  commissioner  acting  in  Pennsylvania 
under  authority  of  a  court  of  another  state,  in 
the  absence  of  statutory  provision  or  express 
contract  cannot  sue  in  Pennsylvania  for  a 
larger  sum  than  that  fixed  by  such  court. 
Peters  v.  Rand,  108  Pa.  St.  255. 

Stenographer.  —  The  commissioner  is  also 
entitled  to  allowance  for  a  stenographer, 
where  the  parties  have  agreed  that  one  should 
be  employed,  and  this,  together  with  the 
allowance  for  the  commissioner's  service, 
should  be  taxed  as  part  of  the  general  costs, 
at  the  end  of  the  litigation.  But  the  court 
may  not  ordcrexecution  against  the  defendant 
in  advance  of  the  final  judgment  in  the 
cause.  Watkins  McDonald,  70  Mo.  App. 
357- 

8.  When    Entitled    to    Compensation.  —  The 

Schooner  F.  Merwin,  lo  Ben.  (U.  S.)  403; 
Russell  -'.  Ashley,  Hempst.  (U.  S.)  546;  The 
Sallie  P.  Linderman,  22  Fed.  Rep.  557. 

Though  the  notary  was  a  clerk  of  the  claim- 
ant's proctor,  the  amount  of  usual  compensa- 
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Residence  Oat  of  the  Jurisdiction. 


IV.  Reasons  for  Taking  Depositions  —  1.  In  General.  —  Whether  the 
deposition  is  taken  under  a  commission,  or  by  virtue  of  statute  without  any 
commission,  some  one  of  the  specified  reasons  for  taking  it  must  exist  at 
the  time. ' 

These  Reasons  Are  Set  Forth  in  the  Statutes,  and  differ  in  the  different  states.  The 
statutes  of  the  U)iitcd  States  are  fairly  representative  of  the  state  statutes  on 
this  subject,  and  permit  depositions  di'  bene  esse  to  be  taken  when  the  witness 
Hves  more  than  one  hundred  miles  from  the  place  of  trial,  or  is  bound  on  a 
voyage  to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of  the  district 
of  trial,  or  more  than  one  hundred  miles  from  the  place  of  trial,  or  is  ancient 
or  infirm.  And  in  any  case  where  it  is  necessary  to  prevent  a  failure  or  delay 
of  justice  any  federal  court  may  grant  a  dedimus  potestatem  to  take  depositions 
according  to  common  usage.* 

2.  Rosidence  Out  of  the  Jurisdiction  —  witnesses.  —  Where  a  witness  resides 


tion  paid  to  him  may  be  taxed.  The  Schooner 
F.  Merwin,  lo  Ben.  (U.  S.)  403. 

The  magistrate's  certificate  should  state  the 
legal  items  of  costs  before  him,  and  all  beyond 
that  should  be  disallowed.  Russell  v.  Ashley, 
llempst.  (U.  S.)  546. 

In  the  admiralty  courts  of  the  United  States 
two  dollars  and  fifty  cents  may  be  taxed  for 
each  deposition  taken  and  used  on  the  trial. 
U.  S.  Rev.  Stat.,  §  824;  The  Sallie  P.  Linder- 
man,  22  Fed.  Rep.  557.  But  this  provision 
does  not  apply  to  testimony  taken  by  a  com- 
missioner to  distribute  the  proceeds  of  a  ves- 
sel. Dalzell  V.  The  Daniel  Kaine,  31  Fed. 
Rep.  746. 

Under  Rev.  Stat.  U.  S.,  §  4547,  the  discre- 
tion of  a  federal  commissioner,  in  the  absence 
of  the  judge,  to  authorize  process  in  suits  con- 
cerning seamen's  wages  is  absolute.  He  can- 
not therefore  tax  his  fees  for  taking  depositions 
thereon.  Kelly  The  Topsy,  45  Fed.  Rep. 
4S6. 

Depositions  taken  to  be  used  upon  an  ac- 
counting before  a  master  and  in  proceedings 
for  contempt,  are  not  taxable  as  depositions 
under  the  rules  in  equity  for  the  final  hearing, 
notwithstanding  they  were  used  on  the  motion 
for  rehearing  which  resulted  in  a  dismissal  of 
the  bill  as  upon  a  final  hearing.  Spill  v.  Cel- 
luloid Mfg.  Co.,  28  Fed.  Rep.  870. 

The  fact  that  the  commissioner  has  not  been 
paid  for  his  services  does  not  affect  the  admis- 
sibility of  the  deposition.  Stone  v.  Crow,  2  S. 
Dak.  525. 

1.  Reason  for  Taking  Must  Appear. —  Matter 
of  .-^Uorney,  83  N.  Y.  164;  Everett  v.  Tidball, 
34  Neb.  803. 

In  Indiana  either  party  may  take  depositions 
on  certain  grounds,  he  being  the  judge  of  the 
necessity  for  taking  them.  Wehrs  v.  State, 
132  Ind.  157. 

In  the  absence  of  a  statute  setting  forth  the 
reasons  for  which  a  commission  may  issue, 
the  matter  is  wilhin  the  discretion  of  the  court. 
Shepard  v.  Missouri  Pac.  R.  Co.,  85  Mo. 
629. 

In  Graham  v.  Colburn,  14  How.  Pr.  (N.  Y. 
Super.  Ct.)  52,  it  was  held  that  in  New  York 
it  is  improper  to  issue  a  commission  to  take 
depositions  without  the  state  in  supplementary 
proceedings.  See  generally  the  title  Supple- 
mentary Proceedings. 

Oath  as  to  Materiality  —  Waiver.  —  In  Dunlap 
V.  Dunlap,  49  La.  Ann.  i6g6,  a  commission 
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was  issued  to  a  notary  to  take  the  deposition 
of  witnesses  residing  in  another  state.  There 
was  no  oath  of  the  materiality  of  the  evidence 
sought.  The  commission  was  returned,  and  a 
rule  was  taken  on  the  adverse  party  to  show 
cause  why  all  irregularities  could  not  be  con- 
sidered cured.  It  was  made  absolute.  No 
objection  was  offered.  Under  these  circum- 
stances, it  was  held  that  the  irregularities 
were  waived. 

2.  Enumeration  of  Reasons  —  Federal  Statutes. 
—  U.S.  Rev.  Stat.,  gi;  863-866.  These  are  the 
provisions  of  the  Judiciary  Act  of  1789. 
Depositions  taken  under  a  deditnus  potestatem 
are  not  subject  to  the  provisions  of  sections 
863-865  concerning  depositions  de  bene  esse. 
U.  S.  Rev.  Stat.,  g  866. 

"  Common  usage  "  is  equivalent  to  the  state 
practice.  It  is  within  the  discretion  of  the 
court  whether  the  issue  of  a  dedimus  is 
"  necessary  "'  or  not.  "Any  case  "  includes 
criminal  proceedings.  U.  S.  v.  Cameron,  15 
Fed.  Rep.  794. 

A  commission  is  properly  refused  when  its 
execution  would  be  futile.  Deyer  v.  Sexsmith, 
40  Hun  (N.  Y.)  242. 

Proof.  —  The  party  taking  the  deposition 
must  satisfy  the  court  that  the  statutory 
grounds  exist.  Everett  v.  Tidball,  34  Neb. 
803.  But  where  the  deposition  has  been  ad- 
mitted by  a  special  referee  at  a  hearing,  it  is 
to  be  presumed  that  the  reasons  for  taking  are 
sufficient.  Stoddard  v.  Hill,  38  S.  Car.  385. 
And  though  the  reasons  are  insufficient,  the 
deposition  is  admissible  if  the  adverse  party 
neglects  to  object  at  the  time  it  is  taken. 
Cook  V.  Blair,  50  Iowa  128. 

The  reasons  for  taking  the  deposition  should 
be  set  forth  in  the  magistrate's  certificate. 
Reading  v.  Weston,  7  Conn.  143,  18  Am.  Dec. 
89.  It  was  otherwise  in  Connecticut  under 
an  earlier  statute.  Thompson  v.  Stewart,  3 
Conn.  177,  8  Am.  Dec.  i68.- 

The  statement  in  the  magistrate's  certificate 
of  the  reasons  for  taking  depositions  prima 
facie  evidence  of  the  existence  thereof.  West 
Boylston  v.  Sterling,  17  Pick,  (Mass.)  126;  and 
the  means  of  his  knowledge  need  not  appear 
in  his  certificate,  Littlehale  v.  Dix.  11  Cush. 
(Mass.)  365.  A  certificate  stating  that  the 
deposition  was  taken  pursuant  to  the  notice 
which  is  annexed  is  sufficient  if  the  reasons 
are  stated  in  the  notice.  Bulwinkle  r-. 
Cramer,  30  S.  Car.  153. 
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Residence  Out  of  the  Jurisdiction. 


beyond  the  limits  of  the  jurisdiction  of  the  court,  his  deposition,  if  material  or 
necessar\',  may  usually  be  taken  as  a  matter  of  course.* 

Fact  of  Nonresidence  Must  Clearly  Appear.  —  But  the  fact  of  nonresidence  should 
clearly  appear  from  the  application,  moving  affidavits,  or  order  granting  the 
commission.* 

Rules  for  Determining  Residence.  —  For  this  purpose  the  residence  of  the  witness 
is  not  to  be  determined  by  applying  with  great  strictness  the  rules  of  domicil, 
and  his  deposition  usually  may  be  taken  at  his  place  of  business,  if  within  a 
different  state  from  his  home.* 

Nonresident  Party.  —  Where  a  party  to  the  suit  is  competent  to  testify  orally 
in  open  court  in  his  own  behalf,  it  is  within  the  discretion  of  the  court  to  allow 
him  to  do  so  by  deposition,  if  he  is  not  within  its  jurisdiction;"*  but  in  general 
the  application  of  a  foreign  defendant  is  viewed  with  more  favor  than  that  of 
a  foreign  plaintiff  who  has  freely  chosen  his  own  forum.* 


1.  Witnesses  —  Residence  Out  of  Jurisdiction.  — 

Matthews  c'.  Dare,  20  Md.  248;  Glenn  v.  Hunt, 
120  Mo.  330;  Brackett  v.  Dudley,  I  Cow.  (N. 
Y.)  209;  Morse  v.  Grimke,  18  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  37- 

Therefore,  a  commission  may  be  granted 
without  notice  to  the  adverse  party  of  the  ap- 
plication, Glenn  v.  Hunt,  120  Mo.  330;  and 
without  his  consent,  Farnsworth  v.  Pierce,  7 
Vt.  83.  And  a  motion  denying  a  commission 
affects  a  substantial  right,  and  is,  accordingly, 
appealable;  not  so  an  order  granting  a  com- 
mission. Wallace  v.  .American  Linen  Thread 
Co.,  46  How.  Pr.  (N.  Y.  Supreme  Ct.)  403. 

If  possible,  the  deposition  of  a  subscribing 
witness  who  is  beyond  the  jurisdiction  should 
be  taken.    Rich  7/.  Trimble,  2  Tyler  (Vt.)  349. 

But  the  granting  or  withholding  of  a  dedi- 
mus  is  sometimes  held  to  be  within  the  dis- 
cretionary powers  of  the  court.  Com.  v.  Miller, 
5  Pa.  Dist.  Rep.  186.  And  in  a  case  involving 
the  title  of  real  estate  a  dedimus  to  examine 
witnesses  abroad  was  refused.  U.  S.  v.  Par- 
rott,  I  McAll.  (U.  S.)  447. 

For  use  in  a  federal  court  depositions  of 
witnesses  in  a  foreign  country  can  be  taken 
only  by  commissioner.  Section  863  of  U.  S. 
Rev.  Stat.,  concerning  depositions  taken  de 
bene  esse  before  a  magistrate,  does  not  apply. 
Cortes  Co.  t.  Tannhauser,  18  Fed.  Rep.  667. 

2.  Fact  of  Nonresidence  Must  Clearly  Appear.  — 
Lesne      I'oinphrey.  4  Ala.  77. 

It  is  sufficient  if  the  fact  appears  to  a  com- 
mon intent.  Boardman  v.  Ewing,  3  Stew.  & 
P.  (Ala.)  293.  And  if  shown  by  the  affidavit, 
it  will  be  presumed  to  continue  upon  the  issue 
of  the  commission  five  months  later.  Pharr 
V.  Bachelor,  3  Ala.  237. 

In  JVi'w  York  it  must  be  shown  that  the  wit- 
ness is  actually  beyond  the  limits  of  the  state. 
Wallace  v.  Blake,  56  N.  Y.  Super.  Ct.  519,  16 
Civ.  Pro.  Rep.  (N.  Y.)  384;  Apollinaris  Co.  v. 
Venable,  (Supreme  Ct.)  10  N.  Y.  Supp.  469; 
In  re  Adams,  (Supreme  Ct.)  52  X.  Y.  Supp. 
617. 

But  in  general,  after  a  commission  issues 
to  take  the  deposition  of  a  nonresident  wit- 
ness, if  such  witness  be  thereafter  found 
within  the  state,  his  deposition  may  be  there 
taken,  Cox  v.  Cox,  2  Pore.  (Ala.)  533;  or  it  may 
be  taken  without  the  state,  though  the  witness 
was  subpoenaed  before  leaving,  Meredith  v. 
Kent.  Mart.  (2  N.  Car.)  28. 


Where  a  foreign  government  refuses  to  allow 
an  American  to  enter  its  borders,  and  the  tes- 
timony could  not  well  be  taken  in  his  absence, 
the  federal  courts  will  not  grant  a  commission, 
except  on  condition  that  the  applicant  secure 
a  safe-conduct.  Hollander  v.  Baiz,  40  Fed. 
Rep.  659. 

3.  Rules  for  Determining  Residence.  —  A  wit- 
ness residing  in  New  Jersey  and  doing  busi- 
ness in  New  York  city  may  give  his  deposition 
in  that  city  upon  a  commission  issuing  from 
the  courts  of  another  state,  if  he  is  a 
"  sojourner  "  in  the  city  within  the  meaning 
of  A'l'-v  York  Code  Civ.  Pro.,  §  916.  Witten- 
brock  7j.  Mabins,  57  Hun  (N.  Y.)  146.  And  if 
the  witness  has  no  home  or  family,  his  deposi- 
tion taken  out  of  the  jurisdiction,  at  a  place 
where  he  was  at  work  when  last  heard  of, 
may  be  read.  Gould  t.  Crawford,  2  Pa.  St. 
89. 

A  permanent  residence  of  the  witness  with- 
out the  jurisdiction  is  not  necessary,  and  the 
fact  of  his  residence  need  not  be  placed  on 
record.  Bryden  v.  Taylor,  2  Har.  &  J.  (Md.) 
396,  3  Am.  Dec.  554;  Pooler  Maples,  i 
Wend.  (N.  Y.)  65. 

4.  Nonresidence  of  Party  to  Suit. — Goodman 
Wincland,  61  Md.  449;    Ross  Woodford, 

(1894)  I  Ch.  38,  8  Reports  20;  New  7'.  Burns, 
43  W.  R.  1S2. 

5.  Ross  7\  Woodford,  (1S94)  i  Ch.  38,  8 
Reports  20. 

While  a  nonresident  plaintiff  has  not  an  ab- 
solute right  to  have  his  testimony  taken  under 
a  commission,  he  should  be  allowed  to  do  so 
in  the  sound  discretion  of  the  court,  upon  his 
making  it  satisfactorily  to  appear  that  by  rea- 
son of  permanent  inability  he  cannot  attend 
the  court  in  person.  Goodman  v.  Wineland, 
61  Md.  449. 

When  the  defendants  were  served  while 
temporarily  within  the  jurisdiction,  and  ap- 
peared, and  thereafter  returned  to  their  homes 
without  any  purpose  of  avoiding  or  delaying 
the  trial,  ihcv  were  held  to  be  entitled  to  a 
commission  to  examine  themselves  and  ihcir 
witnesses  abroad.  Ross  t.  Woodford,  (1S94)  i 
Ch.  38,  8  Reports  20.  .'Vnd  the  fact  that  a  for- 
eign defendant,  after  the  service  of  the  writ, 
bui  before  the  case  was  set  down  for  trial, 
came  into  the  jurisdiction  for  the  purpose  of 
settling  the  suit,  makes  no  difference.  New 
71.  Burns,  43  W.  R.  182,  14  Reports  339. 
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3.  Distance  from  the  Place  of  Trial.  —  The  statutes  usually  provide  for  taking 
the  depositions  of  witnesses  who  reside  at  a  greater  distance  than  a  certain 
maximum  from  the  place  of  trial.  This  distance  varies  under  the  different 
statutes.* 

How  Shown.  —  If  the  witness  does,  to  the  knowledge  of  all  parties,  in  fact 
reside  at  the  prescribed  distance,  the  fact  need  not  be  shown  by  the  caption;* 
but  the  court  does  not  take  judicial  notice  of  the  distance,  and  therefore  the 
magistrate  may  properly  certify  thereto.^ 

4.  Witness  About  to  Depart.  —  The  deposition  of  a  witness  who  is  about  to 
go  out  of  the  state  or  country,  or  to  a  great  distance  from  the  place  of  trial, 
may  usually  be  taken  under  the  statutes.* 


Fugitive  from  Justice.  —  The  applicaiion  of  a 
parlv  who  is  alisciit  to  evade  a  criminal  charge 
for  a  commission  to  take  his  own  deposition 
should  not  be  granted.  McMonagle  v. 
Conkey,  14  Hun  (N.  Y.)  326;  Keenan  v. 
O'Brien,  53  Hun  (N.  Y.)  30,  23  Abb.  N.  Cas. 
(N.  Y.)  63,  16  Civ.  Pro.  Rep.  (N.  Y.)  431. 

1.  Witnesses  Resident  Distant  from  Place  of 
Trial  —  United  States  Statutes.  —  By  the  federal 
Judiciary  Act  of  lySg  the  distance  was  fixed  at 
one  hundred  miles,  and  this  provision  is  pre- 
served in  U.  S.  Rev.  Stat.,  §  863.  Wellford 
V.  Miller,  i  Cranch  (C.  C.)  485;  Park  v.  Wil- 
lis, I  Cranch  (C.  C.)  357;  Miller  v.  Young,  2 
Cranch  (C.  C.)  53;  Merrill  v.  Dawson, 
Hcmpst.  (U.  S.)  563;  Pettibone  v.  Derringer, 
4  Wash.  (LJ.  S.)  215.  The  federal  courts  will 
not  follow  the  state  practice  in  admitting  in 
evidence,  on  the  ground  of  distant  residence, 
depositions  of  witnesses  residing  at  a  less  dis- 
tance than  one  hundred  miles.  Dreskill  v. 
Parish,  5  McLean  (U.  S.)  241;  Curtis  v.  Cen- 
tral R.  Co.,  6  McLean  (U.  S.)  401.  But  under 
the  provisions  of  section  866  of  the  Revised 
Statutes,  or  by  virtue  of  their  powers  as  courts 
of  equity,  the  federal  courts  may  award  a  com- 
mission to  take  testimony  whenever  it  shall 
be  necessary  to  avoid  a  failure  or  delay  of  jus- 
tice. Wellford  v.  Miller,  i  Cranch  (C.  C.) 
485;  Smith  V.  Coleman,  2  Cranch  (C.  C.)  237; 
Travers  v.  Bell,  2  Cranch  (C.  C.)  160;  Rhoades 
V.  Selin,  4  Wash.  (U.  S.)  715. 

State  Statutes  —  Eesidence  Out  of  the  County  at 
Trial.  —  In  the  several  states,  the  prescribed 
distance  is  usually  thirty  miles.  I  Greenl. 
Ev.,  §  322.  In  Connecticut  the  early  statutes 
fixed  it  at  twenty  miles.  Nichols  v.  Hillyer, 
Kirby  (Conn.)  2ig;  Johnson  v.  Foot,  Kirby 
(Conn.)  283.  In  New  Hampshire,  at  ten  miles. 
Wyman  v.  Perkins,  39  N.  H.  218;  Carter  v. 
Reals,  44  N.  H.  408.  And  not  infrequently, 
the  privilege  is  extended  to  all  witnesses  resid- 
ing out  of  the  county  of  trial.  Mackey  v. 
Briggs,  16  Colo.  143;  Fabian  v.  Davis,  5  Iowa 
456;  Folks  V.  Burnett,  47  Mo.  App.  564;  Sells 
V.  Haggard,  21  Neb.  357;  Everett  v.  Tidball, 
34  Neb.  803;  William  B.  Grimes  Dry  Goods 
Co.  V.  Shaffer,  41  Neb.  112;  Gee's  Estate,  24 
Civ.  Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  241.  Or 
beyond  the  next  adjoining  county.  Parmalee 
V.  Thompson,  7  Hill  (N.  Y.)  77.  '  But  the 
privilege  must  be  clearly  given  by  the  statute. 
Brown  v.  Turner,  15  Ala.  832. 

Where  a  witness  resident  in  the  county  of 
trial  gives  his  deposition  and  thereafter  re- 
moves from  the  county  before  the  trial,  his 
deposition  is  admissible.  William  B.  Grimes 
Dry  Goods  Co.  v.  Shaffer,  41  Neb.  112. 


Parties.  —  The  depositions  of  parties  who 
reside  at  the  prescribed  distance,  may  be 
taken  just  as  those  of  witnesses  residing  be- 
yond the  jurisdiction  of  the  court.  Folks  v. 
Burnett,  47  Mo.  App.  564;  Sells  v.  Haggard, 
21  Neb.  357. 

2.  Egbert  v.  Citizens'  Ins.  Co.,  7  Fed.  Rep. 
47- 

3.  Judicial  Notice.  —  Littlehale  v.  Dix,  11 
Cush.  (Mass.)  365. 

How  Distance  Computed.  —  The  distance  is  to 
be  computed  upon  the  way  of  usual  travel  from 
the  residence  of  the  witness  to  the  place  of 
trial.  In  7-e  Foster,  44  Vt.  570;  and  by  the  usual 
land  route  though  there  is  a  nearer  and  more 
used  route  by  water,  Marston  v.  Forward,  5 
Ala.  347. 

What  Constitutes  Residence.  —  A  witness  lives 
at  a  greater  distance  than  one  hundred  miles 
from  the  place  of  trial  if  he  is  sojourning  there 
for  any  lawful  purpose.  Mutual  Ben.  L.Ins. 
Co.  V.  Robison,  19  U.  S.  App.  266,  58  Fed. 
Rep.  723. 

But  a  certificate  stating  as  the  reason  for 
taking  a  deposition  "the  deponent  being" 
(instead  of  "  residing  ")  at  the  prescribed  dis- 
tance is  insufficient,  and  the  defect  cannot  be 
supplied  by  intendment  nor  by  the  body  of  the 
deposition.    Barron  v.  Pettes,  18  Vt.  385. 

4.  Witnesses  About  to  Depart.  —  Burley  v. 
Ketchell,  20  N.  J.  L.  305;  Cardall  v.  Wilcox,  9 
Johnsj  (N.  Y.)  266. 

Depositions  for  use  in  the  federal  courts  may 
be  taken  when  the  witness  is  bound  on  a  voy- 
age to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  of  trial,  or  more 
than  one  hundred  miles  from  the  place  of 
trial.  Rev.  Stat.  U.  S.,  §  863.  Similar  provi- 
sions exist  in  the  statutes  of  most  of  the 
states.  Burley  v.  Ketchell,  20  N.  J.  L.  305; 
Johnson  v.  Arnwine,  42  N.  J.  L.  451,  36  Am. 
Rep.  527;  Meader  v.  Root,  11  Ohio  Cir.  Ct. 
Rep.  81.  And  the  deposition  of  a  party  to  the 
suit  may  be  taken  for  this  cause.  McVity  v. 
Stanton,  (C.  PI.)  13  N.  Y.  Supp.  914.  But  in 
the  absence  of  statutory  provisions,  prospective 
absence  is  not  a  legal  ground  for  the  taking  of 
a  deposition.  Stinson  v.  Walker,  21  Me.  211 ; 
Brand  v  Butler,  30  Wis.  681. 

A  commission  may  be  granted  upon  an  affi- 
davit that  the  witness  is  about  to  depart,  made 
upon  information  and  belief,  if  it  appears 
therefrom  that  such  information  and  belief  are 
based  upon  the  affiant's  investigation.  Burr 
V.  Sears.  18  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
447- 

But  it  is  not  sufficient  to  show  that  the  wit- 
ness is  a  transient  person  moving  from  place 
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5.  Age  or  Infirmity  of  the  Witness.  —  A  deposition  may  usually  be  taken 
when  the  witness  is  aged  or  inrirm,*  but  not  unless  he  is  thereby  actually 
disabled  so  as  to  prevent  his  attendance  at  court.'* 

6.  Other  Disabilities  of  the  Witness.  —  The  inability  of  the  witness  to  attend 
court  resulting  from  other  causes,  such  as  imprisonment  or  press  of  business, 
may  sometimes  be  a  ground  for  taking  his  deposition.^ 

7.  Necessity  for  Taking.  —  But  the 'existence  of  one  or  all  of  the  reasons 
above  set  forth  is  not  sufificient,  in  some  jurisdictions,  to  warrant  the  taking  of 
a  deposition,  unless  it  be  shown  to  be  necessary  to  the  proper  administration 
of  justice  in  the  cause.  * 


to  place,  and  talked  of  moving  out  of  the 
country.  Turnley  v.  Evans,  3  Humph. 
(Tenn.)  222. 

The  intention  of  the  witness  to  leave  the 
state  sufficiently  appears  from  the  magistrate's 
certificate  .to  that  effect,  though  the  witness  in 
the  body  of  the  deposition  testifies  to  the  con- 
trary, if  in  fact  the  witness  did  leave  the  state 
before  the  trial.  Livesey  v.  Bennett,  14  Gray 
(Mass.)  130.  And  a  commission  granted  for 
this  reason  may  be  executed  out  of  the  state 
after  the  witness  has  left.  Boston  v.  Bradley, 
4  Harr.  (Del.)  524. 

It  is  unobjectionable  to  apply  for  a  commis- 
sion to  take  the  deposition  of  a  witness  alleg- 
ing that  he  is  about  to  leave  the  state,  though 
the  witness  resides  outside  the  state  and  has 
agreed  to  come  into  the  state  and  remain  one 
day  merely  for  the  purpose  of  giving  his 
deposition.  Hi^rginson  v.  New  York  Second 
Nat.  Bank,  53  Hun  (N.  Y.)  129. 

A  citizen  of  another  state  temporarily  in 
Pennsylvania  may  be  there  examined  on  the 
ground  that  he  is  abcftit  to  depart  beyond  the 
reach  of  process.  Schoneman  v.  Fegley,  7 
Pa.  St.  433- 

1.  Witness  Aged  or  Infirm.  —  U.  S.  Rev.  Stat., 
§863;  Willard  v.  Mellor,  ig  Colo.  534;  Norris 
V.  Norris,  3  Ind.  App.  500;  Ilumbarger  v. 
Carey,  145  Ind.  324;  Matter  of  McCoskry,  5 
Dem.  (N.  Y.)  256;  Reg.  v.  Wcllings,  3  Q.  B. 
Div.  426. 

2.  Actual  Disablement.  —  Reg.  v.  Farrell,  L. 
R.  2  C.  C.  116;  Lund  v.  Dawes,  41  Vt. 
370. 

Proof.  —  An  affidavit  by  counsel  that  the  wit- 
ness and  her  physician  said  that  she  suffered 
from  nervous  prostration,  which  an  examina- 
tion in  court  would  surely  aggravate,  is  in- 
sufficient. Montgomery  v.  Knickerbacker, 
(Supreme  Ct.)  43  N.  Y.  Supp.  787.  Formerly 
a  party  was  incompetent  to  prove  the  incapac- 
ity of  the  witness.  Meredith  z/.  Kent,  Mart.  (2 
N.  Car.)  28. 

Where  the  witness  vvas  a  woman  seventy-five 
years  of  age,  living  eleven  miles  from  the 
place  of  trial,  and  suffering  from  rheumatism, 
it  was  sufficient  that  her  physician  testified 
that  though  she  might  be  able  to  attend  with- 
out injury,  yet  she  ought  not  to  be  required  to 
do  so.    Norris  v.  Norris,  3  Ind.  App.  500. 

A  statement  by  the  witness  in  the  deposition 
that  the  condition  of  her  health  forbids  her 
appearance  does  not  make  the  deposition 
inadmissible  as  working  on  the  sympathies  of 
the  jury.  Arnold  ij.  Penn,  11  Tex.  Civ.  App. 
325. 

Pregnancy  Causing  Inability  to  Travel  is  suffi- 
cient ill  health  to  render  the  deposition  of  the 
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witness  admissible  on  a  criminal  trial.  Reg. 
V.  Wellings,  3  Q.  B.  Div.  426. 

Parties.  —  A  party  to  the  suit  may  have  his 
own  deposition  taken  as  an  aged  and  infirm 
person,  though  exempted  from  the  restrictions 
prescribed  by  statute  on  that  subject.  Jarvis 
V.  Brennan,  24  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  383;  Farmers'  L.  &  T.  Co.  v.  Siefke,  144 
N.  Y.  354. 

3.  Imprisonment.  —  In  A'ebraska  the  imprison, 
ment  of  a  witness  is  a  sufficient  ground  for 
taking  his  deposition.  Everett  v.  Tidball,  34 
Neb.  803. 

When  the  witness  is  in  jail  under  an  order 
of  arrest  in  a  suit  against  him  by  the  party 
applying  for  the  commission,  and  his  testi- 
mony is  important,  such  party  will  be  required 
to  stipulate  that  the  deposition  may  be  sup- 
pressed if  he  allows  the  witness  to  leave  the 
jurisdiction.  August  v.  New  York  Fourth 
Nat.  Bank,  (Supreme  Ct.)  31  N.  Y.  St.  Rep.  85. 

Business.  —  An  attorney  prevented  from 
being  a  witness  by  his  duties  in  another  court 
has  been  permitted  to  give  his  deposition. 
Huffman  v.  Barkley,  i  Bailey  L.  (S.  Car.)  34. 
But  a  similar  privilege  has  been  refused  to  a 
bank  president  on  the  score  of  his  business. 
English  V.  English,  2  McCord  L.  (S.  Car.)  238. 

In  Aial)a?na  a  practicing  physician's  deposi- 
tion may  be  taken,  Alexander  v.  Branch 
Bank,  5  Ala.  465;  and  in  Lozdsiana,  that  of  a 
witness  employed  in  the  navy  of  the  United 
States,  Golding  v.  Steamer  America,  20  La. 
Ann.  455. 

Sex.  —  In  Mississippi  women  may  give  their 
depositions  under  certain  circumstances,  in- 
stead of  testifying  vii/a  voce.  Hewlett  v. 
George,  68  Miss.  703. 

4.  Necessity  for  Taking.  —  Bank  of  Commerce 
V.  Michel,  I  Sandf.  (N.  Y.)  687;  Mitchell  v. 
Montgomery,  4  Sandf.  (N.  Y.)  676. 

Under  the  English  statute  of  I  W'm.  IV.,  c. 
22,  the  applicant  must  show  that  the  deposition 
is  necessary  to  the  due  administration  of  jus- 
tice. The  nonresidcnce  of  the  witness  is  not 
alone  sufficient.  Castelli  v.  Groom,  16  Jur. 
888.  The  evidence  should  be  shown  to  be 
directly  material,  not  merely  incidentally  use- 
ful in  corroboration.  Ehrmann  v.  Ehrmann, 
(1896)  2  Ch.  611. 

In  Enright  ?/.  Brooklyn  Heights  R.  Co.,  26 
N.  Y.  App.  Div.  538,  the  court  denied  an  api)li- 
cation  to  take  testimony  because  of  the  incom- 
petency of  the  person  as  a  witness  proposed 
to  be  examined,  and  said  that  "  the  court  may 
not  anticipate  a  condition  which  would  make 
his  testimony  competent." 

And  under  the  United  States  Judiciary  Act 
of  1789,  c.  20,  §  30  (U.  S.  Rev.  Stat.,  $5  866),  a 
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V.  Depositions  in  PERPETUAM  MeMORIAM  REI  —  Power  inherent  in  Equity  — 
When  Exercised.  —  Flic  power  to  preserve  evidence  in  perpettiain  is  inherent  in 
courts  of  equity,  independently  of  statutory  provisions,  and  may  be  exercised 
wliere  the  matters  to  which  such  evidence  relates  cannot  be  immediately 
investigated  in  a  court  of  law,  or  if  it  can  be  shown  that  the  sole  right  of 
action  belongs  to  the  other  party,  or  that  the  other  party  has  imposed  some 
impediment  to  the  trial  so  that  the  evidence  is  likely  to  be  lost  from  this  or 
any  other  cause,  through  the  death  of  the  witness  or  his  departure  from  the 
jurisdiction  or  by  other  means,  before  the  facts  can  be  judicially  investigated.* 

Statutory  Regulation.  —  This  power  has  been  regulated  and  extended  by  the 
statutes  of  the  United  States  and  of  the  several  states  thereof,  so  that  in  many 
states  depositions  in  perpctnani  may  be  taken  without  the  intervention  of  a 
court  of  ctjuity.*'* 

Forms  of  Law  under  Which  Taken  to  Be  Followed.  —  But  the  forms  of  the  law  under 
which  they  are  taken  must  be  strictly  pursued,  or  they  cannot  be  read  in 
evidence.'* 

Recording. —  For  their  better  preservation  such  depositions  must  usually  be 


dedimus  may  be  granted  when  necessary  in 
order  to  prevent  a  failure  or  delay  of  justice. 

But  in  Illinois,  when  the  depositions  of  non- 
resident witnesses  are  on  their  face  material, 
the  notice  need  not  state  that  they  were  neces- 
sary witnesses.  Independent  Dryer  Co.  v. 
Livermore  Foundry,  etc.,  Co.,  60  III.  App. 
390. 

And  in  Kciilucky  an  affidavit  that  the  wit- 
ness is  material  is  sufficient.  Brown  v. 
M'Connel,  i  Bibb  (Ky.)  265. 

Single  Witness.  —  It  is  sufficient  to  show  that 
a  macerial  part  of  the  case  depends  exclusively 
on  a  single  witness,  provided  any  other  ground 
for  taking  the  deposition  exists.  May  v.  May, 
28  Ala.  141;  Potts  V.  Coleman,  86  Ala.  94. 
The  courts  of  the  United  States,  sitting  in 
equity,  will  issue  a  commission  on  this  ground 
alone.    3  Greenl.  Ev.,  §  322. 

An  affidavit  that  the  witness  is  the  only  one 
having  knowledge  of  the  whereabouts  of  the 
defendant's  property  in  1889  is  insufficient  in 
a  suit  to  set  aside  as  fraudulent  a  deed  exe- 
cuted in'  1882.  Swift  V.  Mayer,  57  N.  Y. 
Super.  Ct.  580. 

Expert  Witnesses.  —  In  a  patent  cause  an 
allegation  that  expert  evidence  can  be  obtained 
only  by  examining  witnesses  abroad,  though 
denied  by  the  adverse  party,  is  sufficient  basis 
for  a  commission.  liolliday  v.  Schultzeberge, 
57  Fed.  Rep.  660. 

Waiver.  —  A  party  may  waive  objection  on 
this  ground.  Meader  v.  Root,  ii  Ohio  Cir. 
Ct.  Rep.  Si. 

1.  Depositions  in  Perpetuam.  —  i  Greenl.  Ev., 
§  325;  Booker  v.  Booker,  20  Ga.  777;  New 
York,  etc..  Coffee  Polishing  Co.  v.  New  York 
Coffee  Polishing  Co.,  20  Blatchf.  (U.  S.)  174. 

Where  evidence  of  title  rests  only  in  the 
knowledge  of  two  witnesses,  their  testimony 
may  be  perpetuated  though  they  are  not  aged 
or  infirm  and  though  the  adverse  party  has 
sued  at  law.     Hall  v.  Stout,  4  Del.  Ch.  269. 

By  consenting  to  answer  the  bill,  the  de- 
fendants admit  the  plaintiff's  right  to  examine 
the  witness,  and  that  implies  all  that  is  de- 
manded in  the  bill.  If  any  bona  fide  contro- 
versy really  exists  the  right  to  perpetuate 
testimony  follows  as  a  matter  of  course. 
Ellice  V.  Roupell,  9  Jur.  N.  S.  530. 


A  bill  to  perpetuate  testimony  should  be 
dismissed  if  the  complainant  can  immediately 
sue  at  law.  Smith  v.  Ballard,  2  Hayw.  (2  N. 
Car.)  289. 

2.  Statutes. —  I  Greenl.  Ev,,  §  321;  U.  S. 
Rev.  Stat.,  §  866  (being  [the  Judiciary  Act  of 
1789,  c.  20,  §  30). 

Though  the  statute  gives  a  right  to  perpetu- 
ate testimony  by  deposition,  it  may  still  be 
done  by  a  bill  in  chancery.  Smith  v.  Gros- 
jean,  i  Patt.  &  H.  (Va.)  109. 

United  States  Revised  Statutes — "According 
to  the  Usages  of  Chancery."  —  Section  866  of 
these  statutes  provides:  "Any  circuit  courts 
upon  application  to  it«as  a  court  of  equity,, 
may,  according  to  the  usages  of  chancery, 
direct  depositions  to  be  taken  in  perpetuam 
rei  memoriam,  if  they  relate  to  any  matters 
that  may  be  cognizable  in  any  court  of  the- 
United  States."  In  Green  v.  Compagnia  Gen- 
erale  Italiana  di  Navigation,  82  Fed.  Rep.  490, 
the  court  said  that  the  "  usages  "  referred  to 
were  evidently  those  of  the  English  chancery, 
and  held  that  there  was  no  authority  for  pro- 
ceeding by  mere  cx  parte  petition,  without 
any  bill  filed,  or  process  issued  or  served  on 
the  defendants  in  interest,  though  they  are 
abroad,  and  depositions  so  taken  were  ex- 
cluded. 

3.  Gould  V.  Gould,  3  Story  (U.  S.)  516;  India, 
Mut.  Ins.  Co.  V.  Bigler,  132  Mass.  171;  Tayon' 
V.  Hardman,  23  Mo.  539;  Patterson  v.  Fagan, 
38  Mo.  70;  Smith  v.  Grosjean,  i  Patt.  &  H. 
(Va.)  109. 

The  Alabama  Code  of  1886,  §  2823,  applies^ 
only  to  witnesses  who  are  not  parties.  Winter 
V.  Elmore,  88  Ala.  555. 

In  Maine  a  commission  to  take  testimony  in 
pcrpettiain  may  issue  though  all  the  adverse- 
parties  are  nonresidents.  .Ocean  Ins.  Co.  v. 
Bigler,  72  Me.  469. 

Though  the  application  does  not  state  that 
the  deposition  is  to  be  taken  in  perpetuam, 
it  is  admissible  if  the  fact  appears  from- 
the  magistrate's  certificate.  Com.  v.  Stone, 
Thach.  Crim.  Cas.  (Mass.)  604. 

Notice.  —  In  all  cases  notice  should  be  given 
to  all  parties  interested  in  the  subject-matter  tc 
which  the  deposition    relates.      Dearborn  f„ 
Dearborn,  10  N.  H.  473. 
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recorded  in  the  registry  of  deeds  or  elsewhere,  within  a  time  fixed  by  the 
statute,  and  if  not  so  recorded  are  inadmissible.* 

How  Used.  —  Depositions  vi  perpetuain  in  general  cannot  be  used  in  suits- 
begun  before  they  were  taken.* 

VI.  CoMPULSOEY  Deposition  by  Adverse  Party.  —  This  form  of  deposition 
is  also  in  the  nature  of  a  statutory  substitute  for  a  proceeding  in  equity, 
namely,  that  called  a  bill  of  discovery,  whereby  the  disclosure  of  facts  within 
the  knowledge  of  the  defendant  to  the  bill,  or  of  documents  in  his  custody,, 
was  compelled  in  aid  of  either  party  in  a  controversy  at  law.  By  statute  the 
deposition  of  one  party  to  a  suit  may  be  taken  at  the  instance  of  his  adversary 
and  used  for  this  purpose. 

How  Production  of  Such  Testimony  Enforced.  —  And  the  production  of  such  testimony 
may  be  compelled  not  only  in  the  same  manner  as  that  of  other  witnesses,  but 
also  by  awarding  a  nonsuit,  default,  or  other  penalty  in  the  principal  suit.^ 

This  Proceeding  Rests  Wholly  upon  Statute  and  is  strictly  limited  thereby.     It  can 


1.  Necessity  of  Recording.  —  Gould  v.  Gould, 
3  Story  (U.  S.)  516;  Winslow  v.  Mosher,  19 
Me.  151 ;  Braintree  v.  Hingham,  i  Pick.  (Mass.) 
245;  Bradstreet  v.  Baldwin,  11  Mass.  229; 
Simpson  v.  Dix,  131  Mass.  179;  Myers  v. 
Anderson,  Wright  (Ohio)  513. 

An  order  authorizing  the  taking  of  a  deposi- 
tion in  perpetuani  must  first  be  obtained,  and 
after  it  has  been  taken  another  order  to  per- 
petuate it.  Simpson  v.  Dix,  131  Mass.  179. 
A  deposition  taken  before  the  filing  of  the  bill 
cannot  be  perpetuated.  Smith  v.  Grosjean,  i 
Patt.  &  H.  (Va.)  109. 

An  unrecorded  deposition  in  perpftuatii  is 
inadmissible,  after  the  prescribed  time  for  re- 
cording has  passed,  to  prove  perjury  upon  the 
indictment  of  the  deponent.  Com.  v.  Stone, 
Thach.  Grim.  Cas.  (Mass.)  604. 

2.  How  Used.  —  Greenfield  v.  Cushman,  16 
Mass.  393.  Contra,  if  the  witness  dies  before 
trial.  Dearborn  v.  Dearborn,  10  N.  H.  473; 
Paton  V.  Westervelt,  5  How.  Pr.  (N.  Y.  Super. 
Ct.)  399. 

In  Nc7v  York  an  application  cannot  be 
granted  to  preserve  testimony  which  might  be 
lost,  if  the  judgments  were  reversed  and  a  new 
trial  ordered.  McColl  v.  Sun  Mut.  Ins.  Co.,  34 
N.  Y.  Super.  Ct.  310.  But  in  Indiana  such 
application  will  be  granted,  though  the  cause 
is  pending  on  appeal.  Long  v.  Straus,  124 
Ind.  84. 

Any  United  States  court  has  discretion  to 
admit  depositions  in  perpettiam  which  would 
be  so  admissible  in  a  court  of  the  state  wherein 
the  suit  is  pending,  according  to  the  laws 
thereof,  U.  S.  Rev.  Stat.,  §  867;  but  they  must 
be  recorded  according  to  the  law  of  the  state 
where  they  are  taken.  Gould  v.  Gould,  3 
Story  (U.  S.)  516. 

3.  Compulsory  Deposition  by  Adverse  Party.  — 
Rison  V.  Cribbs,  i  Dill.  (U.  S.)  181 ;  Goodwin 
V.  Wood,  5  Ala.  152;  Branch  Bank  v.  Parker, 
5  Ala.  731;  Buckingham  -/.  Barnum,  30  Conn. 
358;  Ex  p.  Priest,  76  Mo.  229;  Brockway  -'. 
Stanton,  2  Sandf.  (M.  Y.)  640;  Scott  v.  Indian- 
apolis Wagon  Works,  48  Ind.  75;  Meier  v. 
Paulus,  70  Wis.  165.  See  the  title  ExAiMina- 
TioN  OF  Parties. Bkfoke  Tkiai.,  8  Encvc.  ok 
Pi..  ANn  Pr.  35. 

In  the  federal  courts  a  party  who  takes  the 
deposition  of  his  adversary  in  an  equity  suit. 


without  an  order  of  court  specially  reserving 
his  rights,  does  not  thereby  release  his  adver- 
sary from  the  liabilities  set  up  in  the  bill  nor 
estop  himself  to  deny  the  truth  of  the  matters 
contained  in  the  deposition.  Rison  v.  Cribbs), 
I  Dill.  (U.  S.)  181. 

Under  Alabama  statute  of  1837  the  range 
of  inquiry  is  limited  to  that  allowed  upon  a 
bill  of  discovery.  Goodwin  v.  Wood,  5  Ala. 
152:  Branch  Bank  v.  Parker,  5  Ala.  731. 

Under  Conneeticut  Rev.  Stat.,  tit.  I.  142,  the 
adverse  party  may  be  compelled  to  give  his 
deposition  in  the  same  manner  as  any  other 
witness.  Buckingham  v.  Barnum,  30  Conn. 
358. 

Under  the  Georgia  Act  of  1847  it  is  sufficient 
to  show  that  the  matters  whereof  a  discovery 
is  sought  are  material  to  the  case.  Marshall 
V.  Riley,  7  Ga.  367. 

And  in  Xt:7u  York  it  need  be  shown  only 
that  the  adverse  party  has  knowledge  of  facts 
from  which  it  is  sought  to  draw  conclusions 
favorable  to  the  applicant.  Hart  v.  Ogdens- 
burg,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  556.  Where 
the  applicant  seeks  only  to  find  out  what  the 
opposite  party  will  swear  to,  so  as  to  prepare 
himself  to  meet  it,  an  order  to  take  the  depo- 
sition will  not  be  granted.  Chapin  v.  Thomp- 
son, if)  Hun  (\.  Y.)  53. 

4.  How  Production  of  Such  Testimony  Enforced. 
—  Where  the  plaintiff  refuses  to  depose,  the 
court  may  in  its  discretion  strike  out  his  peti- 
tion.   Royer  v.  German,  48  Mo.  App.  510. 

In  Alahama,  upon  the  plaintiff's  refusal  he 
might  be  attached  and  compelled  to  answer  or 
the  cause  continued  at  his  adversary's  elec- 
tion, and  the  defendant,  for  failure  to  answer 
within  sixty  days  afler  service,  might  be  de- 
faulted as  of  right.  (Joodwiii  v.  Harrison.  6 
Ala.  438- 

Use  in  Evidence.  —  Unlike  depositions  taken 
de  lieiie  esse,  those  in  the  nature  of  discovery 
may  be  used  on  the  trial  though  the  deponent 
is  present  in  court,  Scott  Indianapolis 
Wagon  Works,  48  Ind.  75;  and  has  been  ex- 
amined by  his  adversary  on  the  trial,  Thomp- 
son 71.  Clay,  60  Mich.  627.  Both  the  direct 
examination  and  cross-examination  should  be 
read,  and  not  one  to  the  exclusion  of  the 
other.  Scott  v.  Indianapolis  Wagon  Works,. 
48  Ind.  75. 
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be  used  only  in  the  cases  and  in  the  courts  therein  set  forth,*  and  against 
p.utics  actually  adverse,  whether  formally  so  on  the  record  or  not.* 

VII.  Depositions  in  Criminal  Cases  —  1.  Generally  —  Express  Statutory 
Authorization.  — •  Depositions  can  be  taken  and  used  in  criminal  cases  only  by 
express  authority  of  statute  or  the  consent  of  the  prisoner,  for  the  statutes 
relating;-  to  depositions  in  civil  cases  do  not  extend  to  criminal  matters.^ 

2.  Origin  and  Development  —  The  English  Act  of  1554  provided  for  preliminary 
examinations  before  justices  of  the  peace  in  cases  of  bailable  felonies,  and  this 
practice  was  in  the  following  year  extended  to  felonies  where  the  accused  was 
committed  for  trial.  These  statutes  are  the  basis  of  preliminary  examinations 
in  our  criminal  jurisprudence.'* 

State  Statutes.  —  Moreover,  many  states  have  provided  b}''  statute  for  the 
taking  of  depositions  in  behalf  of  the  prosecution  or  defense,  or  both,  at  other 
times  and  places,  as  in  civil  cases,  and  depositions  taken  in  civil  cases  may  be 
thereafter  ofTered  in  evidence  in  criminal  cases,  whereupon  the  question  of  their 
admissibility  arises.* 

3.  Confronting  the  Accused  with  the  Witnesses  Against  Him  —  a.  In  Eng- 
L.A.ND.  —  Formerly  in  England  the  informations  of  witnesses  against  persons 
charged  with  felony  taken  before  justices  of  the  peace  under  the  statutes  of 
Philip  and  Mary  and  the  amendments  thereof  were  admissible  on  the  trial 


1.  In  the  Absence  of  a  Special  Statutory  Provi- 
sion ihc  adverse  party  cannot  be  compelled  to 
testify.    Musick  v.  Ray,  3  Mete.  (Ky.)  427. 

In  lVisconsi?i  such  a  deposition  should  be 
(aken  before  a  judge  of  the  court  in  which  the 
action  is  pending,  a  county  judge,  or  a  court 
commissioner,  and  not  before  a  justice  of  the 
peace.    Hinchliff  v.  Hinman,  18  Wis.  130. 

In  Indiana  the  failure  of  the  party  examined 
to  move  to  reject  the  interrogatories  is  a 
waiver  of  objection  to  the  answers  at  the  trial. 
Cincinnati,  etc.,  R.  Co.  v.  Howard.  124  Ind. 
280,  19  Am.  St.  Rep.  96. 

In  New  York  a  party  cannot  take  the  depo- 
sition of  his  adversary  for  use  on  the  hearing 
of  a  motion.  Huelin  v.  Ridner,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  19;  Stake  v.  Andre,  9 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  420.  The  appli- 
cant must  strictly  comply  with  the  rules  of  the 
court.  Moore  v.  Mcintosh,  18  Wend.  (N.  Y.) 
529- 

2.  Parties  Actually  Adverse.  —  The  bene- 
ficiaries of  a  trust  deed  for  the  benefit  of 
preferred  creditors  may  be  examined  by  a 
creditor  who  has  sued  to  set  it  aside,  though 
they  are  not  parties  to  the  record.  West 
Michigan  Furniture  Co.  v.  Lacy,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  167. 

The  officer  of  a  defendant  corporation  is  not 
an  adverse  party  to  the  plaintiff  under  the 
Texas  statute.  Gulf,  etc.,  R.  Co.  v.  White, 
(Tex.  Civ.  .\pp.  1895)  32  S.  W.  Rep.  322.  Nor 
can  the  deposition  of  one  codefendant  be  used 
against  another  whose  interests  are  adverse  to 
the  first,  although  the  latter  is  notified  that  the 
deposition  will  be  taken.  Bizzell  v.  Hill, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  178. 

A  claimant  against  an  estate  of  a  deceased 
person  may  be  compelled,  at  the  instance  of 
the  administrator,  to  appear  at  any  time  before 
j  udgment  and  testify  as  to  his  relation  with  the 
deceased.  Frawley  v.  Cosgrove,  83  Wis. 
441. 

3.  Criminal  Cases  —  Express  Statute  —  Consent 
of  Defendant.  —  Greenl.  Ev.,  g  11 ;  McLane  v. 
State,  4  Ga.  335;   State  v.  Tomblin,  57  Kan. 


841;  Dominges  v.  State,  7  Smed.  &  M.  (Miss.) 
475,  45  Am.  Dec.  315;  People  v.  Restell,  3  Hill 
(N.  Y.)  289;  Watkins  v.  U.  S.,  5  Okla.  729; 
State  V.  Bowen,  4  McCord  L.  (S.  Car.)  254; 
State  V.  Hunter,  18  Wash.  670. 

The  Defendant  Is  Bound  by  a  Stipulation  that 
such  a  deposition  may  be  read  at  the  trial. 
Bebee  v.  People,  5  Hill  (N,  Y.)  32. 

Where  depositions  were  taken  in  pursuance 
of  a  stipulation  of  the  parties,  expressly  waiv- 
ing all  objection  to  the  manner  of  taking 
them,  reserving  only  questions  as  to  the  rele- 
vancy, materiality,  and  competency  of  the  tes- 
timony, this  stipulation  was  held  to  be  a 
waiver  by  the  defendant  of  an  objection  on 
the  ground  that  the  proceeding  was  quasi 
criminal  in  its  character,  and  the  defendant 
was  entitled  to  meet  the  witnesses  face  to  face 
and  cross-examine  them,  even  if  the  objection 
would  otherwise  be  sound.  Ex  p.  Kindt, 
(Oregon  1898)  52  Pac.  Rep.  187. 

4.  I  &  2  Ph.  &  M.,  c.  13;  2  &  3  Ph.  &  M.,  c. 
10.  See  also  2  Phillipps  on  Evidence  (5th  Am. 
ed.)  220. 

5.  Statutes.  —  Anderson  v.  State,  89  Ala.  12; 
State  V.  Finley,  118  N.  Car.  1161. 

The  deposition  of  a  debtor  in  a  bankruptcy 
examination  taken  before  the  trustee's  ap- 
pointmen*  had  been  duly  certified,  and' 
hence  irregular,  is  admissible  against  him  in 
a  criminal  prosecution  under  the  debtor's  act. 
Reg.  V.  Widdop,  L.  R.  2  C.  C.  3. 

By  the  law  of  England  at  the  time  of  the  ces- 
sion of  Canada,  which  in  this  respect  has  not 
been  altered  by  Canadian  legislation,  a  deposi- 
tion before  a  commission  empowered  to  inves- 
tigate the  cause  of  fires,  by  a  witness  not 
cautioned  that  he  could  not  be  compelled  to 
incriminate  himself,  is  admissible  against  him 
on  a  criminal  trial.  Reg.  v.  Coote,  L.  R.  4  P. 
C.  599. 

The  statutes  of  the  tenitory  of  Oklahoma 
make  no  provision  for  showing  in  a  criminal 
case  by  deposition  the  testimony  of  a  witness 
since  deceased,  given  in  a  former  civil  pro- 
ceeding. Watkins  v.  U.  S.,  5  Okla.  729. 
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though  taken  in  the  prisoner's  absence, '  and  the  same  was  true  of  informa- 
tions before  coroners,  because  they  were  deemed  quasi  inquests  of  office  and 
part  of  the  record  in  the  case ;  ^  but  now,  in  England,  depositions  taken  in  the 
prisoner's  absence,  at  least  those  taken  before  the  justices  of  the  peace  upon 
the  preliminar)'  examination,  are  not  admissible.^ 

b.  In  the  United  States  —  Constitutional  Guaranty.  —  And  in  the 
United  States  the  right  of  the  accused  to  be  confronted  with  the  witnesses 
against  him  is  secured  by  constitutional  provisions,  both  national  and  state,* 
but  it  is  not  necessary  that  he  be  so  confronted  more  than  once,  and  therefore 
depositions  taken  at  the  preliminary  examination  in  the  presence  of  the  accused 
may  be  and  are  made  admissible  by  statute.* 

4.  Strict  Compliance  with  Statutes.  —  But  all  other  constitutional  guaranties 
of  the  rights  of  the  accused,  as  well  as  the  provisions  of  the  statute,  must  be 
strictly  observed.® 


1.  Confronting  Accused  with  Witnesses  Against 
Him — ^ England.  —  2  Phillipps  on  Evidence  (5th 
Am.  ed.)  220;  2  Hale  P.  C.  284;  2  Hawk.  P. 
C,  c.  46,  g. 

2.  2  Phillipps  on  Evidence  (5th  Am.  ed.) 
224;  Starkie  on  Evidence  (loth  Am.  ed.)  38; 
Rex  V.  Grady,  7  C.  &  P.  650,  32  E.  C.  L.  671; 
Rex  V.  Coveney,  7  C.  &  P.  667,  32  E.  C.  L.  679. 

3.  2  Phillipps  on  Evidence  (5th  Am.  ed.) 
226;  Rex  V.  Paine,  5  Mod.  163;  Rex  v.  Eris- 
well,  3  T.  R.  722;  Rex  v.  Errington,  2  Lew. 
C.  C.  142;  Woodcock's  Case,  i  East  P.  C.  356; 
Rex  V.  Smith,  2  Stark.  208,  3  E.  C.  L.  379; 
Reg.  V.  Walsh,  5  Cox  C.  C.  115.  See  also  Rex 
V.  Crowther,  i  T.  R.  125;  Rex  v.  Russell,  i 
Moo.  C.  C.  336;  Reg.  V.  Johnson,  2  C.  &  K. 
394,  61  E.  C.  L.  394.  But  compare  Starkie  on 
Evidence  (loth  Am.  ed.)  417. 

Where  a  witness,  since  deceased,  was  exam- 
ined by  ivvo  justices,  and  all  but  three  lines  of 
his  statement  written  before  the  accused  was 
brought  in,  and  the  witness  was  then  resworn, 
the  entire  deposition  read  over  to  him,  and  he 
assented  to  its  truth  in  the  presence  of  the  ac- 
cused, the  whole  was  held  admissible.  Rex 
V.  Smith,  Holt  614,  3  E.  C.  L.  240.  This  case 
was  reserved  and  affirmed  by  ten  out  of  the 
eleven  judges.  R.  &  R.  C.  C.  339.  But  in 
another  case  where  the  deposition  was  partly 
written  in  the  prisoner's  absence,  but  the 
whole  read  in  his  presence,  the  court  admitted 
only  that  part  written  when  the  accused  was 
present.  Rex  v.  Forbes,  Holt  599  note,  3  E. 
C.  L.  234  note. 

4.  United  States  —  Constitational  Provisions.  — 
U.  S.  Const.,  6th  Amendment.  This  provi- 
sion is  repeated  in  the  constitutions  of  nearly 
all  the  states.  The  restriction  in  the  Federal 
Constitution  is  a  limitation  of  federal  and  not 
of  state  power,  and  it  is  competent  for  a  state 
to  permit  depositions  to  be  taken  and  used  in 
criminal  cases,  subject  only  to  the  restrictions 
in  the  constitution  of  such  state.  State 
Jones,  7  Nev.  408. 

Where  an  injured  person  at  the  time  of  ap- 
plying for  a  warrant  gave  his  deposition  in  the 
absence  of  the  accused,  and  thereafter  died, 
the  deposition  was  inadmissible.  Bellinger 
V.  People,  8  Wend.  (N.  Y.)  595. 

Criminal  Proceeding  —  What  Is.  —  Proceedings 
to  disbar  an  altfirncy  are  criminal  within  the 
rule.  Matter  of  Attorney,  83  N.  Y.  164.  But 
not  so  proceedings  in  equity  to  abate  as  a  com- 
mon nuisance  a  building  used  for  the  illegal 
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sale  of  liquor.  Rancour's  Petition,  66  N.  H. 
172. 

5.  3  Greenl.  Ev.,  §  11;  Territory  v.  Evans,  2 
Idaho  627;  State  v.  Harvey,  28  La.  Ann.  105; 
State  V.  Valentine,  7  Ired.  L.  (29  N.  Car.)  225; 
State  V.  Bowen,  4  McCord  L.  (S.  Car.)  254; 
Bostick  V.  State,  3  Humph.  (Tenn.)  344. 

Waiver.  —  The  accused  may  waive  his  con- 
stitutional privilege,  and  a  deposition  may  be 
admitted  by  his  consent.  Wightman  v.  Peo- 
ple, 67  Barb.  (N.  Y.)  44.  But  the  taking  of  a 
deposition  by  the  defendant  does  not  make  it 
admissible  against  him  under  a  statute  allow- 
ing the  state  to  take  depositions  when  the 
defendant  files  his  written  consent  thereto. 
Anderson  v.  State,  89  Ala.  12. 

Joint  Defendants.  —  A  deposition  taken  by 
one  defendant  to  an  indictment  for  murder 
under  the  North  Carolina  statute,  without  no- 
tice to  his  codefendant,  is  admissible  if  the 
jury  is  instructed  that  it  is  not  evidence 
against  his  codefendant.  State  v.  Finley,  118 
N.  Car.  1 161. 

6.  Strict  Compliance  with  Requirements.  — 
People  f.  Chrystal,  8  Barb.  (N.  Y.)  545. 

It  is  essential  that  the  accused  have  an 
opportunity  to  cross-examine  adverse  wit- 
nesses. State  V.  Harvey,  28  La.  Ann.  105; 
Matter  of  Attorney,  83  N.  Y.  164;  and  that  the^ 
witness  cannot  be  produced  at  the  trial, 
State  -'.  Harvey,  28  La.  Ann.  105;  State  -■. 
Valentine,  7  I  red.  L.  (29  N.  Car.)  225;  State  v. 
Bowen,  4  McCord  L.  (S.  Car.)  254;  Bostick 
V.  State,  3  Humph.  (Tenn.)  344. 

According  to  the  provisions  of  the  Califprnia 
Penal  Code,  the  right  of  the  prosecution  to 
take  a  deposition  results  from  the  fact  that  the 
witness  is  unable  to  procure  sureties  for  his 
appearance  on  the  trial.  And  this  must  be 
satisfactorily  shown  by  the  examination  on 
oath  of  the  witness  himself  or  of  some  other 
person.  When  this  fact  has  been  judicially 
ascertained  the  deposition  may  be  taken,  but 
only  in  the  presence  of  the  accused,  after  due 
notice  to  him  and  in  the  same  manner  as  a 
preliminaiy  examination.  The  proceeding  is 
an  exception  to  the  rule  which  entitles  the 
accused  to  be  confronted  with  the  witnesses 
against  him  in  the  presence  of  the  court,  and 
every  substantial  requirement  of  the  law  which 
authorizes  it  must  be  observed.  People  v. 
Lee,  49  Cal.  37;  People  v.  Morinc,  54  Cal.  575; 
People  V.  Chung  Ah  Chue,  57  Cal.  567;  People 
V.  Mitchell,  64  Cal.  85. 
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5.  Taken  and  Used  in  Behalf  of  Accused.  —  On  the  other  hand,  the  accused  is, 
by  statute  in  nianj'  states,  authorized  to  take  depositions  in  his  own  behalf. 
Here  again  tlic  proceeding  is  purely  statutory  and  must  closely  follow  the 
statute."' 

VIII.  Issue  of  the  Commission —  1.  By  What  Courts.  —  The  question  some- 
times arises  whether  courts  of  limited  or  special  jurisdiction  are  empowered  to 
issue  a  commission  to  take  testimony  in  the  same  manner  as  courts  of  general 
jurisdiction.  The  answer  depends,  of  course,  upon  the  provisions  of  the 
statute  controlling  the  matter,  but  in  general  such  courts  do  possess  this  power.* 


A  deposition  taken  under  section  882  of  the 
California  Penal  Code,  pending  an  information 
based  on  a  defective  order  of  commitment 
which  is  set  aside,  is  not  taken  in  an  action 
"  pending,"  and  the  deposition  of  the  com- 
plaining witness  then  taken  by  the  judge  is 
inadmissible  on  the  trial  of  a  second  valid  in- 
formation.   People  V.  Thompson,  84  Cal.  598. 

A  deposition  taken  by  order  of  court  before 
indictment  is  inadmissible.    People  v.  Restell, 

3  Hill  (N.  Y.)  -jSg. 

In  Colorado  the  judge  hxes  the  time  and 
place  of  taking  the  deposition  and  gives  notice 
to  the  accused.  If  this  is  done  by  the  district 
attorney,  the  accused  need  not  appear,  and  the 
deposition  cannot  be  used  against  him.  Ryan 
V.  People,  21  Colo.  119. 

The  prisoner  should  be  examined,  unless  he 
waives  his  right  thereto.  People  v.  Smith,  25 
Mich.  497. 

The  Committing  Magistrate  Should  First  Swear 
the  Witnesses  and  then  take  their  answers 
under  the  sanction  of  the  oath.     Rex  z>.  Kiddy, 

4  D.  &  R.  734,  16  E.  C.  L.  222;  People  v.  Res- 
tell,  3  Hill  (N.  Y.)  289. 

In  General  the  Magistrate's  Minutes  Are  Inad- 
missible in  lieu  of  the  deposition,  at  least  unless 
properlv  authenticated  by  jurat  or  otherwise. 
People  7).  Smith,  25  Mich.  497;  People  v. 
White,  22  Wend.  (N.  Y.)  167. 

The  Deposition  Should  Be  Subscribed  by  the 
witness.  People  v.  Smith,  25  Mich.  497,  and  by 
the  committing  justices;  but  if  several  deposi- 
tions are  taken  and  fastened  together  and 
signed  at  the  end  of  all,  one  not  itself  signed, 
but  included  in  the  package,  is  admissible  if 
the  witness  be  dead.  Reg.  v.  Parker,  L.  R.  i 
C.  C.  225.  • 

The  Magistrate's  Return  is  conclusive  as  to 
whether  the  witness  was  sworn  or  not,  Rex  v. 
Rivers,  7  C.  &  P.  177,  32  E.  C.  L.  486;  Rex  v. 
Smith,  I  Stark.  242,  2  E.  C.  L.  98;  and  as  to 
whether  the  prisoner  was  silent  or  admitted 
his  guilt.  Rex  v.  Walter,  7  C.  &  P.  267,  32  E. 
C.  L.  506. 

And  the  Magistrate  May  Testify  that  the 
deposition  was  correctly  taken.  Rex  v.  Rad- 
bourne,  i  Leach  C.  C.  457,  approved  in  I  East 
P.  C.  339,  356;  I  Hale  P.  C.  184,  292;  State  v. 
Hill,  2  Hill  L.  fS.  Car.)  607,  27  Am.  Dec.  406. 

A  Deposition  Taken  at  an  Inquest  of  the  body 
of  a  deceased  person  cannot  be  used  against 
the  deponent  when  tried  as  an  accessory  be- 
fore the  fact  to  the  murder  of  the  deceased, 
nor  can  its  contents  be  proven  by  parol. 
Dunn  V.  State,  2  Ark.  229,  35  Am.  Dec.  54. 

1.  Depositions  in  Behalf  of  Accused.  —  McLane 
V.  State,  4  Ga.  335;  Kaelin  v.  Com.,  84  Ky. 
354;  State  v.  Fahey,  35  La.  Ann.  9;  State  v. 
Fulford,  33  La.  Ann.  679;   State  v.  Murphy, 


48  S.  Car.  i;  Adams  v.  State,  19  Tex.  App. 
250;  Johnson  v.  State,  27  Tex.  758. 

This  right  of  the  accused  is  a  substantial 
one.  Giboney  v.  Rogers,  32  Ark.  462.  And  a 
commission  to  examine  nonresident  witnesses 
in  his  behalf  issues  of  course  when  he  pro- 
duces proof  enough  to  meet  the  requirements 
of  the  statute,  unless  the  prosecution  admits 
the  absolute  truth  of  the  facts  claimed,  and 
not  merely  that  the  witness,  if  present,  would 
testify  to  them.  Newion  v.  State,  21  Fla.  53; 
People  Young,  io8  Cal.  8;  People  v.  Lund- 
quist,  84  Cal.  23. 

Consent.  —  Such  depositions  may  be  taken  by 
consent.    Richardson      People,  31  111.  170. 

One  under  Indictment  and  Pleading  Insanity 
has  no  right  to  a  commission  to  take  the  testi- 
mony of  a  nonresident  witness  to  be  used  only 
before  commissioners.appointed  to  inquire  into 
his  sanity.  People  t.i.  Haight,  13  Abb.  N.  Cas. 
(N.  Y.  Oyer  &  T.  Ct.)  197. 

Notice. —  \n  Kansas  notice  must  be  served 
as  in  civil  causes,  and  the  interrogatories  need 
not  be  written.    State  v.  McCarty,  54  Kan.  52. 

Where  a  Deposition  Taken  on  Behalf  of  the 
Accused  Is  Rejected  it  will  be  presumed  on  ap- 
peal that  it  was  not  filed  in  time,  the  bill  of 
exceptions  being  silent  on  that  point.  Lienpo 
V.  State,  28  Tex.  App.  179. 

Depositions  of  Witnesses  Residing  in  a  Foreign 
Country  may  be  taken  by  the  accused  for  use 
in  a  federal  court  under  U.  S.  Rev.  Stat., 
§  866.  U.  S.  V.  Wilder,  14  Fed.  Rep.  393. 
Pi.n  A  .in  England  the  defendant  upon  prelimi- 
nary examination  has  a  right  to  have  deposi- 
tions taken  in  his  behalf  by  the  committing 
magistrates,  and  such  depositions  are  on  an 
equal  footing  with  those  taken  for  the  prosecu- 
tion.   30  &  31  Vict.,  c.  35,  §  3. 

2.  What  Courts  May  Issue  the  Commission.  —  It 
was  so  held  in  Ni-iti  York  in  a  reference  of  a 
disputed  claim  against  the  estate  of  a  deceased 
person  under  a  statute  providing  that  the  same 
proceedings  shall  be  had  in  all  respects  as  if 
the  reference  had  been  made  in  an  action. 
Paddock  v.  Kirkham,  102  N.  Y.  597. 

The  surrogate's  court  has  authority  to  issue 
commissions  to  take  testimony  out  of  the 
state,  though  there  are  technically  no  "  ac- 
tions "  in  said  court,  and  the  discretion  of  the 
surrogate  as  to  such  issue  will  not  be  inter- 
fered with  if  the  moving  affidavits  justify  it, 
without  regard  to  the  opposing  affidavits,  un- 
less an  arbitrary  and  illegal  exercise  of  his 
discretion  is  shown.  Matter  of  Plumb,  64 
Hun  (N.  Y.)  317,  22  Civ.  Pro.  Rep.  (N.  Y.)  209, 
affirmed  135  N.  Y.  661,  48  N.  Y.  St.  Rep.  569. 

In  Michigan  and  in  iVe7v  Mexico,  the  pro- 
bate court  has  this  power.  High,  Appellant, 
2  Dougl.  (Mich.)  515;  Gildersleeve  Atkinson, 
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2.  Settling  Interrogatories  —  rt;.  Propriety  and  Materiality. — Where 
the  examination  is  to  be  upon  written  interrogatories  it  is  usual  to  have  their 
propriety  and  materiality  passed  upon  so  far  as  possible  before  the  commission 
issue,  and  such  as  are  clearly  immaterial  to  a-ny  possible  issue  may  be  then 
excluded.  * 

b.  Objections.  —  Where  an  interrogatory  is  objected  to  before  issue,  the 
ground  of  objection  should  be  specified,  so  that  the  adverse  party  may  have  an 
opportunity  to  vary  the  interrogatory.'*' 


6  N.  Mex.  250;  a  mayor's  court  in  Indiana, 
Reeves  v.  .^llen,  42  Ind.  359;  a  justice's  court 
in  AV7£/  York  and  in  South  Carolina,  Collins 
V.  Shaffer,  78  Hun  (N.  Y.)  512;  Greene  v. 
Tally,  39  S.  Car.  338;  and  the  marine  court  of 
the  city  of  New  York  had  the  power,  Watson 
V.  Smith,  13  Wend.  (N.  Y.)  51. 

But  in  Champlin  v.  Stodart,  64  How.  Pr. 
{Erie  County  Ct.)  378,  it  was  held  that  in  spe- 
cial proceedings  under  the  Nc-m  York  Code, 
such'  as  supplementary  proceedings,  a  com- 
mission to  take  testimony  out  of  the  state  can- 
not issue. 

1.  Propriety  and  Materiality  of  Interrogatories 
to  Be  Settled  Before  Commission  Issues.  —  Crocker 
V.  Franklin  Hemp,  etc.,  Co.,  i  Story  (U.  S.) 
169;  Gilpin  V.  Daly,  20  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  gi;  Macdonald  v.  Garrison,  2 
Hilt.  (N.  Y.)  510. 

The  Beason  for  this  is  because  of  the  effect 
they  might  have  upon  the  jury.  Wilcox  v. 
Dodge,  17  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
248.  53  Hun  (\.  Y.)  565. 

Power  to  Exclude  to  Be  Used  with  Great  Cau- 
tion.—  Interrogatories  should  not  be  stricken 
out  as  frivolous  unless  they  are  clearly  so. 
Jones  V.  Jones,  75  Hun  (N.  Y.)  35.  And  the 
power  to  exclude  should  be  sparingly  exer- 
cised, for  the  exclusion  of  a  pertinent  question 
is  appealable,  while  it  is  otherwise  with  the 
admission  of  an  improper  one.  Uline  v.  New 
York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175.  There- 
fore an  interrogatory  should  be  allowed  unless 
manifestly  impertinent  and  improper,  Hemen- 
way  V.  Knudson,  (Supreme  Ct.)  21  N.  Y.  Supp. 
679,  67  Hun  (N.  Y.)  648;  and  not  possibly  per- 
tinent at  any  stage  of  the  case,  Fry  v.  Manhat- 
tan R.  Co.,  23  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  98;  Wilcox  V.  Dodge,  17  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  248. 

Illustrations.  —  Where  the  value  of  a  busi- 
ness is  pertinent,  inquiry  thereof  should  be 
allowed  though  the  adverse  party  offers  to 
stipulate  its  value  as  the  sum  sued  for.  Thorp 
V.  Riley,  56  N.  Y.  Super.  Ct.  254. 

Interrogatories  arc  not  objectionable  because 
they  call  for  the  private  business  of  the  witness, 
and  call  for  such  a  mass  of  written  testi- 
mony as  greatly  to  hurden  him.  Fry  v.  Man- 
hattan R.  Co.,  23  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  98.  It  is  otherwise  where  they  call  for 
testimony  upon  information.  Gilpin  v.  Daly, 
20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  91; 
Gilpin  V.  Appleby,  (Supreme  Ct.)  13  N.  Y. 
Supp.  394. 

The  description  of  the  note  sued  on  as  bear- 
ing ten  per  cent,  instead  of  twelve,  the  identity 
being  apparent,  does  not  warrant  the  exclusion 
of  the  answer.     Stowcll  v.  Moore,  89  III.  563. 

Cross-interrogatories  cannot  be  withdrawn 
without    the    consent  of  the  adverse  party. 
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Union  Bank  Torrev,  5  Duer  (N.  Y.)  626,  2 
Abb.  Pr.  (N.  Y.)  269. 

2.  Ground  of  Objection  to  Be  Specified.  —  Cocker 
7'.  Franklin  Hemp,  etc.,  Co.,  i  Story  (U.  S.) 
169;  Allen  V.  Babcock,  15  Pick.  (Mass.)  56; 
Hill      Canfield,  63  Pa.  St.  77. 

When  Objections  to  Be  Hade.  —  In  general, 
objections  to  written  interrogatories  should 
not  be  first  made  when  they  are  read  at  the 
hearing.  Love  v.  Tomlinson,  i  Colo.  App.  516; 
but  before  the  commission  is  sent.  Potter  71. 
Leeds,  1  Pick.  (Mass.)  309;  Anonymous,  2 
Pick.  (Mass.)  165;  Adams  v.  Wadleigh,  10 
Gray  (Mass.)  360;  Brewer  v.  Press  Pub.  Co., 
20  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  509. 
Contra,  McBride  v.  Ellis,  9  Rich.  L.  (S.  Car.) 269. 

Objections  to  the  Relevancy  and  Materiality  of 
the  Interrogatories  may  be  taken  before  issue, 
Dent  V.  Society,  etc.,  (Supreme  Ct.)  16  N.  Y. 
Supp.  684,  ()2  Hun  (N.  Y.)  620;  or  upon  the 
trial.  Brewer  v.  Press  Pub.  Co.,  20  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  509. 

When  the  Deposition  Is  Taken  Outside  of  the 
State  Without  a  Commission,  and  under  an 
agreement  to  which  the  interrogatories  are 
annexed,  the  interrogatories  may  be  objected 
to  at  the  trial.  Atlantic  Mut.  t".  Ins.  Co.  v. 
Fitzpatrick,  2  Gray  (Mass.)  279;  Heywood  v. 
Reed,  4  Gray  (Mass.)  574;  Palmer  v.  Crook, 
7  (iray  (Mass.)  418. 

So  Where  Improper  Interrogatories  Are  Filed  by 
Permission  of  the  court,  they  may  be  answered 
and  thereafter  objected  to  at  the  trial.  Poin- 
dexter  v.  Davis,  6  Gratt.  (Va.)  4S1. 

WTien  Court  Should  Note  and  Pass  upon  Objec- 
tions.—  The  court  should  note  the  objectitjns 
at  the  settlement,  but  need  not  pass  upon 
then)  until  the  trial.  Adams  v.  Wadleigh,  10 
Gray  (Mass.)  360;  Tramwell  v.  Hudmon,86 
Ala.  472. 

Waiver. —  In  the  absence  of  anything  in  the 
record  showing  waiver,  it  will  not  be  presumed 
that  objections  to  improper  interrogatories- 
were  waived  when  the  commission  issued. 
Angell  V.  Rosenbury,  12  Mich.  241.  Objec- 
tions are  waived  unless  pressed  to  a  decision. 
Patten  v.  Darling,  i  Cliff.  (U.  S.)  254.  And 
formal  objections  may  be  waived  by  a  stipula- 
tion settling  the  interrogatories.  Morse  v. 
Cloyes,  II  Barb.  (N.  Y.)  1<X5;  Cope  v.  Sibley, 
12  Barb.  (N.  Y.)  521. 

Leading  Interrogatories  are  objectionable. 
Summers  v.  Wallace.  9  Watts  (Pa.)  161;  Lot 
V.  King,  79  Tex.  292.  But  when  an  inquiry 
concerning  the  value  of  legal  services  assumes 
the  rendition  of  such  services,  the  deposition 
should  not  therefore  be  suppressed.  Howard 
V.  Metcal'f.  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
449.  f)bjcction  for  this  cause  is  waived  unless 
taken  at  the  settlement.  Chambers  v.  Hunt, 
22  N.  J.  L.  552. 

Volume  IX. 


Issue  of  the  Commission. 


DEPOSITIONS. 


Oral  Examination. 


<•.  Filing  and  Notice.  —  According  to  the  Ancient  English  Equity  Practice  all  inter- 
rogatories and  cross-interrogatories  were  filed  before  the  issue  of  the 
commis-iion.  * 

But  in  the  United  States  usually  new  interrogatories  may  be  filed  after  the  cause 
is  at  issue  and  new  commissions  taken  out,  as  long  as  the  parties  please,*  pro- 
vided notice  is  given  to  the  adverse  party  or  a  copy  of  the  interrogatories 
served  upon  him  before  a  certain  day,  so  that  he  may  prepare  cross- 
interrogatories.*'* 

3.  Oral  Examination.  —  Usually  a  commission  may  be  issued  for  the  oral 
examination  of  witnesses,  both  at  common  law  and  in  equity,  and  in  some 
states  the  examination  must  be  oral.  Examinations  before  magistrates  upon 
notice  and  without  commission  are  usually  oral.'* 


If  an  Interrogatory  Is  Founded  upon  a  Deed 
Said  to  Be  "  Inclosed,"  the  mere  neglect  to 
inclose  the  deed  will  not  exclude  the  deposi- 
tion. Wells  V.  Jackson  Iron  Mfg.  Co.,  47  N. 
H.  235,  QO  Am.  Dec.  575. 

1.  This  was  changed  by  orders  in  chancery 
in  1845.    Campbell  -•.  Scougal,  19  Ves.  Jr.  554. 

2.  3  Greenl.  Kv.,  t-i;  251,  319. 

3.  Notice  to  Adverse  Party.  —  Rhoades  v. 
Selin,  4  Wash.  (LI.  S.)  715;  Keene  v.  Meade,  3 
Pet.  (U.  S.)  I;  Pfister  v.  Superior  Ct.,  64  Cal. 
400;  Dambmann  I/.  White,  48  Cal.  439;  Malone 
7'.  Robinson,  77  Ga.  719;  Stierle  v.  Kaiser, 
45  La.  Ann.  580;  Cronkhite  v.  Mills,  76  Mich. 
66g;  Burton  r'.  Galveston,  etc.,  R.  Co.,  6i 
Tex.  526. 

Waiver.  —  The  right  to  notice  or  service  of  a 
copy  of  the  interrogatories  is  waived  by  a  writ- 
ten acceptance  of  service,  or  waiver  of  cross- 
interrogatories.  Cherry  v.  Baker,  17  Md.  75; 
Scott  V.  Scott,  17  Md.  78;  Cook  v.  Martin,  5 
Smed.  &  M.  (Miss.)  379;  Moore  Gammel,  13 
Tex.  120;  Linskie  v.  Kerr,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  765.  And  a  party  who 
gets  a  continuance  in  order  to  enable  him  to 
file  cross-interrogatories  cannot  object  that  the 
notice  was  too  short.  Hobart  v.  Jones,  5 
Wash.  385. 

Upon  Whom  Service  to  Be  Made.  —  The  service 
may  be  made  on  the  plaintiff  or  his  attorney. 
Jackson  v.  Hughes,  6  Ala.  257. 

A  Party's  Neglect  to  File  Cross-interrogalwries 

and  to  sign  the  interrogatories  propounded, by 
his  adversary  is  no  ground  of  objection  to  the 
deposition.  O'Neill  v.  Henderson,  15  Ark. 
235- 

And  After  a  Decree  Pro  Confesso  the  party  in 
contempt  is  not  entitled  to  notice.  Atkisson 
V.  Atkisson,  17  Ala.  256. 

The  filing  of  interrogatories  is  not  always 
necessary.  Wiggins  v.  Pryor,  3  Port.  (Ala.) 
430. 

The  interrogatories  need  not  be  annexed  to 
the  commission.  Glenn  v.  Hunt,  120  Mo. 
330. 

General  Interrogatories.  —  Usually  the  inter- 
rogatories close  with  a  general  interrogatory, 
requesting  the  witness  to  state  fully  any  other 
facts  within  his  knowledge.  This  must  be 
answered  as  well  as  the  others,  Richardson  v. 
Golden,  3  Wash.  (U.  S.)  109;  and  it  is  unobjec- 
tionable if  a  material  part  of  the  evidence 
comes  out  in  the  answer  thereto,  Rhoades  v. 
Selin,  4  Wash.  (U.  S.)  715. 

Cross-interrogatories.  —  The  filing  of  cross- 
interrogatories  without  objection  to  the  notice 


of  the  time  and  place  of  taking  the  deposition 
is  a  waiver  bf  such  objection.  Potts  v.  Cole- 
man, 86  Ala.  94.  They  may  be  filed  at  any 
time  before  the  issue  of  the  commission, 
though  the  statutory  ten  days  have  passed. 
East  Tennessee,  etc.,  R.  Co.  v.  Watson,  go 
Ala.  41;  but  in  Nc7ii  York  need  not  be  served 
on  the  adverse  party,  Krauss  v.  Hallbeimer, 
23  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  317. 

4.  Oral  Examinations. —  In  the  United  States 
Supreme  Court,  for  convenience,  testimony  is 
usually  taken  by  deposition  and  not  orally. 
The  Samuel,  3  Wheat.  (U.  S.)  77. 

Evidence  attacking  the  authenticity  of  copies 
of  surveys  and  patents  exhibited  in  the  record 
should  be  given  by  deposition,  and  not  orally 
at  the  hearing.  Poiorf  v.  Fishback,  2  A.  K. 
Marsh.  (Ky  )  171. 

In  England  the  examination  may  be  by 
written  interrogatories  or  orally,  or  both. 
Pole  V.  Rogers,  3  Bing.  N.  Cas.  780,  32  E.  C. 
L.  328;  Solaman  7'.  Cohen,  15  Jur.  362. 

And  in  the  United  States  courts  sitting  in 
equity  the  examination,  by  consent  of  the  par- 
ties, may  be  oral.  Story  v.  Livingston,  13  Pet. 
(U.  S.)  359:  but  the  testimony  in  chancery 
cases  should  nevertheless  appear  in  the  rec- 
ord. White  V.  Morrison,  11  111.  361. 

The  term  "  nonresident  witness,"  as  used 
in  section  28  of  the  Illinois  Evidence  Act, 
means  a  witness  who  does  not  reside  in  the 
county  of  the  suit  as  well  as  one  who  does  not 
reside  in  the  state,  and  the  right  to  oral  exam- 
ination exists  in  both  instances.  Gardner  v. 
Meeker,  169  111.  40. 

A  circuit  court  in  Illinois  has  no  right  to 
prevent  a  party  from  offering  oral  evidence  in 
equily.    Owens  v.  Ranstead,  22  111.  161. 

In  the  trial  by  a  jury  of  an  issue  out  of 
chancery,  oral  testimony  is  always  admissible, 
but  depositions  may  also  be  used  unless  the 
court  directs  otherwise.  Savings  Bank  v. 
Benton,  2  Mete.  (Ky.)  240. 

In  Kentuckv  depositions  may  be  taken  upon 
oral  interrogatories.  Smith  v.  Leavill,  (Ky. 
1895)  29  S.  W.  Rep.  319;  McCampbell  -■.  Mc- 
Campbell,  (Ky.  1898)  46  S.  W.  Rep.  18. 

In  Netv  York  one  party  has  a  right  to  insist 
on  an  oral  examination  within  the  state, 
against  the  objections  of  the  other,  and  it  is 
improper  for  the  court  to  require  written  inter- 
rogatories. Clark  V.  Sullivan,  (Supreme  Ct.) 
8  N.  Y.  Supp.  565;  Laidley  v.  Rogers,  23  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  110,  67  Hun 
(N.  Y.)  653. 

In  Wisconsin  depositions  taken  outside  the 
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Oral  and  Written  Interrogatories  in  Same  Deposition.  —  Whether  both  oral  and  written 
interrogatories  may  be  used  in  taking  the  same  deposition,  is  not  decided  with 
unanimity  in  the  different  states.* 

4.  Naming  the  Witness  —  Open  Commission. — A  commission  to  take  the 
depositions  of  witnesses  not  named  is  called  an  open  commission,  and  may  be 
granted  in  a  proper  case,  but  usually  the  law  looks  with  suspicion  upon  com- 
missions of  this  kind,  and  is  unfavorable  to  their  issue  under  ordinary 
circumstances.* 


state  upon  oral  interrogatories  are  admissible. 
Neeves  v.  Gregory,  86  Wis.  319. 

1,  Oral  and  Written  Interrogatories  in  Same 
Deposition.  —  A  United  States  court  sitting  in 
admiralty  may  allow  the  oral  cross-examina- 
tion of  foreign  witnesses  as  a  condition  of  the 
waiver  of  objections  to  the  motion  for  a  com- 
mission. The  Steamship  Louisiana,  i  Ben.  (U. 
S.)  328.  But  in  equity,  if  the  power  exists,  it 
should  not  be  used  except  in  a  clear  case  of 
necessity.  Coates  11.  Merrick  Thread  Co.,  41 
Fed.  Rep.  73,  24  Blaichf.  (U.  S.)  478. 

In  Colorado,  where  a  deposition  had  been 
taken  upon  ora  interrogatories  and  thereafter 
written  interrogatories  were  sent  by  one  party 
and  put  to  the  witness  by  the  magistrate,  the 
whole  was  excluded,  although  the  statute  pro- 
vides for  taking  depositions  by  oral  and  by 
written  interrogatories.  Neviit  v.  Crow,  i 
Colo.  App.  453. 

In  Louisiana  an  examination  upon  written 
interrogatories  must  be  restricted  to  them, 
unless  by  consent  of  both  parties.  Stagg  v. 
Pomroy,  3  La.  Ann.  16. 

But  in  A^c-cu  York,  where  the  interrogatories 
are  written,  the  adverse  party  may  be  allowed 
to  cross-examine  orally,  with  leave  to  the 
moving  party  to  examine  orally  if  he  pleases. 
Laidley  v.  Rogers,  23  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  110,  67  Hun  (N.  Y.)  653;  Ander- 
son V.  West,  9  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  2og. 

A  party  to  a  suit  in  Wisconsin  having  been 
examined  in  his  own  behalf  on  commission 
and  written  interrogatories,  his  adversary  can- 
not cross-examine  him  orally.  Neeves  v. 
Gregory,  86  Wis.  319.  But  objection  that  oral 
interrogatories  were  put  by  the  commission 
comes  too  late  after  the  trial  has  begun. 
Goodland  v.  Le  Clair,  78  Wis.  176. 

2.  Open  Commission  —  Witness  Not  Named.  — 
Farmer  v.  Farmer,  86  Ahi.  322;  Sirayer  v.  Wil- 
son, 54  Iowa  565;  Lentilhon  v.  Bacon,  (Su- 
preme Ct.)  20  N.  Y.  Supp.  488,  6s  Hun  (N.  Y.) 
626;  Wright  V.  Jessup,  3  Duer  (N.  Y.)  642; 
McMahon  v.  Allen,  18  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  292. 

An  open  commission  is  one  wherein  the  wit- 
nesses to  be  examined  arc  not  named  or  the 
place  of  examination  is  not  fixed.  Anderson's 
Law  Diet. 

As  to  What  Circumstances  Justify  the  Issue  of 
an  Open  Commission,  the  decisions  are  not  en- 
tirclv  unifortii. 

In  the  Federal  Courts  Sitting  in  Admiralty  the 

testimony  of  witnesses  iiol  iiamcil  in  the  com- 
mission may  be  taken,  but  it  must  l^e  shown 
after  the  commission  is  executed  and  returned 
that  the  names  of  such  witnesses  and  the  ma- 
teriality of  their  testimony  were  unknown  to 
the  moving  party  when  the  commission  was 


granted  and  sent  out.  The  Infanta,  Abb. 
Adm.  263. 

Where  the  Testimony  Relates  to  Pedigree  the 

witnesses  need  not  be  named.  Parker  v. 
Nixon,  I  BalJw.  (U.  S.)  291. 

And  in  Massachusetts,  under  a  commission  to 
take  the  depositions  of  "J.  S.  and  other  mem- 
bers of  the  bar  in  P.,"  the  depositions  of  such 
other  members  of  the  bar  may  be  taken,  if  no 
objection  is  raised  before  the  commission 
issues.  Richardson  v.  Forepaugh,  7  Gray 
(Mass.)  546. 

In  New  York  it  is  said  that  an  open  commis- 
sion to  take  depositions  out  of  the  state  will  not 
be  granted  but  for  the  strongest  and  most  con- 
vincing reasons.  Lentilhon  n.  Bacon,  (Supreme 
Ct.)  20  N.  Y.  Supp.  488,  65  Hun  (N.  Y.)  626; 
Einstein  v.  General  Electric  Co.,  g  N.  Y.  App. 
Div.  570;  Predigested  Food  Co.  v.  Scott,-  28 
N.  Y.  App.  Div.  5g;  Hemenway  v.  Knudson, 
73  Hun  (N.  Y.)  227.  And  the  witnesses  should 
at  least  be  described,  or  limited  to  residents  of 
the  state  where  the  commission  is  to  be  exe- 
cuted.   Darling  v.  Klock,  74  Hun  (N.  Y.)  248. 

It  should  not  be  granted  merely  because  the 
witnesses  are  hostile  to  the  applicant.  Kaemp- 
fer  V.  Gorman,  22  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  34,  63  Hun  (N.  Y.)  631. 

But  in  an  action  for  breach  of  warranty  and 
false  representations  the  fact  that  the  appli- 
cant's witnesses  in  another  state  had  long  sus- 
tained friendly  business  relations  with  the 
adverse  party  warrants  its  issue,  Jones  v. 
Hoyt,  10  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  324, 
63  How.  Pr.  (N.  Y.)  94;  as  does  the  fact  that 
the  applicant  has  no  exact  knowledge  of  the 
business  involved,  of  the  persons  having  the 
books  and  papers,  or  of  the  witnesses  who 
should  be  examined;  but  the  commission 
should  be  limited  to  the  examination  of  such 
persons.  Hart  v.  Ogdensburg,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  556. 

And  where  the  facts  alleged  by  the  appli- 
cant's affidavit  warrant  the  issue  and  are  be- 
yond dispute,  it  is  immaterial  that  they  are 
alleged  on  information  and  belief.  Hart  -'. 
Ogdensburg,  etc.,  R.  Co.,  22  N.  Y.  Supp.  401, 
67  Hun  (N.  Y.)  556.  Nor  will  the  discretion 
of  the  court  in  the  matter  of  granting  an  open 
commission  be  disturbed  on  appeal  except  in 
a  clear  case  of  abuse.  Jones  v.  Hoyt,  10  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  324,  63  How.  Pr. 
(N.  Y.)  94;  Bunnell  v.  Coles,  23  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  615. 

The  fact  that  an  open  commission  has  been 
granted  in  another  action  is  no  reason  for  re- 
fusing to  grant  the  one  prayed  for,  unless  the 
objector  consents  to  have  the  deposition  taken 
in  the  other  case  used  on  the  trial.  Bliss  v. 
Hornthal,  87  Hun  (N.  Y.)  no. 
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5.  Formalities  of  Issue  —  a.  TiiE  COMMISSION.  — Whether  a  commission  is 
■or  is  not  necessary,  depends  upon  the  statutes.  As  already  stated,  in  many 
states  of  the  Union  depositions  may  be  taken  under  certain  circumstances 
before  a  niai^istrate  without  a  commission.* 

Title  of  the  Cause.  —  Immaterial  variations  in  the  names  of  either  or  both 
parties,  or  the  capacity  in  which  they  sue,  do  not  invalidate  the  commission  if 
it  clearly  appears  in  what  suit  the  deposition  is  to  be  used.* 

Waiver.  —  The  issue  of  a  commission  may  be  waived,  and  a  written  agree- 
ment by  the  parties  or  counsel  is  sufficient  for  that  end.^ 

Lost  Commission.  —  Where  the  commission  has  been  lost,  its  issue  may  be 


Y.  App.  Div.  570,  where  the  court  considered 
the  iiKilter  "  a  fishing  examination  "  and  re- 
fused to  grant  the  commission. 

In  Fennsylvania,  if  tlie  names  of  the  wit- 
nesses arc  not  set  forth,  the  court  may,  for 
proper  cause,  direct  such  information  to  be 
^iven.  Lowry's  Estate,  17  Pa.  Co.  Ct.  Rep. 
131.  But  the  witnesses  need  not  always  be 
named.     Hcaton      Findlay,  12  Pa.  St.  304. 

Where  Certain  of  the  Witnesses  Not  Examined. 

—  When  the  commission  has  been  returned 
without  the  e.xamination  of  certain  witnesses 
named  therein,  such  witnesses  cannot  be 
thereafter  examined  under  the  commission. 
Benedict  -'.  Richardson,  68  Hun  (N.  Y.)  202. 
But  the  depositions  of  the  witnesses  who  were 
examined  are  admissible.  Schunior  v.  Rus- 
sell, S3  Tex.  83. 

Missouri.  — •  Where  the  statute  provides  that 
the  commission  shall  authorize  the  commis- 
sioner to  lake  the  depositions  of  such  persons 
as  shall  be  named  by  either  party,  it  is  error  to 
grant  a  commission  authorizing  him  to  take 
the  depositions  of  such  persons  as  shall  be 
named  by  the  plaintiff  only.  McLean 
Thorp,  4  Mo.  256. 

1.  Whether   Commission  Necessary  —  Statutes. 

—  The  statutes  of  the  Uni/c-d  States  concerning 
the  taking  of  depositions  df  bene  esse  do  not 
apply  to  the  Supreme  Court,  in  which  testi- 
mony is  taken  only  by  a  commission  issued 
according  to  its  rules.  The  Argo,  2  Wheat. 
<U.  S.)  287;  The  London  Packet,  2  Wheat.  (U. 
S.  371.  IBut  these  rules  do  not  warrant  the 
issue  of  a  commission  by  the  Supreme  Court, 
pending  an  appeal,  to  take  the  testimony  of 
aged  and  infirm  witnesses  for  use  in  the  court 
below  upon  a  new  trial,  for  application  should 
be  made  to  the  lower  court  under  U.  S.  Rev. 
Stat.,  §  866.  Richter  v.  Union  Trust  Co.,  115 
U.  S.  55- 

In  the  circuit  and  district  courts  a  dedimus 
will  not  be  granted  if  the  deposition  can  be 
taken  under  the  statute  de  bene  esse.  The 
Argo,  2  Wheat.  (U.  S.)  287;  Turner  v.  Shack- 
man,  27  Fed.  Rep.  183. 

In  Iowa  a  deposition  taken  under  a  commis- 
sion issued  in  the  name  and  by  the  clerk  of  a 
district  court  may  be  read  in  a  county  court. 
Pelamourges  v.  Clark,  g  Iowa  i. 

In  general  no  commission  is  necessary  if  the 
deposition  is  to  be  taken  within  the  state.  Hall 
V.  Acklen,  g  La.  Ann.  2ig;  or  within  the 
county  of  trial,  though  the  witness  lives  out 
of  the  state,  Anderson  v.  Easton,  16  Iowa  56; 
or  if  the  deposition  is  to  be  taken  by  both  par- 
ties, Dawson  v.  Tibbs,  4  Yeates  (Pa.)  349. 

In  Massachusetts  depositions  may  be  taken 
in  term  time  during  a  recess  of  the  court. 
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without  a  commission,  if  notice  is  given  to  the 
adverse  party.    Jones  v.  Spring,  7  Mass.  251. 

In  Montana  sworn  declarations  before  a 
magistrate  in  a  foreign  state,  taken  without  a 
commission,  are  admissible  upon  an  uncon- 
tested application  for  letters  of  administration 
to  prove  death  and  intestacy.  In  re  Liter,  19 
Mont.  474. 

A  commission  is  sometimes  necessary, 
Bleecker  v.  Bond,  3  Wash.  (U.  S.)  529;  Lewis 
V.  Owen,  I  Ired.  Eq.  (36  N.  Car.)  290;  Western 
Union  Tel.  Co.  v.  Haman,  2  Tex.  Civ.  App. 
100;  or  a  recorded  order  by  authority  of  the 
court,  or,  in  vacation,  of  the  clerk,  McCand- 
lass  V.  Polk,  10  Humph.  (Tenn.)  617.  And  a 
deputy  clerk  may  issue  a  commission  when  it 
is  ordered  by  the  court.  Rhodes  v.  Myers,  16 
La.  Ann.  398;  Brooks  v.  Brooks,  16  S.  Car. 
621. 

Delivery  to  Witness.  —  The  commission  is 
not  invalidated  by  its  delivery  to  the  witness 
instead  of  to  the  commissioner.  Phelps  v. 
Walkey,  84  Iowa  120.  But  in  IVisconsiji  the 
commissioner  must  issue  to  the  person  named 
in  the  rule  entered,  unless  otherwise  ordered. 
Sydnor  v.  Palmer,  9  Wis.  226. 

2.  Title  of  Cause  —  Immaterial  Errors.  —  Dixon 
:'.  Steele,  5  Hayw.  (Tenn.)  28. 

It  was  so  held  where  the  plaintiff  was  rep- 
resented as  suing  individually  instead  of  as 
executor,  Reese  v.  Beck,  24  Ala.  651;  where  a 
party  was  described  as  "A,  administrator," 
without  giving  the  name  of  the  intestate, 
Buckner  v.  Stewart,  34  Ala.  529;  where  only 
a  firm  name  was  given  instead  of  the  names 
of  all  the  partners,  Evans  v.  Norris,  t  Ala. 
511 ;  where  a  name  was  given  as  "  Lewis"  in- 
stead of  ' '  Louis,"  Marr  v.  Wetzel,  3  Colo.  2 ;  or 
"  George  M."  instead  of  "  John  M.,"  Mon- 
teeth  V.  Caldwell,  7  Humph.  (Tenn.)  13;  or 
"  Robert  G."  instead  of  "  Rowland  G.,"  Jor- 
dan V.  Hazard,  10  Ala.  221.  Cont?a,  where 
the  defendants  were  described  as  executors  of 
"  John  Turner  "  instead  of  "  John  Peterson," 
and  it  was  not  shown  that  there  was  no  case 
on  the  docket  against  the  executors  of  John 
Turner.    ElHcott      Turner,  4  Md.  476. 

3.  How  Commission  May  Be  Waived.  —  Delisle 
V.  McGillivary,  24  Mo.  App.  680. 

The  Appearance  of  the  Adverse  Party  and  his 
cross-examination  of  the  witness  constitute  a 
waiver  of  notice  of  the  taking,  but  not  a 
waiver  of  a  dedimus.  Seymour  v.  Farrell,  51 
Mo.  9?:  Ragan  r-.  Cargill,  24  Miss.  540. 

Objection  to  the  Want  of  a  Dedimus  should  be 
made  in  the  court  to  which  the  deposition  is 
returnable,  Cardwell  v.  Sprigg,  I  B.  Men. 
(Ky.)  369;  and  not  in  the  appellate  court, 
Eldridge  v.  Turner,  11  Ala.  1050. 
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proved  by  the  fact  that  a  fee  was  charged  for  issuing  it,  and  the  depositions 
taken  under  it  are  admissible.* 

b.  Application.  —  Usually  the  application  must  show  by  allegation  or 
affidavit  the  names  of  the  witnesses  and  the  subject-matter  and  materiality  of 
the  testimony  expected.* 

c.  Seal  —  Signature  of  Clerk.  —  The  commission  should  be  issued 
under  the  seal  of  the  court,  which  authenticated  it  as  having  issued  by 
authority  of  the  court. ^ 


1.  Lost  Commission  —  How  Issue  Provable.  — 

Givens  v.  Manns,  6  Munf.  (Va.) 

2.  Application  Must  Show  Names  of  Witnesses 
and  Subject-matter  and  Materiality  of  Testimony. 
—  Hodell  Furniture  Co.  v.  Leonard,  17  Pa. 
Co.  Ct.  Rep.  513. 

The  rule  is  otherwise  in  New  York  with  re- 
spect to  depositions  to  be  taksn  out  of  the 
state,  Cadmus  v.  Oakley,  2  Dem.  (N.  Y.)  298; 
except  where  the  applicant  has  been  guilty  of 
laches,  Rathburn  v.  Ingersoll,  34  N.  Y.  Super. 
Ct.  211;  Hart  v.  Ogdensburg  R.  Co.,  67  Hun 
(N.  Y.)  556;  but  not  in  the  case  of  those  taken 
within  the  state.  In  re  Bryan,  3  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  289;  Simmonds  v.  Hudson, 
4  Abb.  N.  Cas.  (N.  Y.  County  Ct.)  247,  note; 
Greer  v.  Allen,  15  Hun  (N.  Y.)  432;  Hale  v. 
Rogers,  22  Hun  (M.  Y.)  19;  Crooke  v.  Corbin, 
23  Hun  (N.  Y.)  176. 

Crossing  the  commission  waives  objection 
on  this  ground.  Quadras  v.  Webster,  11  La. 
Ann.  203. 

The  application  may  be  made  by  counsel. 
Brooks  "■.  Brooks,  16  S.  Car.  621;  and  notice 
thereof  must  usually  be  given,  Arnold  v.  Nye, 
23  Micli.  286;  but  is  waived  by  consent  to  the 
issue  of  the  commission  and  admission  of 
service  of  the  interrogatories  before  issue, 
Cherry  v.  Baker,  17  Md.  75. 

Affidavit.  —  .-\n  aihdavit  is  often  required 
from  the  applicant,  Folse  v.  Kittredge,  15  La. 
Ann.  222;  but  not  universally,  Thomas  v. 
Davis,  7  B.  Mon.  (Ky.)  227;  and  objection  to 
its  absence  is  waived  by  filing  cross-interroga- 
tories, Birmingham  Union  R.  Co.  v.  Alexan- 
der, 93  Ala.  133;  Bradford  v.  Cooper,  i  La. 
Ann.  325;  or  by  written  stipulation,  Pickard  v. 
Bates,  38  III.  40. 

It  should  be  made  by  the  party  in  person, 
not  by  attorney,  unless  some  excuse  is  shown. 
Clark  V.  Sullivan,  (Supreme  Ct.)  8  N.  Y.  Supp. 
565.  Contra,  Murray  v.  Kirk,  i  Cow.  (N.  Y.) 
210. 

It  may  be  made  before  the  clerk,  Wolfe  i'. 
Parham,  18  Ala.  441;  or  before  an  attorney  of 
record  in  the  case,  Gary  v.  Burnett,  16  S.  Car. 
632. 

After  a  lapse  of  sufficient  time  the  courts 
will  presume  that  an  affidavit  was  taken  and 
lost.  Perkins  v.  Hawkins,  9  Gratt.  (Va.)  649. 
And  such  loss  may  be  proved  by  the  clerk. 
Taylor  v.  Illinois  Bank,  7  T.  B.  Mon.  (Ky.) 
57f'. 

The  Residence  of  the  Witness  should  appear  if 
knovvn.  Objecli<jn  on  this  ground  need  not 
be  made  before  issue.  McWilliams  v.  Mc- 
Wiliiams,  68  Cia.  459. 

Laches  of  Applicant.  —  In  Matter  of  Hodg- 
man,  11  N.  Y.  .Xpp.  Div.  344,  it  was  held  that 
where  an  application  to  obtain  the  testimony 
of  a  large  number  of  witnesses  in  different 
states  was  not  made  until  after  the  trial  Ijefore 
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the  surrogate  had  proceeded  for  a  considerable 
period,  and  after  a  large  amount  of  testimony 
had  been  taken,  and  when  the  surrogate's 
term  of  office  was  about  to  expire,  it  was  dis- 
cretionary with  the  surrogate  to  grant  or  deny 
the  application. 

Delay  in  Kaking  Application. —  In  Margulies 
V.  Damrosch,  24  N.  V.  App.  Div.  15,  the  de- 
fendant's motion  for  a  commission  was  re- 
sisted by  the  plaintiff  on  the  ground  of  laches, 
but  as  it  appeared  that  the  delay  had  been 
caused  by  technical  objections  interposed  by 
the  plaintiff  to  previous  applications  of  the  de- 
fendant, the  motion  was  granted. 

3.  Seal  of  the  Court.  —  Plummer  v.  Roads,  4 
Iowa  5S7;  Smith  v.  North  American  Min.  Co., 
I  Nev.  423. 

The  absence  of  a  seal  is  fatal.  Blakeslee  v. 
Dye,  I  Colo.  App.  118;  Mason,  etc..  Organ 
Co.  V.  Pugsley,  19  Hun  (N.  Y.)  282;  Ford  v. 
Williams,  24  N.  Y.  359;  Freeman  v.  Lewis,  5 
Ired.  L.  (27  N.  Car.)  91.  Contra,  The  Oriental 
V.  Barclay,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  117. 

But  in  North  Carolina,  where  the  commis- 
sion is  for  the  taking  of  depositions  within  the 
county  no  seal  is  required;  but  aliter  when  the 
commission  goes  without  the  county.  Mc- 
Aner  V.  Rhea,  (N.  Car.  1898)  30  S.  E.  Rep.  128. 

Sufficiency  of  Seal.  —  Wax  need  not  be  used; 
an  impression  of  the  seal  upon  paper  is  suffi- 
cient.   Meyers  v.  Russell,  52  Mo.  26. 

Waiver.  —  The  necessity  for  a  seal  is  waived 
by  a  stipulation  between  counsel  "  that  the 
annexed  commission  do  issue."  Churchill  v. 
Carter,  15  Hun  (N.  Y.)  385. 

Where  the  Seal  of  the  Wrong  Court  Has  Been 
Placed  on  the  Commission  and  tlie  ilcposiiitin 
taken  thereunder  has  been  returned  to  the 
proper  court,  it  is  not  error  in  sustaining  a 
motion  to  suppress  the  deposition  to  order  the 
clerk  to  attach  the  proper  seal  to  the  commis- 
sion and  return  it  with  the  deposition  to  the 
commissioner,  with  directions  that  he  cause 
the  witness  to  appear,  and,  after  hearing  the 
deposition  read  over,  to  subscribe  anil  swear 
to  it  again,  and  certify  it  back  to  the  court. 
Byington  v.  Moore,  62  Iowa  4"o. 

Teste.  —  The  signature  of  the  judge,  without 
that  of  the  clerk,  is  sufficient.  Goodyear  v. 
Vosburgh,  41  How.  Pr.  (N.  Y.  Supreme  Ct.) 
421. 

Under  a  statute  that  the  commission  may  be 
issued  tested  by  a  deputy  clerk,  one  tested  in 
the  name  of  the  clerk  Ijy  his  deputy  in  the 
form  "A,  clerk,  by  B,  D.  C,"  is  properly 
signed.    Miller  v.  George,  30  S.  Car.  526. 

The  omission  of  the  subscription  of  the  clerk 
of  court  when  the  commission  and  usual  attes- 
tation clause  are  in  his  handwriting,  will  not 
render  the  deposition  inadmissible.  Stcptoe 
V.  Read,  19  Gratt.  (Va.)  i. 
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IX.  Formalities  After  Issue  and  Before  Taking  Testimony  —  1.  Notice  — 

a.  In  GK.NliKAL.  —  Usually  notice  must  be  given  to  all  persons  known  to  be 
interested  in  the  subject-matter  to  which  the  testimony  is  to  relate,  apprising 
them  of  the  time  and  j)lace  of  the  examination,  and  generally  of  the  names  of 
the  witnesses,  the  parties  to  the  suit,  and  the  magistrate  or  commissioner 
before  whom  the  testimony  is  to  be  taken.* 

Effect  of  Lack  of  Proper  Notice.  —  Depositions  taken  without  the  notice  prescribed 
by  statute  are  inadmissible.*-* 

Opportunity  of  Adverse  Party  to  File  Cross-Interrogatories.  —  But  if  the  examination  is 
upon  written  interrogatories,  it  is  generally  suf^cient  if  the  adverse  party  has 
an  opportunity  to  file  cross-interrogatories,  and  if  he  does  so  further  notice  to 
him  is  unnecessary.-"* 


1.  General  Rule  as  to  Notice.  • —  i  Greenl.  Ev., 
§  321. 

United  States.  —  Brown  v.  Pratt,  2  Cranch 
(C.  C.)  253;  Walsh  V.  Rogers,  13  How.  (U.  S.) 
286;  The  Argo,  2  Gall.  (U.  S.)  314;  Bell  v. 
Nfiinmon,  4  McLean  (U.  S.)  539;  Goodhue  v. 
Bartlett,  5  McLean  (U.  S.)  186;  Allen  v.  Blunt, 
2  Woodb.  &  M.  (U.  S.)  121;  Dick  v.  Runnels, 
5  How.  (U.  S.)  7. 

Arkansas. — Hyde  v.  Benson,  6  Ark.  396; 
Harris  v.  Hill,  7  Ark.  452,  46  Am.  Dec.  295; 
Johnston  v.  Ashley,  7  Ark.  470;  Crittenden  v. 
Woodruff,  II  Ark.  82;  Lindaner  v.  Delaware 
Mut.  Safety  Ins.  Co.,  13  Ark.  461;  Bailey  v. 
Wright,  24  Ark.  73. 

Connecticut.  —  Fowler  v.  Norton,  2  Root 
(Conn.)  25;  Amos  v.  Payne,  2  Root  (Conn.) 
156;  Lawrence  v.  Phelps,  2  Root  (Conn.)  334; 
Daggett  V.  Tallman,  8  Conn.  168;  Sharp  v. 
Lockwood,  12  Conn.  155;  Lyon  v.  Ely,  24 
Conn.  507;  Masters  v.  Warren,  27  Conn.  293; 
Phelps  V.  Hunt,  40  Conn.  97. 

Illinois. —  Lewis  v.  Fish,  40  111.  App.  372. 

Indiana.  ■ —  Henthorn  v.  Doe,  I  Blackf.  (Ind  ) 
157;  Cefret  v.  Burch,  i  Blackf.  (Ind.)  400; 
Coffin  V.  Anderson,  4  Blackf.  (Ind.)  395; 
Hipes  V.  Cochran,  13  Ind.  175;  Hobbs  v.  God- 
love,  17  Ind.  359;  Prather  v.  Pritchard,  26 
Ind.  65;  Manning  v.  Gasharie,  27  Ind.  399. 

Vermont. —  Hough  v.  Lawrence,  5  Vt.  299; 
Wainwright  v.  Webster,  11  Vt.  576,  34  Am. 
Dec.  707;  Brintnall  v.  Saratoga,  etc.,  R.  Co., 
32Vt.  665;  Pratt  7'.  Battles,  34  Vt.  391 ;  Spauld- 
ing  V.  Ludlow  Woolen  Mill,  36  Vt.  150;  Fergu- 
son V.  Morrill,  Brayt.  (Vt.)  40. 

If  sufficient  notice  was  actually  given  the 
depositions  are  admissible,  though  the  court 
omitted  to  specify  the  notice  to  be  given. 
Parker  v.  Haggerty,  i  Ala.  632;  Brahan  1'. 
Debrell,  i  Stew.  (Ala.)  14;  Lesne  v.  Pomphrey, 
4  Ala.  77. 

In  Maryland  there  are  two  methods  of  giving 
notice  of  the  execution  of  a  foreign  commis- 
sion, namely,  actual  notice,  given  directly  by 
the  commissioner,  and  constructive  notice  by 
filing  interrogatories  in  the  clerk's  office  before 
the  commissioner  goes  out.  Hatton  v.  Mr- 
Clish,  6  Md.  407;  Calvert  v.  Coxe,  i  Gill  (Md.) 
97;  Boreing  v.  Singery,  2  Har.  &  J.  (Md.)  455; 
Owings  V.  Norwood,  2  Har.  &  J.  (Md.)  98. 

Notice  of  an  ex  parte  commission  under  the 
Maryland  statute  of  1820  need  not  be  given  to 
the  defendant.  Brooke  v.  Berry,  2  Gill  (Md.) 
83. 

In  Alabama  notice  need  not  be  given  to  a 
party  residing  out  of  or  absent  from  the  county 


and  having  no  agent  or  attorney  therein. 
Oxford  Iron  Co.  v.  Quinchett,  44  Ala.  487. 

Who  May  Object  to  Want  of  Notice.  —  A  party 
who  is  notified,  Glenn  v.  Glenn,  17  Iowa  498; 
French  v.  Canada  Southern  R.  Co.,  42  Mich. 
64;  or  waives  notice,  Linskie  v.  Kerr,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  765,  cannot 
object  because  another  party  is  not  notified. 

Deposition  Not  Evidence  for  Party  Not  Notified. 
—  In  Garnett  v.  Yoe,  17  Ala.  74,  it  was  held 
that  a  deposition  taken  without  notice  to  the 
opposite  party,  and  without  his  attendance  or 
cross-examination  of  the  witness,  is  not  ad- 
missible as  evidence  for  him. 

Effect  of  Refusal  of  Party  to  Take  Deposition.  — 
But  if  the  party  giving  the  notice  is  present, 
and  refuses  to  take  the  deposition,  the  adverse 
party  may  proceed  to  take  it  without  further 
notice.    Crabb  v.  Orlh,  133  Ind.  ir. 

2.  Where  Proper  Notice  Not  Given.  —  Under- 
wood V.  Lacapere,  10  La.  Ann.  766;  Bryant  v. 
Commonwealth  Ins.  Co.,  9  Pick.  (Mass.)  485; 
Millikin  v.  Smoot,  71  Tex.  759,  10  Am.  St. 
Rep.  813. 

It  should  appear  on  the  face  of  the  deposition 
or  of  record  that  it  was  taken  according  to 
notice.  Collins  v.  Elliott,  i  Har.  &  J.  (Md.) 
i;  Boering  v.  Singery,  2  Har.  &  J.  (Md.)  455; 
Young  v.  Mackall,  3  Md.  Ch.  398;  Williams  v. 
Banks,  5  Md.  198;  Matthews  v.  Dare,  20  Md. 
248;  Pickett  V.  Ford,  4  How.  (Miss.)  246. 

Where  a  deposition  taken  without  notice  is 
the  only  basis  for  a  master's  report  upon 
which  a  decree  rests,  the  decree  should  be  re- 
versed.   Gordon  v.  Warfield,  74  Miss.  553. 

Under  the  Kentucky  statute  concerning  the 
boundaries  of  land,  a  deposition  cannot  be 
taken  against  a  person  known  to  the  party 
taking  it,  and  living  in  the  county  \vhete  ihe 
land  lies,  unless  he  had  notice.  Henderson  v. 
Howard,!  A.  K.  Marsh.  (Ky.)  26. 

Depositions  cannot  be  taken  in  a  suit  in  a 
probate  court  against  an  administrator  with- 
out his  presence  or  consent.  Case  v.  Huey, 
26  Kan.  553. 

In  Dunlop  v.  Munroe,  i  Cranch  (C.  C.)  536, 
it  was  held  that  a  deposition  taken  without 
notice  and  not  upon  interrogatories,  under  a 
commission  issued  by  consent,  could  not  be 
read  in  evidence. 

3.  Opportunity  to  File  Cross- Interrogatories.  — 
Wisdom  V.  Reeves,  no  Ala.  418;  Bradford  v. 
Cooper,  I  La.  Ann.  325;  Hall  v.  Acklen,  g  La. 
Ann.  219;  Owings  v.  Norwood,  2  Har.  &  J. 
(Md.)  96;  Law  V.  Scott,  5  Har.  &  J.  (Md.)  438; 
Parker  v.  Sedgwick,  5  Md.  281. 
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Substantial  Compliance  with  Statute.  —  And  substantial,  though  not  formal,  com- 
pliance with  the  statute  is  sufficient.* 

b.  Kind  of  Notice  —  Whether  Written  or  Oral.  —  In  the  absence 
of  statutory  provision  or  rule  of  court  to  the  contrary,  oral  notice  is  sufficient, 
at  least  when  the  fact  of  notice  is  not  denied.* 

C.  Contents  of  Notice  ■ —  Name  of  Magistrate  or  Commissioner. —  The  magistrate 
or  commissioner  before  whom  depositions  are  to  be  taken  should  be  named 
or  described  in  the  notice.* 

The  Names  of  the  Witnesses  to  be  examined  should  as  a  rule  be  given  in  the 
notice.^ 

Eesidence  of  Witness.  —  Where  it  is  required  that  the  residence  of  the  witness- 
be  stated  ill  the  notice,  it  is  sufficiently  stated  by  an  indorsement  on  the  back  of 
interrogatories  served  on  tlie  attorney  of  the  adverse  party.* 

Name  of  Tribunal  and  Title  of  Action.  —  Where  the  caption  of  a  notice  includes 
the  name  of  the  court  and  the  title  of  the  action,  and  the  body  of  the  notice 


1.  Substantial  Compliance  with  Statute  Suffi- 
cient.—  Dorrancc  v.  Hutchinson,  22  Me.  35"; 
Bundy  j-.  Hyde,  50  X.  H.  116:  Alexander  v. 
Alexander,  5  Pa.  St.  277:  Stephens  v.  Joyal, 
45  Vt.  325. 

Where  notice  is  entitle  d  in  two  distinct  cases 
between  the  same  parties  it  will  be  presumed 
until  the  contrary  is  shown  that  the  two  cases 
were  upon  the  same  matter  and  that  the 
irregolarity  has  not  affected  any  substantial 
rights.    Laithe  v.  McDonald,  7  Kan.  254. 

Notice  signed  by  one  of  a  firm  of  attorneys 
when  the  appearance  is  in  the  name  of  the 
firm,  though  irregular,  will  not  exclude  the 
deposition.  Osgood  -■.  Sutherland,  36  Minn. 
243- 

By  statute  in  A'e~cv  Ilampshtrc  notice  to  one 
codefendant  is  notice  to  all,  Ellis  v.  Lull,  45 
N.  II.  419;  and  notice  is  the  same  in  divorce 
as  in  other  cases,  Whipple  v.  Whipple,  43  N. 
H.  235. 

Constructive  Notice  by  filing  interrogatories 
in  the  clerk's  office  may  be  given  in  MaryUttd. 
Thomas  Clagett,  2'  Har.  &  M.  (Md.)  172; 
Hatton  V.  McClish,  6  Md.  407. 

2.  Oral  or  Written  Notice.  —  Milton  v.  Row- 
land, II  Ala.  732;  I'ickard  v.  Polhemus,  3 
Mich.  185. 

But  Where  the  Statute  Provides  for  Written 
Notice  it  must  be  strictly  followed  and  cannot 
be  dispensed  with  by  order  of  court.  Cater  v. 
McDaniel,  21  N.  H.  231;  Deming  Foster,  42 
N.  H.  165. 

Depositions  in  Criminal  Cases  under  the  Eng- 
lish statute  of  30  t*v:  31  \'ict.,  c.  35,  67,  must 
be  in  writing,  otherwise  they  are  inadmissible, 
though  the  accused  be  present  at  the  taking. 
Reg.  V.  Shurmer,  17  Q.  B.  I)iv.  323. 

A  Written  Notice  Should  Be  Signed.  Bohn  v. 
Devlin,  28  Mo.  319. 

3.  Name  of  Magistrate  or  Commissioner.  — 
Davis  7'.  Davis,  48  \'t.  5<j2. 

Where  the  notice  says  the  deposition  will 
be  taken  before  a  certain  notary  public  or 
some  other  officer  authorized  by  law  to  take 
depositions,  it  may  be  taken  before  another 
notary.    Gormley  r.  Bunyan,  138  U.  S.  623. 

A  deposition  taken  before  S.  M.  as  a  justice 
of  the  peace  is  admissible  under  a  notice  read- 
ing, "at  the  office  of  S.  M."  Patterson  7/.  Hub- 
bard, 30  111.  201.  But  where  the  notice  stated 
the  place  as  "  the  office  of  Squire  Moore,"  and 


the  certificate  showed  that  the  deposition  was 
taken  at  "  the  office  of  Enos  Moore,"  it  was 
excluded.    McClinlock  v.  Crick,  4  Iowa  453. 

The  omission  of  the  Christian  name  of  the 
officer  is  not  fatal.  Kellum  v.  Smith,  39  Pa. 
St.  241. 

4.  Names  of  Witnesses. —  Pilmer  v.  Branch  of 
State  Bank,  16  Iowa  321;  Strayer  v.  Wilson, 
54  Iowa  565;  Minot  r.  Bridgewater,  15  Mass. 
492;  Ashe  Beasley,  6  N.  Dak.  191;  Robert- 
son -■.  Campbell,  I  Overt.  (Tenn.)  172;  Marcy 
V.  Merrifield,  52  Vt.  606. 

When  the  notice  is  to  take  the  depositions  of 
" \.  and  others  "  it  is  sometimes  held  that 
the  deposition  of  a  witness  not  named  may  be 
taken  in  addition  to  that  of  A.  Independ- 
ent Dryer  Co.  v.  Livermore  Foundry,  etc.,  Co., 
60  111.  App.  3go.  But  \{  K.  does  not  depose,  then 
no  other  witness  can  do  so  under  the  notice. 
McDugald  -'.  Smith,  11  Ired.  L.  (33  N.  C-r.) 
576. 

A  notice  not  naming  the  witnesses,  but  de- 
scribing ther".  as  "  acting  tellers  or  cashiers," 
etc.,  is  insufficient.  Pilmer  <■.  Branch  of  State 
Bank,  16  Iowa  321. 

Where  the  names  were  given  as  "  G.  R.  B. 
and  Mrs.  B.,"  and  service  was  accepted  with- 
out objection,  it  was  held  too  late  thereafter  to 
claim  insufficient  notice.  Pape  Wright.  I  if) 
Ind.  502. 

A  deposition  signed  E.  .\.  P.  taken  under  a 
notice  naming  Mrs.  J.  V.  P.  is  sufficient  if  the 
identity  of  the  witness  is  known  to  the  party 
notified.    Kent      Buck,  45  Vt.  18. 

A  clerical  error  substituting  the  name  of  the 
commissioner  for  that  of  the  witness  is  imma- 
terial if  the  other  party  was  not  misled 
thereby.    Eastman  v.  Bennett,  6  Wis.  232. 

5.  Residence  of  Witness. —  I'idelity  Mut.  L. 
.'\ssoc.  f.  Harris,  (Tex.  Civ.  .'\pp.  1897)  40  S. 
W.  Rep.  341. 

In  Illiiwis  it  has  been  held  unnecessary  to 
state  the  residence  of  the  witness  in  the  notice. 
Hays  V.  Borders,  6  111.  46. 

But  in  Wiscotsiii  a  notice  must  contain  a 
statement  of  the  residence  of  the  witness;  and 
if  it  is  so  stated,  it  is  not  necessary  that  it  be 
stated  also  in  the  caption  to  the  interrogatory. 
Semmens  -■.  Walters,  55  Wis.  675. 

A  notice  need  only  show  presumptively  that 
the  deponent  is  a  nonresident.  Toledo,  etc., 
R.  Co.  -'.  Baddeley,  54  III.  i<),  5  Am.  Rep.  71. 
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States  tliat  the  deposition  to  be  taken  is  "to  be  used  as  evidence  on  the  trial 
of  the  above-entitled  action,"  there  is  a  sufificient  compliance  with  the  statu- 
tory requirements  that  the  notice  shall  specify  the  action  or  proceeding  and 
the  name  of  the  court  in  which  it  is  to  be  used.* 

Time  of  Holding  Court.  —  In  the  absence  of  a  statute  requiring  it,  the  notice 
neetl  not  state  the  time  when  the  court  where  the  action  is  pending  is  to  be 
hcld."^ 

Nature  of  Action.  —  If  the  notice  is  otherwise  complete,  a  failure  to  state  the 
nature  of  the  plea,  action,  or  issue  between  the  parties  is  not  fatal.* 

Time  of  Taking  Testimony.  —  The  notice  should  state  the  day  on  which  and  the 
hours  during  which  the  testimony  will  be  taken,  and  the  deposition  may  be 
taken  at  any  time  within  the  time  so  specified.'* 


1.  Name  of  Court  —  Title  of  Action.  —  Sparks 
V.  Sparks,  51  Kan.  195. 

The  notice  should,  with  reasonable  preci- 
sion, indicate  the  persons  who  are  the  parties 
to  the  action.  Kingsbury  v.  Smith,  13  N.  H. 
log;  Bowyer  v.  Knapp,  15  W.  Va.  277;  Cales 
V.  Miller,  8  Gratt.  (Va.)  6. 

Where  the  notice  is  entitled  in  the  cause, 
and  the  caption  is  the  same  as  the  notice,  it 
seems  to  be  no  objection  to  such  deposition 
that  the  names  of  the  parties  are  not  again  set 
forth  in  either  the  notice  or  the  caption. 
Claxton      Adams,  i  MacArthur(D.  C.)  496. 

A  Slight  Error  in  the  Title  of  the  cause,  where 
there  is  no  other  suit  between  the  parties,  is 
not  fatal.  Mills  v.  Dunlap,  3  Cal.  94;  Mer- 
chants' Despatch  Transp.  Co.  v.  Leysor,  89  111. 
43:  Meatle      Keane,  3  Cranch  (C.  C.)  51. 

Case  Wrongly  Entitled.  —  In  a  notice  to  coun- 
sel of  the  time  and  place  of  taking  testimony, 
the  case  was  wrongly  entitled,  but  the  counsel 
receiving  the  notice  knew  inferentially  the 
name  of  the  case,  was  informed  of  the  names 
of  the  witnesses  to  be  examined,  and  signified 
his  intention  to  be  present  at  the  examination. 
The  notice  was  held  sufficient.  Matthews  v. 
Dare,  20  Md.  248. 

Suit  in  Capacity  of  Executor.  — •  Notice  to  the 
defendant  designated  the  suit  as  one  in  which 
A.  was  defendant,  not  describing  him  as  execu- 
tor, when  in  fact  the  suit  was  against  him  in 
that  capacity.  The  defendant  was  not  misled, 
and  attended  the  hearing.  The  deposition 
was  held  admissible.  Ballou  v.  Tilton,  52  N. 
H.  605.    See  also  Reese  v.  Beck,  24  Ala.  651. 

Nominal  Plaintiff.  —  In  Curie  v.  Beers,  3  J.  J. 
Marsh.  (Ky.)  172,  a  notice  to  take  a  deposition 
in  the  name  of  the  nominal  plaintiff  was  con- 
sidered sufficient. 

Entitling  in  Two  Cases.  —  As  a  general  rule, 
it  is  error  to  permit  the  taking  of  a  deposition 
under  a  notice  specifying  and  for  use  in  two 
cases.  But  under  certain  circumstances  the 
error  may  be  disregarded.  Laithe  v.  McDon- 
ald, 7  Kan.  254.  In  this  case  the  court  said: 
"A  party  to  a  suit  has  the  right  generally  to 
have  all  the  proceedings  in  that  suit  kept  free 
from  and  unembarrassed  by  the  proceedings 
in  any  other  suit.  Still,  as  the  two  suits  ap- 
pear to  have  been  between  the  same  parties, 
and  inasmuch  as  the  statute  provides  that  a 
deposition  once  taken  may  be  read  '  in  any 
other  action  or  proceeding  upon  the  same 
matter,  between  the  same  parties,'  we  do  not 
think  the  refusal  to  suppress  the  deposition 
such  an  error,  affecting  the  substantial  rights 


of  the  party,  as  would  justify  this  court  in 
reversing  the  judgment  therefor,  unless  it  ap- 
peared that  the  other  proceeding  entitled  in  the 
notice  was  upon  a  different  matter.  We  must 
presume  in  favor  of  the  ruling  of  the  court 
below,  and  in  the  absence  of  proof  to  the  con- 
trary, that  it  was  made  to  appear  to  him  that 
both  actions  entitled  in  the  notice  were  upon 
the  same  matter." 

2.  Time  of  Holding  Court.  —  Great  Falls  Mfg. 
Co.  V.  Mathes,  5  N.  H.  574. 

3.  Nature  of  Action, —  Bundy  v.  Hyde,  50  N. 
H.  116. 

4.  Day  and  Hour  of   Taking  Testimony.  — 

Cameron  v.  Clarke,  11  Ala.  259;  Dill  v.  Camp, 
22  Ala.  249;  Pike  v.  Blake,  8  Vt.  400. 

Illustrations. —  "  Between  10  o'clock  a.  m. 
and  4  o'clock  P.  M."  sufficiently  specifies  the 
hour.  The  J.  I.  Case  Threshing  Mach.  Co.  v. 
Pederson,  6  S.  Dak.  140. 

If  the  notice  fixes  the  hour  between  ten 
A.  M.  and  six  p.  m.,  a  deposition  taken  be- 
tween eight  \.  M.  and  six  P.  M.  is  inadmissible 
because  taken  outside  the  hours  specified, 
Kean  v.  Newell,  i  Mo.  754,  14  Am.  Dec.  321. 
But  where  the  notice  says  "  between  eight 
A.  M.  and  six  P.  M."  it  may  be  taken  between 
nine  A.  M.  and  four  p.  m.,  because  within  the 
hours  specified.  Borders  v.  Barber,  81  Mo. 
636. 

The  Party  Notified  Must  Appear  Promptly  at 

the  beginning  of  the  time  named,  or  neglect  it 
at  his  peril.  Morrill  v.  Moulton,  40  Vt.  242; 
Hennessy  v.  Stewart,  31  Vt.  486;  Wadding- 
ham  V.  Gamble,  4  Mo.  465. 

But  the  Examination  Need  Not  Be  Kept  Open 
During  the  Whole  Time,  —  House  v.  Cash,  2 
Cranch  (C.  C.)  73;  Cameron  v.  Clarke,  11  Ala. 
259;  Scharfenburg  v.  Bishop,  35  Iowa  60; 
Jeter     Taliaferro,  4  Munf.  (Va.)  80. 

The  Deposition  Must,  of  Coarse,  Be  Taken  on  the 
Day  Named  in  the  notice.  Herndon  v.  Givens, 
16  Ala.  261;  Veach  v.  Bailiff,  5  Harr.  (Del.) 
379;  Peterson  v.  Albach.  51  Kan.  150;  Dawson 
V.  Dawson,  26  Neb.  716.  But  where  the  no- 
tice fixes  the  day  as  "  Monday  the  26th,"  and 
the  26th  does  not  fall  on  Monday,  depositions 
taken  on  the  26th  are  admissible.  Rand  <■. 
Dodge,  17  N.  H.  343. 

Depositions  cannot  be  taken  on  a  day  fol- 
lowing that  fixed  in  the  notice,  Collins  v.  Fow- 
ler, 4  Ala.  647;  unless  legally  continued  to 
such  following  day:  and  there  is  no  presump- 
tion of  a  legal  continuance  if  the  deposition  is 
taken  in  another  state.  Johnson  v.  Perry,  54 
Vt.  459- 
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Place  of  Taking  Testimony.  —  The  notice  should  specify  the  place  where  the 
testimony  is  to  be  taken,*  and  it  should  appear  by  the  magistrate's  certificate 
or  otherwise  that  the  deposition  was  taken  at  the  place  specified  in  the  notice.* 


The  Notice  Should  Fix  Only  One  Day,  and  if  it 

names  two  successive  days  the  deposition 
must  be  taken  on  the  first  one  named,  Jordan 
V.  Hazard,  lo  Ala.  221;  and  if  it  names  two  or 
more  and  says  that  the  deposition  will  be 
taken  on  any  one  of  them  it  is  wholly  bad, 
Humphries  v.  M'Craw,  9  Ark.  91;  Caldwell  v. 
McVicar,  9  Ark.  418;  Reardon  v.  Farrington, 
7  Ark.  364. 

But  in  Kentucky  such  a  notice  was  held  good 
for  depositions  to  be  taken  out  of  the  state  and 
at  a  great  distance.  Moore  -■.  Humphreys,  2 
J.  J.  Marsh.  (Ky.)  54;  Thomas  z\  Davis,  7  B. 
Mon.  (Ky.)  227;  Harris  Hill,  7  Ark.  452,  46 
Am.  Dec.  295. 

A  deposition  taken  after  the  day  on  which 
the  commission  is  returnable  is  inadmissible. 
Herndon  v.  Givens,  16  Ala.  261. 

Statements  in  Certificate  —  Force  and  Effect.  — 
Where  a  deposition  was  certified  as  taken 
"  agreeable  to  the  notice  "  it  was  presumed  to 
have  been  taken  between  the  hours  specified. 
Maxwell  v.  M'llvoy,  2  Bibb  (Ky.)  211. 

If  it  appears  that  the  deposition  was  taken 
between  the  hours  fixed  by  the  notice,  it  will 
be  presumed,  in  the  absence  of  evidence,  that 
it  was  taken  on  the  day  fixed.  Luckie  v. 
Carothers,  5  Ala.  290. 

Where  the  magistrate's  certificate  stated 
that  the  deposition  was  taken  at  the  time  men- 
tioned in  the  caption,  and  the  caption  stated 
that  it  was  taken  by  virtue  of  the  annexed  no- 
tice, and  the  hour  was  stated  in  the  notice 
which  was  attached,  it  was  held  that  it  suffi- 
ciently appeared  at  what  hour  the  deposition 
was  taken.  Illinois  Cent.  R.  Co.  -'.  Cowles, 
32  111.  117;  Whittaker  v.  Voorhees,  38  Kan.  71. 

So  a  certificate  that  the  deposition  was  taken 
"  at  the  time  and  place  herein  mentioned  "  is 
sufl^cient,  though  the  date  is  left  blank.  Bir- 
mingham Union  R.  Co.  v.  Alexander,  93  Ala. 
133- 

Where  the  hours  are  stated  in  the  commis- 
sion but  not  in  the  certificate,  the  deposition  is 
admissible.  Sandford  Spence,  4  Ala.  237: 
Luckie  v.  Carothers,  5  Ala.  290;  Dearman  -'. 
Dearman,  5  Ala.  202. 

The  commissioner's  certificate  that  the 
deposition  was  taken  on  a  day  other  than  that 
named  in  the  commission  cannot  be  corrected 
by  parol  testimony.  Collins  r.  Fowler,  4 
Ala.  647. 

On  the  19th  of  November,  1856,  the  defend- 
ant was  served  with  notice  that  on  the  25th  of 
the  month  a  dedimus  would  be  issued  to  take 
a  certain  deposition.  A  deposition  was  re- 
turned which,  from  the  caption,  appeared  to 
have  been  taken  January  2,  1856.  But  the 
certificate  attached  to  the  deposition  showed 
that  it  was  taken  January  2,  1857.  It  was 
held  that  the  date  given  in  the  caption  was 
obviously  a  mere  clerical  error,  that  the  cer- 
tificate removed  all  doubt,  and  that  the  deposi- 
tion was  admissiljic.  Jones  v.  Smith,  6  Iowa 
229. 

1.  Place    Should    Be   Specified. —  Hunter  7\ 

Fulchcr,  5  R.ind.  (Va.)  12C1,  16  Am.  Dec.  738; 
Pike  V.  Blake,  8  Vi.  400. 


Where  the  County  Is  Specified,  but  Not  the 
State,  the  notice  is  good  unless  the  adverse 
party  is  misled  thereby.  Davis  i\  Settle,  (W. 
Va.  iSg6)  26  S.  E.  Rep.  557. 

In  a  Federal  Court  a  notice  is  good  though  it 
lays  the  venue  in  the  state  and  county  instead 
of  the  district.  Gormley  t.  Bunyan,  138  U.  S. 
623. 

Where  the  Notice  Is  on  Its  Face  Calculated  to 
Mislead,  as  for  instance  stating  that  the  suil  is 
pending  in  one  county,  when  it  is  in  fact  pend- 
ing in  another,  it  is  bad.  Bowyer  v.  Knapp, 
15  VV.  Va.  277. 

Where  the  City  and  State  Are  Given  and  the 
county  is  left  blank  the  notice  is  good.  ."Vtchi- 
son,  etc.,  R.  Co.  v.  Pearson,  (Kan.  App.  1897) 
49  Pac.  Rep.  681. 

And  a  Change  of  Name  of  the  County  apparent 
on  the  face  of  the  notice  will  not  be  presumed 
to  have  been  done  after  service.  Davis  v. 
Davis,  48  Vt.  502. 

Place  Within  a  City  —  Street  and  Number.  — 
Where  the  deposition  was  to  be  taken  in  the 
city  of  San  Francisco,  it  was  held  that  the  no- 
tice should  have  given  the  office  or  place  of 
business  of  the  notary.  Lucas  -'.  Richardson, 
68  Cal.  618.  And  in  a  case  decided  in  1808  it 
was  held  that  notice  to  take  a  deposition  in  the 
town  of  Louisville,  without  mention  of  any 
house  or  place  therein,  was  not  sufficient. 
Crozier  v.  Gano,  i  Bibb  (Ky.)  257.  But  it 
seems  that  in  the  absence  of  any  showing  of 
prejudice,  the  failure  to  locate  the  place  by 
street  and  number  is  not  fatal.  Britton  v. 
Berry,  20  Neb.  325;  Moore  v.  Booker,  4  N. 
Dak.  543. 

2.  Must  Appear  that  Testimony  Taken  at  Place 
Specified. —  Wannack  -'.  Macon,  53  (ia.  162; 
Wixom  V.  Stephens,  17  Mich.  518,  97  Am. 
Dec.  205;  Dunham  v.  Holloway,  2  Okla.  78. 

Illustrations. —  But  in  Fisk  71.  Tank,  12  Wis. 
276,  78  Am.  Dec.  737,  the  court  refused  to  ex- 
clude a  deposition  merely  because  the  place  of 
execution  was  not  stated  in  the  certificate  or 
caption. 

Under  a  notice  fixing  the  place  as  the  office 
of  the  commissioner  at  the  corner  of  Nassau 
and  Cedar  streets  in  New  York  city,  a  deposi- 
tion taken  at  his  oflice  at  52  Wall  street  is 
good.    Sayles  v.  Stewart,  5  Wis.  8. 

A  slight  error  in  the  name  of  the  person  at 
whose  oflice  the  deposition  is  taken  is  liarm- 
less.  Sparks  v.  Sparks,  51  Kan.  195;  Taylor 
7',  Sliemwcll,  4  B.  Mon.  (Ky.)  575;  Vawter  v. 
1 1  uliz.  T 12  Mo.  633. 

Adjournment. —  In  Kc-u  JlamJ^shirc  it  is 
irregular  to  adjourn  lo  any  other  place  than 
that  Fpccificd  in  the  notice,  Beach  v.  VVorkman, 
20  N.  H.  379;  but  it  is  otherwise  if  some  un- 
foreseen exigency  arises,  such  as  the  illness  of 
the  witness,  Lowd  v.  Bowers,  64  N.  H.  I. 

How  Error  Cured.  —  The  error  of  taking  tes- 
timony at  a  place  other  than  that  named  in  the 
notice  is  cured  by  the  presence  of  both  parties 
or  their  representatives,  Gartside  Coal  Co.  v. 
Maxwell,  20  Fed.  Rep.  187;  or  bv  recalling  the 
witness,  reooening  the  examination,  and 
allowing  cross-examination  by  the  adverse 
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</.  Length  of  Notice.  —  Notice  must  be  served  upon  the  adverse  party 
so  us  to  s^ivc  him  the  full  statutory  time  for  preparation  before  the  examina- 
tion;  and  in  the  absence  of  any  provision  by  the  statute  as  to  time,  the  time 
allowed  must  be  reasonable.'  What  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  particular  case.* 

Allowance  for  Travel.  —  A  Certain  allowance  for  travel  is  sometimes  fixed  by 
statute  or  rule  of  court,  and  in  the  absence  of  any  such  standard  a  reasonable 
allowance  must  be  made,  reckoning  the  distance  to  the  place  of  caption  from 
the  residence  of  the  adverse  party,  or  that  of  his  attorney,  if  the  latter  is 
notified. 


parly.  Southern  Kansas  R.  Co.  v.  Robbins,  43 
Kan.  145. 

Place  of  Taking  —  How  Shown.  —  The  place 
of  taking  may  be  shown  by  a  reference  from 
the  certificate  to  ihe  attached  notice,  Atkinson 
V.  Starbuck,  6  Blackf.  (Ind.)  353;  Calvert  v. 
Coxe,  I  Gill  (Md.)  95;  or  by  the  caption, 
Tooker  v.  Thompson,  3  McLean  (U.  S.)  92. 
And  the  county  and  state  should  be  set  forth 
in  the  certificate.  Payne  v.  Briggs,  8  Neb.  75; 
Cecil  V.  Gazan,  71  Ga.  631.  But  it  is  sufficient 
if  they  appear  with  reasonable  certainty. 
Flournoy  z'.  jeffersonville  First  Nat.  Bank,  78 
Ga.  222. 

1.  Leng-th  of  Notice — In  Absence  of  Statute, 
Reasonable  Time.  —  Garnett  v.  Yoe,  17  Ala.  74; 
Fllis  z\  Jaszynsky,  5  Cal.  444;  Malone  v.  Rob- 
inson, 77  Ga.  719;  Rennick  21.  Willoughby,  2 
A.  K.  Marsh.  (Ky.)  22;  Gordon  v.  Warfield,  74 
Miss.  553,  citing  5  Am.  and  Eng.  Encyc. 
OK  Law  (ist  ed.)  592;  Greene  v.  Tally,  39  S. 
Car.  338;  Foster  v.  Smith,  2  Coldw.  (Tenn.) 
474,  88  Am.  Dec.  604;  Briggs  v.  Green,  33  Vt. 
565:  Marcy  v.  Merriheld,  £2  Vt.  606;  Miller  v. 
Neff,  33  W.  Va.  197.  See  also  Corgan  v. 
Anderson,  30  111.  95;  Travis  v.  Brown,  43  Pa. 
St.  9,  82  Am.  Dec.  540. 

It  has  been  held  that  if  the  service  be  not 
personal,  it  should  at  least  appear  that  the  no- 
tice had  in  fact  come  to  the  party's  knowledge 
the  prescribed  time  before  the  commission 
issued.  Gooday  v.  Corlies,  i  Strobh.  L.  (S. 
Car.)  199.  And  though  the  statutory  time  is 
allowed,  a  party  taken  by  surprise  may  need 
the  indulgence  of  the  court.  Toulman  v. 
Swain,  47  Mich.  82. 

Illustrations.  — •  Notice  on  Saturday  that  tes- 
timony will  be  taken  on  the  following  Mon- 
day, the  last  day  of  vacation,  and  election  day 
for  state  officers,  is  unreasonable.  Ulmer  v. 
Hills,  8  Me.  326.  And  of  course  notice  to  take 
depositions  forthwith  is  unreasonable,  though 
given  when  testimony  of  other  witnesses  is  to 
be  taken  under  due  notice.  Marcy  v.  Merri- 
field,  52  Vt.  606. 

Computation  of  Time.  —  In  computing  the 
time  the  (irst  day  is  to  be  excluded  and  the  last 
included.  Richardson  v.  Burlington,  etc.,  R. 
Co.,  8  Iowa  260;  Arnold  v.  Nye,  23  Mich.  286; 
Littleton  v.  Christy,  11  Mo.  390. 

Maryland  Statute.  —  In  taking  the  deposition 
of  a  seafaring  man  under  the  Maryland  statute 
of  1721,  c.  14,  3,  one  day's  notice  to  the 
attorney  was  sufficient.  Bowie  v.  Talbot,  i 
Cranch  (C.  C.)  247. 

2.  Beasonableness  Depends  upon  Circumstances 
of  Each  Case.  —  Attwood  v.  Fricot,  17  Cal.  37; 
Ellis  V.  Jaszynsky,  5  Cal.  444;  Phelps  v.  Hunt, 
40  Conn.  97;   Bonney  v.  Cocke,  61  Iowa  303; 
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Harris  v.  Brown,  63  Me.  51;  Drosdowski  v. 
Supreme  Council,  (Mich.  1897)  72  N.  W.  Rep. 
i6g;  Trevelyan  v.  Lofft,  83  Va.  141;  Stephens 
V.  Thompson,  28  Vt.  77;  Kimpton  v.  Glover, 
41  Vt.  283. 

One  party  cannot  take  depositions  when  an- 
other is  actually  doing  so  under  due  notice. 
Cross  V.  Cross,  (Ky.  1897)  41  S.  W.  Rep.  272. 

When  one  party  objects  to  taking  testimony 
at  the  appointed  time  because  of  insufficient 
notice,  his  adversary  is  not  bound  to  tell  him 
that  postponement  is  impossible  because  the 
witness  is  about  to  leave  the  state.  McGinnis 
V.  Washington  Hall  Assoc.,  12  Gratt.  (Va.)  602. 
See  also  Harris's  Appeal,  58  Conn.  492. 

Counsel.  —  The  rule  contemplates  an  oppor- 
tunity to  consult  with  counsel  and  for  counsel 
to  attend  the  examination.  Aiken  v.  Bemis,  3 
Woodb.  &  M.  (U.  S.)  348;  Stephens  v.  Thomp- 
son, 28  Vt.  77;  Kimpton  v.  Glover,  41  Vt.  283. 
And  therefore  when  the  attorney  is  nearer  than 
his  client,  the  time  may  be  fixed  with  refer- 
ence to  the  attorney  only.  Toulman  v.  Swain, 
47  Mich.  82. 

Illustrations.  —  In  Leiper  v.  Beckley,  i 
Cranch  (C.  C.)  29,  and  Nicholls  v.  White,  I 
Cranch  (C.  C.)  58,  one  hour's  notice  of  taking 
a  deposition  in  Alexandria,  Va.,  was  consid- 
ered reasonable,  all  the  parties  living  in  that 
town.  But  in  Jamieson  v.  Willis,  i  Cranch 
(C.  C.)  566,  two  hours'  notice  of  taking  a  depo- 
sition in  the  same  town,  all  the  parties  resid- 
ing therein,  was  held  too  short. 

3.  Allowance  for  Travel.  —  Porter  v.  Pills- 
bury,  36  Me.  278. 

Time  Fixed  by  Statute  or  Eule. —  By  U.  S. 
Stat,  at  L.  68,  the  allowance  was  fixed  at  one 
day  for  every  twenty  miles. 

The  same  rule  exists  in  New  Hampshi7-e. 
Scammon  v.  Scammon,  33  N.  H.  52. 

A  similar  rule  obtained  in  Michigan  prior  to 
Pub.  Acts  of  1895,  §  I,  Act  180.  Pinkham  v. 
Cockell,  77  Mich.  265.  But  by  that  statute 
"  reasonable  notice  "  is  to  be  given.  See 
Drosdowski  v.  Supreme  Council,  (Mich.  1897) 
72  N.  W.  Rep.  169. 

Sundays  are  usually  excluded  frcm  the 
statutory  computation,  i  U.  S.  Stat,  at  L.  88. 
But  not  always  if  a  reason  able  time  is  allowed 
without  requiring  travel  on  Sundays.  Pink- 
ham  V.  Cockell,  77  Mich.  265. 

Time  Not  Fixed  by  Statute  or  Kule.  —  In  the 
absence  of  a  fixed  standard  the  time  must  be 
reasonable.  Central  Bank  v.  Allen,  16  Me. 
41.  And  the  courts  will  take  notice  of  the 
facilities  for  travel.  Carlisle  v.  Tuttle,  30 
.'Ma.  613;  Hipes  v.  Cochran,  13  Ind.  175; 
Manning      Gasharie,  27  Ind.  399. 

Where  no  travel  appears  to  be  necessary,  no 
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Discretion  of  Court  —  Order  Shortening  Time  of  Notice.  —  Where  the  statute  allows  the 
time  prescribed  in  ordinary  cases  to  be  shortened  in  the  discretion  of  the 
judge,  an  order  shortening  the  time  must  designate  a  definite  time  of  notice.* 

c.  By  Whom  Given.  —  Under  some  of  the  statutes  it  is  necessary  for  the 
magistrate  or  commissioner  to  give  the  notice.- 

/.  To  Whom  Given  —  Service  —  Attorney.  —  It  is  often  provided  that 
notice  may  in  certain  circumstances  be  given  to  the  attorney  of  record  in  the 
case,  or  at  least  service  thereof  made  on  him.^ 


allowance  need  be  made  therefor.  Adams  v. 
Peck,  4  Iowa  551.  But  there  must  be  suffi- 
cient time  for  travel,  no  matter  how  short  the 
distance  may  be.  Fant  v.  Miller,  17  Gratt. 
<Va.)  187. 

It  is  unreasonable  to  require  exertions  much 
beyond  the  usual  mode  of  traveling.  Shrop- 
shire V.  Dickinson,  2  k.  K.  Marsh.  (Ky.)  20; 
Waters  v.  Harrison,  4  Bibb  (Ky.)  87;  Kincaid 
u.  Kincaid,  I  J.  J.  Marsh.  (Ky.)  100.  But  the 
shortest  route  may  be  used  to  compute  the 
time.    Ellis      Lull,  45  N.  H.  419. 

The  adverse  party  should  not  be  compelled 
to  travel  on  the  day  set  for  taking  testimony, 
and  the  day  on  which  the  notice  is  served 
should  be  excluded.  Hartley  v.  Chidester,  36 
Kan.  363;  and  one  day  for  preparation  if  pre- 
scribed by  statute.  Cool  v.  Roche,  15  Neb.  24. 

The  following  Allowances  for  Travel  Have  Been 
Adjudged  Sufficient:  One  day  for  two  miles. 
McGinlcy  -■.  McLaughlin,  2  B.  Mon.  (Ky.)  302. 
Five  days  for  examination  in  another  state. 
Cook  V.  Gilchrist,  82  Iowa  277.  Six  days  for 
the  same  purpose.  Green  v.  Tally,  39  S.  Car. 
338.  Ten  days  for  one  hundred  and  sixty-six 
miles,  from  Portland,  Me.,  to  New  Bedford, 
Mass.  Harris  v.  Brown,  63  Me.  51.  Two 
days  for  two  hundred  miles.  Smith  v.  Cocke, 
I  Overt.  (Tenn.)  296.  Ten  days  for  one  thou- 
sand five  hundred  miles,  when  it  appeared 
that  the  journey  could  be  made  in  six  days. 
Carlisle  v.  Tuttle,  30  Ala.  613.  Forty-five 
days  for  the  journey  from  New  Hampshire  to 
San  Francisco.  Gerrisb  v.  Pike,  36  N.  H.  510. 
The  time  from  June  7  to  July  4  for  the  distance 
from  Richmond,  Va.,  to  London,  the  party 
being  absent  from  home  and  receiving  a  copy 
of  the  notice  in  England  in  due  course  of  mail 
and  his  attorney  in  Richmond  being  also  noti- 
ficil.     I'rcvi^lyan      Lofft,  83  Va.  141. 

Time  Unreasonable. — Sixty-two  days  for  the 
journey  from  Connecticut  to  Shanghai,  China, 
was  adjudged  unreasonable,  though  it  was 
shewn  that  the  journey  might  be  made  in 
twenty-nine  days.  Sing  Cheong  Co  v.  Yung 
Wing,  59  Conn.  535. 

Notice  to  the  defendant's  counsel  at  Wash- 
ington on  Thursday  that  a  deposition  would 
be  taken  on  the  following  Saturday  at  Balti- 
more was  held  not  reasonable.  Barrcll  v. 
Simonton.  3  Cranch  (C.  C.)  681. 

The  Magistrate  in  His  Keturn  need  not  state 
the  distance  from  the  residence  of  the  witness 
to  th(;  place  of  caption.  Voce  v.  Lawrence,  4 
McLean  (l).  S.)  203. 

Several  Places.  —  If  notice  is  given  of  inten- 
tion to  take  depositions  at  the  same  time  in 
different  places,  the  party  notified  may  elect  at 
which  place  he  will  be  present  and  disregard 
the  other  notice.  Uhle  v.  Burnham,  44  Fed. 
Rep.  729;  Ilankinson  v.  Lombard,  25  111.  572; 
Evans  v.  Rothschild,  54  Kan.  747;  Collins  v. 


Richart,  14  Bush  (Ky.)  621;  Cole  v.  Hall,  131 
Mass.  88.  But  it  is  otherwise  where  the 
two  notices  refer  to  two  different  suits  and  the 
attorney  notified  is  retained  in  but  one. 
Wytheville  Ins.,  etc.,  Co.  -•.  Teiger,  go  Va.  277. 

Notices  to  take  depositions  in  Chicago  and 
Denver  on  successive  days  were  adjudged 
good,  though  the  same  attorney  could  not 
attend  both.    Nolan  v.  Johns,  126  Mo.  159. 

Objection  to  taking  depositions  at  two  differ- 
ent places  on  the  same  day  is  waived  by 
attendance  at  both  places  by  counsel.  Latham 
V.  Latham,  30  Gratt.  (Va.)  307. 

1.  Howell  Howell,  66  Cal.  390.  In  this 
case,  an  order  providing  for  the  taking  of  a 
deposition  at  a  certain  hour  of  the  day  on 
which  the  order  was  made  and  directing  a 
service  of  the  notice  "  forthwith,"  was  held  to 
be  not  sufficiently  definite. 

2.  By  Whom  Notice  to  Be  Given.  —  Young  T'. 
Davidson,  5  Cranch  (C.  C.)  515;  Parker 
Sedwick,  5  Md.  281. 

In  Wisconsin,  since  1861,  notice  is  given  by 
the  party  who  proposes  to  take  the  deposition. 
King  V.  Ritchie,  18  Wis.  554. 

A  referee  may  take  depositions,  giving  only 
a  general  notice  of  time  and  place  to  the  par- 
ties.   Miller  v.  Cox.  38  VV.  Va.  747. 

Sometimes  a  citation  may  be  issued  by  an- 
other magistrate,  in  which  case  he  must  be 
disinterested.  St.  Johnsbury  v.  Goodenough, 
44  Vt.  662. 

In  Cutler  v.  Maker,  41  Me.  594,  it  was  held 
that  Rev.  Stat.,  c.  133,  §  5,  conferred  authority 
upon  a  justice  of  the  peace  to  issue  notices  to 
the  adverse  party,  returnable  before  another 
magistrate,  without  any  restriction  as  to  his 
being  or  having  been  counsel  or  attorney  in 
the  cause. 

3.  Attorney  of  Record.  —  Bailey  v.  Wright,  24 
Ark.  73.  And  in  this  case  it  was  held  further 
that  the  fact  that  the  attorney  could  not  con 
veniently  attend  would  not  affect  the  suffi- 
ciency of  the  notice  or  furnish  ground  for 
excluding  the  deposition. 

Attorney  Who  Appeared  and  Conducted  the  Case, 
—  In  King  V.  Ritchie,  rS  Wis.  554,  where 
service  was  made  upon  the  attorney  who  actu- 
ally appeared  and  conducted  the  case,  the 
court  held  that  whether  or  not  he  could  be 
considered  in  strictness  the  attorney  of  record, 
yet  as  he  had  so  far  identified  himself  with  the 
record  as  the  attorney  in  fact  of  the  party, 
such  service  must  be  considered  good. 

Attorney  Acting  Without  Authority.  —  I  n 
Smith  -'.  Howditch,  7  Pick.  (Mass.)  137,  it  was 
held  that  where  an  attorney  puts  his  name  on 
record  as  attorney  to  one  of  the  parties  in  an 
action,  notice  to  him  will  be  sufficient,  although 
he  acted  without  authority,  the  party  being 
estopped  by  the  record  to  allege  that  matter. 
Withdrawal  from  the  Case.  —  Nor  will  a  dcpo- 
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usuall\-  upon  any  one  upon  whom  service  of  process  can  be  lawfull)'  made.* 


sitioii  be  rendered  inadmissible  by  proof  that 
the  party  taking  the  deposition  had  been  in- 
formed prior  to  such  notice  that  the  attorney 
liad  retired  from  the  case.  Herrin  v.  Libbey, 
30  Me.  350. 

Special  Rule  of  Court.  —  In  Fleming  v.  Beck, 
48  Pa.  St.  309,  it  was  held  that  where  a  rule  of 
court  provided  that,  if  an  attorney  was  em- 
ployed and  marked  on  the  record,  all  notices 
should  be  served  on  him  except  where  an  act 
of  legislature  or  "  these  rules  "  directed  other- 
wise, and  a  prior  and  older  rule  required  that 
notice  of  a  rule  to  take  depositions  should  be 
in  writing  and  served  on  the  adverse  party,  a 
service  of  notice  upon  the  attorney  of  the 
plaintiff  residing  in  the  county  was  not  good, 
and  a  deposition  so  taken  must  be  excluded. 

A  Service  Upon  the  Law  Partner  of  the  Attorney 
of  Record  is  said  to  be  good,  if  signed  by 
authority  of  such  attorney.  Brown  v. 
Clement,  68  111.  192. 

Inability  to  Communicate  with  Client.  —  It  is 
immaterial  that  the  attorney  who  is  served 
with  notice  cannot  communicate  with  his 
client  before  the  taking  of  testimony,  because 
of  the  latter's  absence  from  the  state,  Marcy 
I'.  Merrifield,  52  Vt.  606;  or  because  he  did 
not  know  his  client's  post  office,  Foy  zk  Foy,  25 
Miss.  207.  But  see  Hunt  v.  Crane,  33  Miss. 
66g,  69  Am.  Dec.  381,  where  it  was  held  that 
notice  to  an  attorney  must  be  such  as  in  all 
probability  will  allow  him  time  to  communi- 
cate W'ith  his  client. 

Attorney  in  Another  Case.  —  In  Brown  v. 
Ford,  52  Me.  479,  the  defendants  read  in  evi- 
dence, subject  to  the  plaintiff's  objection, -cer- 
tain depositions  taken  at  Boston,  on  notice  to 
A.  an  attorney  of  that  city,  who  was  not  then 
and  never  had  been  an  attorney  of  record  for 
the  plaintiffs,  but  who,  it  appeared  by  other 
depositions  in  the  case,  had  been  employed  to 
appear  for  them  in  the  taking  of  sundry  depo- 
sitions in  that  city,  and  in  one  or  more 
instances  had  signed  an  agreement  that  a  depo- 
sition or  depositions  taken  in  this  cause  might 
be  used  in  another  cause  in  which  the  plain- 
tiffs were  the  same.  By  a  statute  relative  to 
giving  notice  it  was  provided  that  no  person 
should  be  considered  an  attorney  "  unless  his 
name  is  indorsed  upon  the  writ,  or  the  sum- 
mons left  with  the  defendant,  or  he  has 
appeared  for  his  principal  in  the  cause,  or 
given  notice  in  writing  that  he  is  the  attorney 
of  such  adverse  party."  It  was  held  that 
within  this  provision  A.  could  not  be  regarded 
as  the  plaintiff's  attorney.  See  also  Allen  v. 
Doyle,  33  Me.  420. 

Notice  Addressed  to  One  as  Attorney  for  Two 
Parties  —  Acceptance  as  Attorney  for  One  Party.  — 
In  Walker  v.  Abbey,  77  Iowa  702,  the  notice 
was  directed  to  certain  attorneys,  as  attorneys 
for  the  adverse  parties,  A  and  B,  and  they 
were  in  fact  the  attorneys  for  such  parties,  but 
they  signed  their  names  to  the  acceptance  of 
service  of  notice  as  attorneys  for  A.  It  was 
held  that  this  was  a  good  acceptance  as 
against  B.  in  the  absence  of  any  objection  or 
claim  that  they  did  not  appear  in  the  case  for 
him. 


Defective  Notice  to  One  Defendant  but  Proper 
Notice  to  Codefendant.  —  A  defective  notice 
served  upon  one  of  two  defendants  is  cured  by 
a  proper  notice  served  upon  his  codefendant, 
who  is  the  attorney  of  record  representing 
both  defendants.  Newman  v.  Dodson,  61 
Tex.  91. 

Adverse  Counsel  —  Nonresident.  —  In  some  in- 
stances, under  statutes,  notice  may  be  served 
upon  the  adverse  counsel  where  the  party  is  a 
nonresident.  Colclough  v.  Ingram,  3  Hill  L. 
(S.  Car.)  10. 

In  Graves  v.  Ticknor,  6  N.  H.  537,  it  was 
held  that  where  the  party  resided  without 
the  state  and  more  thari  twenty  miles  from  the 
place  of  caption,  the  statute  required  that  his 
counsel  should  be  notified  in  the  same  way  and 
manner  as  in  the  case  of  a  party  who  lived 
within  the  state.  Here  only  seven  days'  notice 
was  given,  which  was  held  to  be  inadequate, 
the  statute  providing  for  twenty  days'  notice. 

In  Pettis  V.  Smith,  2  A.  K.  Marsh.  (Ky.)  194, 
it  was  held  that  the  statute  regulating  the 
mode  of  taking  depositions  against  nonresi- 
dents required  publication  only  where  the  non. 
resident  has  no  agent  or  attorney  in  the 
county,  but  that  where  there  is  such  agent  or 
attorney,  notice  to  him  is  sufficient. 

But  notice  given  to  the  adverse  attorney  at 
law  where  the  party  resides  in  the  state  is 
irregular;  it  should  be  given  to  himself  or  to 
an  attorney  in  fact.  Williams  v.  Gilchrist,  3 
Bibb  (Ky.)  49. 

Provision  as  to  Distance  of  Residence.  —  In 
some  cases  it  is  provided  that  if  the  party 
lives  at  a  certain  distance  and  the  attorney 
lives  within  that  distance,  the  latter  must  be 
notified.  Williams  v.  Fitch,  i  Root  (Conn.) 
316;  Killingsworth  v.  Goshen,  1  Root  (Conn.) 
480;  Hillyard  v.  Nichols,  i  Root  (Conn.)  493. 
But  see  Heacock  v.  Stoddard,  i  Tyler  (Vt.)  344. 

"  Attorney "  Construed  to  Mean  Attorney  in 
Fact.  —  In  Buddicum  v.  Kirk,  3  Cranch  (U. 
S.)  293,  it  was  held  that  the  Act  of  Virginia  of 
Nov.  29,  1792,  did  not  authorize  notice  to  the 
party's  attorney  at  law.  The  word  "  attor- 
ney "  in  the  act  was  held  to  mean  attorney  in 
fact.  It  was  also  held  that  the  attorney  at 
law  might  agree  to  receive  or  waive  notice, 
and  could  not  afterwards  be  permitted  to 
allege  want  of  notice.  Wheaton  v.  Love,  I 
Cranch  (C.  C.)  429,  is  to  the  same  effect,  as  to 
the  first  proposition. 

But  Notice  of  a  Motion  for  a  Dedimus  to  take 
depositions  in  a  foreign  county  may  be  given 
to  the  attorney  at  law.  Irving  z\  Sutton,  r 
Cranch  (C.  C.)  575. 

And  under  the  Act  of  Congress  of  1789,  §  30, 
notice  directed  to  the  party  may  be  served  on 
his  attorney  at  law.  Barrel!  v.  Limington,  4 
Cranch  (C,  C.)  70. 

1.  President.  —  Notice  to  the  president  of  a  cor- 
poraiion  is  good.  Eastman  v.  Coos  Bank,  i 
N.  H.  23;  Great  Falls  Mfg.  Co.  v.  Mathers,  5 
N.  H.  574. 

Partner.  —  Notice  to  one    partner  is  good 
though  the  other  resides  out  of  the  state,  and 
the  partnership  is  dissolved  before  the  trial. 
Gilly  V.  Singleton,  3  Litt.  (Ky.)  249. 
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Whether  Personal  Service  Necessary.  —  In  some  instances  personal  service  has  been 
held  necessary,  but  in  others  unnecessary.* 

By  Whom  Service  to  Be  Made.  —  Service  made  by  a  private  person  and  proved  hy 
his  oath  in  court  or  by  affidavit  has  been  upheld.*  Uusually,  however,  service 
is  to  be  made  by  designated  officers,  such  as  sheriffs  or  constables.* 

Eeturn  and  Proof  of  Service.  —  Generally,  under  statutes  and  rules  of  court,  the 
best  evidence  of  service  is  the  notice  itself,  or  a  properly  authenticated  copy 
thereof,  attached  to  and  inclosed  with  the  deposition."* 


Notice  to  a  Trustee  in  Insolvency  is  good  as 
against  the  creditors  for  whose  benefit  he 
claims.    Totman  -'.  Sawyer,  39  Me.  528. 

Notice  to  the  Husband  or  Wife  of  the  Party  has 
been  held  insufficient.  Danforth  v.  Bangor, 
85  Me.  423;  Bauman  -'.  Zinn,  3  Yeates  (Pa.) 
157;  Coleman  v.  Moody,  4  Hen.  &  M.  (Va.)  i. 
But  see  Bell  -■.  Fry,  5  Dana  (Ky.)  341. 

Station  Agent.  —  Under  Nebraska  Code  Civ. 
Pro.,  §  378,  service  of  notice  upon  a  station 
agent  who  is  not  the  attorney  of  record  of  the 
adverse  party,  the  railroad  company,  whose 
employment  in  no  wise  relates  to  the  particu- 
lar controversy,  and  who  is  without  authority 
to  accept  or  waive  service  in  its  behalf  in  any 
suit  or  proceeding  to  which  it  may  be  a  party, 
is  insufficient.  Atchison,  etc.,  R.  Co.  v.  Aleek, 
49  Neb.  295.  And  under  a  similar  statute  in 
Kansas  a  like  ruling  was  made.  Atchison, 
etc.,  R.  Co.  V.  Sage,  49  Kan.  524.  Cotnpare 
Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  78  N. 
Car.  386. 

Agent  Designated  by  Party.  —  Where  a  party 
declines  to  file  cross-interrogatories  and  re- 
quests that  an  agent  designated  by  him  be 
notified  of  the  taking  of  testimony,  such  notice 
should  be  given.  Bryant  v.  Commonwealth 
Ins.  Co.,  9  Pick.  (Mass.)  485. 

In  an  Action  for  Trespass  a  deposition  taken 
on  notice  to  one  defendant  alone  may  be  used 
against  him,  though  it  tends  to  prove  the  other 
defendants  guilty.  Logan  v.  Steele,  3  Bibb 
(Ky.)  230. 

1.  In  these  cases  personal  service  was  con- 
sidered to  be  necessary:  Carrington  v.  Stim- 
son,  I  Curt.  (U.  S.)  437  (under  section  13  of  the 
Judiciary  Act);  McEwen  v.  Morgan,  i  Stew. 
(Ala.)  190;  Crozicr  v.  Gano,  i  Bibb  (Ky.)  257; 
Gooday  v.  Corlies,  i  Strobh.  L.  (S.  Car.)  199. 

But  in  other  cases  the  contrary  has  been 
held.  See  Bowie  v.  Talbot,  I  Cranch  (C.  C.) 
247;  Merrill  -'.  Dawson,  Hempst.  (U.  S.)  563; 
Goodhue  v.  Bartlett,  5  McLean  (U.  S.)  186; 
Prather  v.  Pritchard,  26  Ind.  65. 

Where  the  statute  permits  a  service  by  leaving 
a  copy  at  the  residence  of  a  party  who  cannot 
be  found  in  the  county,  other  forms  of  con 
structive  service,  such  as  leaving  a  copy  at  his 
partner's  office,  are  bad  unless  seasonably 
brought  home  to  the  proper  person.  Toulman 
V.  Swain,  47  Mich.  82. 

Coparties. —  In  McConnell  v.  Steltinius,  7 
111.  707.  it  was  held  that  in  a  suit  against  two 
joint  debtors,  notice  to  one  of  them  is  insuffi- 
cient, and  in  such  case  the  deposition  cannot 
be  used  against  the  party  who  is  not  served 
with  notice. 

But  in  Cox  V.  Cox,  2  Port.  (.Ma.)  533,  it  was 
held  that  in  an  action  against  several  partners 
on  a  copartnership  debt,  the  notice  authorized 
by  the  statute  of  1807,  providing  for  taking  the 
depositions  of  a  witness  about  to  leave  the 
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state,  is  good  if  served  upon  one  partner  only. 
See  also  Ellis  v.  Lull,  45  N.  H.  419. 

And  in  Spaulding  v.  Ludlow  Woolen  Mill, 
36  Vt.  150,  a  case  arising  under  Acts  of  1854, 
No.  4,  Gen.  Stat.  U.  S.,  p.  324,  §  6.  the  court 
laid  down  this  rule:  "  In  case  of  a  number  of 
plaintiffs  or  defendants,  notice  to  one  plaintiff 
or  defendant  who  is  a  real  party,  or  apparently 
such,- is  prima  facie  sufficient,  leaving  it  to  the 
court  to  decide  whether  the  party  giving  the 
notice  acted  in  good  faith  in  selecting  the  one 
to  be  notified,  and  whether  the  relations  of 
the  parties  are  such  that  the  notice  affords  a 
reasonable  protection  to  the  interests  of  all." 

The  Publication  of  Notice  under  Code  of  West 
Vir^^inia.  c.  121,  §  2,  which  requires  the  notice 
to  be  published  once  a  week  for  four  successive 
weeks,  is  completed  on  the  fourth  issue  of  the 
newspaper  containing  it,  and  if  a  reasonable 
time  elapses  between  the  date  of  said  fourth 
issue  and  the  taking  of  the  depositions  the 
notice  will  be  sufficient.  Miller  v.  Neff,  33  W. 
Va.  197. 

2.  By  Whom  Service  to  Be  Made.  —  Bell  v. 
Frye,  5  Dana  (Ky.)  341.  See  also  Colton  v. 
Rupert,  60  Mich.  318. 

3.  See  Parker      Meader,  32  Vt.  300. 

In  Gollobitsch  <■.  Rainbow,  84  Iowa  567,  it 
was  held  that  where  the  sheriff  was  a  party  to 
a  cause,  both  he  and  his  deputy  were  disquali- 
fied to  serve  notice  of  the  issuance  of  a  com 
mission  to  take  a  deposition  in  such  cause. 

Service  of  notice,  as  required  by  section  597 
of  the  North  Carolina  Code,  must  be  made  by 
an  officer  who  is  authorized  generally  and  by 
virtue  of  his  office  to  serve  process  of  the  court 
which  has  jurisdiction  of  the  action  in  which 
the  notice  was  given.  Accordingly,  a  town 
constable  is  not  competent  to  serve  notice  to 
take  depositions  in  an  action  in  the  superior 
court.    Cullen  v.  .•\bshcr,  119  N.  Car.  441. 

4.  Beturn  —  Proof  of  Service.  —  Wade  on  Law 
of  Notice  (2d  ed.),  1247. 

In  some  cases  the  magistrate's  certificate 
has  been  held  to  be  conclusive  as  to  plaintiff. 
True  V.  Plumley,  36  Me.  466;  Norris  X'inal, 
33  Me.  581;  Cooper  v.  Bakcman,  33  Me.  376. 
But  the  contrary  was  held  in  Minot  v.  Bridge- 
water,  15  Mass.  492. 

The  reasons,  if  any,  why  notice  was  not 
served  should  be  shown  in  the  same  manner. 
Chipman  v.  Tuttle,  I  D.  Chip.  (Vt.)  179;  Hop- 
kinson  v.  Watson,  17  Vt.  91. 

If  the  fact  of  notice  is  otherwise  proved,  the 
notice  need  not  be  attached  to  the  deposition. 
Stewart  v.  Townsend,  41  Fed.  Rep.  121.  Hut 
if  the  magistrate  omits  to  certify  such  fact  the 
attached  notice  with  return  of  service  indorsed 
thereon  is  sufficient  proof.  Horner  -■.  Brain- 
crd,  15  Me.  54;  Bowman  Sanborn  25  N.  H. 
87;  Carlton  v.  Patterson,  29  N.  H.  580. 

A  sheriff's  return  upon  notice  in  the  words. 
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Waiver  ok  Notice  or  of  Defects  Therein.  —  Notice  or  any  defect 
therein  may  be  waived  by  the  voluntary  act  of  the  party  to  whom  it  is  due,* 
and  his  presence  in  person  or  by  counsel  at  the  taking  of  testimony  *  and  cross- 
examination  of  witnesses  is  usually  held  to  be  such  a  waiver,  at  least  unless 
objection  is  then  made.*  And  though  the  adverse  party  is  not  present  when 
testimony  is  taken,  his  objection  on  the  ground  of  want  of  notice  must  be 
made  promptly,  so  that  the  deposition  may  be  taken  again.  It  will  not  be 
licird  at  the  trial.  • 

2.  Attendance  of  Witnesses.  — -  The  witnesses  may  usually  be  compelled  by 
subpoena  to  appear,  disobedience  thereto  being  generally  punishable  as  a 
contempt."'^ 


"  Executed  tliis  writ  07vn  the  i8th  of  June, 
1859,"  thuui^h  informal,  was  held  to  be  good. 
Howlev  T.  Cummings,  3  Coldw.  (Tenn.)  232. 

Parol  Evidence.  —  In  some  cases  it  has  been 
held  that  service  may  be  proved  by  parol. 
Hyde  v.  Benson,  6  Ark.  396;  Mills  v.  Dunlap, 
3  Cal.  94-  But  other  cases  hold  the  contrary. 
Barnes  v.  Ball,  i  Mass.  73:  Lockvvood  v. 
Adams,  10  Ohio  398;  Collins  v.  Elliott,  i  Har. 
&  1.  (Md.)  i;  Young  v.  Mackall,  4  Md.  362. 

Lost  Notice. — ■  It  has  been  said  that  notice 
must  appear  in  the  record.  Thome  v.  Haley, 
I  Dana  (Ky.)  268.  But  if  it  is  proved  that  no- 
tice and  copies  had  been  served  and  returned, 
and  afterwards  lost,  the  deposition  is  admissi- 
ble.   Thompson  v.  Herring,  27  Tex.  282. 

1.  Waiver.  —  Bird  v.  Halsy,  87  Fed.  Rep. 
671;  Newton  v.  Brown,  i  Utah  287. 

Notice  may  be  waived  by  stipulation  before 
testimony  is  taken,  Ormsby  v.  Granby,  48  Vt. 
44;  but  the  terms  of  such  a  stipulation  must 
be  strictly  followed,  Bohr  v.  Steamboat  Baton 
Rouge,  7  Smed.  &  M.  (Miss.)  715.  Or  it  may 
be  waived  by  a  subsequent  agreement  that 
depositions  already  taken  may  be  used  on  the 
trial.    Wilkinson  v.  Ward,  42  111.  App.  541. 

Attorney.  —  An  attorney  at  law  is  not  com- 
pellable to  receive  notice,  but  he  may  consent 
to  receive,  or  he  may  waive  it,  and  shall  not 
afterwards  be  permitted  to  allege  the  want  of 
it.  Marshall,  C.  J.,  in  Buddicum  v.  Kirk,  3 
Cranch  (U.  S.)  293. 

2.  Appearance  as  Waiver.  —  Long  v.  Straus, 
124  Ind.  84;  Talbot  v.  Bradford.  2  Bibb  (Ky.) 
316;  Matthews  v.  Dare,  20  Md.  248;  George  v. 
Nichols,  32  Me.  179;  Crooker  v.  Appleton,  25 
Me.  131 ;  Hunt  v.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381;  Crenshaw  v.  Pacific  Mut.  L.  Ins.  Co., 
7T  Mo.  App.  42;  State  v.  Bassett,  33  N.  J.  L. 
26;  Bem  V.  Bem,  4  S.  Dak.  138.  Contra,  if  he 
was  not  notified.  Hall  v.  Houghton,  37  Me. 
411- 

Depositions  in  a  criminal  case  taken  in  the 
presence  of  the  accused  after  improper  notice, 
under  the  statute  30  &  31  Vict.,  c.  35,  §  67,  are 
inadmissible.  Reg.  ?a  Shurmer,  17  Q.  B.  Div. 
323. 

Counsel  to  whom  defects  are  known  may 
waive  them  by  signifying  his  intention  to  be 
present.     Matthews  z'.  Dare,  20  Md.  248. 

3.  Cross-examination  as  Waiver.  —  Rogers  v. 
Wilson,  Minor  (Ala.)  407,  12  Am.  Dec.  61; 
Jones  V.  Love,  9  Cal.  68;  Greene  County  t. 
Bledsoe,  12  111.  267;  Connersville  v.  Wadleigh, 
6  Blackf.  (Ind.)  297;  Doe  v.  Brown,  8  Blackf. 
(Ind.)  443;  Nevan  v.  Roup,  8  Iowa  207;  Tayon 
V.  Ladew,  33  Mo.  205;  Goodfellovv  v.  Landis, 
36  Mo.  168;  Miller  v.  McDonald,  13  Wis.  673. 
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It  is  fhe  same  if  questions  are  put  to  the 
witness  by  the  magistrate  at  the  request  of  the 
adverse  party.  Barnet  v.  School  Directors,  6 
W.  &  S.  (Pa.)  46.  . 

If  the  adverse  party  appears  and  objects,  he 
may  then  cross-examine  without  waiving  no- 
tice.   Uhle  V.  Burnham,  44  Fed.  Rep.  729. 

In  California  cross-examination  by  counsel 
for  the  accused  in  a  criminal  case  waives  de- 
fective notice,  though  the  accused  elects  not 
to  be  present.    Ryan  v.  People,  21  Colo.  119. 

Joining  in  the  commission  and  submitting 
cross-interrogatories  waives  the  right  to  notice 
of  the  taking  of  the  deposition.  Benham  v. 
Purdy,  48  Wis.  99. 

Appearance  for  Purpose  of  Protesting  —  Cross- 
examination. —  In  Marcy  v.  Merrifield,  52  Vt. 
606,  the  defendant's  counsel,  believing  that 
the  notice  for  taking  certain  depositions  in  the 
state  of  Massachusetts  was  insufficient  in  that 
it  did  not  allow  sufficient  time  for  counsel  to 
consult  his  client,  employed  A.  an  attorney  in 
Massachusetts,  to  appear  solely  for  making 
protest  against  proceedings  to  take  said  depo- 
sitions. He  did  appear,  and  made  known  the 
limited  character  of  his  employment  and  stated 
the  grounds  of  his  protest.  Being  overruled, 
he  cross-examined  the  deponent.  It  was  held 
that  the  plaintiff  was  bound  to  take  notice  that 
A.  appeared  only  in  a  special  and  limited  char- 
acter. See  also  Beasley  v.  Downey,  10  Ired. 
L.  (32  N.  Car.)  284. 

4.  When  Objection  to  Be  Made.  —  Barnum 
Barnum,  42  Md.  251;  State  v.  Dunn,  60  Mo. 
64;  Holman  v.  Bachus,  73  Mo.  49;  Bell  v 
Jamison,  102  Mo.  71.  See  also  Record  Pub. 
Co.  V.  Merwin,  (Mich.  1897)  72  N.  W.  Rep. 
998;  Bird  V.  Halsy,  87  Fed.  Rep.  671. 

Of  course  it  is  too  late  to  object  at  the  hear- 
ing on  appeal,  Wright  v.  Wren,  (Tex.  1891)  16 
S.  W.  Rep.  996;  or  upon  a  new  trial,  unless 
notice  of  intention  to  object  has  been  given  in 
time  to  allow  a  retaking,  and  even  in  that  case 
if  the  witnesses  are  dead,  Peshine  -'.  Shep- 
person,  17  Gratt.  (Va.)  472,  94  Am.  Dec.  468. 

In  Alabama  the  decision  of  the  chancellor 
upon  the  sufficiency  of  notice  is  not  reviewable 
on  appeal.    Nelms  v.  Kennon,  88  Ala.  329. 

6.  Attendance  of  Witnesses.  —  3  Greenl:  Ev., 
§  323;  U.  S.  Rev.  Stat.,  i;§  863,  868. 

By  the  federal  statute  of  1S27,  U.  S.  Rev. 
Stat.,  §  869,  the  production  of  papers  can  be 
compelled  by  subpcena  duces  tecum. 

The  witness  is  not  excused  because  the  pre- 
cise place  is  not  specified  In  the  subpoena,  if  he 
is  not  misled  thereby.  Keisker  z>.  Avres,  46 
Cal.  82. 

It  is  the  duty  of  the  party  calling  the  witness 
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3.  Swearing  the  Witnesses.  —  When  the  witnesses  are  in  attendance  before 
the  magistrate  or  commissioner  they  should  be  cautioned  and  sworn  to  tell 
the  whole  truth.'  The  statutory  directions  as  to  swearing  the  witnesses  and 
the  statutory  form  of  oath  must  be  strictly  followed.* 


to  notify  him  to  attend  at  the  appointed  time 
and  place.  Sinsheimer  v.  William  Skinner 
-Mfg.  Co.,  43  111.  .\pp.  608. 

Intimidation  of  the  witness  is  good  cause  for 
rejecting  the  deposition.  Kenealy  v.  Macklin, 
8q  Mo.  433. 

Costs  may  be  allowed  for  procuring  the  tes- 
timony of  witnesses  at  a  greater  distance  than 
they  could  be  compelled  to  come,  though  the 
adverse  party  procures  the  attendance. 
Hunter  v.  International  R.  Imp.  Co.,  28  Fed. 
Rep.  842. 

1.  Witnesses  to  Be  Sworn.  —  i  Greenl.  Ev., 
§  322;  U.  S.  Rev.  Stat.,  §  864;  Simpson  v. 
Carleton,  i  Allen  (Mass.)  109,  79  Am.  Dec. 
707:  Den  V.  Thompson.  16  N.  J.  L.  72;  Lincoln 
V.  Bittelle,  6  Wend.  (N.  Y.)  475. 

By  Whom  Administered.  —  The  oath  may  be 
administered  by  a  magistrate  before  the  com- 
missioner, at  least  if  the  latter  is  disqualified 
to  administer  it.  Glover  v.  Millings,  2  Stew. 
&  P.  (Ala.)  28;  Ulmer  v.  Austill,  9  Port,  (Ala.) 
157;  Ander  v.  Ross,  2  Harr.  (Del.)  276;  Lin- 
coln V.  Battelle,  6  Wend.  (N.  Y.)  475.  Contra, 
Den  V.  Thompson,  16  N.  J.  L.  72. 

It  Mast  Be  Publicly  Administered  if  the  Statute 
So  Prescribes,  but  this  will  be  presumed  to  have 
besn  done  though  not  speciticallv  certified. 
Halleran  v.  Field,  23  Wend.  (N.  Y')  38;  Ford 
V.  Cheever,  105  Mich.  679. 

At  What  Time  Witness  to  Be  Sworn.  —  It  is 
som 'times  proviJcd  that  the  oath  should  be 
administered  before  the  witness  testifies,  but 
in  some  states  it  is  enough  if  he  swears  to  the 
deposition  after  it  is  made  up  by  the  magis- 
trate. Tooker  v.  Thompson,  3  McLean  (U.  S.) 
92;  Wight  f.  Stiles,  29  Me.  164;  Barron  v.  Pet- 
tcs,  18  Vt.  385.  He  should  at  least  be  sworn 
when  the  examination  is  made.  Erskine  v. 
Bovd,  35  Me.  511. 

Fact  of  Oath  Administered  Must  Appear.  —  It 
has  been  said  that  the  fact  of  the  administra- 
tion of  the  oath  must  appear  in  the  caption  or 
certificate.  Simpson  v.  Carleton,  i  Allen 
(Miss.)  109,  79  Am.  Dec.  707;  Den  v.  Thomp- 
son, 16  N.  J.  L.  72.  Contra,  Freeland  v. 
Prince,  41  Me.  105. 

The  Omission  of  the  Witness's  Name  from  the 
Magistrate's  Certificate  of  administering  the 
oath  cannot  be  cured  by  parol  testimony. 
Luml  V.  D  uves,  41  Vi.  370. 

Procuring  False  Testimony.  —  It  may  be 
shown  at  trial  that  one  party  has  suborned 
witnesses  to  swear  falsely  by  deposition, 
though  such  depositions  are  not  put  in  evi- 
dence.    Egan    V.   Bowker,    5    Allen  (Mass.) 

2.  Statutory  Directions  to  Be  Strictly  Followed  — 

Alabama.  —  Glover  v.  Millings,  2  Stew.  iS;  P. 
(Ala.)  28;  Gulf  City  Ins.  Co.  v.  Stephens,  51 
.Ma.  121. 

Maine.  —  Parsons  v.  Huff,  38  Mc.  137; 
Brighton  v.  Walker,  35  Me.  132;  Erskine  v. 
Boyd,  35  Me.  511 ;  Dennison  v.  Benner,  41 
Me.  332:  Call  V.  Perkins,  68  Mc.  158. 

Nfw  Hampshire.  —  Fabyan  v.  Adams,  15  N. 
H.  371. 
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New  Jersey.  —  New  Jersey  Express  Co.  v. 
Nichols,  32  N.  J.  L.  166,  33  N.  J.  L.  434. 

Neu>  York.  —  Halleran  v.  Field,  23  Wend. 
(N.  Y.)  38;  Williams  v.  Eldridge,  I  Hill  (N.  Y.) 
249. 

Texas.  —  Ballard  v.  Perry,  28  Tex.  347. 

Vermont.  —  Lund      Dawes,  41  Vt.  370. 

Wisco7tsin.  —  Baxter  v.  Payne,  I  Pin.  (Wis.; 
501;  Bacon  v.  Bacon,  33  Wis.  147;  Cross  v. 
Barnett,  61  Wis.  650. 

Illustrations.  —  Where  the  statute  requires 
that  the  witness  be  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the 
full  and  precise  form  must  be  used.  Atchi- 
son, etc.,  R.  Co.  V.  Pearson,  (Kan.  App.  1897) 
49  Pac.  Rep.  681;  Western  Union  Tel.  Co.  v. 
Collins,  45  Kan.  88;  Call  t/.  Perkins,  68  Me. 
158;  Simpson  v.  Carleton,  i  Allen  (Mass.)  109, 
79  Am.  Dec.  707;  Burroughs  v.  Booth,  i  D. 
Chip.  (Yt.)  io6. 

Immaterial  deviations  from  the  form  are 
sometimes  permitted.  Welborn  v.  Swain,  22 
Ind.  194. 

It  has  been  said  that  the  form  of  oath  legally 
prevailing  in  another  state  where  the  deposi- 
tion is  taken  is  sufficient.  Vail  v.  Nickerson,  6 
Mass.  262;  Bacon  v.  Bacon,  33  Wis.  147;  and 
that  a  certificate  that  the  witnesses  were  duly 
sworn  implies  that  the  statutory  form  was  fol- 
lowed. Ulmer  v.  Austill,  9  Port.  (Ala.)  157; 
Stiles  V.  Allen,  5  Allen  (Mass.)  320;  Amherst 
Bank  v.  Root,  2  Met.  (Mass.)  522;  Quinley  v. 
Atkins,  9  Gray  (Mass.)  370;  Williams  v.  Rich- 
ardson, 12  S.  Car.  584;  Armstrong  v.  Burrows, 
6  Watts  (Pa.)  266;  Newton  v.  Brown,  t  Utah 
287. 

Affirmation.  —  A  witness  conscientiously 
scrupulous  of  taking  an  oath  may  affirm  the 
truth,  and  the  existence  of  such  scruples  is 
sufficiently  shown  by  the  magistrate's  certifi- 
cate to  that  effect,  Elliot  t.  Hayman,  2  Cranch 
(C.  C.)  678;  or  by  a  certificate  which  merely 
says  that  the  witness  was  "  affirmed  by  me 
according  to  law,"  Horne  7'.  Haverhill,  113 
Mass.  344. 

Certificate.  —  The  commissioner  or  magis- 
trate should  certify  that  the  witness  was  sworn 
in  the  statutory  form.  House  v.  I'lliott,  6 
Ohio  St.  497;  Doe  v.  King,  3  How.  (Miss.)  125. 
But  mere  informality  will  not  make  the  certifi- 
cate bad.  Dennison  t.  Benner,  41  Me.  332; 
Cooper  V.  Stinson,  5  Minn.  201;  Kendall  v. 
Limberg,  69  111.  355. 

It  is  sufficient  if  the  preamble  to  the  deposi- 
tion shows  that  the  witness  was  duly  sworn. 
Broadnax  v.  Sullivan,  29  Ala.  320.  And  the 
absence  of  a  jurat  is  immaterial  if  the  oath  ap- 
pears from  the  certificate.  Van  Sickle  v.  Gib- 
son, 40  Mich.  170;  Williams  v.  Richardson,  12 
S.  Car.  584. 

The  certificate  is  good  though  it  omits  to 
state  that  the  witness  was  "  cautioned." 
Brown  -'.  Piatt,  2  Cranch  (C.  C.)  253;  Moore 
V.  Nelson,  3  McLean  (U.  S.)  383. 

Waiver.  —  The  oath  may  be  waived  I)y  stipu- 
lation, Shoeniake  Smith,  80  Iowa  655;  or 
by  taking  part  in  the  examination.  Northern 
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X.  Taking  Testimony  —  1.  By  What  Law  Governed.  —  The  method  of  taking 
testimoii}-,  in  tlic  absence  of  provisions  of  statute  or  rule  of  court  to  the  con- 
trary, is  controlled  by  the  law  of  the  state  from  which  the  commission  issues 
rather  than  that  where  the  testimony  is  taken.  ^ 

2.  Counsel.  —  By  the  old  English  chancery  practice  the  examination  was 
conducted  in  secret  to  prevent  false  testimony,  and  neither  the  parties  nor  their 
counsel  were  permitted  to  be  present.^  This  rule  still  prevails  in  some  states 
with  reference  to  depositions  upon  written  interrogatories,  or  those  taken  with- 
out notice,*  but  it  is  generally  obsolete  in  the  United  States,  even  with  respect 
to  equity  procedure,  and  the  right  to  appear  in  person  or  by  counsel  is  con- 
ceded, especially  when  the  testimony  is  taken  upon  notice  without  a  commis- 
sion and  without  written  interrogatories.'* 

3.  Direct  Examination.  —  An  oral  examination  is  conducted  in  the  same 
manner  as  in  open  court ;  but  where  the  interrogatories  and  cross-interroga- 


Pac.  R.  Co.  V.  Urlin,  158  U.  S.  271;  Butter- 
worth  -'.  Brown,  26  111.  156. 

Perjury.  —  Some  states  make  false  swearing 
in  testifying  under  a  commission  perjury. 
I  Greenl.  Ev.,  §  324.  But  in  the  absence  of 
such  a  statute  it  is  doubtful  whether  it  is 
criminal,  i  Greenl.  Ev.,  §  324;  Calliand  v. 
Vaughan,  i  B.  &  P.  210. 

1.  Mode  of  Taking  Testimony —  By  What  Law 
Governed.  —  Evans  v.  Eaton,  7  Wheat.  (U.  S.) 
426;  Bostwick  V.  Lewis,  i  Day  (Conn.)  33; 
McGeorge  v.  Walker,  65  Mich.  5;  City  Bank 
V.  Young,  43  N.  H.  457;  Kuehling  v.  Leber- 
man,  9  Phila.  (Pa.)  160. 

Presumption  as  to  Law  of  Place  Where  Deposi- 
tion Taken.  —  Where  by  statute  depositions  are 
to  be  taken  under  the  forms  of  the  law  of  the 
place  of  taking,  such  law  will  be  presumed  to 
be  like  that  of  the  forum  until  the  contrary  is 
shown.  Coopwood  v.  Foster,  12  Smed.  &  M. 
(Miss.)  718;  Johnson  v.  Perry,  54  Vt.  459. 

Federal  Courts  Following  State  Practice.  —  The 
right  to  take  depositions  for  use  in  a  case 
pending  in  a  federal  court  is  determined  by 
the  federal  law,  but  the  method  of  taking  may 
be  that  prescribed  by  the  federal  or  state  law 
at  the  election  of  the  party  taking  the  deposi- 
tion. Evans  v.  Eaton,  7  Wheat.  (U.  S.)  356; 
Wilkinson  v.  Yale,  6  McLean  (U.  S.)  16;  Ran- 
dall V.  Venable,  17  Fed.  Rep.  163;  McLennan 
V.  Kansas  City,  etc.,  R.  Co.,  22  Fed.  Rep. 
198. 

U.  S.  Act  March  9,  1892,  27  Stat,  at  L.  7, 
concerning  the  taking  of  depositions  for  use 
in  the  federal  courts  in  the  manner  prescribed 
by  state  laws,  does  not  authorize  the  taking  of 
a  party's  deposition  before  ttial  as  provided 
by  a  state  statute,  in  the  absence  of  any 
grounds  therefor  as  set  forth  in  U.  S.  Rev. 
Stat.,  ^§  863,  866.  Shellabarger  v.  Oliver,  64 
Fed.  Rep.  306. 

2.  Presence  of  Parties  and  Counsel.  —  3  Greenl. 
Ev.,  S  252, 

3.  Depositions  upon  Written  Interrogatories.  — 

Holmes  v.  Dobbins,  ig  Ga.  630;  Beverly  -'. 
Burke,  14  Ga.  70;  Turner  v.  Hardin,  80  Iowa 
691;  Walker  v.  Barron,  4  Minn.  253;  Hollister 
V.  Hollister,  6  Pa.  St.  449;  Sayles  v.  Stewart, 
5  Wis.  8. 

Where  Counsel  Takes  No  Part  in  Proceedings.  — 

In  some  states  where  the  rule  prevails  the 
attendance  of  counsel,  though  irregular,  will 
not  make  the  deposition  inadmissible,  in  the 


absence  of  proof  that  counsel  took  part  in  the 
proceedings  or  influenced  the  testimony  of 
witnesses.  Nutter  v.  Rickelts,  6  Iowa  92; 
Parker  v.  Chancellor,  73  Tex.  475;  Houston, 
etc.,  R.  Co.  V.  McKen2ie,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  831. 

Waiver.  —  And  in  any  case  objection  on  this 
ground  may  be  waived  by  long  delay.  Far- 
row V.  Commonwealth  Ins.  Co.,  18  Pick. 
(Mass.)  53,  29  Am.  Dec.  564. 

A  Deposition  Taken  Before  a  Foreign  Court  is 
not  invalidated  by  the  presence  of  counsel  in 
accordance  with  the  usual  practice  of  such 
court.  Kuehling  v.  Leberman,  g  Phila.  (Pa.) 
160. 

Under  the  Iowa  Statute  providing  that  both 
parties  or  neither  shall  be  present,  and  that 
the  magistrate's  certificate  shall  state  the  fact 
of  their  presence,  where  the  certificate  is  silent 
on  the  subject  it  will  be  presumed  that  neither 
party  was  present.  Turner  v.  Hardin,  80 
Iowa  691. 

Presence  of  Parties  or  Counsel  to  Be  Noted  in 
Certificate.  —  The  presence  of  parties  or  their 
counsel  should  be  noted  in  the  magistrate's 
certificate.  Hay  v.  State,  58  Ind.  337.  And 
it  may  be  shown  by  the  answer  of  the  witness 
to  the  question:  "  Who  is  present  at  the  exe- 
cution of  these  interrogatories?"  Wilkes  v. 
McClung,  32  Ga.  507. 

4.  3  Greenl.  Ev.,  §  259;  Evans  v.  Roth- 
schild, >;4  Kan.  747;  Union  Bank  v.  Torrey,  5 
Duer  (N.  Y.)  626. 

The  Master  of  a  Libelled  Vessel  has  a  right,  as 
agent  of  the  owners,  to  be  present  while  the 
depositions  of  his  crew  are  being  taken,  unless 
his  behavior  is  disorderly.  The  Ship  Havre,  i 
Ben.  (U.  S.)  295. 

Witness  Consulting  Apart  with  Counsel.  —  The 
credibility  and  not  the  admissibility  of  a  depo- 
sition is  affected  by  the  fact  that  the  witness, 
during  the  examination,  consulted  apart  with 
counsel  against  objection.  New  Jersey  Ex- 
press Co.  -■.  Nichols,  33  N.  J.  L.  434.  Or  that  be- 
fore the  examination  an  attorney  for  one  partj' 
wrote  down  for  the  witness  the  substance  of 
the  latler's  testimony.  Commercial  Bank  v. 
Union  Bank,  11  N.  Y.  203. 

Mileage.  —  An  attorney  who  attends  pur- 
suant to  notice  is  entitled  to  mileage,  though 
the  deposition  is  not  taken  and  some  of  his 
clients  live  in  the  place.  Kentucky  Seminary 
V.  Wallace,  15  B.  Mon.  (Ky.)  35. 
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tories  are  written,  the  examination  must  be  restricted  to  them  unless  by  the 
consent  of  both  parties  they  are  supplemented  by  oral  inquiries.* 

4.  Cross-examination.  —  The  adverse  party  must  in  every  case,  except  where 
ex  parte  depositions  are  allowed  by  statute,  have  an  opportunity  to  cross- 
examine,  even  though  he  be  made  a  party  to  the  suit  after  the  deposition  has 
been  taken,  otherwise  it  will  not  be  admissible  against  him.*    But  participa- 


1.  Direct  Examination.  —  Marr  v.  Wetzel,  3 
Colo.  2;  Stagg  v.  Pomroy,  3  La.  Ann.  16; 
Maryland  Ins.  Co.  v.  Bossiere,  9  Gill  &  J. 
(Md.)  121. 

Certification  that  Written  Interrogatories  Were 
Put  to  Witness.  —  The  commissioner  should 
certify  that  the  written  interrogatories  were 
put  to  the  witness.  Davis  v.  Allen,  14  Pick. 
(Mass.)  313. 

Eefresting  Witness's  Memory  —  What  Hay  Be 
Used  for  Such  Purpose.  —  A  paper  not  sent  with 
the  commission  nor  referred  to  in  the  inter- 
rogatories cannot  be  read  to  the  witness  to  re- 
fresh his  memory.  Floyd  -'.  Mintsey,  7  Rich. 
L.  (S.  Car.)  181. 

Improper  Interrogatories. —  Interrogatories 
staling  the  case  and  asking  the  witnesses  to 
stale  any  fact  within  their  knowledge  that 
will  assist  the  court  in  arriving  at  a  correct 
and  just  conclusion  of  the  case,  ' '  as  fully  as  if 
here  inquired  about,"  are  improper,  and  the  an- 
swers should  be  excluded.  St.  Louis,  etc.,  R. 
Co.  ■■.  Whitaker,  68  Tex.  630. 

And  in  Answer  to  a  General  Interrogatory  re- 
quiring the  witness  to  state  any  other  matters 
"  that  might  benefit  either  the  plaintiff  or 
defendant,"  a  witness  cannot  refer  to  his 
answer  to  a  preceding  question  and  amplify 
the  same  by  mailers  not  responsive  to  such 
question,  and  not  referred  to  by  anything  in 
the  general  interrogatory.  Chinn  v.  Taylor, 
64  Tex.  385. 

Bui  an  amplification  of  a  witness's  answer 
attached  to  his  deposition,  in  which  he  swears 
to  its  truth,  will  not  be  excluded  on  objection 
first  made  at  the  trial,  although  not  signed  by 
.the  witness  or  certified  by  the  commissioner, 
Ratiiff  V.  Thomson,  61  Miss.  71;  and  material 
evidence  may  be  given  in  answer  to  a  general 
interrogatory.    Rhoades  -■.  Selin,  4  Wash.  (U. 

s.)  715. 

Correction  or  Explanation  of  Testimony.  —  The 

witness,  at  any  lime  before  hi;  leaves  the  pres- 
ence of  the  commissioner,  though  the  exami- 
nation is  signed  and  closed,  may  make  any 
correction  or  explanation  of  his  testimony; 
but  after  he  leaves  the  presence  of  the  com- 
missioner leave  of  court  is  necessary  for  this 
purpose.  Abergavenny  t.  Powell,  I  Meriv. 
130;  Griells  t.  Gansell,  2  P.  Wms.  646;  Kings- 
Ion      Ta[)p''n,  r  Johns.  Ch.  (N'.  Y.)  36.S. 

Witness  Referring  to  Answer  of  Another  Wit- 
ness—  Adoption  of  Latter's  Answer.  —  Where  a 
witness  whose  deposition  has  been  taken  an- 
swers a  question  by  saying,  "  For  answer  to 
that  question,  I  refer  to  the  answer  of  A  B," 
it  is  error  for  the  cf)uri  to  tell  the  jury  that,  as 
a  matter  of  law,  he  has  thereby  made  the  an- 
swer of  A  B  his  own  answer.  Kneeland 
Great  Western  Elevator  Co.,  (N.  Dak.  1898)  75 
N.  W.  Rep.  907. 

Leading  Questions  arc  improper,  Craddock  v. 
Craddock.  ;  I.itt.  (Ky.)  77;  but  objection 
thcrelo  should  be  made  at  the  examination  if 


the  adverse  party  is  present,  and  if  not,  then 
within  a  reasonable  time  after  the  deposition 
is  returned  to  court,  Kyle  v.  Boslick,  10  Ala. 
589;  M'Candlish  v.  Edloe,  3  Gratt.  (Va.)  315; 
Kean  -■.  Zundclovvitz,  9  Tex.  Civ.  App.  350. 

Scope  of  Examination.  —  The  examination 
need  not  be  restricted  to  the  party's  opening 
of  his  case,  but  may  extend  to  matters  which 
may  be  proper  in  rebuttal.  Thurstin  v.  Luce, 
61  Mich.  292. 

Interrogatory  Dependent  upon  Answer  to  a  Pre- 
ceding One. —  Where  an  interrogatory  is  to  be 
put  if  a  previous  one  is  answered  in  a  certain 
way,  and  the  latter  is  otherwise  answered,  the 
subsequent  interrogatory  should  not  be  put, 
nor  the  answer  thereto  admitted.  Selden 
Bank  of  Commerce,  3  Minn.  166. 

2.  Opportunity  for  Cross-examination.  —  3 
Greenl.  Ev.,  §  326. 

F.nglatiJ.  —  Cazenove  z^'.  Vaughan,  I  M.  & 
S.  4;  Ally. -Gen.  v.  Davison,  M'Clel.  &  Y.  160; 
Courtenay  z'.  Hoskins,  2  Russ.  253. 

United    States.  —  Gilpins    -'.    Consequa,  3 
Wash.  (U.S.)  184,  Pet.  (C.  C.)  85;  Gass 
Stinson,  3  Sumn.  (U.  S.)  98. 

Delaivare.  —  Goslin  v.  Cannon,  I  Harr. 
(Del.)  3;  Stille  v.  Layton,  2  Harr.  (Del.)  149. 

Louisiana.  —  Kyle  v.  Van  Bibber,  7  La.  Ann. 
576;  Le  Baron  v.  Duponi,  11  La.  Ann.  140. 

.Maryland.  —  Clary  v.  Grimes,  12  Gill  &  J. 
(Md.)3i. 

Alissouri.  —  Dannefelser  v.  Weigcl,  27  Mo. 
45- 

Tennessee.  —  Blair  v.  State  Bank,  11 
Ilumph.  (Tenn.)  84. 

Texas.  —  Norvell  v.  Oury,  13  T^x.  31. 

Where  the  presence  of  the  adverse  party  is 
not  otherwise  shown  than  by  the  headings 
"cross-examination"  and  "redirect  examina- 
tion," the  deposition  should  be  excluded. 
Carpenter  -'.  State,  58  Ark.  233. 

It  is  the  duty  of  the  cross-e.xaminer  to  clear 
up  ambiguities  in  the  direct  testimony.  If  he 
neglects  to  do  so,  he  cannot  object  to  them  at 
the  trial.    Olds  v.  Powell,  10  Ala.  393. 

A  party  surprised  by  pertinent  testimony 
given  in  answer  to  the  general  interrogatory 
should  move  for  leave  to  cross-examine 
further,  not  to  suppress  the  deposition.  Com- 
mercial Bank  v.  Union  Bank,  11  N.  Y.  203. 

The  general  cross-interrogatory  is  sufTitiently 
answered  by  the  words,  "and  deponent  further 
knowelh  not."  Gales  -•.  Bcecher,  60  N.  Y. 
518. 

A  party  who  has  waived  cross-examination 
cannot  object  because  additional  interrogato- 
ries filed  by  his  adversary  are  not  answered. 
Dole      Wooldredge,  142  \Iass.  161. 

Neglect  to  file  cross-interrogatories  is  a 
waiver  of  the  privilege  of  doing  so.  Ketland 
V.  Bissett.  I  Wash.  (U.  S.)  144;  Gass  v.  Stin- 
son, 3  Sumn.  (U.  S.)  98. 

A  deposition  taken  at  the  instance  of  the  de- 
fendant, without  cross-interrogatories  being 
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lion  in  the  examination  without  objection  then  made  is  a  waiver  of  all  objec- 
tions except  as  to  the  le,c;al  character  of  the  evidence.* 

5.  Incomplete  Depositions.  —  Sometimes  a  deposition  is  not  completed 
because  of  accident  or  ney;lect.  The  question  then  arises  whether  the  depo- 
sition is  good  so  far  as  it  goes  or  should  be  entirely  excluded.  Where  the 
opportunity  to  cross-examine  has  been  lost  through  the  misconduct  of  the 
witness  or  through  the  fault  or  neglect  of  the  party  calling  him,  the  deposition 
is  inadmissible.*  Where  the  omission  of  cross-examination  is  due  to  inevitable 
accident  without  the  fault  of  either  party,  such  as  the  death  of  the  witness,  or 
where  it  is  due  to  the  neglect  of  the  party  who  should  make  such  examination, 
the  deposition  is  admissible  if  substantially  complete  so  far  as  it  has  been 
taken.-* 

6.  Excluding  Testimony.  —  The  witness  should  be  required  to  answer  the 
question  put,  and  no  more;'*  but  the  commissioner  should  take  all  the  testi- 


(iled  and  answered,  cannot  be  read  by  the 
plaintiff.    Norvell  v.  Oury,  13  Tex.  31. 

1.  Waiver  —  United  States.  —  Rich  v.  Lam- 
bert, 12  How.  (U.  S.)  347;  Shutte  v.  Thomp- 
son, 15  Wall.  (U.  S.)  151;  Howard  v.  Stillwell, 
etc.,  Mfsr.  Co.,  139  U.  S.  199;  Kansas  City, 
etc.,  R.  Co.  V.  Stoner,  51  Fed.  Rep.  649,  10  U. 
S.  App.  209. 

Alabama. —  VtoyVAn  z\  Collins,  20  Ala.  230; 
Aicardi  v.  Strang,  38  Ala.  326;  Louisville,  etc., 
R.  Co.  V.  Hall,  91  Ala.  112,  24  Am.  St.  Rep. 
863. 

Arkansas.  —  Caldwell  v.  McVicar,  9  Ark.  418. 
California.  —  Jones  v.  Love,  g  Cal.  68. 
Illinois.  —  Greene  County  v.  Bledsoe,  12  111. 
267. 

Indiana.  —  Connersville  Wadleigh,  7 

Blackf.  (Ind.)  102,  41  Am.  Dec.  214;  Doe  v. 
Brown,  8  Blackf.  (Ind.)  443. 

Iowa.  —  Nevan  v.  Ronp,  8  Iowa  207;  Mumma 
71.  M'Kee,  10  Iowa  107. 

Kentucky.  —  Weil  v.  Silverstone,  6  Bush 
(Ky.)  698;  Flowers  v.  Miller,  (Ky.  1891)  16  S. 
W.  Rep.  705. 

Louisiana.  —  Quadras  71.  Webster,  11  La. 
Ann.  203. 

Maine.  —  Crooker  7>.  Appleton,  25  Me.  131. 
Missouri.  —  Goodfellow    7'.  Landis,  36  Mo. 
168. 

New  Jersey.  —  State  v.  Bassett,  33  N.  J.  L.  26. 

North  Carolina.  —  Barnhardt  v.  Smith,  86 
N.  Car.  473;  Davison  v.  West  Oxford  Land 
Co.,  118  N.  Car.  368. 

Pennsyluania.  —  Phillipi  v.  Bowen,  2  Pa.  St. 
20. 

Rhode  Island.  —  Kelton  v.  Montaut,  2  R.  I. 
151- 

Wisconsin.  —  Cameron  v.  Cameron,  15  Wis. 
I,  82  Am.  Dec.  652. 

The  presence  of  the  opposing  attorney,  who 
declines  to  take  any  part  in  the  proceedings, 
is  not  a  waiver  of  any  objection  to  the  want  of 
authority  apparent  on  the  face  of  the  certifi- 
cate. Harris  v.  Wall,  7  How.  (U.  S.)  693; 
Beasley  v.  Downey,  10  Ired.  L.  (32  N.  Car.) 
284.  See  supra.  Formalities  A fter  Issue  and 
Before  Taking  Testimo7iy —  Waiver  of  Notice  or 
of  Defects  Therein. 

A  party  who  appears  and  cross-examines,  if 
the  deposition  is  not  taken  in  perpetuam ,  may 
nevertheless  object  at  the  trial  that  there  was 
no  suit  pending  when  the  deposition  was 
taken.    Gilmore  v.  Bowden,  12  Me.  412. 
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2.  Incomplete  Depositions — When  Inadmissible. 

— -Hewlett  V.  Wood,  67  N.  Y.  394;  Kissam  v. 
Forrest,  25  Wend.  (N.  Y.)  651. 

So  where  the  interpreter  refused  to  go  on 
with  the  cross-examination  the  deposition  is 
inadmissible.  The  Jacob  Brandovv,  33  Fed. 
Rep.  160. 

Where  the  direct  testimony  of  a  witness 
since  deceased  was  duly  signed,  but  his  testi- 
mony on  cross-examination,  taken  on  the 
following  day,  was  not  signed,  the  whole  depo- 
sition was  adjudged  inadmissible.  Reg.  v. 
France,  2  M.  &  Rob.  207. 

3.  When  Admissible.  —  Gass  v.  Stinson.  3 
Sumn.  (U.  S.)  98;  Fuller  v.  Rice,  4  Gray 
(Mass.)  343;  Blair  v.  Carpenter,  75  Mich.  167; 
Valton  V.  National  Loan  Fund  L.  Assur.  Soc, 
22  Barb.  (N.  Y.)  9. 

Examples  of  such  neglect  by  the  party  who 
should  cross-examine  are:  Failure  to  file 
cross-interrogatories  before  the  witness's  death 
several  months  after  the  direct  examination. 
Gass  V.  Stinson,  3  Sumn.  (L^  S.)  98.  Failure 
to  attend  the  examination,  though  notified. 
Steele  v.  Nichols,  3  Pa.  Dist.  Rep.  517.  Pro- 
curing a  postponement  during  which  the  wit- 
ness dies.  Celluloid  Mfg.  Co.  v.  Arlington 
Mfg.  Co.,  47  Fed.  Rep.  4. 

In  Arundel  v.  Arundel,  i  Chand.  90,  where  a 
witness  was  examined  for  the  plaintiff  and  was 
to  be  cross-examined  for  the  defendant,  but 
died  before  he  could  be  cToss-examined,  the 
court  ordered  his  deposition  to  stand.  See  also 
Nolan  V.  Shannon,  i  Molloy  157. 

But  want  of  cross-examination  in  all  cases 
affects  the  weight  of  the  testimony.  O'Cal- 
laghan  v.  Murphy,  2  Sch.  &  Lef.  158;  Gass  v. 
Stinson.  3  Sumn.  (U.S.)  98. 

4.  Excluding  Testimony.  —  Marr  v.  Wetzel,  3 
Colo.  2. 

The  witness  may  be  compelled  to  answer 
unless  the  question  involves  his  privilege.  De 
Camp  V.  Archibald,  50  Ohio  St.  618. 

He  should  not  be  asked  general  questions, 
such  as  requests  to  stale  any  facts  within  his 
knowledge  bearing  on  the  case.  St.  Louis, 
etc.,  R.  Co.  71.  Whitaker,  68  Tex.  630. 

The  commissioners  should  put  all  the  inter- 
rogatories, and  not  select  from  them  certain 
ones  to  be  put;  but  it  seems  that  if  they  fail  to 
do  so  the  court  may  in  its  discretion  admit  th« 
depositions  in  evidence.  Hitchins  ».  Hitchins, 
L.  R.  I  P.  &  D.  153. 
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mony  offered,  without  regard  to  its  relevancy,  or  whether  the  question  is  lead- 
ing or  calls  for  hearsay  testimony,  for  the  decision  of  all  such  matters  belongs 
to  the  court.* 

7.  "Writing  Down  Answers.  —  The  answers  of  the  witness  should  be  written 
down  by  the  magistrate  or  commissioner,  or  by  his  clerk,  or  by  the  witness  in 
his  presence  and  by  his  direction.*  It  is  improper  for  either  party  or  the 
attorney  or  agent  of  either  to  write  down  or  dictate  the  answers,  though  it  is 
not  always  a  fatal  error,  especially  in  the  absence  of  any  suspicion  that  they 
were  not  correctly  written;*  but  a  disinterested  third  person  may  usually  be 


1.  Rooker  v.  Rooker,  83  Ind.  226;  Horsman 
V.  Todhuntcr,  12  Iowa  230;  Attwell  v.  Lynch, 
39  Mo.  519;  De  Camp  v.  Archibald,  50  Ohio 
St.  6x8;  Howell's  Estate,  14  Phila.  (Pa.)  329; 
Lee  V.  Stowe,  57  Tex.  444;  Ilcllnian 
Wright,  I  Wyoming  190. 

The  commissioner  may  retuse  to  take  down 
unprofessional  statements  by  counsel  and 
scandalous  objections.  Rea  v.  Rea,  53  Mich. 
40. 

In  equity  interrogatories  may  be  referred  for 
scandal,  but  it  is  doubtful  whether  this  may 
be  done  for  mere  impertinence.  Cocks  v. 
Worthington,  2  Atk.  236;  White  v.  Fussell,  19 
Ves.  Jr.  113;  Pyncent  v.  Pyncent,  3  Atk.  557. 

The  magistrate  may  refuse  to  write  down 
objections  to  certain  questions  as  leading  the 
witness,  Coates  v.  Canaan,  51  Vt.  131;  or  to 
allow  counsel  on  recross-examination  to  ask 
about  something  not  brought  in  on  the  redirect 
examination,  Elyton  Land  Co.  -■.  Denny,  108 
Ala.  553. 

But  in  Texas,  under  Sayles's  Civil  Stat., 
arts.  2240,  2243,  the  rule  that  leading  ques- 
tions may  be  allowed  in  the  discretion  of  the 
court  does  not  apply  to  depositions  taken  on 
written  interogatories  filed  with  the  clerk. 
Bizzell  V.  Hill,  (Tex.  Civ.  App.  1896)  37  S.  W. 
Rep.  178. 

2.  Writing  Down  Answers.  —  3  Greenl.  Ev., 
§324;  U.  S.  Rev.  Stat.,  §864;  Bulwinkle  v. 
Cramer,  30  S.  Car.  153. 

The  testimony  of  the  witness  "shall  be  re- 
duced to  writing  by  the  magistrate  taking  the 
deposition,  or  by  himself  [the  witness]  in  the 
magistrate's  presence,  and  by  no  other  per- 
son."   U.  S.  Rev.  Stat.,  §  864. 

Intent  to  Be  Arrived  At.  —  Depositions  taken 
down  by  an  unskilful  hand  should  be  inter- 
preted according  to  the  obvious  intent,  so  as 
not  to  defeat  the  meaning  of  the  witness. 
Parks  7'.  Richardson.  4  B.  Mon.  (Ky.)  276. 

After  a  Deposition  Has  Been  on  File  Eight 
Months,  it  is  too  late  to  object  that  the  tcsii- 
mony  was  incorrectly  written  down.  Tolsori 
V.  Tolson,  4  Md.  Ch.  119. 

Quashing  Deposition.  —  A  deposition  should 
not  be  (luasheil  when  there  is  nothing  to  show 
that  it  does  not  contain  all  the  testimony  of 
the  witness  or  was  not  written  down  at  the 
time.  Chippewa  Valley  Bank  v.  National 
Bank,  116  N.  Car.  815. 

Narrative  Form. —  It  is  advisable  to  insert 
the  questions  before  their  respective  answers, 
but  not  necessary  if  the  questions  are  sc)  re- 
ferred to  as  to  be  intelligible.  Giles  7/.  Pax- 
son,  36  Fed.  Rep.  882;  Hawks  v.  Lands,  8  111. 
227;  Street  t.  Andrews,  115  N.  Car.  417; 
Read  v.  Patterson,  11  Lea  (Tcnn.)43o. 

And  depositions  may  be  taken  in  the  narra- 


tive form  when  the  adverse  party,  though  no- 
tified, did  not  appear  at  the  examination, 
Pralus  V.  Pacific  Gold,  etc.,  Min.  Co.,  35  Cal. 
30;  or  did  appear  and  made  no  objection  to 
this  procedure.  In  re  Thomas,  3£  Fed.  Rep. 
822;  Myers  v.  Murphy,  60  Ind.  282;  Grissen 
-•.  Southworth,  64  Hun  (N.  Y.)  4S8,  22  Civ. 
Pro.  Rep.  (N.  Y.)  1S4. 

Written  by  Witness.  —  The  witness  may 
write  his  answers  himself  in  the  presence  of 
the  magistrate,  Shropshire  Stevenson,  17 
Ga.  622;  Wilson  v.  Smith,  5  Yerg.  (Tenn.) 
379;  Carlyle  Plumer,  11  Wis.  99;  but  not 
elsewhere  nor  before  the  examination  begins, 
Foster  v.  Foster,  20  N.  H.  208;  McEntire  v. 
Henderson,  i  Pa.  St.  402;  U.  S.  v.  Smith,  4 
Day  (Conn.)  121. 

Nor  can  ansv.'ers  pr<  pared  by  counsel  or  a 
party  for  adoption  by  the  witness  be  admitted 
in  evidence.  Western  North  Carolina  R.  Co. 
V.  Drew,  3  Woods  (U.  S.)  691;  Dawson  v.  Pos- 
ton,  28  Fed.  Rep.  606;  Grisvvold  v.  Griswold, 
1  Root  (Conn.)  259;  Smith  v.  Huntington,  I 
Root  (Conn.)  226;  Bunnel  v.  Taintor,  4  Conn. 
568;  Daggett  7'.  Tallman,  8  Conn.  168;  PhoL-ni.x 
Assur.  Co.  V.  Freedman,  (Tex.  1892)  19  S.  W. 
Rep.  loio;  Greening  v.  Keel,  84  Tex.  326. 

The  Fact  that  the  Witness  Sees  a  Copy  of  the 
Written  Interrogatories  is  generally  not  in  itself 
sufficient  to  exclude  his  answers.  Cioodrich 
V.  Goodrich,  44  Ala.  670;  Amee  v.  Wilson,  22 
Me.  116;  Sabine  v.  Strong,  6  Met.  (Mass.)  270; 
Moore  V.  Robertson,  25  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  173,  affirnuil  17  N.  Y.  Supp.  554; 
62  Hun  (N.  Y.)  623;  Butler  v.  Flanders,  44 
N.  Y.  Super.  Ct.  531;  Allen  v.  Scyfried,  43 
Wis.  414. 

But  it  is  "  unfair  "  under  the  statute  to  do 
so,  and  justifies  an  order  for  further  crcss- 
exatnination,  Graham  v.  Carleton  (Supreme 
Ct.)  g,  N.  Y.  Supp.  392;  and  it  discredits  the 
testimony.  Miller's  Instate,  26  PittM).  I..  I. 
N.  S.  (Pa.)  42S. 

3.  Answers  Written  Down  ly  the  Party  or  His 
Attorney.  —  The  error  is  ^<,nKiinus  fatal. 
Steele  v.  Dart,  6  Ala.  798;  King  v.  Dale,  2  111. 
513;  Snyder  v.  Snyder,  50  Ind.  492;  Hurst  j^. 
Larpin,  21  Iowa  484;  Grayson  v.  Bannon,  8 
Watts  (Pa.)  524;  Mosely  v.  Mosely,  Conf. 
Rep.  (3  N.  Car.)  522.  l^ut  there  are  decisions  to 
the  contrary.  Wynn  v.  Williams,  Minor  (Ala.) 
136;  McGinlcy  v.  McLaughlin,  2  B.  Mon. 
(ky.)  302:  Donoho  v.  Petit,  Walk.  (Miss.)  440; 
Commercial  Bank  71.  Union  l^ank,  1 1  N.  Y.  203. 

Of  course  the  depositions  are  admissible  if 
the  adverse  parly  consented  (hat  the  attorney 
should  write  them,  and  there  is  no  suspicion 
that  the  witness  was  deceived  or  the  facts 
misstated,  colored,  or  concealed.  Farmers', 
etc.,  Bank  v.  Woods,  11  Pa.  St.  99. 
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cmploycil  by  the  magistrate  for  this  service.' 

8.  Signature  of  Witness.  —  The  deposition  should  be  read  over  to  the  witness 
for  correction  and  authentication  before  signing.*  The  signature  of  the  witness 
at  the  end  of  his  testimony  is  generally  required  to  render  the  deposition 
ndmissible  in  evidence,  for  the  witness  would  not  be  liable  for  perjury  unless 
lie  signed. But  in  some  states  the  signature  of  the  witness  is  not  necessary' 


For  counsel  to  prepare  the  answers  and  in- 
duce the  witness  to  adopt  them  is  fraudulent 
and  a  proper  ground  for  a  conviction  for  pro- 
fessional misconduct.  Matter  of  Eldridge,  82 
N.  Y.  161,  37  Am.  Rep.  558. 

Exhibits  Attached  to  a  Deposition  may  be 
in  the  handwriting  of  counsel.  Marvin  v. 
Raigan,  12  Cush.  (Mass.)  132. 

Caption  of  Interrogatories  in  Handwriting  of  a 
Party. —  And  the  fact  that  the  caption  of  the 
interrogatories  is  in  the  handwriting  of  a 
party,  the  answers  being  in  that  of  the  wit- 
ness, is  not  a  sufficient  ground  for  a  presump- 
tion of  fraud  to  e.Kclude  the  deposition. 
Shropshire  Stevenson,  17  Ga.  622;  Fuller  v. 
Hodgdon,  25  Me.  243. 

Interlineations.  —  Evidence  is  admissible  to 
prove  that  interlineations  supposed  to  have 
been  made  by  the  witness  are  in  the  handwrit- 
ing of  another  person.  Bunzel  v.  Maas  (Ala. 
1S97)  22  So.  Rep.  568. 

1.  Disinterested  Third  Person.  —  Cook  v.  Gil- 
christ, 82  Iowa  277;  Tuthill  Spring  Co.  v. 
Smith,  go  Iowa  331;  Logan  v.  Steele,  3  Bibb 
{Ky.)  230;  Cushman  v.  Wooster,  45  N.  H.  410; 
Carmalt  v.  Post,  8  Watts  (Pa.)  406. 

In  Tennessee  it  is  an  error  for  the  magistrate 
to  appoint  a  third  person  to  reduce  the  depo- 
sition to  writing,  because  such  person  might 
be  of  kin  or  counsel  to  one  party,  though  the 
magistrate  was  not.  East  Tennessee,  etc.,  R. 
Co.  V.  Arnold,  89  Tenn.  107. 

In  Kansas  the  magistrate's  certificate  must 
name  the  person  who  wrote  down  the  an- 
swers. Atchison,  etc.,  R.  Co.  v.  Pearson, 
(Kan.  App.  1897)  49  Pac.  Rep.  681. 

Written  in  Absence  of  the  Magistrate.  —  The 
answers  should  be  taken  down  in  the  presence 
of  the  commissioner  or  magistrate.  Summers 
V.  McKim,  12  S.  &  R.  (Pa.)  405;  but  this  de- 
fect is  waived  by  cross-examination  without 
objection,  Logan  v.  Steele,  3  Bibb  (Ky.)  230. 

Typewriting.  —  It  is  proper  to  take  down  the 
answers  with  a  typewriter.  In  re  Thomas,  35 
Fed.  Rep.  822;  Behrensmeyer  v.  Kreitz,  135 
111.  591;  Stoddard  v.  Hill,  38  S.  Car.  385. 

.Stenographic  answers  not  reduced  to  writing 
in  the  presence  of  the  witness,  nor  read  over 
to  or  by  him,  are  not  admissible.  Moller 
V.  U.  S.,  57  Fed.  Rep.  490,  13  L'.  S.  App. 
472. 

Certificate.  —  In  general  the  magistrate's 
certificate  need  not  specifically  state  who  re- 
duced the  deposition  to  writing,  for  it  will  be 
presumed  that  the  commissioner  did  his  duty 
in  this  respect.  Giles  v.  Paxson,  36  Fed.  Rep. 
882;  Thrasher  v.  Ingram,  32  Ala.  645;  Gulf 
City  Ins.  Co.  v.  Stephens,  51  Ala.  121 ;  Im- 
boden  v.  Richardson,  15  La.  Ann.  534;  Blair 
V.  Collins,  15  La.  Ann.  683;  Jolliffe  v.  Collins, 
21  Mo.  338;  Winton  v.  Little,  94  Pa.  St.  64. 
Compare  In  re  Thomas,  35  Fed.  Rep.  822. 

The  certificate  is  not  conclusive.  U.  S.  v. 
Smith,  4  Day  (Conn.)  121. 


It  should  affirmatively  show  that  "  the  dep- 
osition was  reduced  to  writing"  in  the  pres- 
ence of  the  magistrate.  New  Kentucky  Coal 
Co.  V.  Union  Pac.  R.  Co.,  (Neb.  1897)  71  N.  W. 
Rep.  948.  But  the  substitution  of  "deponent  " 
for  "  deposition  "  is  harmless  error.  Payne 
V.  West,  99  Ind.  390. 

2.  Deposition  to  be  Bead  Over  to  Witness  — 
Signing.  —  Beckett  v.  Gridley,  67  Minn.  37. 

This  precaution  should  not  be  omitted  e.x- 
cept  when  absolutely  necessary.  See  Looker 
V.  Looker,  46  Mich.  68. 

Where  the  statute  requires  that  the  depo- 
sition should  be  "  carefully  read  to  and  sub- 
scribed by  the  witness,"  the  magistrate's 
certificate  that  it  was  read  to  and  subscribed  by 
the  witness  is  good,  though  it  omits  the  word 
"  carefully."  Sheldon  v.  Wood,  2  Bosw.  (N.  Y.) 
267.  And  in  general  the  fact  of  reading  to  the 
witness  need  not  be  shown  by  the  certificate. 
Lockhart  v.  Mackie,  2  Nev.  294,;  Britton  v. 
Berry,  20  Neb.  325.  Contra.  Ball  v.  Sykes,  70 
Iowa  525. 

And  the  omission  from  the  certificate  of  the 
date  of  such  reading  is  unimportant  if  it  suffi- 
ciently appears  when  the  deposition  was 
signed  by  the  witness.  Elgin  v.  Hill,  27  Cal. 
372. 

Testimony  Taken  Down  in  Shorthand.  —  Sec- 
tion 3735  of  the  lo'iva  Code  of  1873  does  not 
require  that  the  translation  of  the  shorthand 
notes  be  signed  or  sworn  to  by  the  witnesses, 
but  it  is  sufficient  if  the  notes  are  signed  by 
them.  Nor  is  any  agreement  essential  to  the 
taking  of  depositions  in  shorthand.  Slocum 
V.  Brown,  (Iowa  1898)  74  N.  W.  Rep.  936. 

3.  U.  S.  Rev.  Stat.,  §  864;  Mobley  v.  Hamit, 
I  A.  K.  Marsh.  (Ky.)  590;  Lee  v.  Lee,  i  La. 
Ann.  318;  Unter  v.  Metropolitan  Nat.  Bank,  48 
La.  Ann.  238. 

A  deposition  to  perpetuate  testimony  must 
be  completed  before  it  can  be  signed  by  the 
witness  or  certified  by  the  magistrate.  Hew- 
lett V.  Wood,  7  Hun  (N.  Y.)  227. 

If  the  Witness  Is  Illiterate  he  may  subscribe 
his  mark,  Lee  v.  Lee,  I  La.  Ann.  318;  which 
may  be  attested  by  the  magistrate.  State  -■. 
Depoister,  21  Nev.  107. 

Identity  —  Question  for  Jury.  —  When  what 
purports  to  be  the  signature  of  the  witness 
seems  to  be  in  the  same  handwriting  as  that 
of  the  commissioner,  the  question  of  identity 
should  be  submitted  to  the  jury.  Williams  -■. 
Rawlins,  33  Ga.  117.  ' 

Compelling  Witness  to  Sign.  —  Inacauseina 
state  court  a  deposition  was  taken  in  short- 
hand before  removal  to  be  written  out  for 
reading  to  and  signature  by  the  vvitness,  in 
accordance  with  the  state  statute.  The  cause 
was  removed  to  a  federal  court  before  the 
deposition  was  so  written  out,  and  the  witness 
then  refused  to  sign.  It  was  held  that  the 
federal  court  had  no  jurisdiction  over  the 
taking  of  the  deposition,  and  could  not  corn- 
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if  it  appears  from  the  magistrate's  certificate  that  the  witness  was  sworn  to 
the  truth  of  the  deposition.* 

9.  Exhibits.  —  A  deposition  cannot  state  the  contents  of  a  document  which 
it  is  in  tlie  power  of  the  witness  to  produce,  but  it  should  be  made  an  exhibit 
and  attached  to  the  deposition,*  or  inclosed  in  the  same  package  with  it  and 


pel  the  witness  to  sign  it.  Arnold  v.  Kearney, 
29  Fed.  Rep.  820. 

The  Magistrate's  Certificate  should  show  that 
the  witness  subscribed  the  answers  before  the 
magistrate.  Sabine,  etc.,  R.  Co.  v.  Brousard, 
69  Tex.  617.  And  if  this  is  done  the  signature 
of  the  witness  need  not  be  followed  by  a  jurat. 
Giles  V.  Paxson,  36  Fed.  Rep.  882. 

A  certificate  that  the  witness  signed  the  in- 
terrogatories was  construed  to  mean  that  he 
signed  the  answers.  San  Antonio,  etc.,  R.  Co. 
V.  Gillum,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
697,  affirmed  (Tex.  1895)  31  S.  W.  Rep.  356. 

The  signature  of  the  witness  is  sufficiently 
shown  by  a  certificate  in  the  following  form : 
"  The  foregoing  testimony  was  sworn  to  and 
subscribed  before  me  this  October  16,  1888," 
etc.,  no  form  being  prescribed  by  statute. 
Clark  V.  State,  28  Tex.  App.  189. 

1.  Where  Magistrate  Certifies  that  Witness  Was 
Sworn  to  Truth  of  Deposition. — -Wiggins  v. 
Pryor,  3  Port.  (.A.la.)  430;  Mobley  v.  Hamit,  i 
A.  K.  Marsh.  (Ky.)  590;  Rutherford  z'.  Nelson, 
r  Hayw.  (i  N.  Car.)  105;  Barnett  f.  Watson, 
]  Wash.  (Va.)  372. 

If  the  deposition  appears,  from  inspection 
or  otherwise,  to  have  been  signed  by  the  de- 
ponent, it  is  not  necessary  that  the  magistrate 
taking  it  should  certify  the  fact  of  signature. 
Centre  v.  Keene,  2  Cranch  (C.  C.)  ig8;  Van 
Ness  J'.  Heineke,  2  Cranch  (C.  C.)  259;  Voce  v. 
Lawrence,  4  McLean  (U.  S.)  203;  Lewis  v. 
Morse,  20  Conn  211;  Morss  v.  Palmer,  15  Pa. 
St.  51.  Contra,  Thompson  v.  Hale,  12  Tex. 
139;  Emberson  v.  McKenna,  (Tex.  App.  1890) 
16  S.  W.  Rep.  419;  Bush  v.  Barron,  78  Tex.  5. 

If  the  signature  is  unnecessary,  a  certificate 
that  the  witness  signed,  when  in  fact  he  did 
not  sign,  is  harmless  error.  Wiggins  v.  Pryor, 
3  Port.  (.-Ma.)  430. 

Place  of  Signature.  —  A  signature  is  good 
though  put  in  the  wrong  place,  Moss  v.  Booth, 
34  Mo.  316;  as,  for  instance,  at  the  end  of  the 
commissioner's  certificate.  Read  v.  Patterson, 
II  Lea  (Tenn.)  430.  This  is  especially  true 
when  all  formalities  have  been  waived.  Chip- 
ley  V.  Green,  7  Colo.  App.  25;  Steckman  v. 
Harber,  55  Mo.  App.  71.  And  objection  to  a 
deposition  on  the  ground  that  it  is  not  signed 
should  be  made  before  trial.  Laramie  Coal, 
etc.,  Co.  V.  Eastman,  (Wyoming  1894)  38  Pac. 
Rep.  680. 

The  Omission  to  Sign  Each  Separate  Sheet  as 

prescribed  by  statute  is  not  fatal.  Smith  t. 
Groneweg,  40  Minn.  178. 

The  Witness  Cannot  Sign  Loose  Blank  Sheets 
on  which  shorthand  iiolus  of  his  testimony 
prcviriusly  taken  in.iy  written  out  in  long- 
hand.    Martin      V .  S.,  3  Ct.  of  CI.  384. 

Memorandum  of  Magistrate.  —  Nor  is  a  memo- 
randum following  the  witness's  signature, 
made  by  the  magistrate,  stating  that  the  wit- 
ness had  requested  that  a  change  in  his  testi- 
mony be  noted,  any  part  of  the  testimony. 
Sabins  v.  Jones,  119  Mass.  167. 

9  C.  of  L. — 22  ; 


2.  Exhibits.  —  Humphries  v.  Dawson,  38 
Ala.  199;  Crary  v.  Carradine,  4  Ark.  216; 
Harsh  r.  Hanauer,  15  Ark.  252;  Mather  v. 
Goddard,  7  Conn.  304;  Augusta,  etc.,  R.  Co. 
V.  Randall,  85  Ga.  297;  Huston  v.  Roots,  30 
Ind.  461;  Wiggins  v.  Guier,  12  La.  Ann.  177; 
Lowry  v.  Harris  12  Minn.  255;  Brumskill  v. 
James,  11  N.  Y.  294;  Swisher  v.  Swisher, 
Wright  (Ohio)  755;  Dailey  v.  Green,  15  Pa. 
St.  118;  Coleman  Colgate,  69  Te.x.  88.  See 
Lobdell  -■.  Marshall,  58  N.  H.  342. 

The  Fact  that  the  Documents  Are  Very  Volumi- 
nous is  no.excuse  for  not  exhibiting  them.  Cole 
man  v.  Colgate,  69  Tex.  88. 

It  Is  a  Witness's  Privilege  to  Annex  a  Memo- 
randum to  which  his  testimony  has  referred. 
Langham  v.  Grigsby,  9  Tex.  493. 

But  a  Printed  Copy  of  a  Judicial  Opinion  An- 
nexed to  the  Deposition  is  inadmissible, 
especially  when  the  witness  does  not  testify 
that  the  facts  and  law  were  known  to  him,  nor 
that  the  case  was  truly  reported.  French  v. 
Lowell,  18  Pick.  (Mass.)  34. 

Documents  Not  Under  the  Control  of  the  Witness, 
not  the  subject  of  the  suit,  and  whose  contents 
are  not  in  dispute,  need  not  be  attached. 
Lyon  V.  Barrows,  13  Iowa  42S. 

Account  Not  Attached  to  Interrogatories.  —  In 
Shockley  v.  Morgan,  (Ga.  1897)  29  S.  E.  Rep. 
694,  it  was  held  to  be  not  erroneous  to  reject 
answers  to  interrogatories  embracing  ques- 
tions which  referred  exclusively  and  in  terms 
to  an  alleged  account,  when  no  account  was 
attached  to  the  interrogatories  for  exhibition  to 
the  witness,  objection  on  this  ground  having 
been  duly  made. 

Exhibit  in  Handwriting  of  Party's  Attorney  — 
Misdescription.  —  It  is  immaterial  that  a  bill  of 
items  in  the  plaintiff's  account  annexed  to  the 
deposition  is  in  the  handwriting  of  the  plain- 
tiff's attorney,  and  is  described  as  "  marked 
A,"  but  is  not  so  marked,  no  other  account 
being  annexed.  Marvin  v.  Raigan,  12  Cush. 
(Mass.)  132. 

The  Subscribing  Witness  to  a  Chattel  Mortgage 
may  testify  as  to  the  contents  of  the  mortgage 
and  his  having  seen  the  property  described  in 
it,  for  the  purpose  «f  identifying  the  property, 
without  attaching  the  mortgage  or  a  copy  of  it 
to  his  deposition.  Newcombr/.  Noble,  10  Gray 
Mass.)  47. 

So  with  a  note  and  mortgage  concerning 
which  the  witness  testifies.  Stoddard  r.  Ilill, 
38  S.  Car.  385. 

The  Note  or  Draft  upon  Which  the  Suit  Is 
Brought  need  not  be  attached  to  llie  commis- 
sion for  the  inspection  of  the  witnesses.  Ste- 
vens V.  Blake,  5  Kan.  App.  124;  Forbes  v. 
Fahrmcr,  15  La.  Ann.  319;  and  the  court  has 
no  power  to  compel  its  delivery  to  the  defend- 
ant for  such  a  purpose,  Butler  v.  Lee,  19 
How.  Pr.  (N.  Y.  Supreme  Ct.)  383. 

Letters  May  Be  Identified  by  the  Witness  With- 
out Being  Attached  a>  (  xhihits.  Kcllev  ■•.  Web- 
er, 9  ,\l)b.  N.  Cas.  (X.  V.  Supreme  Ct.)  O2. 
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referred  to  in  it  and  marked  so  as  to  be  identified.* 

Copies  May  Be  Attached  when  for  any  valid  reason  the  original  documents  can- 
not be  i^roduced,  or  their  production  cannot  be  compelled.* 

Effect  of  Simply  Annexingf  Papers  to  Deposition.  —  Papers  produced  by  a  deponent 


Referring  to  Letters,  Books,  etc.,  to  Fix  Date  of 
an  Event. — ^  TIil-  witness  may  testify  to  a  fact 
within  his  memory  and  fix  the  time  by  refer- 
ring to  letters,  boolis,  or  memoranda  without 
attaching  the  letters,  etc.  Henderson 
Ilslcy,  n  Smed.  &  M.  (Miss.)  g,  49  Am.  Dec. 
41;  Dubois  City  First  Nat.  Bank  v.  Williams- 
port  First  Nat.  Hank,  114  Pa.  St.  I. 

And  Entries  in  Merchants'  Books  made  by  the 
witness  and  known  to  him  to  be  correct  when 
made  may  be  referred  to  by  him  without  at- 
taching the  books;  but  it  is  otherwise  as  to 
entries  made  by  other  persons  in  books  in  his 
custody  and  possession,  concerning  matters  of 
which  he  knows  nothing  except  from  such 
books.  Memphis,  etc.,  R.  Co.  v.  Maples,  63 
Ala.  601. 

Interrogatories  Executed  in  One  State,  Docu- 
ments in  Another.  —  It  is  no  ground  for  the 
suppression  of  interrogatories  executed  in  Dela- 
ware that  the  witness  did  not  exhibit  to  the 
commissioners,  as  requested,  books  of  account 
which  he  testified  were  in  Mississippi.  Peters- 
burg Sav.,  etc.,  Co.  :'.  Manhattan  F.  Ins.  Co., 
66  Ga.  446. 

And  a  Witness  May  Testify  that  Property  for 
"Which  the  Plaintiff  Claims  Pay  was  received  by 
the  witness,  credited  to  the  plaintiff  on  book, 
and  afterwards  settled  for  without  producing 
the  books.    Cross  v.  Haskins,  13  Vt.  536. 

A  Person  Not  Interested  in  the  Suit  may  testify 
that  a  transaction  with  his  firm  alleged  by  one 
party  does  not  appear  on  the  books  of  the  firm, 
without  attaching  the  books.  Todd  v.  Bishop, 
136  Mass.  3S6. 

Personal  Knowledge  of  Witness.  —  The  state- 
ment of  a  witness  that  "  the  account  marked 
A,  hereto  annexed,  *  *  *  is  correct," 
should  not  be  taken  to  mean  that  the  witness 
had  personal  knowledge  of  the  transaction. 
Hill  V.  Rucker,  14  Ark.  706. 

Where  a  Witness  Testifies  as  to  the  Contents  of 
a  Deed,  notice  to  produce  the  deed  must  be 
given  before  the  deposition  can  be  used  on  the 
trial,  out  it  need  not  be  given  when  the  depo- 
sition is  taken.  Hemphill  v.  Townsend,  7 
Ala.  853. 

1.  Toby  V.  Oregon  Pac.  R.  Co.,  g8  Cal.  490; 
Humohriss  v.  Dawson,  38  Ala.  199. 

Documents  to  Be  Proved  by  More  than  One  Wit- 
ness may  be  attached  to  one  set  of  interroga- 
tories and  referred  to  and  identified  by  the 
other  witnesses.  Mobley  v.  Leophart,  51  Ala. 
5S7. 

And  Where  Exhibits  Are  Made  a  Part  of  the  Bill 
or  Answer  they  need  not  be  annexed  to  the  dep- 
osition, but  may  be  referred  to  by  identifying 
marks.    Atkins  v.  Guice,  21  Ark.  164. 

Papers  Not  Referred  To  in  Deposition.  — •  Papers 
pinned  to  the  deposition  or  inclosed  in  the  same 
envelope  with  it,  but  not  referred  to  in  or  de- 
scribsd  by  the  deposition,  are  inadmissible. 
Apfel  V.  Crane,  83  Ala.  312;  Susquehanna,  etc., 
R.,  etc.,  Co.  V.  Quick,  61  Pa.  St.  328. 

Formal  Certificate.  —  In  Bird  v.  Halsy,  87 
Fed.  Rep.  671,  the  court  said:  "  The  court 
knows  of  no  formal  certificate  necessary  to  be 


attached  to  an  exhibit  in  order  to  make  it  a 
part  of  the  deposition  in  which  reference  is 
made  to  it.  These  exhibits  are  so  described 
in  the  depositions,  and  are  so  marked  by  the 
commissioner  as  such  exhibits,  that  the  de- 
scription and  marks  unmistakably  establish 
their  identity.    And  this  is  sufficient." 

2.  Drosdowski  v.  Supreme  Council,  (Mich. 
1897)  72  N.  W.  Rep.  169,  liistinf^uishiug  Tess- 
man  v.  Supreme  Commandery,  103  Mich.  1S5. 

A  Copy  May  Be  Attached  upon  proof  that  the 
original  has  been  lost,  that  diligent  search 
has  been  made  for  it  without  success,  and  that 
the  copy  is  verbatim  correct.  Susquehanna, 
etc.,  R.,  etc.,  Co.  v.  Quick,  61  Pa.  St.  328. 
And  where  a  copy  is  attached  without  such 
proof  the  deposition  should  not  be  suppressed, 
for  the  absence  of  the  original  ma)'  be  ac- 
counted for.    Gimbel  v.  Hufford,  46  Ind.  125. 

Where  a  Witness  States  that  He  Has  Seen  the 
Note  Sued  On  and  Has  a  Copy  of  It,  which  he 
produces  and  makes  a  part  of  his  deposition, 
his  name  appearing  as  attesting  witness,  he 
sufficiently  identifies  the  note  in  suit  and  may 
say  whether  or  not  the  alleged  maker  executed 
it  to  his  knowledge.  Hazzard  v.  Vickery,  7S 
Ind.  65. 

And  the  Testimony  of  a  Witness  to  Presentment 
and  Demand  for  payment  of  a  bill  of  exchange, 
said  bill  being  annexed  to  his  deposition,  is 
competent  in  an  action  by  an  indorsee  against 
the  drawer  to  prove  the  presentment  and  de- 
mand of  the  bill  and  will  be  conclusive  unless 
the  drawer  shows  a  diflerent  bill  of  the  same 
tenor,    Sabine  v.  Strong,  6  Met.  (Mass.)  270. 

Refusal  of  Witness  Outside  the  State  to  Annex 
Original  Document.  —  The  refusal  of  a  witness 
outside  the  state  and  not  a  party  to  the  suit  to 
attach  to  his  deposition  an  original  document 
makes  a  copy  admissible.  Fisher  v.  Greene,  95 
111.  94;  Thom  V.  Wilson,  27  Ind.  370;  or  at  least 
makes  its  admissibility  a  question  within  the 
discretion  of  the  court,  L'Herbette  r.  Pittsfield 
Nat.  Bank,  162  Mass.  137,  44  Am.  St.  Rep. 
35;. 

Copies  of  Public  Documents,  Wiggins  v.  Guier, 
12  La.  Ann.  177;  and  of  merchants'  books, 
are  admissible.  Petersburg  Sav.,  etc.,  Co.  v. 
Manhattan  F.  Ins.  Co..  66  Ga.  446. 

Copies  Called  For  by  an  Interrogatory  cannot 
be  excluded  on  the  objection  of  the  party  call- 
ing for  them.  Nash  v.  Manistee  Lumber  Co., 
75  Mich.  346. 

Extracts.  — •  A  witness  outside  the  slate  is  not 
bound  to  heed  a  request  to  attach  letters  re- 
ceived by  him  to  his  deposition.  No  more  can 
be  asked  of  him  than  to  furnish  extracts  from 
such  letters  upon  being  paid  a  reasonable 
charge  for  making  the  extracts.  Amherst 
Bank  v.  Conkey,  4  Met.  (Mass.)  459. 

When  a  party  is  entitled  to  the  whole,  and 
only  extracts  are  furnished,  he  should  move 
before  trial  for  a  correction  by  annexing  the 
whole  or  striking  out  the  extracts,  or  for  the 
suppression  of  the  deposition,  and  if  he  fails 
to  do  so  the  extracts  may  be  read  by  his  ad- 
versary. Wright  V.  Cabot,  89  N.  Y.  570. 
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in  answer  to  interrogatories  and  annexed  to  his  deposition  are  not  thereby 
made  competent  evidence  if  otherwise  incompetent.* 

10.  Continuances,  —  When  it  is  so  stated  in  the  notice,  or  when  it  is  imprac- 
ticable to  finish  the  taking  of  testimony,  the  magistrate  or  commissioner  may 
continue  the  same  from  day  to  day  until  it  is  completed,  and,  if  necessary, 
upon  due  notice,  to  another  place. * 


1.  Effect  of  Simply  Attaching  Documents  to 
Deposition.  —  Ashley  -l\  Wolcotc,  3  Gray  (Mass.) 

Letters  attached  to  a  deposition  and  explan- 
atory of  a  fact  to  which  the  witness  has  par- 
ticularly testified  may  be  admitted  w^ithoiit 
fatal  error.  Semmens  v.  Walters,  55  Wis. 
675. 

Any  Person  Having  a  Kight  to  Inspect  and  Copy 
an  Affidavit  has  a  similar  right  to  do  likewise 
with  an  exhibit.  Jit  re  Hinchcliffe,  (1S95)  i 
Ch.  117. 

Where  Documents  Are  Attached  Merely  to  Prove 
Their  Execution  the  party  offering  the  deposi- 
tions in  evidence  need  not  offer  the  docu- 
ments also.  Sibley  v.  American  Exch.  Nat. 
Bank,  gy  Ga.  126. 

Keturning  Deed  Referred  To  by  Witness.  — 
Under  section  3736  of  the  Code  of  Iowa,  it  is 
proper  to  return  with  the  deposition  a  copy  of 
a  deed  referred  to  by  the  witness,  whether  the 
deed  is  admissible  at  the  trial  or  not.  Giles 
V.  Paxson.  36  Fed.  Rep.  882. 

Where  a  Document  Is  Attached  as  to  Which  No 
Clue  Is  Given  by  the  Interrogatories,  and  there 
has  been  no  opportunity  to  cross-examine  the 
witness,  the  document  and  the  portion  of  the 
deposition  referring  to  it  should  be  sup- 
pressed.   Smith  V.  Ellison,  6  Colo.  App.  207. 

Allowing  Adverse  Party  to  Read  to  Jury.  —  In 
Moffett-West  Drug  Co.  -■.  F^yrd,  (Indian  Tcr. 
i8g8)  43  S.  W.  Rep.  864,  the  plaintiff  was  per- 
mitted to  read  to  the  jury  exhibits  to  a  depo- 
sition taken  by  the  defendant.  The  court  said  : 
"  This  was  wholly  in  the  discretion  of  the 
court,  and  if,  in  the  opinion  of  the  court,  these 
exhibits  threw  light  upon  the  transaction,  it 
was  not  only  in  his  discretion,  but  eminently 
proper  that  he  should  admit  them." 

2.  Continuances  —  When  Warranted.  —  Ulmer 
V.  Austin,  9  Port.  (."Ma.)  157;  Andrews  v. 
Jones,  ro  Ala.  460;  Finlay  v.  llumble,  2  A.  K. 
Marsh.  (Ky.)  569;  Jarboe  v.  Colvin,  4  Bush 
(Ky.)  70;  Cross  v.  Cross,  (Ky.  1897)  41  S.  W. 
Rep.  272;  Wixom  v.  Stephens,  17  Mich.  518, 
97  Am.  Dec.  205;  Read  v.  Patterson,  11  Lea 
(Tenn.)  430;  Johnson  v.  Perry,  54  Vt.  459. 

In  Missouri,  where  the  other  party  does  not 
appear,  proceedings  should  begin  on  the  day 
specified  in  the  notice.  Owens  v.  Peyton,  70 
Mo.  App.  50;  Fox  V.  Carlisle,  3  Mo.  197.  See 
also  infra,  this  note. 

Where  the  notice  fixes  a  day  for  taking  testi- 
mony, the  magistrate  cannot  assume  the  tak- 
ing upon  a  following  day  unless  in  pursuance 
of  a  legal  continuance.  Hunter  t.  Fulcher,  5 
Rand,  (Va.)  126,  \(,  Am.  Dec.  73S. 

Notice  of  Intention  to  Adjourn  from  Day  to  Day 
is  in  some  states  necessary.  Finlav  ;■.  llum- 
ble, 2  A.  K.  Marsh.  (Ky.)  569:  Phiilipi  v. 
Bowen,  2  Pa.  St.  20;  Brandon  t.  Mullenix,  11 
Heisk.  (Tenn.)  446.  Compare  Rear!  Patter- 
son, II  Lea  (Tenn.)  430. 

Agent  May  Consent  to  Adjournment  to  Different 


Time  and  Place.  —  An  agent  of  a  party  may,  of 
course,  consent  to  an  adjournment  to  a  differ- 
ent time  and  place,  and  a  person  who  appears 
and  gives  his  consent  w'ill  be  presumed  to  be 
such  an  agent.  Marshall  <•.  Frisbie,  I  Munf. 
(Va.)  247. 

When  Neither  Party  Appears. —  In  Vermont, 
if  neither  part}-  appears  at  the  time  fixed  the 
commissioner  ma\'  adjourn  the  time  of  taking 
in  his  discretion,  giving  reasonable  notice  to 
both  parties.    Pindar      Barlow,  31  Vt.  529. 

But  in  Xc7i'  Jersey  his  power  is  limited  to 
continuances  from  day  to  day  when  once  com- 
menced, and  any  other  adjournment,  though 
affording  sufficient  time  for  notice,  is  illegal. 
Parker  v.  Haves,  23  N.  J.  Eq.  186. 

Length  of  Adjournment.  —  And  in  general  the 
commissioners  cannot  adjourn  to  a  day  be- 
yond the  next  succeeding  day,  I  larding  Mer- 
rick, 3  Ala.  60;  Raymond  v.  Williams,  21  Ind. 
241;  Bal)b  Aldrich,  45  Kan.  218;  but  the 
same  witness  may  testify  on  the  first  and  third 
days,  Jarboe      Colvin,  4  Bush  (Ky.)  70. 

A  continuance  from  Saturday  until  Monday 
is  proper,  Stainbrook  v.  Drawyer,  25  Kan.  383; 
or  from  Friday  until  Monday,  if  Saturday  is 
a  legal  holiday.  Leach  v.  Leach.  46  Kan.  724. 

Record  to  Show  Cause  of  Continuance.  —  The 
record  should  show  what  was  done  on  each 
day  and  the  cause  of  the  continuance.  Kiss- 
kadden  v.  Grant,  I  Kan.  328;  Fox  -■.  Carlisle, 
3  Mo.  197;  Owens  v.  Peyton,  70  Mo.  App.  50; 
Bracken  !■•.  March,  4  Mo.  74;  Bowman  Bran- 
son, 1 1  r  Mo.  343. 

But  in  Indiana  the  cause  of  the  continuance 
need  not  be  noted.    King  v.  State,  15  Ind.  64. 

Where  the  officer  inclosed  in  brackets  this 
entry  in  the  deposition:  "  (The  taking  of  these 
depositions  has  been  adjourned  from  the  ninth 
day  of  March,  from  day  to  day,  by  reason  of 
bad  weather),"  this  was  held  to  be  not  suffi- 
cient.   Owens      Peyton,  70  Mo.  App.  50. 

If  the  Adverse  Party  Does  Not  Appear  the 
magistrate  may,  without  notice  to  him  and 
upon  the  application  of  the  other  party,  grant 
a  continuance  to  another  time  and  place. 
Kelly  V.  Martin,  53  Kan.  380:  Wixom  v. 
Stephens,  17  Mich.  51S,  97  \m.  Dec.  205. 

Time  to  Be  Specified.  —  The  time  to  which  the 
taking  of  testimony  is  continued  must  be 
specified.  Bennett  v.  Bennett,  37  W.  \'a.  396, 
38  Am.  St.  Rep.  47. 

Holidays.  —  A  deposition  taki;n  on  a  holiday 
against  objection  is  inadmissible.  Wilson  v. 
Bayley,  42  N.  J.  L.  132. 

The  Fourth  of  July  is  not  a  legal  holiday  in 
.Arkansas,  and  a  deposition  taken  on  that  day 
is  good  in  that  slate.  Rogers  Brooks,  30 
Ark.  612. 

Adjournment  to  Another  Place  in  Absence  of  Ad- 
verse Party.  —  in  Xe-n<  I  lam  pshi  re  an  adjourn- 
ment to  another  place  in  the  absence  of  the 
adverse  party  is  ordinarily  irregular.  Beach 
7'.  Workman,  2«  N.  II.  379. 
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11.  Compelling  Testimony  —  Attachment  for  Contempt.  —  Witnesses  may  generally 

be  compelled  to  testify  by  the  magistrate,  or,  upon  his  certificate,  by  some 
proper  court,  by  attachment  for  contempt  in  case  of  refusal.* 

Where  Testimony  to  Be  Used  in  Another  State.  —  And  this  may  sometimes  be  done 
in  a  state  where  de])ositions  arc  being  taken,  by  virtue  of  the  statutes  thereof, 
though  the  testimony  is  taken  to  be  used  in  another  state.* 

Where  Witness  Does  Not  Answer  Fully  and  Fairly.  —  And  if  it  appears  upon  the  trial 
that  the  witness  has  persisted  in  his  refusal  to  answer  fully  and  fairly,  the 
deposition  may  be  excluded:^  but  it  is  discretionary  with  the  court  to  admit 


Illness  of  Witness.  — •  But  an  adjournment  to 
the  h.iusj  of  a  witness  who  is  unexpectedly  ill 
is  proDcr.    Lowd  7'.  Bowers,  64  N.  H.  i. 

1.  Witness  Compellable  to  Testify.  —  U.  S.  Rev. 
Stat.,  ^§  863,  868,  872,  873;  Keller  v.  B.  F. 
Goodrich  Co.,  117  Ind.  556;  /«  Abeles,  12 
Kan.  451;  Ex  p.  McKee,  18  Mo.  599;  Exp. 
Munford,  57  Mo.  603;  Ex  p.  Mallinkrodt, 
20  Mo.  493;  Ex  p.  Livingston,  12  Mo.  App. 
80;  De  Camp  v.  Archibald,  50  Ohio  St.  618; 
Bovven  v.  Thornton,  g  W.  N.  C.  (Pa.)  575; 
Matter  of  Jenckes,  6  R.  I.  18;  State  v.  Lons- 
dale, 48  Wis.  348.  See  also  supra,  Formalities 
A ftcr  Issue  and  Before  Taking  Testimony  — 
Attendance  of  Witnesses.  And  see  the  title 
Witnesses. 

The  Witness  Cannot  Be  Compelled  to  Incriminate 
Himself,  but  he  is  not  excused  because  his  tes- 
timony is  sought  for  the  purpose  of  making  a 
civil  case  against  him.  Ex  p.  Munford,  57  Mo. 
603. 

Letters  Rogatory.  —  The  federal  courts  may 
compel  witnesses  to  appear  and  depose  upon 
letters  rogatory  from  foreign  courts  (U.  S.  Rev. 
Slat.,  §  875),  though  the  government  of  the 
country  from  which  the  letters  come  is  a  party 
to  the  suit.  U.  S.  Rev.  Stat.,  §§4071-4074.  And 
the  same  power  vests  in  state  courts  of  gen- 
eral jurisdiction  upon  letters  rogatory  from 
other  states  by  virtue  of  comity,  and  in  the 
absence  of  statute,  and  the  witness  will  not  be 
heard  to  question  the  jurisdiction  of  the  court 
issuing  the  letters.  State  v.  Bourne,  21 
Oreqjon  218. 

After  Direct  Examination  and  a  Continuance,  the 
party  may  compel  the  appearance  of  the  wit- 
ness and  his  testimony  upon  cross-examination, 
though  the  other  party  attempts  to  withdraw 
all  proceedings.  In  re  Rindskopf,  24  Fed. 
Rep.  542. 

The  Production  of  Papers  may  also  be  com- 
pelled by  subooena  duces  tecum.  U.  S.  Rev. 
Stat.,  §  863;  U.  S.  V.  Tilden,  10  Ben.  (U.  S.) 
566. 

The  receiver  of  a  corporation  cannot,  in  New 
York,  be  compelled  to  produce  the  books  of 
the  corporation  nor  to  examine  them  so  as  to 
qualify  himself  to  testify.  Wallace  v.  Baring, 
2  N.  Y.  App.  Div.  501. 

Contempt.  —  It  is  contempt  to  interrupt  and 
violently  break  up  the  examination  of  a  wit- 
ness before  an  examiner  by  persisting  in  the 
claim  to  dictate,  prompt,  and  control  the  an- 
swers of  the  witness;  or  to  insult  the  exam- 
iner by  the  use  of  violent  and  abusive  language 
to  him  after  he  has  left  his  office  and  is  upon 
the  street.  U.  S.  v.  Anonymous,  21  Fed.  Rep. 
761.    See  the  title  Contempt,  vol.  7,  p.  25. 

Subpoenas  Cannot  Be  Quashed  in  the  Absence  of 
Statutory  Authority,   though    the  proceedings 
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have  been  irregular.  Pfister  v.  Superior  Ct., 
64  Cal.  400. 

Costs.  —  The  attendance  of  witnesses  who 
live  too  far  away  to  be  compelled  to  come 
may  be  allowed  for  in  the  taxation  of  costs, 
though  the  production  of  the  witnesses  at  the 
trial  by  the  adverse  party  prevents  the  use  of 
the  depositions.  Hunter  v.  International  R. 
Imp.  Co.,  28  Fed.  Rep.  842. 

2.  Where  Depositions  for  Use  in  Another  State. 
—  Burnham  v.  Stevens,  33  N.  H.  247;  State  v. 
Towle,  42  N.  H.  540;  State  v.  Ingerson,  62  N. 
H.  438.  Contra,  if  the  witness  is  a  party. 
Matter  of  Adams,  7  Mich.  452. 

In  Alabama  a  witness  can  be  compelled  to 
attend,  but  not  to  testify.  Ex  p.  Rucker,  108 
Ala.  245. 

In  Netv  York  a  motion  to  compel  a  witness 
to  appear  and  testify  upon  a  foreign  commis- 
sion cannot  be  granted.  The  penalty  for  fail- 
ure to  do  so  is  no  greater  than  for  neglect  to 
appear  when  subpoenaed  in  a  justice's  court. 
Matter  of  Bushnell,  19  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  307. 

A  federal  district  court  may  compel  a  wit- 
ness to  testify  before  an  examiner  from  an- 
other  district  under  the  equity  rules  of  the 
Supreme  Court.  White  v.  Toledo,  etc.,  R.  Co., 
79  Fed.  Rep.  133.  And  the  court  where  the 
deposition  is  taken  may  decide  upon  the 
materiality  of  the  evidence.  /«  re  Allis,  44 
Fed.  Rep.  216. 

Where  a  notary  is  appointed  commissioner 
by  a  foreign  court  to  take  testimony  in  New 
York,  and  a  witness  subpoenaed  before  him 
refuses  to  answer  questions  propounded,  the 
remedy  is  under  sections  755  and  856  of  the 
Code  of  Civil  Procedure,  and  not  under  sec- 
tion 920  of  the  Code.  Matter  of  Searls,  22  N. 
Y.  App.  Div.  140.  Compare  Matter  of  U.  S. 
Pipe  Line  Co.,  16  N.  Y.  App.  Div.  188. 

Where  a  resident  of  Pennsylvania  sues  an- 
other resident  of  the  same  state  in  Ohio,  he 
thereby  waives  his  right  to  the  aid  of  the 
Pennsylvania  courts  in  procuring  depositions 
in  Pennsylvania.  Doubt  v.  Pittsburgh,  etc., 
R.  Co.,  6  Pa.  Dist.  Rep.  238. 

3.  Excluding  Deposition  Where  Witness  Does 
Not  Answer  Fully  and  Fairly  —  United  States.  — 
Ketland  v.  Bissett,  i  Wash.  (U.  S.)  144;  Rich- 
ardson V.  Golden,  3  Wash.  (U.  S.)  109;  Dodge 
V.  Israel,  4  Wash.  (U.  S.)  323. 

Alabama.  —  Harris  v.  Miller,  30  Ala.  221. 

Georgia.  —  Williams  v.  Turner,  7  Ga.  348; 
M'Closkey  v.  Leadbetter,  i  Ga.  551. 

Iowa.  —  McCarver  v.  Nealey,  i  Greene 
(Iowa)  360. 

Louisiana.  —  Nicholson  v.  Desobrj-,  14  La. 
Ann.  81. 

Maine.  —  Chase  v.  Kenniston,  76  Me.  209. 

Volume  IX. 


Taking  Testimony. 


DEPOSITIONS. 


Compelling  Testimony. 


or  reject  upon  all  the  facts  of  the  case.* 

Interrogatories  Taken  as  Confessed.  —  Moreover,  an  interrogatory  which  a  party 
refuses  to  answer  upon  examination  by  his  adversary  may  be  taken  as 
confessed.* 

Irresponsive  Answers.  —  Where  an  answer  of  the  witness  is  irresponsive  or 
impertinent  to  the  interrogatory,  and  introduces  new  matter  not  inquired 
about,  it  may  be  stricken  out.^ 


N'ew  Jersey.  —  Fulton  v.  Golden,  28  N.  J. 
Eq.  37. 

Mew  York.  —  Kimball  v.  Davis,  19  Wend. 
(X.  Y.)  437;  Terry  v.  McNiel,  58  Barb.  (N.  Y.) 
241;  Smith  V.  Griffith,  3  Hill  (N.  Y.)  333,  38 
Am.  Dec.  639;  Goldmark  v.  Metropolitan 
Opera  House  Co.,  (Supreme  Ct.)  22  N.  Y. 
Supp.  136,  67  Hun  (N.  Y.)  652. 

Texas.  —  Robertson  v.  Melasky,  84  Tex. 
55g;  New  York,  etc.,  R.  Co.  v.  Green,  go  Te.x. 
257;  Shelton  -j.  Paul  (Tex.  Civ.  App.  1894)  27 
S.  VV.  Rep.  172. 

Utah.  —  Hadra  v.  State  Nat.  Bank,  9  Utah 
412. 

Case  in  Which  Court  Befused  to  Suppress  Depo- 
sition.—  In  Bird  v.  llalsy,  87  Fed.  Rep.  671, 
llie  court  said:  "  That  the  whole  of  a  depo- 
sition may  be  suppressed  on  the  ground  that  a 
witness  has  refused  to  answer  a  material 
question,  is  well  established.  *  *  *  No 
effort  having  been  made  by  the  defendant  to 
compel  the  witness  to  answer  the  questions 
propounded  to  him  on  cross-examination,  no 
notice  having  been  given  by  the  defendant  of 
a  motion  to  suppress  the  depositions  on  the 
ground  of  the  refusal  of  the  witness  to  answer 
the  questions  propounded  to  him  on  cross- 
examination,  and  the  depositions  having  been 
received  by  the  clerk,  and,  by  agreement  of 
counsel,  opened  more  than  six  months  prior 
to  the  present  term  of  the  court,  two  terms 
having  intervened  at  which  such  motion  might 
have  been  made,  the  court  holds  that  the  mo- 
tion to  suppress  now  made  comes  too  late." 

1.  Discretion  of  Court.  —  Grant  v.  Phoenix 
Mut.  L.  Ins.  Co.,  121  U.  S.  105;  Thill  v. 
Perkins  Electric  Lamp  Co.,  63  Conn.  478; 
Miller  v.  Craig,  23  111.  App.  128;  Simpson  v. 
Smith,  27  Kan.  565;  Savage  v.  Birckhead,  20 
Pick.  (Mass.)  167;  Stratford  v.  Ames,  8  Allen, 
(Mass.)  577;  Palmer  v.  Great  Western  Ins. 
Co.,  47  N.  Y.  Super.  Ct.  455;  Semmens  t. 
Walters,  55  Wis.  675. 

Impertinent  Questions  need  not  be  answered. 
Gibson  Goldthwaite,  7  Ala.  281;  Goodrich 
V.  Goodrich.  44  Ala.  670;  .^kers  Demond, 
103  Mass.  318;  White  z*.  Solomon,  164  Mass. 
516;  Cohen  v.  Oliver,  9  Tex.  Civ.  App.  35; 
New  York,  etc.,  R.  Co.  v.  Green,  (Tex.  Civ. 
App.  I8g6)  36  S.  W.  Rep.  812;  Western  Union 
Tel.  Co.  V.  Drake,  (Tex.  Civ.  App.  1896)  38  S. 
W.  Rep.  632. 

Where  Matter  Substantially  Stated  in  Another 
Part  of  Deposition  or  Not  Disputed.  —  And  it  is 
sufficient  if  the  matter  incjuircd  about  is  sub- 
stantially stated  in  another  part  of  the  depo- 
sition, Goodrich  7).  Goodrich,  44  Ala.  670; 
Tedrowc  v.  Esher,  56  Ind.  443;  Cook  v.  Car- 
roll Land,  etc.,  Co.,  (Tex.  Civ.  App.  1897)  39 
S.  W.  Rep.  1006.  Or  is  not  disputed.  Wilson 
V.  Reedy,  32  Minn.  256. 

A  Cross-interrogatory  need  not  be  answered 
with  greater  particularity  than  is  called  for  by 


a  fair  interpretation  of  the  interrogatory.  Mc- 
Mahon  v.  Davidson,  12  Minn.  357. 

Failure  to  Introduce  Deposition.  —  The  refusal 
of  the  witness  to  answer  cannot  be  proved  in 
explanation  of  the  failure  to  introduce  the  dep- 
osition. Hanson  i-.  Carlton,  6  .A.llen  (Mass.) 
276. 

Tampering  with  Witness  —  Evidence  of.  — 
Evidence  that  counsel  in  a  former  action  not 
employed  in  the  case  at  bar  had  advised  a 
witness  not  to  answer  is  inadmissible  to  prove 
that  the  party  who  had  then  employed  him 
has  tampered  with  the  witnesses  in  the  case 
at  bar.    Abbott  7'.  Pearson,  130  Mass.  igi. 

Imperfect  and  Evasive  Answers  are  sometimes 
said  to  go  to  the  credibility,  not  to  the  admis- 
sibility, of  the  deposition.  Cole  v.  Choteau, 
18  111.  439;  Lurty  -'.  Maryman,  12  La.  Ann. 
i8o. 

Failure  to  Answer  Particular  Interrogatories  is 

fatal,  though  the  witness,  in  answer  to  the 
general  interrogatory,  says  that  he  knows 
nothing  further  material  to  either  party. 
Ketland  v.  Bissett,  i  Wash.  (U.  S.)  144.  And 
the  general  interrogatory  must  itself  be  an- 
swered. Richardson  v.  Golden,  3  Wash.  (U. 
S.)  109;  Dodge  -'.  Israel,  4  Wash.  (U.  S.)  323. 

2.  Refusal  to  Answer  —  Interrogatory  Taken 
as  Confessed.  —  Toomcr  v.  Righton,  Riley  L. 
(S.  Car.)  263. 

This  applies  to  pertinent  interrogatories 
only.  Barnard  v.  Blum,  69  Tex.  608.  And  the 
interrogatory  must  distinctly  embody  the  facts 
which  it  is  sought  to  prove,  or  an  evasive  an- 
swer will  not  be  equivalent  to  a  confession. 
Church  V.  Waggoner,  78  Tex.  200. 

Where  a  party  refuses  to  answer  under  a 
mistake  as  to  his  rights  and  not  contuma- 
ciously, the  interrogatory  should  not  be  taken 
as  confessed  if  he  offers  to  answer  it  at  the 
trial.  Bounds  v.  Little,  75  Tex.  316;  Rushing 
V.  Willis,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
921;  Texas,  etc.,  R.  Co.  v.  Winder,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  715. 

The  cross-interrogatories  which  the  witness 
refuses  to  answer  should  not  be  taken  as  con- 
fessed if  he  thereafter  testifies  fully.  Mc- 
Laughlin 7\  Carter,  13  Tex.  Civ.  App.  694. 

3.  Irresponsive  Answers —  Colorado.  —  Marr  v. 
Wetzel,  3  Colo.  2. 

foiua.  —  M'Carver?'.  Nealcy,  i  Greene  (Iowa) 
360;  Hendricks  v.  Wallis,  7  Iowa  224. 
Kansas,  —  Shepard  v.  Pratt,  16  Kan.  209. 
MicJtigan.  —  Grecnman     -■.     O'Connor,  25 
Mich.  30. 

New  Jersey.  —  Fulton  v.  Golden,  28  N.  J. 
Eq.  37- 

Ne7u  York.  —  Terry  v.  McNiel,  58  Barb.  (N. 
Y.)  241;  Fassin  :■.  Hubbard,  55  N.  Y.  466; 
Fuchs  V.  Morris,  81  Hun  (N.  Y.)  536;  Lansing 
V.  Coley,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  272. 

Texas.  —  Lee  v.  Stowe,  57  Tex.  444;  Chinn 
7).  Taylor,  64  Tex.  385. 
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12.  Foreign  Language  —  Interpreter.  —  If  the  witness  does  not  understand 
tlic  Englisli  language,  the  usual  course  is  to  employ  a  sworn  interpreter  who 
translates  the  interrogatories  into  the  tongue  of  the  witness  and  the  answers 
into  English,  in  which  they  are  taken  down.*  But  it  is  not  error  to  take  down 
the  answers  in  the  foreign  language  and  have  them  translated  by  an  interpreter 
at  the  trial.* 


Vermont.  —  Nones  v.  Northouse,  46  Vt.  587. 

Wisconsin.  —  Hazlcton  v.  Union  Bank,  32 
Wis.  34;  Trowbridge  ''.  Sicklcr,  54  Wis.  306. 

Where  Answers  Are  Evasive  because  of  the 
in.igisiratc's  neglect  to  press  the  witness  for 
full  answers,  the  remedy  is  to  strike  out  the 
objectionable  answers,  not  to  suppress  the  dep- 
osition.   Trowbridge  v.  Sickler,  54  Wis.  306. 

If  the  Answer  Sought  Is  Given  Elsewhere  in  the 
Deposition  it  is  sullicient,  and  if  the  answer 
objected  to  is  immaterial,  it  need  not  be  sup- 
pressed. Buckley  v.  Cunningham,  34  Ala.  69; 
Black  V.  Black,  38  Ala.  ili;  Aicardi  v.  Strang, 
38  Ala.  326;  Bullard  v.  Lambert,  40  Ala.  204; 
Maduel  V.  ?>Iousseau,  28  La.  Ann.  6gi. 

The  Want  of  Express  Terms  is  not  sufficient 
ground  for  striking  out  the  answer.  Powell 
V.  -Augusta,  etc.,  R.  Co.,  77  Ga.  192. 

It  is  Enough  if  Substantial  Answers  Are  Given 
to  every  material  point  in  the  interrogatories. 
Heard  v.  McKee,  2O  Ga.  332;  McMahon  v. 
Davidson,  12  Minn.  357;  Stern  v.  Filene,  14 
Allen  (Mass.)  g;  Todd  v.  Bishop,  136  Mass. 
386. 

General  Answers  to  General  Interrogatories  are 

sufficient.  Chapin  v.  Clapp,  29  Ind.  614.  And 
a  general  interrogatory  limited  by  the  follow- 
ing interrogatory  may  be  answered  as  limited. 
Arnold  v.  Oslin,  26  Ga.  434. 

Evidence  material  to  the  issue  given  in  an 
answer  to  a  general  interrogatory  should  not 
be  suppressed,  though  unfavorable  to  the 
party  propounding  the  interrogatory.  Hazle- 
ton  V.  Union  Bank.  32  Wis.  34. 

When  the  Examination  Is  Oral,  an  answer  sug- 
gested by  a  question  but  nut  directly  called 
for  by  it,  if  such  as  the  questioner  had  a  right 
to  call  for  and  is  willing  to  accept,  cannot  be 
objected  to  by  the  adverse  party.  Hamilton 
People,  29  Mich.  1S5. 

Failure  to  Answer  Questions  as  to  Which  the 
Truth  Otherwise  Appears,  is  immaterial.  Baily 
V.  N'ew,  32  Ga.  546;  Richmond  v.  Sundburg, 
77  Iowa  255. 

An  Answer  that  the  Witness  Does  Not  Under- 
stand the  first  part  of  the  interrogatory  is 
go  id.     Kuechler  ?>.  Wilson,  82  Tex.  638. 

A  Waiver  of  All  Objections  to  the  execution 
and  return  of  the  commission  waives  the  ob- 
jection that  one  of  the  cross-interrogatories 
was  not  fully  answered.  Roberts  v.  Harris, 
32  Ga.  542. 

And  in  any  case  this  objection  should  be 
raised  at  the  time  the  testimony  is  taken  if 
the  objector  or  hie  counsel  is  present.  Smith 

Williams,  38  Miss.  48.  It  comes  too  late  at 
the  trial.  Clement  v.  Cureton,  36  Ala.  120; 
Lee  V.  Stowe,  57  Tex.  444;  Parker  v.  Chancel- 
lor, 78  Tex.  524;  Harris  v.  Nations,  79  Tex. 
409;  Wright  V.  Wren,  (Tex.  1891)  16  S.  W. 
Rep.  996;  Gulf,  etc.,  R.  Co.  v.  Shearer,  1  Tex. 
Civ.  App.  343;  International,  etc.,  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210;  Galveston,  etc., 
R.  Co.  V.  Briggs,  4  Tex.  Civ.  App.  515. 

The  objection  is  too  late,  even  though  made 
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by  the  party  who  took  the  deposition,  when  it 
is  offered  at  the  trial  by  his  adversary. 
Louisville,  etc.,  R.  Co.  v.  Brown,  56  Ala. 
411. 

An  Answer  that  the  Witness  "  Cannot  Remem- 
ber" is  sufficiently  specific.  Baals  v.  Stewart, 
109  Ind.  371. 

1.  Interpreter.  —  Belmore  v.  Anderson,  4 
Bio.  C.  C.  90;  Smith  v.  Kirkpatrick,  i  Dick.  103; 
Gilpins  V.  Consequa,  3  Wash.  (U.  S.)  184;  Pet. 
(C.  C.)  85;  Amory  v.  Fellowes,  5  Mass.  226; 
Campau  v.  Dewey,  9  Mich.  381.  See  the  title 
Inierpreter. 

When  a  Commission  Is  Sent  Abroad  it  is  usual 
to  insert  a  special  direction  to  employ  an  in- 
terpreter. 3  Greenl.  Ev.,  §  324;  Belmore  v. 
Anderson,  4  Bro.  C.  C.  90.  But  this  is  super- 
fluous, especially  if  the  commissioners  are 
authorized  to  e.xamine  other  witnesses,  for  an 
interpreter  is  a  witness,  Amory  v.  Fellowes,  5 
Mass.  226;  or  if  the  notice  declares  the  inten- 
tion of  doing  so  and  names  the  interpreter, 
Campau  v.  Dewey,  9  Mich.  381. 

Oath. — ^  The  interpreter  should  be  sworn 
well  and  truly  to  interpret  between  the  com- 
missioner and  the  witness.    3  Greenl.  Ev., 

324;  Belmore  7/.  Anderson,  4  Bro.  C.  C.  90; 
Smith  V.  Kirkpatrick,  i  Dick  103. 

The  interpreter's  oath  is  necessary.  Davis 
1'.  Migliavaca,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  91.  And  in  Massachusetts  the  fact  of  its 
administration  can  appear  only  by  the  magis- 
trate's certificate.  Amory  v.  Fellowes,  5 
Mass.  219.  But  it  is  too  late  in  the  midst  of 
the  trial  to  object  that  the  interpreter  was  not 
sworn.    Christman  z'.  Ray,  42  111.  App.  ill. 

Magistrate  Allowing  Counsel  to  Take  Down  An- 
swers. —  Where  the  magistrate  understands 
the  language  of  the  witness  it  is  not  error  to 
allow  counsel  to  take  down  the  answers  in  his 
presence  if  the  magistrate  overlooks  the  work 
and  is  assured  of  its  correctness.  Schunior  v. 
Russell,  S3  Tex.  83. 

The  Commissioner.  —  If  the  commissioner 
knows  both  languages  he  may  act  as  inter- 
preter. Leetch  v.  Atlantic  Mut.  Ins.  Co.,  4 
Daly  (N.  Y.)  518.  And  in  the  absence  of  proof 
the  court  will  presume  that  the  commissioner 
understood  the  language  of  the  interpreter. 
City  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  660. 

Counsel. —  If  the  answers  of  a  witness  who 
testifies  in  a  foreign  tongue  are  taken  down  by 
the  stenographer  as  translated  by  counsel  of 
one  party,  and  against  the  objection  of  the 
other  party,  they  should  be  suppressed. 
Euberweg  v.  La  Compagnie  GSnerale  Trans- 
atlantique,  35  Fed.  Rep.  530. 

2.  Answers  Translated  at  Trial.  —  Atkins  v. 
Palmer,  4  B.  &  Aid.  377,  6  E.  C.  L.  525; 
Christman  v.  Ray,  42  111.  App.  iii;  Union 
Square  Bank  v.  Reichmann,  g  N.  Y.  App.  Div. 
596;  Kuhtman  v.  Brown,  4  Rich.  L.  (S.  Car.) 
47g;  Cavasos  v.  Gonzales,  33  Tex.  133. 

This  is  not  affected  by  the  fact  that  the  state 
constitution  requires  all  judicial  proceedings 
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13.  Re-examination.  —  A  witness  whose  deposition  has  been  taken  may  be 
again  examined  to  explain  his  former  testimony,  when  the  prior  examination 
did  not  present  all  the  facts  known  to  the  witness  material  and  relevant  to  the 
issue,  or  when  it  was  irregularly  taken.* 

14.  Identity  of  Witness.  — •  The  witness  examined  must  appear  to  be  the  one 
named  in  the  commission  or  notice,  and  if  his  name  is  clearly  different  from 
the  one  there  given,  the  deposition  should  be  suppressed,  even  though  the 
witness  actually  examined  is  the  person  intended  by  the  notice.  But 
the  omission  of  a  second  initial  or  other  slight  variation  will  not  invalidate 
the  deposition  if  the  names  be  idem  sonans.'^ 


to  be  in  English.  Christman  v.  Ray,  42  111. 
App,  III. 

Translation  Made  Before  Commissioner  Some 
Time  After  Deposition  Taken. — The  answers  may 
be  translated  before  the  commissioners  some 
weeks  after  they  are  taken  down,  and  the 
translation  certified  under  the  oaih  of  the  in- 
terpreter and  annexed  as  a  part  of  the  return 
on  the  commission.  Atkins  v.  Palmer,  4  H.  & 
Aid.  377,  6  F..  C.  L.  525. 

1.  When  Ee-examination  Allowed. —  Manover 
V.  Wheatley,  4  Beav.  78;  The  Schooner  Ruby, 
5  Mason  (U.  S.)  451;  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  (U.  S.)  7;  The  Normandie,  40 
Fed.  Rep.  590;  Parker  v.  Chambers,  24  Ga. 
518;  Davis  V.  Moody,  13  Ga.  188;  Exp.  Priest, 
76  Mo.  229;  Scott  V.  Bullion  Min.  Co.,  2  Nev. 
81;  August  v.  New  York  Fourth  Nat.  Bank,  24 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  39;  Wallace 
V.  Byers,  (Te.K.  Civ.  App.  1896)  38  S.  W.  Rep. 
228. 

Cause  Called  for  Trial.  —  When  the  first  dep- 
osition is  supposed  to  oe  irregularly  taken, 
it  may  be  retaken  under  an  order  of  court, 
even  when  the  cause  is  called  for  trial,  if  the 
adverse  party  will  not  waive  the  irregularity. 
Milton  V.  Rowland,  11  Ala.  732.  And  it  is 
proper  to  proceed  to  retake  without  waiting 
to  see  whether  the  irregularities  will  be 
waived.    Boone  v.  Miller,  73  Tex.  557. 

Original  Interrogatories  May  Be  Attached  to 
Second  Deposition.  —  The  interrogatories  filed 
with  the  first  dcrjjosition  may  be  attached  to 
the  second.     Boone      Miller,  73  Tex.  557. 

Discretion  of  Trial  Judge.  —  The  matter  of 
permitting  a  second  examination  or  admitting 
the  second  deposition  in  evidence  is  largely 
discretionary  with  the  trial  judge.  Hall  v. 
Psgram,  85  Ala.  522;  Beach  v.  Schmultz,  20 
111.  185. 

Prior  Commission  Not  Hetumed.  —  The  fact 
that  the  prior  commission  has  not  been  re- 
turned docs  not  make  the  second  deposition 
inadmissible.     Lee  v.  Lee,  i  La.  Ann.  31S. 

If  the  Adverse  Party  Neglects  to  Cross-examine 
at  the  second  taking  he  cannot  object  because 
the  cross-interrogatories  used  at  the  first  ex- 
amination were  not  again  put  to  the  witness. 
Chadron  v.  Glover,  43  Neb.  732. 

Second  Deposition  inadmissible  — Effect  on  the 
First.  —  rin;  fact  that  tiie  second  deposition  is 
inadmissible  does  not  exclude  the  first.  Sus(jng 
V.    Ellis,  II    Heisk.    (Tenn.)  80;  Deneal 
Allensworth.  2  J.  ].  Marsh.  (Kv.)  446. 

Leave  of  Court  to  Retake  a  Deposition  should 
generally  be  secured.  Van  IIo(/k  ;■,  Pendle- 
ton, 2  Blatchf.  (U.  S.)  85;  Davis  ti.  Davis,  119 
Ind.  511;  Newman  v.  Kendall,  2  A.  K.  Marsh. 
(Ky.)   234;    Evansich  v.  Gulf,   etc.,   R.  Co., 


61  Tex.  24;  Booth  v.  Mcjilton,  82  Va.  827. 
Contra,  Fox  v.  Jones,  i  W.  Va.  205,  91  Am. 
Dec.  383. 

But  if  the  deposition  is  retaken  without 
leave,  the  court  may,  in  its  discretion,  admit 
it.  Hester  v.  Lumpkin,  4  Ala.  509;  Broadna.\ 
V.  Sullivan,  29  Ala.  320;  Bogan  v.  Hamilton, 
90  Ala.  454;  Todd  v.  Wickliffe,  12  B.  Mon. 
(Ky.)  289. 

Aftor  One  Party  Has  Taken  the  Deposition  of  a 
Certain  Witness,  the  other  party  may  do  the 
like  without  leave  of  court,  and  may  introduce 
both  depositions  in  evidence.  Woodruff  v. 
Garner,  39  Ind.  246. 

Refiling  Interrogatories  —  Notice.  —  The  effi- 
cacy of  the  first  interrogatories  is  exhausted 
by  their  first  use.  The  applicant  should  refile 
the  same  or  file  additional  interrogatories  and 
give  notice  to  his  adversary.  Foster  v.  Smith, 
2  Colchv.  (Tenn.)  474,  88  Am.  Dec.  604. 

Improper  Suppression  Waived  by  Introducing 
Another  Deposition.  —  The  improper  suppres- 
sion of  a  deposition  is  waived  by  introducing 
another  deposition  by  the  same  witness,  testi- 
fying to  the  same  facts.  Sanders  v.  Johnson, 
6  Blackf.  (Ind  )  5a,  36  Am.  Dec.  5O4. 

When  Application  Is  Made  in  Open  Cotirt  and  no 
exception  taken,  notice  of  such  application 
need  not  be  given.  Galveston,  etc.,  R.  Co.  v. 
Croskcll,  (>  Tex.  Civ.  App.  160. 

A  Deposition  Taken  on  Ex  Parte  Interrogatories 
After  the  Witness  Has  Been  Orally  Examined  may 
be  suppressed  if  the  testimony  in  the  two  dep- 
ositions is  not  materially  different.  Willis  v. 
Moore,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
69  T. 

2.  Identity  of  Witness.  —  Strayer  v.  Wilson, 
54  Iowa  565.  See  supra,  this  title,  Fortnalitics 
After  Issue  and  Before  Taking  Testimony  — 
Contents  of  Notice. 

Denying  Witness's  Signature  —  False  Persona- 
tion. —  .\  depositi<^n  may  be  .ittacked  by  deny- 
ing the  signature  of  the  witness  or  proving  a 
fraudulent  personation.  Lord  v.  Horsey,  5 
Ilarr.  (Del.)  317. 

The  Commissioner  Should  Certify  to  His  Personal 
Knowledge  of  the  identity  of  the  witness  or 
that  the  same  was  proved  before  him.  Far- 
rclly  V.  Maria,  34  Ala.  284;  Buford  v.  Gould, 
35  Ala.  265;  Amick  v.  Holman,  71  Mo. 
445- 

Presumption.  —  But  in  ordinary  cases  it  is 
not  to  be  presumed  that  the  commissioners 
examined  the  wrong  witness,  though  failing 
to  return  expressly  that  the  one  examined  is 
the  one  named  in  the  commission.  It  is 
enough  if  the  name  and  residence  are  identical. 
Flournoy  v.  Jefferson ville  First  Nat.  Bank,  78 
Ga.  222. 
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15.  Joint  Depositions.  —  The  depositions  of  several  witnesses  may  be  taken 
under  one  commission  and  one  set  of  interrogatories  and  returned  under  one 
certificate,  if  it  is  sufficiently  formal.* 

16.  Time  of  Taking  —  Depositions  After  Time  Limited. — -Depositions  taken  after 
the  return  day  of  the  commission  or  after  the  expiration  of  the  time  limited 
for  taking  testimony  are  usuall)'  inadmissible.* 

Term  Time  or  Certain  Number  of  Days  Before.  —  And  it  is  sometimes  provided  that 
depositions  shall  not  be  taken  in  term  time  or  within  a  certain  number  of  days 
before  the  beginning  of  the  term.-"* 

The  Following  Differences  Have  Been  Adjudged 
Immaterial,  the  name  shown  by  the  return 
bc-iiii;  given  first  in  each  case.  James  Wilson 
for  James  H.  Wilson:  McCutchen  v.  Loggins, 
109  Ala.  457.  Henry  Dunsmore  for  Henry  C. 
Diinsmore,  Joseph  Clark  for  Joseph  C.  Clark, 
Ellin  Duffield  for  Ellen  Duffield:  Strayer  v. 
Wilson,  54  Iowa  565.  John  Priestly  for  John 
G.  Priestly;  Brooks  v.  M'Kean,  Cooke  (Tenn.) 
162.  J.  Gardner  Coffin  for  J.  G.  Coffin:  Cor- 
liss V.  Martin,  20  111.  557.  Louis  for  Lewis: 
Marr  v.  Wetzel,  3  Colo.  2.  Edward  for  Ed- 
win: Mann  v.  Birchard,  40  Vt.  326.  Frank 
Simons  for  F.  A.  Symonds,  the  certificate  giv- 
ing the  name  as  Frank  Symonds:  Western 
Union  Tel.  Co.  v.  Drake,  (Tex.  Civ.  App.  1896) 
38  S.  W.  Rep.  632.  H.  F.  Ditto  for  Abraham 
F.  Ditto,  adverse  counsel  being  present  and 
cross-examining:  Waldron  v.  St.  Paul,  33 
Minn.  87.  "  M.  H.  B.  of  Janesville,  Wis., 
laborer,"  for  "  M.  H.  B.  of  Sandusky,  Ohio, 
peddler,"  identity  appearing  aliunde:  Smith 
V.  Castles,  i  Gray  (Mass.)  108.  "  W.  E.  F.  of 
A.,"  for  "  W.  E.  F.,  taken  at  A.:"  Giles  i'. 
Paxson,  36  Fed.  Rep.  882.  "Mrs.  I.  V.  P."  for 
"Emily  A.  P.,"  the  witness  being  known  to  the 
notified  party  as  the  wife  of  I.  V.  P:  Kent  v. 
Buck.  45  Vt.  18.  Mary  Ann  Glaspell  for 
Mary  Ann  Gaspel:  Ellis  v.  Spaulding,  39 
Mich.  366.  John  McKay  for  John  Macke: 
International,  etc.,  R.  Co.  v.  Kindred,  57  Tex. 
491.    See  also  the  title  Namk. 

The  Following  Differences  Have  Been  Adjudged 
Fatal,  the  names  being  given  in  the  same  order 
as  above.  S.  M.  Kinne  for  Sallie  E.  McKinne: 
Glenn  v.  Gleason,  61  Iowa  28.  John  T.  for 
James  M.  T. :  Smith  v.  Westerfield,  88  Cal.  374. 
G  IS  Hahn  or  Gus  Halin  for  G.  A.  Hollem: 
Mill?r  V.  Frey,  49  Neb.  472.  Seymour  Rank 
for  Seigmund  Rank:  Scholes  v.  Ackerland. 
13  111.  650.  Patrick  Horan  for  James  Horan: 
Patterson  v.  Wabash,  etc.,  R.  Co.,  54  Mich.  gi. 
Nancy  Griffin  for  Nancy  Griffith:  Henderson 
■u.  Cargill,  31  Miss.  367.  James  Willis  for 
James  Millis,  Henry  Gibson  for  Harvey  Gip- 
son.  Mahalde  Elliott  for  Mahal  Elliott,  Alex- 
ander Robsen  for  Alexander  M.  "  Robrtson  *': 
Strayer  v.  Wilson,  54  Iowa  565.  See  also  the 
title  Mame. 

Where  Mistake  May  Be  Corrected  from  Whole 
Deposition.  —  A  mistake  in  a  Christian  name  is 
not  fatal  where  it  can.be  corrected  from  the 
whole  deposition.    Kendall  z'.  Limberg,  69  111. 
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Caption  Containing  Initials.  —  It  is  not  a  fatal 
error  for  the  caption  to  give  the  names  as  H. 
C.  and  N.  B.  Flanagan,  instead  of  giving  each 
name  in  full.    Adams  v.  Flanagan,  36  Vt.  400. 

Where  Adverse  Party  Knows  Who  Was  In- 
tended. —  Ik  discrepancy  as  to  the  name  of  the 
witness  between  the  interrogatories  and  the 
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deposition  is  not  fatal  if  the  adverse  party 
knows  who  is  intended  and  directs  his  cross- 
examination  accordingly.  Tompkins  v.  Wil- 
liams, 19  Ga.  569. 

An  Objection  on  This  Ground  comes  too  late 
two  years  after  the  commission  is  returned. 
Cover  V.  Smith,  82  Md,  5S6;  or  at  the  trial, 
Denny  v.  Horton,  11  Daly  (N.  Y.)  358;  Mis- 
souri Pac.  R.  Co.  V.  Smith,  84  Tex.  348;  or  on 
a  second  trial,  Parker^'.  Parker,  146  Mass.  320. 

1.  Joint  Depositions.  —  Fowler  v.  Merrill,  11 
How.  (U.  S.)  375;  Gulf  City  Ins.  Co.  v. 
Stephens,  51  Ala.  121 ;  Howe  v.  Pierson,  12 
Gray  (Mass.)  26. 

It  is  not  objectionable  that  only  a  part  of 
the  interrogatories  are  to  be  propounded  to 
each  witness.    Fowler  -'.  Merrill,  11  How.  (U. 

s.)  375. 

Though  it  is  more  regular  to  write  down 
separately  the  answers  of  two  witnesses  to  the 
same  interrogatories,  yet  it  is  not  fatal  to  write 
them  down  as  one  deposition  if  both  witnesses 
sign  and  swear  to  everything  so  written.  May 
V.  Norton,  11  La.  Ann.  714. 

In  Minnesota,  by  rule  of  court,  the  commis- 
sioner must  certify  each  deposition  separately. 
Ames  V.  Gatey,  i  Minn.  387.  But  two  deposi- 
tions taken  under  stipulations  waiving  any  and 
all  notices  and  prerequisite  forms  may  be  in- 
cluded under  one  certificate.  Day  v.  Raguet, 
14  Minn.  273. 

2.  Where  Taken  After  Expiration  of  Time  Lim- 
ited.—  Western  Electric  Co.  v.  Capital  Tele- 
phone, etc.,  Co.,  86  Fed.  Rep.  769;  Wooster 
Clark,  9  Fed.  Rep.  854;  Herndon  v.  Givens, 
16  Ala.  261;  Veach  v.  Bailiff,  5  Harr.  (Del.) 
379;  Sweet  7'.  Brown,  61  Iowa  669;  Wiggins  v. 
Guier,  12  La.  'Ann.  177.  See  supra,  this  title. 
Formalities  After  Issue  and  Before  Taking  Testi- 
mony—  Contents  of  Notice. 

After  the  Expiration  of  a  Rule  to  Take  |Depo- 
sitions,  they  may  nevertheless  still  be  taken 
upon  notice  under  the  statute.  Buckingham 
V.  Burgess,  3  McLean  (U.  S.)  368. 

Court's  Discretion.  —  Where  the  taking  is  de- 
layed at  the  request  of  the  adverse  party,  the 
court  may,  in  its  discretion,  admit  depositions 
taken  after  the  expiration  of  the  time  limited. 
Mix  V.  Baldwin,  156  111.  313.  And  the  whole 
matter  of  the  admission  of  depositions  taken 
after  the  time  limited  is  in  some  jurisdictions 
within  the  discretion  of  the  court.  Grant  v. 
Phoenix  Mut.  L.  Ins.  Co.,  121  U.  S.  105. 

In  Equity,  depositions  taken  in  a  cross  cause 
are  not  admissible  therein  if  the  witnesses 
were  examined  after  publication  in  the  orig- 
inal cause,  Scott  v.  Pascall,  12  Sim.  550;  un- 
less they  concern  matters  not  in  issue  in  the 
original  cause,  Christian      Wrenn,  Bunb.  321. 

3.  Term  Time  —  Specified  Period  Before  Term 
Time. —  Allen  i'.  Blunt,  2  Woodb.  &  M.  (U.  S.> 
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Suit  Pending  —  Defendant  in  Court  —  Issues  Joined.  —  Nor  can  they  be  taken  except 
in  perpetiuDH,  unless  the  suit  is  pending  and  the  defendant  has  been  brought 
into  court  by  service  of  process  on  him  personally,  or  by  attachment,  or  in 
some  other  legal  way;  *  nor,  in  some  jurisdictions,  until  issue  has  been  joined, 
though  the  general  rule  is  otherwise.* 

Extension  of  Time.  —  Courts  may  generally  extend  the  time  for  taking  testi- 
mony at  their  discretion.* 

cannot  issue  until  the  original  will  has  been 
filed  in  the  probate  court.  Amory  v.  Fel- 
lowes,  5  Mass.  219. 

Claim  Against  Administrator.  —  Under  the 
Kansas  Executors'  and  .■\dministrators'  Act, 
§  95,  a  deposition  taken  upon  a  claim  pending 
in  a  probate  court  against  an  administrator, 
and  without  his  written  consent,  is  inadmis- 
sible and  should  be  suppressed  on  appeal. 
Case  V.  Huey,  26  Kan.  553. 

2.  Issue  Joined.  v.  Brown,  Hard.  315. 

In  this  case  the  examination  had  been  ordered 
after  argument  by  both  parties,  and  the  wit- 
ness died  before  he  could  be  again  examined; 
nevertheless  his  deposition,  taken  before  issue 
was  joined,  was  not  admitted. 

In  general,  by  statutory  provision  or  prac- 
tice, depositions  may  be  taken  before  issue  is 
joined.  Ex  p.  Fisk,  113  U.  S.  713;  Lowrey  r'. 
Kusworm,  66  Fed.  Rep.  539;  Glenn  v.  Brush, 
3  Colo.  26;  Doyle  Wiley,  15  III.  576;  BrooTie 
Berry,  2  Gill  (Md.)  83;  Olcott  v.  Evans, 
(Supreme  Ct.)  4  N.  Y.  Supp.  703;  State  Bank 
v.  Rose,  2  Strobh.  Eq.  (S.  Car.)  go;  Conner  v. 
Mackey,  20  Tex.  747. 

Under  the  New  ifork  Statute  the  applicant  for 
a  commission  to  e.xamine  a  witness  outside 
the  state  before  issue  is  joined  must  show  by 
affidavit  that  the  testimony  is  material  and 
that  by  delay  the  death  of  the  witness  or  some 
other  cause  will  probably  prevent  his  testimony 
from  being  taken.  Olcott  v.  Evans,  (Supreme 
Ct.)  4  N.  Y.  Supp.  703. 

Depositions  Taken  Before  the  Pleadings  Are 
Amended  are  admissible  after  such  amendment. 
Jcmison  v.  Smith,  37  Ala.  185;  Pico  r\  Cuyas. 
47  Cal.  174;  Doyle  v.  Wiley,  15  III.  576; 
Weatherby  v.  Brown,  106  Mass.  338;  Cooper 
7!.  Cranberry,  33  Miss.  117;  Vincent  v.  Conk- 
lin,  I  E.  D.  Smith  (N.  Y.)  203;  Anthony  v. 
Savage.  3  Utah  277. 

Appeal. —  In  general,  depositions  cannot  be 
taken  while  the  cause  is  pending  on  appeal. 
The  Ocean  Queen,  6  Blatchf.  (U.  S.)  24:  Mc- 
Coll  V.  Sun  Mut.  Ins.  Co.,  50  N.  Y.  332; 
Bowen  v.  Hall,  22  Vt.  612. 

.\  commission  issued  before  the  appeal  and 
executed  after  it  and  before  the  entry  of  the 
appeal  is  good.  Steele  v.  Carson,  22  Pick. 
(Mass.)  309. 

Removal  of  Cause  to  Federal  Court.  —  Depo- 
sitions taken  after  a  cause  has  been  removed 
to  a  federal  court  are  admissible  in  the  state 
court  after  the  cause  has  been  remanded 
thither.  Missouri  Pac.  R.  Co.  v.  White,  SO' 
Tex.  202. 

Equity. — The  Massachusflts  statute  of  1S52 
so  far  supersedes  the  27th  rule  in  chancery 
that  a  commission  may  issue  in  equity  after 
the  expiration  of  four  months  from  the  filing 
of  the  replic.ition .  Pingree  v.  Coffin,  12  Cush. 
(Mass.)  6<x). 

3.  Extending  Time  for  Taking  Depositions.  — 
Morse  v.  (irimke,  iS  Civ.  Pro.  Rep.  (N.  Y.  City 
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121;  Raymond  v.  Williams,  21  Ind.  241; 
Holmes  v.  Sawtelle,  53  Me.  179;  Plattsburg 
First  Nat.  Bank  v.  Post,  65  Vt.  222.  Compare 
Northrup  v.  Hottenstein,  38  Kan.  263;  St. 
Louis,  etc.,  R.  Co.  '■.  Morse,  38  Kan.  271. 

Where  This  Practice  Bests  upon  Custom  Only, 
and  there  has  been  cross-examination,  though 
under  protest,  the  court  may  in  its  discretion 
admit  or  reject  a  deposition  taken  in  term  lime, 
no  surprise  or  prejudice  being  shown.  Car- 
der i/.  Primm,  I  Mo.  App.  Rep.  167;  Bemis  v. 
Morrill,  38  Vt.  153.  See  Radford  v.  Fowlkes, 
85  Va.  820. 

Taken  on  Day  Preceding  Term.  —  A  deposition 
is  not  inadmissible  because  taken  on  the  day 
preceding  the  opening  of  the  term  at  which  it 
was  to  be  used.  Wyman  v.  Wood,  25  Me. 
436.     Compare  Ulmer  v.  Hills,  S  Me.  326. 

Where  Taken  on  First  Day  of  Term  to  Which 
Returnable.  —  It  is  not  error  to  take  a  depo- 
sition on  the  first  day  of  the  term  to  which  the 
commission  is  returnable,  the  cause  not  hav- 
ing been  called  for  trial.  Jordan  v.  Jordan,  17 
Ala.  466. 

Taken  During  Term  at  Which  Cause  May  Be 
Called.  —  Nor  is  it  error  to  take  a  deposition 
during  a  term  at  which  the  case  might  be  tried. 
Union  Pac.  R.  Co.  v.  Reese,  56  Fed.  Rep.  288. 

Taking  Deposition  at  Remote  Place  During  the 
Trial.  —  .A  party  should  not  be  required  \o  take 
depositions  during  trial  at  a  place  so  remote 
that  he  cannot  return  before  the  resumption  of 
the  trial.    Wise  v.  Postlewait,  3  W.  Va.  452. 

A  Deposition  Taken  After  the  Filing  of  the  Mas- 
ter's Report  is  not  competent  on  a  hearing  of 
objections  against  such  report.  Cox  t/.  Pierce, 
120  111.  556;  Allison  V.  Perry,  130  III.  9. 

Rule  Allowing  Depositions  to  Be  Taken  at  Place 
of  Court  During  Term  Time.  — Under  a  rule  per- 
mitting the  taking  of  depositions  in  term  time 
in  the  town  where  the  court  is  held,  they  can- 
not be  taken  in  another  town  without  a  special 
order.     Fuller  t.  Damon,  135  Mass.  586. 

1.  Suit  Pending  and  Defendant  in  Court.  —  Ox- 
ford Iron  Co.  V.  yuinchett,  44  Ala.  487;  Joy  v. 
Aultman,  etc.,  Mfg.  Co.,  11  III.  App.  413;  Mc- 
Coll  V.  Sun  Mut.  Ins.  Co.,  50  N.  Y.  332;  Mor- 
row V.  Hatfield,  6  Humph.  (Tenn.)  108; 
Bowen  v.  Hall,  22  Vt.  612. 

A  suit  is  "  pending  "  when  an  attachment 
of  land  of  nonresidents  has  been  made  and 
before  summf)ns  has  been  served.  Lewin  v. 
Dille,  17  Mo.  64. 

If  Kotice  Is  Served  Before  the  Pendency  of  the 
Suit  the  depositions  taken  thereunder  arc  in- 
admissible. Joy  V.  Aultman,  etc.,  Mfg.  Co., 
II  III.  App.  413. 

Subsequent  Voluntary  Appearance  l)y  the  ad- 
verse party  does  not  cure  this  defect,  Oxford 
Iron  Co.  V.  Quinchett,  44  Ala.  487;  nor  does 
his  attendance  and  cross-examination  of  the 
witness,  Ivy  v.  Clawson.  14  S.  Car.  267. 

Probate  of  Will.  —  A  commission  to  take  dep- 
ositions to  be  used  in  the  probate  of  a  will 
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XI.  Formalities  After  Taking  Testimony  —  1.  Certificate.  —  After  the  testi- 
mony has  been  taken  the  deposition  should  be  certified  by  the  commissioner 
or  examiner  and  sealed  up  with  the  commission  or  order  of  court,  on  the  back 
of  which  his  doings  are  certified,  and  the  whole  returned  to  court  within  the 
time  limited  b)'  the  statute  or  rule.' 

What  the  Certificate  Should  Show. — The  certificate  should  show  that  all  the 
requisites  of  the  statute  have  been  substantially  complied  with,  for  which 
purpose  it  is  the  first,  and  in  some  cases  the  only,  evidence  admissible;  but 
in  general  the  caption  or  other  parts  of  the  return  may  be  read  in  connection 
with  it,  and  if  the  return  as  a  whole  shows  such  compliance  it  is  sufficient.* 


Ct.)  37;  Kiefer  v.  Grand  Tvunk  R.  Co., 
(Supreme  Ct.)  i8  N.  Y.  Supp.  646,  63  Hun  (N. 
Y.)  636;  Sayre  v.  Langton,  7  Wis.  214. 

Orders  Granted  by  Consent  to  admit  testimony 
taken  out  of  time  as  if  taken  on  orders  ex- 
tending the  time  do  not  render  admissible 
testimony  otherwise  inadmissible.  Thurber  v. 
Cecil  Nat.  Bank,  52  Fed.  Rep.  513. 

Statute  Not  Followed  —  Repeal  of  Statute.  — 
Where  a  statute  as  to  the  time  of  filing  the  dep- 
osition has  not  been  followed,  but  is  repealed 
before  trial,  the  deposition  is  admissible. 
Armstrong  v.  Griswold,  28  Vt.  376. 

1.  3  Greenl.  Ev.,  324. 

2.  What  Examiner's  Certificate  Should  State  — 
Effect  as  Evidence.  —  Bell  v.  Morrison,  i  Pet. 
(U.  S.)  351;  Fowler  V.  Merrill,  11  How.  (U.  S.) 
375;  King  V.  King,  28  Ala.  315;  Perry  v. 
Siter,  37  Mo.  273;  Thomas  v.  Wheeler,  47  Mo. 
363;  Carroll  v.  Welch,  26  Tex.  147;  Houston, 
etc.,  R.  Co.  V.  Larkin,  64  Tex.  454;  Guthrie  v. 
Buckeye  Cannel  Coal  Co.,  66  Ind.  543;  Haux- 
hurst  V.  Hovey,  26  Vt.  544. 

The  certificate  should  show  when,  where 
and  by  what  authority  the  deposition  was 
taken,  Donahue  v.  Roberts,  19  Fed.  Rep.  863; 
Cain  V.  Loeb,  26  La.  Ann.  616;  Payne  v. 
Briggs,  8  Neb.  75;  that  it  was  taken  by  the 
commissioner.  Porter  v.  Beltzhoover,  2  Harr. 
(Del.)  484;  that  he  is  not  a  party  in  interest, 
Donahue  v.  Roberts,  ig  Fed.  Rep.  863;  that 
due  notice  was  given.  Case  v.  Garretson,  54 
N.  J,  L.  42;  Unis  V.  Charlton,  12  Gratt.  (Va.) 
484;  that  the  written  interrogatories,  if  any, 
were  put  to  the  witness,  Bailis  v.  Cochran, 
2  Johns.  (N.  Y.)  417;  that  he  has  personal 
knowledge  of  the  witness,  btetson  v.  Lyons, 
34  Ala.  140;  that  the  witnesses  were  duly 
sworn,  and  that  they  subscribed  the  deposition 
in  the  presence  of  the  commissioner,  Donahue 
V.  Roberts,  19  Fed.  Rep.  863;  Thomas  v. 
Wheeler,  47  Mo.  363;  Bailis  v.  Cochran,  2 
Johns.  (N.  Y.)  417:  Homberger  v.  Alexander, 
II  Utah  363;  Greenwood  v.  Woodward,  18 
Tex.  I. 

A  certificate  of  the  officer  that  he  took  the 
depositions  at  the  time  and  place  specified  in 
the  annexed  notice  is  sufficient  and  need  not 
(itate  specifically  the  manner  of  pursuing  the 
notice.     Walley  v.  Gentry,  68  Mo.  App.  2q8. 

The  Words  "  Sworn  to  and  Subscribed  Before 
Me,"  etc.,  have  been  held  to  be  an  insufficient 
certificate.  Connolly's  Succession,  6  La.  Ann. 
479.  See  Ferriber  v.  Latting,  g  La.  Ann. 
169. 

Statement  that  Testimony  Taken  by  Consent.  — 

A  statement  in  the  certificate  that  the  depo- 
sition was  taken  b)'  consent  of  the  parties  is 
not  evidence  of  such  consent.    Gillespie  v. 


Gillespie,  2  Bibb  (Ky.)  8g;  Clarke  :■.  Goode, 
6  J.  J.  Marsh.  (Ky.)  637. 

What  Law  Governs.  —  Depositions  taken  for 
use  in  Mississippi  should  be  certified  according 
to  the  laws  of  the  states  where  they  are  taken, 
but  in  the  absence  of  proof  such  law  will  be 
presumed  to  be  like  those  of  Mississippi. 
Coopwood  V.  Foster,  12  Smed.  &  M.  (Miss.)  718. 

Substantial  Compliance  with  Statute.  —  The 
statutory  form  for  the  certificate  and  caption 
need  not  be  exactly  followed.  It  is  enough  if 
its  substance  is  fully  given.  McCrillis  v, 
McCrillis,  38  Vt.  135. 

The  Following-  Errors  Have  Been  Held  to  Be 
Harmless.  —  The  omission  of  the  middle  initial 
of  a  party.  Hopkinson  v.  Watson,  17  Vt.  gl. 
A  misrecital  of  the  court  from  which  the  com- 
mission issued,  the  commission  itself  showing 
the  error.  Louisville,  etc.,  R.  Co.  v.  Chaffin, 
84  Ga.  519.  The  omission  of  "  appeared  " 
after  "personally"  in  the  certificate  of  the  oath. 
Hard  v.  Brown,  18  Vt.  87;  and' of  the  word 
"  touching  "  in  the  certificate  that  the  depo- 
nent's knowledge  was  "  touching  the  matter 
in  controversy,"  Borders  v.  Barber,  81  Mo. 
636. 

Certificate  by  Deputy.  —  Where  the  statute 
requires  no  signature,  but  only  the  official 
seal,  a  deposition  may  be  certified  by  the  dep- 
uty clerk.    Simons  -'.  Morris,  53  Mich.  155. 

Indorsing  Certificate  upon  the  Commission.  — 
In  Aliiinesota  the  certificate  must  be  indorsed 
on  the  commission.  Beatty  v.  Ambs,  11 
Minn.  331.  See  Tyson  v.  Kane,  3  Minn.  287. 
But  generally  it  may  be  indorsed  upon  and 
attached  to  the  whole  deposition.  Pendell  v. 
Coon,  20  N.  Y.  134;  Cook  v.  Bell,  18  Mich. 
387;  Savage  'v.  Birckhead,  20  Pick.  (Mass.) 
167. 

Answer  Not  Attached  to  Commission  or  Inter- 
rogatories. —  The  fact  that  the  answers  were 
not  attached  to  the  commission  nor  to  the  in- 
terrogatories, all  being  transmitted  in  one 
sealed  envelope,  is  not  ground  for  excluding 
the  deposition.  Downs  v.  Hawley,  112  Mass. 
237.  And  parol  evidence  is  admissible  to  ex- 
plain the  failure  to  attach  the  commission. 
Bramstein  v.  Crescent  Mut.  Ins.  Co.,  24.  La. 
Ann.  589. 

If  the  Deposition  Is  Returned  from  a  Foreign 
Country  without  the  commission  and  interroga- 
tories it  is  inadmissible.  Woods  v.  Clark,  24 
Pick.  (Mass.)  35.  Contra,  Rowe  v.  Brenton,  8 
B.  &  C.  737.  15  E.  C.  L.  335. 

Omission  of  Words  "  Answered,  Subscribed,  and 
Sworn  to  Before  Me."  —  Where  the  certificate 
states  that  the  witness  was  duly  sworn,  but 
omits  the  words  after  the  answers,  "  answered, 
subscribed,  and  sworn  to  before  "  the  commis- 
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Caption. 


2.  Caption  —  Beading  Caption  with  Certificate.  —  The  caption  may  be  read  with 
the  certificate  to  furnish  evidence  that  the  provisions  of  the  statute  have  been 
complied  with.* 

Description  of  Cause.  —  It  should  describe  the  cause  by  giving  the  names  of  the 
parties,*  and  the  court  in  which  the  deposition  is  to  be  used.^ 


sioners,  it  is  not  therefore  inadmissible.  Daw- 
son '■.  Callaway,  iS  Ga.  573. 

The  Absence  of  the  Commissioner's  Signature  is 
a  fatal  defect.  Price  -■.  Emerson,  16  La.  Ann. 
95;  Shed  V.  Leslie,  22  Vt.  498.  Contra  in 
Michigan.    Simons  v.  Morris,  53  Mich.  155. 

Depositions  taken  before  a  clerk  of  court 
may  be  signed  in  his  name  by  his  deputy. 
Trout  f.  Williams,  29  Ind.  iS. 

The  signatures  and  seals  may  be  on  the  en- 
velop--.   State  v.  Levy,  3  Har.  &  M.  (Md.)  591. 

Comparison  of  Handwriting.  —  The  genuine- 
ness of  the  certificate  cannot  be  determined  by 
comparing  the  handwriting  thereof  with  that 
of  the  body  of  the  deposition.  Darnell  v.  Bul- 
lock. 7  Hcisk.  (Tenn.)  365. 

The  Of&cial  Seal  of  the  Magistrate  is  not 
always  essential.  Its  omission 'is  supplied  if 
his  official  character  is  certified  under  the  seal 
of  a  court  of  record.  Pape  v.  Wright,  116 
Ind.  502;  Curtis  v.  Curtis,  131  Ind.  489. 

The  party  objecting  to  the  omission  must 
affirmatively  show  that  the  magistrate  was  not 
authorized  to  administer  an  oath.  Rachac  v. 
Spencer,  49  Minn.  235. 

The  seal  need  not  be  impressed  on  wax. 
Meyers  v.  Russell,  52  Mo.  26.  And  it  is 
harmless  error  to  impress  it  on  the  jurat  in- 
stead of  on  the  certificate,  both  being  on  one 
sheet.    Osgood  z'.  Sutherland,  36  Minn.  243. 

The  sea!  used  will  be  presumed  to  be  the 
proper  one  until  the  contrary  appears.  Bissell 
V.  Terrell,  iS  La.  Ann.  45. 

The  Omission  of  the  Notary's  County  from  His 
Certificate  may  be  supplied  from  his  seal. 
Linskie  v.  Kerr,  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  765. 

An  unimportant  difference  between  the  style 
used  by  the  officer  and  his  seal  is  immaterial. 
Schunior  v.  Russell.  S3  Ti-x.  S3. 

An  Objection  to  the  Sufficiency  of  the  Certificate 
should  set  forth  distinctly  the  illegalities  com- 
plained of.  Morrison  v.  White,  16  La.  Ann. 
100.  It  should  be  made  before  trial,  Irby  v. 
Kitchell,  42  Ala.  438;  Sugar  Pine  Lumber  Co. 
V.  Garrett.  28  Oregon  168,  citing  4  Am.  and 
E.VG.  EiN'CYC.  OF  Law  (rst  ed.)  610;  and  is 
waived  by  silence  as  to  it  at  a  former  trial  of 
the  same  cause,  Pettibone  v.  Rose,  Brayt. 
(Vt.)  77;  but  not  by  attendance  without  objec- 
tion when  the  deposition  is  taken.  Bacon  u. 
Rogers,  8  Allen  (Mass.)  146. 

1.  Reading  Caption  with  Certificate  to  Show 
Compliance  with  Statute.  —  Bailey  v.  Wiggins,  i 
Moust.  (iJel.)  2(j9;  Fcrriber  v.  Latting,  g  La. 
Ann.  169;  McCliniock  v.  State  Bank,  (Neb. 
1897)71  N.  W.  Rep.  978;  Rand  v.  Dodge,  17 
N.  H.  343. 

A  formal  caption  is  not  indispensable  to  the 
authenticity  of  a  deposition.  Boykin  v.  Smith, 
65  .Ma.  294. 

2.  Names  of  Parties. —  Peyton  v.  Veitch,  2 
Crunch  (C.  C.)  123;  Baker  v.  Mix,  2  Cranch 
(C.  C.)  525;  Pannill  v.  Kliason,  3  Cranch  (C. 
C.)  358;    Waskcrn  v.  Diamond,  Ilempst.  (U. 


S.)  701;  Buckingham  v.  Burgess,  3  McLean 
(U.  S.)  368;  Swift  V.  Cobb,  10  Vt.  282;  Haskins 
V.  Smith,  17  Vt.  263;  Knight  Nichols,  34 
Me.  208. 

Reference  to  Annexed  Commission.  —  The  name 
of  the  cause  must  appear  without  reference  to 
the  annexed  commission.  Southern  Pac.  R. 
Co.  V.  Royal,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  316;  Slaughter  7'.  Rivenbank,  35  Tex.  68. 

Another  Cause  Pending  Between  Same  Parties. 
—  If  the  title  of  the  cause  is  correctly  given, 
the  deposition  is  admissible  though  there  is 
another  cause  pending  between  the  same  par- 
ties.   Hale      Silloway,  3  Allen  (Mass.)  358. 

The  Following  "Words  Are  Sufiicient :  "  Taken 
at  the  request  of  Robert  McCrillis,  defendant, 
and  to  be  used  in  an  action  now  pending  be- 
tween him  and  Evans  McCrillis,"  etc.  Mc- 
Crillis V.  McCrillis,  38  Vt.  135. 

The  title  may  be  given  thus:  "  A  B  </ 
<?/.,  plaintiffs,  v.  Q,  Y)  ct  al.,  defendants." 
Egbert  v.  Citizens'  Ins.  Co.,  7  Fed.  Rep.  47.' 
And  if  it  appears  in  the  notices,  the  caption  to 
the  interrogatories,  etc.,  ite  omission  from  the 
caption  of  the  deposition  is  not  fatal.  Merrill 
V.  Dawson,  Ilempst.  (U.  S.)  563. 

The  substitution  of  Y  for  T  as  the  initial 
letter  of  a  party's  name  does  not  make  the 
deposition  inadmissible.  Anderson  Jack- 
son, (Tex.  1S89)  13  S.  W.  Rep.  30.  Nor  will 
the  omission  of  the  family  name  of  one  party 
invalidate  the  deposition.  Braley  v.  Braley, 
16  N.  H.  426.  Nor  the  fact  that  the  plaintiff 
appears  individually  instead  of  in  his  repre- 
sentative capacity,  the  adverse  party  having 
cross-examined,  St.  Louis,  etc.,  R.  Co.  -■. 
French,  56  Kan.  584;  nor  a  slight  difference  in 
the  name  of  a  corporation.  Merchants'  Despatch 
Transp.  Co.  v.  Leysor,  89  111.  43;  Hayvvaid 
Rubber  Co.  v.  Duncklee,  30  Vt.  29;  nor  a 
change  in  the  parties  to  the  cause  after  the 
deposition  has  been  taken,  Maxwell  v. 
Brooks,  54  Ind.  98. 

3.  Name  of  Court. —  Kidder  v.  Blaisdell,  45 
Me.  461;  Sanders  v.  Howe,  i  D.  Chip.  (Vt.) 
363;  Clark  V.  Brown,  15  Vt.  658;  Gallup  7'. 
Spencer,  19  Vt.  327;  Chandler  t^.  Spear,  22  Vt. 
388:  Plimpton  V  Somerset,  42  Vt.  35. 

Nature  of  Action.  —  The  nature  of  the  action 
need  not  be  stated.  Gotten  7',  Rutledge,  33 
Ala.  no;  Scott  7'.  Perkins,  28  Me.  22.  48  Am. 
Dec.  470:  Dupy  v.  Wickwire,  i  D.  Chi]).  (Vt.) 
237,  6  Am.  Dec.  729:  Gales  7'.  Miller,  8  Gratt. 
(Va.)  6. 

At  Whose  Request  Taken.  • —  In  some  cases  it 
has  been  held  necessary  to  state  at  whose  re- 
quest the  deposition  was  taken.  Welles  v. 
Fish,  3  Pick.  (Mass.)  74;  Whitney  v.  Scars,  16 
Vt.  587;  Harrison  Nichols,  31  Vt.  709.  But 
it  is  othenvisc  in  Afniiic.  Knight  t.  Nichols, 
34  Me.  20S. 

The  Omission  of  the  Words  "  Before  Me,"  pre- 
ceding the  name  of    the    magistrate  before 
whom  the  deposition  purports  to  be  taken,  is 
fatal.     Powers      Shepard,  21  N.  H.  60,  53 
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3.  Transmission  — ■  Prescribed  Method  to  Be  Followed.  —  The  deposition  should  be 
transmitted  to  the  court  where  it  is  to  be  used,  in  the  manner  prescribed 
by  statute,  care  being  taken  to  comply  strictly  with  all  provisions  tending  to 
secure  it  from  alteration  after  it  leaves  the  officer's  hands.* 

Eetention  by  Magistrate  until  Deposited  in  Court  or  until  Sealed.  —  It  should  be  retained 
by  the  magistrate  until  delivered  into  court  by  his  hand  or  until  sealed  up  by 
him.* 

Transmission  by  Mail.  —  It  is  proper  to  transmit  the  deposition  by  mail,  even 
where  it  is  not  so  expressly  provided  by  statute.^ 

Delivery  by  Commissioner  into  Court.  —  And  the  commissioner  may  deliver  it  with 
his  own  hand  into  court.'* 


Am.  Dec.  i68.  See  also  Ex  p.  Tookington, 
L.  R.  9  Ch.  298;  Allen  v.  Taylor,  L.  R.  10 
Eq.  52. 

Where  Caption  to  Be  Written.  —  The  caption 
may  be  written  elsewhere  than  on  the  envelope 
inclosing  the  deposition.  Nye  v.  Spalding,  11 
Vt.  501. 

Recital  that  Answers  Were  Taken  by  Consent. 

• — A  caption,  though  unnecessary,  by  reciting 
that  the  answers  were  talcen  by  consent  of  the 
parties  shows  a  failure  to  execute  the  com- 
mission. Louisville,  etc.,  R.  Co.  v.  Chaffin, 
84  Ga.  519. 

Defective  Caption  —  Continuance.  —  Where  the 
caption  is  defective  and  the  substance  of  the 
deposition  material,  a  continuance  may  prop- 
erly be  granted  upon  terms.  Harrington  v. 
Kingsbury,  2  Tyler  (Vt.)  426. 

1.  Transmission  of  Depositions.  —  Avery  v. 
Avery,  12  Tex.  54,  62  Am.  Dec.  513;  Findlay 
V.  Mineralized  Rubber  Co.,  98  Ga.  275. 

Exhibits  Sent  in  Separate  Package.  —  In  Bird 
V.  Halsy,  87  Fed.  Rep.  671,  the  court  said: 
"  The  court  can  conceive  no  merit  in  attach- 
ing the  exhibits  to  the  depositions  other  than 
that  of  safety  in  preserving  the  exhibit  and 
identifying  it  as  part  of  the  deposition.  If 
this  identification  is  made  clear  and  unmis- 
takable, as  in  this  case,  the  exhibits  cannot  be 
deprived  of  their  character  as  part  of  the 
deposition  because  they  are,  for  convenience  or 
any  other  reason,  mailed  to  the  clerk  in  a  sep- 
arate package.  It  is  not  pretended  by  counsel 
for  the  defendant,  in  the  argument  of  the 
motion  to  suppress  these  depositions,  that 
the  exhibits  sent  in  a  separate  package  to  the 
clerk,  with  the  letter  of  the  commissioner  to 
the  clerk,  are  not  in  fact  the  exhibits  referred 
to  in  the  examination  of  the  witnesses  and 
made  part  of  their  depositions." 

2.  To  Be  Retained  by  Magistrate  until  Delivered 
into  Court  or  Sealed.  —  U.  S.  Rev.  Stat.,  §  865; 
Shankwiker  v.  Reading,  4  McLean  (U.  S.)  240. 

If  sealed  up  by  the  officer  before  delivery 
into  court,  the  certificate  within  the  package 
cannot  of  course  state  that  it  was  retained  un- 
til delivered,  and  this  may  be  dispensed  with 
in  such  case.  Bulwinkle  v.  Cramer,  30  S.  Car. 
153.  But  it  would  be  well  to  certify  on  the 
outside  of  the  envelope  that  it  was  retained 
until  deposited  in  the  mail,  though  it  is  not 
required  by  statute.  Stewart  v.  Townsend, 
41  Fed.  Rep.  121. 

Sealing.  -  Closing  the  flap  of  the  envelope 
with  gum  is  a  sufficient  sealing.  Morgan  v. 
Jones,  44  Conn.  225;  Van  Sickle  v.  Gibson,  40 
Mich.  170.  But  it  is  sometimes  necessary  that 
the  name  of   the  commissioner    be  written 
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across  such  seal.  Thorp  v.  Oct,  2  Cranch  (C. 
C.)  335;  Smith  v.  Moody,  94  Ga.  534;  Travers 
V.  Jennings,  39  S.  Car.  410.  It  need  not  be  so 
written  when  the  sealing  is  by  impression 
upon  wax,  Park  v.  Bancroft,  12  Ala.  468; 
though  required  by  rule,  McKenzie  v.  Barnes, 
12  Rich.  L.  (S.  Car.)  205.  Nor  is  neglect  to  affix 
the  wax  seals  at  the  meeting  places  of  the  tape 
necessarily  fatal.  Chadwick  z'.  Chadwick,  59 
Mich.  87. 

What  is  a  "  reasonable  time  "  for  sealing  up 
a  deposition  depends  upon  the  circumstances 
of  the  case.    Morgan  v.  Jones,  44  Conn.  225. 

3.  Transmission  by  Mail. —  Prouty  v.  Draper, 
2  Story  (U.  S.)  199;  Stewart  v.  Townsend,  41 
Fed.  Rep.  121;  Bulwinkle  v.  Cramer,  30  S. 
Car.  153. 

The  Georgia  statute  requires  that  the  en- 
velope should  bear  a  certificate  that  it  was 
received  by  the  postmaster  from  the  commis- 
sioner, duly  forwarded  by  mail,  and  received 
in  due  course  of  mail  by  the  postmaster  to 
whom  it  is  sent.  Findlay  v.  Mineralized 
Rubber  Co.,  98  Ga.  275. 

Its  reception  in  due  course  of  mail  is  suffi- 
ciently shown  by  the  postmark,  and  its  delivery 
to  the  post-office  by  the  certificate  of  the 
magistrate.  Killian  v.  Augusta,  etc.,  R.  Co., 
78  Ga.  749;  Winston  -■.  Miller,  i  Stew.  (Ala.) 
508;  Anderson  v.  Rogge,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  106. 

Unless  prejudice  is  affirmatively  shown,  the 
absence  of  evidence  that  the  envelope  was  di- 
rected and  deposited  in  the  mail  by  the  com- 
missioner is  harmless  error.  Locke  v.  Tuttle, 
41  Mich.  407.  And  a  substantial  compliance 
with  the  statute  is  sufficient.  Garner  z'.  Cleve- 
land, 35  Tex.  74. 

4.  Delivery  into  Court  by  Commissioner,  —  U. 
S.  Rev.  Stat.,  §  865;  Hutson  v.  Hutson,  9  Lea 
(Tenn.)  354;  Andrews  v.  Parker,  48  Tex.  94. 

He  may  do  so  though  the  statute  requires 
that  it  be  transmitted  by  mail  or  a  special 
messenger.  Andrews  v.  Parker,  48  Tex.  94. 
And  his  failure  to  seal  and  indorse  the  en- 
velope as  provided  by  statute  is  immaterial. 
Hutson  V.  Hutson,  9  Lea  (Tenn.)  354. 

Party  to  the  Suit.  —  It  should  not  be  trans- 
mitted by  the  hand  of  a  party  to  the  suit. 
Breeding  v.  Stamper,  18  B.  Mon.  (Ky.)  175 
{Contra.  Logan  v.  Hodges,  7  Ala.  66);  unless 
by  consent,  Davis  7'.  Central  R.  Co.,  60  Ga. 
329- 

Depositions  Taken  Abroad  —  United  States  a 
Party.  —  But  depositions  taken  in  foreign 
countries  for  use  in  the  federal  courts  in  suits 
in  which  the  LTnited  States  is  a  party  should 
be  delivered  to  the  United  States  minister  or 
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Eeceipt.  —  The  deposition  must  be  received  by  the  clerk  of  the  court  in  which 
it  is  to  be  used,  in  the  same  condition  as  that  in  which  it  left  the  commis- 
sioner's hands.* 

Substantial  Compliance  with  the  Statute  as  to  the  transmission  of  a  deposition  is  all 
that  is  required,  and  a  mere  irregularity  therein  will  not  render  it  inadmissible.* 

4.  Filing  —  Deposition  to  Be  Filed  Within  Certain  Time.  —  The  statutes  frequently 
provide  that  a  deposition  must  be  filed  within  a  specified  time  after  it  is  taken 
or  before  trial,  and  remain  on  file  until  trial.  Neglect  to  comply  with  these 
provisions  renders  the  deposition  inadmissible.^    But  the  rule  is  not  every- 


consul  nearest  the  place  of  taking,  and  by  him 
transmitted  to  the  proper  court  in  the  manner 
in  which  his  official  dispatches  are  transmitted 
to  the  government.    U.  S.  Rev.  Stat.,  875. 

Notice  of  Eeturn.  —  It  is  sometimes  provided 
that  the  adverse  party  must  be  notified  of  the 
return  of  the  deposition  to  court.  The  effect 
of  failure  to  give  such  notice  is  to  leave  the  ad- 
verse party  at  liberty  to  make  at  the  trial  all 
the  objections  which  he  could  have  made  upon 
a  motion  to  suppress.  Tancre  v.  Reynolds, 
35  Minn.  476;  Osgood  v.  Sutherland,  36  Minn. 
243- 

But  in  North  Carolina  it  is  indispensable  that 
notice  be  given  and  that  the  deposition  be 
passed  upon  by  the  clerk.  Bryan  v.  Jeffreys, 
104  N.  Car.  242;  Berry  v.  Hall,  105  N.  Car.  154. 

If  a  deposition  is  taken  with  notice,  the 
party  taking  it  is  under  no  obligation  to  e.\- 
hibit  it  to  the  adverse  party  or  permit  him  to 
have  access  to  it.    Lord  v.  Bishop,  16  Vt.  no. 

1.  Beceipt  by  Clerk  of  Court.  —  It  is  imma- 
terial that  the  deputy  clerk,  instead  of  the 
clerk,  received  it  from  the  post  office,  or  that 
it  is  addressed  to  the  clerk  of  another  court 
when  one  man  holds  both  clerkships,  Louis- 
ville, etc.,  R.  Co.  V.  Chaffin,  84  Ga.  519;  or  that 
it  was  opened  by  the  clerk  in  the  county  in 
which  the  suit  was  brought,  and  by  him  trans- 
mitted to  the  clerk  in  the  county  to  which  the 
suit  had  been  transferred.  Waterman  v.  Chi- 
cago, etc.,  R.  Co.,  82  Wis.  613;  or  that  it  was 
opened  by  the  clerk  under  order  of  court,  Sul- 
livan V.  Eddy,  164  111.  3f)i;  or  without  order  of 
court  and  then  rcsealed  by  him,  Mendenhall 
V.  Kratz,  14  Wash.  453.  Contra,  Beale  -■. 
Thompson,  8  Cranch  fl'.  S.)  70. 

A  Deposition  Opened  by  Mistake  Out  of  Court 
may  be  received  and  filed  on  affidavit  of  that 
fict.  Law  V.  Law,  4  Me.  167;  Goff  v.  Goff,  i 
Pick.  (Mass.)475:  Burrall  f.  Andrews,  16  Pick. 
(Mass.)  557.  Consent  to  publication  waives 
defects  of  transmission.  Stewart  v.  Town- 
send,  41  Fed.  R'jp.  121. 

Depositions  Taken  under  Order  of  a  Special  Mas- 
ter in  Chancery  cannot  be  opened  b}'  him 
though  they  are  in  his  hands  as  clerk  of  the 
court.    In  rc  Thomas,  35  Fed.  Rep.  337. 

A  Justice  of  the  Peace  before  whom  a  depo- 
sition is  to  be  used  may  open  it  at  any  time 
before  triril.     Skinner  7'.  Tucker,  22  V't.  78. 

If  the  Court  Is  Satisfied  that  the  Substance  of 
the  Deposition  Is  Intact,  that  the  paper  has  not 
been  tampered  with  in  any  particular  to  the 
detriment  of  the  adverse  party,  it  should  be 
admitted.    Borders      Barber,  81  Mo.  636. 

It  is  not  inadmissible  because  the  seal  was 
broken  after  it  came  into  the  hands  of  the 
clerk.  Hill  v.  Bell,  Phil.  L.  (61  N.  Car.)  122,  03 
Am.  Dec.  583;  nor  because  when  received  the 


envelope  was  open  at  one  end  with  the  appear- 
ance of  having  been  worn  in  the  mail,  which 
facts  were  noted  on  the  package  when  filed  by 
the  clerk,  Eiffeitr'.  Craps,  44  Fed.  Rep.  164. 

An  Alteration  in  the  Citation  will  not  be  pre- 
sumed to  have  been  made  after  service. 
Davis  V.  Davis,  48  Vt.  502.  And  an  erasure 
or  interlineation  will  be  presumed  to  have 
been  made  when  the  deposition  was  taken, 
with  the  consent  of  the  witness,  Wallace  v. 
McElevy,  2  Grant's  Cas.  (Pa.)  44;  but  if  made 
without  such  consent  it  is  fatal,  Winooskie 
Turnpike  Co.  v.  Ridley,  8  Vt.  404,  30  Am. 
Dec.  476. 

2.  Substantial  Compliance  Sufficient  —  United 
States.  —  Thorp  v.  Orr,  2  Cranch  (C.  C.)  335; 
Whitney  v.  Huntt,  5  Cranch  (C.  C.)  X20; 
Egbert  v.  Citizens'  Ins.  Co.,  7  Fed.  Rep.  47. 

Contiecticttt.  —  Scripture  v.  Newcombe.  16 
Conn.  588. 

Illinois.  —  Cole  v.  Choteau,  18  111.  439. 
Kansas. — -  Whiltaker  v.  Voorhes,  38  Kan. 
71;  Babb  V.  Aldrich,  45  Kan.  218. 

Michigan.  —  Facey  v.  Otis,  11  Mich.  213. 
Ne-cv  Kor/fr.  —  Rust  Eckler,  41  N.  Y.  488; 
Hall  Barton,  25  Barb.  (N.  Y.)  274;  McCleary 
V.  Edwards,  27  Barb.  (N.  Y.)  239;  Goodyear 
V.  Vosburgh,4i  How.  Pr.  (N.  Y.  Supreme  Ct.) 
421. 

Ohio.  —  Evans  v.  Reynolds,  32  Ohio  St.  163. 
Texas.  —  Kno.xville  F.  Ins.  Co.  v.  Hird,  4 
Tex.  Civ.  App.  82. 

Section  2032  of  the  California  Code  of  Civil 
Procedure  requires  the  deposition,  after  being 
certified,  to  be  inclosed  in  an  envelope  or 
wrapper,  sealed,  and  directed  to  the  clerk  of 
the  court  in  which  the  action  is  pending.  The 
indorsement  on  the  envelope  inclosing  the  dep- 
osition forms  no  part  of  that  document.  Ac- 
cordingly, an  error  in  the  initials  of  the  name 
of  the  witness  does  not  invalidate  the  depo- 
sition and  is  explainable  by  parol.  Wise  -•. 
Collins,  (Cal.  1898)  53  Pac.  Rep.  640. 

A  motion  to  open  depositions  by  a  party  who 
has  had  an  opportunity  to  see  whether  they 
were  properly  inclosed  waives  an  improper 
inclosure.    Noble's  Estate,  22  111.  App.  535. 

A  deposition  which  arrives  after  the  testi- 
mony is  closed  may  be  excluded,  though  taken 
under  a  stipulation  that  it  might  be  admitted 
subject  to  any  objection  which  might  be  at- 
tached. Gorman  v.  Minneapolis,  etc.,  R.  Co., 
78  Iowa  509. 

3.  Provisions  as  to  Filing.  —  While  v.  Moyers, 
(Ky.  1895)  31  S,  W.  Rep.  280;  Witzler  v.  Col- 
lins, 70  Me.  290,  35  Am.  Rep.  327;  Jackson  v. 
Hobby,  20  Johns.  (N.  Y.)  357;  Stone  v.  Crow, 
2  S.  Dak.  525;  Evans  71.  Hardgrovc,  11  Tex. 
210;  Maultsby  v.  Carty,  11  Humph.  (Tcnn.) 
361. 
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w  Irm  c  strictly  enforced,  and  a  failure  to  observe  these  provisions  has  been  held 
uiuli-r  certain  circumstances  not  to  be  fatal.* 

Not  Marked  as  "  Filed."  —  And  if  the  deposition  is  left  in  the  hands  of  the  clerk 
and  kept  with  the  papers,  though  not  entered  or  marked  as  "filed,"  it  is  gen- 
erally admissible.* 

5.  Amendment  —  Commissioner's  Return.  —  The  commissioner  may  be  permitted 
to  amend  his  return  after  the  deposition  is  filed,  so  as  to  conform  to  the  facts, 


correcting  clerical  or  formal  errors.* 

Depositions   to  Be  Used  Before  Auditor. — -In 

]\  rniont  these  provisions  do  not  apply  to  depo- 
sitions to  be  used  before  an  auditor,  Brigham 
V.  Abbott,  21  Vt.  455;  or  referee,  Ladd  v. 
Lord,  36  Vt.  194. 

Depositions  Taken  in  a  Contest  over  a  Will  and 
left  by  consent  in  the  hands  of  the  proponent 
will  not  be  ordered  filed  after  the  contest  has 
been  compromised,  upon  the  request  of  persons 
who  accepted  the  benefit  of  such  compromise. 
Pepper's  Estate,  3  Pa.  Dist.  Rep.  175. 

A  Deposition  Taken  from  the  Files  by  Counsel 
and  kept  by  him  until  trial  is  inadmissible. 
Collins  r.  Shaffer,  78  Hun  (N.  Y.)  512. 

Adjournment  to  Enable  Counsel  to  Examine  Dep- 
osition. —  It  is  within  the  discretion  of  the  trial 
court  to  grant  an  adjournment  to  enable  coun- 
sel to  examine  a  deposition  in  the  cause. 
Trammell      Hudmon,  86  Ala.  472. 

Publication  After  Commencement  of  Trial.  —  In 
Mitten  v.  Kitt,  118  Ind.  145,  it  was  held  that  a 
party  has  the  right  to  have  a  deposition  taken 
by  him  published  after  the  trial  has  begun, 
although  it  has  been  on  file  for  forty-two  days. 

1.  Rule  as  to  Filing  Not  Always  Strictly 
Enforced.  —  A  Deposition  Improperly  Filed  may 
be  admitted  where  the  evidence  is  merely 
cumulative  and  will  not  surprise,  Cabanne  v. 
Walker,  31  Mo.  274;  or  where  no  harm  will  be 
thereby  done  to  the  adverse  party,  Smith  v. 
Cokefair,  8  Pa.  Co.  Ct.  Rep.  45 

An  Ex  Parte  Deposition  need  not  be  filed  with- 
in the  time  limited  before  the  next  session  of 
court  after  it  is  taken,  if  a  term  intervenes  be- 
tween the  taking  and  using  of  the  same. 
Clark  V.  Brown,  15  Vt.  658.  And  if  filed  too 
late  for  one  term  it  may  be  used  at  the  next 
succeeding  term.    Smith  v.  Woods,  3  Vt.  485. 

Depositions  Making  Out  a  Prima  Facie  Case 
were  the  only  evidence  offered  by  one  party, 
but  were  filed  too  late.  The  court  refused  to 
suppress  them,  deny  a  continuance,  and  pro- 
ceed to  a  trial,  no  bad  faith  being  shown. 
Sweet  V.  Brown,  61  Iowa  66q. 

A  Deposition  Taken  from  the  Files  by  Counsel 
with  the  permission  of  the  clerk  may  be  ad- 
mitted if  the  adverse  party  is  not  harmed, 
though  the  statute  provides  that  depositions 
shall  remain  in  the  custody  of  the  court  until 
final  judgment.   Harris's  Appeal,  58  Conn.  492. 

Such  a  deposition  may  be  admitted  though 
taken  from  the  prothonotary's  office  and  car- 
ried out  of  the  county  in  violation  of  an  ex- 
press rule  of  court.  Dailev  v.  Green,  15  Pa. 
St.  118. 

When  Depositions  Taken  by  Each  Party  Have 
Been  Off  the  Files,  a  party  who  has  read  his  own 
cannot  object  to  the  reading  of  those  taken  by 
his  adversary,  having  been  notified  before  trial 
that  if  he  himself  should  object  to  the  latter 
his  adversary  would  object  to  the  former. 
Potter  V.  Leeds,  i  Pick.  (Mass.)  309. 


350 


Hearings  on  Motions.  —  In  A'rt«jaj  depositions 
may  be  treated  as  affidavits,  and  used  in  evi- 
dence in  a  hearing  upon  a  motion,  although 
they  have  not  been  on  file  one  day  before  the 
time  of  such  hearing.  Santa  Fe  Bank  v.  Has- 
kell County  Bank,  (Kan.  1898)  53  Pac.  Rep.  132. 

2.  Depositions  Not  Entered  or  Marked  as 
"Filed."  —  Byington  v.  Moore,  62  Iowa  471; 
Hogendobler  v.  Lyon,  12  Kan.  276;  Cravens 
V.  Harrison,  3  Litt.  (Ky.)  92;  hi  re  Carpenter, 
I  Lack.  Leg.  N.  (Pa.)  159;  Gee  v.  Bolton,  17 
Wis.  604. 

If  a  Deposition  Is  Not  Offered  in  Evidence,  the 

referee  need  not  take  judicial  notice  of  it, 
though  it  is  filed  with  the  papers.  Myers  v. 
Roberts,  35  Fla.  255. 

If  the  Wrapper  on  Which  the  Filing  Was  In- 
dorsed Is  Lost,  the  question  of  the  identity  of  the 
deposition  is  one  of  fact  to  be  finally  deter- 
mined by  the  trial  court.  Walbridge  v.  Kib- 
bee,  20  Vt.  543. 

The  Right  to  Use  a  Deposition  After  the  Death 
of  a  Witness,  taken  under  an  agreement  that  it 
might  be  so  used,  is  not  lost  by  neglect  to  file 
it.  Schroeder  v.  Prey,  (Supreme  Ct.)  12  N.  Y. 
Supp.  625,  affirmed  60  Hun  (N.  Y.)  58. 

Failure  to  leave  a  deposition  on  file  renders 
it  inadmissible  during  the  lifetime  of  the  wit- 
ness, but  does  not  prevent  its  use  after  his 
death.  Maine  Stage  Co.  v.  Longley,  14  Me. 
444.  But  where  the  right  to  use  a  deposition 
is  lost  by  not  putting  it  on  file,  the  right  is 
not  revived  by  the  deponent's  death.  Folan 
"'.  Lar\ ,  65  Me.  11. 

Objections  to  the  Time  or  Manner  of  Filing 
should  be  made  before  trial.  Tuthill  Spring 
Co.  V.  Smith,  90  Iowa  331.  And  if  a  deposi- 
tion remains  on  file  until  the  trial,  the  adverse 
party  being  notified,  all  objections  as  to  in- 
formality will  be  deemed  waived.  Palms  v. 
Richardson,  51  Mich.  84;  Kerchner?'.  Reilly,  72 
N.  Car.  171.  But  notice  of  its  being  filed  need 
not  be  given.   Knight  v.  Emmons,  4  Mich.  554. 

A  Wrong  File  Number  is  not  fatal.  Cook  v. 
Carroll  Land,  etc.,  Co.,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  1006. 

3.  Amendment  of  Commissioner's  Return.  — 
Leatherberry  Radcliffe,  5  Cranch  (C.  C.)  550; 
Conger  v.  Cotton,  37  Ark.  286;  Bewley  v. 
Ottinger,  I  Heisk.  (Tenn.)  354. 

How  Effected.  —  For  this  purpose  the  depo- 
sition may  be  withdrawn  from  the  files  and 
returned  to  the  commissioner.  Calmes  v. 
Duplantier,  6  La.  Ann.  221;  Calmes  v.  Stone, 
7  La.  Ann.  133;  Borders  v.  Barber,  81  Mo. 
636;  Price  V.  Horton,  4  Tex.  Civ.  App.  526; 
Wallace  v.  Byers,  (Tex.  Civ.  App.  1896)  38  S. 
W.  Rep.  228.  Or  a  new  certificate  may  be  re- 
turned by  him,  supplying  the  deficiencies  of 
the  former  one.  Barelli  v.  Lytic,  8  La.  Ann. 
29.  But  the  deposition  should  be  identified 
therein,  and  the  amendment  should  not  be 
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Admissibility  in  Evidence. 


DEPOSITIONS. 


In  General. 


Amendment  of  Commission.  —  The  like  clerical  or  formal  defects  in  the  commission 
are  amendable. ' 

Amendment  of  Testimony  is  sometimes  permitted.* 

Deposition  or  Affidavit  of  Commissioner.  —  The  commissioner  is  sometimes  permitted 
to  correct  such  errors  by  his  deposition  or  affidavit.*'* 

6  Lost  Deposition — Copy  Admissible.  —  If  a  deposition  is  proved  to  have 
been  taken  with  all  necessary  formalities,  and  thereafter  lost,  a  copy  is  admis- 
sible if  proved  to  be  a  true  copy.* 

XII.  Admissibility  in  Evidence — 1.  In  General. — The  admissibility  of 
depositions  so  far  as  it  is  affected  by  the  procedure  of  taking  and  returning 
them  has  already  been  considered  in  the  foregoing  discussion  of  the  several 
steps  of  such  procedure.  The  present  inquiry  is  therefore  limited  to  other 
objections  arising  when  depositions  are  oflered  in  evidence,  and  the  manner  in 
which  and  the  purposes  for  which  they  may  be  offered  or  attacked. 

Irregularities  —  Waiver.  —  Though  the  regularity  of  the  taking  of  a  deposition 
is  essential  to  its  admission  in  evidence,  yet  it  may  be  waived,  and  objection 
to  any  irregularity  must  be  distinctly  made  before  the  case  comes  to  a  hearing, 


transmitted  by  the  hand  of  counsel.  Galveston, 
etc.,  R.  Co.  V.  Matula,  79  Tex.  577.  Or  he  may 
be  permitted  to  amend  it  in  open  court. 
Wolfe  V.  Underwood,  97  Ala.  375;  Hitchings 
V.  Ellis,  I  Allen  (Mass.)  475;  Eller  v.  Rich- 
ardson, 89  Tenn.  575.  But  after  trial  has 
commenced  the  court  may  refuse  to  permit 
amendment.  Graves  v.  Clark,  loi  Iowa  738; 
Chapman  v.  Allen,  15  Tex.  278. 

Leave  of  Covirt  to  amend  is  generally  neces- 
sary. Donahue  v.  Roberts,  19  Fed.  Rep.  863; 
Hall  t'.  Renfro,  3  Mete.  (Ky.)  51;  MuUins  v. 
Bullock,  (Ky.  1892)  19  S.  W.  Rep.  8;  Creager 
V.  Douglass,  77  Tex.  484. 

The  court  may,  however,  ratify  an  unauthor- 
ized amendment.  Oatman  -•.  Andrew,  43  Vt. 
466.  And  leave  to  amend  may  be  given 
although  the  deposition  has  been  read  against 
objection,  in  a  hearing  of  the  case  before  an 
auditor.  Hitchings  v.  Ellis,  i  Allen  (Mass.) 
475- 

Additional  Parties  Plaintiff.  —  In  Salmer 
Lathrop,  (S.  Dak.  1897)  72  .M.  W.  Rep.  570.  the 
court  refused  to  exclude  a  deposition  because, 
after  it  had  been  transmitted  in  an  envelope, 
properly  indorsed,  other  persons  were  by 
amendment  added  as  plaintiffs,  the  defendants 
being  in  no  manner  prejudiced  nor  the  issues 
materially  changed  tht-rcby. 

The  Following  Omissions  and  Misstatements  May 
Be  Amended.  —  The  name  of  the  county  where 
taken.  Eller  v.  Richardson,  89  Tenn.  575. 
The  fact  that  the  commissioner  was  disin- 
terested. Eller  V.  Richardson,  89  Tenn.  575; 
Gartside  Coal  Co.  v.  Maxwell,  20  Fed.  Rep. 
187.  The  residence  of  the  witness.  Irwin  v. 
Bevil,  80  Tex.  332.  The  misnomer  of  a  party 
to  the  suit.  Boone  v.  Janney,  2  Cranch  (C. 
C.)  312.  The  fact  that  notice  was  given. 
Stuckey  v.  Bellah,  41  Ala.  700.  The  official 
title  of  the  commissioner.  Creamer  v.  Jack- 
son, 4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)4r3;  Jenk- 
ins 7a  Anderson,  (Pa.  1887)  11  All.  Re[)  558. 
The  oath  administered  to  the  commissioners 
and  their  clerks,  and  the  signatures  of  the  com- 
missioners. Davis  T.  Barrett,  14  Beav.  25. 
The  court  in  which  the  cause  is  pending,  the 
place  where  the  deposition  was  taken,  the  oath 
administered,  whether  the  adverse  party  was 


present  or  not,  and  whether  he  objected  or 
not.    Rand -'.  Dodge.  17  N.  H.  343.    The  seal. 
Hale      Matthews,  118  Ind.  527;  Byington 
Moore,  62  Iowa  470. 

1.  Commission. —  Boone  v.  Janney,  2  Cranch 
(C.  C.)  312;  Stuckey  z.  Bellah,  41  Ala.  700; 
Byington  v.  Moore,  62  Iowa  470;  Irvin  v. 
Bevil,  80  Tex.  332;  Linskie?^.  Kerr,  (Tex.  Civ. 
App.  1S96)  34  S.  W.  Rep.  765. 

2.  Testimony. —  Baltzer  v.  Chicago,  etc.,  R. 
Co..  89  Wis.  257.  But  not  after  the  cause 
comes  on  to  be  heard  in  equity.  Tellico  Mfg. 
Co.  V.  Mitchell,  (Tenn.  1S86)  i  S.  VV.  Rep.  514. 
Counsel  who  was  present  at  the  taking  of  a 
deposition  was  allowed  to  explain  the  words 
"  one's  dady  done  it  "  by  testifying  that  the 
witness  said  "  the  one  that  done  it  is  dead." 
Graham  t.  McRcynolds,  90  Tenn.  673. 

3.  Commissioner's  Deposition  or  Affidavit.  — 
Wilson  V.  Campbell,  33  Ala.  249,  70  Am.  Dec. 
586;  Wood  V.  The  Steamboat  Fleetwood,  19 
Mo.  529;  Arnold  v.  Lightner,  i  Pa.  Dist.  Rep. 
791.  Contra,  Amory  v.  Fellowes,  5  Mass.  219. 
After  the  deposition  is  sealed  up  it  should  not 
be  opened  in  the  absence  of  the  adverse  party 
at  the  instance  of  a  witness  to  correct  an  error 
in  his  testimony,  but  an  affidavit  should  be 
annexed  explaining  the  circumstances.  Fos- 
ter V.  Foster,  20  N.  II.  208. 

4.  Where  Deposition  Lost  —  Copy.  —  Stebbins 
1).  Duncan,  108  U.  S.  32;  Burton  v.  Driggs,  20 
Wall.  (U.  S.)  125;  Central  R.  Co.  v.  Wolff,  74 
Ga.  664;  Finney  St.  Charles  College,  13  Mo. 
266;  Low  -<i.  Peters,  36  Vt.  177. 

A  copy  may  be  substituted  bv  consent  if  the 
original  has  been  destroyed  by  (ire:  a  new  dep- 
osition need  not  be  taken.  Stebbins  v.  Dun- 
can, 108  U.  S.  32.  And  an  objection  that  the 
deposition  offered  is  not  the  original  is  loo  in- 
definite to  support  a  claim  that  the  witness  is 
alive  and  must  therefore  depose  again.  Bur- 
ton 7).  Driggs,  20  Wall.  (I'.  S.)  125. 

The  party  who  took  a  deixisition  subse- 
quently lost  may  go  to  trial  without  it  against 
the  objection  of  his  adversary.  Thompson  v. 
Commercial  Bank,  3  Coldw.  (Tenn.)  46. 

Parol  Testimony.  —  If  the  witness  is  dead  the 
contents  of  his  lost  deposition  may  be  proved 
by  parol.    Aiilger  v.  Smith,  34  III.  534. 
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Admissibility  in  Bvidenoe. 


DEPOSITIONS.       Attendance  of  Witness  Impossible. 


SO  that  the  adverse  party  may  have  an  opportunity  to  correct  it.' 

Discretion  of  Court.  —  It  is  sometimes  discretionary  with  the  court  to  admit  or 
reject  depositions  irregularly  taken.* 

Death  of  Witness  —  Testimony  at  Trial  by  Other  Witnesses.  —  A  deposition  illegally 
taken  is  not  rendered  admissible  as  the  best  evidence  that  can  be  produced  by 
the  death  of  the  witness,"*  nor  by  the  fact  that  testimony  as  to  the  same 
matters  is  given  at  the  trial  by  other  witnesses.* 

Objections  to  Be  Specified.  —  A  motion  to  exclude  depositions  must  specify  the 
objections  to  them.''* 

Erroneous  Exclusion.  —  Though  depositions  were  erroneously  excluded,  if  their 
admission  would  not  have  affected  the  decree  it  will  not  be  reversed.* 

Suppressed  Deposition.  —  A  deposition  has  no  value  as  evidence  after  its 
suppression.'' 

Depositions  Taken  Beyond  the  State.  —  It  is  sometimes  said  that  it  is  discretionary 
with  the  court  to  admit  or  reject  depositions  taken  outside  the  state.® 

Scope  of  Examination.  —  An  objection  to  a  deposition  on  the  ground  that  the 
witness  did  not  testify  to  all  the  elements  of  a  valid  contract  is  without  merit.® 

2.  Attendance  of  Witness  Impossible  —  a.  General  Rule  —  Condition  Must  Be 
Fulfilled.  —  A  deposition  taken  de  bene  esse,  or  conditionally,  is  generally 
inadmissible  when  offered  as  secondary  evidence,  or  as  a  substitute  for  the 
viva  voce  testimony  of  the  witness,  unless  the  condition  is  fulfilled  —  that  is, 
unless  the  witness  is  beyond  the  reach  of  process  or  unable  to  attend.*® 


1.  Irregularities  —  Objections  —  Waiver  — Eng- 
land. —  Gordon  v.  Gordon,  I  Swanst.  l66;  Fry 
V.  Wood,  I  Atk.  445;  Coker  v.  Farewell,  2  P. 
Wms.  563;  Carrington  v.  Cornock,  2  Sim. 
567. 

United  States.  —  Evans  v.  Hettich,  7  Wheat. 
{U.  S.)  453,  3  Wash.  (U.  S.)  408;  Vattier  v. 
Hinde,  7  Pet.  (U.  S.)  253,  i  McLean  (U.  S.) 
no;  Nelson  v.  Woodruff,  i  Black  (U.  S.)  156; 
Brown  v.  Tarkington,  3  Wall.  (U.  S.)  377; 
Shutte  z/.  Thompson,  15  Wall.  (U.  S.)  151 ;  Ed- 
mondson  v.  Barrell,  2  Cranch  (C.  C.)  228; 
Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  (U.  S.) 
61. 

Arkansas.  —  Blackburn  v.  Morton,  18  Ark. 
384. 

Connecticut.  —  Spear  v.  Coon,  32  Conn.  292. 

Kentucky.  — -  Wallace  v.  Bradshaw,  6  Dana 
(Ky.)  382;  M'llhenny  v.  Biggerstaft,  3  Litt. 
(Ky.)  155- 

Louisiana.  —  Tarleton  v.  Bringier,  15  La. 
Ann.  419. 

Mississippi.  —  Hamilton  v.  Cooper,  Walk. 
(Miss.)  542,  12  Am.  Dec.  588. 

Ten7iessee.  —  Garvin  7/.  Lultrell,  10  Humph. 
(Tenn.)  16. 

Texas.  —  Ballard  v.  Perry,  28  Tex.  347. 

Vermont.  —  Randolph  v.  Woodstock,  35  Vt. 
291. 

Virginia. — Jones  v.  Lucas,  i  Rand.  (Va.) 
268. 

2.  Court's  Discretion.  —  Rhees  -'.  Fairchild, 
160  Pa.  St.  555;  Semmens  v.  Walters,  55  Wis. 
675- 

But  if  bad  faith  is  evident  they  should  be 
excluded.  Gaugh  v.  Henderson,  2  Head 
<Tenn.)  628;  Partridge  v.  Stocker,  36  Vt.  108, 
84  Am.  Dec.  664. 

3.  Johnson  z/.  Clark,  i  Tyler  (Vt.)  449;  Walsh 
V.  Pierce,  12  Vt.  130;  Perry  v.  Whitney,  30  Vt. 
390- 

4.  Bolds      Woods,  9  Ind.  App.  657. 

5.  Objections  Must  Be  Specified.  —  State  Bank 
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V.  Merchants'  Bank,  10  Mo.  123;  Chapman  v. 
Spicer,  10  Mo.  689;  Duvall  v.  Ellis,  13  Mo. 
203;  Dutro  V.  Walter,  31  Mo.  516. 

And  the  objector  will  be  limited  to  the  mat- 
ters specified.  Hanks  v.  Van  Garder,  59  Iowa 
179;  Monteeth  v.  Caldwell,  7  Humph.  (Tenn.) 
13- 

6.  McCrary  v.  Deming,  38  Iowa  527; 
Cravens  v.  Harrison,  3  Litt.  (Ky.)  92;  Hickey 
V.  Young,  I  J.  J.  Marsh.  (Ky.)  i;  Dickerson  v. 
Wilson,  2  J.  J.  Marsh.  (Ky.)  496. 

7.  Gross  V.  Cofiey,  in  Ala.  468. 

8.  Clark  v.  Pishon,  31  Me  503;  Tyng  v. 
Thayer,  8  Allen  (Mass.)  391 ;  Burt  v.  Allen,  103 
Mass.  41.  Contra,  Shepherd  v.  Thompson,  4 
N.  H.  213. 

It  is  otherwise  with  depositions  taken  in  the 
state.    Cooper  v.  Bakeman,  33  Me.  376. 

9.  Zobel  V.  Bauersachs,  (Neb.  1898)  75  N.  W. 
Rep.  43.  The  court  said.  "  A  party  is  not  re- 
quired to  make  out  his  entire  case,  or  any 
particular  branch  of  his  case,  by  a  single  wit- 
ness." 

10.  General  Rule  —  Witness  Must  Be  Beyond 
Reach  of  Process  or  Unable  to  Attend.  —  i  Greenl. 
Ev.,      322,  555. 

United  States.  — \}.  S.  Rev.  Stat.,  §  S65; 
Whilford  v.  Clark  County,  119  U.  S.  522; 
Weed  V.  Kellogg,  6  McLean  (U.  S.)  44. 

Alabama.  — Goodwyn  v.  Lloyd,  8  Port.  (Ala.) 
237;  Eddins  v.  Wilson,  i  Ala.  237;  Commer- 
cial Bank  v.  Whitehead,  4  Ala.  637;  Memphis, 
etc.,  R.  Co.  V.  Maples,  63  Ala.  601. 

Connecticut.  —  Neilson  v.  Hartford  St.  R. 
Co.,  67  Conn.  466. 

Kansas. — Chicago,  etc.,  R.  Co.  i'.  Brown, 
44  Kan.  384;  Frankhouser  v.  Neally,  54  Kan. 
744;  Chicago,  etc.,  R.  Co.  v.  Prouty,  55  Kan. 
503- 

Michigan.  —  Dunn  v.  Dunn,  11  Mich.  2S4; 
Emlaw  V.  Emlaw,  20  Mich.  11. 

Mississippi .  —  Ellis  v.  Planters'  Bank,  7 
How.  (.Miss.)  235;  Rowan  v.  Odenhcimer,  5 
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Admissibility  in  Evidence. 


DEPOSITIONS.       Attendance  of  Witness  Impossible. 


But  This  Rule  Is  Not  Universal,  and  in  many  states,  under  certain  circumstances, 
a  deposition  is  admissible  if  there  has  been  an  opportunity  for  cross-examina- 
tion, although  the  deponent  is  in  court  and  ready  to  testify ;  and  this  on  the 
ground  that  for  public  convenience  or  other  reason  the  statutes  have  substi- 
tuted the  deposition  for  his  viva  voce  testimony.* 


Smed.  &  M.  (Miss.)  44;  Brewer  v.  Beckurth, 
35  Miss.  467. 

Missouri.  —  Ex  p.  Livingston,  12  Mo.  App. 
80;  Schmitz  V.  St.  Louis,  etc.,  R.  Co.,  119  Mo. 
256;  Barber  Asphalt  Paving  Co.  v.  Ullman, 
137  Mo.  543. 

Nebraska.  —  Everett  v.  Tidball,  34  Neb.  803; 
Munro  v.  Callahan,  41  Neb.  849. 

New  Hampshire .  —  Dole  v.  Erskine,  37  N.  H. 
316;  Hayward  v.  Barron,  38  N.  H.  366. 

New  York.  —  Gardner  v.  Bennett,  38  N.  Y 
Super.  Ct.  197. 

Pennsylvania. — Stiles  v.  Bradford,  4  Rawie 
(Pa.)  394. 

Vermont.  —  Doe  v.  Adan:s,  I  Tyler  (Vt.)  197. 

Texas.  —  Boetge  v.  Landa,  22  Te.x.  105 ; 
Elliot  V.  Mitchell,  28  Tex.  105. 

The  rule  is  believed  to  be  correctly  formu- 
lated in  the  text,  but  it  is  sometimes  stated 
thus:  A  deposition  taken  de  bene  esse  is  not  ad- 
missible at  the  trial  if  the  reason  for  taking  it 
no  longer  exists.  Atkinson  v.  Nash,  56  Minn. 
472;  Davison  v.  Sherburne,  57  Minn.  355,  47 
Am.  St.  Rep.  618;  Mors  v.  Bugbe,  28  Wis.  683. 

A  deposition  duly  taken  because  a  material 
part  of  the  defense  rested  upon  the  testimony 
of  one  witness  is  admissible  at  the  trial  if  the 
attendance  of  the  deponent  cannot  be  secured, 
Henry  v.  Northern  Bank,  63  Ala.  527;  but  not 
otherwise,  Memphis,  etc.,  R.  Co.  v.  Maples, 
63  Ala.  601. 

Presence  of  Witness  at  Place  of  Trial  Without 
Knowledge  of  the  Party.  —  The  fact  that  a  non- 
resident witness  has  been  at  the  place  of  trial 
during  the  session  of  the  court  without  the 
knowledge  of  the  party  offering  the  deposition 
will  not  exclude  the  same.  Pettibone  v.  Der- 
ringer. 4  Wash.  (U.  S.)  215. 

Appearance  of  Witness  After  Deposition  Read.  — 
Nor  will  the  fact  that  the  witness  comes  into 
court  after  his  deposition  is  read  exclude  it. 
Benjamin  v.  Metropolitan  St.  R.  Co.,  133  Mo. 
274. 

Return  of  Witness  to  the  State.  —  Nor  that  a 
witness  whose  deposition  was  taken  because 
he  was  about  to  leave  the  state  has  returned 
within  the  state  during  the  intermediate  time. 
Johnson  v.  Sargent,  42  Vt.  195. 

Witness  Out  of  State.  —  And  if  a  deposition 
of  a  resident  has  been  taken  de  bene  esse,  and 
the  witness  is  out  of  the  state  and  more  than 
seventy-five  miles  from  the  place  of  trial,  it 
may,  under  the  North  Carolina  Act  of  1881,  c. 
279,  be  used.  Barnhardt  v.  Smith,  80  N.  Car. 
473- 

In  Vermont,  if  a  deponent  has  come  to  reside 
within  thirty  miles  of  the  place  of  trial,  to  the 
knowledge  of  the  party  offering  the  deposition, 
it  is  inadmissible.  Gallup  v.  Spencer,  19  Vt. 
327- 

Federal  Courts.  —  Witnesses  living  more  than 
one  hundred  miles  from  the  place  of  trial  may 
testify  orally  in  the  federal  courts,  and  if  they 
do  so  the  full  costs  of  their  travel  and  attend- 
ance should  be  taxed.  Prouty  v.  Draper,  2 
Story  (U.  S.)  199. 
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If  the  Witness  Has  Been  Present  at  the  Trial, 

without  subpoena,  his  absence  when  his  deposi- 
tion is  about  to  be  introduced  should  be  shown 
not  to  have  been  procured  by  the  party  offer- 
ing the  same.  Mobile  L.  Ins.  Co.  v.  Walker, 
58  Ala.  290. 

Compelling  Witness  to  Attend  Court  for  Cross- 
examination. —  Where  due  notice  of  the  taking 
of  depositions  was  given,  the  witness  should 
not  be  compelled  to  appear  in  court  for  cross- 
examination  where  the  party  fails  to  show  a 
sufficient  excuse  for  not  being  present  at  the 
taking  of  a  deposition,  it  not  appearing  that 
he  was  prejudiced  thereby,  or  that  there  was 
any  sufficient  reason  for  the  court  to  order 
the  witness  to  appear  for  cross-examination. 
Slocum  V.  Brown,  (Iowa  1898)  74  N.  W.  Rep. 
936- 

Where  Deponent  Called  as  Witness  in  Rebuttal. 

— -  The  testimony  in  chief  of  the  plaintiff  was 
read  from  his  deposition  without  objection  on 
the  ground  that  his  attendance  should  be  pro- 
cured, and  he  was  called  as  a  witness  in  re- 
buttal without  objection  as  to  his  right  lo  give 
oral  evidence.  At  the  conclusion  of  all  the 
testimony,  the  defendant  moved  to  strike  out 
all  of  the  plaintiff's  testimony  which  had  been 
read  from  his  deposition,  for  the  reason  that 
he  had  personally  attended  court  and  testified 
in  his  own  behalf.  The  motion  was  denied,  it 
appearing  that  when  the  deposition  was  read 
the  counsel  for  the  plaintiff  requested  and  was 
granted  leave  without  objection  to  call  the 
plaintiff  as  a  witness  in  rebuttal.  Sherwood 
V.  Sioux  Falls,  (S.  Dak.  1898)  73  N.  W.  Rep. 
913- 

1.  Rule  in  Some  States  —  Deposition  Admissible 
Though  Deponent  in  Court.  —  It  has  been  so 
adjudged  in  Calif ornia,  ]Qh.n%\.on  v.  McDuffee, 
83  Cal.  30;  in  Delaware,  as  to  a  deposition 
taken  out  of  the  state,  Flinn  v.  Philadelphia, 
etc.,  R.  Co.,  I  Houst.  (Del.)  469:  in  Ceorj^ia, 
within  the  discretion  of  the  court,  where  the 
statute  authorizes  the  oral  examination  and 
cross-examination  before  a  commissioner  of 
any  witness  in  counties  having  over  twenty 
thousand  inhabitants,  the  court  saying  that  it 
would  be  otherwise  with  depositions  taken  ex 
parte  on  written  interrogatories.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Kane,  92  Ga.  187;  West- 
ern, etc.,  R.  Co.  V.  Bussey,  95  Ga.  584;  in 
Illinois,  Frink  v.  Potter,  17  111.  406;  Bradley  v. 
Geiselman,  17  III.  571;  in  Kansas,  as  to  wit- 
nesses residing  in  another  county,  Waite  v. 
Teeter,  36  Kan.  604;  in  Kentucky,  Edmonson 
V.  Kentucky  Cent.  R.  Co.,  (Ky.  1898)46  S.  W. 
Rep.  679;  in  Ne7v  York,  as  to  witnesses  in  an- 
other state,  Phenix  r.  Baldwin,  14  Wend.  (N. 
Y.)  62  {contra,  Gardner  Bennett,  38  N.  Y. 
Stfper.  Ct.  197);  in  .South  Carolina,  the  statute 
providing  for  the  examination  of  "  any  wit- 
ness "  by  deposition,  McLaurin  Wilson,  16 
S.  Car.  402;  in  Tennessee,  as  to  witnesses  re- 
siding out  of  the  county,  Purycar  v.  Reese,  6 
Coldw.  (Tenn.)  21;  I'ord  r/.  Ford,  11  Humph. 
(Tenn.)  89;  in  'J'exas,  within  the  discretion  of 
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b.  Proof.  —  Ususally  the  burden  of  proving  that  the  witness  is  beyond 
the  reach  of  process  or  unable  to  attend  is  on  the  party  offering  the  deposition 
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the  court  Schmick  v.  Noel,  64.  Tex.  406; 
O'Connor  Andrews,  81  Tex.  28;  O'Connor 
-■.  Curtis,  (Tex.  1S92)  iSS.  W.  Rep.  953;  Hittson 
V.  Slate  Nat.  Bank,  (Tex.  1890)  14  S.  W.  Rep. 
780;  Galveston,  etc.,  R.  Co.  v.  Gormley,  (Tex. 
Civ.  App.  1890)35  S.  W.  Rep.  488;  San  An- 
tonio St.  R.  Co.  V.  Renken,  (Tex.  Civ.  App. 
1S97)  38  S.  W.  Rep.  829;  Houston,  etc.,  R.  Co. 
-'.  McKcnzie,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  831  (the  conflicting  decisions  of  Randall 

Collins,  52  Tex.  435,  and  McClure  v.  Sheek, 
OS  Tex.  426,  were  under  statutes  since  re- 
pealed); and  in  Wisconsin,  Thayer  v.  Gallup, 
13  Wis.  539. 

Removal  of  "Witness  to  County  of  Trial.  —  In 
'J't-xas  the  deposition  of  a  witness  residing  out 
of  the  county  of  trial  is  admissible,  though  he 
has  since  come  into  the  county  to  reside. 
Abies  7'.  Miller,  12  Tex.  109,  62  Am.  Dec.  520. 

Witness  Within  Beach  of  Process. —  In  Mis- 
souri the  fact  that  the  witness  is  within  reach 
of  process  does  not  render  his  deposition  in- 
admissible, Benjamin  v.  Metropolitan  St.  R. 
Co.,  133  Mo.  274,  although  he  has  been  pres- 
ent in  court  up  to  the  day  of  trial,  if  it  appears 
that  he  is  absent  without  the  collusion  or  con- 
sent of  the  party  offering  the  deposition  in 
evidence.  Huthsing  v.  Maus,  36  Mo.  lot; 
McFarland  v.  U.  S.  Mutual  Acc.  Assoc.,  124 
Mo.  204;  Shirts  v.  Irons,  37  Ind.  98. 

Waiver  —  Stipulations.  —  The  right  to  object 
to  the  reading  of  the  deposition  of  a  witness 
who  is  present  or  able  to  attend  may  be  waived 
by  written  stipulation,  and  if  so  waived  the 
deposition  is  admissible  although  the  witness 
has  already  been  examined  vi7'a  voce.  Estep 
V.  Larsh,  21  Ind.  183.  And  a  stipulation  that 
the  deposition  shall  be  read  subject  to  all  ob- 
jections on  the  ground  of  irrelevancy,  ille- 
gality, and  incompetency  operates  as  such  a 
waiver.    Chapman  v.  Kerr,  80  Mo.  158. 

Objection  to  Want  of  Evidence  to  Form  Basis 
for  Introducing  Deposition.  ■ —  An  objection  to  a 
deposition  because  there  is  no  evidence  to  form 
a  basis  for  its  introduction  should  be  con- 
strued to  mean  that  there  is  no  proof  that  the 
attendance  of  the  witness  could  not  be  pro- 
cured. People  21.  Lyon,  83  Hun  (N.  Y.)  303; 
and  should  be  made  before  the  deposition  is 
read,  Converse  v.  Meyer,  14  Neb.  190.  It 
certainly  cannot  be  raised  on  appeal.  Bell  v. 
Jamison,  102  Mo.  71. 

Where  Deponent  Testifies  at  the  Trial.  —  A  dep- 
osition is  sometimes  admissible  though  the 
deponent  has  testified  orally  at  the  trial.  Mc- 
Laurin  t.  Wilson,  16  S.  Car.  404;  Dillingham 
V.  Hodges,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  86.  And  if  the  deponent  testified  at  a 
former  trial  and  has  since  died,  his  deposition 
is  admissible.  Starksboro  v.  Hinesburgh,  15 
Vt.  20ft.  So  where  it  is  stipulated  that  the 
deposition  may  be  read,  and  the  deponent  lesti- 
fies  at  a  former  trial  and  is  absent  at  the  sec- 
ond trial.  Nelson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  405. 

Oral  CroBS-ezamination  of  the  Witness  in 
Eeference  to  His  Deposition  is  improper.  People 
7\  Keefer,  103  Mich.  83;  Haines  v.  Republic 
F.  Ins.  Co.,  52  N.  H.  467. 
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Interested  Deponent. —  Under  the  Mississippi 
statute  providing  for  the  oral  examination  of 
an  interested  deponent,  if  the  adverse  party, 
after  moving  for  such  examination,  declines 
to  conduct  it,  the  party  who  took  the  depo- 
sition may  have  it  suppressed.  Ogden  v. 
Guice,  5O  Miss.  330. 

Objection  that  There  Is  No  Proof  that  Deponent 
Not  Within  Reach  of  Process.  —  If  objection  be- 
cause there  is  no  proof  that  the  deponents  are 
not  within  the  reach  of  process  is  first  made 
when  the  depositions  are  offered,  the  party 
offering  them  may  be  allowed  to  prove  the 
contrai-y.    Lepper  v.  Chilton,  7  Mo.  221. 

Question  for  Court.  —  The  question  whether 
the  deponent  is  a  resident  of  the  county,  or  is 
in  existence,  is  for  the  couit.  Garner  z'.  Cut- 
ler, 28  Tex.  175. 

The  Mere  Fact  that  the  Witness  Was  Summoned 
and  Does  Not  Appear  is  not  sufficient  proof  of  his 
death  or  inability  to  attend,  or  of  the  fact  that 
he  has  been  sought  for  and  cannot  be  found. 
Minnis  v.  Echols,  2  Hen.  &  M.  (Va.)  31. 

1.  Burden  of  Proof.  —  i  Greenl.  Ev.,  ^  323. 

Unite,/  States.  —  The  Samuel,  I  Wheat.  (U. 
S.)  g;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
(U.  S.)  604;  Read  v.  Bertrand,  4  Wash.  (U.  S.) 
558;  The  Schooner  Thomas  z/.  U.  S.,  i  Brock. 
(U.  S.)  367;  Bowie  V.  Talbot,  i  Cranch  (C.  C.) 
247;  Jones  V.  Greenolds,  I  Cranch  (C.  C.)  339; 
Bunkle  v.  Worcester,  5  Biss.  (U.  S.)  102. 

Arkansas.  —  Branch  v.  Mitchell,  24  Ark.  431. 

A'ansas.  —  Atchison,  etc.,  R.  Co.  v.  Snedeger, 
5  Kan.  App.  700. 

Kentucky.  —  Ails  v.  Sul  lit,  3  Bibb  (Ky.)  204; 
Johnson  v.  Fowler,  4  Bibb  (Ky.)  521;  Gilly  z'. 
Singleton,  3  Litt.  (Ky.)  249;  Cantrell  v.  Hew- 
lett, 2  Bush  (Ky.)  311. 

Massachusetts.  —  Kinney  v.  Berran,  6  Cush. 
(Mass.)  394. 

Michigan.  —  Patterson  z'.  Wabash,  etc.,  R. 
Co.,  54  Mich.  91. 

Nevada.  —  State  v.  Parker,  16  Nev.  79. 

North  Carolina.  —  Sparrow  v.  Blount,  90  N. 
Car.  514. 

Tetinessee.  —  Coulter  v.  Purcell,  I  Overt. 
(Tenn.)  479. 

Texas.  —  Post  v.  State,  10  Tex.  App.  579: 
Sadler  r.  Anderson,  17  Tex.  245. 

Wisconsin.  —  Morgan  Halverson,  g  Wis. 
271. 

Contra. —  Logan  v.  Monroe,  20  Me.  257; 
Pierson  v.  Catlin,  18  Vt.  77;  Randolph  v. 
Woodstock,  35  Vt.  2gi;  Hennessv  v.  Niagara 
F.  Ins.  Co.,  8  Wash,  gl,  40  Am.  St.  Rep.  892. 

Due  Diligence.- — If  the  witness  lives  within 
the  reach  of  process,  the  party  offering  the 
deposition  must  show  that  he  has  used  due 
diligence  to  procure  his  attendance.  Park  v. 
Willis.  I  Cranch  (C.  C.)  357;  Penns  Ingra- 
ham,  2  Wash.  (U.  S.)  487;  Banert  v.  Day,  3 
Wash.  (U.  S.)  243;  Pettibone  v.  Derringer.  4 
Wash.  (U.  S.)  215;  Read  v.  Bertrand,  4  Wash. 
(U.  S.)  558;  Ellis  V.  Planters'  Bank.  7  How. 
(Miss.)  235;  Rowan  v.  Odenheimer.  5  Smed.  & 
M.  (Miss.)  44;  Brewer  Beckwith,  35  Miss. 
467. 

Absence  and   Nonresidence  —  How  Proved.  — 

The  residence  of  a  witness  beyond  the  reach 
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c.  Ill  Health. —  The  inability  of  the  witness  to  attend  because  of  ill 
health  or  the  infirmity  of  age  renders  his  deposition  admissible.* 

d.  Depositions  in  Perpetuam  and  for  Discovery.  —  The  rule  exclud- 
ing depositions  if  the  witness  is  able  to  attend  applies  to  those  taken  in  per 


of  process  may  be  proved  like  any  other  fact, 
and  no  formal  independent  oath  to  that  effect 
is  necessary.  Park  v.  Willis,  i  Cranch  (C.  C.) 
357;  Kinney  v.  Berran,  6  Cush.  (Mass.)  394; 
Donnell  v.  Walsh.  6  Bosw.  (N.  Y.)62i;  Post 
7'.  State,  10  Tex.  App.  579;  Parker  v.  Stale,  18 
Tex.  App  72. 

Circumstances  raising  a  reasonable  inference 
are  sufficient.    O'Shea  v.  Twohig.  9  Tex  336. 

The  depositions  of  seamen  are  admissible 
upon  proof  that  their  vessel  is  at  sea.  Reg.  v. 
Stewart,  13  Cox  C.  C.  296. 

The  fact  of  nonresidence  may  appear  from 
the  deposition  itself,  Houghton  v.  Slack.  10 
Vt.  520;  Hoopes  -'.  DeVaughn,  (W.  Va.  1897) 
27  S.  E.  Rep.  251;  but  not  the  fact  that  the 
witness  has  left  the  state,  the  deposition  hav- 
ing been  taken  on  the  ground  that  he  was 
about  to  leave,  Gaul  v.  Wenger,  19  Mo.  541; 
Grinnan  v.  Mockbee,  29  Mo.  345;  Wetherell  v. 
Patterson,  31  Mo.  458;  Livermore  Eddy,  33 
Mo.  547. 

Unsuccessful  inquiries  at  the  usual  place  of 
abode  of  the  witness  and  of  his  acquaintances, 
relatives,  and  friends,  who  do  not  know  his 
whereabouts,  but  believe  him  to  be  out  of  the 
state,  are  in  some  jurisdictions  sufficient  to 
render  his  deposition  admissible,  Renton  v. 
Monnier,  77  Cal.  449;  especially  if  he  is  not  a 
legal  resident,  Bronner  v.  Frauenthal,  37  N. 
Y.  166.  But  cfw/Srtrc  Robinson  r.  Markis,  2  M. 
&  Rob.  375;  Weed  Kellogg,  6  McLean  (U. 
S.)  44;  Hawkins  r'.  Brown,  3  Rob.  (La.)  310; 
Cunningham  v.  Cunningham,  121  N.  Car.  413. 

A  deposition  taken  because  the  witness  was 
about  to  leave  the  state  is  admissible  if  a 
proper  officer  makes  return  upon  a  subpoena 
that  he  has  made  diligent  search  for  the  wit- 
ness, but  could  not  find  him.  Kinney  v.  Ber- 
ran, 6  Cush.  (Mass.)  394. 

A  deposition  is  admissible  upon  proof  that 
the  witness,  before  trial,  started  with  his 
family  to  another  state,  McCutchcn  v.  Mc- 
Cutchen,  9  Port.  (Ala.)  650;  but  not  that  he 
started  alone  on  a  train,  State  v.  Parker,  16 
Nev.  79. 

The  residence  of  the  witness  sufficiently  ap- 
pears from  the  magistrate's  certificate,  Banks 
V.  Miller,  I  Cranch  (C.  C.)  i;43:  Littlehale  -•. 
Dix,  It  Cush.  (Mass.)  364;  Pike-'.  Blake,  8  Vi. 
400;  Mattocks  V.  Bellamy,  8  Vt.  463;  or  from 
the  caption,  McCrillis  t'.  McCriliis,  38  Vt.  135. 

A  party  offering  his  own  deposition  because 
of  his  distant  residence  should  be  held  to 
stricter  proof  than  a  disinterested  witness,  and 
the  return  of  letters  f)  him  uncalletl  for,  and 
a  statement  in  his  last  letter  that  he  was  about 
to  move,  are  insufficient.  Keller  z/.  Labaugh, 
ri  I'a.  Co.  Ct.  Rep.  633. 

Presumption.  —  The  residence  of  the  witness 
at  the  time  liis  deposition  is  taken  is  presumed 
to  continue  until  the  cf)ntrary  appears. 
Patapsco  Ins.  Co.  t.  Southgate,  5  Pet.  (II.  S.) 
604;  Ridgeway  t.  Ghequier,  i  Cranch  (C.  C.) 
^;  Pcnns  71.  Ingraham,  2  Wash.  (U.  S.)  487; 
pcttibonc  V.  Derringer,  4  Wash.  (U.  S.)  215; 


Russell  V.  Ashley,  Hempst.  (U.  S.)  546;  Mer- 
rill V.  Dawson,  Hempst.  (L'.  S.)  563;  Eby  v. 
Winters,  51  Kan.  777;  Littlehale  v.  Dix,  11 
Cush.  (Mass.)  364;  Todd  v.  Bishop,  136  Mass. 
386;  Sells  V.  Haggard,  21  Neb.  357;  Lowe  v. 
Vaughan,  48  Neb.  651;  Kaufman  v.  Caugh- 
man,  49  S.  Car.  159  But  ccmpare  Brown  -•. 
Galloway,  Pet.  (C.  C.)  291. 

1.  Ill  Health  of  Witness.  —  Sims  v.  Sims,  3 
Brev.  (S.  Car.)  252;  i  Treadw.  (S.  Car.)  131; 
Taylor  v.  Mallory,  (V'a.  1898)  30 S.  E.  Rep.  472. 

This  Includes  Mental  Weakness  which  has 
supervened  since  the  deposition  was  taken, 
Henry  ?'.  Northern  Bank,  63  Ala.  527;  Tift  r. 
Jones,  74  Ga.  469  ;  Emig  v.  Diehl,  76  Pa.  St. 
359;  but  probably  not  a  failure  to  remember 
the  particular  transaction,  Jack  v.  Woods,  29 
Pa.  St.  375. 

A  witness  who  had  been  ill  with  brain  fever 
and  did  not  recollect  anything  of  the  matter 
was  not  allowed  to  read  his  deposition.  Hull 
V.  Alexander,  26  Iowa  569.  But  where  a  de- 
ponent said:  "  The  above  is  a  copy  of  a 
deposition  which  I  gave  *  *  *  when  the 
facts  were  fresh  in  my  recollection,"  the  depo- 
sition was  admitted.  Robinson  Hutchin- 
son, 31  Vt.  443. 

Pregnancy  is  illness  within  the  rule.  Reg. 
V.  Wellings,  3  Q.  B.  Div.  426;  Reg.  v.  Heeson, 
14  Cox  C.  C.  40;  Clark  v.  Dibble,  16  Wend. 
(N.  Y.)6oi  ;  Beitler  7'.  Study,  10  Pa.  St.  418. 

Old  Age  will  not  excuse  the  witness  if  he  is 
able  to  attend.  Reg.  v.  Farrell,  L.  R.  2  C.  C. 
116;  Reg.  7'.  Thompson,  13  Cox  C.  C.  ^81; 
Jones  -'.  Greenolds,  i  Cranch  (C.  C.)  339;  Jack- 
son V.  Rice,  3  Wend.  (N.  Y.)  r8o,  20  Am.  Dec. 
683. 

Presumption.  —  But  the  infirmity  of  old  age. 
once  proven,  is  presumed  to  continue.  Worthy 
V.  Patterson,  20  Ala.  172;  Weaver  Peteet, 
26  Ga.  292;  Pollard  v.  Lively,  2  Gratt.  (Va.) 
216.  And  the  same  has  been  said  of  illness. 
Hunsiger  Hofer,  no  Ind.  390;  Ails 
Sublit,  3  Bibb  (Ky.)  204.  But  illness  is  not 
presumed  to  continue  a  year.  Sax  7'.  Davis, 
71  (owa  406. 

Child's  Sickness  as  Excuse  for  Mother.  • —  I  n 
Avery  7'.  Woodruff,  i  Root  (Conn.)  76,  the  sick- 
ness of  a  child  was  allowed  as  an  excuse  for 
the  nonattendance  of  its  mother 

Other  Grounds. —  Imprisonment  will  not  ex- 
cuse the  witness  if  his  attendance  could  have 
been  lawfully  secured.  Webt)  Kelly,  37 
Ala.  333. 

The  death  of  the  witness  of  course  renders 
admissible  a  deposition  duly  taken.  Mcader 
7'.  Root,  II  Ohio  Cir.  Ct.  Rep.  81;  Davis?'. 
Battv.  I  Har.  &  J.  (Md.)  264:  Howard  v. 
Moaie,  2  Har.  &  J.  (Md.)  249. 

In  Colvert  v.  Millstead,  5  Leigh  (Va.)  88, 
after  a  great  lapse  of  time,  the  depositions 
having  been  several  times  read,  the  deponents 
were  presumed  to  be  dead. 

The  justice's  certilicate  is  not  competent  to 
prove  the  inabilitv  of  a  witness  to  attend. 
Taylor  v.  Whiting,  4  T.  B.  Mon.  (Ky.l  364. 
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pet  nam}  but  not  to  the  compulsory  deposition  of  the  adverse  party,  in  the 
nature  of  discovery.* 

3.  Ofifered  Against  the  Party  Taking  It.  —  A  deposition  taken  at  the  instance 
of  one  party  may  as  a  rule  be  offered  in  evidence  by  his  adversary  notwith- 
standiny  the  objections  of  the  party  at  whose  instance  it  was  taken. ^ 


1.  Depositions  in  Ferpetuam.  —  i  Greenl.  Ev., 
$5  32'- 

2.  Depositions  for  Discovery.  —  Scott  v.  Indian- 
apolis Wagon  Works,  48  Ind.  75;  Cannon  w. 
Sweet,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  718. 

The  error  of  excluding  such  a  deposition  is 
not  cured  by  calling  and  examining  the  de- 
ponent at  the  trial.  Meier  v.  Paulus,  70  Wis. 
165. 

3.  Deposition  Offered  Against  Party  Taking  It 

—  England.  —  In  re  Hercules  Ins.  Co.,  L.  R. 
13  Eq.  566. 

United  States.  —  Park  v.  Willis,  i  Cranch 
(C.  C.)  357;  Yeaton  v.  Fry,  5  Cranch  (U.  S.) 
335;  Andrews  v.  Graves,  i  Dill.  (U.  S.)  108. 

Alabama.  —  Stewart  v.  Hood,  10  Ala.  600; 
Fountain  v.  Ware,  56  Ala.  558. 

Arkansas.  —  Sexton  v.  Brock,  15  Ark.  345. 

Connecticut. — Ansonia  v.  Cooper,  66  Conn. 
184,  citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  607. 

Georgia. — Williams  v.  Kelsey,  6  Ga.  375; 
Bond  V.  Carter.  14  Ga.  697. 

Illinois.  — Adams  v.  Russell,  85  111.  284. 

Iowa.  —  Nash  v.  State,  2  Greene  (Iowa) 
2S6;  Wheeler  v.  Smith,  13  Iowa  564;  Hale  v. 
Gibbs,  43  Iowa  380;  Citizens'  Bank  v. 
Rhutasel,  67  Iowa  316. 

Kansas.  —  Rucker  v.  Reid,  36  Kan.  468; 
Roller  V.  James,  (Kan.  App.  1897)  49  Pac. 
Rep.  630. 

Kentucky.  —  Rogers  v.  Barnett,  4  Bibb  (Ky.) 
480;  Weil  V.  Silverstone,  6  Bush  (Ky.)  698. 

Maine.  —  Hatch  v.  Brown,  63  Me.  410. 

Maryland.  —  Little  v.  Edwards,  69  Md.  499. 

Massachusetts.  —  Linfield  v.  Old  Colony  R. 
Corp.,  10  Cash.  (Mass.)  570,  57  Am.  Dec.  124. 

Michigan.  —  Lightfoot  v.  People,  16  Mich. 
507. 

Minnesota.  —  Matter  of  Smith,  34  Minn.  436. 

Missouri.  —  Greene  Chickering,  10  Mo. 
109;  McClintock  v.  Curd,  32  Mo.  411. 

Nebraska.  —  Converse  v.  Meyer,  14  Neb. 
190. 

New  York.  —  Weber  v.  Kingsland,  8  Bosw. 
(N.  Y.)  415;  Jordan  v.  Jordan,  3  Thomp.  &  C. 
(N.  Y.)  269. 

Pennsylvania.  — Calhoun  v.  Hays,  8  W.  &  S. 
(Pa.)  127,  42  Am.  Dec.  275;  O'Connors.  Ameri- 
can Iron  Mountain  Co.,  56  Pa.  St.  234. 

Tennessee.  —  Lewis  v.  Brooks,  6  Yerg. 
(Tenn.)  167;  Brandon  v.  Mullenix,  11  Heisk. 
(Tenn.)  446;  Saunders  v.  City,  etc.,  R.  Co., 
99  Tenn.  130,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  607. 

West  Virginia.  —  Echols  v.  Staunton,  3  W. 
Va.  574. 

Wisconsin. — Juneau  Bank  v.  McSpedon,  15 
Wis.  629;  Hazleton  v.  Union  Bank,  32  Wis. 
34- 

Compare  Dana  v.  Underwood,  ig  Pick. 
(Mass.)  104;  Wait  v.  Brewster,  31  Vt.  516. 

Adverse  Party  Not  Notified.  —  In  Massachusetts 
a  deposition  may  be  offered  by  the  adverse 
party  if  he  was  not  notified  of  the  taking  of 
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testimony.    Linfield  v.  Old  Colony  R.  Corp., 
10  Cush.  (Mass.)  570,  57  Am.  Dec.  124. 
Neglect    to    File    Cross-interrogatories. —  In 

Texas,  if  the  adverse  party  neglects  to  file 
cross-interrogatories,  he  cannot  ini  reduce  a 
deposition  against  the  objection  of  the  party 
who  took  it.  Harris  v.  Leavitt,  16  Tex.  340; 
Refugio  V.  Byrne,  25  Tex.  193;  San  Antonio, 
etc.,  R.  Co.  V.  Harrison,  72  Tex.  478.  But  if 
the  adverse  party  has  filed  cross-interrogato- 
ries, and  they  have  been  answered,  he  may 
use  the  deposition.  John  P.  King  Mfg.  Co.  v. 
Solomon,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
449- 

Must  Be  Competent  Evidence.  —  A  party  can- 
not offer  a  deposition  taken  at  the  instance  of 
his  adversary  unless  it  would  be  competent 
evidence  if  taken  at  his  own  instance  and 
offered  by  himself.  Reid  v.  Hodgson,  i 
Cranch  (C.  C.)  491. 

Filing.  —  In  Maine  a.  deposition  is  not  evi- 
dence for  the  adverse  party  unless  filed,  Web- 
ster V.  Calden,  55  Me.  165;  and  it  may  be 
withdrawn  from  the  files  at  any  time  during 
the  first  term,  and  it  is  thereafter  evidence  for 
neither  party,  Polleys  -'.  Ocean  Ins.  Co.,  14 
Me.  141. 

A  Deposition  Taken  in  Perpetuam  can  be  used 
only  by  the  person  at  whose  request  it  was 
taken,  or  those  claiming  under  him.  Smith  v. 
Wadleigh,  17  Me.  353. 

A  Deposition  Taken  to  Impeach  the  Character  of 
a  Witness  cannot  be  used  by  the  adverse  party 
to  sustain  his  character  unless  the  party  at 
whose  instance  it  was  taken  assails  such  wit- 
ness during  the  trial.  Sullivan  v.  Norris,  8 
Bush  (Ky.)  521. 

Compulsory  Deposition  in  Nature  of  Discovery. 
—  Whether  the  compulsory  deposition  of  one's 
adversary  in  the  nature  of  a  discovery  may  be 
used  by  such  adversary,  if  the  party  taking  it 
neglects  to  put  it  in  evidence,  is  differently  de- 
cided. That  it  may  be  so  used,  see  Standard 
L.,  etc.,  Ins.  Co.  v.  Tinney,  73  Miss.  726; 
Page  V.  Krekey,  (Supreme  Ct.)  17  N.  Y.  Supp. 
764,  63  Hun  (N.  Y.)  629.  Contra,  M'Farland 
V.  Hunter,  8  Leigh  (Va.)  489;  Vaughn  v.  Gar- 
land, II  Leigh  (Va.)  260.  That  the  court  may 
exclude  it  after  the  party  has  testified  fully, 
see  Grigsby  t.  Shwarz,  82  Cal.  278. 

Under  tit.  40,  c.  3,  Act  2293,  Texas  Revised 
Statutes  of  1895,  in  regard  to  taking  the  dep- 
osition of  the  adverse  party,  the  answers  of 
such  party  are  not  so  far  binding  on  him  as  to 
preclude  an  explanation  on  the  trial.  Smith 
V.  Olsen,  (Tex.  1898)  46  S.  W.  Rep.  631. 

The  Deposition  of  an  Interested  Witness,  taken 
by  one  party,  may  be  used  by  his  adversary. 
Carville  v.  Stout,  10  Ala.  796. 

And  the  Deposition  of  a  Party  Taken  in  His 
Own  Behalf  may  be  used  by  his  adversary. 
Woodruff  7'.  Westcott,  12  Conn.  134. 

Tiie  Cross-examination  may  be  read  against 
the  objection  of  the  party  conducting  it.  Wil- 
liams     Kelsey,  6  Ga.  375. 
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Party  Adopting  Deposition  Taken  by  Adverse  Party.  —  If  a  party  reads  a  deposition 
taken  by  his  adversary,  he  thereby  adopts  it  as  his  own  and  will  not  be 
allowed  to  deny  its  competence  or  legality,  or  to  impeach  the  witness.* 

4.  Taken  in  Another  Suit  Between  the  Same  Parties  —  a.  In  General. — 
Depositions  taken  in  another  suit  between  the  same  parties,  upon  the  same 
subject-matter  of  controversy,  are  admissible  as  a  substitute  for  the  viva  voce 
testimony  of  the  witness  in  the  suit  in  which  they  are  offered  ;  ^  and  this  rule 


Eetum  on  Ground  of  Surprise.  —  A  deposition 
retained  by  the  commissioner  at  the  request  of 
the  party  taking  it,  who  claims  to  be  surprised 
by  the  testimony,  may  be  ordered  returned  at 
the  instance  of  his  adversary.  Grand  Haven 
First  Nat.  Bank      Forest  44  Fed.  Rep.  246. 

If  Both  Parties  Take  the  Depositions  of  the  Same 
Witness,  either  party  may  introduce  both  dep- 
ositions.   Woodruff  V.  Garner,  39  Ind.  246. 

Refusal  of  Applicant  for  the  Commission  to  Have 
Answers  Taken. —  If  the  applicant  for  a  com- 
mission, after  interrogatories  and  cross-in- 
terrogatories are  filed,  refuses  to  have  the 
answers  thereto  taken,  and  it  is  thereupon  done 
at  the  instance  of  his  adversary,  the  party  so 
refusing  cannot  object  to  the  cross-interroga- 
tories as  leading.  International,  etc.,  R.  Co.  v. 
Smith,  (Tex.  Civ.  .\pp.  1895)30  S.  VV.  Rep.  501. 

When  a  Party  Submits  Exceptions  to  a  Deposi- 
tion and  before  the  court  rules  thereon  offers 
the  deposition  in  his  own  behalf,  he  waives 
the  exceptions,  and  it  is  error  to  exclude  the 
deposition.  Crick  v.  McClintick,  4  Greene 
(Iowa)  290. 

Stipulation  for  Introduction  in  Another  Suit.  — 

A  stipulation  that  a  deposition  may  be  intro- 
duced by  the  plaintiff  in  another  action,  sub- 
ject to  all  objections  which  might  have  been 
available  in  the  action  in  which  it  was  taken, 
will  not  authorize  its  introduction  by  the  de- 
fendant. Borland  v.  Chicago,  etc.,  R.  Co.,  78 
Iowa  94. 

If  Both  Parties  Join  in  a  Commission,  either 
may  move  for  and  obtain  publication  of  the  dep- 
osition without  waiting  until  the  other  mani- 
fests an  intention  not  to  use  it.  Pelrie  v. 
C(jlumbia,  etc.,  R.  Co.,  27  S.  Car.  63. 

Though  the  Adverse  Party  Has  Not  Paid  the 
Costs  of  Taking,  as  provided  by  rule  of  court, 
no  demand  upon  him  therefor  having  been 
made,  he  may  use  the  deposition.  Radclyffe 
V.  Barton,  161  Mass.  327. 

Not  Evidence  Against  Any  Other  Party.  —  In 
Texas  the  deposition  of  a  party  to  the  suit 
taken  under  tit.  40,  c.  2,  of  the  Revised  Stat- 
utes, by  an  adverse  party,  without  notice,  can- 
not be  read  against  any  other  party  to  the  suit 
than  the  one  who  gave  it,  when  objected  to  by 
such  other  party  on  the  trial;  and  in  such  cases 
the  objection  upon  this  ground  need  not  be  in 
writing  and  filed  before  the  trial  commences, 
but  may  be  made  at  any  time.  The  court  said 
that  such  testimony  was  the  party's  own  ad- 
missions only,  and  did  not  affect  any  other 
p  irty  to  the  suit.  Lumpkin  v.  Minor,  (Tex. 
Civ.  App.  1898)  46  S.  VV.  Rep.  66.  See  also  Ft. 
Worth  Live  Stock  Commission  Co.  v.  Hilson, 
(Tex.  Civ.  App.  189S)  46  S.  W.  Rep.  915: 
Zerkel  v.  Wooldridge,  (Tex.  Civ.  App.  1896)  36 
S.  W,  Rep.  499. 

1  Reading  Deposition  Taken  by  Adverse  Party, 
Adoption  Tlioreof.  —  Jewell  Center,  2?  Ala. 
498;  Fountain  v.  Ware,  56  Ala.  558;  Crovvder 


V.  Nelson,  32  Miss.  260;  Forward  v.  Harris,  30 
Barb.  (N.  Y.)  338;  Barry  v.  Galvin,  37  How. 
Pr.  (N.  Y.  Supreme  Ct.)3io;  Jordan  z/.  Jordan, 
3  Thomp.  &  C.  (N.  Y.)  269. 

But  the  party  who  took  a  deposition  may  im- 
peach or  contradict  the  witness  if  the  deposi- 
tion is  offered  by  his  adversary.  Bloomington 
V.  Osterle,  139  111.  120;  Elliot  v.  Shultz,  10 
Humph.  (Tenn.)  234.  And  he  may  object  to 
his  own  interrogatories.  Hatch  v.  Brown,  63 
Me.  410.  Contra,  Roller  v.  James,  (Kan.  App. 
1897)  49  Pac.  Rep.  630. 

2.  Depositions  Taken  in  Another  Suit  Between 
Same  Parties.  —  3  Greenleaf  Ev.,  ^  326. 

Alabama.  —  Hallett  v.  O'Brien,  I  Ala.  585; 
Holman  v.  Norfolk  Bank,  12  Ala.  359;  Long 
V.  Davis,  18  Ala.  8oi. 

Illinois.  —  McConnel  v.  Smith,  27  111.  232; 
Wade  V.  King,  19  111.  301;  Goodrich  v.  Han- 
son, 33  111.  498. 

Kentucky.  —  Brooks  v.  Cannon,  2  A.  K. 
Marsh.  (Ky.)  525:  Grigsby  v.  Daniel,  5  B. 
Mon.  (Ky.)  435;  Kercheval  v.  Ambler,  4  Dana 
(Ky.)  166;  Taylor  Illinois  Bank,  7  T.  B. 
Mon.  (Ky.)  576. 

Marylatid.  —  Hopkins  v.  Stump,  2  Har.  &  J. 
(Md.)  301. 

Michigan.  —  Campau  v.  Dubois,  '39  Mich. 
274;  Woolenslagle  v.  Runals,  76  Mich.  545. 

N^ew  Hampshire.  —  Gove  v.  Lyford,  44  N.  H. 
525;  Levislon  v.  French,  45  N.  H.  21. 

New  York.  —  Osborn  v.  Bell.  5  Den.  (N.  Y.) 
371,  49  Am.  Dec.  275. 

North  Carolina.  —  Stewart  v.  Register,  108 
N.  Car.  5S8. 

Pennsylvania.  —  Fulton  v.  Sellers,  4  Brews. 
(Pa.)  42;  Wertz  v.  May,  21  Pa.  St.  274;  Winch 
V.  James,  68  Pa.  St.  297;  Eckman  7.  Eckman, 
68  Pa.  St.  460. 

And  this  whether  the  deponent  has  been  ex- 
amined in  the  case  being  tried  or  not.  Mabe 
V.  Mabe,  (N.  Car.  1S9S)  29  S.  E.  Rep.  843. 

Proof  Should  Be  Offered  to  show  that  the  suit 
in  which  the  deposition  was  taken  was  between 
the  same  parties  and  related  to  the  same  sub- 
ject-matter. Camden,  etc.,  R.,  etc.,  Co.  v. 
Stewart,  21  N.  J.  Eq.  484. 

In  Equity  complete  identity  of  all  the  parlies 
is  unnecessary.  It  is  enough  if  the  parlies 
are  virtually  and  substantially  the  same  and 
the  issue  is  the  same,  and  ihe  party  against 
whom  the  deposition  is  offered  has  had  an 
opportunity  to  cross-examine.  Slarkie  on 
Evidence  415;  2  Phillips  on  Evidence  216;  3 
Greenleaf  on  Evidence,  5;  ^,41,  citing  Eadc 
Lingood,  i  Alk.  204;  Coke  ->.  Fountain,  i 
Vern.  413;  Ncvil  7>.  Johnson,  2  Vcrn.  447; 
Mackworlh  7/.  Penrose,  i  Dick.  50;  Humphreys 
V.  Pensani,  I  Myl.  iV  C.  580;  Rol)crts Ander- 
son, 3  Johns.  Ch.  (N.  Y.)  371:  Dale  r.  Rose- 
veli,  I  Paige  (N.  Y.)  35:  Paynes  t.  Coles,  i 
Miiiif.  (Va.)  373;  Harrington  H.irrington,  2 
How.  (Miss.)  701. 
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applies  if  the  parties  to  tlie  former  suit  were  the  privies  of  the  parties  to  the 
present  one.  • 

Other  I^koceedings  in  the  Same  Suit  and  Collateral  Suits.  — 
Depositions  taken  in  other  proceedings  in  the  same  suit  are  within  the  rule,* 
as  are  those  taken  in  cross-suits,  so  far  as  they  are  pertinent  to  the  issue, ^  and 
in  collateral  suits  at  law  and  in  equity.'* 

c.  LiMirAlTONS  OF  THE  RuLE.  —  In  some  states  depositions  taken  in 
other  suits  are  inadmissible  unless  the  witness  is  dead,  insane,  or  physically 
incapable  of  testifying,  or  it  is  shown  that  his  testimony  could  not  have  been 
taken  for  the  principal  suit,  or  that  due  diligence  has  been  used  to  secure  his 
testimony  therein.*  But  other  states  treat  such  depositions  as  if  taken  in  the 
cause  in  which  they  are  offered.** 

executors,  and  offered  in  a  suit  on  the  note 
against  the  executors,  Choate  v.  Huff,  (Tex. 
App.  i8gi)  i8  S.  W.  Rep.  87. 

Depositions  filed  but  not  preserved  on  the 
record  cannot  be  used  on  the  trial  of  an  appeal 
from  the  lower  court.    Bean  t.  Valle,  2  Mo.  126. 

Failure  to  object  on  the  former  trial  waives 
all  formal  objections.  Thomas  v.  Kinsey,  8 
Ga.  421;  Johnson  v.  Rankin,  3  Bibb  (Ky.)  86; 
Gibbs  V.  Cook,  4  Bibb  (Ky.)  535;  Wendell  v. 
Abbott,  45  N.  H.  34g. 

3.  Cross-suits.  —  Wilford  v.  Beaseley,  3  Atk. 
501;  Christian  v.  Wrenn,  Bunb.  321;  Under- 
bill V.  Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.)  339; 
Smith  V.  Profitt,  82  Va.  832. 

A  deposition  taken  in  the  principal  suit  is 
inadmissible  in  an  interpleading  suit  about 
the  same  matter.    Doane  v.  Glenn,  i  Colo.  495. 

If  depositions  in  cross-suits  seeking  the 
same  relief  against  the  defendant  to  the  orig- 
inal bill  as  is  soughi  by  the  complainant 
therein  cannot  be  read  in  favor  of  the  cross- 
complainants  without  benefiting  the  original 
complainant,  they  must  be  entirely  dis- 
regarded.   Pryor  v.  Ryburn,  16  Ark.  671. 

4.  Collateral  Suits.  —  Williams  v.  Broadhead, 
I  Sim.  151 ;  Eckman  v.  Eckman,  68  Pa.  St.  460; 
Wanner  7/.  Sisson,  29  N.  J.  Eq.  141 ;  Austin  v. 
Winston,  i  Hen.  &  M.  (Va.)  33,  3  Am.  Dec. 
583. 

It  should  clearly  appear  by  what  authority, 
under  what  law,  and  in  what  controversy  the 
deposition  was  taken;  if  the  court  records  are 
incomplete  in  this  respect  the  deposition  is 
inadmissible.  Stoddert  v.  Manning,  2  Har.  & 
G.  (Md.)  147. 

5.  Limitations  of  Eule  — •  A labama.  —  Duval  v. 
McLoskey,  i  Ala.  708. 

Arkansas.  —  Woodruff  v.  State,  61  Ark.  157. 
Georgia.  —  Broach  v.  Kelly,  71  Ga.  698. 
Maryland.  —  Darnall  v.  Goodwin,  I  Har.  & 
J.  (Md.)  282;   Rogers  v.  Raborg,  2  Gill  &  J. 
(Md.)54. 

New  Jersey.  —  Berney  v.  Mitchell,  34  N.  J. 
L.  337. 

New  York.  —  Powell  v.  Waters,  17  Johns. 
(N.  Y.)  176;  Weeks  v.  Lowerre,  8  Barb.  (N.  Y.) 
532. 

Ohio.  —  O'Hara  v.  Hunt,  19  Ohio  460. 
Virginia.  —  Pleasants  v.  Clements,  2  Leigh 
(Va.)  474;  Lynch  v.  Thomas,  3  Leigh  (Va.)  682; 
Lawrence  v.  Swann,  5  Munf.  (Va.)  332;  Rowe 
71.  Smith,  I  Call  (Va.)  487;  Butts  v.  Blunt,  i 
Rand.  (Va.)  255;  Perkins  v.  Hawkins,  9  Gratt. 
(Va  )  649. 

6.  In  Some  States  No  Distinction  Made  in  Case 
of  Such  Depositions.  —  Parsons  v.   Parsons,  45 
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Though  both  parties  were  on  the  same  side 
of  the  prior  suit,  the  deposition  is  admissible; 
for  a  decree  in  equity  settles  all  the  conflict- 
ing claims  of  all  the  parties.  Askew  v.  Poul- 
terers' Co.,  2  Ves.  89.  The  evidence  in  the 
prior  case  is  not  conclusive.  Chamley  v. 
Dunsany,  2  Sch.  &  Lef.  690. 

Two  Depositions  of  the  Same  Witness,  Taken  in 
Separate  Suits  wherein  the  parties  and  subject- 
matter  are  the  same,  may  both  be  read  at  the 
trial  of  one  of  the  suits.  Gaulden  v.  Shehee, 
24  Ga.  438.  But  see  Bemis  v.  Morrill,  38  Vt. 
153;  Phipps  V.  Caldwell,  I  Heisk.  (Tenn.)  349. 

Presumption  as  to  Subject-matter.  —  If  a  dep- 
osition is  taken  under  a  notice  entitled  in  two 
separate  cases  between  the  same  parties,  the 
subject-matter  will  be  presumed  to  be  the 
same  in  both.  Laithe  7'.  McDonald,  7  Kan. 
254- 

1.  Privies.  —  3  Greenl.  Ev.,  §  326;  Wisdom 
11.  Reeves,  110  Ala.  418;  Briggs  v.  Briggs,  80 
Cal.  253;  Kerr  v.  Gibson,  8  Bush  (Ky.)  129; 
Adams  v.  Raigner,  69  Mo.  363;  Ritchie  r. 
Lyne,  i  Call  (Va.)  489. 

Of  these  cases  Wisdom  v.  Reeves,  no  Ala. 
418,  was  against  a  landlord  and  tenant  jointly, 
the  former  suit  having  been  against  the  land- 
lord alone;  and  Ritchie  v.  Lyne,  i  Call  (Va.) 
489,  was  against  a  principal  whose  factor  was 
defendant  in  the  former  suit. 

Filing.  —  The  deposition  need  not  be  filed  in 
the  subsequent  suit,  nor  need  the  adverse 
party  be  notified  that  it  will  be  used,  provided 
he  is  not  surprised.  Adams  v.  Raigner,  69 
Mo.  363. 

2.  Depositions  Taken  in  Other  Proceedings  in 
Same  Suit.  —  Spence  v.  Smith,  18  N.  H.  587; 
People  V.  Brugman,  3  N.  Y.  App.  Div..  155. 

lit  was  so  held  with  respect  to  depositions 
taken  for  use  in  the  first  trial  and  offered  at  a 
new  trial.  Chase  v.  Springvale  Mills  Co.,  75 
Me.  156;  Pulaski  v.  Ward,  2  Rich.  L.  (S.  Car.) 
ilg;  taker,  upon  a  survey  in  an  action  of  eject- 
ment and  offered  at  the  trial,  Rogers  v.  Raborg, 
2  Gill  &  J.  (Md.)  54;  Stewart  v.  Mason,  3  Har. 
&  J.  (Md.)  507;  taken  on  a  rule  to  show  cause 
why  a  judgment  should  not  be  opened  and 
offered  on  the  trial  of  an  issue  to  determine  the 
validity  of  the  judgment,  Haupt  v.  Henninger, 
37  Pa.  St.  138;  taken  for  the  trial  and  used  on 
appeal,  or  on  a  new  trial,  Walsh  v.  Pierce,  12 
Vt.  130;  Walton  V.  Walton.  63  Vt  513;  Hobby 
V.  State  Bank,  17  Wis.  167.  Contra,  when 
taken  by  an  auditor  and  returned  by  him  to 
court  unattached  and  not  made  a  part  of  his 
report.  Beard  v.  Spalding,  12  Mich.  309;  or 
when  taken  to  prove  a  claim  on  a  note  before 
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5.  Taken  Between  Other  Parties  —  a.  In  Another  Suit. — A  deposition 
taken  in  another  suit  is  not  competent  evidence  as  a  substitute  for  the  oral 
testimony  of  the  witness  against  one  who  was  not  a  party  thereto  nor  a  privy 
to  such  party,  to  prove  any  fact  except  the  pendency  of  the  proceeding  in  which 
it  was  used. ' 


Mo.  265;  Emerson  v.  Navarro,  31  Tex.  334,  98 
Am.  Dec.  534. 

Filing.  —  They  should  therefore  be  duly  filed 
in  ihe  cause  in  which  they  are  offered,  or  kept 
on  file  in  the  one  in  which  they  are  taken. 
Whitcomb  v.  Stewart,  r  Ind.  208;  Searle  v. 
Richardson,  67  Iowa  170.  And  this  though 
the  two  suits  are  in  different  states.  Tolan  v. 
Lary,  65  Me.  i  r. 

Cross-examination  —  Prior  Suit  Regularly  Before 
the  Court. —  It  is  essential  that  the  adverse 
party  had  an  opportunity  to  cross-e.xamine, 
American  Union  Tel.  Co.  v.  Daughtery,  8g 
Ala.  191;  as  fully  as  in  the  present  suit, 
Cazenove  v.  Vaughan,  i  M.  &  S.  4;  and  that 
the  prior  suit  was  regularly  before  the  court. 
Backhouse  -■.  Middleton,  i  Ch.  Cas.  175;  Hall 
V.  Hoddesdon,  2  P.  Wms.  162;  Vaughan  v. 
Fitzgerald,  i  Sch.  &  Lef.  316;  and  not  an  un- 
authorized inquiry.  Commissioner  v.  Mc- 
Whorter,  2  McMull.  L.  (S.  Car.)  254;  or  beyond 
its  jurisdiction,  Cunningham  v.  Hall,  4  Allen 
(Mass.)  268. 

A  Court  of  Law  cannot  compel  a  ccmmissioner 
to  produce  a  deposition  taken  by  him  under 
the  authority  of  a  court  of  equity,  without  an 
order  from  the  latter  court.  Smith  v.  Collins, 
94  Ala.  354. 

Stipulation.  —  The  parties  may  stipulate  for 
the  admission  of  depositions  taken  in  other 
suits  which  would  be  otherwise  inadmissible; 
in  that  case  they  are  admissible  on  all  subse- 
quent hearings,  on  appeal,  and  on  retrial  after 
reversal,  unless  the  contrary  is  expressed. 
Hinde  i/.  Vattier,  i  McLean  (U.  S.)  1 10;  Vattier 
V.  Hinde,  7  Pet.  (U.  S.)  252;  Woodruff  v.  Mun- 
roe,  33  Md.  146;  Keens  v.  Robertson,  46  Neb. 
837. 

The  agreement  of  counsel  should  appear  on 
the  record.  Borland  v.  Chicago,  etc.,  R.  Co., 
78  Iowa  94.  Where  the  stipulation  is  that  cer- 
tain parts  of  the  deposition,  if  proper  evidence, 
may  be  used,  and  the  whole  is  offered,  it  may 
he  excluded.    Malone  7'.  Stickney,  88  Ind.  594. 

The  fact  that  a  deposition  was  taken  under 
a  stipulation  that  it  might  be  used  in  another 
suit  does  not  excuse  the  witness  from  testify- 
ing th'jrein.    Ex  p.  Priest.  76  Mo.  229. 

1.  Between  Other  Parties  in  Another  Suit  — 
United  States.  —  Rutherford  v.  Gcddes,  4  Wall. 
(U.  S.)  220;  The  Steamboat  John  H.  Starin, 
9  Ben.  (U.  S.)  331. 

Alabama. — Turnley  v.  Hanna,  82  Ala.  139. 

Illinois.  —  Cookson  v.  Richardson,  69  111. 
137;  Bartelott  v.  International  Bank,  119  111. 
260. 

Jowa.  —  Southern  While  Lead  Co.  v.  Haas, 
73  Iowa  399. 

Kentucky.  —  Oliver  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1895)  32  S.  W.  Rep.  759. 

Mississippi. —  Harrington  v.  Harrington,  2 
How.  (Miss.)  701;  Merrill  ?/.  Bell,  6  Smed.  & 
M.  (Miss.)  730. 

Missouri.  —  Pccry  v.  Moore,  24  Mo.  285; 
Borders  v.  Harl)er,  8i  Mo.  636;  Leslie  v.  Rich 
Hill  Coal  Min.  Co.,  110  Mo.  31. 
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Pennsylvania.  —  Fearn  v.  West  Jersey  Ferry 
Co.,  143  Pa.  St.  122;  New  York,  etc..  Land 
Co.  V.  Weedner,  169  Pa.  St.  359. 

Virginia.  —  Brown  v.  Johnson,  13  Gratt. 
(Va.)  644. 

Complete  Mutuality  of  the  Parties  Is  Not  Neces  - 
sary. — •  It  is  enough  if  the  matter  in  issue  was 
the  same  and  the  party  now  objecting  had 
full  opportunity  to  cross-examine,  discredit, 
and  contradict  the  witness  in  the  former  pro- 
ceeding. I  Greenleaf  Evid.,  |§  321,  553;  Wright 
V.  Doe,  I  Ad.  &  El.  3,  28  E.  C.  L.  11;  Tappan 
V.  Beardsley,  10  Wall.  (U.  8  )427;  Turnley  v. 
Hanna,  82  Ala.  139;  Cannon  v.  White,  16  La. 
Ann.  85;  Peery  7/.  Moore,  24  Mo.  285;  Borders 
V.  Barber,  81  Mo.  636. 

Illustrations.  —  Where  husband  and  wife  are 
injured  by  the  same  casualty  their  causes  of 
action  are  distinct,  and  a  deposition  taken  in 
an  action  fcr  the  one  injury  cannot  be  used  in 
an  action  for  the  other.  Fearn  v.  West  Jersey 
Ferry  Co.,  143  Pa.  St.  122.  And  the  same  is 
true  if  the  wife  alone  is  injured,  with  respect 
to  depositions  offered  in  a  suit  liy  the  husband 
and  wife  to  recover  for  her  injuries,  but  taken 
in  an  action  by  the  husband  to  recover  for  the 
loss  of  her  services.  Oliver  v.  Louisville,  etc., 
R.  Co.  (Ky.  1895)  32  S.  W.  Rep.  759. 

Depositions  taken  in  an  action  against  an 
obligor  on  a  bond  are  inadmissible  against  the 
plaintiff's  objection  in  an  action  by  the  same 
plaintiff  against  another  obligor  on  the  same 
bond.    Brown  v.  Johnson,  13  Gratt.  (Va.)  644. 

Depositions  taken  in  an  appeal  from  the 
probate  of  a  will  are  inadmissible  in  an  appeal 
from  the  probate  of  another  will  made  by  the 
same  testator,  although  the  parties  are  the 
same.  Sewall  v.  Robbins,  139  Mass.  164. 
Contra,  when  the  parties  are  substantially  the 
same,  though  nominally  different.  Dawson 
V.  Smith,  3  Houst.  (Del.)  335. 

Upon  a  bill  in  chancery  by  one  plaintiff 
against  several  defendants  the  court  ordered 
an  issue  of  devisavit  vfl  non  in  which  the  plain- 
tiff in  chancery  should  be  defendant  and  nice 
versa,  and  the  issue  was  found  for  the  plain- 
tiffs. Thereafter  the  plaintiff  in  chancery 
brought  ejectment  in  his  own  demise,  claim- 
ing as  the  heir  at  law  of  the  same  testator, 
against  one  of  those  defendants  alone,  who 
claimed  as  devisee  under  the  will  formerly  in 
controversy.  It  was  held  that  the  testimony 
of  a  subscribing  witness  to  the  will,  who  was 
examined  at  the  former  trial,  but  had  since 
died,  might  be  proved  by  the  defendant  in  the 
second  action,  notwithstanding  the  parties 
were  not  all  the  same,  for  the  same  matter 
was  in  controversy,  and  the  lessor  of  the  plain- 
tiff had  precisely  the  same  power  of  objecting 
to  the  competency  of  the  witness  of  cross- 
examining  him,  and  of  calling  other  witnesses 
to  discredit  or  contradict  his  testimony,  in  the 
one  case  as  in  the  other.  Wright  v.  Doe,  i 
Ad.  &  El.  3,  2S  E.  C.  L.  u. 

Under  section  5878  of  the  Revised  Statutes 
of  Ohio,  the  dci)osition  of  a  life  tenant  who  had 
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b.  \^  THE  Same  Suit.  —  Nor  can  a  deposition  taken  in  the  same  suit  in  which 
it  is  offered  be  admitted  as  such  substitute  against  the  objection  of  a  party 
thereto  wiio  was  not  notified  and  had  no  opportunity  to  cross-examine.* 

c.  Dkatii  or  Party.  ~  Many  states  by  statute  forbid  a  party  to  testify  if 
the  adverse  party  is  the  executor  or  administrator  of  a  deceased  person,  with 
whom  the  transaction  sought  to  be  proved  took  place.  These  statutes  operate 
to  exclude  the  deposition  of  one  party  given  before  the  death  of  the  other 
party  and  offered  after  the  substitution  of  the  executor  or  administrator  of  the 
deceased.*    And  any  deposition  taken  after  the  death  of  a  party  and  before 


conveyed  her  interest,  taken  to  perpetuate  tes- 
timony for  the  owners  of  the  fee,  is  admissible 
in  a  suit  for  partition  between  cotenants  to 
prove  the  identity  of  cotenants  out  of  pos- 
session. McClaskey  v.  Barr,  47  Fed.  Rep. 
154- 

The  deposition  of  a  witness  before  a  coroner 
in  an  inquiry  touching  the  death  of  a  person 
killed  in  a  collision  of  vessels  is  admissible  in 
a  suit  for  the  negligent  management  of  one  of 
them,  if  it  is  proved  that  the  witness  is  beyond 
sea.  Sills  v.  Brown,  9  C.  &  P.  601,  38  E.  C. 
L.  245;  Rex  V.  Eriswell,  3  T.  R.  707. 

One  who  uses  a  deposition  in  a  suit  with 
another  party  in  regard  to  the  same  subject- 
matter,  knowing  its  contents,  so  far  affirms  its 
truth  that  it  may  be  used  as  original  evidence 
against  him.  Richards  v.  Morgan,  10  Jur.  N. 
S.  559- 

Deposition  Taken  in  Civil  Action  —  Use  in 
Criminal  Case. —  In  Watkins  v.  U.  S.,  5  Okla. 
729,  it  was  held  that  depositions  of  witnesses 
taken  and  used  in  a  former  civil  proceeding 
are  not  made  competent  in  a  criminal  action 
by  showing  that  the  witnesses  are  since  de- 
ceased, notwithstanding  the  facts  in  contro- 
versy are  the  same  in  both  cases. 

1.  In  Same  Suit — No  Notice  and  No  Oppor- 
tunity to  Cross-examine  —  Illinois.  —  McConnell 
V.  Stettinius,  7  111.  707. 

Kentucky.  —  Kerr  v.  Gibson,  8  Bush  (Ky.) 
129. 

Maine.  —  Gilmore  v.  Bowden,  12  Me.  412. 

Michigan.  —  French  v.  Canada  Southern  R. 
Co.,  42  Mich.  64. 

Texas.  —  Dalsheimer  v.  Morris,  8  Tex.  Civ. 
App.  268;  Zerkel  v.  Wooldridge,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  499;  Gilbough  v. 
Stahl  Bldg.  Co.,  (Tex.  Civ.  App.  1897)41  S. 
W.  Rep.  535. 

Virginia.  —  Williams  v.  Jacob,  Wythe  (V'a.) 
46;  Jones  V.  Williams,  i  Wash.  (Va.)  230; 
Collins  V.  Lowry,  2  Wash.  (Va.)  75;  Blincoe 
V.  Berkeley,  i  Call  (Va.)405;  Fant  v.  Miller, 
17  Gratt.  (Va.)  187. 

Wisconsin.  —  Saxby  7'.  Neal,  2  Chand.  (Wis.) 
53;  Smith  V.  Milwaukee  Builders',  etc.,  Exch., 
91  Wis.  360. 

Illustrations.  —  A  deposition  taken  by  one  of 
two  codefendanls  as  to  whom  the  action  has 
been  dismissed  cannot  be  read  by  the  other 
codefendant,  Watson  v.  Miller,  82  Tex.  279. 
But  if  taken  by  the  plaintiff  to  be  used  against 
all  the  defendants,  it  may,  after  a  discontinu- 
ance as  to  one,  be  used  against  the  rest. 
Medcalf  v.  Seccomb,  36  Me.  71;  Holdridge 
V.  Farmers',  etc..  Bank,  16  Mich.  66.  And 
depositions  retaken  and  affirmed  by  the  de- 
ponents are  admissible  against  persons  made 
parties  after  the  first  taking  and  before  the 


retaking.  Strader  v.  Graham,  7  B.  Mon. 
(Ky.)  633. 

It  is  proper,  in  an  action  of  trespass  to  try 
title,  to  admit  the  deposition  of  one  codefend- 
ant against  another  who  is  in  possession 
merely  as  the  servant  of  the  deponent, 
although  taken  without  notice  to  him.  King 
V.  Maxey,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
401. 

Two  persons  intervened  separately,  alleging 
the  same  facts,  and  a  deposition  taken  upon 
the  application  of  one  concerning  the  facts  so 
alleged  was  admitted  for  both.  Lougee  v. 
Bray,  42  Minn.  323. 

2.  Death  of  Party  —  Statutes.  —  Quick  v. 
Brooks,  29  Iowa  484;  Ferguson  v.  Staton,  (Ky. 
1897)42  S.  W.  Rep.  732;  Buck  v.  Rich,  78  Me. 
431;  Hewlett  I'.  George,  68  Miss.  703;  Beaty  z*. 
McCorkle,  11  Heisk.  (Tenn.)  593. 

The  Rule  Is  Absolute,  and  excludes  such  dep- 
ositions when  offered  by  the  representative 
of  the  deceased,  as  well  as  when  offered 
against  him.  Murphy  v.  New  York  Cent., 
etc.,  R.  Co.,  31  Hun  (N.  Y.)  358;  Taylor  v. 
Mayhew,  11  Heisk.  (Tenn.)  596;  Kimmel  v. 
Shroyer,  28  W.  Va.  505.  See  also  the  title 
Witnesses. 

But  in  Equity  Cases  in  the  Federal  Courts  such 
depositions  are  admissible  notwithstanding 
the  statute  for  the  administrator  merely  takes 
up  the  case  as  it  stood  before  the  party's 
death.  Sheidley  v.  Aultman,  18  Fed.  Rep. 
666;  McMullen  v.  Ritchie,  64  Fed.  Rep.  253; 
Vattier  v.  Hinde,  7  Pet.  (U.  S.)  252.  And  the 
same  rule  obtains  in  some  states.  Matson  v. 
Melchor,  42  Mich.  477;  King  v.  Patt,  13  R.  I. 
132. 

Stipulation.  —  The  deposition  of  each  party 
was  taken  with  cross-examination,  under  a 
stipulation  that  they  might  be  read  at  the 
trial.  The  plaintiff's  deposition,  relating  to 
personal  transactions  between  himself  and  the 
defendant,  was  admitted  after  the  defendant's 
death.  Macdonald  v.  Woodbury,  30  Hun  (N. 
Y.)35. 

Amendment  of  Complaint  —  Plaintiff  Deceased. 

—  Depositions  are  not  inadmissible  because 
after  they  are  taken  the  complaint  is  amended 
by  striking  out  the  name  of  a  plaintiff  who 
died  before  the  commencement  of  the  suit. 
Jemison  v.  Smith,  37  Ala.  1S5. 

Nor  is  a  deposition  inadmissible  on  appeal 
if  one  party  dies  after  trial.  Hin-^son  v. 
Ervin,  40  W.  Va,  in. 

When  Suit  Discontinued  by  Defendant's  Death. 

—  A  deposition  taken  in  a  suit  discontinued  by 
the  defendant's  death  is  inadmissible  upon  an 
appeal  to  the  same  court  from  a  decision 
against  the  same  claim  presented  against  the 
decedent's  estate.    Austin  v.  Slade,  3  Vt.  68. 
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the  substitution  of  any  other  in  his  room  is  inadmissible  against  the  objection 
of  either  party  at  the  trial.* 

d.  Offered  to  Contradict  a  Witness  or  as  an  Admission.  —  A  depo- 
sition, though  informally  taken  or  taken  in  another  suit  between  other  parties, 
and  therefore  inadmissible  as  a  substitute  for  the  viva  voce  testimony  of  the 
witness,  is  nevertheless  admissible  for  the  purpose  of  contradicting  him  if  he 
is  a  witness,  or  as  an  admission  against  his  interest  if  he  is  a  party  in  the  suit 
in  which  it  is  offered.* 

Criminal  Cases.  —  And  this  rule  applies  to  depositions  offered  to  contradict 
witnesses  in  criminal  cases.* 

e.  Offered  as  the  Declaration  of  the  Witness.  —  Many  cases 
decide  that  depositions  of  deceased  witnesses  which  relate  to  a  custom  or  pre- 
;scription  or  pedigree,  where  reputation  would  be  evidence,  are  admissible  in 
other  suits  between  other  parties."* 


1.  Deposition  Taken  After  Death  of  Party  and 
Before  Substitution.  —  Kershman  v.  Swhela,  59 
Iowa  93,  62  Iowa  654;  Mitchell  v.  Mitchell,  i 
Gill  (Md.)  66;  Ela  v.  Rand,  4  N.  H.  54. 

But  in  Louisiana^  where  one  of  two  joint 
parties  died,  and  thereafter  a  deposition  was 
taken  before  his  representatives  had  been 
made  parties,  it  was  admitted  on  the  ground 
that  none  but  the  widow  and  legal  representa- 
tives of  the  deceased  could  object  thereto. 
Roth  V.  Moore,  19  La.  Ann.  86. 

When  a  cause  is  suspended  before  trial  by 
the  death  of  one  party,  his  adversary  need  not 
presume  that  it  will  be  revived,  and  may  prop- 
erly wait  until  such  revivor  before  taking  the 
depositions  of  absent  witnesses,  even  if  depo- 
sitions taken  before  the  revivor  were  legal. 
Jaquilh  v.  Davidson,  21  Kan.  341. 

2.  Deposition  Offered  to  Contradict  a  Witness  or 
as  an  Admission, —  i  Greenl.  Ev.,  §  552. 

En:^land.—  Exp.  Hall,  19  Ch.  Div.  580. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Boone 
County,  44  111.  240. 

Kentucky.  —  Helm  v.  Handley,  i  Litt.  (Ky.) 
219;  Johnson  v.  Norton,  3  B.  Mon.  (Ky.)  429; 
Kerr  v.  Gibson,  8  Bush  (Ky.)  129. 

Missouri. — Tindall  v.  Johnson,  4  Mo.  113; 
Samuel  v.  Withers,  16  Mo.  532;  Kritzer  v. 
Smith,  21  Mo.  296;  Charleson  v.  Hunt,  27  Mo. 
34;  Barber  Asphalt  Paving  Co.  v.  Ullman,  137 
Mo.  543. 

New  Hampshire.  —  Whitman  7'.  Morey,  63  N. 
H.  448. 

Tennessee,  —  Scanlan  v.  Houston,  5  Yerg. 
(Tenn.)  310. 

Vcrmonl.  —  Gilbert  v.  Toby,  21  Vt.  306. 

In  Missouri  the  Compulsory  Deposition  of  the 
Adverse  Party,  taken  in  the  same  cause  in 
which  it  is  offered,  cannot  be  read  if  the  de- 
ponent is  present  at  the  trial,  either  as  a  dep- 
osition or  as  an  admission.  Priest  7/.  Way, 
87  Mo.  16.  This  case  overrttled  Pomeroy  v. 
Benton,  77  Mo.  82,  and  distinguished  the  Mis- 
souri cases  above  cited,  because  in  those  cases 
the  deponent  was  not  present  or  the  deposition 
was  taken  in  another  case.  Sherwood,  J.,  dis- 
sented in  a  strong  opinif)n. 

In  England  a  Bankrupt's  Deposition,  taken  for 
one  purpose,  may  be  used  against  him  as  an 
admission  in  any  other  proceeding  in  the  mat- 
ter of  the  same  bankruptcy.  Ex />.  Hall,  19 
Ch.  Div,  580. 

The  Deposition  of  a  Railroad  Superintendent  as 
to  the  value  of  the  company's  properly,  taken 


and  used  by  the  railroad  company  in  one  case, 
may  be  used  against  the  company  in  another 
case  to  prove  the  value  of  the  property.  Chi- 
cago, etc.,  R.  Co.  V.  Boone  County,  44  111. 
240. 

Extracts  from  the  Books  of  a  Public  Officer, 

made  a  part  of  a  deposition  at  the  taking  of 
which  the  officer  was  present  and  cross- 
examined,  are  admissible  in  an  action  against 
him  in  his  official  capacity,  though  made  not 
by  himself  but  by  the  deponent,  another  pub- 
lic officer,  in  the  discharge  of  the  official  duty  of 
such  other.  Scanland  7.  Houston,  5  Yerg. 
(Tenn.)  310. 

Though  the  Witness  Is  Incompetent  from  In- 
terest, being  a  party  to  the  suit,  and  his 
deposition  as  such  is  inadmissible  under  the 
statute,  yet  it  may  be  admitted  as  a  written 
admission  against  him.  Gilbert  v.  Toby,  21 
Vt.  306. 

The  Testimony  of  the  Witness  at  a  Former  Trial 

is  inadmissible  to  prove  his  disqualification 
from  interest.  Legg  v.  Leyman,  8  Blackf. 
(Ind.)  148. 

A  Deponent's  Official  Report  of  an  Accident 

cannot  be  used  to  impeach  his  deposition  if  no 
foundation  for  such  use  is  laid  in  the  interrog- 
atories filed,  although  the  report  was  not  dis- 
covered until  the  trial.  Galveston,  etc.,  R. 
Co.  -'.  Briggs,  4  Tex.  Civ.  App.  515. 

Refreshing  Memory.  —  A  witness,  asked  what 
he  had  testified  in  a  deposition  previously 
taken,  may  refresh  his  memory  by  referring 
to  a  copy  thereof.  George  v.  Joy,  ig  N.  H. 
544- 

A  Deposition  in  Perpetuam  may  be  used 
against  the  deponent,  even  though  it  was 
taken  for  that  purpose.  Faunce  v.  Gray.  21 
Pick.  (Mass.)  243. 

3.  Criminal  Cases.  —  2  Hawk.  P.  C,  c.  46,  g  9; 
People  r .  McCrancy,  6  Park.  Cr.  Rep.  (Otsego 
Oyer  &  T.  Ct.)  49;  State  7'.  V^-ilentine.  7  Ired. 
L.  (29  N.  Car.)  225;  State  Bowen.  4  Mc- 
Cord  L.  (S.  Car.)  254;  Bostick  r.  State,  3 
1 1  uni  [ih .  f  Ten  n.)  344. 

4,  Deposition  Offered  as  Declaration  of  Witness. 
—  I  Greenl.  Ev.,  555. 

So  held  with  respect  to  pedigree.  Banert  -■. 
Day,  3  Wash.  (U.  S.)  243:  Lampton's  Succes- 
sion, 35  La.  Ann.  418;  Colvcrt  7\  Millstcad,  5 
Leigh  (Va.)  SS. 

The  Deposition  of  a  Deceased  Surveyor,  taken 
in  a  suit  between  other  parties,  is  admissible 
in  C(mnerli(>n  with  a  map  made  by  him,  to 
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6.  Competency  of  the  Witness  —  a.  Old  Rule  AS  TO  INTEREST.  —  Wit- 
nesses incompetent  to  testify  z>iva  voce  under  the  old  rule  excluding  the  testi- 
mony of  interested  parties  were  also  incompetent  as  deponents.' 

l>.  Modern  Rule  as  to  Interest. — The  rule  has  been  generally 
abolished  by  statute,  so  that  the  objection  of  interest  goes  to  affect  the  weight 
and  not  the  admissibility  of  the  testimony,  whether  given  viva  voce  or  by 
deposition.* 


prove  a  boundary.    Morton  v.  Folger,  15  Cal. 
275- 

Depositions  of  Persons  Deceased,  Taken  under  a 
Land  Commission  dcfL-ctivcly  execuled,  are  ad- 
missible in  ejectment.  Weems  v.  Disney,  4 
liar.  &  M.  (Md.)  156.  But  it  is  otherwise  un- 
less the  witnesses  are  proved  to  be  dead. 
Davis  V.  Batty,  i  Har.  &  J.(Md.)  264;  Howard 
Moale,  2  Har.  &  |.  (Md.)  249. 

The  Deposition  of  a  Testator,  though  improperly 
taken,  in  a  suit  between  him  and  his  children, 
is  admissible  in  a  suit  by  some  of  his  children 
contesting  his  will,  to  prove  the  cause  of  his 
estrangement  from  them.  Chaddickz'.  Haley, 
Si  Tex.  617. 

But  in  Massachusetts  a  deposition  inadmissible 
in  the  action  in  which  it  was  taken  to  prove  the 
facts  therein  stated  cannot  be  used  to  prove  the 
deponent's  declaration  as  to  the  facts,  though 
his  declaration  would  be  competent  to  prove 
the  facts.  Braintree  v.  Hingham,  i  Pick. 
(Mass.)  245. 

And  in  Tennessee  a  declaration  upon  oath  as 
to  a  boundary  may  be  proved  by  witnesses  who 
heard  them,  but  not  by  the  certificate  of  the 
magistrate  before  whom  they  were  made  in 
the  form  of  a  deposition.  Ross  v.  Cobb,  9 
Yerg.  (Tenn.)  463. 

1.  Old  Bule  as  to  Interest.  —  In  the  following 
cases  the  rule  was  applied  to  depositions: 

United  States.  —  The  Schooner  Thomas  and 
Henry  v.  U.  S.,  i  Brock.  (U.  S.)  367;  Person 
V.  Sanger,  Davies  (U.  S.)  252. 

Alabama.  —  Sadler  v.  Houston,  4  Port.  (Ala.) 
208;  Bower  v.  Saltmarsh,  19  Ala.  274. 

Arkansas.  —  Poison  v.  Powler,  15  Ark.  280; 
Pryor  v.  Ryburn,  16  Ark.  671. 

Kentucky. — Saunders  v.  Saunders,  2  Litt. 
(Ky.)  314;  Fletcher  v.  Sanders,  7  Dana  (Ky.) 
345,  32  Am.  Dec.  96;  Strader  v.  Graham,  7  B. 
Mon.  (Ky.)  633. 

Missouri.  —  Cozzens  v.  Gillispie,  4  Mo.  82. 

Texas.  —  Burleson  v.  Burleson,  28  Tex.  383. 

Vermont.  —  Pike  v.  Blake,  8  Vt.  400;  Porter 
V.  Rutland  Bank,  19  Vt.  410. 

See  the  title  Witnesses. 

The  identity  of  the  deponent's  name  with 
that  of  a  person  who  would  be  incompetent  is 
not  sufficient  to  exclude  the  deposition.  Coz- 
zens V.  Gillispie,  4  Mo.  82. 

Where  joint  plaintiffs  jointly  except  to  dep- 
ositions given  severally  by  the  husbands  of 
two  defendants  for  their  respective  wives,  the 
evidence,  if  competent  against  one  defendant, 
is  competent  against  both.  Allen  v.  Russell, 
78  Ky.  105. 

The  deposition  of  a  party  could  be  taken  and 
read  by  consent  under  the  rule.  Fletcher  v. 
Sanders,  7  Dana  (Ky.)  345,  32  Am.  Dec.  96. 

2.  Modern  Rule  as  to  Interest  —  Statutes  — 
United  States.  —  Cornett  v.  Williams,  20  Wall. 
(U.  S.)  226. 

Alabama.  —  Moore  v.  Hatfield,  3  Ala.  442; 
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Douglass  V.  Montgomery,  etc.,  R.  Co.,  37  Ala. 
638,  79  Am.  Dec.  76. 

Io7va.  —  Burrows  v.  Goodhue,  i  Greene 
(Iowa)  48. 

Maine.  —  Kidder  v.  Blaisdell,  45  Me.  461; 
Bliss  V.  Shuman,  47  Me.  248. 

Massachusetts. — Chase  v.  Breed,  5  Gray 
(Mass.)  440;  Crompton  v.  Anthony,  13  Allen 
(Mass.)  33. 

Minnesota.  —  Claflin  v.  Lawler,  I  Minn.  297; 
Hart  V.  Eastman,  7  Minn.  74. 

Missouri.  —  Ex  p.  Priest,  76  Mo.  229. 

Oregon.  —  Roberts  v.  Parrish,  17  Oregon  583. 

See  also  the  title  Witnesses. 

In  New  York  the  rule  excluding  the  depo- 
sition of  a  party  to  support  his  own  motion  in 
a  cause  applies  to  the  relator  in  mandamus. 
People  V.  Paton,  20  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  172. 

The  Vermont  statute  of  1852  admitted  the 
testimony  of  parties  in  open  court,  but  not 
their  depositions.  Armstrong  v.  Griswold,  28 
Vt.  376. 

Determining  Question  of  Competency.  —  It  is 

not  the  duty  of  the  commissioner  to  decide 
upon  the  competency  of  the  witness.  Carpen- 
ter V.  Dame,  10  Ind.125. 

"Waiver. —  In  some  states  the  objection 
should  be  made  before  the  magistrate  or  it  is 
deemed  waived.  Lyde  v.  Taylor,  17  Ala.  270; 
Gray  v.  Brown,  22  Ala.  262;  Hair  v.  Little,  28 
Ala.  236;  Brice  v.  Lide,  30  Ala.  647,  68  Am. 
Dec  148;  Thompson  v.  Rawles,  33  Ala.  29; 
Brooks  V.  Crosby,  22  Cal.  42;  Weil  v.  Silver- 
stone,  6  Bush  (Ky.)  698;  Hill  v.  Canfield,  63 
Pa.  St.  77;  Smith  v.  Profitt,  82  Va.  832;  Det- 
wiler  V.  Green,  l  W.  Va.  109.  Contra,  Pence 
V.  Waugh,  135  Ind.  143;  Whitney  z/.  Hey  wood, 
6  Cush.  (Mass.)  82;  Barton  v.  Trent,  3  Head 
(Tenn.)  167. 

A  party  who  has  read  his  cross-examination 
of  his  adversary's  witness  cannot,  by  objec- 
tion to  the  competency  of  the  witness,  exclude 
his  direct  testimony.  The  Brig  Osceola,  Olc. 
Adm.  450. 

If  the  adverse  party  questions  the  witness 
as  to  his  interest  in  the  suit,  he  is  concluded 
by  the  answers,  having  elected  that  mode  of 
proof.  King  v.  Upton,  4  Me.  387,  16  Am. 
Dec.  266.  And  a  party  who  has  taken  a  dep- 
osition and  offered  it  in  evidence  knowing 
that  the  witness  was  interested  is  not  entitled 
to  have  the  jury  charged  to  disregard  it. 
Whiteford  v.  Munroe,  17  Md.  135;  Walters  s'. 
Munroe,  17  Md.  154,  77  Am.  Dec.  328. 

If  a  cause  is  transferred  from  the  equity  to 
the  law  docket,  the  objection  is  waived  unless 
made  when  the  deposition  is  read  to  the  jury. 
Hampton  v.  Meek,  (Ky.  1891)  15  S.  W.  Rep. 
521. 

A  commission  will  not  be  denied  if  the  fact 
of  interest  is  disputed.  Pryor  v.  Ryburn,  16 
Ark.  671. 
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c.  Interest  Acquired  or  Lost  After  Taking  and  Before  Trial.  — 
In  general  the  competency  of  a  witness  is  determined  by  the  facts  existing  at 
the  time  of  taking  the  deposition,  and  if  he  is  interested  then  his  testimony 
is  inadmissible,  and  vice  versa,  no  matter  what  may  be  the  state  of  affairs  at 
the  trial.*  But  in  some  states  the  deposition  is  inadmissible  if  the  witness  is 
incompetent  at  the  time  of  the  trial.* 

d.  Change  in  Statute  as  to  Interest,  —  It  is  everywhere  within  the 
power  of  the  legislature  to  make  witnesses  competent  who  were  before  incom- 
petent, and  vice  versa.  And  if  such  a  change  has  been  made,  the  admissibility 
of  a  deposition  taken  before  the  change  is  to  be  determined  by  the  law  as  it 
stands  at  the  time  of  trial.* 

e.  Mental  Capacity.  —  The  mental  competency  of  the  witness  is  a  ques- 
tion for  the  court  upon  an  inspection  of  his  answers.'* 

7.  Competency  of  the  Testimony  -  Subject  to  the  General  Eules  of  Evidence.  —  The 
testim.ony  of  witnesses  by  deposition,  when  offered  as  a  substitute  for  their 
viva  voce  testimony,  is  subject  to  the  same  general  rules  of  exclusion  for 
irrelevancy,  immateriality,  and  incompetency,  as  if  it  were  given  in  open 
court.' 


A  party  who,  without  crossing  the  commis- 
sion, writes  at  the  foot  of  the  interrogatories, 
"  legal  objections  reserved,"  may  afterwards 
object  that  the  witness  is  incompetent  from 
interest.  Mcllvaine  v.  Franklin,  2  La.  Ann. 
622. 

When  Objections  to  Be  Made.  —  The  objection 
cannot  be  made  at  the  second  trial  if  not  made 
at  the  first.  McMillan  v.  Burlington,  etc.,  R. 
Co.,  56  Iowa  421.  But  when  properly  made 
it  may  be  passed  upon  on  appeal.  Mohawk 
Bank  v.  Atwater,  2  Paige  (N'.  Y.)  54;  Statham 
V.  Ferguson,  25  Gratt.  (Va.)  28. 

A  General  Objection  does  not  raise  the  question 
of  the  witness's  competency.  Preslar  v.  Stall- 
worth,  37  Ala.  402.  Contra,  Vanscoy  v.  Stinch- 
comb,  2g  \V.  Va.  263. 

Presumption.  —  Competency  will  be  presumed 
to  have  been  shown  unless  the  contrary  ap- 
pears fronn  the  finding.  Parks  Smith,  155 
Mass.  26. 

The  Grantor  of  the  Premises  in  Controversy  to 

one  party  claiming  them  is  not  disqualified. 
Galbreath  v.  Doe,  8  Blackf.  (Ind.)  366. 

fielease.  —  A  release  of  which  the  witness  is 
ignorant  will  not  remove  the  disqualification. 
Fitzpatrick  v.  Baker,  31  Ala.  563. 

If  a  witness  is  asked  in  cross-examinatiou 
whether  he  has  received  a  release  from  all 
liabilities  he  may  produce  one  from  his  own 
custody  as  a  part  of  his  testimony  without 
proving  its  execution  by  the  subscribing  wit- 
ness, and  the  party  calling  out  such  testimony 
is  estopped  fiom  denying  its  truth.  Citizens' 
Bank  v.  Nantucket  Steamboat  Co.,  2  Story 
(U.  S.UO. 

L  General  Bale  —  Disqualification  Belates  to 
Time  of  Deposition  —  Kni^lanJ.  —  Brown  t. 
Greenly,  2  Dick.  504:  Goss  v.  Tracy,  i  P. 
Wms.  287,  2  Vcrn.  O^fj;  Andrews  Palmer, 
I  Ves.  &  B.  21;  O'Callaghan  Murphy,  2  Sch. 
&  Lef.  158;  Jones  v.  Jones,  i  Cox  184;  Haws 
V.  Hand,  2  Atk.  615:  Cope  v.  Parry,  2  Jac.  iSj 
W.  538;  Lutterell  v.  Reynell,  i  Mod.  284; 
Ellis  V.  Doe,  10  Ga.  253. 

Kentucky.  —  Smithpeters  v.  Grifl^in,  10  B. 
Mon.  (Ky.)  259. 

Louisiana.  —  Wafer  v.  Hem  ken,  9  Rob.  (La.) 
203. 


Massachusetts.  —  Union  Bank  v.  Knapp,  3 
Pick.  (Mass.)  108;  Sabine  v.  Strong,  6  Met. 
(Mass.)  270. 

New  Hampshire.  — Scammon  v.  Scammon, 
33  N.  H.  52. 

Ne7u  York.  —  Fream  v.  Dickinson,  3  Edvv. 
Ch.  (N.  Y.)  300;  Hitchcock  v.  Skinner,  Hoffm. 
Ch.  (N.  Y.)  21;  Crary  v.  Sprague,  12  Wend. 
(N.  Y.)  41,  27  Am.  Dec.  no.  See  Fielden  v. 
Lahens,  2  Abb.  App.  Dec.  (N.  Y.)  in. 

Tennessee.  —  Ford  v.  Grieshaber,  2  Head 
(Tenn.)  435. 

Texas.  —  Lobdell  v.  Fowler,  33  Tex.  346. 
Vermont.  —  Reed  v.  Rice,  25  Vt.  171. 
Virginia.  — Smith  v.  Profitt,  82  Va.  832. 
IVashington.  —  Neis  v.  Farquharson,  9  Wash. 
508,  citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  610. 

See  the  title  Wit.nesses. 

2.  Disqualification  at  Time  of  Trial.  —  Jori^es  v. 
Scott,  2  .-Ma.  58;  Messimer  v.  McCray,  113  Mo. 
382:  Chess  V.  Chess,  17  S.  &  R.  (Pa.)  412; 
Seabright  v.  Seabright,  28  W.  Va.  415.  See 
the  title  Witnesses. 

3.  Effect  of  Change  in  Statute.  —  Mitchell  v. 
Haggenmcyer,  51  Cal.  108;  H^ynes  v.  Rowe. 
40  Me.  181;  Hartford  F.  Ins.  Co.  v.  Green,  52 
Miss.  332;  Oliver  v.  Moore,  12  Heisk.  (T^nn.) 
482;  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263. 
See  the  title  Witnesses. 

A  Release  accompanying,  the  commission  re- 
moves the  disqualification  of  the  witness. 
Oaks  V.  Weller,  16  Vt.  63. 

4.  Insanity.  —  The  deposition  of  an  inmate 
of  an  insane  asylum  may  be  taken  on  commis- 
sion, but  the  deposition  is  not  admissible  until 
the  court  has  examined  it  and  passed  upon  the 
mental  competency  of  the  witness.  Hand  v. 
Burrows,  23  Hun  (N.  Y.)  330.    See  the  title 

Wl  I  NESSKS. 

5.  Rules  Determining  Competency  of  the  Testi- 
mony. —  lili'is      Paiiic,  II  Nlicli.  92. 

The  Following  Cases  Illustrate  the  applica- 
tion o(  these  rules  to  depositions: 

United  States.  —  Roberts  v.  Cooper,  20  How. 
(U.  S.)  467;.  Dwyer  v.  Dunbar,  5  Wall.  (U.  S.) 
318;  Comstock  V.  Carnlcy,  4  Blatchf.  (U.  S.) 
58;  Alsop  r/.  Commercial  Ins.  Co.,  i  Sumn.(U. 
S.)45i :  Cambiosoi'.  Moffett,  2  Wash.  (U.  S.)98. 
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Where  Part  Inadmissible,  Rest  Not  Necessarily  Excluded.  —  If  a  part  of  the  testimony 
is  iiuidniissiblc,  the  unobjectionable  portion  is  not  therefore  to  be  excluded.' 

Court's  Discretion.  —  Sometimes  the  court  may,  in  its  discretion,  exclude  the 
objectionable  part  or  the  whole  deposition.* 

Usual  Practice.  —  But  usually  the  inadmissible  portion  is  detached  or  erased 
before  the  deposition  is  given  to  the  jury,  or  it  is  not  given  to  the  jury  and 
only  the  admissible  portion  is  read  to  them,*  or  the  whole  is  submitted  to 
them  w  ith  instructions  to  disregard  the  objectionable  part.* 


Alabama. —  Yarborough  v.  Hood,  13  Ala.  176; 
Bush  V.  Jackson  24  Ala.  273. 

CoHiucticut.  —  Canfield  v.  Squire,  2  Root 
(Conn.)  300,  I  Am.  Dec.  71. 

Florida.  —  Florida  R.,  etc.,  Co.  v.  Webster, 

25  Fla.  3()4. 

Georgia.  —  Harrison  v.  Henderson,  12  Ga.  19. 

Illinois.  —  Humphreys  v.  Powell,  I  111.  297; 
Ryan  v.  Brant,  42  111.  78;  Chisholm  v.  Beaver 
Lake  Luinber  Co.,  33  111.  App.  253. 

Indiana.  —  Hotchkiss  71.  Dailey,  2  Ind.  117; 
Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31  Ind.  283; 
Rooker  7>.  Rooker,  83  Ind.  226. 

Kansas.  —  Holmes  v.  Riley,  14  Kan.  131; 
Shepard  v.  Pratt,  16  Kan.  209. 

Kentucky.  —  M'Neil  v.  Dixon,  I  A.  K.  Marsh. 
(Ky.)  365,  10  Am.  Dec.  740. 

Maryland.  —  Brooke  v.  Berry,  2  Gill  (Md.)  83. 

Mississippi.  —  Stewart  v.  Swanzy,  23  Miss. 
502. 

New  York.  —  Walton  v.  Godwin,  54  Hun 
(N.  Y.)  387. 

Texas.  —  Eborn  v.  Zimpleman,  47  Tex.  503, 

26  Am.  Rep.  315;  Bass  v.  Mitchell,  22  Tex. 
285;  McCutchen  v.  Jackson,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  177. 

Vermont.  —  Wason  v.  Rowe,  16  Vt.  525; 
Nones  v.  Northouse,  46  Vt.  587;  Camp  v. 
Averill,  54  Vt.  320. 

Wisconsin.  —  Horton  v.  Arnold,  18  Wis.  212. 

See  the  title  Witnesses. 

1.  Where  Part  Inadmissible,  the  Unobjectionable 
Part  May  Be  Admitted. —  Hemphill  v.  Miller, 
16  Ark.  271;  Higgins  v.  Wortell,  18  Cal.  330; 
Atwater  v.  Morning  News  Co.,  67  Conn.  504; 
Estep  V.  Larsh,  21  Ind.  183;  Ramsey  v.  Flan- 
nagan,  33  Ind.  305;  Adae  v.  Zangs,  41  Iowa 
536;  Finlay  v.  Humble,  2  A.  K.  Marsh.  (Ky.) 
569;  Hamilton  v.  Scull,  25  Mo.  165;  Hill  v. 
Sturgeon,  28  Mo.  323;  Huntington  v.  Moore, 
I  N.  Mex.  489. 

In  Brinle  v.  Stitt,  (Neb.  1897)  73  N.  W. 
Rep.  223,  where  an  answer  to  an  interrogatory 
contained  both  competent  and  incompetent 
testimony  an  objection  viras  sustained  to  the 
entire  answer. 

Special  Agreement  —  Subject  to  Objections 
Noted,  but  None  in  Fact  Noted. —  It  has  been 
held  that  where  counsel  agree  that  a  deposition 
may  be  used  in  evidence  "  subject  to  the 
objections  noted,"  and  no  objections  are 
noted,  it  is  error  to  reject  a  part  thereof  which 
is  incompetent.  Erwin  v.  English,  57  Conn. 
562. 

Part  of  Deposition  Underscored  to  Attract  Atten- 
tion of  Jury. —  A  deposition  is  inadmissible  if 
parts  of  it  are  underscored  by  the  party  offer- 
ing it,  to  attract  the  attention  of  the  jury 
specially  thereto.  Knight  v.  Coleman,  iq  N. 
H.  118,49  Am.  Dec.  147. 

Where  the  Court  Excludes  a  Part  of  a  Deposition, 
the  party  need  not  offer  the  rest  if  he  does  not 
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care  to  do  so,  and  hence  cannot  complain  of 
its  admission.  Heintz  v.  O'Donnell,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  797. 

2.  Discretion  of  Court.  —  Lumley  v.  Gye,  23. 
L.  J.  Q.  B.  112;  Hiscox  v.  Hendrie,  27  Ala. 
216;  Crutcher  v.  Memphis,  etc.,  R.  Co.,  38 
Ala.  579;  Stites  v.  McKibben,  2  Ohio  St.  588. 

Party  Seeking  to  Exclude  Should  Point  Out  the 
Objections.  —  The  party  seeking  the  exclusion 
of  testimony  should  point  out  the  objectionable 
parts  of  the  deposition. 

Alabavia.  —  Litchfield  v.  Falconer,  2  Ala. 
280;  Spence  v.  Mitchell,  9  Ala.  744;  Wallis  v. 
Rhea,  10  Ala.  451;  Milton  v.  Rowland,  ri  Ala. 
732;  Donnell  v.  Thompson,  13  Ala.  440; 
Hatchett  v.  Gibson,  13  Ala.  587;  Melton  v. 
Troutman,  35  Ala.  535;  Love  v.  Dargan,  2r 
Ala.  583;  Newton  v.  Jackson,  23  Ala.  335; 
Hudson  V.  Crow,  26  Ala.  515;  Chamberlain  v. 
Masterson,  29  Ala.  299;  Walker  v.  Forbes,  31 
Ala.  9;  Walker  v.  Walker,  34  Ala.  469;  Salt- 
marsh  V.  Bower,  34  Ala.  613;  Taylor  v.  Strick- 
land, 37  Ala.  642. 

Illinois.  —  Steel  v.  Shafer,  39  111.  App.  185. 

Kentucky.  —  Wickcliffe  v.  Ensor,  9  B.  Mon. 
(Ky.)  253;  Louisville,  etc.,  R.  Co.  v.  Graves,  78 
Ky.  74. 

Minnesota.  —  Day  v.  Raguet,  14  Minn.  273. 
Vermont.  —  Hurlburt  v.  Hurlburt,  63  Vt.  667. 
Virginia. —  Harriman  v.   Brown,  8  Leigh 
(Va.)  697. 

A  general  objection  cannot  be  sustained  if 
any  part  of  the  deposition  appears  to  be  ad- 
missible, or  if  the  proponent  calls  attention  to. 
any  part  that  is  admissible  in  any  view  of  the 
case.  Kansas  City  First  Nat.  Bank  v.  Rush, 
85  Fed.  Rep.  539. 

3.  Usual  Practice  Where  Part  of  Deposition  In- 
admissible. —  Stepp  V.  National  L.,  etc..  Assoc., 
37  S.  Car.  417;  Smithwick  v.  Anderson,  2 
Swan  (Tenn.)  573;  Wood  v.  Stewart,  7  Vt.  149; 
Camp  V.  Averill,  54  Vt.  320;  Harriman  v. 
Brown,  8  Leigh  (Va.)  697;  Hansbrough  v.  Stin- 
nett, 25  Gratt.  (Va.)  495. 

It  is  not  error  to  refuse  to  allow  a  deposition 
to  be  taken  into  the  jury  room  at  the  request 
of  only  one  juror.  Lafoon  v.  Shearin,  95  N. 
Car.  391. 

The  jury  may  consider  both  the  questions- 
and  answers  as  evidence.  Clinton  Nat.  Bank 
V.  Torry,  30  Iowa  85. 

4.  Jacksonville  Southeastern  R.  Co.  v.  South- 
worth,  32  111.  App.  307,  135  111.  250;  Northfield  v. 
Plymouth,  20  Vt.  582;  Buster  Wallace,  4 
Hen.  &  M.  (Va.)  82;  Harriman  v.  Brown,  S 
Leigh  (Va.)  697. 

Failure  to  Request  Instructions  that  the  objec- 
tionable part  should  be  disregarded,  when  the 
court  offers  to  charge  the  jury  further  on  any 
point  desired  by  either  party,  is  a  waiver  of  a 
condition,  upon  which  the  deposition  was  ad- 
mitted by  consent,  that  such  instructions 
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8.  OflFering  Part  of  Deposition.  —  The  party  offering  a  deposition  in  evidence 
is  not,  as  a  rule,  bound  to  offer  or  read  the  whole  of  it,  but  what  is  not  read 
by  him  may  be  read  by  his  adversary.*  In  some  states  all  or  none  must  be 
offered.* 


should  be  given.  Buckley  t/.  Woodsum,  7  Me. 
204. 

Failure  to  ask  the  court  to  suggest  that  the 
jury  disregard  the  portion  not  read  to  them 
waives  objection  to  the  error  of  giving  the 
deposition  to  the  jury.  Shute  v.  Robinson,  41 
N.  H.  308. 

The  Fact  that  the  Objectionable  Part  Was  Not 
Entirely  Obliterated  when  the  deposition  went 
to  the  jury  is  not  error  if  the  attention  of  the 
court  was  not  called  thereto.  Hopkinson  v. 
Steel,  12  Vt.  582. 

Where  Incompetent  Evidence  Has  Once  Been  Re- 
ceived it  cannot  be  objected  to  at  a  later  stage 
of  the  trial.  Pickett  v.  Bates,  3  La.  Ann.  627; 
Eastman  v.  Harris,  4  La.  Ann.  193. 

If  No  Objection  Is  Made  to  an  Interrogatory 
none  can  be  made  to  a  responsive  answer 
thereto.  Alabama  G.  S.  R.  Co.  v.  Bailey,  112 
Ala.  167. 

If  an  Error  or  Omission  Is  Apparent  on  the  face 
of  depositions  it  is  proper  to  suppress  them 
rather  than  exclude  them  for  irrelevancy. 
Vaugine  -■.  Taylor,  i3  Ark.  65. 

Matter  Which  May  Become  Competent  in  the 
Coarse  of  the  Trial  should  not  be  suppressed  be- 
fore trial  for  irrelevancy.  Scales  v.  Desha,  16 
Ala.  308;  Pittsburgh,  etc.,  R.  Co.  z/.  Theobald, 
51  Ind.  246;  Covey  v.  Campbell,  52  Ind.  157; 
Taylor  v.  Elliott,  52  I  ml.  588.  See  also  Matter 
of  Searls,  22  X.  Y.  App.  Div.  140. 

Objection  that  the  Evidence  Is  Not  Relevant  to 
the  issue  is  waived  by  consent  to  amend  the 
pleadings  so  that  it  becomes  relevant.  Orr, 
etc..  Shoe  Co.      Hance,  44  Mo.  App.  461. 

Reversal. — Admission  of  a  deposition,  though 
improper,  is  not  ground  for  reversal  unless  it 
affected  the  verdict.  McCrary  v.  Deming,  38 
Iowa  527;  Fullam  v.  Goddard,  42  Vt.  162. 

Expression  of  Opinion.  —  What  appears  to  be 
an  expression  of  the  opinion  of  the  witness 
may  be  shown  by  the  deposition  as  a  whole  to 
be  in  truth  a  statement  of  fact.  Robinson  v. 
Litchfield,  112  Mass.  28.  See  Ellis  v.  Thomp- 
son, 28  N.  Y.  App.  Div.  236. 

But  it  is  error  to  compel  a  party  to  read  from 
a  deposition  the  witness's  opinion  and  theory 
as  to  how  an  accident,  which  was  the  sub- 
ject of  investigation,  occurred.  Whitlatch  v. 
Fidelity,  etc.,  Co.,  21  N.  Y.  App.  Div.  124. 

The  Contents  of  an  Existing  Public  Record  may 
be  proved  by  the  custodian  thereof,  with  ex- 
tracts of  the  same  made  by  him.  Job  v.  Teb- 
betts,  10  111.  376.  And  the  existence,  terms, 
and  destruction  of  a  judgment  may  be  proved 
by  the  deposition  of  the  clerk.  Green  .■. 
Stevens,  2  Duv.  (Ky.)  420. 

Depositions  Concerning  a  Capture  taken  officially 
by  a  public  agent  residing  abrtiad  are  evidence 
in  a  suit  against  liiin  l)v  the  captors.  Bing- 
ham     Cabbot.  S  Da!l.  (V .  S.)  i<,. 

A  Deposition  Which  Has  Been  Suppressed  cannot 
be  used  at  a  subsequent  trial.  House  v.  Camp, 
32  Ala.  541. 

A  Party  Who  Refuses  to  Attend  the  Examination 
cannot  ol)jecl  because  th(;  evidence  t;ikeii  i'; 
inferior  to  what  he  might  himself  have  pro- 


duced. State  Bank  t.  Rose,  2  Strobh.  Eq.  (S. 
Car.)  90. 

1.  Offering  Part  of  Deposition  —  Right  of  Ad- 
versary to  Read  Residue —  Alabama.  —  Edgar  v. 
McArn,  22  Ala.  796;  Bunzel  v.  Maas  (Ala. 
1897)  22  So.  Rep.  568. 

Georgia.  —  Williams  v.  Kelsey,  6  Ga.  365; 
McArdle  v.  Bullock,  45  Ga.  89. 

Iowa.  —  Van  Horn  v.  Smith,  59  Iowa  142. 
Maine.  —  Hammatt  v.  Emerson,  27  Me.  308; 
Webster  v.  Calden,  55  Me.  165. 

Minnesota.  —  Byers  v.  Orensstein,  42  Minn. 
386. 

Missouri. — Watson  v.  Race,  46  Mo.  App. 
546. 

Nebraska.  —  Converse  v.  Meyer,  14  Neb.  190. 
New  Hampshire.  —  Whitman  v.  Morey,  63  N. 
H.  448. 

New  York. — Smith  v.  Crocker,  3  N.  Y.  App. 
Div.  471;  Gellatly  v.  Lowery,  6  Bosw.  (N.  Y.) 
113- 

One  Who  Cross-examines  the  Deponent  cannot 
prevent  the  reading  of  the  cross-examination 
at  the  trial.  Memphis,  etc..  Packet  Co.  v. 
Pikey,  142  Ind.  304. 

Contradicting  Subsequent  Testimony  of  Witness. 
—  If  part  of  a  deposition  is  offered  to  contra- 
dict the  later  testimony  of  the-witness,  the  ad- 
verse party  may  read  so  much  of  the  rest  of 
the  deposition  as  tends  to  explain,  qualify,  or 
limit  what  has  been  read.  Webster  v.  Calden, 
55  Me.  165;  Whitman  v.  Morey,  63  N.  H.  448. 

A  Party  Who  Reads  the  Answer  of  His  Own  Wit- 
ness to  the  cross-e.xamination  thereby  admits 
the  truth  of  such  answer.  Texas,  etc.,  R.  Co. 
V.  Gay,  88  Tex.  in. 

Admission. —  In  Watson  v.  W'inston,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  852,  it  was  held 
that  a  party  was  entitled  to  read  any 
admission  contained  in  a  deposition  taken 
ex  parte  without  being  compelled  to  read 
the  whole  deposition.  The  court  cited  Parker 
V.  Chancellor,  78  Tex.  526;  Lacoste  v.  Bexar 
County,  28  Tex.  420. 

2.  Rule  in  Some  Jurisdictions  —  All  Must  £e 
Read,  or  None  —  United  .States.  —  Daw  son  Tow  n, 
etc.,  Co.  V.  WoodhuU,  67  Fed.  Rep.  451. 

Kansas.  —  Grant  v.  Pendery,  15  Kan.  236. 
New  Jersey.  —  Lanahan  v.  Lawton,  50  N.  J. 
Eq.  276. 

Pennsylvania.  —  Southwark      Ins.  Co. 
Knight,  6  Whart.  (F^a.)  327;  Thomas  v.  Miller, 
151  Pa.  St.  482.     Contra,  if  it  is  offered  against 
the  party  taking  it.     Calhoun  v.  Hays,  8  W . 
&  S.  (Pa.)  127,  42  Am.  Dec.  275. 

All  relating  to  one  subject  must  be  intro- 
duced, if  anything  is  oflercd  thereon.  Citi- 
zens' Bank  v.  Rhutasel,  67  Iowa  316. 

If,  after  reading  the  testimony  on  direct  ex- 
amination, the  proponent  refuses  to  read  that 
on  cross-examination,  what  has  been  read 
may  be  stricken  out  and  the  jury  instructed  to 
disregard  it.    Grant  v.  Pendery,  15  Kan.  236. 

It  is  not  erroneous  to  require  the  whole  dep- 
osition to  be  read  at  once.  Edwards  :■. 
Crenshaw,  30  Mo.  App.  510;  Slate  v.  Ray- 
burn,  31  Mo.  App.  385. 
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DEPOSITUM.  —  See  the  titles  BAILMENTS,  vol.  3,  p.  732;  DEPOSIT,  ante, 
p.  .i7(). 

DEPOT.  (Sec  also  DEPOT  GROUNDS,  post;  and  see  the  title  STATIONS.)  — 
A  depot  is  a  railway  station.*    The  word  also  denotes  a  place  where  military 


1.  Galveston,  etc.,  R.  Co.  v.  Thornsberry, 
(Tex.  1891)  17  S.  VV.  Rep.  521. 

"Depot"    and    "Station"   Synonymous.  —  In 

Goyeau  v.  Great  Western  R.  Co.,  25  Grant's 
Ch.  (U.  C.)  64,  it  is  said:  "  The  word  depot  is 
used  in  the  United  States,  and  is  used  also  in 
Canada,  as  synonymous  with  '  station;  '  it 
maybe  inaccurately;  but  the  question  is  not 
whether  the  word  is  accurately  used  when 
applied  to  a  passenger  station,  but  whether  we 
can  see  that  it  was  used  and  understood  in 
that  sense  by  these  parties.  *  *  *  The 
addition  of  the  word  depot  to  '  terminus ' 
appears  to  have  been  unnecessary.  It  was, 
however,  probably  used  in  the  United  States 
sense  as  designating  a  building  or  buildings 
for  the  taking  up  and  letting  down  of  passen- 
gers, and  also  for  the  deposit  of  goods." 

Passenger  Stations.  —  In  Louisville,  etc.,  R. 
Co.  V.  Com.,  (Ky.  1896)  33  S.  W.  Rep^  939,  it 
was  held  that  the  terms  "  passenger  station  " 
and  depot  were  equivalent. 

Not  Limited  to  Passenger  Depot.  —  In  Hum- 
phreys V.  McKissock,  140  U.  S.  313,  it  is  said: 
"  The  term  depot  in  the  mortgage  is  not  neces- 
sarily limited  to  a  place  provided  for  the  con- 
venience of  passengers  while  waiting  for  the 
arrival  or  departure  of  trains.  It  applies  also 
to  buildings  used  for  the  receipt  and  storage 
of  freight,  which,  when  received,  is  to  be 
safely  kept  until  forwarded  by  the  cars  of  the 
company  or  delivered  to  the  owner  or  con- 
signee." 

The  place  where  a  carrier  is  accustomed  to 
receive,  deposit,  and  keep  ready  for  transpor- 
tation cr  delivery,  merchandise,  is  a  depot 
within  the  general  signification  of  the  word. 
Maghee  v.  Camden,  etc.,  R.  Transp.  Co.,  45 
N.  Y.  514. 

Whether  Depot  Includes  Grounds.  —  The  owner 
of  a  piece  of  land  agreed,  in  writing,  to  convey 
it  to  a  railroad  company  for  depot  purposes. 
In  construing  this  provision  the  court  said: 
"  We  must,  then,  determine  the  meaning  of 
the  language  used  in  the  condition  in  contro- 
versy. The  ground  was  to  '  be  occupied  for 
the  west  part  of  the  depot,  and  a  part  of  the 
usual  buildings  erected  thereon.'  The  ground, 
it  is  to  be  noticed,  was  to  be  occupied  for 
part  only  of  the  depot  and  buildings  of  that 
station.  The  word  depot  is  not  used  here  to 
mean  a  building;  for  a  street  intervened  to 
prevent  a  union  of  the  west  part  of  a  building 
with  an  eastern  part  thereof.  Besides,  part  of 
the  usual  buildings  were  to  be  erected 
thereon.  Clearly  the  words  '  the  depot  '  mean 
the  entire  grounds  used  by  the  company  for 
its  business  purposes  with  the  public  at  that 
station."  Pittsburg,  etc.,  R.  Co.  v.  Rose,  24 
Ohio  St.  229. 

Approaches  and  Passways.  —  A  complaint 
alleged  that  a  depot  was  not  sufficiently 
lighted.  It  was  held  that  under  this  allegation 
proof  was  admissible  that  a  passvvay  was  not 
lighted.  The  court  said:  "  It  is  true  that 
there  was  no  averment  in  the  petition  that  the 
passway  was  not  lighted;  but  the  more  com- 
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prehensive  allegation  was  made  that  the 
'  depot  was  not  lighted  so  as  to  allow  plaintiff 
to  get  off  with  safety.'  The  term  depot  is  suffi- 
ciently broad  to  embrace  within  its  meaning  a 
passway  used  for  the  convenient  and  safe 
egress  and  ingress  of  passengers.  It  is  not 
restricted  in  its  signification  to  the  house  or 
structure  used  also  for  their  convenience  in 
this  respect.  It  means  a  railway  station. 
(Webster's  Diet.)  This  could  include  the  sur- 
rounding grounds,  a  walk  leading  from  the 
building  or  house  affording  shelter  to  passen- 
gers to  the  cars,  and  other  approaches 
thereto."  Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry.  (Te,x.  1891)  17  S.  W.  Rep.  523. 

Station  at  a  Coal  Bank.  —  Where,  by  the  terms 
of  the  contract  granting  to  a  railroad  company 
certain  franchises,  the  company  were  not  to 
build  or  allow  more  than  one  other  depot  be- 
tween certain  points,  it  was  held  that  a  station 
at  a  coal  bank  where  trains  merely  stopped  to 
take  or  leave  cars,  connected  with  this  trade, 
was  not  a  d.epQt  within  the  meaning  of  the  con- 
tract. Mahaska  County  R.  Co.  v.  Des  Moines 
Valley  R.  Co.,  28  Iowa  437. 

Platform.  —  A  dej'ot  is  a  place  where  passen- 
gers are  received  and  left,  and  freight  depos- 
ited; it  is  a  place  of  deposit.  Accordingly,  a 
platform  for  the  accommodation  of  passengers, 
to  which  was  connected  an  old  baggage  car 
which  served  as  a  shelter,  at  which  mail  trains 
stopped  and  other  trains  when  flagged,  at 
which  there  was  no  agent  and  no  tickets  were 
sold  or  freight  way-billed,  but  to  which  tickets 
were  sold  at  other  stations,  but  freight  not 
billed,  is  a  "  depot  or  station  "  within  the 
meaning  of  an  act  providing  that  no  railroad 
shall  abandon  any  depot  or  station  after  it  has 
been  established  a  year,  except  by  approval  of 
the  railroad  commissioners.  State  v.  New 
Haven,  etc..  Co.,  37  Conn.  153. 

Burglary  —  Building.  —  Within  a  statute  de- 
fining burglary  as  breaking  or  entering  any 
shop,  store,  warehouse,  or  other  building,  in 
which  any  goods,  wares,  or  merchandise  are 
deposited,  with  intent  to  steal,  it  was  held  that 
a  depot  was  within  the  general  words  "  other 
building."  The  court  said:  "  This  rule  is 
invoked  by  defendant,  who  contends  that 
a  depot  of  a  railroad  company  is  not  included 
in  the  general  designation  '  other  building,' 
because  it  is  not  of  the  same  kind  as  those 
specifically  named.  A  depot  of  a  railroad 
company  is  as  well  known  by  that  designation 
to  be  a  building  as  any  other  of  the  buildings 
mentioned  in  the  section.  Webster  defines 
depot  to  be  ■  a  place  of  deposit  for  storing 
goods;  a  warehouse;  a  storehouse.'  Worces- 
ter defines  it  as  '  a  place  where  any  kind  of 
goods  is  deposited;  a  storehouse;  a  ware- 
house.' Now,  a  warehouse  is  one  of  the 
buildings  specially  named  in  the  section,  and 
a  depot  is  a  building  of  a  like  kind,  included 
under  the  general  words  '  other  building.' 
We  think  the  indictment  sufficient. "  State  i'. 
Edwards,  log  Mo.  315.  See  also  State  i>. 
Shields,  89  Mo.  259;  Stokes  v.  State,  84  Ga.  258. 
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stores  or  supplies  are  kept,  or  troops  assembled.* 

DEPOT  GROUNDS.  (See  also  the  titles  FENCES ;  STATIONS ;  and  see 
Depot,  ante.)  —  Depot  grounds  have  been  defined  to  be  the  place  where  pas- 
sengers get  on  and  off  trains,  and  where  goods  are  loaded  and  unloaded,  and 
to  be  all  grounds  necessary  and  convenient  and  actually  used  for  such  purposes 
by  the  public  and  by  the  railroad  company.* 

DEPRECIATION.  —  Reduction  of  worth.^ 

DEPRIVATION.  —  In  English  ecclesiastical  law,  deprivation  is  an  ecclesias- 
tical sentence  whereby  an  incumbent  being  legally  discharged  from  officiating 
in  his  benefice  with  cure,  the  church  pro  tempore  becomes  void.^ 

DEPRIVE.  —  To  deprive  means  to  take  from.' 


1.  Military  Depot.  —  Caldwell's  Case,  19 
Wall.  (U.  S.)  268.  In  that  case  it  was  held 
that  in  a  contract  made  for  the  transportation 
of  military  supplies  and  stores,  and  in  the 
presence  of  actual  war,  the  terms  "  posts," 
flepots,  and  "  stations  "  were  to  be  taken  in 
their  military  sense,  and  not  in  the  sense  of 
railway  posts,  depots,  and  stations.  The  court 
said:  "  The  term  '  post'  in  this  instrument 
means  a  military  establishment  where  a  body 
of  troops  is  permanently  fixed;  'station' 
means  a  place  or  department  where  a  military 
duty  is  to  be  discharged,  or  the  synonym  of 
ilepot,  a  place  where  military  stores  or  supplies 
are  kept,  or  troops  assembled.  To  apply  them 
otherwise,  would,  we  think,  be  giving  a  forced 
consiruction  to  language  used  in  the  presence 
of  actual  war,  in  reference  to  military  stores, 
and  in  reference  to  their  transportation  from 
one  military  position  to  another,  as  the  neces- 
sities of  the  army  should  require." 

2.  Grosse  7>.  Chicago,  etc.,  R.  Co.,  91  Wis. 
482.  See  also  Dinwoodie  v.  Chicago,  etc.,  R. 
Co.,  70  Wis.  160;  McDonough  v.  Milwaukee, 
etc.,  R.  Co.,  73  Wis.  223;  Plunkett  v.  Minne- 
apolis, etc.,  R.  Co.,  79  Wis.  222. 

Proof  that  ordinary  trains  must  run  to  a  cer- 
tain point  beyond  a  switch  near  a  depot  in 
order  to  switch  off  to  a  side-track  on  the  dppot 
grounds,  is  not  sufficient  to  justify  a  court  in 
setting  aside  a  verdict  on  ihe  ground  that  the 
track  from  the  switch  to  said  point  was  within 
the  depot  grounds  within  the  meaning  of  an 
exception  to  a  statute  requirint;  railroad  com- 
panies to  fence  their  tracks.  "A  depot,"  said 
the  court,  "  is  a  place  where  passengers  get  on 
and  off  the  cars,  and  where  goods  are  loaded 
and  unloaded;  and  all  grounds  necessary  or 
convenient  and  actually  used  for  these  pur- 
poses are  included  in  depot  grounds."  This 
is  a  question  for  the  jury.  Fowler  i'.  Farmers' 
L.  Si  T.  Co.,  21  Wis.  77.  And  see  Blair  v. 
Milwaukee,  etc.,  R.  Co.,  20  Wis.  254. 

3.  Webster's  Diet. 

A  testator  gave  to  his  widow  his  personal 
estate,  including  his  farming  implements  and 
stock,  for  life,  declaring  that  she  should  not  be 
liable  to  account  for  any  diminution  or  drpre- 
rlntion  in  the  farming  implements  or  stock, 
and  after  her  decease  he  gave  the  residue  to 
his  children.  It  was  held  that  the  widow  took 
an  absolute  interest  in  the  farming  imple- 
ments and  stock.  Breton  -■.  Mockett,  9  Ch. 
Div.  95.    See  generally  the  title  Wills. 

4.  Martin  v.  Mackonochie,  3  Q.  B.  Div.  751. 


5.  Take  and  Deprive  —  Eminent  Domain.  (See 
also  the  title  Eminent  Domain.)  —  The  consti- 
tution oi  Pennsylvania  provided  that  the  citizen 
could  not  "  be  deprived  of  his  life,  liberty,  or 
property,  unless  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  It  has  been  held  that 
the  word  deprived  had  the  same  meaning  as 
"  taken  "  as  that  word  was  used  in  another 
section  of  the  constitution  forbidding  the  tak- 
ing of  property  without  just  compensation. 
The  court  in  Sharpless  v.  Philadelphia,  21  Pa. 
St.  167,  said:  "The  ninth  section  of  article 
nine  declares  that  the  '  citizen  cannot  be 
deprived  of  his  life,  liberty,  or  property,  unless 
by  the  judgment  of  his  peers  or  the  law  of  the 
land.'  The  word  deprived,  in  this  section, 
has  received  the  same  construction  as  the 
word  '  taken  '  in  section  ten,  and  for  reasons 
equally  clear  and  strong.  It  cannot  be  said 
that  a  citizen  is  deprived  of  his  property  when 
he  is  left  in  the  undisturbed  possession  of  it, 
whatever  taxation  may  be  imposed  on  it." 
See  also  Dorman  v.  State,  34  Ala.  240;  Grant 
V.  Courter,  24  Barb.  (N.  Y.)  232. 

In  Wynehamer  v.  People,  13  N.  Y.  467,  it  is 
said;  "  Dejrrived  is  there  used  in  its  ordinary 
and  popular  sense,  and  relates  simply  to 
divesting  of,  forfeiting,  alienating,  taking 
away  property.  It  applies  to  property  in  the 
same  sense  that  it  does  to  life  and  liberty,  and 
no  other.  Prohibiting  the  sale  of  property, 
except  under  and  in  pursuance  of  a  license, 
and  for  certain  specified  purposes,  is  in  no 
sense  depriving  a  person  of  it."  See  also 
Munn  V.  Illinois.  94  U.  S.  123. 

Dower.  (See  also  the  title  Dower.) —  Under 
a  statute  which  provides  that  "  if  a  woman  is 
deprived  of  the  provision  made  for  her,  by  will 
or  otherwise,  in  lieu  of  dower,  she  may  be  en- 
dowed anew,  in  like  manner  as  if  such  provi- 
sion had  not  been  made,"  a  woman  is  so 
deprived  if  all  the  property  of  the  testator  is 
taken  or  required  for  the  payment  of  his  debts. 
Thompson  7>.  McGaw,  i  \let  (Mass.)  66. 

Succession  Tax.  (See  also  the  title  SfccES- 
sion  Ta.xes  ) — One  who  succeeds  to  certain 
property  for  life,  having  up  to  the  time  of  his 
succession  been  entitled  to  an  annuity  out  of 
the  property,  is  deprived  of  that  annuity  within 
the  meaning  of  a  succession-lax  act  which 
provides  that  an  allowance  shall  be  made  in 
assessing  the  tax  where  the  "  successor,  upon 
taking  a  succession,  shall  be  bound  to  relin- 
([iflsh  or  to  be  deprived  of  any  other  property." 
Braybrooke  v.  Alty.-(jen.,  9  H.  L.  Cas.  150. 
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Whether  Deputy  Is  a  Public  Officer. 


CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles :  ACKNOWLEDGMENTS,  vol.  i,  p.  496;  AGENCY,  vol.  i. 
p.  930;  ARREST,  vol.  2,  p.  832;  ATTORNEY-GENERAL,  vol.  3,  p.  484; 
CORONERS,  vol.  7,  pp.  603,  614;  DE  FACTO  OFFLCERS,  vol.  8,  p.  771; 
FALSE  LMPRLSONMENT;  LLLEGAL  CONTRACTS;  NOTARLES 
PUBLLC ;  OFFLCLAL  BONDS;  PROSECUTLNG  ATTORNEYS ; 
PUB  LLC  OFFLCERS;  SHERLFFS  AND  CONSTABLES. 

I.  Definition.  —  A  deputy  is  one  who,  by  appointment,  exercises  an  office 
in  another's  right,  having  no  interest  therein,  but  doing  all  things  in  his  prin- 
cipal's name,  and  for  whose  misconduct  the  principal  is  answerable.* 

Distinguished  from  Assignee  of  Office.  —  It  has  been  said  that  there  is  a  great  differ- 
ence between  a  deputy  and  an  assignee  of  an  office,  for  an  assignee  is  a  person 
who  has  an  estate  or  interest  in  the  office  itself,  and  does  everything  in  his 
own  name,  for  whom  his  grantor  is  not  answerable  except  in  special  cases.'* 

Distinguished  from  Assistant. —  Nor  is  a  deputy  equivalent  to  a  mere  assistant, 
in  that  the  deputy,  generally  speaking,  possesses  all  the  powers  of  his  princi- 
pal. Thus  it  has  been  said  that  where  a  clerk  desires  to  confide  the  business 
of  administering  oaths  to  witnesses,  to  one  of  his  assistants  who  is  not  a 
deputy,  the  court  may  specially  empower  such  assistant ;  but  a  deputy,  by  the 
very  act  and  authority  which  constitute  him  such,  has  power  to  do  any  act 
which  his  principal  may  do.* 

II  Whethek  Deputy  Is  a  Public  Officer  —  special  Deputy.  —  It  has  been 
held  that  a  special  deputy  is  in  no  sense  a  public  officer,  but  is  merely  the 
private  agent  or  officer  of  the  principal.* 

General  Deputy.  —  And  it  has  been  held  that  at  common  law  even  a  general 
deputy  is  not  a  public  officer  where  he  is  not  appointed  by  the  public  nor  by 
virtue  of  any  special  public  authority,  and  does  not  give  bond  or  take  the  oath 
of  office,  but  his  appointment  is  made  by  the  principal  by  virtue  of  the  gen- 
eral legal  power  in  all  ministerial  officers  of  deputing  their  powers.*  But  in 
several  jurisdictions  certain  classes  of  general  deputies  have  been  recognized 
as  officers  by  statute.* 

1.  Deputy  Defined.  —  Shrewsburie's  Case,  9  v.  Lawton,  14  Wis.  202,  80  Am.  Dec.  769.  See 
Coke  42;  Erwin  v.  U.  S.,  37  Fed.  Rep.  475;  also  Campbell  v.  Hevvlitt,  16  Q.  B.  258,  71  E. 
Carter  v.  Hornback,  139  Mo.  238,  citing  5  Am.  C.  L.  258;  Dayton  v.  Lynes,  30  Conn.  351. 
AND  Eng.  Encyc.  of  Law  (ist  ed.)  623;  People  A  Deputy  Sheriff  Is  Not  a  State  Officer,  within 
V.  Barker,  14  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  the  meaning  of  art.  9,  ^  iS,  of  the  Constitution 
360,  citing  5  Am.  and  Eng.  Encyc.  ok  Law  (ist  of  Missouri,  declaring:  "  In  cities  or  counties 
ed.)  623;  Willis  ?/.  Melvin,  8  Jones  L.  (53  N.  having  more  than  two  hundred  thousand  in- 
Car.)  62;  Piland  v.  Taylor,  113  N.  Car.  i.  habitants,  no  person  shall  at  the  same  time  be 

But  for  conflict  of  authority  as  to  the  neces-  a  state  officer  and  an  officer  of  any  county,  city, 

sity  for  the  acts  of  the  deputy  to  be  done  in  the  or  other  municipality."    State  v.  Bus,  135  Mo. 

principal's  name,  see  infra,  this  title.  Nature  325. 

and  Extent  of  Authority — In    Whose  Name  6.  General  Deputies  Recognized  as  Public  Officers 

Deputy  Arts.  by  Statute.  —  .  /  Deputy  Marshal\\-a.%  been  rccog- 

2.  Deputy  Distinguished  from  Assignee  of  Office.  nized  by  the  laws  of  the  United  States  as  being 
—  Shrewsburie's  C;isc,  9  Coke  42.  a  public  officer.     U.  S.  r'.  Martin,  17  Fed.  Rep. 

3.  Deputy  Distinguished  from  Assistant.  —  EUi-  150;  U.  S.  v.  Tinklepaugh,  3  Blatchf.  (L'.  S.) 
son  -'.  Stevenson.  6  T.  15.  Mon.  (Ky.)  271.  430. 

4.  Special  Deputy  Not  a  Public  Officer.  —  Kav-  Ukervise.  a  Deputy  Sheriff  hiishccn  recognized 
anaugh      State,  41  Ala.  399;  Meyer  v.  Bishop,  as  a  public  officer  by  statute  in  several  of  the 

27  N.  J.  Eq.  \\\,  affirmed  Meyer  v.  Patcrson,  states.      Dayton    v.    Lynes,    30   Conn.  351; 

28  N.  J.  Eq.  239.  Compare  Putman  v.  State,  49  Draper  v.  Arnold,  12  Mass.  449;  Campbell  v. 
Ark.  449.  Phelps,  I  Pick.  (Mass.)  62,  ti  Am.  Dec.  139; 

6.  General  Deputy  Not  a  Public  Officer  at  Com-  Robinson  v.  Ensign,  6  Gray  (Mass.)  300;  Towns 

mon  Law.  —  Jeffries        llarringion,    11   Colo.  Harris,  13  Tex.  507;  Eastman  v.  Curtis,  4 

191;  Waldcn  7y.  Davison,  15  Wend.  (N.  Y.)  579;  Vt.  6r6;  Flanagan  v.  Hoyt,  36  Vt.  565,  86  Am. 

Willis  V.  Melvin,  8  Jones  L.  (53  N.  Car.)  62 ;  Dec.  675. 

Coltraine  v.  McCain,  3  Dev.  L.  (14  N.  Car.)  308,  Deputy  Clerk.  —  Under  the  Territorial  .Acts  of 

24  Am.  Dec.  256;  Warwick  7/.  State,  25  Ohio  Oregon  of  1856,  the  deputy  clerk  was  an  indc- 

St,  21;  Nelson  v.  Troy,  11  Wash.  435;  Russell  pendent  officer,  and  not  a  mere  deputy  in  the 
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m.  Appointment  and  Qualification  —  1.  What  Duties  May  Be  Deputed  — 
Ministerial  Duties.  —  It  is  well  established,  as  a  general  rule,  that  where  the  duties 
of  a  i)ublic  office  are  of  a  ministerial  character,  they  may  be  discharged  by 
deputy,'  except  where  they  are  expressly  required  by  law  to  be  performed  by 


ordinary  sense  of  that  term,  and  was  clothed 
with  certain  powers  and  duties  separate  and 
distinct  from  those  of  the  clerk.  Willamette 
Falls  Canal,  etc.,  Co.  7'.  Gordon,  6  Oregon  175. 

1.  Deputation  of  Ministerial  Duties.  —  Taylor  v. 
Brown,  4  Cal.  188,  60  Am.  Dec.  604;  Guyman 
-'.  Burlingame,  36  III.  201;  Dungan  v.  Hall,  64 
111.254;  Abrams  7'.  Ervin,  9  Iowa  87;  Eldridge 

Deets,  4  Kan.  App.  242;  Page  v.  Hardin,  8 
H.  Mon.  (Ky  )  662;  Morton  v.  Waring,  18  B. 
Mon.  (Ky.)  82;  Small  v.  Field,  102  Mo.  104, 
< /V///;'  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
624;  Poivell  V.  Tuttle,  3  N.  Y.  396;  Prickett  v. 
Cleek,  13  Oregon  416;  Bonds  v.  State,  Mart. 

Y.  (Tenn.)  143,  17  Am.  Dec.  795;  Crane  z'. 
Adams,  9  New  Bruns.  59. 

Deputy  Clerk  of  Court.  —  A  deputy  clerk  of  a 
court  has  the  same  power  to  administer  an  oath 
that  his  principal  has.  People  v.  Waite,  102 
Cal.  251;  Willingham  State,  21  Fla.  777;  Mc- 
Kinnon  v.  McCollum,  6  Fla.  376;  Finn  v. 
Rose,  12  Iowa  565;  Wood  v.  Bailey,  12  Iowa 
46;  Torrans  v.  Hicks,  32  Mich.  307;  State  v. 
Barrett,  40  Minn.  65. 

Also,  it  has  been  held  that  the  duty  of  the 
register  of  the  court  of  issuing  a  commission 
to  take  a  deposition,  \xviA^x  a^n  Alabama  statute, 
may  be  exercised  by  a  deputy.  Merlette  v. 
State,  100  Ala.  42. 

In  Willingham  v.  State,  21  Fla.  761,  it  was 
held  that  the  duty  imposed  byslatute  upon  the 
clerk  of  the  circuit  court  to  draw  from  the  box 
the  names  of  persons  to  serve  as  grand  jurors 
at  a  term  of  court  may  be  performed  by  a  dep- 
uty as  being  a  ministerial  duty.  See  also  State 
V.  Payne,  6  Wash.  563. 

In  Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.)  440, 
it  was  held  that  the  deputy  has  a  right  to  sub- 
scribe the  principal  clerk's  name  to  a  copy  of 
a  will  to  be  filed  in  a  suit  pending  between  the 
personal  representatives  of  the  testator  and  the 
trustees  of  his  widow. 

For  a  discussion  of  the  power  of  clerks  of 
court  to  take  acknowledgments  by  deputy,  see 
the  title  Acknowledgments,  vol.  i,  p.  496. 

Deputy  Sheriff.  —  It  has  been  held  that  a  dep- 
uty sheriff  may  execute  a  writ  of  ad  quod 
damnum  issued  upon  an  application  for  the 
creation  rf  a  will.  Gay  v.  Caldwell,  Hard. 
(Ky.)  68;  Wroe  v.  Harris,  2  Wash.  (Va.)  126. 

And  in  Henry  r.  Halsey,  5  Smed.  &  M. 
(Miss.)  573,  it  was  held  that  the  service  of  a 
writ  by  a  general  deputy  sheriff  was  valid, 
although  another  person  was  especially  depu- 
tized to  serve  it.  See  also  Union  Bank  v. 
Lowe,  Meigs  (Tenn.)  225 

But  under  statute  in  Massachusetts'\l\\&.'s>\iQe.x\ 
held  that  writs  de  homine  replcgiando  and  of 
forcible  entry  and  detainer  can  onlv  be  served 
by  the  sheriff.    Wood  v.  Ross,  11  Mass.  276. 

The  sheriff  can  execute  a  writ  against  his 
deputy,  but  the  deputy  cannot  execute  one 
against  the  sheriff.  Ford  v.  Dyer,  26  Miss.  244. 
The  court  in  this  case  said  :  "  The  distinction  is 
obvious.  The  sheriff  acts  in  his  own  name 
and  by  virtue  of  his  official  authority.  The 
deputy  acts  in  the  name  of  the  sheriff  and  by 
virtue  of  the  authority  from  him  derived." 


Also,  it  has  been  held  that  where  an  execu- 
tion is  issued  to  a  sheriff  against  one  of  his 
deputies,  he  cannot  deliver  it  to  that  deputy  to 
execute.  Holbrook  v.  Brennan,  6  Daly  (N.  Y.) 
46. 

In  Tillotson  v.  Cheetham,  2  Johns.  (N.  Y.)  63. 
it  was  held  that  a  writ  of  inquiry  of  damages 
might  be  executed  before  a  sworn  deputy 
sheriff,  the  act  of  presiding  in  such  case  being 
a  ministerial  duty.  Bui  see  Haberstroh  v. 
Toby,  9  Phila.  (Pa.)  614. 

Also,  in  Crane  v.  Adams,  9  New  Bruns.  59,  it 
was  held  that  the  duty  of  a  sheriff  on  the  trial 
of  a  claim  under  a  writ  de  proprietate  probanda 
is  not  a  judicial  duty  and  may,  therefore,  be 
performed  by  a  deputy  sheriff. 

A  deputy  sheriff  may  sell  lands  on  execution 
and  execute  a  deed  to  the  purchaser  as  in  the 
name  of  the  sheriff,  and  it  is  not  necessary  to 
show  any  special  authority  from  the  sheriff  to 
his  deputy.  Jackson  v.  Davis,  18  Johns.  (N. 
Y.)  7;  Haines  v.  Lindsej"-,  4  Ohio  88. 

L'nder  the  Vi^-ginia  Act  of  February,  1814, 
for  the  sale  of  land  forfeited  for  nonpayment  of 
taxes,  the  deputy  sheriff,  as  well  as  the  high 
sheriff,  was  held  to  be  competent  to  make  such 
sales.    Chapman  v.  Bennett,  2  Leigh  (Va.)  329. 

But  in  Rockbold  v.  Barnes,  3  Rand.  (Va.) 
473,  it  was  held  that  where  land  is  sold  for  a 
sheriff  by  his  deputy  for  nonpayment  of  taxes, 
and  a  conveyance  is  made  by  the  deputy,  it  is 
indispensably  necessary,  in  order  to  give  effect 
to  the  deed,  that  it  should  be  proved  that  the 
one  is  sheriff  and  the  other  is  deputy. 

In  Deliesseline  v.  Bunch,  Harp.  L.  (S.  Car.) 
226,  it  was  held  that  a  deputy  sheri'T  executing 
a  process  is  authorized  to  take  bail. 

InDunlapz'.  McFarland,  25  Kan.  488,  it  was 
held  that  where  a  deputy  sheriff  serves  an 
order  of  attachment,  he  may  administer  the 
oath  to  the  appraisers  appointed  to  appraise 
the  attached  property. 

Deputy  Constable.  —  At  common  law,  a  con- 
stable can  delegate  his  authority  to,  or  act  by, 
a  deputy  in  the  discharge  of  his  ministerial 
functions.  Medhurst  v.  Waite,  3  Burr.  1250; 
Rex  V.  Clarke,  i  T.  R.  679;  Taylor  7>.  Brown. 
4  Cal.  1S8.  60  Am.  Dec.  604;  Jobson  v.  Fennell, 
35  Cal.  711;  Lawson  v.  Buzines,  3  Harr.  (Del.) 
416;  Prickett  v.  Cleek,  13  Oregon  417. 

But  it  has  been  held  that  it  must  appear  that 
the  constable  was  unable  to  perform  the  duties 
of  his  office  faithfully,  either  by  reason  of  per- 
sonal disability  or  in  consequence  of  the  vol- 
ume of  the  business.  Deputy  Constables,  4 
Pa.  Dist.  Rep.  217. 

In  Hawk.  P.  C,  bk.  2,  c.  10,  §  36,  it  is  said: 
"  Inasmuch  as  the  office  of  a  constable  is  wholly 
ministerial,  and  no  way  judicial,  it  seems  that 
he  may  appoint  a  deputy  to  execute  a  warrant 
directed  to  him  when,  by  reason  of  sickness, 
absence,  or  otherwise,  he  cannot  do  it  himself. 
*  *  *  Yet  I  do  not  find  it  settled  that  a  con- 
stable can  make  a  deputy  without  some  such 
special  cause."  See  also  Rex  v.  Stubbs,  2  T. 
R.  403;  Kaysen  v.  Steele,  13  Utah  260. 

And  it  has  been  held  that  a  constable  cannot 
appoint  a  permanent  deputy  for  the  general 
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the  ofificer  in  person.* 

Judicial  Duties.  —  But  judicial  authority  cannot  be  delegated  or  vested  in  a 
deputy,  unless  authorized  by  statute,*  because  in  such  case  the  officer's  judg- 
ment and  discretion  are  relied  on  in  matters  relating  to  his  office,  and  they  may 
be  presumed  to  be  the  consideration  of  the  grant  of  office.^ 

Office  of  Mixed  Judicial  and  Ministerial  Functions.  —  And  accordingly,  in  the 
absence  of  statute,  where  the  duties  of  an  office  are  partly  of  a 
judicial  and  partly  of  a  ministerial  nature,  the  ministerial  *  and  not  the 


discharge  of  the  duties  of  his  office.  Rex 
Stubbs,  2  T.  R.  403;   Medhurst  v.  Waite,  3 
Burr.  1259;  Prickett  v.  Cleek,  13  Oregon  417; 
Kaysen  v.  Steele,  13  Utah  260.    Compare  Mc- 
Cormick      Miller,  3  P.  &  W.  (Pa.)  230. 

Deputy  Sexton.  —  In  Burial  Board  v.  Thomp- 
son, L.  R.  6  C.  P.  445,  it  was  held  that  a  sex- 
ton may  delegate  the  performance  of  his  duties 
to  a  deputy.  The  court  in  this  case  said:  "  If 
a  person  is  appointed  to  some  function,  or 
selected  for  some  employment,  to  which 
peculiar  personal  skill  is  essential  —  as  a 
painter  engaged  to  paint  a  portrait  —  he  can- 
not hand  it  over  to  some  one  else  to  perform; 
but  where  the  thing  to  be  done  is  one  which 
any  reasonably  competent  person  can  do 
equally  well,  or  when  any  discretion  to  be  e.v- 
ercised  is  in  respect  of  a  merely  ministerial 
act,  a  deputy  may  be  appointed.  It  seems  to 
me  clear  that  acts  to  be  done  by  the  sc-\ton  fall 
within  the  latter  class." 

For  a  discussion  of  the  power  of  notaries 
public  to  delegate  their  powers  to  deputies,  see 
the  title  Notariks  I'ubi.ic. 

For  a  discussion  of  the  question  of  the  power 
of  a  coroner  to  appoint  a  deputy,  see  the  title 
Coroners,  vol.  7,  p.  614. 

As  to  the  power  of  public  officers  in  general 
to  delegate  their  powers,  see  the  title  PtntLic 

OfFII'KRS. 

1.  Principal  Required  by  Statute  to  Perform  Min- 
isterial Duties  in  Person.  —  Rex  v.  Lenthal,  3 
Mod.  150;  State  7'.  Brandt,  41  Iowa  593.  See 
also  People  v.  Bank  of  North  America,  75  N. 

V.  547. 

Thus,  in  Chapman  -•.  Limerick,  56  Me.  390, 
it  was  held  that  where,  by  statute,  it  was  re- 
quired that  the  return  upon  a  warrant  calling 
a  town  meeting  must  bear  the  sign  manual  of 
the  constable  who  executed  it,  it  was  not 
sufficient  that  his  name  was  written  by  a  dep- 
uty at  his  request  and  in  his  immediate  pres- 
ence, after  having  heard  it  read. 

2.  Gerald  v.  Gerald,  5  La.  Ann.  243;  Piland 
V.  Taylor,  113  N.  Car.  i. 

Performance  of  Judicial  Duties  by  Deputies 
Authorized  by  Statute.  —  In  Cntijoruia  it  has 
b::eii  held  that  the  legislature  has  authority  to 
provide  that  assessors  may  appoint  deputies, 
and  an  assessment  made  by  such  deputies  is 
valid.    M'-ek      McClure.  49  Cal.  623. 

English  Statutes.  —  By  g  &  10  Vict.,  c.  95, 
judges  were  allowed  to  appoint  deputies 
under  certain  circumstances.  Hoey  v.  Mc- 
Farlane,  4  C.  B.  N.  S.  718,  93  F,.  C.  L.  718; 
Rathbone  v.  Munn,  9  B.  &  S.  708.  See  also 
19  &  20  Vict. ,  c.  loS. 

3.  Judicial  Duties  Not  to  Be  Deputed  at  Common 
Law — Eiii^liuid.  —  Rfx  -.  Lcnllial,  3  .Mod. 
150. 

Alabama.  —  Butler  Foster,  14  Ala.  323; 
Merletlc  v.  Stale,  kxj  .Ala.  42. 
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Kansas.  —  Morrow  v.  State,  5  Kan.  563. 
Mississippi. — Jacquemine  v.  State,  48  Miss. 
2S0. 

.Vcw  Jersey.  —  State  :■.  Paterson,  34  N'.  ]. 
L.  163. 

New  York.  —  Powell  v.  Tuttle,  3  N.  V.  396; 
Birdsall  r-.  Clark,  73  N.  Y.  73,  29  A.m.  Rep. 
105;  Hannon  -•.  Agnew,  96  N.  Y.  439;  State 
V.  Buffalo,  2  Hill  (N.  Y.)  434;  People  7: 
Davis,  15  Hun  (N.  Y.)  209. 

North  Carolina.  —  State  v.  Jefferson,  66  N. 
Car.  309. 

Ohio.  —  Darling  r/.  Gill,  Wright  (Ohio)  73. 
Oregon.  —  Prickett  v.  Cleek,  13  Oregon  416. 
See  also  the  title  Judge. 

A  Judge  must  discharge  all  the  judicial 
duties  of  his  office  and  cannot  share  them  with 
a  deputy.    State  v.  Noble,  118  Ind.  350. 

It  has  been  held  that  a  justice  of  the  peace 
cannot  authorize  a  constable  to  fill  up  a  war- 
rant and  sign  his  name  in  his  absence.  Kirk- 
wood  -'.  Smith,  9  Lea  (Tenn.)  228. 

In  Weingerter  v.  White,  5  La.  Ann.  4S7,  it 
was  held  that  deputy  clerks  of  district  courts 
are  not  authorized  to  grant  orders  of  arrctit  for 
debt,  since  these  are  judicial  acts  which  dep- 
uty clerks  cannot  perform. 

in  Carlisle  v.  Thomas,  2  Harr.  (Del.)  318, 
it  was  held  that  a  deputy  prothonotary  could 
not  appoint  referees  under  an  act  of  assembly 
of  Delaware  in  an  action  against  an  executor 
or  administrator,  so  as  to  bind  the  real  es- 
tate of  the  deceased,  since  such  duty  was 
judicial  in  its  nature. 

Under  a  Pennsylvania  Statute  which  directed 
a  precept  to  be  issued  to  the  sheriff,  command- 
ing him  to  summon  a  certain  number  of  dis- 
creet and  disinterested  freeholders  from  the 
body  of  the  county  to  serve  as  jurors,  it  has 
been  held  to  be  irregular  for  the  sheriff  to 
select  a  jury  from  a  list  of  names  prepared  by 
his  deputy,  since  the  duty  of  selection  is  a 
judicial  act  requiiing  judgment  and  discre- 
tion, which  cannot  be  deputed  to  another. 
Pennsylvania  R.  Co.  v.  Heister,  8  Pa.  St.  445. 
See  also  McMaslcrs  -■.  Carothcrs,  I  Pa.  St.  324. 

By  the  Customs  of  Missouri  while  governed  by 
the  Spanish  laws,  the  lieutenant-governor  had 
a  right  to  authorize  a  deputy  to  discharge  his 
juflirial  duties.     McNair       Hunt   5  Mo.  3(11. 

4.  Office  of  Mixed  Character  -  Ministerial  Func- 
tions May  Be  Exercised  by  Deputy.  —  Clecott 
Fiennys,  Cro.  F.liz.  67;  Adamson  Parker,  3 
Ala.  727;  Jewell  v.  H utchinson.  31  N.  J.  L.  71; 
Wright  V.  Eldred,  46  Hun  (N.  Y.)  12;  Ed- 
wards V.  Watcrtovvn,  24  Hun  (N.  Y.)  426; 
Powell  V.  Tuttle,  3  N.  Y.  396;  Rowland 
Thompson,  O5  N.  Car.  no;  Ycargin  v.  Siler, 
83  N.  Car.  350. 

For  a  discussion  of  the  power  of  a  coroner 
to  delegate  his  duties  when  acting  in  the  place 
of  the  sheriff  in  the  execution  of  process  or 
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judicial  *  duties  may  be  exercised  by  a  deputy. 

statutes  exist  in  most  of  the  states  making  provision  for  the  exercise  by  depu- 
ties of  certain  designated  ofifices.* 

2.  Modes  and  Formalities  —  a.  In  General.  — The  statutes  of  the  various 
states  sliould  be  consulted  for  the  modes  and  formalities  prescribed  for  the 
appointment  of  the  different  deputy  officials.  Detailed  discussions  of  these 
questions  will  be  found  also  in  other  portions  of  this  work.'* 

b.  Deputation  by  Parol  —  Ratification  —  As  Aflfecting  the  Principal.  —  It 
is  well  established  that,  in  order  to  hold  the  principal  responsible  to  third  per- 
sons for  the  acts  of  his  deputy,  a  written  deputation  is  not  necessary  in  the 
absence  of  statute.  It  is  sufficient  to  show  that  the  alleged  deputy  acted  gen- 
erally with  the  knowledge  and  consent  of  his  principal.*    Nor,  in  the  absence 


other  ministerial  services  merely,  see  the  title 
Coroners,  vol.  7,  p.  614. 

1.  But  Not  Judicial  Functions.  —  Rex  v.  Fer- 
rand,  3  B.  &  Aid.  260,  5  E.  C.  L.  274;  Matter 
of  Daws,  8  Ad.  cS:  El.  936,  35  E.  C.  L.  564; 
Lewis  V.  Lewis,  9  Mo.  188,  43  Am.  Dec.  540. 

See  the  title  Coroners,  vol.  7,  p.  603. 

2.  See  the  statutes  in  the  various  states. 
Deputy  District    Attorney.  —  By   statute  in 

Colorado  it  is  provided  that  the  district  attorney 
in  each  judicial  district  shall  have  power  to 
appoint  a  deputy.  Nesbit  v.  People,  ig  Colo. 
441. 

3.  Modes  and  Formalities  of  Appointment  Gen- 
erally.—  See  the  titles  Public  Officers; 
Sheriffs  and  Constables. 

Failure  to  Keturn  Appointment  to  Court.  — 

Where  a  deputy  marshal  was  regularly  ap- 
pointed by  a  marshal  and  duly  sworn  as  dep- 
uty, but  no  return  of  such  appointment  was 
made  by  the  marshal  to  the  district  judge, 
such  omission  was  held  not  to  affect  the  legal- 
ity of  the  service  of  subpoenas  made  by  such 
deputy,  nor  deprive  him  of  the  right  to  his 
fees.  Wintermute  v.  Smith,  i  Bond  (U.  S.) 
210. 

Necessity  of  Taking  Security.  —  Under  c.  3, 
§  9,  of  the  Mimiesota  Laws  of  i860,  p.  69,  pro- 
viding that  "  each  county  treasurer  may  ap- 
point one  or  more  deputies  to  assist  him  in  the 
collection  of  taxes,  and  may  take  such  bond 
and  security  from  the  person  so  appointed  as 
he  shall  deem  necessary  for  his  indemnity," 
it  has  been  held  in  an  action  against  such  dep- 
uty to  recover  damages  for  the  alleged  wrong- 
ful taking  of  certain  personal  property  that, 
although  no  proof  of  the  giving  of  the  bond, 
as  prescribed  by  the  statute,  was  discovered, 
yet  if  it  distinctly  appeared  that  the  treasurer 
who  made  the  appointment  recognized  the  de- 
fendant as  a  deputy  treasurer  and  delivered  to 
him  a  list  of  the  delinquent  personal  taxes  of 
the  county  for  collection,  there  was  a  special 
proof  of  a  waiver  of  the  bond  by  the  treasurer, 
for  whose  security  alone  it  was  prescribed, 
and  third  persons  could  not  complain  of  the 
absence  of  such  bond.  McCormick  v.  Fitch, 
14  Minn.  252. 

In  Neiv  Rrtmswick,  under  a  statute  requir- 
ing a  sheriff's  deputy  to  give  security  to  the 
sheriff,  it  has  been  held  that  a  sheriff  may  ap- 
point a  special  deputy  to  execute  a  writ  with- 
out requiring  security  from  him,  and  that  the 
statute  only  applies  to  the  general  deputies  of 
the  sheriff.  Pattison  v.  Tingley,  10  New 
Bruns.  553. 
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Presumption  of  Due  Appointment.  —  Where  a 
statute  provided  that  district  attorneys  and 
clerks  of  district  courts  respectively  might  act 
by  deputy,  it  was  held  that  where  the  district 
court  recognized  such  deputies,  it  was  to  be 
presumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  such  deputies  were  duly  ap- 
pointed and  qualified.  Nesbit  v.  People,  19 
Colo.  442. 

Validity,  as  to  Third  Persons,  of  Acts  of  De  Facto 
Deputy.  —  In  Brooks  v.  Rooney,  11  Ga.  423,  56 
Am.  Dec.  430,  it  was  held  that  if  the  principal 
sheriff  executes  a  deed  in  conformity  with  a 
sale  made  by  one  who  claims  to  act  as  deputy, 
this  is  a  recognition  of  the  deputy's  authority 
and  a  ratification  of  his  act.  and  is  sufficient  to 
protect  the  purchaser's  title  had  the  deputy 
acted  without  any  regular  appointment.  The 
court  in  this  case  said:  "  The  acts  of  a  deputy 
de  facto  are  good  as  to  third  persons."  See 
further  on  this  question  the  title  De  Facto 
Officers,  vol.  8,  p.  771. 

4.  Deputation  by  Parol  Binding  on  Principal. — 
Mathis  V.  Carpenter,  95  Ala.  156,  36  Am.  St. 
Rep.  187;  Boslcy  v.  Farquar,  2  Blackf.  (Ind.) 
61;  State  V.  Allen,  5  Ired.  L.  (27  N.  Car.)  36; 
Deliesseline  v.  Bunch,  Harp.  L.  (S.  Car.)  226; 
Wiseman  v.  Bean,  2  Heisk.  (Tenn.)  390.  See 
also  Jamesville,  etc.,  R.  Co.  v.  Fisher,  109  N. 
Car.  i;  McCracken  v.  Todd,  i  Kan.  148. 

To  charge  a  sheriff  with  the  acts  of  his 
deputy  done  colore  officii,  it  is  enough  to  prove 
the  authority  of  such  deputy  by  general  repu- 
tation.   Holt  -■.  Jarvis,  Draper  (U.  C.)  190. 

Evidence  Showing  Becognition  of  Deputy  by 
Principal.  — Where  there  was  testimony  to  show 
that  a  person  acted  as  deputy  sheriff  in  the 
presence  of  the  sheriff,  that  he  was  in  the 
habit  of  receiving  all  kinds  of  process,  that,  in 
fact,  he  receipted  for  executions  in  the  name 
of  the  sheriff  by  him  as  deputy,  collected  money 
on  execution,  made  due  return  of  the  collec- 
tions in  the  name  of  the  sheriff,  and  was  gen- 
erally understood  to  be  the  deputy  sheriff,  it 
was  held  that  there  was  sufficient  evidence  to 
show  satisfactorily  that  such  person  was 
recognized  by  the  sheriff  as  his  deputy. 
Mathis  V.  Carpenter,  95  Ala.  156,  36  Am.  St. 
Rep.  187. 

The  Statute  of  Mississippi  which  declares  the 
acts  of  one  acting  as  deputy  sheriff,  not  ap- 
pointed deputy  under  the  hand  and  seal  of  the 
sheriff,  absolutely  void,  has  been  held  not  to 
make  them  void  as  to  the  sheriff  who  has  ille- 
gally appointed  his  deputy  and  recognized  his 
acts  as  such,  but  they  are  void  as  to  ihose  who 
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of  statute,  is  a  written  deputation  necessary  to  render  the  principal  liable  to 
the  deputy  for  compensation.* 

As  Affecting  Validity  of  Deputy's  Acts  in  Reference  to  Third  Persons  —  General  Deputy.  — And 

it  has  been  held  that,  at  common  law,  the  deputation  need  not  be  in  writing 
or  under  seal  to  render  a  general  deputy's  acts  valid  as  to  third  persons,*  and 
this  though  the  act  in  question  is  the  execution  of  a  sealed  instrument.^ 

Special  Deputy.  —  But  it  seems  to  be  the  rule,  apart  from  statute,  that  the  act 
of  a  special  deputy  sheriff  will  be  void  as  to  a  third  person  aggrieved,  unless 
his  appointment  was  made  by  a  warrant  in  writing.* 

c.  Taking  Oath  of  Office.  —  In  those  jurisdictions  in  which  the  deputy 
is  regarded  as  an  independent  ofificer,  provision  is  made  by  statute  for  his  tak- 
ing the  oath  of  office      but  apart  from  statute  it  seems  that  no  oath  of  office 


are  to  be  affected  by  them,  if  they  elect  it,  or 
valid  as  to  the  sheriff,  if  they  so  elect. 
Pickens  v.  McNutt,  12  Smed.  &  M.  (Miss.) 
651. 

Effect  of  Batification  on  Deputy's  Liability.  — 

It  has  been  held  that  if  a  person,  without 
authority  from  an  officer,  injures  a  third  per- 
son by  wrongfully  assuming-  to  act  as  a  deputy 
of  the  officer,  the  latter  cannot  relieve  the  for- 
mer from  liability  to  the  party  aggrieved  by  a 
subsequent  ratification  of  the  act.  Perkins  v. 
Reed,  14  Ala  536. 

1.  No  Necessity  of  Deputation  in  Writing  to 
Make  Principal  Liable  to  Deputy.  —  Morris  v. 
Jones,  2  lloust.  (Dfl.)  123. 

2.  Acts  of  General  Deputy  Appointed  by  Parol 
Binding  on  Third  Persons.  —  McGee  v.  I'astis,  3 
Stew.  (Ala.)  307;  Brooks  v.  Rooney,  11  Ga. 
423,  56  Am.  Dec.  430;  Bonds  v.  State,  Marl.  & 
Y.  (Tenn.)  143,  17  Am.  Dec.  795.  See  also 
Brooks  V.  Rooney,  11  Ga.  426,  56  Am.  Dec. 
430. 

Deputy  Clerk  of  Court.  —  Thus  it  has  been 
held  that,  at  common  law,  the  clerk  of  a  cir- 
cuit court  may  appoint  a  deputy  by  parol,  and 
his  official  acts  will  be  binding  on  third  per- 
sons. Bonds  V.  State,  Mart.  &  Y.  (Tenn.)  143, 
17  Am.  Dec.  795. 

Under  a  Missouri  statute  providing  that  the 
constable  may  appoint  a  deputy,  and  the 
appointment  and  oath  of  office  must  be  filed 
with  the  county  clerk,  it  has  been  held  that, 
while  the  statute  contemplated  that  the 
appointment  shall  be  in  writing,  it  is  directory 
merely,  and  the  deputy  orally  appointed  and 
acting  and  reputed  to  be  such  is  an  officer  de 
facto.    Buis  V.  Cooper,  63  Mo.  App.  196. 

3.  In  McGee  v.  Eastis,  3  Stew.  (Ala.)  307,  it 
was  held  that  a  general  deputy  sheriff  ap- 
pointed by  parol  could,  at  common  law,  exe- 
cute a  deed  of  conveyance  of  land  in  the  name 
and  under  the  seal  of  his  principal,  and  such 
deed  would  be  valid  in  a  controversy  between 
third  psrsons. 

4.  Acts  of  Special  Deputy  Appointed  by  Parol 
Not  Binding  on  Third  Persons,  —  Meyer  r-.  Pat- 
terson, 2S  N.  J,  E((.  239;  People  v.  Moore,  2 
Dougl.  (Mich.)  I.  See  also  Blalch  v.  Archer, 
I  Cowp.  63. 

Where  a  pcrsr)n  who  had  been  arrested  and 
had  entered  into  a  recognizance  to  appear 
was,  upon  his  failure  to  appear,  arrested  by  a 
constable  under  verbal  authority  from  the 
sheriff,  and  subsequently  escaped  from  his 
custody,  it  was  held  that  the  arrest  by  the 
constalilc,  being  without  special  dcpuialion  in 
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writing  from  the  sheriff,  was  invalid,  and  the 
recognizance  was  not  discharged.  People  -■. 
Moore,  2  Dougl.  (Mich.)  i. 

Indorsement  of  Appointment  on  Writ  to  Be  Exe- 
cuted. —  It  has  been  held  that  a  sheriff  may 
appoint  a  special  deputy  to  execute  a  writ  by 
indorsing  his  appointment  on  the  writ.  Guy- 
man  V.  Burlingame,  36  III.  201;  Miller  Mc- 
Millan, 4  Ala.  527,  Putman  State,  49  Ark. 
449- 

And  in  Illinois  Land,  etc.,  Co.  McCor- 
mick,  61  111.  322,  it  was  held  under  the  llli)iois 
Act  of  March  25,  1869,  that  the  authority  of  a 
special  deputy  sheriff  must  be  by  written 
appointment  of  the  sheriff.  See  also  Thiel- 
mann  i.  Burg,  73  III.  293. 

But  in  State  Toland.  3O  S.  Car.  515,  it 
was  held  that  the  sheriff's  appointment  of  a 
special  deputy  need  not  be  indorsed  on  the 
papers  served  by  such  appointee  where  it  ap- 
peared that  the  evidence  in  writing  of  his 
appointment  was  handed  to  the  court  when 
called  for,  though  it  did  not  appear  when  such 
written  appointment  was  made. 

Omission  of  Date  of  Appointment.  —  In  Lambert 
-'.  Jonte,  28  111.  .^pp.  591,  it  was  held  that  a 
date  to  a  written  appointment  of  a  special 
deputy  is  not  indispensable  where  it  appears 
that  the  appointment  preceded  the  service 
made  by  such  deputy. 

And  under  statute  in  A'ebraska,  conferring 
authority  upon  a  sheriff  to  depute  a  person  to 
serve  a  summons,  which  appointment  must 
be  indorsed  upon  the  process  and  signed  by 
the  sheriff,  it  has  been  held  that  the  failure  lO' 
date  the  indorsement  will  not  invalidate  the 
service.  Forbes  v.  Bringe,  32  Neb.  757.  See 
further  upon  this  question  the  statutes  of  the 
various  states. 

5.  Oath  of  Office  Required  by  Statute.  —  State 
V.  Bus.  135  Mo.  325. 

Under  statute  in  AVjf  Jtrsey  it  has  been  held 
that  a  general  deputy  or  under  sheriff  is  bound 
to  take  an  oath  of  office  and  file  his  appoint- 
ment, but  a  special  deputy  is  under  no  such 
obligation.    Allen  v.  Smith,  12  N.  J.  L.  159. 

lender  statute  in  Alohamii  it  has  been  held 
that  deputy  clerks  must  take  an  official  oath  to 
sujjport  the  constitution  atid  laws  of  the  state 
before  they  proceed  to  act.  Joseph  -■.  Caw- 
thorn,  74  Ala.  411. 

In  Matter  of  Executive  Communication,  12 
Fla.  651,  the  court  said:  "A  deputy  or  assist- 
ant must  be  one  whose  acts  are  of  equal  force 
with  that  of  the  officer  himself,  must  act  in 
pursuance  of  law,  perform  official  functions, 
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is  required.' 

3.  Competency  of  Deputy. — ^  Where  there  is  no  statute  prescribing  the  quali- 
fications of  a  deputy,  the  principal  has  authority  as  a  general  rule  to  appoint 
wiioinsoever  he  pleases,  provided  the  duties  of  the  deputy  are  purely  minis- 
terial.* 

Minora.  —  Thus  it  has  been  held  that,  in  the  absence  of  statute  restricting  a 
sheriff  or  county  clerk  as  to  whom  he  shall  appoint  as  deputy,  the  appointment 
of  a  minor  will  be  valid.'' 

Women. —  In  the  same  way  it  has  been  held  that,  in  the  absence  of  statute, 


and  is  required  lo  take  the  oath  [of  office] 
before  acting." 

Bat  in  Puleston  v.  U.  S.,  85  Fed.  Rep.  570, 
the  court  said;  "  There  is  no  provision  of  the 
Florida  Statutes  prescribing  any  oath  to  be 
taken  by  a  deputy  sherifl  before  he  is  author- 
ized to  perform  the  duties  of  his  office,  and  I 
understand  it  to  be  the  practice  not  to  require 
any  oath." 

De  Facto  Deputy.  —  One  acting  generally  as 
depiily  sheriff  under  a  written  appointment 
from  the  sheriff,  although  not  having  qualified 
according  to  law,  is  a  de  facto  officer,  and  his 
acts  as  such  must,  as  between  third  parties, 
be  held  valid.  Joseph  v.  Cawthorn,  74  Ala. 
411;  Pentecost  v.  State,  107  Ala.  81;  Alabama, 
etc.,  R.  Co.  Holding,  69  Miss.  256,  30  Am. 
St.  Rep.  541.  See  also  State  v.  Phelps,  5  S. 
Dak.  480. 

Where  a  deputy  auditor  of  state  is  regularly 
appointed  and  active  in  that  capacity,  but  had 
taken  his  oath  of  office  before  a  person  not 
authorized  to  administer  oaths,  it  was  held 
that  he  will  be  deemed  an  officer  de  facto,  and 
his  acts  as  such  deputy  are  sufficient  in  any 
controversy  concerning  them  where  he  is  not 
a  party,  and  therefore  not  personally  called 
upon  to  justify  the  acts  done  in  his  official 
capacity.  Bansemer  v.  Mace,  18  Ind.  27,  81 
Am.  Dec.  344.  See  further  on  this  question 
the  title  Dp:  Facto  Officers,  vol.  8,  p.  771. 

1.  Oath  of  Office  Not  Required  at  Common  Law. 

—  Turner  v.  Holtzman,  54  Md.  159,  39  Am. 
Rep.  361;  Willis  7j.  Melvin,  8  Jones  L.  (53  N. 
Car.)  62.  See  also  Puleston  v.  U.  S.,  85  Fed. 
Rep.  570. 

2.  Qualifications  Required  of  Deputy  in  General. 

—  Wilson  V.  Newton,  87  Mich.  493,  24  Am.  St. 
Rep.  173;  Jamesville,  etc.,  R.  Co.  v.  Fisher, 
109  N.  Car.  I;  Harkreader  v.  State,  35  Tex. 
Crim.  Rep.  243. 

The  Attorney  of  the  plaintiff  may  be  the  spe- 
ci'il  deputy  to  serve  a  summons.  Wilford  v. 
Miller,  Morr.  (Iowa)  405.  Compare  Hathaway 
V.  Gillet,  I  Root  (Conn.)  258. 

In  Badley  v.  Ladd,  70  Miss.  688,  it  was  held 
that  a  person  was  not  disqualified  to  act  as 
dsputy  of  a  sheriff  in  making  a  levy  in  satis- 
faction of  a  judgment  because  of  the  fact  that 
he  had  been  previously  employed  for  the  col- 
lection of  the  account  for  wfiich  the  judgment 
was  given  and  was  to  receive  commission  for 
the  collection  of  the  account.  See  also  Edwards 
V.  McK.ay,  73  111.  570. 

Where  Deputy  Is  Interested  Party. —  It  has 
been  held  that  a  deputy  sherift  cannot  serve  a 
writ  in  favor  of  himself  or  his  principal.  Fil- 
kins  V.  O'Sullivan,  79  111.  524;  Chambers  7j. 
Thomas,  3  A.  K.  Marsh.  (Ky.)  536. 


And  it  has  been  held  that  a  deputy  sheriff 
cannot  serve  a  writ  in  favor  of  a  town  of  which 
he  is  a  rated  inhabitant,  and  this  though  the 
sheriff  is  an  inhabitant  of  another  town. 
Lyman  v.  Burlington,  22  Vt.  131;  Fairfield  v. 
Hall,  S  Vt.  68.  See  also  Merrill  v.  Berkshire, 
II  Pick.  (Mass.)  269. 

Under  the  Code  of  Iowa,  providing  that  "  in 
all  proceedings  in  the  courts  of  record  where 
it  appears  from  the  papers  that  the  sheriff  is  a 
party  to  the  action,  or  where,  in  any  action 
commenced  or  about  to  be  commenced,  an 
affidavit  is  filed  with  the  clerk  of  the  court 
*  *  *  stating  a  partiality,  prejudice,  con- 
sanguinity, or  interest  on  the  part  of  the 
sheriff,  the  clerk  or  court  shall  direct  process 
to  the  coroner,  whose  duty  it  shall  be  to  exe- 
cute it  in  the  same  manner  as  if  he  were 
sheriff,"  it  has  been  held  that,  in  an  action 
against  the  sheriff,  the  interest  which  will  pre- 
vent the  principal  from  acting  will  disqualify 
his  deputy,  and  that  such  deputy  cannot  im- 
panel a  jury  in  such  action.  GoUobitsch  v. 
Rainbow,  84  Iowa  567. 

3,  Minors  as  Deputies.  —  Jamesville,  etc.,  R. 
Co.  V.  Fisher,  109  N.  Car.  i;  State  v.  Toland, 
36  S.  Car.  515;  Harkreader  v.  State,  35  Tex. 
Crim.  Rep.  243. 

Under  section  24  of  article  5  of  the  Constitu- 
tion of  South  Dakota,  requiring,  among  other 
qualifications,  that  a  state's  attorney  must  be 
at  least  twenty-five  years  of  age,  it  has  been 
held  that  a  deputy  of  such  officer  was  not 
required  to  be  twenty-five  years  of  age.  State 
V.  Phelps,  5  S.  Dak.  480. 

Minor  a  De  Facto  Deputy.  —  In  Irving  v. 
Edrington,  41  La.  Ann.  671,  it  was  held  that  a 
deputy  sheriff  who  is  a  minor  is  a  de  facto 
officer,  and  a  service  made  by  him  is  not 
illegal. 

Question  of  Minority  Not  Incidentally  Raised. 

—  The  question  of  the  minority  of  the  deputy 
prothonotary  who  signed  a  writ  of  contraiutc 
par  corps  issued  after  judgment  cannot  be  inci- 
dentally questioned  on  the  hearing  of  a  peti- 
tion on  the  part  of  the  defendant  praying  to 
be  liberated  from  imprisonment  under  the 
writ.  Nolan  v.  Dastous,  4  Quebec  L.  Rep. 
335- 

Special  Deputy.  —  It  has  been  held  that  a 
minor  may  act  as  a  special  deputy  sheriff. 
Moore  v.  Graves,  3  N.  H.  408;  State  v.  Toland, 
36  S.  Car.  515;  Barrett  v.  Seward.  22  Vt.  176. 
Compare  Cuckson  v.  Winter,  2  M.  &  R.  313.  17 
E.  C.  L.  306. 

In  McCracken  v.  Todd,  i  Kan.  148,  it  was 
said  that  an  infant  may  be  appointed  to  serve 
a  particular  writ,  but  cannot  act  as  a  general 
deputy. 
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a  woman  may  be  appointed  deputy  county  clerk.* 

4.  By  Whom  Appointment  May  Be  Made.  —  The  function  of  a  deputy  possess- 
ing the  power,  as  he  does  under  certain  circumstances,  to  act  as  if  he  were 
himself  the  actual  incumbent  of  a  principal's  office  implies,  in  the  absence  of 
express  statutory  provision  to  the  contrary,  a  correlative  right  and  duty  on  the 
part  of  the  principal  to  exercise  an  unfettered  personal  selection  in  the  appoint- 
ment of  such  subordinate.*  But  by  statute  or  the  organic  law  in  some  of  the 
states,  certain  officers  are  empowered  to  appoint  deputies  only  with  the  con- 
sent of  other  designated  officers  or  boards.* 

5.  Delegation  of  Power  of  Appointment.  — The  principal  who  holds  an  office 
under  delegation  from  the  people  cannot,  if  he  requires  assistance  to  enable 
him  to  discharge  his  office,  confer  upon  a  third  person  the  authority  to  appoint 
a  deputy;  he  must  make  the  selection  and  appointment  personally.** 

6.  Appointment  of  Subdeputy.  —  The  general  maxim  delegata  potestas  non 
potest  delegari  applies  to  the  appointment  of  a  general  deputy  by  a  deputy, 
because  such  appointment  implies  an  assignment  of  his  whole  power,  which  he 
cannot  assign  over.-'  But  a  deputy  may  appoint  a  person  to  do  a  particular 
act  connected  with  the  duties  of  his  office.*' 


1.  Female  Deputies.  —  Wilson  v.  Newton,  87 
Mich.  493,  24  Am.  St.  Rep.  173. 

In  the  case  of  Jeffries  v.  Harrington,  11 
Colo,  igi,  it  was  held  that,  under  a  provision 
of  the  constitution  of  that  state  to  the  effect 
that  "  no  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to  any  civil  or 
military  office  in  this  state,"  the  word  "  office  " 
as  used  therein  did  not  include  deputy  clerk- 
ships of  county  courts,  and  therefore  women 
might  hold  such  deputy  clerkships. 

2.  Appointment  to  Be  Made  by  Principal  Alone 
at  Common  Law. —  Merlette  v.  State,  100  Ala. 
42;  Jeffries  Harrington,  11  Colo,  igi;  Gibbs 
V.  Morgan,  39  N.  J.  Eq.  126;  Willis  v.  Melvin, 
8  Jones  L.  (53  N.  Car.)  62;  Warwick  v.  State, 
25  Ohio  St.  21;  Nelson  v.  Troy,  11  Wash.  435. 
See  also  Dayton  v.  Lynes,  30  Conn.  351. 

By  the  Public  Officers  Law  of  Ne7v  York 
(Sess.  L.  1892,  c.  681)  it  is  provided  that  every 
deputy,  assistant,  or  other  subordinate  officer 
whose  appointment  or  election  is  not  otherwise 
provided  for  shall  be  appointed  by  his  princi- 
pal officer,  board,  or  other  body,  and  the  num- 
ber thereof,  if  not  otherwise  prescribed  by 
law,  shall  be  limited  in  the  discretion  of  the 
appointing  power.  People  v.  Barker,  14  Misc. 
Rep.  (S.  Y.  Supreme  Ct.)  360.  See  also  Peo- 
ple V.  Champlain,  16  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  92. 

Acceptance  of  Deputyship  —  Estops  Deputy  to 
Deny  Principal's  Title.  — •  Where  a  person 
accepts  the  olhce  of  deputy,  he  is  estopped  to 
deny  the  title  of  his  principal  under  whom  he 
holds,  and  cannot  claim  title  to  the  office  him- 
self until  he  resigns  his  office  of  deputy  and 
thereby  disclaims  such  title.  Warden  v.  Bay- 
field County,  87  Wis.  iSi. 

3.  Statutory  Ee.^uirement  of  Consent  of  Desig- 
nated Board  or  Officers  to  Appointment.  —  I  n  i 
Ballinger's  Codes  and  Sl.itulcs  of  li'iis/iiiii^ton 
(•897).  ^  15^*4.  'I  is  provided  that  in  all  cases 
where  the  duties  of  a  county  officer  are  greater 
than  can  be  performed  by  him  he  may  em- 
ploy, with  the  consent  of  the  county  commis- 
sioners, necessary  help,  vvho  shall  receive  a 
just  and  reasonable  pay  for  their  services. 
See  also  Dillon  v.  Whatcom  County,  12  Wash. 
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Under  the  Constitution  of  Idaho,  the  sheriff 
cannot  appoint  a  deputy  unless  empowered  by 
the  board  of  county  commissioners  so  to  do, 
and  the  said  board  must,  when  so  requested, 
determine  the  necessity  thereof.  Campbell 
Canyon  County,  (Idaho  1896)  46  Pac.  Rep. 
1022. 

Under  Statute  in  Arkansas  requiring  the 
appointment  of  deputy  sheriffs  to  be  sanc- 
tioned by  the  circuit  court  or  judge,  or  by 
the  county  judge,  it  has  been  held  that  the 
common-law  right  of  the  sheriff  to  depute  his 
authority  to  another  for  a  particular  service  is 
not  taken  away,  and  that  the  statute  refers 
only  to  general  deputies.  Putman  v.  State, 
49  Ark.  449. 

4.  Delegation  of  Power  of  Appointment.  —  Per- 
kins V.  Reed,  14  Ala.  536;  Schloss  j-.  Hewlett, 
81  Ala.  266;  Montgomery  Scanland,  2  Yerg. 
(Tenn.)  337. 

5.  Inability  of  Deputy  to  Appoint  General 
Deputy.  —  Parker  v.  Kett,  i  Salk.  95;  Jones  v. 
Williams,  7  Jur.  581 ;  McGuffie  v.  State,  17  Ga. 
498;  Sergeant  v.  George,  5  Litt.  (Ky.)  199; 
Hunt  V.  Hurrel,  5  lohns.  (N.  Y.)  137. 

Subdeputy  Marshal.  —  The  U.  S.  Rev.  Stat. 
(1878),  780,  788,  regulating  the  appointment, 
oath,  and  compensation  of  deputy  marshals, 
have  been  held  not  to  contemplate  or  authorize 
the  appointment  under  contract  between  the 
deputy  and  his  principal  of  subdeputies  vvho 
arc  neither  sworn  nor  commissioned  ;  and  such 
contract  being  illegal  and  void,  no  action  will 
lie  on  it  as  between  the  parties.  Schloss  7'. 
Hewlett,  81  Ala.  266.  It  was  intimated  in  this 
case,  however,  that  these  persons  whose 
appointment  as  subdeputies  was  attempted 
were  officers  de  faclo.  and  that  their  official 
acts,  so  far  as  the  public  and  third  persons 
were  concerned,  might  be  as  valid  as  if  they 
were  officers  <•/(•  jur,\  Hut  see  further  upon 
this  question  the  title  Dk  Facto  Officers,  vol. 
8,  p.  771. 

6.  Appointment  of  Special  Deputy  by  Deputy. — 

Parker  v.  Kett,  i  Salk.  95;  McGuffie  v.  State, 
17  Ga.  49B;  New  Albany,  etc.,  R.  Co.  v. 
Grooms,  9  Ind.  243;  Sergeant  George,  5  Litt. 
(Ky.)  199;  Allen  v.  Smith,  12  N.  J.  L.  159; 
Hunt      lUirrcl,  5  Johns.  (N.  Y.)  137. 
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7.  Sale  of  Deputation  —  Under  Statute,  —  In  England,  under  the  statute  of 
5  &  6  Echv.  VI.,  c.  1 6,*  it  has  been  held  that  where  an  ofifice  is  within  the 
statute  and  the  salary  is  certain,  if  the  principal  makes  a  deputation  reserving 
a  lessor  sum  out  of  the  salary,  it  is  good.'"*  So,  if  the  profits  be  uncertain, 
arising  from  fees,  if  the  principal  makes  a  deputation  reserving  a  sum  certain 
out  of  the  fees  and  profits  of  the  ofifice,  it  is  good ;  for  in  these  cases  the 
deputy  is  not  to  pay  unless  the  profits  arise  to  so  much.*  But  where  the 
reservation  or  agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  generally 
a  certain  sum,  it  must  be  paid  at  all  events,  and  such  agreement  is  void.* 
In  the  United  States,  in  some  jurisdictions,  similar  agreements  have  been 
declared  invalid  under  the  authority  of  the  English  statute,*  and  in  other 


In  Thrift  Fritz,  7  111.  .A.pp.  55,  it  was  held 
that  a  deputy  sheriff  may  appoint  a  special 
deputy  by  indorsement  on  the  summons  in  the 
name  of  the  sheriff. 

Appointment  of  Servant  to  Care  for  Property 
Attached. — -In  some  jurisdictions  it  is  main- 
tained that  it  is  competent  for  a  deputy  sheriff 
to  appoint  a  stranger  as  servant  for  the  safe- 
keeping of  property  attached.  Ramsey  v. 
Strobach,  52  Ala.  513;  Foster  Rhinehart, 
(Brooklyn  City  Ct.)  11  N.  Y.  Supp.  629.  But 
in  other  jurisdictions  this  doctrine  has  been 
repudiated.  Krum  King,  i2Cal.  412;  Ken- 
drick  V.  Smith,  31  Me.  162;  Dooley  v.  Root,  13 
Gray  (Mass.)  303;  Welch  Jamison,  i  How. 
(Miss.)  160. 

Partnership  Between  Bailiffs.  —  In  Jons  v. 
Perchard,  2  Esp.  N.  P.  507,  it  was  held  that 
the  office  of  a  sheriff's  bailiff  is  particular  and 
personal,  and  there  can  be  no  such  thing  as 
partnership  between  two  such  officers  so  that 
the  act  of  one  shall  bind  the  other,  or  that  one 
to  whom  no  duty  had  been  intrusted  by  the 
sheriff  could  bind  such  sheriff. 

1.  Statute  5  &  6  Edw.  VI.,  c.  16.  —  By  5  and  6 
Edw.  VI.,  c.  16,  it  was  enacted  that  "  if  any 
person  or  persons  at  any  time  hereafter  bar- 
gain or  sell  any  office  or  offices,  or  deputation 
of  any  office  or  offices,  or  any  part  or  parcel  of 
any  of  them,  or  receive,  have,  or  take  any 
money,  fee,  reward,  or  any  other  profit, 
directly  or  indirectly,  or  take  any  promise, 
agreement,  covenant,  bond,  or  any  assurance 
to  receive  or  have  any  money,  fee,  reward,  or 
other  profit,  directly  or  indirectly,  for  any 
office  or  offices,  or  for  the  deputation  of  any 
office  or  offices,  or  any  part  of  any  of  them;  or 
to  the  intent  that  any  person  should  have, 
exercise,  or  enjoy  any  office  or  offices,  or  the 
deputation  of  any  office  or  offices,  or  any  part 
of  any  of  them,  which  office  or  offices,  or  any 
part  or  parcel  of  them,  shall  in  any  wise  touch 
or  concern  the  administration  or  execution  of 
justice,  or  the  receipt,  controlment,  or  pay- 
ment of  any  of  the  king's  highness'  treasure 
money,  *  *  *  that  then  all  and  every 
such  person  and  persons"  shall  lose  and  for- 
feit their  interest  in  any  such  office.  And  by 
section  3,  "all  and  every  such  bargains,  sales, 
promises,  bonds,  agreements,  covenants,  and 
assurances,  as  be  before  specified,  shall  be 
void  to  and  against  him  and  them  by  whom 
any  such  bargain,  sale,  bond,  promise,  cove- 
nant, or  assurance  shall  be  had  or  made." 

2.  Reservation  of  Part  of  Profits  of  Deputation 
Not  Violative  of  English  Statute.  —  Godolphin  v. 
Tador,  2  Salk.  468,  affirmed  I  Bro.  P.  C.  98; 
Gulliford  v.  De  Cardonell,  2  Salk.  466. 


3.  Godolphin  v.  Tudor,  2  Salk.  468,  affirmed 
I  Bro.  P.  C.  98;  Gulliford  v.  De  Cardonell,  2 
Salk.  466. 

4.  Sale  of  Deputation  Prohibited  by  Statute  in 
England.  —  Godolphin  v.  Tudor,  2  Salk.  468, 
affirmed  I  Bro.  P.  C.  98. 

The  same  doctrine  has  been  laid  down 
under  the  statute  49  Geo.  III.,  c.  126,  extend- 
ing the  rule  to  the  colonies.  Greville  v.  Att- 
kins,  9  B.  &  C.  462,  17  E.  C.  L.  421;  Foott  v. 
Bullock,  4  U.  C.  Q.  B.  480. 

5.  American  Decisions  under  Authority  of  Eng- 
lish Statute  Against  Sale  of  Deputation.  —  Grant 
V.  McLester,  8  Ga.  553;  Outon  v.  Rodes,  3  A. 
K.  Marsh.  (Ky.)  433. 

In  Haralson  v.  Dickens,  2  Law  Repos.  (4 
N.  Car.)  66,  in  an  action  to  enforce  an  agree- 
ment whereby  the  deputy  had  undertaken  to 
pay  his  principal,  the  clerk  of  a  county  court, 
$100  per  annum  in  quarterly  instalments  for 
five  years,  and  wherein  it  was  recited  that  this 
sum  was  one-half  the  estimated  profits,  and  in 
the  same  contract  it  was  agreed  that  the  prin- 
cipal should  receive  one-half  the  fees  of  mar- 
riage licenses  during  that  period,  it  was  held 
that,  under  the  statute  5  &  6  Edw.  VI.,  c.  16, 
the  contract  was  void  both  as  to  the  payment 
of  $100  per  annum  and  the  fees  of  marriage 
licenses.  The  court  is  this  case  said:  "  It 
has  been  insisted  on  in  the  argument  of  the 
plaintiff's  counsel  that  the  plaintiff  was  only- 
bound  to  pay  one-half  the  profits,  and  that  the 
sum  set  forth  was  only  by  way  of  description, 
and  therefore  the  case  was  not  within  the  stat- 
ute of  Edward  the  6th  against  selling  offices. 
We  are  all,  however,  of  opinion  that  no  such 
construction  can  be  put  on  the  agreement,  and 
that,  in  an  action  by  the  defendant  against  the 
plaintiff,  he  would  not  be  allowed  to  show 
what  were  the  profits  —  that  he  has  under- 
taken to  pay  a  sum  certain,  not  out  of  the 
profits,  but  at  all  events,  and  that  therefore 
the  case  is  clearly  within  the  statute.  As  to  the 
other  ground  contended  for,  that  he  ought  to 
be  permitted  to  recover  for  the  loss  of  mar- 
riage license  fees,  we  think  it  altogether  insup- 
portabl;,  because,  the  statute  having  declared 
all  contracts,  bonds,  agreements,  etc.,  for  the 
sale  of  the  deputation  of  such  an  office  abso- 
lutely void,  no  action  can  be  supported  upon 
either  of  them." 

Validity  of  Bond  of  Indemnity  from  Deputy 
Principal  Where  Deputation  Is  Sold.  —  Where  a 
bond  was  given  by  a  deputy  sheriff  to  secure 
the  principal  against  any  injury  which  might 
accrue  by  the  acts  of  the  deputy,  it  was  held 
that  the  bond  was  void,  althougli  there  was  nc» 
stipulation  in  the  bond  repugnant  to  the  pro- 
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jurisdictions  the  English  statute  has  been  taken  as  a  basis  for  like  statutory 
provisions.  * 

At  Common  Law.  —  But  apart  from  any  statutory  provisions  on  the  question, 
it  is  the  rule,  by  the  overwhelming  weight  of  authority,  that  it  is  illegal  as 
being  against  public  policy  for  the  principal  to  stipulate  with  his  deputy  for  a 
gross  sum  to  be  paid  by  the  deputy  as  the  price  of  his  appointment.*  How- 


visions  of  the  statute  of  5  &  6  Edw.  VI.,  c.  16, 
if,  by  a  recitation  therein,  it  appeared  that  the 
deputation  ol  the  office  had  been  sold  by  the 
principal  to  the  deputy.  The  court  said: 
"  The  sale  of  the  deputation  must  have  caused 
the  execution  of  the  bond,  and,  as  the  sale  is 
expressly  interdicted  by  the  statute,  the  con- 
sideration of  the  bond  is  against  law,  and  con- 
sequently the  bond  itself  inoperative."  Love 
V.  Buckner,  4  Bibb  (Ky.)  506.  See  also  Davis 
V.  Hull,  1  Litt.  (Ky.)  9. 

But  in  Baldwin  1.  Bridges,  2  J.  J.  Marsh. 
(Ky.)  8,  it  was  held  that  a  bond  of  indemnity 
executed  long  after  the  qualification  as  deputy, 
and  not  shown  to  be  a  part  of  the  contract  of 
deputation,  was  valid,  although  the  contract 
of  deputation  was  invalid  as  violative  of  the 
statute.  By  section  3741  of  the  Kt'ulticky  stat- 
utes (1894),  bonds  of  deputies  for  indemnify- 
ing their  principals  are  obligatory,  even  when 
executed  in  consideration  of  sale  to  the 
deputy. 

1.  Under  Statute  in  New  York  it  has  been  held 
that  an  agreement  by  a  deputy  sheriff  to  allow 
to  his  principal  a  sum  in  gross,  not  payable 
out  of  the  profits  of  the  office,  and  which  may 
therefore  exceed  such  profits,  is  void.  Becker 
V.  Ten  Eyck,  6  Paige  (N.  Y.)  68;  Tappan  v. 
Brown.  9  Wend.  (N.  Y.)  175. 

And  where  the  deputy  of  a  public  officer  was 
by  law  entitled  to  certain  fees  in  virtue  of  his 
office,  it  was  held  that  if  he  agrees  to  give  a 
portion  of  such  fees  to  the  officer  appointing 
him,  it  is  a  purchase  of  the  deputation,  and 
the  agreement  is  void.  Tappan  v.  Brown,  9 
Wend.  (N.  Y.)  175. 

But  it  has  been  held  that  a  sheriff  may 
legally  make  an  agreement  \vith  his  deputy  for 
a  division  with  him  of  the  fees  and  profits  of 
their  employment,  where  all  the  fees  belong 
by  law  to  the  sheriff.  Mott  v.  Robbins,  i  Hill 
(N.  Y.)  21,  37  .^m.  Dec.  286.  For  the  present 
New  York  statute,  see  N.  Y.  Penal  Code, 
§§  52-55. 

Under  2  Sanb.  &  B.  Annot.  Stat.  Wis.,  §  4552, 
prohibiting  any  person  holding  or  exercising 
any  office  under  the  laws  or  constitution  of  that 
state  from  granting  to  another  the  right  or 
authority  to  discharge  any  of  the  duties  of 
such  office  as  deputy  or  otherwise  "  for  any 
reward  or  gratuity  paid  or  promised,"  it  has 
been  held  that  an  agreement  between  a  sheriff 
and  a  person  appointed  by  him  as  deputy,  en- 
tered into  at  the  time  such  appointment  was 
made,  that  the  appointee  shall  do  all  the  busi- 
ness of  the  sheriff  at  a  particular  place  and 
receive  as  his  ovvn  all  the  fees  and  emoluments 
therefor,  is  not  within  the  prohibition  of  the 
statute.  Addington  v.  Sexton,  17  Wis.  327,  84 
Am.  Dec.  745. 

In  Virg^inia  it  was  at  one  time  held  that  a 
bond  given  by  a  third  person  to  a  deputy 
sheriff  in  consideration  for  the  prerequisites 
and  benefits  of  the  latter's  office  was  void  as 


contrary  to  the  directions  and  provisions  of 
the  English  statute  of  5  &  6  Edw.  VI.  Noel 
V.  Fisher,  3  Call  (Va.)  215.  Under  a  subse- 
quent statute  in  that  state  it  was  held  that 
where  a  justice  of  the  peace,  expecting  to  be 
appointed  to  the  shrievalty  of  his  county  at  a 
future  time,  covenanted  for  a  sum  in  gross  to 
be  paid  him  by  K.  to  appoint  K.  his  deputy  of 
the  whole  office,  when  and  in  case  he  himself 
should  be  appointed  sheriff  in  the  order  in 
which  he  then  s'ood  on  the  list  of  justices  for 
the  county,  and  he  was  afterwards  so  ap- 
pointed and  refused  to  appoint  K.  his  deputy 
according  to  the  covenant,  the  contract  was 
contrary  to  the  statute  and  void.  O'Rear  v. 
Kiger.  10  Leigh  (Va.)  653.  But  see  Sailing  v. 
M'Kinney,  i  Leigh  (Va.)  42,  19  Am.  Dec.  722. 

For  the  present  I'ii  s^inia  statute,  consult  Va. 
Code  (1887).  i-i;  166.  167. 

2.  Sale  of  Deputation  Illegal  at  Common  Law.  — 
Grant  v.  McLester,  8  Ga.  554;  Hall  v.  Gaviit, 
18  Ind.  390;  Outon  v.  Rodes,  3  A.  K.  Marsh. 
(Ky.)  433;  Lewis  v.  Knox,  2  Bibb  (Ky.)  453; 
Meredith  v.  Ladd,  2  N.  H.  519;  Carleton  v. 
Whitcher,  5  N.  H.  196;  Ferris  v.  Adams,  23 
Vt.  136.  But  see  De  Forest  v.  Brainerd,  2  Day 
(Conn.)  528. 

In  Hall  V.  Gavitt,  18  Ind.  395,  the  court 
said:  "  It  should  be  presumed,  if  any  pre- 
sumption arises  on  the  subject,  that  the 
amount  of  fees  fixed  by  the  lawmakers  was  in- 
tended by  them  as  but  a  reasonable  reward 
for  the  care  and  trouble,  and  an  encouratre- 
ment  to  the  fidelity  of  the  officer.  If  one 
should  agree  to  pay  for  such  office  a  fixed  sum 
greater  than  such  fees,  etc.,  would  justify, 
pernicious  consequences,  of  a  serious  character, 
might  arise,  such  as  corruption  and  extortion, 
whereby  said  sum  might  be  made  up.  It  is 
therefore  against  public  policy  to  permit  such 
contracts  to  have  binding  force." 

In  Grant  v.  McLester,  8  Ga.  555,  the  court 
said;  "  Contracts  for  the  sale  of  public  offices 
are  void  at  common  law,  as  being  opposed  to 
public  policy,  and  may  be  resisted,  although 
not  embraced  in  any  statute;  particularly,  it 
would  seem  to  me,  such  as  relate  to  offices 
appertaining  to  or  connected  with  the  admin- 
istration of  justice.  The  public  have  a  right 
to  the  services  and  responsibility  of  the 
selected  officer;  and  where  a  deputy  is 
allowed,  as  here,  yet  it  must  be  made  under 
such  circumstances  as  retain  the  responsil)ility 
of  the  principal,  and  present  no  inducement  to 
extortion,  and  no  temptations  to  corruption." 

In  Waldron  v.  Evans,  I  Dakota  10,  it  was 
held  that  if  a  contract  was  entered  into  be- 
tween two  parties  by  which  one  of  them  was 
to  do  chores  and  carpenter  work  and  furnish 
cows  in  consideration  of  his  board  and  wash- 
ing, and  the  appointment  of  deputy  provost 
marshal  constituted  a  part  of  the  considera- 
tion of  said  contract,  the  contract  was 
absolutely  void,  but  neither  party  would  be 
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ever,  it  is  held  to  be  legal  for  the  principal,  in  appointing  a  deputy,  to  reserve 
to  himself  a  portion  of  the  fees  for  services  performed  by  the  deputy,  for, 
since  all  the  fees  belong  to  the  principal,  he  would  be  only  reserving  a  part  of 
his  own  and  giving  away  the  remainder  to  another.* 

8.  Promise  to  Appoint  at  Future  Time,  —  It  has  been  held  to  be  the  duty  of 
an  officer  having  a  power  of  appointment  to  make  the  best  appointment  in 
his  power  according  to  his  judgment  at  the  time  when  he  makes  it,  and  con- 
sequently a  promise  made  by  an  officer  to  appoint  a  person  as  deputy  at 
some  future  time,  though  for  a  valuable  consideration,  is  void  as  against 
public  policy.* 

9.  Evidence  of  Deputy's  Authority  —  Fact  of  Acting  as  Deputy.  —  If  a  person  acts 
as  deputy,  he  is  thereby  estopped  to  deny  that  he  is  a  deputy.^  But  when 
he  or  any  other  person  shall  attempt  to  justify  his  act  by  pleading  that  he 
was  a  deputy,  if  the  fact  that  he  was  such  an  officer  be  not  admitted  by  the 
issue,  clear  affirmative  proof  must  be  made  thereof,  and  mere  evidence  that 
he  had  acted  as  deputy  will  be  insufficient.**  Also,  to  charge  an  alleged  prin- 
cipal for  the  acts  of  a  person  acting  as  deputy,  express  proof  of  the  latter's 
authorit)^  must  be  given  by  the  plaintiff.    Thus  it  has  been  held  that  the 


precluded  from  recovering  from  the  other 
party  for  the  items  charged  in  connection  with 
the  supposed  contract  such  sum  as  he  reason- 
ably deserved  to  receive  for  the  same. 

In  State  v.  Peck,  30  La.  Ann.  280,  it  was  held 
that  a  compact  made  by  a  clerk  of  a  court 
with  his  deputy,  which  stipulates  that  the 
deputy  shall  perform  the  duties  of  the  ofiice, 
and  the  clerk  shall  receive  a  proportion  of  the 
official  fees  or  a  fixed  monthly  sum,  is  not 
such  a  transaction  as  will  forfeit  the  clerk's 
right  to  his  office,  and  thus  create  a  vacancy 
in  it. 

Agreement  to  Appoint  Deputy  in  Consideration 
of  His  Support  in  Election  of  Principal.  —  Also, 
where  the  contract  was  that,  if  the  plaintiff 
would  support  the  defendant  for  nomination 
and  election  to  the  office  of  county  auditor,  the 
defendant  would,  if  nominated  and  elected  to 
such  office,  employ  the  plaintiff  as  his  deputy 
during  the  term  of  such  office,  it  was  held  that 
such  contract  was  illegal  and  void,  as  being  in 
contravention  of  public  policy.  Stout  v. 
Ennis,  2S  Kan.  706. 

Agreement  to  Appoint  Deputies  Named  by  Third 
Person  in  Consideration  of  Appointment  to  Office. — 
Where  A,  bv  the  interest  and  on  the  applica- 
tion of  B,  was  appointed  customer  of  a  port, 
hiving  previously  signed  an  agreement  de- 
claring that  his  name  was  used  in  the  applica- 
tion in  trust  for  B,  that  he  would  appoint  such 
deputies  as  B  should  nominate,  and  would 
empower  B  to  receive  the  profits  of  the  office 
to  his  own  use,  it  was  held  that,  on  the  failure 
of  A  to  comply  with  the  agreement,  no  action 
upon  it  would  lie  against  him,  either  at  com- 
mon law  or  under  statute.  Garforth  i'. 
Fearon,  i  H.  Bl.  327. 

1.  Where  Principal  Reserves  a  Portion  of  Profits 
from  Deputation.  —  Where  the  contract  was 
that  the  defendant  would  employ  the  plaintiff 
as  his  deputy  for  the  term  of  three  years,  and 
would  pay  to  the  plaintiff  for  his  services  one- 
half  of  the  net  salaries  and  fees  of  the  office, 
it  was  held  that  the  contract  was  valid.  Stout 
V.  Ennis,  28  Kan.  706. 

A  county  clerk  may  contract  with  his  deputy 
that  the  latter  shall  have  for  his  compensation 
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a  certain  share  of  the  fees  taxed  and  collectible 
in  the  clerk's  office  during  his  deputyship. 
Cheek  v.  Tilley,  31  Ind.  121. 

In  Ferris  v.  Adams,  23  Vt.  140,  the  court 
said:  "  Such  a  course  affords,  perhaps,  less 
temptation  to  needless  increase  of  the  number 
of  deputies,  or  to  the  appointment  of  unsuit- 
able persons.  It  involves  no  stipulations, 
either  express  or  implied,  on  the  part  of  the 
sheriff,  inconsistent  with  the  general  obliga- 
tions of  his  office;  and  it  seems  to  us  that  tak- 
ing a  gross  sum  does.  It  seems  to  imply  that 
the  office  shall  not  be  revoked  during  the 
term.  And  this  power  of  revoking  the  office 
of  a  deputy  sheriff  is  given  partly  for  the  pub- 
lic security,  as  well  as  for  that  of  the  sheriff. 
*  *  *  The  deputy  who  pays  a  portion  of 
the  fees  has  not,  perhaps,  the  same  temptation 
towards  extortion  in  office  as  if  he  gave  a 
gross  sum." 

Grant  of  Total  Fees  to  Deputy.  —  In  Pioneer 
Printing  Co.  v.  Sanborn,  3  Minn.  413,  it  was 
held  that  the  sheriff  had  the  right,  in  order  to 
secure  the  services  of  any  person  as  deputy, 
to  give  him  all  the  fees  pertaining  to  the  serv- 
ices he  might  render  as  such. 

2.  Promise  to  Appoint  Deputy  at  Future  Time 
Invalid.  —  Hager  v.  Cailin,  18  Hun  (N.  Y.) 
44S. 

3.  Person  Acting  as  Deputy  Estopped  to  Deny 
that  He  Is  Deputy.  —  Hughes  v.  James,  3  J.  ). 
Marsh.  (Ky.)  700. 

4.  Acting  as  Deputy  InsufBcient  Evidence  of 
Authority  in  Action  Against  Deputy  or  Between 
Third  Persons.  —  H ughes  z\  James,  3  J.  J. 
Marsh.  (Ky.)  700;  Coltraine  v.  McCain,  3  Dev. 
L.  (14  N.  Car.)  308,  24  Am.  Dec.  256. 

As  to  the  question  where  a  person  acts  as 
deputv  under  such  circumstances  as  to  make 
him  i  dc  facto  deputy,  see  the  title  De  Facto 
Officers,  vol.  8,  p.  771. 

Where  a  person  is  appointed  a  special 
deputy  by  the  sheriff  to  serve  a  particular  writ 
in  an  action  against  him,  it  is  necessary  for 
him  to  prove  his  especial  authority,  and  prcof 
that  he  was  acting  as  a  public  officer  in  that 
particular  instance  is  not  sufficient.  Eaton  v. 
White,  2  Wis.  292. 
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return  of  a  person  as  deputy  sheriff  cannot,  in  ^  suit  against  another  as  prin- 
cipal, be  admitted  to  be  evidence  either  of  the  fact  that  the  latter  is  the 
principal  sheriff  or  that  the  former  is  his  deputy.* 

A  Copy  of  a  Written  Deputation,  as  recorded  in  the  county  clerk's  office,  has  been 
held  to  be  admissible  as  evidence  of  a  deputy's  authority,  and  this  without 
proving  the  loss  of  the  original. - 

Parol  Evidence  of  Written  Deputation.  —  Moreover,  on  proof  of  the  loss  of  a  written 
authority  issued  by  a  principal  to  a  deputy  whom  he  had  appointed,  it  has 
been  held  permissible  to  offer  oral  evidence  of  the  fact  of  appointment  and  of 
the  services  of  the  deputy.^ 

IV.  Natuke  and  Extent  of  Authokity  —  1.  General  Deputy.  —  Generally 
speaking,  a  general  deputy  has,  by  virtue  of  his  appointment,  full  power  to 
do  any  and  all  ministerial  acts  which  the  principal  may  perform  by  virtue  of 
his  office.* 


1.  Acting  as  Deputy  Insufficient  Evidence  of 
Authority  in  Action  Against  Principal.  —  Slaugh- 
ter V.  Barnes,  3  .\.  K.  Marsh.  (Ky.)  412,  13 
Am.  Dec.  igo. 

But  the  fact  of  a  person's  acting  as  deputy 
has  been  held  to  be  a  circumstance  to  be  con- 
sidered along  with  other  evidence  of  the 
deputy's  authority.  Briggs  v.  Taylor,  35  Vt.  57. 

In  Coltraine  v.  McCain,  3  Dev.  L.  (14  N. 
Car.)  308,  24  Am.  Dec.  256,  Ruffin.  J.,  said: 
■'  Where  the  principal  is  sued  for  the  tortious 
act  of  the  deputy,  the  plaintiff  must  indeed 
show  the  connection  between  them,  and, 
therefore,  the  official  character  of  the  defend- 
ant, because  upon  that  character  the  connec- 
tion depends,  and  upon  that  again  the 
responsibility  of  the  defendant  for  the  act 
of  the  deputy." 

As  to  tile  question  where  a  person  acts  by 
deputy  under  circumstances  which  amount  to 
a  ratification  by  the  principal,  see  supra,  this 
section,  Modes  and  Forma liiies  —  Deputation  hy 
Parol  —  Ratification . 

2.  Copy  of  Written  Deputation  a^  Evidence  of 
Authority. —  lirlggs  -■.  Tavlor,  35  Vt.  57. 

Wright  V.  U.  S.,  158  U. 


3.  Deputy  Marshal 

S.  232. 
Deputy  Clerk.  —  In 

Tex,  Civ.  App.  307, 


Cabell  V.  Holioway,  ro 
oral  proof  to  show  the 
appointment  of  a  deputy  clerk  was  held  t6  be 
admissible  where  it  was  shown  that  a  written 
appointment  could  not  be  found  after  diligent 
se'irch. 

Production  of  Writing  Not  Required  by  Statute 
Held  to  Be  Unnecessary.  —  In  Pentecost  State, 
107  Ala.  81,  it  was  held  under  Code  Alabama 
(1886).  §  809,  that  it  is  not  required  that  the 
appointment  of  a  deputy  sheriff  be  made  in 
writing,  and  where  the  question  of  such 
appointment  comes  up  collaterally,  and  the 
appointment  was  in  writing,  the  contents  of 
the  writing  may  be  shown  by  parol  evidence 
without  its  production. 

4,  Powers  of  General  Deputy  Commensurate 
with  Those  of  Principal. —  Norton  v.  Simms, 
Hob.  13;  Cha m brrlain  7  .  Goldsmith,  2  Brownl. 
281;  Rogers  v.  Carroll,  iii  Ala.  610;  Abrams 
V.  Ervin,  g  Iowa  87;  Kid  ridge  v.  Dcets,  4  Kan. 
App.  242;  Turner  v.  Holtzman.  54  Mo.  159,  3g 
Am.  Rep.  361;  Small  v.  Field,  102  Mo.  104: 
Jackson  v.  Davis,  18  Johns.  (N.  Y.)  7;  Haines 
V.  Lindscy,  4  Ohio  88;  Chapman  v.  Bennett, 
2  Leigh  (Va.)  329.  Sec  also  State  v.  Wilson, 
12  La.  Ann.  189. 
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3y  Statute.  —  Under  i  Ballinger's  Codes  and 
Statutes  of  IVashington  (1897),  §  511,  it  is  pro- 
vided that  every  deputy  sheriff  shall  possess 
all  the  powers  and  may  pei-form  any  of  the 
duties  prescribed  by  law  to  be  performed  by 
the  sheriff  or  by  his  deputies,  etc.  State  <■. 
Payne,  6  Wash.  563. 

Under  Art.  1084,  Kev.  Stat.  Texas  (1895),  pro- 
viding that  deputy  district  clerks  may  do  and 
perform  all  such  official  acts  as  may  be  law- 
fully done  and  performed  by  such  clerk  in  per- 
son, it  has  been  held  that  a  deputy  clerk  mf  y 
authenticate  conveyances  for  record  when  his 
principal  is  authorized  so  to  do.  Cook  <■. 
Knott,  28  Tex.  85;  Rose  v.  Newman,  26  Te.x. 
134,  80  Am.  Dec.  646;  Frizzell  Johnson,  30 
Te.x.  35.  See  also  Wert  v.  Schneider,  64  Tex. 
327.  But  in  Harrison  v.  Harwood,  31  Tex. 
655,  it  was  said;  "  Where  duties  are  imposed 
upon  the  clerk  by  statutes,  not  necessarily  be- 
longing to  his  office  as  clerk,  the  rule  is  differ- 
ent." 

Under  a  Former  Statutory  Provision  in  Iowa  to 

the  effect  that,  in  the  absence  or  disability  of 
the  principal,  the  deputy  shall  perform  the 
duties  of  the  principal  pertaining  to  his  office, 
it  has  been  held  that  a  deputy  clerk  may  ap- 
prove a  stay  bond,  although  the  clerk  may  be 
present  and  able  to  do  so.  Moore  7-.  McKinley, 
60  Iowa  367.  See  also  Finn  v.  Rose,  12  Iowa 
565.  By  Code  Iowa  {1897),  §  298,  it  is  provided 
expressly  that  the  deputy  clerk  may  perform 
the  duties  of  his  principal. 

In  England,  by  30  &  31  Vict.,  c.  142,  ^  20,  a 
deputy  registrar  duly  appointed  shall  have  all 
the  powers  and  privileges  and  perform  all  the 
duties  of  the  registrar  for  whom  he  shall  have 
been  so  appointed,  which  have  been  given  or 
shall  be  given  to  such  registrar,  by  any  act 
passed  or  to  be  passed,  anything  to  the  con- 
trary notwithstanding.  See  Reg.  v.  Edye,  12 
Q.  B.  936,  64  E.  C.  L.  936,  13  Jur.  8,  18  L.  J. 
Q.  B.  6;  Wetherfield  v.  Nelson,  38  L.  J.  C.  P. 
220,  L.  R.  4  C.  P.  571,  20  L.  T.  N.  S.  366,  17 
W.  R,  651. 

Enabling  Act  Not  Prescribing  Powers.  —  Where 
the  power  to  appoint  a  deputy  is  i  xjircssly  con- 
ferred by  statute,  and  the  duties  of  the  deputy 
are  not  prescril)cd  therein,  his  official  power  is 
to  be  ascertained  by  a  resort  to  the  common 
law,  according  to  which  he  has  full  power  to 
do  any  and  all  acts  which  his  principal  may 
perform  by  virtue  of  his  office.  Muller  v. 
Boggs,  25  Cal.  175. 
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Limitation  of  Authority.  —  And  though  a  principal  may  remove  a  general 
deputy  at  his  pleasure,  it  is  a  well-established  proposition  that  he  may  not 
limit  the  authority  of  a  general  deputy,  and  all  such  understandings  between 
them  to  that  effect  arc  void,*  for  public  policy  requires  that  third  persons  have 
a  right  to  assume  that  the  deputy  has  all  the  powers  incident  to  the  office  he 
holds. 

2.  Special  Deputy.  —  But  though  the  principal  may  not  limit  the  authority 
of  a  general  deputy,  he  may  specially  depute  an  agent  to  do  a  particular  act.* 


Collection  of  Taxes  by  Deputy  Sheriff.  —  Under 
the  I'olitical  Code  of  California  (1897),  §  865, 
providing  Uiat,  in  all  cases  not  otherwise  pro- 
vided for,  each  deputy  possesses  powers  and 
may  perform  the  duties  attached  by  law  to  the 
office  of  his  principal,  it  has  been  held  that  the 
deputy  sheriff  is  authorized  to  collect  taxes 
and  receipt  for  the  same  so  as  to  bind  his 
principal.    People  7'.  Otto,  77  Cal.  45. 

But  under  statute  in  Arkansas  the  sheriff 
becomes  collector  of  taxes  only  when  he  quali- 
fies as  collector,  and  not  by  reason  of  qualify- 
ing as  sheriff,  and  therefore  the  deputy  sheriff 
has  no  authority  by  virtue  of  his  appointment 
as  such  to  distrain  personal  property  for  the 
payment  of  taxes.  Crowell  v.  Barham,  57 
Ark.  195. 

In  Whitford  v.  Lynch,  10  Kan.  180,  it  was 
held  that  where,  by  statute,  a  large  portion  of 
the  machinery  of  tax  collection  was  placed  in 
the  hands  of  the  county  clerk,  the  duties  thus 
devolved  upon  the  county  clerk  might  be  per- 
formed by  a  deputy  in  the  absence  of  any 
statutory  limitations  as  to  the  deputy's 
authority. 

Whether  Deputy  Sheriff  May  Act  as  Deputy 
Jailer.  —  .\lthough,  by  statute  in  Nt-M  Hamp- 
shire, a  sheriff  was  authorized  to  act  as  keeper 
of  the  jail,  yet  the  deputy  sheriff  is  not,  by  vir- 
tue of  such  office,  authorized  to  act  as  deputy 
jailer,  since  the  sheriff  in  his  capacity  as 
keeper  of  the  jail  is  distinct  from  the  sheriff  as 
sheriff.  Gage  z/.  Graffam,  11  Mass.  182;  Skin- 
ner V.  White,  9  N.  H.  204. 

Deputy  Acting  as  Principal  in  Case  of  Vacancy. 
—  Under  section  2  of  chapter  366  of  the  A'ew 
York  Laws  of  1S59.  providing  that  the  super- 
intendent of  insurance  shall  appoint  one  of  his 
clerks  '  to  be  his  deputy,  who  shall  possess 
the  power  and  perform  the  duties  attached  by 
law  to  the  office  of  principal  during  a  vacancy 
in  such  office,  and  during  the  absence  or  in- 
ability of  his  principal,"  it  has  been  held  that, 
in  case  of  a  vacancy,  the  deputy  becomes  at 
once  acting  superintendent,  his  acts  are,  to  all 
intents  and  purposes,  those  of  the  superin- 
tendent, and  he  is  entitled  to  the  salary  of  that 
office  while  he  so  continues  to  act.  People  v. 
Hopkins,  55  N.  Y.  74.  It  was  intimated  in 
this  case,  however,  that  in  case  of  absence  or 
inability  of  the  superintendent  the  deputy 
does  not  become  acting  superintendent,  but 
acts  simply  as  deputy. 

In  New  York  Laws  1892,  c.  690,  §  5,  it  is 
provided  that  "  in  case  of  the  absence  of  the 
superintendent,  or  his  inability  from  any 
cause  to  discharge  the  powers  and  duties  of 
his  office,  the  powers  and  duties  of  the  office 
shall  devolve  upon  his  first  deputy,"  no  pro- 
vision being  made  in  case  of  a  vacancy. 

1.  Limitation  of  Authority  of  General  Deputy.  — 
Chamberlain  v.  Goldsmith,  2    Brownl.  281; 


Norton  v.  Simms,  Hob.  13;  Parkers.  Kett,  r 
Ld.  Raym.  658,  i  Salk.  95,  12  Mod.  467;  Rog- 
ers V.  Carroll,  lll  Ala.  610  \citing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  626-628];  Hope 
7'.  Sawyer,  14  111.  254;  Abrams  v.  Ervin,  9 
Iowa  87;  Com.  v.  Arnold,  3  Litt.  (Ky.)  309; 
Ellison  V.  Stevenson,  6  T.  B.  Mon.  (Ky.)  275; 
Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.)  432; 
Albrecht  v.  Long,  27  Minn.  81;  Gibson  v. 
National  Park  Bank,  98  N.  Y.  87. 

Where  a  suitor,  finding  a  general  deputy 
in  charge  of  the  sheriff's  office,  called  on  him 
to  execute  a  process  which  was  then  placed  in 
his  hands,  it  was  held,  in  an  action  against  the 
sheriff,  the  general  deputy  having  failed  to 
execute  the  process,  that  he  could  not  plead 
in  his  defense  that  the  general  deputy  had  no 
power  to  e.xecute  any  process  except  such  as 
should  be  given  into  his  hands  by  himself,  the 
sheriff,  or  by  a  certain  other  general  deputy. 
Rogers      Carroll,  ill  Ala.  610. 

2.  Special  Deputy.  —  Allen  v.  Smith,  12  N.  J. 
L.  159. 

At  Common  Law  a  Sheriff  has  power  to  appoint 
a  person  to  do  a  particular  act,  as  to  serve  a 
certain  writ.  Clark  v.  Bray,  Kirby  (Conn.) 
237;  Guyman  v.  Burlingame,  36  111.  201;  Dun- 
gan  V.  Hall,  64  111.  254;  Proctor  v.  Walker,  12 
Ind.  660;  Wilford  v.  Miller,  i  Morr.  (Iowa)  405. 

Powers  of  Special  Deputy.  —  A  person  thus 
deputed  to  serve  a  writ  has  all  the  powers 
which  may  be  exercised  by  a  sheriff  in  serving 
or  executing  any  process,  except  that  he  is  not 
to  be  recognized  or  obeyed  as  a  sheriff  or 
known  officer,  but  must  show  his  authority  and 
make  known  his  business  if  required  by  the 
party  who  is  to  obey  the  same.  Burton  v. 
Wilkinson,  18  Vt.  186,  46  Am.  Dec.  145. 

Appointment  of  Deputy  to  Serve  Within  Limited 
Territory.  —  Where  a  sheriff  of  the  Supreme 
Court  of  Florida  made  an  appointment  in  the 
following  words:  "  I  hereby  constitute  and 
appoint  you  and  your  successors  in  office  mj' 
deputy  for  the  county  of  Duval,  for  me  and  in 
my  name,  place,  and  stead,  as  sheriff  of  the 
Supreme  Court  of  Florida,  to  execute  all  writs 
and  other  process  required  to  be  served  by  the 
sheriff  of  the  Supreme  Court  in  the  county  of 
Duval,"  it  was  held  that  the  appointee  was  a 
special  deputy.  Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  522. 

By  Rev.  Stat.  Florida  (1892),  §  1324,  it  is 
provided  that  the  sheriff  of  the  Supreme  Court 
may  appoint  a  deputy  in  the  county  in  which 
he  resides,  and  all  sheriffs  of  the  state  shall  cx 
officio  be  his  deputies  in  their  respective  coun- 
ties for  the  execution  of  process  from  said 
court.    State  v.  Johnson,  35  Fla.  539. 

A  United  States  Marshal  has  been  held  to  have 
the  power  to  appoint  a  special  deputy  to  exe- 
cute a  particular  process  where  the  appoint- 
ment in  question  is  made  within  a  state  the 
So  Volume  IX. 
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Person  Acting  under  Deputy  to  Take  Notice  of  Authority.  —  It  has  been  held  that 
where  a  deputy  is  not  a  known  public  ofificer,  but  only  assumes  to  act  in  the 
particular  case  by  special  appointment,  persons  aiding  the  supposed  officer  are 
bound  to  know  whether  he  is  authorized  to  do  the  particular  act  or  not ;  and 
if,  in  such  case,  the  deputy  is  a  trespasser  for  want  of  authority,  the  persons 
aiding  him  are  also  trespassers.* 

3.  In  Whose  Name  Deputy  Acts.  —  In  some  jurisdictions  the  doctrine  is 
declared  that  the  authority  given  by  law  to  a  ministerial  officer  is  given  to  the 
principal,  and  not  to  the  deputy,  and  that,  the  deputy  being  the  mere  agent  of 
the  principal,  whatever  official  act  is  done  by  him  should  be  done  in  the  name 
of  the  principal.*    But  in  other  jurisdictions  it  is  maintained  that  where  the 


laws  of  which  confer  that  power  upon  sheriffs. 
U.  S.  V.  Jailer,  2  Abb.  (U.  S.)  265;  Hyman  v. 
Chales,  12  Fed.  Rep.  855;  Matter  of  Critten- 
den, 2  Flipp.  (U.  S.)  212. 

Obstruction  of  Special  Deputy  in  Discharge  of 
Duty. —  Under  statute  in  Connecticut  providing 
thai  any  person  who  shall  resist  or  obstruct 
any  sheriff,  deputy  sheriff,  constable,  or  other 
officer  in  the  execution  of  his  office  shall  be 
punished,  etc.,  it  has  been  held  to  be  an 
offense  to  obstruct,  while  in  the  performance 
of  his  duty,  an  indifferent  person  deputed  to 
serve  a  writ  of  attachment.  State  v.  Moore, 
39  Conn.  244. 

1.  Person  Acting  under  Deputy  to  Take  Notice 
of  Authority.  —  Dietrichs  -'.  Schaw,  43  Ind. 
175 

2.  Bule  Asserted  that  Deputy  Must  Act  in  Princi- 
pal's Name  —  England.- — Parker  v.  Kelt,  t 
Salk.  96. 

United  States.  —  Marx  v.  Hanthorn,  30  Fed. 
Rep.  579. 

Alabama.  —  Perkins  v.  Reed,  14  Ala.  536. 

California.  —  Lewes  v.  Thompson,  3  Cal. 
266;  Joyce  V.  Joyce,  5  Cal.  449;  Rowley  v. 
Howard,  23  Cal.  402. 

Illinois.  —  Ryan  v.  Eads,  i  111.  217;  Ditch  v. 
Edwards,  2  111.  127,  26  Am.  Dec.  414;  Auburn 
V.  Goodwin,  128  111.  58;  Schott  v.  Youree,  142 
111.  233,  citing  5  Am.  a.nd  Eng.  E.ncyc.  of  Law 
(ist  ed.)  624. 

Iowa.  —  Abrams  v.  Ervin,  9  Iowa  87. 

Kentucky. — Talbott  v.  Hooser,  12  Bush 
(Ky.)  408;  Page  v.  Hardin,  8  B.  Mon.  (Ky.) 
650;  Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.)  440. 

Missouri.  —  Evans  v.  Wilder,  7  Mo.  359; 
Carter  v.  Hornback,  139  Mo.  238. 

North  Carolina.  —  Piland  v.  Taylor,  113  N. 
Car.  I,  citing  5  Am.  and  Eng.  Encyc.  ok  Law 
<ist  ed.)  624. 

Ohio.  —  Anderson  i.  Brown,  9  Ohio  151. 

Oregon.  —  Dennison  v.  Story,  i  Oregon  273. 

Texas. — Wimbish  v.  Wofford,  33  Tex.  109; 
Arnold  V.  Scott,  39  Tex.  378. 

See  also  Jacobs  Measures,  13  Gray  (Mass.) 
74.  Compare  M'Murphey  v.  Campbell,  i 
Hayw.  (i  N.  Car.)  181;  Miller  z/.  Alexander,  13 
Tex.  497,  65  Am.  Dec.  73;  Towns  ».  Harris, 
13  Tex.  507. 

The  Return  of  a  Deputy  Sheriff  on  a  process 
served  is  a  nullity  unless  made  in  the  name  of 
the  sheriff.  Rowley  tj.  Howard,  23  Cal.  402; 
Joyce  V.  Joyce,  5  Cal.  449;  Ryan  v.  Eads,  I 
III.  217;  Ditch  V.  Edwards,  2  111.  127,  26  Am. 
Dec.  414;  Simonds  v.  Callin.  2  Cai.  (N.  Y.)  6r; 
Ferguson  v.  Lee,  9  Wend.  (N.  Y.)  258;  Arnold 
V.  Scott,  39  Tex.  378. 

Special  Deputy. —  Under  statute  in  Illinois  it 


38r 


has  been  held  that  where  a  summons  is  served 
by  a  special  deputy  by  appointment  indorbed 
thereon,  the  return,  which  is  to  be  made  under 
oath,  is  not  required  to  be  in  the  name  of  the 
sheriff.    Glencoe  v.  People.  78  111.  382. 

Under  a  New  York  Statute  requiring  that,  in 
case  of  the  death  of  the  sheriff  of  any  county, 
the  under  sheriff  of  the  same  county  shall  in 
all  things  execute  the  office  of  sheriff  of  the 
same  county  in  the  name  of  the  deceased 
sheriff,  etc.,  it  has  been  held  that  a  return  by 
the  deputy  sheriff  in  his  own  name  as  deputy 
sheriff  was  not  in  pursuance  of  the  statute. 
Simonds  v.  Catlin,  2  Cai.  (N.  Y.)  61.  See  also 
Ferguson  v.  Lee,  9  Wend.  (N.  Y.)  258;  Piople 
V.  Powers,  19  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  99. 

Attestation  in  Name  of  Deputy  Clerk.  —  I  n 
Wimbish  Wofford.  33  Tex.  109,  it  was  held 
that  a  citation  "  tested  '"  by  a  deputy  clerk  in 
his  own  name  as  deputy  clerk,  and  pretermit- 
ting the  name  of  his  principal,  is  void,  and  a 
judgment  taken  by  default  on  such  a  citation 
will  be  set  aside  on  a  writ  of  error. 

A  Deputy  County  Surveyor  acting  in  his  own 
name,  and  not  in  his  principal's,  in  making  a 
survey  and  plat  of  a  town  addition,  does  not 
bind  the  principal  or  make  his  act  that  of  the 
county  surveyor.  Auburn  v.  Goodwin,  128 
111.  57. 

Where  Act  in  Deputy's  Name  Is  Expressly 
Authorized  by  Statute. —  In  People  v.  District 
Prisons,  73  Ilun  (N.  Y.)  118,  it  was  held  that  a 
commitment  which  consists  of  a  transcript  of 
the  entry  of  conviction  from  the  minutes  of  a 
court  of  special  sessions,  and  of  the  sentence 
therefor,  duly  certified  by  the  deputy  clerk  of 
said  court,  is  sufficient  where  the  statute  tlis- 
tinctly  authorizes  either  the  clerk  or  the  deputy 
clerk  to  certify  the  sentence. 

In  Whose  Name  Action  Should  Be  Brought.  —  1 1 
has  been  held  that,  alihougli  a  shciiff  may 
have  trover  or  trespass  for  goods  seized  in  ex- 
ecution which  are  taken  by  another,  yet  his 
deputy  cannot,  since  the  deputy  is  not  a  bailee 
as  to  the  possession,  but  is  merely  a  servant 
of  the  sheriff.  Terwilliger  v.  Wheeler,  35 
Barb.  (N.  Y.)  620;  Hampton  v.  Brown,  13 
Ired.  L.  (35  N.  Car.)  18.  But  see  Policy  v. 
Lenox  Iron  Works,  4  Allen  (Mass.)  329:  West 
V.  Thompson,  27  Vt.  613;  Miller  v.  Goold,  2 
Tyler  (Vt.)  439;  Stanton  v.  Hodges,  6  Vt.  64. 
See  also  Nutt  v.  Merrill.  40  Me.  237. 

A  deputy  sheriff  who  takes  a  judgment  in 
the  name  of  the  sheriff  against  a  purchaser  at 
a  sheriff's  sale,  and  mixes  up  with  such  judg- 
ment a  private  demand  due  to  himself,  cannot 
control  the  judgment;  it  belongs  to  the  sheriff. 
Wilson  V.  Gale,  4  Wend.  (N.  Y.)  623. 
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deputy  is  recognized  by  statute  as  a  distinct  officer  he  may  act  in  his  own 
name,  and  not  in  the  name  of  the  principal.' 

V.  Termination  of  Authority  —  1.  Expiration  of  Principal's  Term.  —  A 

deputation  of  necessity  expires  with  the  office  on  which  it  depends,'-*  and  if  the 
l)i  incipal  be  re-elected,  a  new  appointment  is  required  to  continue  in  office  his 
former  deputy.'' 

Completion  of  Business  Begun  During  Principal's  Term.  —  But  though  the  term  of  office 
of  a  principal  has  expired,  the  authority  of  the  deputy,  as  a  general  rule,  con- 
tinues as  long  as  the  principal  has  any  official  duty  to  complete  which  may  be 
performed  by  the  deputy.*  Thus  it  is  a  well-established  principle  that  when 
a  sheriff  has  begun  on  an  execution,  he  has,  after  he  goes  out  of  office,  a  right 
to  complete  it,  antl  in  pursuance  of  this  principle  it  has  been  held  that  a  deputy 
of  a  sheriff  whose  term  of  office  has  expired  possesses  a  similar  power.^ 

2.  Leath  of  Principal.  —  It  has  been  held  that,  since  the  act  of  a  deputy 
acquires  validity  because  it  is  the  act  of  the  principal,  the  authority  of  the 
deputy  will  cease  upon  the  death  of  the  principal.® 

(U.  S.)  534;  Tyree  v.  Wilson,  g  Gratt.  (Va.)  59, 
58  Am.  Dec.  213;  Douglass  Stumps,  5  Leigh 
(Va.)  394. 

6.  Deputy  of  Sheriff  Completing  Execution  Begun 
in  Principal's  Term.  —  Stewart  v.  Hamilton,  4 
McLean  (U.  S.)  534;  Hill  v.  Fitzpatrick,  6  Ala. 
314;  Larned  v.  Allen,  13  Mass.  295;  Morse  v. 
Betton,  2  N.  H.  184;  Jackson  v.  Collins,  3 
Cow.  (N.  Y.)  89;  Ferguson  v.  Lee,  9  Wend. 
(N.  Y.)  258;  People  v.  Baker,  20  Wend.  (N.  Y.) 
602;  Stimpson  71.  Pierce,  42  Vt.  334;  Tyree  v. 
Wilson,  9  Gratt.  (Va.)  59,  58  Am.  Dec.  213. 
Compare  Blake  v.  Shaw,  7  Mass.  505. 

Where  Office  Expires  by  Principal's  Resignation. 
—  The  principle  of  the  text  has  been  held  to  be 
true  where  a  sheriff  goes  out  of  office  by  resig- 
nation. Lafland  v.  Ewing,  5  Litt.  (Ky.)  43,  15 
Am.  Dec.  41. 

Absconding  of  Principal  as  Affecting  Deputy's 
Authority.  —  In  Ballance  v.  Loomis,  22  111.  82, 
it  was  held  that  the  mere  absconding  of  a 
sheriff  would  not  deprive  his  deputy  of  his 
authority  to  act  as-  such.  The  court  in  this 
case  said:  "  Until  the  office  of  the  sheriff  was 
declared  to  be  vacant  by  a  court  of  competent 
juiisdiction,  or  until  an  election  was  held  and 
a  successor  was  elected  and  qualified,  the  dep- 
uties of  Compher  might,  we  think,  discharge 
the  duties  of  the  office.  The  fact  that  the 
sheriff  had  absconded  had  not  been  judicially 
determined,  nor  had  a  successor  been  elected 
and  qualified,  and  persons  having  process  could 
not  certainly  know  the  fact;  and  to  hold  that 
because  he  had  absconded,  the  deputy  ceased 
to  have  power  to  act  when  he  absconded,  would 
render  all  their  acts  void  from  the  time  he  left 
the  county.  They  were  officers  de  facto,  and 
while  acting  as  such  their  official  acts  will  not 
be  inquired  into  in  a  collateral  proceeding,  and 
all  their  acts  must  be  held  to  be  binding  until 
the  office  of  their  principal  was  vacated  by  a 
direct  proceeding." 

6.  Termination  of  Deputy's  Authority  by  Princi- 
pal's Death.  —  Anderson  t.  Brown,  9  Ohio  151. 

Under  Statute  in  Illinois  it  has  been  held  that 
where,  between  the  time  of  delivering  an  exe- 
cution to  a  deputy  of  the  sheriff  and  a  sale  made 
therein,  the  sheriff  died,  and  the  deputv  pro- 
ceeded with  his  duties  as  if  the  sheriff  was  still 
living,  the  authority  of  the  deputy  did  not  cease 
with  the  death  of  the  sheriff.  McCluskey  v. 
McNeely,  8  111.  578. 
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1.  Deputy  a  Distinct  Statutory  Officer  Allowed 

to  Act  in  His  Own  Name  —  Louisiana.  —  State 
Hank      Watson,  15  La.  38. 

Michigan.  —  Calender  z'.  Olcott,  I  Mich.  344; 
Wheeler  v.  Wilkins,  19  Mich.  78;  Allen  v. 
Hazen,  26  Mich.  142;  Torrans  z>.  Hicks,  32 
Mich.  307;  Westbrook  v.  Miller,  56  Mich.  148; 
Drennan  v.  Herzog,  56  Mich.  467;  Fells  v. 
Barbour,  58  Mich.  49. 

Minnesota.  —  State  v.  Barrett,  40  Minn.  65. 

South  Carolina.  —  De  Villers  v.  Ford,  2  Mc- 
Cord  L.  (S.  Car.)  144. 

Vermont.  —  Eastman  v.  Curtis,  4  Vt.  616. 

Virginia.  —  Com.  v.  Byrne,  20  Gratt.  (Va.) 
165. 

Thus,  under  statute  in  Michigan  declaring 
that  the  county  clerk  shall  appoint  a  deputy, 
and,  in  the  absence  of  the  clerk  from  the 
clerk's  office  or  from  the  court,  the  deputy 
may,  in  all  things,  and  with  a  like  effect,  per- 
form all  the  duties  of  such  clerk,  it  has  been 
held  that  where  the  deputy  signs  a  writ,  "  W. 
M.,  deputy  clerk,  and  in  the  absence  of  the 
clerk,"  it  is  sufficient.  Calender  v.  Olcott,  i 
Mich.  344. 

Also,  under  a  statute  in  Georgia  providing 
that  the  principal  clerk  shall  be  in  all  cases  re- 
sponsible for  the  acts  of  his  deputy  and  agent, 
it  has  been  held  that  a  process  signed  by  a 
deputy  clerk  of  a  superior  court  is  as  valid  and 
sufficient  in  law  as  if  signed  by  the  principal 
clerk.    Goodwyn  v.  Goodwyn,  11  Ga.  178. 

2.  Termination  of  Deputation  by  Expiration  of 
Principal's  Term  of  Office.  —  Greenwood  v.  State, 
17  Ark.  332;  Banner  v.  McMurray,  I  Dev.  L. 
(12  N.  Car.)  218. 

3.  New  Appointment  of  Deputy  Necessary  upon 
Re-election  of  Principal. — Greenwood  v.  State, 
17  Ark.  332;  Smith  v.  Cansler,  83  Ky.  367; 
Boardman  v.  Halliday,  10  Paige  (N.  Y.)  223. 

In  Banner  v.  McMurray,  i  Dev.  L.  (12  N. 
Car.)  218,  it  was  held  that  where  a  sheriff  ap- 
pointed a  deputy  who  gave  bond  for  his  faith- 
ful conduct  "  during  his  continuance  "  therein, 
and  the  sheriff  was  reappointed  at  fhe  end 
of  the  first  year,  and  the  deputy  continued  to 
act  under  him  for  several  years,  the  words 
"  during  his  continuance  "  should  be  restricted 
to  the  first  year,  for  the  deputation  expired 
then. 

4.  Completion  of  Business  Begun  During  Princi- 
pal's Term.  —  Stewart  v.  Hamilton,  4  McLean 
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DEPUTY. 


Compensation. 


3.  Removal  from  Office.  —  At  common  law,  the  principal  has  the  right  of 
exercisini^  at  pleasure  the  power  of  removing  the  deputy.* 

Agreement  that  Deputy  Should  Hold  Office  During  Continuance  of  Term  of  Principal.  —  And 
it  has  been  held  that  the  principal's  power  of  removal  is  not  affected  by  the 
fact  that  it  was  agreed  between  him  and  his  deputy  that  the  latter  should 
continue  in  office  during  the  entire  term  of  the  principal.* 

4.  Acceptance  of  Incompatible  Office.  —  Under  statute  it  has  been  held  that 
where  a  deputy  sheriff  accepts  an  ofifice  incompatible  with  duties  to  be  per- 
formed as  deputy,  the  ofifice  of  deputy  will  be  vacated.^ 

6.  Resignation.  —  The  deputy's  authority  may  terminate  by  his  resignation, 
and  it  has  been  held  that  if  a  deputy  resigns  his  office,  his  official  authority 
ceases  in  toto,  and  he  cannot  complete  any  unfinished  business  begun  by  him 
before  his  resignation.* 

"VI.  Compensation  —  statutory  Allowance  of  Fees  out  of  Public  Treasury.  —  Provision 
is  sometimes  made  by  statute  for  the  payment  out  of  the  public  treasury  of 
the  salaries  of  certain  designated  deputies.* 


In  Ontario,  under  Stat.  5  Geo.  I.,  c.  15,  8, 
it  was  held  that,  on  the  death  of  a  sheriff,  his 
deputy  is  charged  with  the  execution  of  his 
office  until  a  new  sheriff  is  appointed.  Mc- 
Pherson      Hamilton,  5  U.  C.  Q.  B.  (O.  S.)  490. 

Deputy  Treasurers.  —  In  Ne-.u  Bruns-a'ick  it 
has  been  held  that  deputy  treasurers  appointed 
under  the  revenue  laws  in  that  province  are 
substantive  revenue  officers  of  the  crown, 
although  appointed  by  the  province  treasurer, 
and  the  appointment  does  not  terminate  with 
the  life  of  the  province  treasurer  from  whom 
it  has  proceeded;  and  consequently  the  surety 
bond  given  to  the  crown  by  the  deputy  treas- 
urer on  this  appointment  continues  in  force, 
and  the  sureties  are  liable  for  misconduct  or 
defalcation  committed  by  the  deputy  during 
the  time  of  a  subsequent  province  treasurer, 
such  deputy  continuing  to  act  without  any  new 
appf)intment.     Reg.  -■.  Kerr,  4  New  Hruns.  137. 

1.  Bemoval  of  Deputy  from  Office.  —  Lane  v. 
Cotton,  I  Salk.  17;  Gibbs  v.  Morgan,  39  N.  J. 
Eq.  126;  People  7/.  Barker,  14  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  360;  Somers  v.  State,  5  S. 
Dak.  584. 

United  States  Deputy  Marshal.  —  In  Priddie  v. 
Thompsijn,  82  Fed.  Kep.  186,  it  was  held  that, 
under  the  provisions  of  the  Act  of  Congress  of 
May  28,  i8g6,  a  United  States  deputy  marshal 
is  not  subject  to  removal  by  his  principal.  But 
see  contra,  Taylor  v.  Kercheval,  82  Fed.  Rep. 
497- 

Instance  of  Officer  Held  Not  to  Be  Deputy  Proper. 

—  In  People  H;irkcr.  14  .Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  360,  it  was  held  that  a  deputy  tax 
commissioner  in  the  department  of  ta.xes  and 
assessments  in  New  York  city  does  not  hold  a 
confidential  relation  to  the  commissioners  of 
taxes  and  assessments,  and  is  not  a  "  deputy  " 
within  the  meaning  of  section  i,  c.  119,  New 
York  Laws  of  1888,  as  amended  by  c.  577,  Laws 
of  1892,  and  hence  cannot  be  removed  except 
for  cause  after  hearing  had. 

Statute  Bequiring  Dismissal  of  Deputy.  —  The 
Piiiinyhiniiiii  Act  of  Marcli  31,  1843,  J;  2,  re- 
quiring the  sheriff  to  dismiss  a  deputy,  etc., 
for  taking  illegal  fees,  h.xs  been  held  to  be  con- 
stitutional and  in  furtherance  of  the  bill  of 
rights.     Leeds's  Appeal,  75  P.i.  St.  7?. 

2.  Agreement  for  Continuance  in  Office  During 
Principal's  Term. —  lloge  v.  'Irigg,  4  Munf. 


(Va.)  152.  But  it  was  intimated  in  this  case 
that  the  deputy  would  not  be  deprived  thereby 
of  his  remedy  against  the  principal  for  an 
undue  exercise  of  such  power  of  removal. 

3.  Termination  of  Deputy's  Authority  by  Ac- 
ceptance of  Incompatible  Office.  —  W  i  1  son  z'.  King, 
3  Litt.  (Ky.)  457,  14  \m.  Dec.  84.  See  also 
Keating  v.  Covington,  (Ky.  1S96)  35  S.  VV.  Rep. 
1026;  People  V.  Gosch,  82  Mich.  22;  State  t. 
Bus,  135  Mo.  325;  State      Goff,  15  R.  I.  505. 

In  Wilson  v.  King,  3  Litt.  (Ky.)  457,  14  Am. 
Dec.  84,  it  was  held  that  the  offices  of  deputy 
sheriff  and  justice  of  the  peace  are  incompatible 
both  at  common  law  and  by  the  constitution, 
and  the  acceptance  of  the  latter  vacates  the 
former,  yet  if  the  deputy  continues  to  act  as 
sheriff  after  he  has  qualified  as  justice  of  the 
peace,  his  acts  are  not  on  that  account  void, 
since  he  acts  as  an  officer  de  facto. 

See  further  on  this  question  the  title  De 
Facto  Ofkickk  ;,  vol.  8,  p.  771. 

4.  Besignation  of  Deputy.  —  Ferguson  v.  Lee, 
9  Wend.  (N.  Y.)  25S.  In  this  case  it  was  held 
that  the  removal  of  a  deputy  from  the  county 
in  which  he  holds  office  is  a  virtual  resignation 
of  his  office,  and  he  is  thereby  disqualified 
from  even  completing  an  execution  begun  by 
him  previous  to  his  removal. 

5.  Statutory  Allowance  of  Fees  out  of  Public 
Treasury.  —  Code  of  Io7i.<a  (18(^7),  ^  298.  See 
also  Washington  County  v.  Jones,  45  Iowa  260; 
Gamble  v.  Marion  County,  85  Iowa  675:  State 
V.  Van  Auken,  98  Iowa  674. 

In  Washini^ton,  under  sections  1564  and  1595 
of  I  Ballinger's  Codes  and  Statutes  (1897),  it 
has  been  held  that  the  county  commissioners, 
and  not  the  county  officers,  are  vested  with  dis- 
cretionary power  to  fix  the  number  and  com- 
pensation of  the  deputies  in  the  various  county 
offices,  and  that,  where  t'lc  county  commission- 
ers, in  the  exercise  of  thi  irdiscyetionary  power 
to  pass  upon  the  necessity  of  employing  depu- 
ties, have  decided  that  no  deputy  is  necessary 
in  a  given  case,  the  county  will  not  be  liable 
for  the  compensation  of  the  deputy  employed 
by  an  officer.  Dillon  v.  Whatcom  County,  12 
Wash.  391.  See  also  Nelson  v.  Troy,  11  Wash. 
435- 

But  a  statute  in  Cn/i Joriiin  providing  that 
whenever,  in  the  opinion  of  the  board  of  super- 
visors, the  salary  of  any  county  officer,  in  ccr- 
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Liability  of  Deputy. 


DEPUTY. 


To  Principal. 


Principal  Eesponsible  in  Absence  of  Statute.  —  But  where  the  law  gives  no  compen- 
sation for  deputies,  they  must  be  paid  by  the  officer  who  employs  them,  and 
not  out  of  the  public  treasury.' 

Designation  by  Statute  of  Fund  for  Payment  of  Salary.  —  By  statute  in  Nebraska,  the 
salary  of  certain  designated  deputies  is  not  an  absolute  personal  charge 
against  the  principal,  but  is  to  be  paid  only  out  of  the  fees  collected.* 

Compensation  Determined  by  Contract.  ^ — Where  it  is  agreed  between  the  principal 
and  the  deputy  that  the  latter  is  to  receive  a  certain  compensation  and  account 
to  the  former  for  funds  coming  into  his  hands,  the  deputy  is  entitled  to  no 
more  than  the  stipulated  amount,  though,  by  a  statute  subsequent  to  the 
agreement,  additional  duties  are  added  to  his  office,  for  which  he  is  authorized 
to  receive  certain  fces.^ 

In  the  Absence  of  Contract  as  to  salary,  it  seems  that  the  deputy  has  a  remedy 
against  the  principal  on  a  quantum  meruit.*^ 

VII.  Liability  of  Deputy — 1.  To  Principal  —  a.  On  Bond  —  (i)  In  Gen- 
eral. —  Provision  is  sometimes  made  by  statute  authorizing  principals  to  take 
bonds  binding  their  deputies  to  a  faithful  performance  of  their  duties,'  but 
the  principal  has  this  authority  independently  of  statute.®  The  principal  may 
recover  in  an  action  on  such  security  where  he  has  been  made  liable  in  a  pre- 
vious action  for  the  default  of  his  deputy  committed  virtute  officii  or  colore 
officii!' 


tain  classes  of  counties,  is  insufficient  to  pay  a 
reasonable  compensation  for  the  services  re- 
quired to  be  performed,  the  board  shall  allow 
such  officer  a  deputy  at  a  certain  salary,  to  be 
paid  out  of  the  county  treasury,  has  been  held 
to  be  void  under  the  constitution  of  that  state. 
Dougherty  v.  Austin,  94  Cal.  601. 

In  Ontario  it  has  been  held  under  statute 
that  the  fees  earned  by  a  deputy  sheriff  while 
the  office  is  vacant  by  reason  of  the  death, 
resignation,  or  removal  of  the  sheriff  belong  of 
right  to  the  deputy  himself,  and  the  'repre- 
sentatives of  neither  the  lata  nor  the  newly 
appointed  sheriff  have  any  right  or  claim  there- 
to. McKellar  v.  Henderson,  27  Grant's  Ch. 
(U.  C.)  iSi. 

Change  of  Compensation  During  Tenure  of  Office. 

—  In  jurisdictions  having  constitutional  pro- 
visions prohibiting  any  change  in  the  compen- 
sation of  any  public  officer  during  his  term  of 
office,  it  has  been  held  that  a  deputy  appointed 
by  an  officer,  since  he  holds  at  the  pleasure  of 
such  principal,  does  not  hold  for  a  "  term  " 
within  the  constitutional  provision.  Somers 
V.  State,  5  S.  Dak.  584;  Gibbs  v.  Morgan,  39 
N.  J.  E_q.i26. 

1.  Principal  Liable  for  Deputy's  Compensation 
Apart  from  Statute.  —  McWilliams  v.  Richland, 
16  111.  App.  333;  State  V.  Roach,  123  Ind.  167; 
Gage  County  1'.  Wilson,  38  Neb.  165;  Dillon  v. 
Whatcom  County,  12  Wash.  391.  See  also 
Campbell  v.  Hewlitt,  16  Q.  B.  258,  71  E.  C.  L. 
258. 

A  Deputy  Marshal's  remedy  for  compensation 
is  against  the  marshal  for  whom  he  performed 
the  services.  Winiermute  v.  Smith,  i  Bond 
(U.  S.)  210;  Douglas  -'.  Wallace,  i6r  U.  S.  346; 
Powell  V.  U.  S.,  60  Fed.  Rep.  687. 

Unauthorized  Deputy.  —  Under  the  Act  of 
Assembly,  6  Wm.  IV.,  c.  i,  §  11,  a  person 
serving  processes  directed  to  the  sheriff,  but 
without  any  authority  from  him,  is  precluded 
from  maintaining  any  action  for  his  services. 
Herrington  v.  Lugrin,  3  New  Bruns.  109. 

Eight  to  Claim  Beward.  —  A  deputy  sheriff 
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making  an  arrest  in  the  line  of  his  duty,  when 
sent  by  the  principal  sheriff  to  attend  to  it  in 
his  stead,  cannot,  as  a  matter  of  public  policy, 
be  entitled  to  claim  a  reward  offered  for  such 
arrest.  Stamperz'.  Temple,  6  Humph.  (Tenn.) 
113,  44  Am.  Dec.  296. 

2.  Designation  by  Statute  of  Fund  for  Paymemt 
of  Deputy's  Salary.  —  Wolfe     Kyd,  46  Neb.  292. 

3.  Compensation  Determined  by  Contract. — 
Bulstrode  v.  Gilburn,  2  Stra.  1027.  See  also 
Fraser  v.  Fraser.  11  U.  C.  Q.  B.  109. 

4.  Recovery  on  Quantum  Meruit  in  Absence  of 
Contract.  —  Godolphin  Tudor,  6  Mod.  235, 
note. 

5.  Bond  Given  by  Deputy  to  Principal  Authorized 
by  Statute.  —  Wood  v.  Cook,  31  111.  271. 

6.  See  notes  immediately  below. 

7.  Liability  of  Deputy  to  Principal  on  Bond.  — 

Flack  V.  Brassel,  153  N.  Y.  621;  Lucas  v. 
Locke,  II  W.  Va.  81.  In  the  latter  case  the 
court  said:  "  To  hold  a  deputy  and  his  sure- 
ties liable  to  the  sheriff  on  his  bond,  it  is  not 
necessary  that  the  deputy  is  acting  under  color 
of  some  writ,  but  if  he  is  acting  under  color  of 
his  office,  and  professing  so  to  act,  and  induc- 
ing others  interested  to  believe  he  is  acting 
colore  officii,  he  and  his  sureties  will  be  bound 
for  such  acts." 

Default  of  Deputy  with  Knowledge  and  Consent 
of  Principal.  —  Where  a  sheriff  sees  the  return 
indorsed  upon  process  by  a  deputy  before  the 
same  is  delivered  into  the  clerk's  office,  and 
with  a  knowledge  of  the  facts  allows  the  return 
to  be  made,  it  is  in  law  and  fact  his  return, 
and  he  cannot  hold  the  bond  of  the  deputy 
responsible  although  the  return  may  be  false. 
Wasson      Linster,  83  N.  Car.  576. 

Effect  of  Instructions  by  Principal  to  Deputy.  — 
In  Remlinger  Weyker,  22  Wis.  383,  it  was 
said  by  the  court  that  where  a  recovery  is  had 
against  the  sheriff  ■  for  the  default  of  his  dep- 
uty, the  sheriff  ordinarily  has  his  action  over 
against  the  deputy  unless  the  latter  has  acted 
under  his  express  direction  and  authority. 

But  in  Turtle  v.  Cook,  15  Wend.  (N.  Y.)  274, 
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Where  Action  Against  the  Principal  Was  Unsuccessful, — And  it  has  been  held  that 
this  right  of  indemnity  does  not  depend  upon  the  success  of  a  suit  against  the 
principal  for  the  wrongdoings  or  neglects  of  the  deputy  or  the  right  to  main- 
tain an  action  therefor,  provided  he  is  called  upon  to  defend  a  suit  instituted 
on  account  of  his  deputy's  official  doings  or  omissions.* 

Where  Suit  Against  Principal  Was  for  Unofficial  Act  of  Deputy.  — •  But  it  has  been  said 
that  where  the  suit  is  brought  against  the  principal  for  a  default  of  the  deputy 
in  his  private  or  unofficial  capacity,  the  expenses  of  defending  the  suit  cannot 
be  recovered  in  an  action  on  the  official  bond  given  by  the  deputy,  such  bond 
providing  indemnity  for  default  in  official,  but  not  in  unofficial,  duties.* 

Eight  of  Action  Before  Discharge  of  Liability  by  Principal. —  The  rule  seems  to  be  well 
established  that  the  bond  of  the  deputy  to  his  principal  is  not  a  mere  security 
for  indemnity  against  actual  loss  or  damage  to  the  principal,  but  a  recovery 
may  be  had  thereon  by  the  principal  without  waiting  to  be  sued  for  the  default 
of  the  deputy,  and  without  having  first  discharged  the  liability  himself.^ 

(2)  Fortn  of  Bond.  — Where  no  form  is  prescribed  by  statute  for  the  bond 
given  by  a  deputy  to  his  principal  to  secure  the  faithful  performance  of  his 
duties,  any  form  may  be  adopted  or  any  condition  may  be  inserted  therein 
which  will  carry  out  the  intent  of  the  parties,  provided  it  is  not  contrary  to 


it  was  held  that  the  mere  fact  that  a  deputy 
sheriff  is  directed  by  his  principal  to  levy  upon 
specific  property  on  an  execution  being  placed 
in  his  hands  does  not  constitute  him  the  serv- 
ant or  special  agent  of  the  sheriff  for  that  par- 
ticular service,  but  that  he  will  be  deemed  to 
act  in  his  official  character;  and  if  the  sheriff 
is  subject  to  damages  in  consequence  of  his  act 
in  respect  to  such  execution,  he  and  his  sure- 
ties are  liable  to  indemnify  the  sheriff,  notwith- 
standing such  instructions.  The  court  in  this 
case  said:  "  It  would  be  unreasonable  to  hold 
him  [the  deputy]  accountable  to  the  sheriff  for 
the  consequences  of  an  act  explicitly  directed 
by  the  sheriff.  It  should,  however,  very 
clearly  appear,  whenever  such  defense  is  in- 
terposed, that  in  giving  the  directions  the 
sheriff  or  his  general  agent  intended  to  debar 
the  defendant  from  the  exercise  of  that  judg- 
ment and  discretion  in  the  matter  which  be- 
longed to  him  as  a  general  deputy,  and  that  he 
so  understood  it.  If  the  communication  was 
mere  information  or  advice,  the  better  to  en- 
able him  to  discharge  his  duty,  this  would  not 
alter  the  relation  to  his  principal.  Notwith- 
standing such  information  and  advice,  he 
would  he  expected  to  act  upon  his  own  re- 
sponsibility, afler  ascertaining  the  true  facts 
in  respect  to  the  title  of  property  to  be  levied 
upon,  and  levy  or  not,  or  take  an  indemnity, 
as  his  judgment  would  dictate." 

How  Far  Judgment  Against  Principal  Evidence 
Against  Deputy.  —  A  record  of  a  judgment 
against  the  sheriff  is  not  evidence  against  the 
deputy  of  any  other  fact  than  that  a  judgment 
was  rendered.  It  is  not  ei'idcnce  that  such 
judgment  was  incurred  by  the  default  of  the 
deputy.    Lewis      Knox,  2  Bibb  (Ky.)  453. 

Deputy's  Admissions.  —  In  an  action  on  the 
bond  of  a  deputy  sheriff,  evidence  of  the  de- 
fendant's  admissions  that  he  had  collected  cer- 
tain sums  on  judgments  put  into  his  hands  for 
collection  is  admissible,  without  producing  the 
executions  themselves  or  copies  thereof. 
Mant^      Collins,  4  liar,      M.  (Md.)  65. 

Liability  of  Deputy  to  Principal's  Sureties.  —  It 
12  C.  of  L. — 25  '■ 


has  been  held  that  where  the  sureties  of  a 
sheriff  have  had  to  pay  money  for  the  default 
of  a  deputy  in  not  taking  a  bail  bond  from  a 
defendant  in  a  writ,  they  have  a  right  in  equity 
to  be  substituted  to  the  rights  of  the  sheriff 
against  such  deputy,  and  to  resort  to  a  fund 
which  he  had  secured  from  the  defendant  in 
the  original  writ  to  indemnify  himself  against 
the  consequences  of  the  same  default.  Blalock 
-'.  Peake,  3  Jones  Eq.  (56  N.  Car.)  323.  See 
also  Brinson  Thomas,  2  Jones  Eq.  (55  N. 
Car.)  414,  67  Am.  Dec.  224. 

1.  Liability  of  Deputy  to  Principal  Where  Action 
Against  Principal  Was  Unsuccessful.  —  Smith 
Berry,  37  Me.  29S,  where  the  court  said: 
"  There  may  be  numerous  instances  where  the 
sheriff  inay  be  called  upon  in  a  suit  for  an 
alleged  default  of  his  deputv,  and  such  action 
may  fail  as  having  no  valid  foundation  in  law 
or  fact,  and  he  may  have  a  perfect  claim  upon 
the  deputy  and  his  sureties  for  his  expenses  in 
the  defense  of  the  action,  because  those  ex- 
penses accrued  b)'  reason  of  the  doings,  wrong- 
doings, or  neglects  of  the  deputy  in  the  execu- 
tion of  some  of  the  conditions  of  the  bond." 

In  White  v.  Blake,  79  Me.  114.  where  a  judg- 
ment recovered  against  a  sheriff  for  the  default 
of  his  deputy  was  settled  by  the  deputy,  but 
the  execution  was  not  discharged,  and  sixteen 
years  afterwards  the  sheriff  was  sued  on  the 
judgment,  it  was  held  that  the  deputy  was 
liable  for  the  expenses  of  the  subsequent  suit 
against  the  sheriff,  though  such  suit  was 
unsuccessful. 

2.  Smith      Berry,  37  Mc.  298. 

3.  Right  of  Action  Against  Deputy  Before  Dis- 
charge of  Liability  by  Principal. —  iiadgett  -■. 
.Martin,  12  Ark.  730;  Kouns  Davis,  2  B. 
Mon.  (Ky.)  278;  Colter  v.  Morgan,  12  B.  Mon. 
(Ky.)  278;  Ratllff  v.  Ferguson,  86  Ky.  89; 
Poling  -'.  Maddox,  41  VV.  Va.  779. 

Thus  it  has  been  held  that  a  sheriff  may  sue 
his  deputy  to  recover  taxes  collcclcti  and 
withheld  by  the  deputy,  without  first  having 
satisfied  his  bonds  to  the  common  wealth  and 
county.    Ratliff  '•.  Ferguson,  86  Ky.  89. 
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public  policy  or  in  contravention  of  the  law.*  But  when  a  particular  form  is 
required  by  statute,  the  requirement  must  be  observed.* 

(3)  The  Bond  a  Private  Security. —  In  the  absence  of  statute,  the  bond 
t^iven  by  the  deputy  to  his  principal  is  a  private  security.  Thus  it  has  been 
held  that,  while  a  sheriff  who  was  made  by  law  the  collector  of  the  taxes  in 
his  county  can  recover  on  the  bond  of  his  deputy  for  taxes  collected  and  ille- 
gally appropriated  by  the  latter  to  his  own  use,  yet  there  is  no  privity  of  con- 
tract between  the  commonwealth  or  county  and  the  deputy  as  such,  and  no 
action  can  be  maintained  on  the  deputy's  bond  by  the  commonwealth  or 
county.* 

b.  Liability  Apart  from  Bond.  —  A  deputy  sheriff  has  been  held  liable, 
apart  from  any  bond  given  to  his  principal,  to  an  action  for  moneys  which  he 
had  collected  and  had  failed  to  pay  over  to  his  principal,  and  this  without  any 
previous  demand.'* 

Judgment  by  Motion  Against  Deputy.  — And  in  several  of  the  states  it  is  provided, 
by  statute  that  a  sheriff  may  have  judgment  by  motion  against  the  deputy  for 
certain  designated  forms  of  official  misconduct.* 

c.  Defaults  of  Employee  of  Deputy.  —  Where  a  deputy,  with  the  con- 
sent of  his  principal,  employs  a  person  to  assist  him  in  performing  the  duties 
of  his  office,  it  has  been  held  that  in  the  absence  of  a  release  from  liability  of 
the  deputy  by  the  principal,  the  deputy  is  responsible  to  the  principal  for  the 
defaults  of  the  employee.® 

d.  Liability  of  Deputy's  Sureties.  — Where  the  deputy,  in  the  bond 
given  to  his  principal,  covenants  for  the  faithful  discharge  of  all  the  duties  of 
his  office  of  deputy,  his  sureties  may  be  held  liable  on  the  bond  for  his  defaults 


1.  No  Particular  Form  of  Bond  Requisite  Apart 
from  Statute.  —  Cradle  i'.  Hoffman,  105  111.  147; 
Mullen  z'.  VVhitmore,  74  N.  Car.  477;  Jacobs  v. 
Hill,  2  Leigh  (Va.)  397. 

It  has  been  held  that,  in  the  absence  of  stat- 
ute requiring  the  bond  to  be  made  payable  to 
the  state,  a  bond  payable  to  the  principal 
will  be  valid.  Lucas  v.  Shepherd,  16  Ind. 
368. 

Where  the  condition  of  the  bond  of  the 
deputy  sheriff  was  that  he  "  shall  due  return 
make  thereof  of  all  moneys  received  by  him 
and  in  all  respects  execute  faithfully,  and 
fully  discharge  the  duties  of  said  office  and 
pay  over  all  moneys  that  may  come  into  his 
hands  as  deputy  sheriff^  when  and  to  whom  it 
properly  belongs,"  it  was  held  that  a  failure 
to  pay  over  to  the  sheriff  the  public  taxes  col- 
lected by  such  deputy  was  a  breach  of  the 
conditions  of  his  bond,  for  which  he  and  his 
sureties  were  liable.  Mullen  v.  Whitmore,  74 
N.  Car.  477. 

OfB.cial  Bond.  —  In  California  it  has  been 
held  under  statute  that  where  a  deputy  ap- 
pointed by  a  public  officer  gives  a  bond  for  the 
faithful  performance  of  his  duties  under  the 
appointment,  the  bond  is  an  official  'bond  and 
valid,  though  payable  to  the  principal  officer, 
and  not  to  the  state.  Hubert  z/.  Mendheim, 
64  Cal.  213. 

2.  Particular  Form  of  Bond  Prescribed  by  Stat- 
ute.—  In  N'cbraska  deputies  are  required  to 
give  bonds  for  the  same  amount  as  their  prin- 
cipals, and  the  bonds  must  run  to  the  county 
in  which  the  deputy  was  appointed.  But  a 
recovery  can  be  had  in  an  action  brought  on 
such  bonds  in  the  name  of  the  principal. 
Riggs  V.  Miller,  34  Neb.  666. 


3.  The  Bond  a  Private  Security  Between  Princi- 
pal and  Deputy.  —  San  Francisco  v.  McAllister, 
76  Cal.  246;  Ratliff  v.  Ferguson,  86  Ky.  89. 

In  Brinson  v.  Thomas,  2  Jones  Eq.  (55  N. 
Car.)  414,  67  Am.  Dec.  224,  the  court,  in  com- 
menting upon  the  liability  of  a  deputy  sheriff 
on  his  bond,  said:  "  Persons  who  are  injured 
by  his  malversation  in  office,  either  in  not  exe- 
cuting process  or  in  appropriating  to  his  own 
use  moneys  which  come  into  his  hands  by 
virtue  of  his  appointment,  can  have  no  redress 
upon  his  bond,  either  against  him  or  his 
sureties." 

4.  Liability  of  Deputy  to  Principal  Apart  from 
Bond.  —  Nelms  -'.  Williams,  18  Ala.  650. 

5.  Remedy  by  Motion  Against  Deputy  —  Ala- 
bama. —  Civ.  Code  (1S86),  >J  3114;  Stephens  v. 
Womack,  3  Ala.  738;  Magee  v.  Toulmin,  5 
Ala.  141;  Atwood  v.  Craig,  3  Stew.  &  P.  (Ala.) 
21. 

Mississippi.  —  Code  (1892),  §  41 14;  Womack 
V.  Nichols,  39  Miss.  320. 

Tennessee.  —  Code  (i8g6),  §  658;  Cate  v. 
Howard,  i  Swan  (Tenn.)  15;  Shaw  v.  Patter- 
son, 2  Tenn.  Ch.  171.  See  also  Robertson  v. 
Lessau,  7  Coldw.  (Tenn.)  159. 

Virginia.  —  Code  (1887),  §  910;  Allebaugh 
V.  Coakley,  75  Va.  628;  Weaver  v.  Skinker,  4 
Gratt.  (Va.)  160;  Lee  County  Justices  v.  Fulk- 
erson,  21  Gratt.  (Va.)  182;  Crawford  v.  Turk, 
24  Gratt.  (Va.)  176;  Asberry  v.  Calloway,  I 
Wash.  (Va.)  72;  Stowers  v.  Smith,  5  Munf. 
(Va.)  402;  Jacobs  v.  Hill,  2  Leigh  (Va.)  393. 

But  see  Lampton  v.  Scott,  3  A.  K.  Marsh. 
(Ky.)  172;  Trabue  v.  Thomas,  3  A.  K.  Marsh. 
(Kv.)  173- 

6.  Liability  of  Deputy  for  Defaults  of  Employee. 

—  Stultz  V.  Ingles,  84  Va.  844. 
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while  acting  in  his  official  capacity,*  and  it  has  been  held  that  they  will  be 
responsible  not  only  for  his  acts  done  virtute  officii,  but  also  for  such  as  arc 
done  colore  officii!^ 

From  What  Time  Liability  Attaches.  — Where  the  surety  on  a  deputy's  bond  con- 
tracts that  the  deputy  shall  faithfully  perform  his  duties  and  shall  save  the 
principal  harmless  from  claims  against  the  deputy  in  consequence  of  his 
appointment  to  that  office,  it  has  been  held  that  the  surety  can  be  charged 
with  such  liability  as  may  arise  from  the  future  acts  of  the  deputy,  but  for 
past  defaults  of  the  deputy  under  his  appointment  the  surety  will  not  be  liable 
where  it  does  not  appear  that  the  surety  had  either  actual  or  constructive 
notice  that  the  deputy  had  previously  begun  to  act  under  his  appointment.* 

Period  of  Liability.  —  Where  the  obligation  of  the  sureties  is,  in  general  terms, 
for  the  faithful  performance  of  his  duties  by  the  deputy  during  his  continuance 
in  office,  they  will  be  liable  for  the  deputy's  default  during  the  principal's 
entire  term,  where  the  term  of  the  deputy's  continuance  is  not  fixed  by  any 
law,  but  is  fixed  by  the  principal  for  that  period.* 

Discharge  of  Surety.  —  The  liability  of  a  surety  is  not  to  be  extended  by  implica- 
tion beyond  the  terms  of  his  contract,  and  he  will  not  be  liable  on  a  bond  given 
for  the  deputy's  faithful  performance  of  his  duties  after  the  original  appoint- 
ment of  the  deputy  referred  to  in  the  bond  has  been  altered  by  the  consent  of 
the  obligor  and  the  obligee.*  But  the  mere  reappointment  of  the  deputy  for 
the  same  duties  as  were  performed  by  him  under  the  original  appointment  will 
not  operate  as  a  discharge  of  his  sureties  who  have  obligated  themselves  for  the 
faithful  performance  by  him  of  his  duties  during  his  entire  term.® 

Notice  of  Refusal  to  Continue  as  Surety.  — And  notice  to  the  principal  by  a  surety 
to  the  effect  that  he  declines  to  be  surety  for  the  deputy  after  a  certain  date 
will  not  operate  to  discharge  the  surety,  at  least  until  a  reasonable  time  has 
elapsed,  sufficient  to  enable  the  principal  to  give  notice  to  the  deputy  and  the 
other  sureties  and  to  permit  a  new  security  to  be  given.'' 

1.  Liability  of  Deputy's  Sureties  to  Principal.  —  4.  Period  of  Surety's  Liability.  —  Kruttschnitt 
Wood  V.  Cook,  31  111.  271;  Larncd  v.  Allen,  13  Hauck,  6  Xev.  163. 

Mass.  295;   Mullen  v.  Whitmore,  74  N.  Car.  5.  Discharge  of  Deputy's  Sureties.  —  Miller  v. 

477;   Chamberlain  v.  Godfrey,  36  Vt.  380,  84  Stewart,  9  Wheat.  (I'.  S.)  702. 

Am.  Dec.  690.  6.  Kruitschnitt  -<'.  Hauck,  6  Nev.  163. 

Where  Damage  to  Principal  Is  Occasioned  by  Reappointment  of  Principal.  —  But  where  the 

His  Own  Wrongful  Act.  —  Where  the  fault  of  office  of  the  principal  expired  at  the  end  of  the 

the  deputy  in  not  making  an  arrest  was  rem-  first  year,  it  has  been  held  that  the  sureties 

edied    by  a   subsequent  surrender,  and  the  on  a  bond  given  by  a  person  appointed  as 

damages  sustained  by  the  principal  were  occa-  his  deputy  for  his  faithful  conduct  "  during  his 

sioned  by  his  own  subsequent  wrongful  act  in  continuance  in  said  appointment  "  would  not 

discharging  the  prisoner,  it  was  held  that  he  be  liable  for  the  acts  of  the  deputy  after  the 

could  not  be  permitted  to  fall  back  upon  the  expiration  of  the  principal's  first  term,  though 

original  fault  of  the  deputy  for  the  purpose  of  the  principal  was  reappointed  to  his  office, 

rendering  him  and  his  sureties  liable  for  those  Banner  v.  McMurray,  i  Dev.  L.  (12  N.  Car.) 

damages.     Walter  t.  Middleton,  68  N.  Y.  605.  218. 

Judgment  Against  Principal  Conclusive  as  to  7.  Notice  of  Refusal  to  Act  as  Discharge  of 

Deputy's   Neglect  Against  Deputy's  Sureties. —  Surety. —  Reilly Dodge,  131  N.  Y.  153. 

Where  a  judgment  was  recovered  in  a  suit  In  Martin  v.  Wenman,  Lofft  225,  it  was  held 

against  a  sheriff  for  the  failure  of  his  deputy  that  a  man  who  becomes  surety  to  the  sheriff 

to  pay  over  moneys  collected  on  an  execution,  for  an  officer  cannot  discharge  his  obligation 

it  was  held  that  the  judgment  was  conclusive  within  the  year  without  the  consent  of  the 

as  to  the  facts  of  the  deputy's  neglect,  not  sheriff  and  of  the  other  sureties, 

only  against  the  deputy,  who  defended  the  In  Alabama  it  has  been  held  that  the  surety 

suit,  but  also  against  the  sureties,  who  had  no  cannot  discharge  himself  from  liability  on  his 

notice  of  it.    Chamberlain  z.  Godfrey,  36  Vt.  bond  by  giving  notice  to  the  sheriff  that  he 

380,  84  Am.  Dec.  690.  will  no  Ioniser  be  bound  for  the  deputy.  Mc- 

2.  Lucas  V.  Locke,  11  W.  Va.  81.    See  also  (ielu-e  ~>.  Gewin,  25  Ala.  176. 

Sangster  7'.  Com.,  17  Gratt.  (Va.)  131.    But  for  Request  to  Remove  Deputy  from  Oflace. —  In 

a  more  complete  discussion  of  the  liability  of  Andrus  7).  Bealls,  9  Cow.  (N.  Y.)  693,  it  was 

sureties  on  official  bonds,  sec  the  titles  Oi'|-i-  held  that  it  was  no  answer  for  the  sureties,  in 

CIAI,  Bonds;  SirRi-.TVsiiii'.  an  action  upon  a  bond  by  a  deputy  sheriff 

3.  From  What  Time  Surety's  Liability  Attaches.  given  to  the  sheriff  for  the  faithful  perform- 
Thomas  -'.  Blake,  126  Mass.  320.  ancc  of  the  duties  of  the  deputy,  that  before 
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Default  of  Deputy  with  Principal's  Consent  as  Discharge.  —  It  has  been  held  that  where 
the  w  roiii^ful  act  of  the  deputy  is  consented  to  by  the  principal,  a  fraud  is 
thereby  committed  on  the  sureties  of  the  deputy,  and  they  will  be  discharged 
from  liahilit)-.' 

2.  To  Third  Persons. — For  Any  Misfeasance  or  positive  wrongful  act  committed 
in  the  exercise  of  his  office,  the  deputy  as  well  as  his  principal  is  liable  to  the 
person  injured.'"* 

For  Nonfeasance  or  neglect  of  his  ofHcial  duty,  no  action  will,  according  to  the 
l)re\-.ii!ing  authority,  lie  against  a  deputy  on  the  part  of  third  persons  ;  ^  but  in 


the  alleged  default  of  the  deputy  he  had  be- 
come insolvent,  in  consequence  of  which  the 
sureties  requested  the  sheriff  to  remove  him 
from  his  office. 

In  Barnard  v.  Darling,  1 1  Wend.  (N.  Y.)  28, 
it  was  licld  that  a  sheriff  does  not  lose  his 
claim  upon  the  sureties  of  his  deputy  although 
he  omits  to  remove  the  deputy  from  office 
upon  the  sureties  signifying  to  him  their 
unwillingness  longer  to  remain  sureties  and 
requesting  the  removal  of  the  deputy. 

1.  Default  of  Deputy  with  Principal's  Consent 
as  Discharge.  —  I'iclccring  v.  Dav,  3  Houst. 
(Del.)  522,  95  .\m.  Dec.  291;  Wasson  Lin- 
sler,  S3  \.  Car.  576. 

2.  Liability  of  Deputy  for  Misfeasance.  —  Ross 
V.  Philbrick,  39  Me.  29;  Mark  v.  Lawrence,  5 
Har.  &  J.  (Md.)  64;  Purrington  v.  Loring,  7 
Mass.  388;  Coltraine  v.  McCain,  3  Dev.  L.  (14 
N.  Car.)  308,  24  Am.  Dec.  256;  Remlinger  v. 
Weyker,  22  Wis.  383.  See  also  Murrell  v. 
Smith,  3  Dana  (Ky.)  463. 

In  Mark  v.  Lawrence,  5  Har.  &  J.  (Md.)  66, 
the  court  said:  "An  action  maybe  supported 
against  a  deputy  sheriff  for  malfeasance,  not 
in  his  capacity  of  deputy  sheriff,  but  as  a 
wrongdoer. " 

In  Remlinger  v.  Weyker,  22  Wis.  383.  it  was 
held  that  a  deputy  sheriff  was  liable  for  the 
value  of  a  horse  which  he  had  wrongfully 
levied  upon  and  sold  under  an  execution  in 
his  hand  against  the  plaintiff. 

Purchase  by  Deputy  of  Goods  Seized  upon  Exe- 
cution.—  In  Perkins  v.  Thompson,  3  N.  H. 
144,  it  was  held  that  a  deputy  sheriff  who  sells 
goods  seized  by  him  upon  execution  cannot 
himself  be  the  purchaser  of  the  goods  he  sells, 
and  if  he  does  so  he  renders  himself  liable  in 
trover  for  a  wrongful  conversion  of  property. 

Defense  by  Deputy. —  It  has  been  said  that 
where  the  deputy  is  sued,  the  plaintiff  is 
under  no  necessity  of  showing  more  than  the 
act  of  trespass,  which  constitutes  a  complete 
case,  unless  the  defendant  shows  a  lawful 
authority.  Thi:;  lawful  authority  does  not 
consist  in  a  deputation  to  do  the  duties  of  an 
office,  but  in  that  and  the  further  fact  that  the 
act  done  was  a  duty  of  office;  that  the  officer 
himself  could  do  it,  and  consequently,  that  the 
deputy  could  also.  But  if  it  be  an  act  which 
is  per  se  a  trespass,  and  an  authority  to  the 
principal  be  not  shown,  by  parity,  none  ex- 
isted in  the  deputy.  Coltraine  v.  McCain,  3 
Dev.  L.  (14  N.  Car.)  30S,  24  Am.  Dec.  256, 

3.  Liability  of  Deputy  for  Nonfeasance.  — 
Cameron  v.  Reynolds,  i  Cowp.  403;  Sncdicor 
V.  Davis,  17  Ala.  472;  Murrell  v.  Smith,  3 
Dana  (Ky.)  463;  Paddock  v.  Cameron,  8  Cow. 
(N.  Y.)  212;  Coltraine  v.  McCain,  3  Dev.  L. 
(14  N.  Car.)  308,  24  Am.  Dec.  256;  Armistead 


V.  Marks,  I  Wash.  (Va.)  325.  See  also  Lane  v. 
Cotton,  I  Salk.  17;  McNutt  v.  Livingston,  7 
Smed.  &  M.  (Miss.)  641;  Rose  v.  Lane,  3 
Humph.  (Tenn.)  218;  Hurlock  v.  Reinhardt, 
41  Tex.  5S2;  White  v.  Johnson,  i  Wash.  (Va.) 
159- 

Negligence  of  Deputy  Sheriff  in  Keeping  Prop- 
erty under  Levy.  —  Where,  in  virtue  of  a  fi.  fa. 
issued  against  the  plaintiff  and  directed  to  the 
sheriff,  the  defendant,  as  a  deputy  of  the 
sheriff,  took  two  boats  and  a  mare,  the  prop- 
erty of  the  plaintiff,  out  of  his  possession  for 
the  purpose  of  disposing  of  them  for  the 
benefit  of  the  plaintiff  in  satisfaction  of  the 
said  execution,  it  was  held  that  an  action 
would  not  lie  against  the  deputy  for  negli- 
gently keeping  the  boats  and  mare  so  that 
they  were  wholly  lost  to  the  plaintiff.  Owens 
7'.  Gatewood,  4  IBibb  (Ky.)  494. 

Under  a  Statute  of  Vermont  providing  that 
"  suits  for  any  official  misfeasance  or  neglect 
of  a  deputy  sheriff,  or  for  any  cause  affecting 
his  administration  of  the  office  of  sheriff,  shall 
be  sustained  only  against  the  sheriff  by  whom 
he  was  appointed,"  it  was  held  that  a  deputy 
sheriff  was  not  liable  for  the  loss  of  one  of 
several  tubs  of  butter  attached  by  him,  left  in 
an  unsafe  and  unsuitable  place,  and  stolen. 
Buck  v.  Ashley,  37  Vt.  475.  To  the  same 
effect  see  Hutchinson  v.  Parkhurst,  i  Aik. 
(Vt.)  258;  Abbott  z'.  Kimball,  ig  Vt.  551,  47  Am. 
Dec.  708:  Hale  -'.  Huntley,  21  \\.  147. 

Failure  of  Deputy  Sheriff  to  Require  Sufficient 
Security  on  Replevy  Bond,  —  A  deputy  sheriff  is 
not  liable  to  a  plaintiff  in  attachment  for  fail- 
ing to  require  sufficient  security  on  the  replevy 
bond  taken  by  him  for  goods  seized  under  the 
attachment.  Pond  v.  Vanderveer,  17  Ala.  426; 
Murrell  v.  Smith,  3  Dana  (Ky.)  463. 

Failure  of  Deputy  Sheriff  to  Pay  Over  Money.  — 
In  Colvin  Hulbruok,  2  N.  Y.  126,  it  was 
held  that  where  a  deputy  sheriff  received 
money  for  his  principal,  in  pursuance  of  a 
valid  authority,  without  fraud,  duress,  or  mis- 
take, he  was  not  liable  to  an  action  in  behalf 
of  a  person  who  was  ultimately  entitled  to  the 
money  for  neglecting  to  pay  the  same  upon 
request  and  before  it  was  paid  over  to  the 
principal. 

And  it  has  been  held  that  no  action  lies 
against  the  deputy  sheriff  for  money  received 
by  him  and  paid  over  to  the  sheriff.  Bird  c'. 
Hopkins,  Rob.  iS.'  Joseph's  Dig.  (Ont.)  3559. 

Under  statutory  provision  in  Georgia,  mak- 
ing deputy  sheriffs  liable  to  rule  on  attach- 
ment in  the  same  manner  as  sheriffs,  it  has 
been  held  that  if  a  deputy  collects  money  on  a 
fi.  fa.  and  pays  it  over  to  the  sheriff  whose 
deputy  he  is.  he  is  not  liable  to  rule  at  the  in. 
stance  of  the  plaintiff  in  fi.  fa.  after  such  pay, 
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some  jurisdictions  a  different  rule  obtains.* 

Enforcement  of  Liability  —  Separate  Action. —  In  the  case  of  acts  of  misfeasance  or 
malfeasance  on  the  part  of  the  deputy  done  colore  officii,  his  liability  may  be 
enforced  against  him  separately.'-* 

Joint  Liability  with  Principal. — Or,  it  has  been  held  that  the  principal  and 
deputy,  being  joint  tortfeasors  by  reason  of  the  official  relation  existing 
between  them,  may  be  held  liable  conjointly.-"* 

Liability  in  Extra-oflScial  Undertakings  —  In  Tort.  —  Where  the  deputy  assumes  a 
responsibility  outside  of  the  duties  of  his  office,  he  becomes  the  agent  of  the 
party  contracted  with,  and  will  be  liable  in  tort  to  the  latter  for  any  negligence 
or  misconduct  in  his  undertakings.* 

On  Contract.  —  Likewise  a  deputy  may  make  himself  personally  responsible 
to  a  third  person  on  his  special  promise  or  undertaking;  but  a  clear  and  abso- 
lute promise  must  be  made  out,  or  the  deputy  will  not  be  liable.* 

Unauthorized  Contract  in  Principal's  Name.  —  Where  a  deputy  has  contracted  in  his 
principal's  name  without  authority  from  the  principal,  the  party  contracted 
with,  on  learning  the  facts,  has  the  right  to  repudiate  the  contract  and  to  hold 
the  deputy,  like  any  other  agent,  immediately  responsible  for  damages,  with- 
out waiting  for  the  time  when  an  action  might  be  maintained  on  the  contract 


ment,  but  that  the  statute  only  applies  when 
the  deputy  has  funds  which  he  has  collecied 
and  has  failed  to  pay  over  to  the  principal 
sheriff  or  to  the  plaintiff.  Varner  v.  Wootten, 
38  Ga.  575. 

The  Commonwealth  has  no  right  of  action 
against  a  deputy  sheriff  for  failing  to  pay  into 
the  treasury  public  revenues  collected  by  him, 
for,  though  it  may  be  the  duty  of  the  deputy 
to  pay  the  money  into  the  treasury,  it  is  a 
duty  which  he  owes  to  his  principal,  and  for 
the  nonperformance  of  which  he  is  liable  only 
to  his  principal.  Harlan  v.  Lumsdcn,  i  Duv. 
(Ky.)  86. 

Failure  to  Return  Execution.  —  Under  a  statu- 
tory provision  in  'l\-niu-ssce  giving  a  right  to  a 
judgment  by  motion  against  any  sheriff,  con- 
stable, coroner,  or  other  e.xecutive  officer  to 
whom  an  execution  is  directed  and  by  him 
received,  it  has  been  held  that  the  deputy 
sheriff  who  fails  to  return  an  execution  placed 
in  his  hands  for  collection  is  not  liable  to  a 
motion  in  behalf  of  the  plaintiff  for  such  fail- 
ure, since  the  execution  is  not  directed  to  him, 
but  to  the  sheriff.  Robertson  v.  Lcssan,  7 
Coldw.  rfenn.)  159. 

A  Deputy  Marshal  of  the  United  States  can- 
not b  ■  sued  f(jr  neglect  of  official  duty.  Elyea 
V.  Williamson,  59  (ia.  432. 

1.  Action  Held  to  Lie  for  Nonfeasance.  —  Mor- 
gan V.  Chester,  4  Conn.  388;  Charles  v. 
Foster,  56  Ga.  612;  Walker  v.  Haskell,  11 
Mass.  177;  Nye  v.  Smith,  11  Mass.  188; 
Draper-'.  .Arnold,  12  Mass.  449.  See  also  Har- 
rington     Fuller,  iS  Me.  277,  36  Am.  Dec.  719. 

2.  Separate  Action  Against  Deputy.  —  Morgan 
7'.  Chester,  4  Conn.  3S7:  Walerliury  v.  Wester- 
velt,  9  N.  Y.  603;  Christian  v.  Hoover,  6  Verg. 
(Tenn.)  505. 

3.  Joint  Action  Against  Principal  and  Deputy. 
—  Watcrbury  -■.  Wcstervcll,  9  N'.  Y.  59S;  C(/t- 
ton  V.  .Vlarsh,  3  Wi  =  .  221.  Compaii-  Campbell 
V.  Phelps,  I  Pick.  (Mass.)  62,  11  Am.  Dec.  139; 
Mnulton  T'.  Norton,  5  Barb.  (N.  Y.)  296. 

4.  Liability  in  Tort  of  Deputy  in  Unofficial 
Undertakings. —  Rose  t.  Lane,  3  Humph. 
(Tenn.;  210.    Sec  also  Snedicor       Davis,  17 


Ala.  472;  Paddock  v.  Cameron,  8  Cow.  (N.  Y.) 
212. 

In  Rose  v.  Lane,  3  Humph.  (Tenn.)  21S,  it 
was  held  that  a  deputy  sheriff  who  e.xecutefs  a 
writ  for  notes  to  be  by  him  collected  assumes 
a  responsibility  beyond  the  obligations  of  his 
office,  and  impliedly  undertakes  an  agency  for 
the  party  and  creates  an  e.xtra  obligation  upon 
himself  for  negligence  or  misconduct  in  the 
fulfilment  of  which  he  is  personally  responsi- 
ble to  such  party. 

In  Bagley  v.  Yeates,  3  McLean  (U.  S.)  465, 
it  was  held  that  where  a  deputy  marshal  re- 
ceives money  on  a  judgment  after  he  has 
returned  the  execution,  when  he  has  no 
authority  to  receive  it,  he  may  be  attached  on 
a  neglect  to  pay  over  the  amount  in  pursuance 
of  the  order  of  court. 

Liability  for  Deceit.  —  Where  a  deputy  sheriff 
who  had  returned  a  fi.  fa.  was  asked  by  the 
plaintiff  some  months  afterwards  whether  the 
return  was  in  due  form  of  law,  and  the  deputy, 
intending  to  deceive,  answered  that  it  was, 
whereupon  the  plaintiff  filed  a  creditor's  bill 
against  the  defendant  in  the  fi.  fa.,  but  lost 
the  advantage  thereof  by  reason  of  the  return 
being  insufficient,  it  was  held,  on  demurrer  to 
a  declaration  slating  these  facts,  that  an  action 
for  deceit  would  not  lie  against  the  deputy, 
inasmuch  as  the  inquiry  made  of  him  related 
10  his  opinion  upon  a  question  of  law.  Starr 
f.  Bennett,  5  Hill  (X.  Y.)  303. 

6.  Liability  of  Deputy  to  Third  Person  on  Con- 
tract.—  Winterbower  -■.  llaycraft,  7  Bush 
(Ky.)  57;  Tuttle  v.  Love,  7  Johns.  (X.  Y.)  470. 
See  also  Dupuy  Dickerson,  Lilt.  Scl.  Cas. 
(Ky.)  163. 

Where  Promise  Is  Not  Clear  and  Absolute.  — 

Where  the  only  evidence  of  the  promise  or 
undertaking  of  ihe  deputy  was  that  he  said  he 
would  pay  the  amount  of  the  judgment,  but 
would  not  pay  the  costs  of  the  rule,  and  the 
agent  of  the  pl.iintiff  would  not  accept  the  one 
without  the  other,  it  was  held  that  a  clear,  ab- 
solute promise  was  not  made  out,  and  the 
deputy  was  not  liable.  Tuttle  Love,  7 
Johns.  (\.  Y.)  470. 
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itself;  and  the  damages  are  to  be  measured,  not  by  the  contract,  but  by  the 
injury  resulting  from  the  deputy's  want  of  power.  In  such  case  it  has  been 
held  that  the  deputy  warrants  his  own  authority,  unless  very  special  circum- 
stances or  express  agreements  relieve  him  from  that  responsibility,  and  an 
action  upon  this  subordinate  contract  of  warranty  will  be  appropriate.* 

3.  To  Criminal  Prosecution.  —  Deputies  may,  by  statute,  be  made  criminally 
liable  for  viol. it  ion  of  their  official  duties.* 

4.  Liability  of  Deputies  Inter  Se  —  For  Torts.  —  In  Massachusetts,  where  the 
deputy  is  regarded  in  a  sense  as  a  separate  officer  with  distinct  rights,  it  has 
been  held  that  one  deputy  may,  under  color  of  official  duty,  trespass  upon  the 
rights  of  another  deputy,  and  if  he  does  so,  the  law  gives  a  right  to  the  injured 
party  to  institute  his  action  therefor,  and  it  disregards  the  fact  that  they  are 
in  some  sense  servants  of  the  same  master  by  holding  office  under  appoint- 
ments from  the  same  source.^ 

On  Contract.  —  Also  it  has  been  held  in  Kentucky  that  one  deputy  sheriff 
may  covenant  with  another  deputy  of  the  same  sheriff  to  perform  a  part  of 
the  official  duties  which  the  other  has  undertaken,  and  upon  a  failure  to  per- 
form them  will  be  liable  to  an  action  on  the  covenant."* 

VIII.  Liability  of  Principal  for  Acts  of  Deputy  —  1.  Civilly  —  a.  To 
Dkputy.  —  It  has  been  held  that  where  one  deputy  has  been  injured  by 
another  deputy  acting  under  color  of  his  official  duty,  the  principal  may  be 
made  liable  in  an  action  by  the  deputy  injured.* 

b.  To  Third  Persons  —  (i)  In  General.  —  The  principal  is  Y\2h\&  civiliter 
for  the  misfeasance,  malfeasance,  or  nonfeasance  of  his  deputy  in  the  perform- 
ance of  his  official  duties,''  and  this,  it  has  been  held,  whether  the  deputy  is 


1.  Liability  of  Deputy  on  Unauthorized  Contract 
in  Principal's  Name.  —  White  v.  Madison,  26  N. 
Y.  117. 

2.  Criminal  Liability  of  Deputy.  —  White  v. 
State,  44  Ala.  409;  State  v.  Berkshire,  2  Ind. 
207;  Heymann  v.  Cunningham,  51  Wis.  506. 

3.  Liability  in  Tort  of  One  Deputy  to  Another. 

—  Thompson  v.  Marsh,  14  Mass.  269;  Gordon 
-'.  Jenney,  16  Mass.  465;  Robinson  v.  Ensign, 
6  Gray  (Mass.)  300. 

Thus,  it  has  been  held  that  an  action  lies  by 
a  deputy  sheriff  who  has  attached  chattels  on 
mesne  process  against  another  deputy  of  the 
same  sheriff  who  takes  such  chattels  from  the 
possession  of  the  bailee  of  the  first  deputy 
upon  another  writ  against  the  same  party. 
Thoinpson  v.  Marsh,  14  Mass.  269. 

4.  Liability  of  One  Deputy  to  Another  on  Con- 
tract.—  Dupuy  V.  Dickerson,  Litt.  Sel.  Gas. 
(Ky.)  163. 

5.  Liability  of  Principal  to  Deputy.  —  Walker 
V.  Foxcroft,  2  Me.  270;  Robinson  v.  Ensign,  6 
Gray  (Mass.)  300. 

In  Walker  v.  Foxcroft,  2  Me.  270,  it  was  held 
that  if  one  deputy  sheriff  attaches  goods,  and 
another  deputy  of  the  same  sheriff  attaches 
and  takes  the  same  goods  out  of  his  posses- 
sion, by  virtue  of  another  precept  against  the 
same  debtor,  the  deputy  who  made  the  first 
attachment  may  have  trespass  vi  et  armis  for 
this  injury  against  the  sheriff  himself. 

As  to  the  liability  of  the  principal  to  the 
deputy  for  compensation,  see  supra,  this  title. 
Compensation. 

6.  Liability  of  Principal  to  Third  Person  for  Acts 
of  Deputy — Eni^danJ. —  Anonymous,  Lofft  81; 
Jons  V.  Perchard,  2  Esp.  N.  P.  507;  Woodman 
V.  Gist,  8  C.  &  P.  213,  34  E.  C.  L.  358;  Greg- 
ory V.  Cotterell,  5  EI.  &  Bl.  571,  85  E.  C.  L. 
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571;  Reddell  Stowey,  2  M.  &  Rob.  358; 
Wright  V.  Child,  L.  R.  I  Exch.  358;  Woodgate 
V.  Knatchbull,  2  T.  R.  148;  Saunderson  z'. 
Baker,  3  Wils.  309;  Ackworth  v.  Kempe,  i 
Doug.  40. 

United  States.  —  Clute  v.  Goodell,  2  McLean 
(U.  S.)  193;  Lawrence  v.  Sherman,  2  McLean 
(U.  S.)  488;  U.  S.  V.  Moore,  2  Brock.  (U.  S.) 
317;  Welddes  r.  Edsell,  2  McLean  (U.  S.)  366. 

Alabama. —  Hill  v.  Fitzpatrick,  6  Ala.  314; 
Snedicor  v.  Davis,  17  Ala.  472;  Wood  v.  Far- 
nell,  50  Ala.  546;  Gayle  v.  Weir,  3  Port.  (Ala.) 
193;  Prewitt  V.  Neal,  Minor  (Ala.)  386. 

California.  —  People  v.  Otto,  77  Cal.  45. 

Georgia.  —  Matthis  v.  Pollard,  3  Ga.  I. 

Kentucky.  —  Hamilton  v.  Vail.  2  Mete.  (Kj'.) 
511;  Murrell  v.  Smith,  3  Dana  (Ky.)  462; 
Owens  V.  Gatewood,  4  Bibb  (Ky.)  494;  For- 
sythe  V.  Ellis,  4  J.  J.  Marsh.  (Ky.)  298,  20  Am. 
Dec.  218;  Kennon  v.  Ficklin,  6  B.  Mon.  (Ky.) 
414,  44  Am.  Dec.  776. 

Maine.  —  Adams  v.  Jewett,  10  Me.  426; 
Morton  v.  White,  16  Me.  53;  Harrington  v. 
Fuller,  18  Me.  277,  36  Am.  Dec.  719;  Pills- 
bury  V.  Small,  19  Me.  435;  Harriman  v.  Wil- 
kins,  20  Me.  93;  Wilton  Mfg.  Co.  v.  Butler,  34 
Me.  431;  Whitney  v.  Farrar,  51  Me.  418;  Nor- 
ton V.  Nye,  56  Me.  211;  Green  v.  Lowell,  3 
Me.  377. 

Massachusetts.  —  Grinnell  v.  Phillips,  I 
Mass.  530;  Marshall  v.  Hosmer,  4  Mass.  60, 
Watson  V.  Todd,  5  Mass.  271;  Bond  v.  Ward, 
7  Mass.  123,  5  Am.  Dec.  28;  Esty  v.  Chandler, 
7  Mass.  464;  Perley  v.  Foster,  9  Mass.  ri2; 
Waterhouse  v.  Waite,  ir  Mass.  207;  Vinton  v. 
Bradford,  13  Mass.  114;  Congdon  v.  Cooper, 
15  Mass.  lo;  Tobey  v.  Leonard,  15  Mass.  200; 
Campbell  v.  Phelps,  17  Mass.  244;  Knowlton 
V.  Bartlett,  i  Pick.  (Mass.)  273;   Mansfield  v. 
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regarded  as  a  distinct  and  independent  officer  *  or  as  the  mere  agent  or 


Sumner,  6  Met.  (Mass.)  94;  Hammond  v. 
Root,  15  Gray  (Mass.)  516. 

Michigan.  —  Prosser  v.  Coots.  50  Mich.  262. 

Mississippi.  —  McNutt  v.  Livingston,  7  Smed. 
&  M.  (Miss.)  641. 

Missouri.  —  Blunt  v.  Sheppard.  I  Mo.  2ig; 
Evans  v.  Hays,  i  Mo.  697;  State  v.  Moore,  19 
Mo.  369,  61  Am.  Dec.  563. 

New  Hatnpshirt-.  —  Morse  v.  Betton,  2  N.  H. 
184;  Haley  v.  Thurston,  60  N.  H.  204;  Rider 
V.  Chick,  59  N.  H.  50;  Smith  v.  Judkins,  60  N. 
H.  127. 

New  York.  —  People  v.  Dunning,  I  Wend. 
(N.  Y.)  16;  Walden  v.  Davison,  15  Wend.  (N. 
Y.)  575;  Corning  v.  Southland,  3  Hill  (N.  Y.) 
552:  M'Intyre  v.  Trumbull,  7  Johns.  (X.  Y.) 
35;  Pond  V.  Leman,45  Barb.  (N.  Y.)  152;  Ross 
V.  Campbell,  19  Hun  (N.  Y.)  615 ;  Van  Schaick  v. 
Sigel,  60  How.  Pr.  (N.  Y.  C.  PI.)  122;  Downs 
V.  McGlynn,  2  Hilt.  (N.  Y.)  14. 

North  Carolina.  —  Satterwhite  v.  Carson,  3 
Ired.  L.  (25  N.  Car.)  549. 

Pennsylvania.  —  Wilbur  v.  Strickland,  I 
Rawle  (Pa.)  458;  Hazard  v.  Israel,  i  Binn. 
(Pa.)  240,  2  Am.  Dec.  438. 

South  Carolina.  — Jentry  v.  Hunt,  2  McCord 
L.  (S.  Car.)  410;  Chiles  v.  Holloway,  4  McCord 
L.  (S.  Car.)  164. 

Tennessee.  —  Christian  v.  Hoover,  6  Yerg. 
(Tenn.)  505;  Estes  v.  Williams,  Cooke  (Tenn.) 
413- 

Vermont.  —  Wetherby  v.  Foster,  5  Vt.  136; 
Abbott  V.  Kimball,  19  Vt.  551,  47  Am.  Dec. 
708;  Mason  v.  Ide,  30  Vt.  697;  Flanagan  v. 
Hoyt,  36  Vt.  565,  86  Am.  Dec.  675;  Seaver  v. 
Pierce,  42  Vt.  325;  Smith  v.  Joiner,  i  D.  Chip. 
(Vt.)  62;  Tomlinson  v.  Wheeler,  i  Aik.  (Vt.) 
194;  Johnson  v.  Edson,  2  Aiic.  (Vt.)  299. 

Virgi>na.  —  James  v.  M'Cubbin,  2  Call  (Va.) 
273;  Moore  V.  Davvney,  3  Hen.  &  M.  (Va.)  127; 
Douglass  t/.  Stumps,  5  Leigh  (Va.)  392;  Sang- 
ster  V.  Com.,  17  Gratt.  (Va.)  131. 

IVest  Virginia.  —  Lucas  v.  Locke,  11  W.  Va. 

81. 

Wisconsin. — Cotton  v.  Marsh,  3  Wis.  221; 
Dishnean  v.  Newton,  91  Wis.  199. 

Deputy  of  De  Facto  Sheriff.  —  If  a  deputy  of  a 
cie  fac  to  principal,  while  acting  as  such,  com- 
mits a  wrongful  act,  it  has  been  held  that  the 
principal  is  liable.  Sprague  v.  Brown,  40 
Wis.  612.  See  further  on  this  question  the 
title  De  Facto  Offickrs,  vol.  8,  p.  771. 

Acts  of  Employee  of  Deputy. —  It  has  been 
held  that  where  the  bailiff  to  whom  the 
sheriff  had  given  his  warrant  to  execute  a 
fi.  fa.  sent  the  bailiff's  assistant  to  execute  it 
in  the  bailiff 's  absence,  the  sheriff  was  answer- 
able as  a  trespasser  for  the  seizure  and  levy 
made  by  the  bailiffs  assistant.  Gregory  v. 
Cotterell,  5  El.  &  Bl.  571,  85  E.  C.  L.  571. 

In  Clarke  v.  Gary,  11  Ala.  98,  it  was  inti- 
mated that  if  a  deputy  sheriff  empowers  a 
stranger  to  make  a  levy,  and  afterwards 
adopts  it  by  his  return,  it  becomes  his  own  act 
so  as  to  render  the  sheriff  liable  for  an  injury 
sustained  thereby. 

Civil  Liability  for  Deputy's  Criminal  Acts.  —  In 
MTntyrc  Trunibiill,  7  Johns.  (.V.  Y.)  35,  it 
was  intimated  that  the  princip.il  is  liable  (vV'/V/- 
ter  for  the  act  of  his  deputy,  though  it  be  of  a 
criminal  nature  for  which  the  deputy  might  be 
answerable  criminaliler. 


But  under  a  Texas  statute  giving  a  right  of 
action  for  damages  when  the  death  of  any 
person  is  caused  by  the  wrongful  act,  unskil- 
fulness,  or  default  of  another,  it  has  been  held 
that  a  sheriff  and  his  sureties  on  his  official 
bond  are  not  liable  in  damages  for  the  wrong- 
ful act  of  his  deputy  in  unlawfully  killing  a 
person  who,  having  been  arrested,  was,  when 
killed,  attempting  to  make  his  escape.  Hen- 
drick  "'.  Walton,  6g  Tex.  192. 

Whether  Principal  Chargeable  with  Notice 
Given  to  Deputy.  —  On  the  9th  day  of  February, 
1859,  a  sheriff  received  an  execution  and 
levied  it  upon  Si. no  in  coin,  which  he  paid 
over  as  money  made  upon  the  execution.  It 
appeared  that  when  he  made  the  levy  and  paid 
the  money  over,  he  acted  in  perfect  good  faith 
in  the  matter,  and  had  no  notice  whatever  that 
his  deputy  held  an  execution  against  the  same 
debtor,  which  was  delivered  to  the  deputy  on 
the  4th  day  of  February,  1859,  and  which  was 
returned  unsatisfied,  for  the  reason  that  the 
officer  could  find  no  property  upon  which  to 
levy.  In  an  action  brought  against  the  sheriff 
for  paying  over  the  money  in  satisfaction  of 
the  junior  execution,  instead  of  in  satisfaction 
of  the  senior  execution,  it  was  held  that  the 
sheriff  was  not  liable,  and  that  the  rule  th^t 
the  sheriff  and  his  deputies  are  regarded  as 
one  officer  is  not  to  be  extended  so  as  to  make 
him  chargeable  in  such  a  case  with  a  notice  of 
all  that  has  come  to  the  knowledge  of  any  of 
his  deputies.  Russell  v.  Lawton,  14  Wis.  202, 
80  Am.  Dec.  769.  See  also  Whitney  v.  Butter- 
field,  13  Cal.  336.  73  Am.  Dec.  584. 

Judgment  Against  Deputy  as  Bar  to  Action 
Against  Principal.  —  Where  a  deputy  wrong- 
fully seized  the  goods  of  one  person  under  an 
attachment  against  another,  and  the  owner  of 
the  goods  afterwards  brought  trespass  against 
the  deputy  for  taking  them,  and  recovered 
judgment  and  took  out  execution  and  collected 
a  part  of  the  amount  so  recovered,  it  was  held 
that  the  property  in  the  goods  levied  on  was 
changed  and  became  a  part  of  the  estate  of  the 
deputy,  and  a  further  action  against  the  prin- 
cipal was  thereby  barred.  Harrington  v. 
Fuller,  18  Me.  277,  36  Am.  Dec.  719. 

And  in  Massachusetts  it  has  been  held  that, 
after  a  judgment  in  trespass  <le  bonis  asportatis 
against  a  deputy  sheriff  and  an  execution 
levied  on  his  body,  but  not  satisfied,  no  action 
lies  against  the  sheriff  for  the  same  cause. 
Campbell  v.  Phelps,  i  Pick.  (Mass.)  62,  11  Am. 
Dec.  139.  See  also  Pervcar  7'.  Kimball,  8 
Allen  (Mass.)  199.  Compare  Elliott  v.  Hayden, 
104  Mass.  180. 

But  in  Christian  v.  Hoover,  6  Yerg.  (Tenn.) 
505.  it  was  held  that  the  sheriff  and  his  deputy 
are  jointly  and  separately  liable  to  the  execu- 
tion creditor  ffir  moneys  collected  by  the 
deputy,  and  the  recovery  of  a  judgment 
against  the  deputy  is  no  bar  to  an  action 
against  the  principal  before  such  judgment  is 
satisfied.  To  the  same  effect  see  Morgan  r. 
Chester,  4  Ccmn.  3S7.  See  also  Waterbury  v. 
Weslcrvelt,  <)  N.  ^'.  603. 

1.  Principal  Liable  Though  Deputy  Distinct 
Officer.  —  Draper  Arnold,  12  Mass.  449; 
C.-imi)l)ell  V.  Phelps,  I  Pick.  (Mass.)  62,  11  Am. 
Dec.  139;  Flanagan  v.  Hoyt,  36  Vt.  565,  86 
Am.  Dec.  675. 
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scr\  ant  *  of  the  principal. 

Unofficial  Acts — Torts.  —  But  if  a  tort  committed  by  the  deputy  is  not  an 
official  but  a  personal  act,  the  principal  is  not  answerable.* 

Contracts.  —  In  the  same  way,  the  principal  is  not  liable  on  the  contract  of 
his  deputy,  though  such  contracts  grow  out  of  and  are  connected  with  his 
official  duties,  so  long  as  they  arc  no  part  thereof.-"* 


In  Flanagan  v.  Iloyt,  36  Vt.  565,  86  Am. 
Dec.  675,  the  court  said  that  while,  in  a  certain 
sense,  the  acts  of  the  deputy  are  to  be  re- 
garded as  the  acts  of  the  sheriff,  yet  not  in  the 
sense  of  either  agency  or  identity,  but  rather 
in  the  sense  of  official  relation  and  of  respon- 
sibility cast  by  law  upon  the  sheriff  for  the 
acts  of  his  deputy;  not  in  the  sense  that  what 
the  deputy  does  is  done  by  the  sheriff,  but 
that,  for  what  he  does  the  sheriff  is  made 
responsible,  as  if  he  had  officially  done  the 
same. 

For  the  general  rule  as  to  the  nonliability  of 
officers  for  the  acts  of  their  official  subordi- 
nates, see  the  title  FunLic  Officers. 

1.  Principal  Liable  Where  Deputy  Is  Servant  or 
Agent.  —  Walden  v.  Davison,  15  Wend.  (N. 
Y.)  579;  Russell  V.  Lawton,  14  \v'is.  202,  80 
Am.  fjec.  7C9. 

2.  Nonliability  of  Principal  for  Unofficial  Torts 
of  Deputy  —  Unite  d  States.  —  Clute  v.  Goodell,  2 
McLean  (U.  S.)  193;  Lawrence  v.  Sherman,  2 
McLean  (U.  S.)  488;  Baglev  v.  Yates,  3  Mc- 
Lean (U.  S.)  465;  U.  S.  V.  Moore,  2  Brock.  (U. 

Maine.  —  Harrington  v.  Fuller,  18  Me.,277,  36 
Am.  Dec,  719;  Smith  v.  Berry,  37  Me.  298; 
Harden  v.  Douglass.  71  Me.  400. 

Massachusetts.  —  Knowlton  v.  Bartlett,  I 
Pick.  (Mass.)  271. 

Minnesota.  —  Dorr  v.  Mickley,  16  Minn.  20. 

Missouri.  —  State  v.  Moore,  19  Mo.  369,  61 
Am.  Dec.  563. 

New  Hampshire.  —  Stevens       Colby,  46  N. 

H.  163;  Eastman  v.  Judkins,  59  N.  H.  576. 
Ne7ij  York.  —  Gorham  v.  Gale,  7  Cow.  (N.  Y.) 

739.  17  Am.  Dec.  549. 

Vermont.  —  Cowdery  f.  Smith,  50  Vt.  235. 

Violation  of  Private  Instructions  of  Plaintiff.  — 
Thus,  where  the  plaintiff  in  an  execution 
directs  a  deputy  marshal  to  receive  a  certain 
description  of  money  in  satisfaction  thereof 
upon  the  condition  of  immediate  payment,  it 
has  been  held  that  the  deputy  becomes  the 
agent  of  the  plaintiff,  and  the  marshal  is  in  no 
manner  responsible  to  the  plaintiff  for  any  loss 
arising  from  a  violation  by  the  deputy  of  the 
instructions;  the  execution  of  such  instruc- 
tions being  no  part  of  the  deputy's  official 
duties,  and  the  marshal  having  no  knowledge 
of  them.    Gwinn  v.  Buchanan,  4  How.  (U.  S.) 

I.  See  also  Gorham  71.  Gale,  7  Cow.  (N.  Y.) 
739,  17  Am.  Dec.  549;  Sheldon  v.  Payne,  7  N. 
Y.  458:  Acker  v.  Ledyard,  8  Barb.  (N.  Y.)  517. 

Where  a  sheriff's  officer  had  seized  under  a 
fi.  fa.  goods  of  a  trader  more  than  sufficient  to 
satisfy  the  levy,  and  the  trader  having  become 
bankrupt,  and  assignees  having  been  chosen 
before  the  goods  were  sold,  the  assignees 
authorized  the  officer  to  deliver  the  whole  of 
the  goods  to  A  B  and  to  receive  from  him  a 
certain  sum  as  the  full  value  of  the  goods, 
which  he  did  accordingly,  and  out  of  that 
money  satisfied  the  execution  creditor,  but 
never  paid  over  the  residue  to  the  assignees, 


it  was  held  that  they  could  not  maintain  an 
action  in  assumpsit  against  the  sheriff  for  this  \ 
money,  the  sheriff  not  being  a  party  to  the 
agreement  for  the  sale  of  the  whole  of  the 
bankrupt's  stock.  Cook  v.  Palmer,  6  B.  &  C. 
739,  13  E.  C.  L.  305. 

A  Forgery  of  Orders  by  a  deputy  superintend- 
ent of  county  schools  and  the  presentation  and 
sale  of  them  to  a  bank  have  been  held  not  to 
render  the  principal  liable,  since  in  those  mat- 
ters the  deputy  was  not  acting  in  the  line  of 
his  official  duty  by  virtue  of  his  appointment 
as  deputy.  Fresno  Nat.  Bank  v.  Hawkins,  93 
Cal.  551,  27  Am.  St.  Rep.  221. 

If  False  Representations  Are  Made  by  a  Deputy- 
Sheriff,  outside  the  scope  of  his  official  acts  or 
duties,  they  amount  to  a  personal  engagement 
on  his  part  for  which  the  sheriff  is  in  no  way 
responsible.  Hamilton  v.  Carter,  12  Wash. 
510,  citing  5  Am.  and  Eng.  Encyc.  of  L.wv  (ist 
ed.)  635. 

Where  it  appeared  that  a  deputy  sheriff 
made  representations  as  to  title  to  property 
sold  by  him  on  execution,  in  good  faith,  and 
without  anv  intention  of  deceiving  any  person 
thereby,  and  believing  them  to  be  true,  it  was- 
held  that  it  was  no  part  of  the  duty  of  a 
deputy  sheriff  to  make  such  representation, 
and  that  the  sheriff  would  not  be  bound 
thereby.  Lewark  v.  Carter,  117  Ind.  206,  lO" 
Am.  St.  Rep.  40. 

Deputy  Marshal  Acting  Without  Writ.  —  A 
United  States  marshal  and  the  sureties  on  his- 
official  bond  are  not  liable  in  an  action  on  such 
bond  for  the  acts  of  a  deputy  who  seizes- 
liquors  and  other  goods  without  any  writ  or 
process,  and  without  the  knowledge,  instruc- 
tion, or  assent  of  his  principal,  and  not  in  the 
discharge  of  any  duty  imposed  upon  him  by 
law  as  such  officer,  for  his  acts  in  such  case 
constitute  a  naked  trespass  for  which  he  alone 
is  liable.  Dysart  v.  Lurty,  3  Okla.  601.  The 
court  in  this  case  said:  "  The  general  rule 
seems  to  be  that  if  the  deputy  is  acting  under 
a  writ  or  process,  and,  while  attempting  to 
execute  the  process,  he  exceeds  his  authority 
and  commits  a  wrong  or  fails  to  perform  the 
duty  imposed  upon  him,  his  principal  and  the 
principal's  sureties  will  be  liable  for  any  dam- 
ages arising  from  such  acts  or  omissions,  or  if 
he  is  acting  without  process  and  under  the 
orders  or  instructions  or  with  the  assent  of  his- 
superior,  then  the  principal  and  sureties  are 
liable.  On  the  other  hand,  if  the  deputy 
assumes  to  act  without  process,  or  without  the 
knowledge  or  assent  of  his  principal,  and  per- 
forms unauthorized  acts,  or  commits  a  wrong,, 
whether  negligently,  wantonly,  or  maliciously, 
he  will  be  liable  for  a  personal  trespass,  but 
his  principal  and  the  bondsmen  of  the  princi- 
pal are  not  liable."  See  also  George  v.  Per- 
ring,  4  Esp.  N.  P.  63. 

3.  Nonliability  of  Principal  on  Deputy's  Unoffi- 
cial Contracts.  —  Woods  r'.  Finnis,  7  Exch.  363; 
Mink  V.  Jarvis,  8  U.  C.  Q.  B.  397;    Dyer  v. 
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Meaning  of  "  Official  Act."  —  An  official  act  in  this  connection  does  not  mean 
what  the  deputy  might  lawfully  do  in  the  execution  of  his  office.  If  so,  an 
action  would  never  lie  against  the  principal  for  the  misconduct  of  his  deputy. 
It  means,  therefore,  whatever  is  done  by  virtue  of  his  office,*  or,  according  to 
some  of  the  authorities,  whatever  is  done  even  under  color  of  his  office.* 


Tilton,  71  Me.  413:  Waterhouse  v.  Waite,  11 
Mass.  207;  Tobey  v.  Leonard,  15  Mass.  200. 

In  Dooley  v.  Root,  13  Gray  (Mass.)  303, 
Hoar,  J.,  said:  "  But  there  is  nothing  in  the 
relation  of  a  sheriff  to  his  deputy  which  can 
malce  the  sheriff  answerable  upon  the  contracts 
of  his  subordinate  officer.  It  is  no  part  of  the 
official  duty  of  a  deputy  sheriff  to  make  con- 
tracts with  other  persons  to  assist  him  in  the 
discharge  of  his  official  duties.  If  he  makes 
such  contracts,  he  makes  them  for  his  own 
convenience  and  on  his  own  responsibility." 

Where  a  deputy  sheriff  had  collected  the 
amount  due  upon  an  execution  and  paid  it 
over  to  .the  plaintiff's  attorney,  who  immedi- 
ately loaned  a  part  of  it  to  the  deputy,  it  was 
held  that  the  official's  duty  as  deputy  sheriff 
had  been  fully  discharged  when  he  paid  the 
money,  but  the  loan  of  the  money  to  him  by 
the  attorney  was  a  private  transaction  for 
which  the  sheriff  could  not  be  held  responsi- 
ble.   Odom  V.  Gill,  59  Ga.  180. 

In  Alassachusetts,  before  the  passage  of  the 
statute  making  it  the  duty  of  an  officer  levying 
upon  real  estate  to  cause  the  levy  to  be  re- 
corded in  the  registry  of  deeds,  it  was  held 
that,  although  the  deputy  sheriff  making  the 
levy  had  agreed  with  a  creditor  to  get  it  re- 
corded, and  received  the  fees  therefor,  the 
sheriff  was  not  liable  for  his  neglect  to  fulfil 
his  agreement.  Tobey  v.  Leonard,  15  Mass. 
2CX3;  VVatcrhou<;t--  7.  VVaite,  11  Mass.  207. 

Acceptance  of  Order  by  Deputy.  —  In  Moore  v. 
Jarrett,  10  Tex.  2<ji,  it  was  held  that  a  deputy 
sheriff  has  no  authority  to  bind  his  principal 
by  the  acceptance  of  an  order  to  pay  over  the 
proceeds  of  an  execution  which  is  in  the 
hands  of  a  deputy. 

Employment  of  Persons  to  Assist  Deputy.  — 
Thus  it  has  bct/ii  held  that  a  sheriff  is  not 
liable  for  the  services  of  a  person  employed  by 
his  deputy  to  keep  property  attached  by  the 
latter.  Dooley  v.  Root,  13  Gray  (Mass.)  303. 
To  the  same  effect  see  Krum  v.  King,  12  Cal. 
412;  Kendrick  v.  Smith,  31  Me.  162. 

But  in  other  jurisdictions  a  different  rule 
has  been  laid  down.  Ramsey  v.  Strobach,  52 
Ala.  513;  Foster  v.  Rhinehart,  (Brooklyn  City 
Ct.)  IX  N.  Y.  Supp.  629. 

In  Ramsey  v.  Strobach,  52  Ala.  513,  the 
court  said:  "A  full  deputy  sheriff  *  *  * 
must,  in  this  state,  be  considered  a  general 
agent  for  his  principal.  As  such  he  must  be 
presumed,  when  he  seizes  goods  upon  an 
attachment  or  execution,  to  have  authority  to 
provide  for  the  safekeeping  of  them  by  com- 
mitting them  to  a  bailee,  and  to  engage  such 
bailee,  if  the  goods  be  live  stock,  to  give  them 
food,  water,  and  proper  care.  A  citizen  may 
undertake  such  service  upon  an  engagement 
or  at  the  request  of  a  deputy  sheriff,  and  will 
be  entitled  to  compensation  for  the  perform- 
ance of  it  upon  the  presumption  that  the 
deputy  has  authority  from  his  principal  to 
make  such  an  arrangement  for  the  cusKKly 
and  preservation  of  the  property  seized.  Such 
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a  transaction  comes  within  the  scope  of  a 
sheriff's  duty,  and  may  be  entered  into  by  his 
deputy  as  his  general  agent.  If  the  deputy 
has  instructions  limiting  his  authority  in  this 
particular,  the  person  with  whom  he  deals  is 
not  affected  by  them,  unless  they  be  brought 
to  his  knowledge." 

In  Chenowith  v.  Cameron,  (Idaho  1895)  42 
Pac.  Rep.  503,  it  was  held  that  where  a 
deputy  sheriff  employs  one  as  keeper  of 
attached  property,  and  the  sheriff  acquiesces 
for  a  period  of  fourteen  months,  he  cannot 
thereafter  and  after  the  death  of  the  deputy 
repudiate  such  employment. 

Where  the  deputy  levied  upon  cattle  and 
hired  a  person  to  care  for  them,  and  he 
assumed  to  act  for  the  sheriff,  v/ho,  when 
asked  to  pay  the  debt,  instead  of  repudiating 
the  act  of  the  deputy,  promised  to  pay  it  at  a 
later  date,  it  was  held  that  the  sheriff  was 
liable.  Rice  v.  Penfield,  49  Hun  (N.  Y.)  368, 
15  Civ.  Pro.  Rep.  (N.  Y.)  268. 

1.  Liability  for  Deputy's  Acts  Virtute  Officii,  — 
Knovvlton  Bartlctt,  i  Pick.  (Mass.)  271; 
Dysart  v.  Lurty,  3  Okla.  601. 

In  Dysart  v.  Lurty,  3  Okla.  6or,  the  court 
said;  "  There  seems  to  be  considerable  con- 
fusion and  some  conflict  in  the  authorities  as 
to  the  liability  of  officers  and  their  sureties  for 
unauthorized  acts  of  deputies.  It  is  generally 
conceded  that  for  acts  done  -c  irtute  officii,  such 
persons  will  be  held  liable,  but  as  to  acts  done 
colore  officii,  the  authorities  are  not  harmoni- 
ous. ' ' 

2.  Official  Acts  Are  Those  Done  Colore  Officii.  — 

Gregory  v.  Cotterell,  5  Kl.  &  HI.  571,  S5  E.  C. 
L.  571;  Knovvlton  v.  Bartlett,  i  Pick.  (Mass.) 
271;  Sangster  v.  Com.,  17  Gratt.  (Va.)  131; 
Lucas  V.  Locke,  11  W.  Va.  81.  Compare 
George  v.  Perring,  4  Esp.  N.  P.  63;  Bagley  v. 
Yates,  3  McLean  (U.  S.)  465. 

In  Anonymous,  Lofft  81,  it  was  held  that  a 
sheriff  is  liable  for  the  acts  of  his  officer  acting 
under  color  of  his  warrant.  And  in  Jones  v. 
Perchard,  2  Esp.  N.  P.  507,  it  was  held  that  if 
a  sheriff's  officer  acting  colore  officii  takes 
money  to  which  he  is  not  entitled  bv  law,  for 
anything  done  in  the  course  of  his  duty,  an 
action  lies  against  the  sheriff,  though  there  is 
no  evidence  that  the  money  came  into  his 
hands. 

A  deputy  sheriff  was  ordered  to  attach  cer- 
tain real  estate,  which  he  did.  He  afterwards 
told  the  debtor,  who  was  ignorant  that  the 
writ  had  been  served,  that  he  was  going  to 
attach  personal  property.  The  debtor  asked 
him  if  money  would  not  answer,  and  he  re- 
plied that  it  would,  upon  which  he  received  of 
the  debtor  a  sum  of  money  and  made  return 
that  he  considered  it  as  personal  property 
attached.  The  deputy  embezzled  the  money, 
and  the  sheriff  was  held  responsible  to  the 
debtor,  who  had  beerv  compelled  to  satisfy  an 
execution  issued  in  favor  of  the  creditor. 
Knowlton  r.  Bartlett,  i  Pick.  (Mass.)  271. 

In  Smart  v.  Hutton,  8  Ad.  &  El.  56S,  note  a. 
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DEPUTY. 


for  Acts  of  Deputy. 


(2)  Effect  of  Selection  of  Deputy  by  Party  Injured.  — Where  the  conduct  of 
the  complainant  has  in  effect  amounted  to  making  the  deputy  his  special 
agent,  as  where  the  latter  is  specially  deputed  for  a  particular  service  at  the 
plaintiff's  instance  and  nomination,  the  principal  officer  will  be  discharged 
from  all  liability  for  the  deputy's  acts.*  But  the  mere  suggestion  to  the 
principal  by  the  complainant  that  the  latter  would  prefer  to  have  the  services 
of  a  particular  deputy  docs  not  make  the  deputy  his  agent  or  relieve  the 
principal  from  liability.* 

(3)  Ratification  of  Unofficial  Act.  —  It  has  been  held  that  the  principal  will 
not  be  liable  for  the  unofficial  act  of  his  deputy,  though  they  both  believe  the 
act  to  be  official,  and  the  principal  expressly  approves  it.* 

(4)  Acts  of  Depiity  After  Expiration  of  Principal' s  Term.  —  As  a  general 
rule,  the  principal  is  not  answerable  for  the  defaults  of  his  deputy  committed 
after  the  expiration  of  the  principal's  term  of  service;*  but  the  principal's  lia- 
bility for  the  acts  of  his  deputy  is  not  terminated  by  the  expiration  of  his 
term  of  office  when  such  acts  were  committed  in  the  completion  of  business 
which  was  begun  during  the  principal's  term,  and  which  the  deputy. had  a 
right  to  complete  by  virtue  of  his  deputation.* 


35  E.  C.  L.  456,  it  was  held  that  a  sheriff  is 
civilly  liable  for  the  misconduct  of  his  officer 
in  executing  a  writ,  though  the  act  done  is 
contrary  to  the  express  terms  of  the  writ,  as  if 
he  takes  the  person  under  a  fi.  fa. 

1.  Selection  of  Deputy  by  Party  Injured. —  In 
Porter  v.  Viner,  I  Chit.  Rep.  613,  note  a,  18  E. 
C.  L.  177.  note  a,  it  was  held  that  the  sheriff  is 
not  liable  for  the  acts  of  an  officer  whom  the 
plaintiff  himself  appointed.  To  the  same 
effect  see  Pallister  v.  Pallister,  i  Chit.  Rep. 
613,  note  a,  18  E.  C.  L.  177,  note  a;  Cochran 
V.  Bell,  3  Nova  Scotia  Dec.  488. 

And  in  De  Moranda  v.  Dunkin,  4  T.  R.  119, 
it  was  held  that  if  the  sheriff  appoints  a  special 
bailiff  at  the  plaintiff's  request,  the  latter  can- 
not rule  the  sheriff  and  return  the  writ.  See 
also  Harding  v.  Holden,  9  D.  P.  C.  659,  2  M. 
&  G.  914,  40  E.  C.  L.  68g. 

Also,  in  Ford  v.  Leche,  6  Ad.  &  El.  699,  33 
E.  C.  L.  184,  it  was  held  that  where  the  plain- 
tiff wrote  to  the  sheriff,  "  I  enclose  you  writs 
herein,  and  shall  feel  obliged  by  your  grant- 
ing warrants  thereon,  directed  to  M.  and  B. 
I  shall  write  to  B.  in  a  day  or  two,"  and  the 
warrant  was  accordingly  made  out  and  was 
afterwards  delivered  to  B.,  there  was  sufiicient 
evidence  that  B.  was  employed  by  the  plaintiff 
as  a  special  bailin.  See  also  Doe  v.  Trye,  5 
Bing.  N.  Cas.  573,  35  E.  C.  L.  234. 

And  in  Skinner  v.  Wilson,  61  Miss.  93, 
where  it  appeared  that  the  plaintiff  said  that 
if  the  sheriff  would  especially  deputize  one 
Doty,  he  would  carry  the  writ  to  Doty,  and 
the  sheriff  should  have  no  trouble  and  run  no 
risk  and  incur  no  liability  by  appointing  him, 
the  sheriff  was  not  liable  for  the  deputy's 
default.  See  also  Stone  v.  Chambers,  i 
Strobh.  L.  (S.  Car.)  117. 

In  Tucker  v.  Bingham,  12  Lea  (Tenn.)  653, 
under  the  Tennessee  Act  of  1875,  c.  91,  requir- 
ing that  the  trustee,  after  a  specified  time, 
shall  make  out  and  deliver  to  the  constable  of 
each  civil  district  a  certified  statement  of  un- 
paid taxes,  and  if  there  is  no  constable,  or  the 
constable  fails  to  give  bond,  that  the  state- 
ment shall  be  addressed  to  and  put  in  the 
hands  of  the  sheriff  of  the  county,  it  was  held 
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that  the  sheriff  is  not  liable  for  the  default  of 
a  deputy  into  whose  hands  the  statement  was 
placed  by  the  trustee,  since  the  statement 
should  have  been  addressed  to,  and  put  in  the 
hands  of,  the  sheriff,  who  had  the  right  to 
select  for  himself  a  deputy,  if  he  chose  to 
employ  one. 

2.  Mere  Request  of  Party  Injtired  for  the 
Appointment  of  Deputy.  —  Corbet  v.  Brown,  6 
D.  P.  C.  794;  Balson  v.  Neggat,  4  D.  P.  C. 
557;  Van  Schaick  v.  Sigel,  60  How.  Pr.  (N.  Y. 
C.  PI.)  122. 

Where  Prior  Instructions  Have  Been  Given  to 
Deputy.  —  In  Alderson  v.  Davenport,  13  M.  & 
W.  42,  it  was  held  that  where  the  attorney  of 
the  plaintiff,  who  had  obtained  judgment  in 
an  action,  enclosed  a  ca.  sa.  against  the  de- 
fendant in  a  letter  to  T.,  an  officer  of  the 
sheriff  of  Cheshire,  in  which  he  desired  T.  to 
execute  the  writ  in  a  week,  and  informed  him 
where  the  defendant  was  to  be  met  with,  and 
T.  returned  the  writ  to  the  attorney,  who  then 
sent  it  to  the  under  sheriff  enclosed  in  a  letter 
in  which  he  requested  him  to  forward  the  war- 
rant to  T.,  "  whom  I  have  instructed  as  to 
the  execution  thereof,"  T.  was  not  by  these 
letters  constituted  a  special  bailiff  of  the  plain- 
tiff so  as  to  exonerate  the  sheriff  from  liability 
for  negligence  in  the  execution.  See  also 
Seale  v.  Hudson,  11  Jur.  610. 

3.  Principal's  Ratification  of  Unofficial  Act.  — 
Dorr  V.  Mickley,  16  Minn.  20. 

4.  Principal's  Liability  for  Deputy's  Acts  After 
Expiration  of  His  Term  of  Office.  —  Thus,  where 
a  sheriff  had  a  balance  of  county  levies  in  his 
hands,  it  was  held  that  where  an  order  for 
such  balance  was  drawn  on  his  deput)'  after 
the  expiration  of  his  term  of  office,  the  princi- 
pal could  not  be  made  responsible  by  the 
failure  of  the  deputy  to  pay  the  order. 
Canterberry  v.  Kouns,  3  Litt.  (Ky.)  449. 

5.  Acts  Completed  After  Term  of  Office,  but 
Begun  Before.  —  Hill  v.  Fitzpatrick,  6  Ala.  314; 
Earned  v.  Allen,  13  Mass.  295;  Stimpson  v. 
Pierce,  42  Vt.  334;  Dabney  v.  Smith,  5  Leigh 
(Va.)  13;  Douglass  v.  Stumps,  5  Leigh  (Va.) 
392;  Tyree  v.  Wilson,  9  Gratt.  (Va.)  59,  58  Am. 
Dec.  213. 
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Definitions. 


(5)  Liability  of  Principal's  Sureties.  —  The  sureties  on  the  official  bond 
given  by  the  principal  are  chargeable  along  with  the  principal  for  the  defaults 
of  the  deputies.* 

2.  Criminally  —  a.  Generally.  —  The  principal  is  not  liable  to  a  criminal 
prosecution  for  a  misfeasance  in  office  committed  by  his  deputy.* 

b.  Forfeiture  of  Office  —  Misfeasance  of  Deputy.  —  Under  statute  in  Louisi- 
ana it  has  been  held  that  the  misfeasance  or  malfeasance  of  the  deputy  does 
not  subject  the  principal  to  the  punishment  of  suspension  or  removal  from 
office,  unless  the  principal  has  encouraged  or  sanctioned  the  delinquency  of 
the  deputy. 

Incompetency  of  Deputy. —  Nor,  it  has  been  held,  does  the  incompetency  or 
unskilfulness  of  the  deputy  operate  at  common  law  as  a  cause  of  removal  of 
the  principal,  where  no  injury  results  to  third  persons  from  the  acts  of  the 
deputy.* 

Permitting  Deputy  to  Act  Without  Taking  Oath  of  Of&ce. —  It  has  been  held,  more- 
over, that  where  by  statute  it  was  made  necessary  to  the  appointment  of  a 
deputy  that  he  should  take  the  oath  of  office,  and  upon  his  failure  to  observe 
this  requirement  he  was  subjected  to  a  penalty,  the  conduct  of  the  principal 
in  allowing  him  to  act  in  the  capacity  of  deputy  was  not  such  as  to  justify  the 
removal  of  the  principal  from  office,  since  the  deputy  was  a  de  facto  officer, 
and  his  acts  were  valid  and  could  occasion  no  damage  to  third  persons.' 


DERANGE.  (See  also  the  title  INSANITY.)  —  "Deranged"  embraces  all 
classes  of  ])crsons  who  are  mentally  diseased  except  natural  born  idiots.** 

DERELICT.  (See  also  the  titles  SALVAGE;  TREASURE  TrOVE  ;  WRECKS; 
and  see  DERELICTION, /<?j^.)  —  Derelicts  are  boats  or  other  vessels  forsaken  or 
found  on  the  seas  without  any  person  in  them.' 


1.  Liability  of  Principal's  Sureties.  —  People  v. 
Otto,  77  Cal.  45;  Tyree  v.  Wilson,  9  Gratl. 
(Va.)  60,  58  Am.  Dec.  213;  Dabney  v.  Smith,  5 
Leigh  (Va.)  13.  See  also  Hill  v.  Fitzpatrick,  6 
Ala.  314;  Thomas  v.  Bleakie,  136  Mass.  568. 

For  a  distinction,  however,  between  the  lia- 
bility of  sureties  on  official  bonds  for  defaults 
committed  colore  officii  and  defaults  committed 
virtiite  officii,  see  the  title  OFFrciAl,  Bonds. 

2.  Principal's  Liability  Criminally  for  Deputy's 
Criminal  Acts. — ^Coni.  Lewis,  4  Leigh  (Va.) 
664. 

3.  Misconduct  of  Deputy  as  Ground  for  Forfeit- 
ure of  Principal's  OfiBce.  — ■  State  -'.  Budd,  39  La. 
Ann.  232, 

4.  Incompetency  of  Deputy  as  Ground  for  For- 
feiture of  Office  by  Principal.  —  C(jm,  v.  Arnold, 
3  Litt.  (Ky.)  31S.  The  court  in  this  case  said, 
however:  "  VVc  would  not  be  understood  to 
decide  that  an  office  may  not,  under  peculiar 
circumstances,  be  forfeited  by  the  appointment 
of  an  incompetent  deputy.  There  are  possible 
cases  where  the  public  interest  might  be  so 
materially  affected  by  the  acts  of  an  ignorant 
and  unskilful  deputy  as  to  justify  a  removal 
of  the  principal  from  office  for  having  ap- 
pointed such  a  deputy." 

6,  Com.  V.  Arnold,  3  Lilt.  (Kv.)  316. 

6.  Hiett  V.  Shull,  36  W.  Va.  565. 

7.  Derelict.  —  The  Hyderabad,  11  Fed.  Rep. 

754;  Rowe  V.  The  Brig  ,  i  Mason  (U.  S.) 

373;  Baker  v.  Hoag,  7  N.  Y.  561;  The  Fair- 
field, 30  Fed.  Rep.  701.  See  also  The  Laura, 
14  Wall.  (U.  S.)  336;  Montgomery  v.  The 
Steamboat  T.  P.  Leathers,  I  Newb.  Adm.  426. 

Properly  i'i  dnrfllct  in  the  maritime  sense  of 
the  word  when  it  is  abandoned,  without  hope 


of  recovery  or  an  intention  to  return  to  save  it, 
Lewis  V.  The  Elizabeth  and  Jane,  W'are  (U.  S.) 

41-  .  ■ 

Derelict  is  a  term  legally  applied  to  a  ship 
which  is  abandoned  and  deserted  at  sea  by  the 
master  and  crew  without  any  intention  on 
their  part  of  returning  to  her.  Cossman  v. 
West,  L.  R.  13  App.  180. 

Where  a  vessel  is  found  entirely  deserted  or 
abandoned  at  sea  she  is,  in  the  sense  of  the 
maritime  law,  a  derelict.  Evans  v.  The  Ship 
Charles,  i  Newb.  Adm.  329. 

Boiler.  —  A  derelict  may  be  a  ship  or  a  part 
of  a  ship;  for  example,  the  ship's  boiler. 
Boiler  ex  Elephant,  64  L.  T.  543. 

Hope  of  Recovery.  —  Sir  William  Scott,  in  the 
case  of  The  Aquiia,  I  C.  Rob.  Adm.  41,  said: 
"  It  is  sufficient  if  there  has  been  an  abandon- 
ment at  sea  by  the  master  and  crew,  without 
hope  of  recovery.  I  say,  without  hope  of  re- 
covery, because  a  mere  quitting  of  the  ship  for 
the  purpose  of  procuring  assistance  from 
shore,  or  with  an  intention  of  relurning  to  her 
again,  is  not  an  abandonment."    In  Rowe  t. 

The  Brig  ,  i  Mason  (U.  S.)  373,  J  udgc  Story 

said  that  to  constitute  a  derelict,  in  the  sense 
of  the  maritime  law,  "  it  is  sufliciciit  that  the 
thing  is  found  deserted  or  abandoned  upon  the 
seas,  whether  it  arose  from  accident  or  neces- 
sity or  voluntary  dereliction.  Sir  William 
Scott  has  declared  that  a  legal  rfrrcMre  is  prop- 
erly where  there  has  been  an  abandonment  at 
sea  by  the  master  and  crew  without  hope  of 
recovery.  With  the  view  for  which  the  words 
'  without  hope  of  recovery  '  arc  introduced, 
viz.,  to  distinguish  a  temporary  al)sence  from 
a  permanent  abandonment,  it  might,  perhaps, 
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DERELICTION.  (Sec  also  DERELICT,  ante;  and  see  the  titles  LoST  PROP- 
ER I'V;  Treasure  Trove ;  Trover  and  Conversion.)  —  I.  Dereliction,  b>r 
the  civil  law,  is  the  voluntary  abandonment  of  goods  by  the  owner,  without 


have  been  more  accurate  to  have  said  '  an 
abancionment  without  an  intention  of  return;  ' 
since  the  .i/i'.f  r,-,iipfr<iiit/i  might  exist,  even 
though  the  abandonment  were  without  such 
intention."  See  also  The  Rarque  Islanti  Citv, 
I  Black  (U.  S.)  12S;  The  Hyderabad,  11  Fed. 
Rep.  754. 

The  term  derelict  applies  where  the  vessel 
has  been  left  sine  spc  rccupcrandi  and  sine 
niiimo  rcvcrtendi.  The  Zeta,  L.  R.  4  Adm.  & 
Eccl.  460. 

In  The  Ann  L.  I.ockwood,  37  Fed.  Rep.  237, 
it  is  said:  "  Perhaps  the  law  on  this  subject 
is  nowhere  more  clearly  and  concisely  stated 
than  in  the  case  of  The  Bee,  Ware  (U.  S.)  340, 
wnere  the  court  says:  '  But  when  the  owner, 
or  the  master  and  crew  who  represent  him, 
leave  a  vessel  temporarily,  vi'ithout  any  inten- 
tion of  final  abandonment,  but  with  the  intent 
to  return  and  resume  the  possession,  she  is 
not  considered  as  a  derelict,  nor  is  the  right  of 
possession  lost  by  such  temporary  absence  for 
the  purpose  of  obtaining  assistance,  although 
no  individual  may  be  remaining  on  board  for 
the  purpose  of  retaining  the  possession. 
Property  is  not,  in  the  sense  of  the  law,  dere- 
lic.t,  and  the  possession  left  vacant  for  the 
finder,  until  the  spes  reeuperandi  is  gone  and 
the  animus  revcrtcndi  is  finally  given  up.  The 
.^quila,  I  C.  Rob.  Adm.  41.  But  when  a  man 
finds  property  thus  temporarily  left  to  the 
mercy  of  the  elements,  whether  from  necessity 
or  any  other  cause,  though  not  finally  aban- 
doned and  legally  derelict,  and  he  takes  pos- 
session of  it  with  the  /nma  fide  intention  of 
saving  it  for  the  owner,  he  will  not  be  treated 
as  a  trespasser;  on  the  contrary,  if  by  his  exer- 
tions he  contributes  materially  to  the  preser- 
vation of  the  property,  he  will  entitle  himself 
to  a  remuneration  according  to  the  merits  of 
his  service  as  a  salvor.'  " 

In  The  Genessee,  12  Jur.  401,  Dr.  Lushing- 
ton  said:  "  Was  this  vessel  a  derelict?  I  am 
inclined  to  consider  that  she  was,  in  the  sense 
in  which  I  am  now  about  to  use  that  word. 
I  do  not  apprehend  that  it  ordinarily  means 
an  abandonment  sine  animo  recuperandi ,  be- 
cause, when  a  vessel  is  near  the  shore,  no  one 
abandons  her  in  the  expectation  that  he  shall 
never  recover  her.  When,  however,  a  vessel 
is  abandoned  in  the  middle  of  the  Atlantic, 
there  is  no  animus  recuperandi .  It  appears  to 
me,  however,  that  the  master  was  fully  justi- 
fied in  quitting  the  vessel,  because,  with  the 
strength  he  then  had,  he  had  no  means  of  sav- 
ing her  from  destruction.  She  was  quite  der- 
elict enough  for  the  present  purpose,  since 
the  court  is  relieved  from  the  ancient  rule  of 
appropriating  one-half  of  the  property  to 
those  who  find  the  vessel." 

Same  —  Time  of  Abandonment.  —  In  The  Sarah 
Bell,  4  N.  C.  Ecc.  146,  Dr.  Lushington  said: 
"  The  meaning  of  hope  of  recovery  {spes  recu- 
perandi) is  the  hope  and  expectation  enter- 
tained by  the  master  and  crew  of  returning  to 
their  vessel.  This  is  determined  by,  not  what 
was  the  precise  state  of  things,  but  what  was 
the  intention  by  which  they  v/ere  actuated,  at 


the  time  of  leaving  her."  That  intention 
must  be  inferred  from  the  circumstances 
attending  the  abandonment  of  the  ship;  e.  g., 
where  a  ship's  crew  abandons  her  immediately 
or  at  the  time  of  a  collision  with  another  ship, 
that  is  no  evidence  of  an  intention  to  abandon 
her  finally.  The  Fenix,  Swab.  13.  But  an 
abandonment  three  days  after  a  collision  is 
strong  evidence  of  an  intention  not  to  return. 
The  Pickwick,  16  Jur.  670. 

Same  —  Change  of  Intention.- — Where  the 
master  and  crew  abandon  a  vessel  without 
intent  to  return,  and  subsequently  change 
their  minds  and  endeavor  to  regain  her,  it 
does  not  alter  the  nature  of  the  abandonment. 
The  Sarah  Bell,  4  N.  C.  Ecc.  146. 

Ship  Temporarily  Abandoned.  —  Where  a  ship 
is  left  temporarily  by  the  master  and  crew  in 
order  to  get  assistance  or  with  the  distincr 
intent  and  purpose  of  returning  to  her,  she  is- 
not  a  derelict.  The  Champion,  B.  &  L.  69; 
Cossman  v.  West,  L.  R.  13  App.  iSo;  The  Le- 
panto,  (1892)  Prob.  122. 

But  where  the  crew  quit  the  ship  in  order  to 
save  their  lives  and  not  in  order  to  get  assist- 
ance, although  they  mean  to  send  to  look  for 
her,  the  ship  is  a  derelict.  The  Coromandel, 
Swab.  205. 

Presumption.  —  A  vessel  found  at  sea  de- 
serted and  in  a  dangerous  situation  is  prima 
faeie  a  derelict.  The  Cosmopolitan,  Ir.  6  N^ 
C.  xviii. 

But  in  The  Zeta,  L.  R.  4  Adm.  &  Eccl.  460, 
it  was  held  that  where  a  barge  was  found 
adrift  in  the  Thames  and  deserted,  there  was 
no  presumption  that  she  was  a  derelict,  as  the 
reasonable  inference  was  that  she  had  merely" 
parted  her  moorings. 

Sea.  (See  also  the  title  Sea.) — To  constitute 
a  derelict,  the  loss  must  have  occurred  upon 
the  sea.     Baker      Hoag,  7  N.  Y,  561. 

Capture  by  Enemies.  —  A  ship  captured  by 
enemies  but  subsequently  deserted  by  them  is- 
nol  a  derelict.  The  Jonge  Johannes,  4  C. 
Rob.  Adm.  216. 

In  commenting  upon  this  case,  McCaleb,  J., 
says  in  Montgomery  f.  The  Steamboat  T.  P. 
Leathers,  i  Newb.  Adm.  426:  "  In  another 
case,  that  of  The  Jonge  Johannes,  4  C.  Rob. 
Adm.  216,  the  same  learned  judge  seems  to 
have  entertained  an  opinion  that  if  a  vessel  be 
captured,  and  afterwards  abandoned  by  her 
captor,  it  is  not  properly  a  case  of  derelict; 
because  neither  the  owner  nor  those  who  were 
in  possession  as  his  agents  have  committed 
any  act  of  dereliction.  So  that  in  this  view,  to 
constitute  a  derelict,  there  must  be  a  volun- 
tary abandonment  by  the  master  and  crew. 
But  this  opinion,  as  appears  from  later  cases 
(The  Lord  Nelson,  Edw.  79,  and  The  Blenden- 
hall,  I  Dods.  414),  has  been  silently  retracted; 
and  certainly  it  is  not  the  recognized  doctrine 
in  this  countrv." 

Ship  on  Sandbar.  —  A  ship  laden  with  lead 
and  iron,  sunk  upon  a  sandbar,  was  held  not 
a  derelict.  The  Barefoot,  14  Jur.  842.  Dr. 
Lushington  said:  "  Here  is  a  ship,  laden  with 
lead  and  iron,  sunk  on  the  Shipiwash  Sand, 
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the  hope  or  the  purpose  of  returning  to  the  possession  —  sine  spe  rcvertcyidi  ct 
sine  aniino  rcvertendi.^  II.  The  gaining  of  land  from  the  water  by  the  sea's 
retiring  below  the  usual  water-mark  ;  opposed  to  "  alluvion  "  or  "alluvium."  * 
DERIVATIVE.  —  Coming  from  another;  taken  from  something  preceding: 
secondary;  as  derivative  title,  which  is  that  acquired  from  another  person.* 


The  master  and  crew  escape.  True,  there  was 
an  impossibility  for  any  one  to  retain  the 
actual  pos<-ession;  but  there  was  not,  and  in- 
deed could  not  be,  an  intention  of  abandoning 
the  properly,  the  local  situation  of  which  was 
well  known,  and  which  must  have  remained 
immovable  till  human  skill  was  applied  to  its 
recovery.  The  property  was  indeed  left,  but 
not  abandoned.    It  was  not  a  derelict." 

1.  Dereliction.  —  Jones  v.  Nunn,  12  Ga.  473. 

Dereliction  is  the  act  of  abandoning  a  chat- 
tel or  movable;  as  "  if  one  is  possessed  of  a 
jewel  and  casts  it  into  the  sea  or  a  public 
highway,  this  is  such  an  express  dereliction 
that  a  property  will  be  vested  in  the  first  fortu- 
nate finder  that  will  seize  it  to  his  own  use." 
2  Bl.  Com.  g. 

In  Hawkins  v.  Barney,  5  Pet.  (U.  S.)  466,  it 
is  said:  "  The  right  to  appropriate  a  derelict 
is  one  of  universal  law,  well  known  to  the 
civil  law,  the  common  law,  and  to  all  law;  it 
existed  in  a  state  of  nature,  and  is  only  modi- 
fied by  society,  according  to  the  discretion  of 
each  comniunity." 

Dereliction  or  renunciation  properly  requires 
both  the  intention  to  abandon  and  the  external 
action.    Livermore  r.  White,  74  Me.  455. 

2.  2  Roll.  Abr.  170;  3  Dyer  326  /';  2  Bl. 
Com.  262;  I  Steph.  Com.  419. 

The  term  is  also  applied  to  the  land  left  dry 
by  the  sea  shrinking  back  below  the  usual  high- 
water  mark,  or  by  a  river  changing  its  bed. 
If  this  dereliction  is  sudden  and  considerable, 
the  new  land  in  the  case  of  the  sea  or  a  lidal 
river  belongs  to  the  government;  in  the  case 
of  a  non-tidal  river,  the  property  in  the  bed 
and  the  adjoining  land  remains  as  before,  so 
that  if  the  river  leaves  its  bed  altogether,  the 
old  bed  is  divided  between  the  riparian  pro- 
prietors according  to  the  medium  Jtlum,  while 
the  new  bed  remains  the  property  of  the  per- 
son over  whose  land  the  river  has  made  itself 
a  course.  If  the  dereliction  is  by  small  and 
imperceptible  degrees,  the  new  land  goes  to 
the  owner  of  the  adjoining  land,  2  Bl.  Com. 
262,  etc.;  and  if  the  owner  of  the  original  bed 
of  the  river  had  a  several  fishery  over  it,  he 
has  a  similar  light  over  the  new  bed.  Foster 
V.  Wright,  4  C.  P.  Div.  438.  See  also  the  title 
AccKKrioN,  vol.  r,  p.  473. 

3.  Derivative  Title.  —  There  is  considerable 
difference  between  an  original  and  a  deriraiire 
title;  when  the  acquisition  is  original,  the 
right  thus  acquired  to  the  thing  becomes 
property,  which  must  be  unqualified  and  un- 
limited, and  since  no  cnc  but  the  occupant  has 
any  right  to  the  thing,  he  must  have  the  whole 
right  of  disposing  of  it.  But  with  regard  to 
rf*T/(in/iiB acquisition  it  may  be  otherwise;  for 
the  person  from  vshom  the  thing  is  acquired 
may  not  have  an  unlimited  right  to  it,  or  he 
may  convey  or  transfer  it  with  certain  rescr- 
vaiion  of  right.  Derivative  title  must  always 
be  by  contract.    Bouvier's  Law  Diet. 

lierlrritlre  (or  secondary)  c(jii veyatucs  are 


conveyances  which  presuppose  some  other  con- 
veyance precedent,  and  only  serve  to  enlarge, 
confirm,  alter,  restrain,  restore,  or  transfer 
the  interest  granted  by  such  original  con- 
veyance. They  are  releases,  confirmations, 
surrenders,  assignments,  and  defeasances, 
V.  2  Bl.  Com.  324.  And  see  the  tiile 
Deeds,  ante,  p.  87. 

A  derivative  power  cannot  be  greater  than 
the  primitive  or  original.  Wingate's  Max.  26; 
Noy's  Max.  4,  8;  Broom's  Max.  15;  Co.  Litl. 
321. 

A  testator  devised  his  real  estate  to  his  wife 
for  life  with  remainder  in  fee  to  R.,  a  stranger 
in  blood.  R.  died  intestate  before  the  Succes- 
sion Duty  Act,  1853.  The  testator's  wife  died 
after  the  commencement  of  that  act,  when  the 
defendant,  heir  at  law  of  R.,  became  bene- 
ficially entitled  in  possession  to  the  property 
so  devised.  It  was  held  that  the  property 
vested  in  the  defendant  by  a  '  derivative 
title  "  under  the  disposition  made  by  the  will- 
of  the  testator,  within  the  meaning  of  the 
fifteenth  section  of  the  Succession  Duty  Act, 
1853,  and  consequently  the  defendant  was 
chargeable,  under  that  section,  with  ten 
pounds  per  cent  duty,  being  at  the  same  rate 
as  R.  would  have  been  chargeable  with. 
Martin,  B.,  said;  "  He  was  not  possessed  of 
this  property  except  as  a  reversionary  property 
by  virtue  of  a  derirutive  title,  that  is  to  say, 
by  descent."  Pigoti,  B.,  said:  "I  think  that 
the  words  'derivative  title  '  arc  apt  words  to 
express  the  state  of  this  succession."  Attv.- 
Gcn.  7'.  Rushton,  2  H.  &  C.  819. 

Derivative  Lease.  (See  generally  the  titles 
Laniii.<irI)  AM)  Tkna.nt;  Leases.)  —  An  agree- 
ment to  assign  certain  messuages  contained  a 
stipulation  that  the  purchaser  agreed  to  accept 
such  assignment  without  requiring  evidence 
of  any  title  "  prior  to  the  above-mentioned 
leases,  nor  make  any  objection  thereto,  not- 
withstanding any  recital,  statement,  or  cove- 
nant therein  contained,  or  by  reason  of  the 
leases  being  derivative  or  under  leases."  In 
construing  this  provision,  Stuart,  V.  C,  said: 
"  The  language  is  in  the  alternative.  It  says, 
'  an  under  lease  or  a  derivative  lease;  '  and 
the  impression  on  my  mind  certainly  was,  that 
a  derivative  lease  and  an  under  lease  did  not 
mean  exactly  the  same  thing.  No  doubt,  in  a 
sense,  every  under  lease  is  a  derivative  lease; 
but  it  seems  more  difficult  to  hold  that  every 
lease  strictly  derivative  is  an  under  lease. 
The  impression  upon  my  mind  was,  that  an 
under  lease,  in  common  language,  described 
the  under  lease  of  the  whole  property  com- 
prised in  the  original  lease;  but  a  derivative 
lease  was  a  lease  derived  from  the  original 
lease,  and  only  comprising  part  of  the  prop- 
erty. Upon  looking,  however,  to  some  of  the 
authorities,  it  seems  to  me  impossible  to  come 
absolutely  to  the  conclusion  that  the  distinc- 
tion which  appeared  to  my  mind  is  one  lliat 
can  be  maintained;  for  I  see  that  by  a  very 
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DERIVE.  —  Sec  note  i. 

DEROGATION.  —  See  the  title  STATUTES. 

DESCEND.  (See  atso  DESCENT, /i7j/;  and  see  DESCENDANT, /^jj/,  and  the 
references  there  given.)  —  To  pass  from  one  person  to  another  by  operation 
of  law,  as  to  an  heir  on  the  death  of  his  ancestor.* 


great  lawyer,  the  late  Sir  David  Evans,  in  his 
most  valuable  work,  which  was  published  by 
the  late  Sir  Charles  Chambers,  and  is  known 
by  the  name  of  '  Chambers  on  Leases,'  but  in 
truth  it  is  the  work  of  Sir  David  Evans,  as 
stated  in  the  preface,  dfrivative  leases  are 
treated  and  talked  of  simply  as  under  leases, 
and  the  terms  '  under  lease  '  and  'derivative 
lease  '  are  treated  as  convertible  terms." 
Hrunifit      Morton,  3  Jur.  (N.  S.)  1198. 

1.  Succession  Taxes.  (See  also  the  title  Suc- 
cession Taxes.)  —  Within  the  English  Succes- 
sion Act  it  has  been  held  that  the  vendor  is 
not  a  predecessor  from  whom  the  interest  of 
the  purchaser  is  derived.  Jessel,  M.  R.,  said: 
"  How  can  you  say  that  the  interest  of  the 
purchaser  is  derived  from  the  vendor?  He 
does  not  derive  it  from  the  vendor.  He  de- 
rives it  from  his  own  money  which  bought  the 
property.  It  seems  to  me  a  straining  of  lan- 
guage to  say  that  a  purchaser  for  value  derives 
his  interest  from  the  vendor.  You  would  not, 
if  you  were  talking  of  a  horse  which  you  had 
bought  for  money,  say  you  derived  your  inter- 
est in  that  horse  from  the  horse-dealer;  you 
would  say  you  bought  it  with  your  money. 
That  is  your  title  to  the  horse.  Your  title  as 
purchaser  is  the  title  of  a  man  who  ha.^  derived 
his  interest  from  the  money  in  his  breeches 
pocket.  And  I  should  say  it  would  be  a  most 
extraordinary  use  of  language  to  say  the  man 
who  bought  the  horse  derived  his  interest  in 
the  horse  from  the  horse-dealer.  If  he  did 
derive  it  from  the  horse-dealer,  why  not  from 
the  horse-breeder  who  sold  it  to  the  horse- 
dealer?  I  do  not  see  how  far  you  are  to  go  if 
this  sort  of  derivation  is  the  meaning  of  it. 
The  man  who  bought  it  for  the  money  did  not 
derive  it  in  that  sense  at  all  from  anything  but 
his  money.  And,  in  my  opinion,  the  fair 
meaning  of  those  words  at  the  end  of  the 
second  section  cannot  be  strained  so  as  to  in- 
clude a  icina  fide  purchase  for  value.  There- 
fore I  think,  both  on  the  fair  construction  of 
the  wording  of  the  Act,  and  a  fair  regard  to 
the  purview  of  the  Act,  it  does  not  include  an 
assignment  for  value  in  money  or  money's 
worth."  Fryer  v.  Morland,  L.  R.  3  Ch.  Div. 
683. 

In  Zetland  v.  Lord  Advocate,  L.  R.  3  App. 
505,  Lord  Hatherley  said  that  derived,  in  the 
section  cited,  "  has  somewhat  of  a  metaphori- 
cal aspect.  You  have  to  say  that  the  donor 
points  to  so  many  fountain  heads,  but  he 
leaves  it  to  the  law  to  say  which  is  to  derive 
the  title  to  the  interest  under  the  settlement." 
And  Lord  Blackburn  said:  "  The  clause  then 
says,  '  and  the  term  "  predecessor  "  shall  de- 
note settler,  disponer,  testator,  obligor,  ances- 
tor, or  other  person  from  whom  the  interest  of 
the  successor  is  or  shall  be  derived.'  That 
brings  us  to  a  question  which  does  not  seem 
to  have  been  raised  in  the  court  below  (I  sup- 
pose because  upon  the  Scotch  principles  of 
conveyancing  it  seemed  so  self-evident), 
namely,  whether  or  not,  this  estate  coming  to 
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the  Earl  of  Zetland  in  devolution,  it  can  be 
said  that  his  interest  is  derived  not  from  the 
person  last  possessed  of  the  estate  in  fee,  but 
from  the  first  institute,  or  from  the  first  Earl 
of  Zetland  who  has  taken  it  from  the  first  insti- 
tute; it  matters  not  whether  it  was  he  or  his 
father;  in  which  case,  if  the  estate  was  derived 
from  that  first  person,  the  Earl  of  Zetland 
would  take  as  a  lineal  descendant,  whereas  if 
he  took  it  from  the  last  heir  he  would  take  as 
succeeding  to  a  person  by  reason  of  whom  he 
would  pay  a  higher  rate  of  duty.  Now,  upon 
that,  is  there  a  difference  in  the  first  place  be- 
tween England  and  Scotland?  No.  I  think 
that  there  is  not  in  that  respect.  There  is  a 
statement  by  Lord  Wensleydale  in  Lord  Sal- 
toun's  Case,  3  Macq.  685,  which  startled  me 
when  I  first  read  it.  Lord  Wensleydale  cer- 
tainly did  state  that  in  England,  when  you 
had  an  estate  tail,  the  person  who  took  as  heir 
would  derive  his  title  from  the  first  donee  of 
the  estate  tail;  and  Lord  Wensleydale  was  in 
general  so  very  cautious  and  accurate  in  his 
statements,  even  when  they  were  not  upon  the 
exact  point,  that  it  made  me  think  that  when 
he  said  it  it  must  be  so.  But  upon  looking  at 
the  authorities,  that  I  think  is  not  so  at  all." 

2.  The  word  descend  ordinarily  denotes  the 
vesting  of  an  estate,  by  operation  of  law,  in 
the  heirs  immediately  upon  the  death  of  the 
ancestor.  Potts  v.  Kline,  174  Pa.  St.  513; 
Dove  V.  Torr,  12S  Mass.  40. 

In  Baker  z'.  Baker,  8  Gray  (Mass.)  119,  it  is 
said:  "  The  verb  descend  is  sometimes  used  in 
the  sense  of  '  pass  by  descent  or  inheritance,' 
or  '  be  inherited  by.'  It  is  so  used  in  our  stat- 
ute of  descents,  apparently  to  express  by  a 
single  term  what  might  otherwise  require  a 
circumlocution.  Rev.  Stat.,  c.  61,  i,  3. 
But  when  so  used  it  is  usually  accompanied 
by  other  words  which  prevent  all  ambiguity. 
These  phrases  are,  '  shall  descend  to  his 
father,'  '  to  his  mother,'  '  to  his  next  of  kin,* 
which  may  be  in  the  ascending  or  collateral 
line  as  well  as  the  descending;  but  in  these 
cases  these  terms  so  qualify  the  word  descend, 
as  to  give  the  effect  of  '  pass  by  inheritance  '  to 
the  person  named  or  described." 

Ascending  Line.  (See  also  Descendant,  posl.) 
—  Strictly  and  literally,  to  pass  from  the  an- 
cestor to  the  heir  in  the  descending  line,  to 
pass  downwards.  It  is  constantly  applied, 
however,  to  transmission  in  the  ascending 
line.  Burrill  L.  Diet.;  Fleming  v.  Fleming,  i 
H.  &  C.  244. 

The  term  descend  does  not  usually  include 
a  lineal  ancestor.  McDowell  v.  Addams,  45 
Pa.  St.  434. 

Though  descend  ordinarily  means  to  go 
down,  yet  the  term  may  be  used  in  the  sense 
of  "  ascend."  Rountree  v.  Pursell,  11  Ind. 
App.  522;  .McDowell  7'.  Addams,  45  Pa.  St.  434. 

In  the  Sense  of  Pass  or  Go  To.  —  In  a  will  the 
words  "  descend  to"  have  been  held  equiva- 
lent to  "  pass  to  "  or  "  go  to,"  as  the  word 
cannot  receive  its  literal  meaning,  the  estate 
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DESCENDANT.  (See  also  DESCEND,  ante ;  DESCENT,  post ;  and  see  the 
titles  Child  —  Children,  vol.  5,  p.  1082;  Heirs;  Issue;  Shelley's  Case, 
Rule  in  ;  Succession  ;  Wills.)  —  A  person  who  is  descended  from  another. 
Any  one  who  proceeds  from  the  body  of  another,  however  remotely,  is  a 
descendant  of  the  latter.  The  word  is  the  converse  or  opposite  of  "ascendant," 
rather  than  of  "ancestor,"  taking  all  these  words  in  the  legal  technical  sense.* 
"  Descendants"  cannot  be  construed  to  include  any  but  lineal  heirs,  without 
clear  indication  of  a  contrary  intention.  Thus  the  term  does  not  include 
collateral  relations,*  nor  ancestors.* 


not  passing  by  operation  of  law.  Tiie  term 
indicates  a  desire  that  tije  property  should  fol- 
low the  channel  which  the  law  would  direct. 
Dennett  v.  Dennett,  40  N.  H.  498;  McVay  v. 
Injams,  27  Ala.  244;  Jones  v.  Crawley,  68  Ga. 
175;  Halstead  v.  Hall,  60  Md.  2og;  Doren  v. 
Gillum.  136  Ind.  134;  Borgner  v.  Brown,  133 
Ind.  398;  Moore  v.  Weaver,  16  Gray  (Mass.) 
305;  Tate  V.  Townsend,  61  Miss.  316;  Ballen- 
tine  V.  Wood,  42  N'.  J.  Eq.  558;  Fleming  v. 
Fleming,  i  H.  &  C.  242:  Leavitt  v.  Logan,  3 
Wall.  Jr.  (C.  C.)  184. 

"  The  word  denccnd  was  used,  not  to  ex- 
press descent  in  the  legal  sense,  but  devolu- 
tion by  force  of  the  devise;  and  the  use  of  it 
was  probably  due  to  the  fact  that  while  the 
gift  for  life  was  to  parents,  the  gift  in  remain- 
der was  to  children.  It  is  as  if  the  testator 
had  said  '  go  down  '  to  the  children."  Ballen- 
tine  V.  Wood,  42  X.  J.  Eq.  552. 

In  Aydlett  v.  Swope,  (Tenn.  1875)  17  S.  W. 
Rep.  208,  it  is  said:  "  The  word  descend  is 
not  here  used  in  its  technical  sense,  but 
means,  shall  go  to  or  be  vested  in  such  child 
or  children,  share  and  share  alike,  or  equally, 
as  is  provided  by  the  law  of  Tennessee  in 
cases  of  descent  or  distribution." 

Fee.  —  In  Johnson  Morton,  10  Pa.  St.  248, 
it  is  said:  "  It  is  well  remarked  that  the  word 
descend  is  inapplicable  to  any  estate  less  than 
a  fee;  that  the  testator  uses  it  as  synonymous 
with  '  belong  to,'  or  '  vest  in,'  which  would 
carry  a  fee." 

Inheritance.  —  Descend  usually  imports  an 
estate  of  inheritance.  Potts  v.  Kline,  174  Pa. 
St.  513;  Haldeman  z'.  Haldeman,  40  Pa.  St.  29. 

But  that  descend  does  not  always  import  an 
estate  of  inheritance,  see  Doren  v.  Gillum,  136 
Ind.  134. 

1.  Abbott's  L.  Diet. 

Other  Definitions.  —  In  Tichenor  v.  Brewer, 
98  Ky.  349,  it  is  said:  "  Mr.  Webster  says 
descendant  means  '  one  who  descends,  as 
offspring,  however  remotely;  correlative  to  an- 
cestor or  ascendant.'  Mr.  Stormonth:  '  Any 
one  proceeding  from  an  ancestor;  offspring.' 
Rapalje  and  Lawrence  (Law  Dictionary)  say 
descendant  means  '  issue  of  the  body  of  the 
person  named,  of  every  degree.'  Again  they 
say  it  does  not  mean  collateral  relations." 

In  Bates  v.  Gillett,  132  111.  297,  it  is  said: 
"  A  descendant  is  a  person  who  is  descended 
from  another  —  that  is,  one  who  proceeds  from 
the  body  of  another,  however  remotely.  The 
word  is  the  converse  or  opposite  of  '  ascend- 
ant.' (Am.  anij  Enc.  Em  vc.  of  Law,  title 
Descendant.)  Uescmdnnts  include  every 
person  descended  from  the  stock  referred  to. 
It  is  coextensive  with  '  issue,'  but  does  not 
embrace  others  not  of  issue.  It  is  not  to  be 
understood  as  meaning  next  of  kin,  or  heirs- 
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at-law,  for  these  phrases  comprehend  persons 
in  the  ascending  as  well  as  the  descending 
line,  and  may  also  include  collaterals;  but  it 
does  mean  the  issue  of  the  body  of  the  person 
named,  of  every  degree,  such  as  children, 
gra.ndchildren,  and  great-grandchildren,  and 
all  others  in  the  direct  descending  line.  Ham- 
lin V.  Osgood,  I  Redf.  (N.  Y.)  409.  And  when 
the  term  descendant  'xs  used  in  a  will,  it  means 
only  lineal  heirs  —  those  in  the  direct  de- 
scending line  from  the  person  named  —  unless 
there  is  a  clear  indication  of  intention  on  the 
part  of  the  testator  to  enlarge  its  meaning." 

The  word  descendant,  in  legal  definition, 
means  the  child  or  children  of  a  deceased  per- 
son who  was  the  stirps  or  stock  of  descent. 
Hillen  v.  Iselin,  144  N.  Y.  374. 

In  Jewell  v.  Jewell,  28  Cal.  236,  it  is  said:' 
"  Bouvier  defines  descetidants  as  those  who 
have  issued  from  an  individual,  [including] 
his  children,  grandchildren,  and  their  chil- 
dren to  the  remotest  degree.  The  de.srendants 
form  what  is  called  the  direct  descending  line. 
The  term  is  opposed  to  that  of  '  ascendants.'  " 
See  also  Bryan  v.  Walton,  20  Ga.  512;  Tich- 
enor -'.  Brewer,  98  Ky.  349. 

2.  Collaterals.  —  Baker  v.  Baker,  8  Gray 
(Mass.)  loi;  Walker  v.  Walker,  25  Ga.  420; 
Bryan  v.  Walton,  20  Ga.  512;  Bates  v.  Gillett, 
132  111.  287;  Van  Beurcn  v.  Dash,  30  N.  Y. 
414;  Matter  of  Miller,  45  Hun  (N.  Y.)  246; 
Tichenor  Brewer,  98  Kv.  349;  Turle^  v. 
Turley,  11  Ohio  St.  181. 

"  A  sister's  child  is  not  a  descendant  of  the 
testator."  Armstrong  f.  Moran,  i  Bradf.  (N. 
Y.)  314. 

Succession  Tax.  (See  also  the  title  SiccES- 
SION  Ta.XKS.)  —  The  term  "lineal  descendants," 
as  used  in  A't'7u  York  Laws  of  1S85,  c.  483. 
^5  I,  which  imposes  a  tax  upon  all  property 
which  passes  by  will  or  by  the  intestate  laws 
of  that  state  or  to  any  person  other  than  "  to 
or  for  the  use  of  father,  mother,  husband, 
wife,  children,  brother  and  sister  and  lineal 
descendants  born  in  lawful  wedlock,  and  the 
wife  or  widow  of  a  son,  and  the  husband  of  a 
daughter,"  includes  only  the  direct  descend- 
ants of  the  testator  or  intestate,  and  docs  not 
include  the  children  of  brothers  and  sisters  of 
the  deceased.  Matter  of  Miller,  4=;  Ilun  (N. 
Y.)  244. 

Brothers  and  Sisters  cannot  take  under  the 
term  descendants.  That  word  does  not  mean 
next  of  kin,  or  lieirs-at-la  w  generally,  as  these 
phrases  comprehend  persons  in  the  ascending 
as  well  as  in  the  descending  line,  and  collat- 
erals; but  it  means  the  issue  of  the  bodv  of 
the  person  named  of  every  degree,  such  as 
children,  grandchildren,  and  great-grandchil- 
dren.   Hamlin  t.  Osgood,  i  Redf.  (N.  V.)  409. 

3.  Ancestors.  —  Baker    v.     Baker,    8  Gray 
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DESCENT.  (See  also  the  title  SUCCESSION;  and  see  Descend,  supra; 
Dksckndan  r,  supra,  and  the  references  there  given.)  —  Descent  or  hereditary' 
succession  is  a  title  whereby  a  person,  on  the  death  of  his  ancestor,  acquires 
his  estate  as  heir  at  law.* 


(Mass.)  lOi;  Bates  v.  Gillett,  132  111.  287; 
Mitchell  V.  Thorne,  134  N.  Y.  540;  Tichenor 
-'.  Brewer,  g8  Ky.  349;  Bryan  v.  Walton,  20 
Ga.  512;  Jewell  v.  Jewell,  28  Cal.  236. 

See  also  Dkscf.nd,  siif'rii. 

Descendants  and  Issue  Synonymous.  (See  also 
the  title  Issri'..)  —  Bates  Gilleti,  132  111.  287; 
Tonfjue  z'.  Nutwell,  13  Md.  427;  Torrance  v. 
Torrance,  4  Md.  11;  Glenn  v.  Glenn,  21  S. 
Car.  311;  Huston  v.  Read,  32  N.  J.  Eq.  599; 
Weehawken  Ferry  Co.  v.  Sisson,  17  N.  J.  Eq. 
475;  Barstow  r'.  Goodwin,  2  Bradf.  (N.Y.)  413. 

Descendant  and  Heir.  (See  also  the  title 
111  IKS.)  —  J>fsrfiidant  is  an  antonym  of  "  an- 
cestor," but  not  a  synonym  of  "  heir." 
Mitchell  V.  Thorne,  134  N.  Y.  540;  Bates  v. 
Gillett,  132  111.  287;  Baker  v.  Baker,  8  Gray 
(Mass.)  loi. 

Distinguished  from  Next  of  Kin.  (See  also 
Nicxr  OF  Kin.) —  Hates      Gillett,  132  111.  287. 

Descendants  Held  Equivalent  to  Children  or 
Grandchildren.  —  See  VValker  v.  Walker,  25  Ga. 
420,  428.  But  see  Powell  v  Brandon,  24 
Miss.  367.  The  question  in  both  of  these 
cases  was  upon  the  remoteness  of  a  limitation 
over.  See  the  titles  Perpetuities;  Remain- 
ders AND  Executory  Interests. 

In  Legard  v.  Haworth,  i  East  120,  the 
word  dcscrnilntits  was  confined  to  children  and 
grandchildren. 

Issue — Descendants  —  Children.  —  In  Ralph  z'. 
Carrick,  11  Ch.  Div.  873,  ;vt'iv-j/«;' 5  Ch.  Div. 
989,  it  was  held  that  the  word  dcscnndants  is 
less  flexible  than  "  issue  "  and  requires  a 
stronger  context  to  confine  it  to  children. 
James,  L.  J.,  said:  "  Now  the  word  '  issue  '  is 
an  ambiguous  word.  In  the  ordinary  parlance 
of  laymen  it  means  children,  and  only  children. 
When  you  talk  of  what  issue  a  man  has,  or 
what  issue  there  has  been  of  a  niarriage,  )ou 
mean  children,  not  grandchildren  or  great- 
grandchildren. But  in  the  language  of  law- 
yers, and  only  in  that  language,  it  means 
(lescendantu;  and  in  the  case  of  Sibley  v. 
Perry,  7  Ves.  Jr.  522,  Lord  Eldon  found  ground 
for  coming  to  the  conclusion  that  the  word 
'  issue  '  had,  in  the  will  before  him,  the  lay- 
man's meaning  of  children,  and  not  the  law- 
yer's meaning  of  dvsrendants.  But  in  this 
case  there  is  what  appears  to  me  to  be  a  per- 
fectly unambiguous  word  —  descendants;  a 
word  which  I  venture  to  say  no  layman  or 
lawyer  would  use  to  designate  children  only. 
neseendauts  mea.ns  chWdren  and  their  children 
and  their  children  to  any  degree,  and  it  is  diffi- 
cult to  conceive  any  context  by  which  the 
word  descendants  could  be  limited  to  mean 
children  only.  I  should  therefore  say  that 
the  case  of  Sibley  v.  Perry,  7  Ves.  Jr.  522,  has 
really  no  application  to  this  will." 

In  Smith  v.  Pepper,  27  Beav.  86,  it  was 
held,  where  there  was  a  bequest  to  descend- 
ants of  A.  in  such  proportions  as  each  might 
be  entitled  to  under  the  statute  of  distribu- 
tions, that  a  child  of  A.  took  in  exclusion  of 
grandchildren.  This  case  was  not  cited  in 
Ralph  V.  Carrick,  11' Ch.  Div.  873,  stipra. 


And  see  Schmaunz  v.  Goss,  132  Mass.  144, 
for  example  of  the  use  of  the  word  descenrfan/s 
as  synonymous  with  "  children." 

Grandchildren,  (See  also  Grandchildren.)  — 
In  general,  the  term  descendants  is  broad 
enough  to  let  in  grandchildren  with  children; 
but,  under  a  devise  to  such  of  the  testator's 
brothers  and  sisters  as  should  survive  him, 
and  the  descendants  of  such  as  should  then  be 
dead,  equally,  adding  that  the  descendants  of 
any  deceased  brother  or  sister  are  to  take  the 
share  that  would  have  belonged  to  the  parent, 
the  descendants  take  J>i'r  stirpes,  not  per  capita. 
Barstow  V.  Goodwin,  2  Bradf.  (N.  Y.)  413. 

Descendants  is  a  good  term  of  description 
in  a  will,  and  includes  all  who  proceed  from 
the  body  of  the  person  named;    as  grand- 
children and  great-grandchildren.  Crossly 
Clare,  Ambl.  397. 

Consistent  Construction.  —  Descendants  must 
not  be  construed  in  one  portion  of  a  statute  of 
descents,  as  in  the  Rhode  Island  statute  of 
1887,  §  I,  to  mean  descendants  nearest  in  de- 
gree, unless  consistent  with  other  portions, 
such  as  section  5,  giving  the  right  of  repre- 
sentation.   DaboU  V.  Field,  9  R.  I.  289. 

1.  Barclay  v.  Cameron,  25  Tex.  241;  Free- 
man V.  Allen,  17  Ohio  St.  530;  O'Byrne  v. 
Feeley,  61  Ga.  82;  Donahue's  Estate,  36  Cal. 
332;  Santa  Clara  Female  Academy  z'.  Sulli- 
van, 116  111.  375. 

Descent  denotes  the  vesting  of  the  estate  by 
operation  of  law  in  the  heirs  immediately 
upon  the  death  of  the  ancestor.  Dove  -■. 
Torr,  12S  Mass.  40. 

In  Brower  Hunt,  18  Ohio  St.  338,  it  is 
said:  "  Descent  v/a.s  used  in  its  common-law 
sense,  and  by  it  was  meant  an  estate  which 
came  to  the  intestate  by  law,  in  right  of  blood; 
and  by  ancestor  was  meant  the  person  from 
whom  the  estate  thus  immediately  came." 

Title  by  Descent.  —  In  Jackson  v.  Sanders,  2 
Leigh  (Va.)  117,  it  is  said:  "  '  Title  by  de- 
scent '  is  a  phrase  of  the  largest  and  most 
comprehensive  sense;  purchase  and  descent 
are  the  only  modes  of  acquiring  land.  In  Co. 
Litr.  237«,  Lord  Coke  says:  '  This  word 
[descents]  Cometh  of  the  Latin  word  dis- 
eendere,  id  est,  ex  loco  superior e  ad  inferiorevi 
viovere  ;  and  in  legal  understanding  it  is  taken 
when  land,  etc.,  after  the  death  of  an  ancestor, 
is  cast  by  course  of  law  upon  the  heir,  which 
the  law  calleth  a  descent.'  Blackstone  and  all 
the  elementary  books  use  the  term  in  the  same 
sense. ' ' 

Popular  Keaning  —  Copyhold.  —  Where  the 
custom  of  a  manor  was  slated  in  a  present- 
ment of  the  homage  to  be  that  copyholds  for 
the  first  descent  after  a  surrender  descend  to 
the  eldest  son,  and,  if  no  surrender,  to  the 
youngest  son,  it  was  held  that  the  word  descent 
was  not  used  in  its  strict  legal  sense,  but 
meant  a  single  step  in  the  scale  of  genealogy. 
Romilly,  M.  R.,  said:  "  Lawyers  give  a  tech- 
nical meaning  to  the  vi'ord  descent.  All 
estates  are  taken  either  by  purchase  or  by 
descent.  Unquestionably  the  strict  legal  sense 
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DESCENT  AND  DISTRIBUTION.  — 

of  the  word  descent  means  taking  an  estate 
by  inheritance,  that  is,  as  heir  of  the  former 
holder;  but  in  common  parlance  the  word  is 
not  properly,  nor  indeed  commonly,  confined 
to  that  meaning,  but  means  succession  merely. 
Dr.  Johnson,  in  his  Dictionary,  gives  the  five 
following  meanings  of  the  word  descent,  which 
bear  on  the  present  subject,  for  all  of  which 
meanings  he  gives  high  authority  from  the 
best  English  writers,  and  in  no  one  is  the  word 
confined  to  inheritance.  First,  the  transmis- 
sion of  anything  by  succession  and  inherit- 
ance: second,  the  state  of  proceeding  from  an 
original  or  progenitor;  third,  birth,  extraction, 
process  of  lineage;  fourth,  offspring,  in- 
heritors, those  proceeding  in  a  line  of  genera- 
tion; fifth,  a  single  step  in  the  scale  of 
genealogy  or  generation.  For  the  last  he 
■gives  the  following  quotation  from  Hooker: 
'  No  man  living  is  a  thousand  descents  re- 
moved from  Adam  himself;'  and  I  think  that 
this  last  meaning  is  the  meaning  which  I 
must  give  the  word  descent,  as  made  use  of  in 
the  statement  of  this  custom:  that  it  is  not 
confined  to  the  strict  legal  sense  of  the  term, 
but  is  used  in  the  ordinary  popular  meaning." 
Bickley      Bickley,  L.  R.  4  Eq.  220. 

Mediate  or  Immediate  Descent.  —  I  n  Levy  v. 
M'Cartee,  6  Pet.  (U.  S.)  in,  it  is  said:  "A 
-descent  may  be  said  to  be  mediate  or  immedi- 
ate, in  regard  to  the  mediate  or  immediate  de- 
scent of  the  estate  of  right;  or  it  may  be  said 
to  be  mediate  or  immediate  in  regard  to  the 
mediateness  or  immediateness  of  the  pedi- 
gree, or  degrees  of  consanguinity.  Thus,  a 
■descent  from  a  grandfather,  who  dies  in  posses- 
sion, to  the  grandchild  (the  father  being  then 
dead),  or  from  the  uncle  to  the  nephew  (the 
brother  being  dead),  is  in  the  former  sense  in 
law  an  immediate  descent,  although  the  one  is 
collateral  and  the  other  lineal,  for  the  heir  is 
in  the  per,  and  not  in  the  /^r  and  <rui.  And 
this,  in  the  opinion  of  Lord  Chief  Justice 
Bridgman  (Collingwood  v.  Pace,  Banister's 
Rep.  of  Sir  O.  Bridgman,  410,  418),  is  the  true 
meaning  and  application  of  the  terms.  So  they 
are  used  by  Lord  Coke  in  his  first  Institute, 
Co.  Litt.  10  i.  On  the  other  hand,  with 
reference  to  the  line  of  pedigree  or  con- 
sanguinity, a  descent  is  often  said  to  be  imme- 
diate, when  the  ancestor,  from  whom  the  party 
derives  his  blood,  is  immediate,  and  without 
any  intervening  link  or  degrees;  and  mediate 
when  the  kindred  is  derived  froin  him  inedianti 
laltero,  another  ancestor  intervening  between 
them.  Thus  a  descent  in  lineals,  from  father 
to  son,  is  in  this  sense  immediate;  but  a.  de- 
scent from  grandfather  to  grandson  (the  father 
being  dead),  or  from  uncle  to  nephew  (the 
brother  being  dead),  is  deemed  mediate;  the 
father  and  the  brother  being  in  these  latter 
cases  the  mclium  deferens,  as  it  is  called,  of  the 
descent  or  consanguinity.  And  this  is  the 
sense  in  which  Lord  Hale  uses  the  words, 
assigning  as  a  reason,  that  he  calls  it  a  medi- 
ate descent,  because  the  father  or  brother  is 
the  medium  through  or  by  whom  the  son  or 
nephew  derives  his  title  to  the  grandfather  or 
uncle.  Collingwood  v.  I'ace,  i  Vent.  413,  415, 
1  Keb.  671.  And  in  this  sense  the  words  arc 
equivalent  to  '  mediate  and  immediate  an- 
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cestors.'  In  the  great  case  of  Collingwood  z'. 
Pace,  upon  which  we  shall  hereafter  comment 
at  large,  these  distinctions  were  insisted  on  by 
the  learned  judges  already  referred  to,  with 
much  particularity;  and  they  will  help  us  to 
understand  the  reasoning  of  the  court  with 
more  readiness  and  accuracy.  We  shall  con- 
stantly use  the  words  in  the  sense  adopted  by 
Lord  Hale." 

A  descent  from  a  parent  to  a  child  cannot  be 
construed  to  mean  a  descent  through  and  not 
from  a  parent.  When  an  estate  is  said  to 
have  descended  from  A  to  B,  the  obvious 
meaning  is  that  it  is  an  immediate  descent 
from  A  to  B.  "  Come  by  descent  "  means  by 
immediate  rfesrent.  Gardner  r  .  Collins,  2  Pet. 
(U.  3.)  <)o. 

Collateral  and  Lineal  Descents. — -In  Levy  v. 
M'Cartee,  6  Pet.  (U.  S.)  in,  it  is  said:  "  De- 
scents are,  as  is  well  known,  of  two  sorts: 
lineal,  as  from  father  or  grandfather  to  son  or 
grandson;  and  collateral,  as  from  brother  to 
brother,  and  cousin  to  cousin,  etc." 

Keal  and  Personal  Property.  (See  also  Dis- 
tribute, post.) — In  Rountree  v.  Pursell,  II 
Ind.  App.  522,  it  is  said:  "  The  word  descent 
ordinarily  applies  to  the  devolution  of  real 
estate.  But  all  of  these  words  and  the  phrase 
'  gift,  devise,  or  descent  '  may  be  so  used  as  to 
indicate  the  manner  of  the  devolution  of  both 
real  and  personal  property,  or  of  personalty 
alone." 

Descent  and  Pttrchase  Distinguished.  —  In  ."Mien 
-'.  Bland,  134  Ind.  7S,  it  is  said;  "  There  are 
two  methods  only  of  acquiring  on  the  one 
hand  and  losing  on  the  other  the  title  to  land, 
viz.,  by  descent  and  purchase.  Says  Black- 
stone:  '  The  methods  thereof  of  acquiring  on 
the  one  hand  and  losing  on  the  other  a  title  to 
estates  in  things  real  are  reduced  by  our  law 
to  two:  descent,  when  the  title  is  vested  in  a 
man  by  the  single  operation  of  law;  and  pur- 
chase, when  the  title  is  vested  in  him  by  his 
own  act  or  agreement.'  i  Chitty's  Bl.  Com. 
201.  With  this  proposition  all  leading  law 
writers  agree.  Washb.  Real  Prop.  401;  see 
also  p  414,  par.  36."  See  also  Priest  v.  Cum- 
mings,  20  Wend.  (N.  Y.)  349,  356;  Hamilton  r. 
Homer,  46  Miss.  395;  O'Byrne  v.  Feeley,  61 
Ga.  S2;  Rogers  r'.  Rogers,  3  Wend.  (N.  V.) 
508. 

Alienation  and  Descent  Distinguished. —  In  Bur- 
bank?/.  Rockingham  Mut.  F.  Ins.  Co.,  24  X.  11. 
55S,  the  court  said:  "  Alienation  differs  fiom 
de.icent  in  this,  that  alienation  is  effected  by 
the  voluntary  act  of  the  owner  of  the  properly, 
while  descent  is  the  legal  consequence  of  the 
decease  of  the  owner,  and  is  not  changed  by 
any  previous  act  or  volition  of  the  ovvner.  A 
sale  and  conveyance  is  an  alienation  that  lakes 
effect  from  the  time  of  the  transfer,  while  a 
devise  is  an  alienation  that  takes  effect  on  the 
decease  of  the  testator,  according  to  the  terms 
of  the  will.  But  property  not  transferred  or 
devised  is  not  alienated,  according  to  the 
principles  of  the  common  law.  There  is,  how- 
ever, a  species  of  involuntary  alienation,  so 
made  liy  the  statutes  of  13  Edward  I.  and  27 
Edward  HI.,  by  which  the  land  becomes  an- 
swerable by  attachment  and  extent  for  the 
debts  of  the  owner." 
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DESCRIBE.  (See  also  Description,  post,  and  the  references  there  given.) 
—  To  describe  means  to  define  by  properties  or  accidents;  to  represent  by 
words  or  otlicr  signs  ;  to  give  an  account;  to  relate.* 

DESCRIPTIO  PERSONiE.  (See  also  the  titles  Agency,  vol.  i,  p.  390; 
Trusts  and  Trustees;  Wills,  etc.)  —  Descriptio  /rrj-£>;zi^  means  a  descrip- 
tion of  the  person.  In  wills  it  frequently  happens  that  the  word  "  heir  "  is 
used  as  a  descriptio  pcrsonce.  It  is  then  a  sufficient  designation  of  the  person. 
In  criminal  cases  a  mere  descriptio  personce  or  addition,  if  false,  can  be  taken 
advantage  of  only  by  plea  in  abatement.* 

DESCRIPTION.  (See  also  the  titles  BOUNDARIES,  vol.  4,  p.  756;  Deeds, 
ante ;  P.\TENT  Law.)  —  Description  is  defined  as:  "(i)  A  delineation  or  account 
of  a  particular  subject  by  the  recital  of  its  characteristic  accidents  and  quali- 
ties. (2)  A  written  enumeration  of  items  composing  an  estate,  or  of  its  con- 
dition, or  of  titles  or  documents ;  like  an  inventory,  but  with  more  particularity, 
and  without  involving  the  idea  of  an  appraisement.  (3)  An  exact  written 
account  of  an  article,  mechanical  device,  or  process  which  is  the  subject  of  an 
application  for  a  patent.  (4)  A  method  of  pointing  out  a  particular  person  by 
referring  to  his  relationship  to  some  other  person,  or  his  character  as  an  officer, 
trustee,  executor,  etc.  (5)  That  part  of  a  conveyance,  advertisement  of  sale, 
etc.,  which  identifies  the  land  intended  to  be  affected."* 


1.  Worcester's  Diet. 

Describe  —  Tenor.  (See  also  Tenor.)  —  An 
indictment  for  the  forgery  of  "  a  certain  draft 
dcHcrihed  as  follows  "  was  held  to  sufficiently 
indicate  that  the  draft  was  set  out Airi:  verba. 
In  Miller  v.  State,  (Tex.  Crim.  App.  1896)  34 
S.  W.  Rep.  268,  the  court  said:  "  The  plain 
terms  used  show  that  the  pleader  proposed  to 
describe  said  draft,  not  in  substance,  but,  as 
we  take  it,  to  set  it  out.  Webster  uses,  as 
synonyms  of  the  word  describe,  '  set  forth, 
represent,  delineate,  express,  depict,  portray;' 
while  the  word  '  tenor,'  according  to  the  same 
authority,  means  an  exact  copy  of  a  writing, 
set  forth  in  the  words  and  figures  of  it.  We 
understand  the  word  describe,  while  it  may 
mean  other  things,  to  comprehend  the  very 
tenor  of  an  instrument." 

Describe  with  Convenient  Certainty.  —  In  Gor- 
man zi.  Steed,  I  W.  Va.  I,  it  is  said:  "  Here, 
then,  one  chapter  requires  the  premises  to  be 
described,  and  the  other  requires  them  to  be 
described  with  convenient  certainty.  The 
different  phraseology  employed  does  not  indi- 
cate greater  certainty  of  description  in  the  one 
case  than  in  the  other;  for,  to  describe  a  thing 
or  place,  and  to  describe  it  with  convenient 
certainty,  would  seem  to  mean  the  same." 
To  the  same  effect  see  Board  of  Education  v. 
Crawford,  14  W.  Va.  803. 

2.  Bouvier's  Law  Diet.  See  also  the  Encyc. 
OF  Pl.  and  Pr.,  article  Names. 

In  Com,  V.  Lewis,  i  Met.  (Mass.)  151,  in  an 
indictment  against  a  woman  she  was  described 
as  "  A  B,  wife  of  C  D."  It  was  held  that 
these  latter  words  were  mere  addition  or  de- 
scriptio personte,  and  it  need  not  be  proved  at 
the  irial,  upon  a  plea  of  not  guilty,  that  she 
was  such  wife.  If  such  addition  was  wrong, 
it  should  have  been  excepted  to  by  a  plea  in 
abatement. 

3.  Black's  Law  Diet.,  quoted  in  McCowan  v. 
Maclay,  16  Mont.  234. 

"  Every  acknowledged  dictionary  in  the 
English  language  would  sanction,  as  an  ac- 
curate definition  of  the  •word  description:  'a 
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representation  that  gives  to  another  a  view  of 
the  thing  intended  to  be  represented.'  "  In 
re  Fitzpatrick,  ig  L.  R.  Ir.  210. 

Mines  and  Mining  Claims  —  Description  of 
Lode.  (See  also  the  title  Mines  and  Mining 
Claims.)  —  In  McCowan  v.  Maclay,  16  Mont. 
234,  it  was  held  that,  under  the  statute  of 
Montana  which  provides  that  the  discoverer  of 
a  mining  claim  shall  file  a  description  of  his 
claim,  the  word  description  meant  the  de- 
lineation or  account  of  the  mining  claim,  by 
the  recital  of  its  metes  and- bounds,  or  courses 
and  distances,  and  its  geographical  position. 

Assignment  of  Errors  Distinguished  from  De- 
scription.—  In  McAlmond  v.  Adams,  i  Wash. 
Ter.  237,  it  is  said:  "  And  now  when  a  new 
selection  of  issues  is  to  be  made  for  another 
tribunal,  the  complainant  must  describe  his 
wrongs.  It  is  not  enough  to  assign,  but  there 
must  be  a  description ;  and  that  is  not 
enough,  but  the  description  must  be  a  partic- 
ular description.  To  assign  an  error  would  be 
to  state  it  or  to  say  that  an  error  had  been 
committed.  To  describe  such  error  would  be 
to  state  things  about  it  which  differenced  it 
from  some  other  error.  To  describe  it  is  to 
name  its  distinguishing  attributes,  as,  that  it 
was  in  excluding  the  testimony  of  Jones  or 
Williams,  and  not  testimony  generally;  or  in 
overruling  a  motion  of  such  a  date  or  some- 
how otherwise  specialized,  and  not  generally 
in  overruling  motions;  or  in  admitting  the 
testimony  of  coins  or  such  testimony  as  shown 
by  a  bill  of  a  given  date  or  number,  and  not 
generally  in  admitting  improper  testimony ;  or 
in  giving  instructions  of  stated  numbers,  or  in 
refusing  instructions  marked  so  and  so,  and 
not  generally  in  giving  instructions  or  in  re- 
fusing instructions;  or  in  charging  the  jury  as 
in  a  clause  somehow  designated,  and  not  gen- 
erally in  erroneously  charging." 

Description  —  Election.  —  A  statute  provided 
that  the  voting  paper  should  contain  the  Chris- 
tian names  and  surnames  of  the  candidates, 
with  their  places  of  abode  and  descriptions. 
It  was  held  that  a  voting  paper  containing  the 
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DESECRATION.  —  See  the  titles  CEMETERIES,  vol.  5,  p.  781 ;  Dead  Bodies, 
vol.  8,  [J  839. 

DESERT.  (See  also  DESERTION,  post,  and  references  there  given.)  — 
"  Desert  in  the  common  acceptance  both  of  the  common  and  canon  law  doth 
signify  only  a  bare  withdrawing,  a  temporary  quitting  of  a  thing,  and  neglect 
only;  which  leaveth  the  party  at  liberty  of  returning  to  it  again."  ' 

DESERTER.  (See  also  Desertion,  post,  and  references  there  given.)  — 
Sec  note  2. 

DESERTION.  (See  also  the  titles  ABANDONMENT  AND  Total  Loss,  vol.  i, 
p.  4;  Divorce,  post;  Military  Law;  Seamen;  Separation;  and  see 
Abandon,  vol.  i,  p.  i,  and  the  references  there  given.)  —  L  "Desertion"  in 
legal  phraseology  is  uniformly  used  to  denote  a  wilful  abandonment  of  an 
employment  or  duty  in  violation  of  a  legal  or  moral  obligation.^  IL  Deser- 
tion in  the  sense  of  the  marine  law  is  absconding,  or  abandoning  the  vessel  by 
a  seaman  with  the  intention  of  not  returning.  But  it  must  be  an  abandonment 
in  violation  of  his  contract  and  while  he  was  under  an  obligation  to  remain.* 

DESERVING.  — "  Deserving  "  means  meritorious.* 

DESIGN.  (See  also  the  titles  Homicide;  Patent  Law;  Trade-marks; 
and  see  DELIBERATE,  ante;  INTENT;  PREMEDITATE.) — "Design"  is  defined 


Christian  name  and  surname  of  the  candidate, 
and  his  place  of  abode,  and  nothing  more,  was 
invalid.  Cockburn,  C.  J.,  said:  "  Now  this  is 
not  an  inaccurate  description,  but  a  total 
omission  of  description."  Reg.  V.  Tug  well, 
L.  R.  3  Q.  B.  704. 

1.  People  V.  Board  of  Police,  26  Barb.  (N. 
Y.)  501,  affirmed  19  N.  Y.  188. 

2.  Libel  and  Slander —  Deserter.  —  In  an  action 
of  slander,  for  calling  the  plaintiff  a  deserter, 
without  alleging  special  damage,  it  was  held 
that  as  the  offense  alleged  was  only  cognizable 
by  a  court-martial,  the  action  could  not  be 
maintained.  Hollingsworth  v.  Shaw,  ig  Ohio 
St.  430,  2  Am.  Rep.  411. 

3.  Lea  v.  Lea,  8  Allen  (Mass.)  419.  See  also 
Ford  V.  Ford,  143  Mass.  580. 

Desertion  —  Poor  and  Poor  Laws.  (See  also 
the  title  Poor  and  Poor  Laws.)  —  A  statute 
provided  that  a  married  woman,  deserted  by 
her  husband,  might  gain  a  new  settlement. 
It  was  held,  where  a  married  woman  had  re- 
peatedly committed  adultery,  and  was  ordered 
by  her  husband  to  leave  his  house,  and  she  left 
accordingly,  and  lived  apart  from  him  as  if  she 
had  been  a  single  woman,  that  this  was  a 
desertion  of  the  wife  by  the  husband,  within 
the  statute.  Reg.  v.  Maidstone  Union,  5  Q. 
B.  Div.  33. 

4.  Seamen.  —The  Crusader,  i  Ware  (U.  S.)448. 
"  Desertion,  in  the  sense  of  the  maritime 

law,  is  a  quitting  of  the  ship  and  her  service, 
not  only  without  leave  and  against  the  duty  of 
the  party,  but  with  an  intent  not  again  to  re- 
turn to  the  ship's  duty.  There  must  be  the 
act  of  quitting  the  ship,  aniiiio  dcrelinquendi, 
or  anivio  non  revertendi."  Story,  J.,  in  Clout- 
man  V.  Tunison,  i  Sumn.(U.  S.)  375;  Coffin  v. 
Jenkins,  3  Story  (U.  S.)  108.  "  A  seaman's 
leaving  the  vessel  without  permission  is  not 
necessarily  desertion.  In  order  to  constitute 
desertion  in  the  sense  of  the  law,  he  must  quit 
the  ship  and  her  service  not  only  without 
leave,  but  without  justifiable  cause,  and  with 
intent  not  again  to  return  to  the  ship's  duty." 
Nixon,  D.  j.,  in  The  Mary  C.  Conery,  9  Fed. 
Rep.  222.  Where  seamen  go  upon  shore  upon 
the  ship's  duty,  and  when  the  boat  is  about  to 


return  ask  leave  to  remain  on  shore  to  get 
some  food,  which  is  denied  them,  and  the  boat 
goes  without  them,  and  they  subsequently 
offer  to  return  to  duty,  this  is  not  a  desertion 
which  will  work  a  forfeiture  of  wages.  Sigard' 
V.  Roberts,  3  Esp.  N.  P.  71.  Desertion  cannot 
take  place  after  a  voyage  is  ended.  Cloutman 
V.  Tunison,  i  Sumn.  (U.  S.)  373.  Where  a 
sailor  is  compelled  by  the  inhuman  treatment 
of  the  master  to  leave  the  ship,  in  order  to 
insure  his  safety,  it  is  not  desertion.  Limland 
7'.  Stephens,  3  Esp.  N.  P.  269. 
5.  Webster's  Diet. 

Deserving.  —  A  testator  made  a  certain  be- 
quest, in  trust,  for  the  deservinf/  of  a  certain 
denomination.  The  court  said  that  although 
deserving  would  not  itself  indicate  that  the 
beneficiaries  were  to  be  poor,  yet,  when 
coupled  with  other  facts,  it  was  construed  to 
have  that  meaning,  and  therefore  that  the  gift 
was  charitable.  In  re  Wall,  42  Ch.  Div.  510. 
See  also  the  title  Charities,  vol.  5,  p.  893. 
But  in  Nichols  v.  Allen,  130  Mass.  211,  39  Am. 
Rep.  450,  it  is  said:  "  The  trust  declared  can- 
not be  sustained  as  a  charity.  There  is  no  re- 
striction as  to  the  objects  of  the  trust,  except 
that  they  must  be  '  such  persons,  societies,  or 
institutions  as  they  [the  trustees]  may  con- 
sider most  deserving.'  Deserving  denotes 
worth  or  merit,  without  regard  to  condition  or 
circumstances,  and  is  in  no  sense  of  the  word 
limited  to  persons  in  need  of  assistance,  or  to 
objects  which  come  within  the  class  of  char- 
itable uses.  A  bequest  for  the  relief  of  de- 
sereitii/  poor,  or  of  indigent  but  deserving 
individuals,  is  a  charitable  bequest,  not  by 
force  of  the  word  deserving,  but  in  virtue  of 
the  word  '  poor  '  or  '  indigent,'  and  would  be 
equally  charitable  if  the  word  deserving  had 
been  omitted.  Kendall  v.  Granger,  5  Beav. 
300,  303.  So  a  bequest  for  the  education  of 
rff!*<!ri'/ii(/ youths  is  charitable,  because  it  is  for 
the  promotion  of  education  and  learning. 
Saltonstall  t.  Sanders,  11  Allen  (Mass.)  .14(1, 
454.  And  possibly  a  lieciuest  for  deserving 
literary  men  might  be  held  upon  like  grounds 
to  be  a  charity.  Thompson  t.  Thompson,  I 
Colly.  381,  399'." 
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as  purpose  or  intention  combined  \vi 
purpose,  intention,  aim.* 

1.  State  V.  Grant,  86  Iowa  222,  quoting  5  Am. 
AND  Eng.  Encyc.  ok  Law  643. 

Ite»iyn  means  intent,  and  both  words  essen- 
tially imply  premeditation.  Terrill  v.  State,  95 
Wis.  276;  Hogan  v.  State,  36  Wis.  244. 

Homicide.  —  Dt-sina  and  "premeditated 
tUsiilu  "  :ire  equivalent.  Hogan  v.  State,  36 
Wis,  244. 

Intent  and  Design  Synonymous.  —  State  v. 
M'Di  naUl,  4  l^H•t.  (.Ma.)  459. 

Design  and  Purpose  Synonymous.  —  Anderson 
Hooks,  9  .\hi.  709.    Sec  also  Purpose. 

"  Purposely"  held  equivalent  t(j  </es/(/«edry, 
see  Fahnestock  r  .  State,  23  Iiid.  262. 

Design  and  Designated  Used  as  Equivalents.  — 
See  U.  S.      Bolt,  11  Blatchf.  (U.  S.)  349. 

Fire  Insurance.  (See  also  the  title  Fire  In- 
stJRANCE.)  —  Negligence  is  not  design.  Catlin 
V.  Springfield  F.  Ins.  Co.,  i  Sumn.  (U.  S.)  434; 
Gove  V.  Farmers'  Mut.  F.  Ins.  Co.,  48  N.  H. 
43- 

Accident  Insurance.  (See  also  the  title  Acci- 
lyssv  Insl'rance,  vol.  i,  p.  284.)  —  A  policy 
provided  that  there  should  be  no  recovery  if 
death  was  the  result  of  design,  either  on  the 
part  of  the  insured  or  of  any  other  person. 
The  testimony  was  conflicting  as  to  the  ciN 
cumstances  of  the  killing,  that  of  the  defend- 
ant tending  to  show  that  the  officer  knew  the 
insured,  and  demanded  his  surrender  as  a  de- 
serter, and  shot  him  in  self-defense;  while 
that  of  the  plaintiff  tended  to  show  that  the 
shooting  was  reckless,  and  that  the  officer  did 
not  know  the  deceased,  nor  know  until  after 
the  killing  that  he  had  shot  him.  The  circuit 
judge  directed  a  verdict  for  the  defendant, 
holding  that  the  firing  of  the  pistol  was  not 
accidental,  but  designed  by  the  officer,  and 
that  the  policy  was  not  intended  to  insure 
against  murder  or  wilful  killing  of  any  kind, 
but  against  ordinary  accidental  means  alone. 
It  was  held  that  the  case  should  have  been 
submitted  to  the  jury;  that  the  design  men- 
tioned in  the  policy  must  be  considered  a 
design  on  the  part  of  the  officer  to  kill  the  in- 
sured, and  if  such  design  did  not  exist  when 
he  fired  the  shot,  or  if  he  did  not  know  that 
the  man  he  was  shooting  at  was  the  insured, 
there  was  nothing  in  the  record  to  prevent  a 
recovery  by  the  plaintiff.  Utter  v.  Travelers' 
Ins.  Co.,  65  Mich.  546. 

Design  — Building  Association.  —  A  by-law  of 
the  association  provided  that  no  land  should 
be  sold  or  leased  "  without  a  pledge  to  build 
speedily,  design  of  buildings  to  be  approved 
by  the  directors."  In  construing  this  provi- 
sion, the  court  in  Peabody  Heights  Co.  v. 
Willson,  82  Md.  186,  said:  "  The  term  design 
was  not  used  in  its  strictly  technical  sense, 
such  as  architects  might  understand  it,  but  it 
only  refers  to  the  general  plan,  and  not  to  the 
details  of  construction  of  the  building.  The 
object  of  the  provision,  as  was  said  in  the 
former  minion  [Peabody  Heights  Co.  v.  Will- 
son,  82  Md.  1S6],  was  to  secure  the  erection  of 
a  good  class  of  buildings,  and  prevent  inferior 
ones  from  being  built;  and  in  case  the  original 
one  be  destroyed,  or  the  owner  desire  to  re- 
place it,  all  that  could  fairly  be  required  of 
him  would  be  that  the  new  one  be  equal  or 


plan  or  implying  a  plan  in  the  mind  ; 


superior  to  the  former  in  appearance,  size, 
materials  used,  etc.,  provided  it  be  not  con- 
trary to  some  express  requirement  or  prohi- 
bition of  the  directors  in  the  approval  of  ihe 
original  plan." 

Formed  Design.  —  In  Ake  v.  State,  30  Tex. 
473,  it  is  said  that  formed  design  must  flow 
from  and  be  the  conclusion  arrived  at  by  the 
exercise  of  the  reasoning  faculties.  Citing 
Dale  V.  State,  10  Yerg.  (Tenn.)  551;  McCoy  v. 
State,  25  Tex.  33. 

In  Mitchell  v.  State,  Co  Ala.  33,  it  is  said: 
"  Formed  design,  special,  differs  from  such 
design,  general,  only  in  the  fact  that  it  is 
aimed  at,  and  the  injury  inflicted  on,  a  partic- 
ular person  had  in  view." 

Copyright.  (See  also  the  title  Copyright, 
vol.  7,  p.  508.)  —  A  design  for  ornamenting 
woollens,  consisting  of  a  combination  of  two 
patterns,  which  were  not  new  but  had  never 
before  been  used  in  combination,  was  held  not 
to  be  a  "  new  and  original  design,"  within  the 
meaning  of  an  act  relating  to  the  copyright  of 
designs  for  ornamenting  articles  of  manu- 
facture. Harrison  v.  Taylor,  3  H.  &  N.  301. 
In  that  case  Martin,  B.,  defined  design  as  "  a 
project,"  "an  idea,"  and  said:  "Here  the 
idea  was  not  new,  but  there  was  merely  the 
applying  an  old  idea  to  a  different  kind  of 
cloth.  This  is  a  mere  combination  in  a  man- 
ner well  known.  There  must  be  something 
like  projecting  or  forming  an  original  idea  to 
make  a.  design  within  this  Act  of  Parliament." 
But  this  was  reversed  in  the  Exchequer  Cham- 
ber, where  it  was  held  that  a  new  and  original 
design  was  "  not  a  project  or  idea  in  the 
nature  of  an  invention,  but  the  representation 
of  something,  which  a  draughtsman  has  for 
the  first  time  produced,"  and  that  it  made  no 
difference  that  the  component  parts  had  been 
formerly  produced.  Harrison  v.  Taylor,  4  H. 
&  N.  815. 

Wilfully  and  Designedly.  —  "Wilfully"  was 
construed  as  synonymous  with  "  intention- 
ally "  or  designedly ,  in  Williams  v.  State,  83 
Ala.  70.    See  also  Wilfully. 

Knowingly  and  Designedly  as  Equivalents.  — 
State  V.  Halida,  28  W.  \'a.  504. 

Designedly  Includes  Knowingly.  —  Com.  v. 
Hulbert,  12  Met.  (Mass.)  446;  compare 'HorX.OTL 
V.  Thompson,  68  Mo.  143. 

Counterfeiting.  —  An  indictment  alleged  that 
defendant  had  in  his  possession  six  quires  of 
paper  which  was  a  material  "  devised,  adapted 
and  designed  "  by  him  for  forging  and  making 
counterfeit  notes.  The  statute  under  which 
this  indictment  vvas  brought  described  the 
offense  as  having  in  possession  paper  adapted 
and  designed  for  the  purpose  of  counterfeiting 
with  intent  to  use  and  employ  the  same  in 
forging.  It  was  held  that  the  indictment  was 
defective.  Parsons,  C.  J.,  said:  "  I  am  in 
opinion  with  my  brethren.  The  words  '  de- 
vised, adapted,  and  designed  '  relate  to  the 
form  or  the  nature  of  the  materials.  They 
have  no  reference  to  the  person  having  them 
in  his  possession,  or  to  his  intention.  This  in- 
dictment being  on  the  latter  clause  of  this  fifth 
section,  and  the  intent  necessary  to  constitute 
the  offense  not  being  alleged,  we  can  give  no 
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DESIGNATE.    (See  DESIGN,  Designation, /t-^/.)  —  To  designate  is 

to  point  out  or  mark  by  some  particular  token;  *  to  show  or  point  out;  to 
indicate  by  description  or  by  something  known  or  determinate.* 

DESIGNATIO  PERSONiE.    (See  also  Descriptio  Person.*:,  —  The 

designation  of  a  person. 

DESIGNATION.  — The  meaning  of  the  word  "designation  "  includes  appel- 
lation ;  it  is  that  which  designates  ;  distinctive  title  ;  appellation.^ 

DESIRABLE.  —  See  note  4. 

DESIRE.  (See  also  Precatory  Trusts;  Wills.)  — To  wish  ;  to  express 
a  wish.* 


judgment  against  the  defendant."  Com.  v. 
Morse,  2  Mass.  131. 

1.  State  V.  Green,  18  N.  J.  L.  181,  in  which 
case  it  was  held  that  a  description,  "  to  begin 
at  a  stake  in  the  middle  of  the  road  *  *  * 
called  the  River  Bank  Road,  and  in  the  line 
of  lands  between  S.  and  R.,"  where  in  fact  no 
stake  was  standing  anywhere  in  the  middle  of 
that  road,  was  not  a  designation  within  the 
statute  requiring  that  the  points  or  places  from 
and  to  which  the  road  is  to  be  laid  out, 
vacated,  or  altered,  should  ht  designated.  See 
also  the  title  Hi(;h\vays. 

2.  Matter  of  Bedford's  Election,  3  Pa.  L.  J. 
155,  where  it  was  decided  that  under  an  act 
requiring  each  ticket  voted  at  an  election  to 
"  dealgnnte,  on  the  outside,  the  office  or 
offices,  and  on  the  inside  the  name  of  the  per- 
son voted  for  to  fill  such  office  or  offices,"  a 
ticket  having  the  name  of  the  candidate  on 
the  inside,  and  on  the  outside  the  words 
"prothonotary  and  clerk  of  the  several  courts 
of  L.  county,"  contained  a  sufficient  designa- 
tion of  the  office  of  prothonotary  of  the  court 
of  common  pleas  and  the  clerk  of  the  courts  of 
quarter  sessions,  oyer  and  terminer,  and 
orphans'  court  of  the  county  of  L.,  both  offices 
being  held  by  one  person.  The  act  does  not 
require  the  offices  to  be  dt;.si(/nated  by  name, 
but  simply  to  be  d<;slgnated  on  the  outside  of 
the  ticket. 

Defining  Synonymous  with  Designating.  Ilig- 
gins  7).  State,  ^4  Md.  420. 

Designate  Equivalent  to  Express  or  Declare.  — 
A  statute  provided  th.-it  the  jury  should  tlt\ii<i- 
nate  by  their  verdict  "  whether  it  be  murder 
of  the  first  or  second  degree."  In  construing 
this  statute,  the  court  said:  "  The  word  desig- 
nate, as  here  employed,  does  not  imply  that  it 
will  be  sufficient  for  the  jury  to  intimate  or 
give  some  vague  hint  as  to  the  degree  of  mur- 
der of  which  the  defendant  is  found  guilty; 
but  it  is  equivalent  to  the  words  '  express  or 
declare,'  and  it  was  evidently  intended  that 
the  jury  should  expressly  state  the  degree  of 
murder  in  the  verdict,  so  that  nothing  should 
be  left  to  implication  on  that  point.  If  it  be 
sufficient  for  the  verdict  to  d<-nigmite  the  de- 
gree of  the  crime  only  by  reference  to  the  in- 
dictment, it  would  be  equally  good  in  such  a 
case  simply  to  find  the  defendant  guilty,  with- 
out any  express  reference  to  the  indictment; 
for  a  verdict  of  guilty,  without  other  words, 
would  in  such  case  be  held  to  mean  that  he 
was  guilty  as  charged  in  the  indictment.  The 
addition  of  these  words  to  the  verdict  would 
have  no  significance,  and  would  add  no  force 
to  it  as  a  dcsi^'nation  of  the  degree  of  the 
crime.    The  unavoidable  result  (;f  this  process 


of  reasoning  would  be  that  in  an  indict- 
ment for  murder,  alleged  to  have  been  perpe- 
trated by  means  of  poison,  torture,  lying  in 
wait,  and  all  that  class  of  premeditated  mur- 
der, the  jury  need  not  designate  by  their  ver- 
dict whether  it  be  murder  of  the  first  or  second 
degree,  except  by  a  simple  verdict  of  guilty, 
which,  coupled  with  the  indictment,  would 
d<'slgnate  the  crime  as  murder  in  the  first  de- 
gree. Rut  this  construction  would  annul  the 
very  letter  of  the  statute,  which,  as  we  have 
seen,  requires  the  jury  to  designate,  or  in  other 
words  to  e-xpress  or  declare,  bv  their  verdict 
the  degree  of  the  crime."  People  f.  Camp- 
bell, 40  Cal.  139. 

3.  State  v.  Saxon,  30  Fla.  695,  in  which  case 
it  was  held  that  where  a  statute  provides  that 
a  ballot  shall  be  of  plain  white  paper,  clear  and 
even  cut,  without  ornaments,  disignation, 
mutilation,  symbol  or  mark  of  any  kind  what- 
soever, e.xcept  the  name  or  names  of  the  per- 
son or  persons  voted  for,  and  the  office  to 
which  such  person  or  persons  are  intended  to 
be  chosen,  the  word  f/csij/im/iojt  is,  on  account 
of  its  associate  words,  to  be  construed  to  in- 
tend only  designations  in  the  nature  of  orna- 
ments, mutilations,  symbols,  or  marks,  as 
distinguished  from  words  or  writings;  and 
hence  ballots  having  on  them  in  the  body 
thereof  the  words  "  National  Republican 
Ticket,"  and  "  Free  Suffrage  Ticket,"  are  not 
illegal  or  contrary  to  the  purpose  of  the  stat- 
ute.   See  also  the  title  Elections. 

Customs.  (See  the  title  Rkvkm  k  Law.)  — 
Drsignation,  as  used  in  the  revenue  law, 
"  would  seem  to  mean  the  commercial  no- 
menclature, a  name  by  which  an  article  is 
bought  and  sold."  U.  S.  Herrman,  14  U.  ?. 
App.  432. 

4.  Corporation.  —  A  corporation  with  power 
to  purchase  "  property  deemed  desirable  in 
the  transaction  of  its  business,"  may  purchase 
its  own  stock.  Iowa  Lumber  Co.  Foster, 
49  Iowa  25,  31  Am.  Rep.  140.  See  the  lilies 
CiiRroR A  rK)Ns,  vol.  7,  p.  818;  Stockiioi.di-  ks. 

Desirable  —  Necessary.  —  .\  charter  provided 
that  for  the  purpose  of  constructing  a  railroad 
with  all  desirahir  appendages,  and  for  keeping 
the  same  in  repair,  the  corporation  was  auilior- 
i/cd  to  enter  upon,  take,  and  hold  in  fee 
simple,  all  real  estate  and  materials  necessary 
for  that  purpose.  In  construing  this  pro- 
vision the  court  said:  "  The  fifth  section  uses 
the  words,  '  with  all  desirable  appendages.' 
The  word  desirable  should  be  construed  to 
mean  necessary."  Prather  7/.  Jeffcrsonville, 
etc.,  R.  Co.,  52  Ind.  37. 

6.  Quo  Warranto.  (See  also  Encvc.  oi'  Pi.,  and 
Pr.,  titles  Pariiks;  Qi'o  Warranto.)  —  "Any 
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DESPATCH.  —  See  DISPATCH. 

DESPERATE.  —  Hopeless ;  used  in  inventories  of  property,  as  a  designa- 
tion of  debts  or  claims  considered  worthless.* 

DESPOIL.  — The  word  "despoil"  involves,  in  its  signification,  violent  and 
clandcsUnc  means,  bv  which  one  is  deprived  of  that  which  he  possesses.* 

DESTINATION.    (Sec  also  PORT.)  —  See  note  3. 

DESTINE.  —  To  destine  is  to  set,  ordain,  or  appoint  to  a  use,  purpose, 
estate,  or  place.* 

DESTITUTE.  —  See  note  5. 

DESTROY.  —  To  make  of  no  effect;  to  do  away  with;  to  put  an  end  to; 
to  spoil,  render  useless  ;  to  injure.* 


person  or  persons  desiring  to  prosecute  the 
same,"  in  an  act  providing  that  informations 
in  the  nature  of  quo  warranto  might  be  exhib- 
ited by  such,  means  any  person  having  an  in- 
terest to  be  affected.  Com.  v.  Cluley,  56  Pa. 
St.  270;  Com.  V.  Allegheny  Bridge  Co.,  20  Pa. 
St.  185;  State  V.  Boal,  46  Mo.  528;  State  v. 
Lawrence,  38  Mo.  535. 

Bond.  —  A  declaration  in  a  bond,  issued  by  a 
school  district  to  secure  a  twenty-five  years' 
loan,  that  it  "  will  be  redeemed,  if  desired, 
twelve  years  after  date,"  is  intended  for  the 
benefit  of  the  holder  alone,  giving  him  the  op- 
tion of  paying  principal  and  interest  at  the 
expiration  of  that  time;  but  the  school  dis- 
trict could  not  of  its  own  motion  redeem  the 
bond  until  the  twenty-five  years  had  expired. 
Allentown  School  Dist.  v.  Derr,  115  Pa.  St. 
439,  19  W.  N.  C.  (Pa.)  189. 

Notice.  —  Where  an  importer  gave  notice  to 
a  collector  of  customs  that  an  appraisement 
of  certain  goods  was  not  satisfactory,  and 
that  "  if  desired,  such  evidence  and  state- 
ments will  be  produced  to  you,  as  can  be  fur- 
nished, to  satisfy  you  of  the  fairness  of  our 
invoice,  and  of  the  foreign  market  price,"  it 
was  held  that  this  was  not  an  absolute  uncon- 
ditional notice  of  dissatisfaction,  and  conse- 
quently was  either  not  an  appeal,  or  was  an 
abandonment  of  an  appeal,  and  the  appraise- 
ment was  final.  Schmaire  v.  Maxwell,  3 
Blatchf.  (U.  S.)  408. 

Desire — Precatory  Words.  —  In  a  will,  the 
words  "  I  desire,"  have  been  held  equivalent 
to  "  I  will."  Philadelphia's  Appeal,  112  Pa. 
St.  474;  Oyster  v.  Knull,  137  Pa.  St.  453. 
See  also  Van  Dyck  v.  Van  Beuren,  i  Cai.  (N. 
Y.)  84.    See  the  title  Precatory  Trusts. 

1.  IBurrill's  Law  Diet.;  Schultz  v.  Pulver,  11 
Wend.  (N.  Y.)  361.     See  generally  the  title 

EXFXUTORS  AND  ADMINISTRATORS. 

2.  Sunol  V.  Hepburn,  i  Cal.  268. 

3.  Destination.  —  Where  a  statute  gives  a 
person  who  labors  at  cutting  or  driving  logs  a 
lien  thereon.  "  to  continue  for  sixty  days  after 
the  logs  or  lumber  arrive  at  the  place  01  desti- 
nation for  sale  or  manufacture,"  that  place  is 
the  place  where  the  driving  ends;  it  is  the  last 
boom  into  which  the  logs  are  driven  before 
rafting.  On  the  Penobscot  river,  that  place  is 
the  "  Penobscot  boom."  Sheridan  v.  Ireland, 
66  Me.  65.  See  generally  the  title  Logs  and 
Lumber. 

In  Jix  p.  Miles,  15  Q.  B.  Div.  43,  Brett,  M. 
R.,  said:  "  Now,  what  is  meant  by  sending 
goods  '  to  their  destination  ?  It  seems  to  me 
that  it  means  sending  them  to  a  particular 
place,  to  a  particular  person  who  is  to  receive 


them  there,  and  not  sending  them  to  a  particu- 
lar place  without  saying  to  whom.  Suppose 
an  order  was  given,  '  Get  ready  your  goods  at 
Liverpool,  and  send  them  to  London,'  without 
saying  to  whom  they  were  to  be  sent,  how 
could  the  man  at  Liverpool  send  the  goods  to 
London?  He  might,  no  doubt,  send  them  by 
railway  to  Euston  Square  station,  but  what 
would  be  the  use  of  that?  Who  would  get  the 
goods?  Could  that  be  called  sending  the 
goods  to  their  destination?  It  can  only  be 
said  that  goods  are  sent  to  their  destination 
when  they  are  sent  to  the  purchaser,  or  to  the 
person  to  whom  he  directs  them  to  be  sent  — 
to  a  particular  person  at  a  particular  place. 
That  is  the  meaning  of  destination  in  a  busi- 
ness sense." 

4.  U.  S.  V.  Philadelphia,  11  How.(U.  S.)  659. 

5.  "  Destitute,"  Distinguished  from  "  Depend- 
ent."—  As  used  in  a  statute  against  the  aban- 
donment of  children,  the  court  distinguished 
the  terms  destitute  and  "  dependent"  as  fol- 
lows: "That  the  words  'dependent'  and 
destitute,  as  employed  in  that  statute,  were 
not  designed  to  be  used  as  synonyms,  it  is 
only  necessary  to  refer  to  the  language  em- 
ployed by  Chief  Justice  Jackson,  in  McDaniel 
V.  Campbell,  78  Ga.  188,  which  we  quote  as 
follows:  '  So  to  leave  a  child  dependent  does 
not  convey  the  idea  of  absolute  destitution. 
The  child  may  be  cared  for  and  comfortable, 
and  yet  dependent  on  some  charity;  but  left 
destitute,  it  has  no  protector,  friend,  or  other 
author  of  benevolent  kindness,  feeding  and 
clothing  it.'  "    Crow  v.  State,  96  Ga.  297. 

6.  Destroy  —  Ships  and  Shipments.  (See  the 
title  Ships  and  Shipping.)  —  A  UnHcd  States 
statute  provided  for  the  punishment  of  any 
one  who  should  wilfully  cast  away,  burn,  or 
destroy  any  ship  or  vessel.  In  construing 
this  statute,  the  court,  in  U.  S.  Johns,  4 
Dall.  (U.  S.)  412,  said:  "  To  destroy  a  vessel 
is  to  unfit  her  for  service,  beyond  the  hopes 
of  recovery  by  ordinary  means.  This,  in  ex- 
tent of  injury,  is  synonymous  with  cast  away. 
It  is  the  generical  term.  Casting  away  is  a 
species  of  destroying,  as  burning  is.  Both 
mean  such  an  act  as  causes  a  vessel  to  perish, 
or  be  lost,  so  as  to  be  irrecoverable  by  ordi- 
nary means.  '  See  also  U.  S.  v.  Yanranst,  3 
Wash.  (U.  S.)  146. 

Under  the  Etiglisli  statutes  of  a  similar  im- 
port, it  has  been  ruled  that  if  the  ship  be  only 
run  aground  or  stranded  upon  a  rock,  and  be 
afterwards  got  off  in  a  condition  capable  of 
being  easily  refitted,  she  cannot  be  said  to  be 
cast  away  or  destroyed .  2  East  P.  C.  109S. 
In  U.  S.  V.  Stone,  8  Fed.  Rep.  249,  the  court 
406  Volume  IX. 


Definition. 


DESTROY. 


Definition. 


construes  the  term  destroy,  as  used  in  the 
statute  directed  against  persons  who  plunder 
or  destroy  any  money  or  goods  belonging 
to  any  vessel  in  distress,  as  follows:  "  The 
word  destroy  is  also  somewhat  a  maritime 
word,  and  is  used,  as  will  be  seen  by  other 
sections  of  this  chapter  of  the  Revised  Stat- 
utes, to  denote  any  kind  of  deprivation  of  the 
owner  by  demolishing,  making  way  with,  or 
other  subversion  of  his  property." 

"Wills.  (See  also  the  title  Wills.)  —  On  the 
question  of  the  revocation  of  a  will,  in  South 
Carolina,  under  the  statute  of  frauds  in  force 
there,  which  declares  that  all  "  devises  and 
bequests,  duly  made  and  executed,  shall  con- 
tinue in  force  until  the  same  be  burnt,  can- 
celed, torn  or  obliterated  by  the  testator," 
etc.,  where  the  jury  found  that  the  will  was 
torn  animo  revocandi,  the  court,  Huger,  J., 
said:  "Although  the  words  of  our  Act  of  1789 
(P.  L.  491,  2  Brev.  35)  are  not  precisely  those 
used  in  the  statute  of  frauds,  they  are  so  much 
alike  as  to  make  it  almost  unnecessary  to 
notice  them.  The  Act  of  1789  uses  the  word 
destroying,  instead  of  '  burning,  canceling, 
and  tearing;  '  the  former  appears  to  include 
them  all;  a  will  burnt,  canceled,  or  torn, 
animo  revocandi ,  is  destroyed."  Johnson  v. 
Brailsford,  2  Nott  &  M.  (S.  Car.)  272,  10  Am. 
Dec.  6or.  So  in  England,  scratching  out  the 
signature  with  a  knife  has  l)een  held  to  be 
"  tearing  or  otherwise  destroying  "  the  will 
within  section  20  of  the  Wills  Act,  1837.  In 
Goods  of  Morton,  56  L.  J.  P.  &  D.  96. 

But  where  a  testator  drew  his  pen  through 
the  lines  of  various  parts  of  his  will,  wrote  on 
the  back  of  it,  "  this  is  revoked,"  and  threw 
it  among  a  heap  of  waste  papers  in  his  sitting- 
room;  and  a  servant  took  it  up  and  put  it  on 
a  table  in  the  kitchen,  and  it  remained  lying 
about  in  the  kitchen  till  the  testator's  death 
seven  or  eight  years  afterwards,  and  was  then 
found  uninjured;  it  was  held  that  the  will  was 
not  revoked,  the  words  "  or  otherwise  de- 
stroying" in  the  Wills  Act  1837  (7  Wm.  IV., 
I  Vict.,  c.  26,  ^  20),  not  being  satisfied,  as, 
whatever  the  testator  intended,  the  will  had 
not  been  actually  injured;  the  court.  James, 
L.  J.,  saying:  "All  the  destroying  in  the 
world  without  intention  will  not  revoke  a 
will,  nor  all  the  intention  in  the  world  with- 
out destroying;  there  must  be  the  two." 
Cheese  v.  Lovejoy,  2  Prob.  Div.  251. 

In  Evans's  Appeal,  58  F^a.  St.  244,  it  is  said: 
"  The  destruction  spoken  of  is  not  necessarily 
annihilation,  or  a  change  into  other  forms  of 
matter.  Tearing  into  fragments  is  unques- 
tionably destruction,  though  the  fragments 
may  be  reunited." 

JCarriage  Settlement.  —  Where  a  marriage 
contract  was  entered  into  for  the  purpose  of 
quieting  the  children  of  the  husband,  but  with 
a  promise  by  the  husband  that  after  showing 
it  to  his  children  he  would  destroy  it,  and 
where  the  husband  afterwards  got  it  from  the 
trustee  for  the  purpose  of  destroying  it,  and 
declared  at  the  time  that  it  should  be  null  and 
void,  this  may  be  equivalent  to  a  destruction 
of  the  paper,  and  it  is  not  material  that  it  was 
kept  for  years  without  its  actual  destruction. 
In  rr  Gangwcre,  14  Pa.  St.  417. 

Inaorance.  (Sec  also  the  titles  AnANDONMF.NT 
_AND  Total  Loss,  vol.  i,  p.  4;  Firk  Insur- 


ance.)—  In  Ampleman  v.  Citizens'  Ins.  Co., 
35  Mo.  App.  308,  it  is  said:  "  It  will  be  seen 
from  the  foregoing  that  in  our  opinion  the 
words  '  wholly  destroyed  '  as  used  in  the  law 
have  necessarily  a  technical  meaning,  differ- 
ent from  the  ordinary  meaning  of  the  words 
in  common  usage.  In  common  usage  they 
denote  a  change  of  form  or  substance.  We 
say  wood  is  destroyed  when  transformed  into 
ashes  or  cinders.  We  may  say  a  structure  is 
destroyed  when  resolved  into  its  component 
materials.  Under  the  section  above  quoted  a 
building  is  partly  destroyed  when  any  part  of 
it  is  resolved  into  such  component  materials, 
but  wholly  destroyed  only  when  no  part  of  it 
above  ground  remains  intact  and  substantially 
uninjured,  and  no  such  part  of  it  can  be 
utilized  as  a  remaining  standing  structure,  in 
effectually  restoring  the  structure  to  its  en- 
tirety." See  also  Ampleman  v.  North  British, 
etc.,  Ins.  Co.,  35  Mo.  App.  317. 

"  Wholly  destroyed  "  was  held  equivalent 
to  total  loss,  in  Barnard  v.  National  F.  Ins. 
Co.,  38  Mo.  App.  107. 

The  words  "  wholly  destroyed  "  applied  to 
a  building  mean  totally  destroyed  as  a  build- 
ing; that  is,  that  the  walls,  although  standing, 
are  unsafe  to  use  for  the  purpose  of  rebuild- 
ing, and  must  be  torn  down  and  a  new  build- 
ing erected.  German  Ins.  Co.  v.  Eddy.  36 
Neb.  466;  Seyk  v.  Millers'  Nat.  Ins.  Co.,  74 
Wis.  67. 

Malicious  Misohief  —  Destroy.  (See  also  the 
title  Malicioi  s  Mischief.)  —  A  statute  pro- 
vided that  it  should  be  a  crime  to  wilfully  cr 
maliciously  break,  destroy,  or  injure  the  door 
of  any  shop  or  building.  In  construing  this 
statute  the  court  said:  "We  think  that  the 
words  '  break  or  destroy,'  as  used  in  this  sec- 
tion of  the  Crimes  Act,  mean  to  destroy  the 
completeness  of  anything.  Now,  can  it  be 
said  that  any  of  the  doors  to  this  building  were 
broken,  injured,  or  destroyed?  A  door  is  de- 
fined to  be  '  a  movable  barrier  of  wood,  metal, 
or  stone  or  other  material,  consisting  some- 
times of  one  piece,  but  generally  of  several 
pieces  together,  and  commonly  placed  on 
hinges,  for  closing  a  passage  into  a  building, 
room,  or  other  inclosurc.'  (2  Cent.  Diet., 
P-  733  )  The  evidence  clearly  established  the 
fact  that  the  doors  were  not  damaged  in  the 
least.  Two  small  screws  were  pulled  out  of 
the  casing  which  inclosed  the  back  door,  and 
these  were  replaced  the  same  day.  This  was 
the  extent  of  the  injury.  Under  this  state  of 
facts,  we  do  not  see  how  it  can  be  said  that  an 
offense  was  committed  under  this  section  of 
the  statute."    State  v.  McBeth,  49  Kan.  588. 

An  indictment  was  framed,  under  a  statute 
which  declared  "  that  if  any  person  shall 
unlawfully  and  maliciously  cut,  break,  or  de- 
stroy," etc.,  for  destroying  a  threshing-ma- 
chine. The  evidence  showed  that  the  owner 
had  taken  his  threshing-machine  to  pieces, 
ex[)ecting  a  mob  to  come  ai:d  destroy  it,  and 
the  mob  came  and  dest royed  the  different  parts 
of  the  machine  when  thus  separated;  this  was 
held  to  be  within  the  statute.  Rex  v.  Mack- 
erel, 4  C.  &  P.  448,  19  E.  C.  L.  467. 

And  this  has  been  extended  even  to  the 
water-wheel  by  which  the  threshing-machine 
was  worked.  Rex  Fidler,  4  C.  &  P.  449, 
19  E.  C.  L.  467. 
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DESTR  UCTIVE  —  DE  TAIL. 


Definitions. 


DESTRUCTIVE.  —  Causing  or  tending  to  destruction  ;  that  which  destroys.* 
DETAIL.  —  I.  A  minute  part,  used  in  the  phrase  "  matters  of  detail."  *  II. 
A  body  or  number  of  men  set  apart  for  some  special  duty.^ 


Where  an  act  declared:  "If  any  person 
shall  unlawfully  and  maliciously  cut  down  or 
otherwise  ih'stroi/,"  etc.,  it  was  held  that  cut- 
ting; down  a  tree  is  sufficient  to  bring  the  case 
within  the  act,  although  the  tree  is  not  thereby 
totally  destro!/e<l.  Rex  -'.  Taylor,  R.  &  R.  C. 
C.  373.    See  also  the  title  Trees. 

Eminent  Domain.  —  Within  the  statute  pro- 
viding for  compensation  for  the  arstrnction  of 
property,  it  is  said  that  projicrty  "is  drxtroyrd 
although  not  touched  directly,  when  the 
result  of  construction  is  to  prevent  its  use." 
Jones  -■.  Erie,  etc.,  R.  Co.,  151  Pa.  St.  46. 

Mayhem.  (See  also  the  title  Mavhem.)  —  On 
an  indictment  for  mayhem  which  charged 
that  the  accused  did  "  cut,  bite,  slit  and  rfe- 
strotj  "  the  thumb  of  the  prosecutor,  it  was 
objected  that  the  indictment  was  defective  in 
that  it  did  not  allege  that  the  thumb  was 
"  disabled  "  in  accordance  with  the  statutory 
definition  of  the  offense.  2  R.  S.  665,  §  27. 
But  the  court,  Andrews,  J.,  held  that  "  the 
word  destroy  used  in  the  indictment  is  more 
comprehensive  than  the  word  '  disable,'  and 
includes  what  is  signified  by  it,  and  the  indict- 
ment is  not  defective  by  reason  of  the  substi- 
tution." Tully  r'.  People,  67  N.  Y.  15.  See 
also  State  v.  Feamster,  12  Wash.  461. 

Mobs.  (See  also  the  title  Municipal  Corpora- 
Tio.NS.)  —  Under  a  statute  giving  compensa- 
tion, as  against  municipal  corporations,  to 
owners  of  goods  for  damages  by  rioters,  goods 
carried  off  are  destroyed.  Solomon  v.  Kings- 
ton, 24  Hun  (N.  Y.)  562,  affirmed  96  N.  Y. 
651.  The  goods  in  this  case  were  boots  and 
shoes,  and  the  court  said:  "  Whether  they  de- 
stroyed the  boots  and  shoes  by  cutting  them 
to  pieces,  or  by  wearing  them  out,  would  mat- 
ter very  little  to  the  plaintiff." 

1.  Poison.  (See  also  the  title  Poisoning.)  — 
A  defendant  having  been  convicted  under  a 
statute  as  follows:  "  Every  person  who,  with 
intent  to  kill,  administers,  or  causes  or  pro- 
cures to  be  administered,  to  another  any 
poison,  or  other  noxious  or  destructive  sub- 
stance or  liquid,  but  by  which  death  is  not 
caused,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  ten  years,"  appealed 
on  the  ground  inter  alia  that  the  court,  in  in- 
structing the  jury,  defined  "  poisonous  and 
noxious  substances  "  as  follows:  "A  poison- 
ous substance  is  one  which  has  an  inherent 
and  deleterious  property  capable  of  destroying 
life.  A  noxious  substance  is  not  necessarily 
poisonous,  but  may  be  a  Substance  which  is 
hurtful  and  injurious."  On  appeal,  the  court 
reversed  the  judgment,  and  remanded  the 
cause  for  a  new  trial,  saying:  "Accurate 
definitions  of  those  terms  cannot  be  readily 
given,  and  perhaps  are  impossible,  and  proxi- 
mate accuracy  is  all  that  may  be  required  in 
the  application  of  the  statute  in  a  given  case; 
but  the  above  definitions  omit  some  of  the 
essential  elements  of  the  meaning  of  those 
terms  as  employed  in  the  statute.  *  *  * 
The  noxious  or  <?e»*ru<;«ipe  substance  or  liquid 
mentioned  in  the  statute  is  not  merely  such  as 
might,  when  administered,  be  hurtful  and  in- 
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jurious,  but,  like  a  poison,  it  must  be  capable 
of  destroying  life.  Pulverized  glass  or  boil- 
ing water,  when  administered  in  sufficient 
quantities,  would  destroy  life,  but  they  ate  not 
poisonous.  The  purpose  of  the  statute  is  to 
provide  a  punishment  for  attempt  to  kill  by 
the  means  therein  mentioned;  and  in  order  to 
bring  a  case  within  the  statute,  it  must  be 
proved  that  the  substance  or  liquid  which  was, 
administered  was  capable  of  destroying  life.. 
The  intent  to  kill  could  not  be  inferred  from 
the  act  of  administering  a  substance  which  has 
not  the  capacity  of  destroying  life.  The  omis- 
sion of  the  quality  or  capacity  from  the  defini- 
tion of  a  noxious  substance,  as  given  at  the 
request  of  the  prosecution,  rendered  it  errone- 
ous."   People  V.  Van  Deleer,  53  Cal.  147. 

Destructive  Substances.  —  In  R.  v.  Martin,  62 
L.  T.  372,  it  was  held  that  boiling  water  was 
not  a  "  destructive  substance  "  within  the 
meaning  of  section  29  of  the  E/zgiish  Offenses 
Against  the  Person  Act  (1861),  which  makes  it 
felony  to  "  cast  or  throw  at  or  upon  or  other- 
wise apply  to  any  person  any  corrosive  fiuid 
or  any  destructive  or  e.\plosive  substance  " 
with  intent  to  injure  such  person."  Under- 
the  repealed  statute,  i  Vict.,  c.  85,  §  5,  boiling 
water  was  held,  in  Reg.  Crawford,  2  C.  & 
K.  I2g,  61  E.  C.  L.  I2g,  to  be  "  destructive- 
matter."  See  generally  the  title  Assault  and 
Battery,  vol.  2,  p.  960;  Mayhem. 

2.  Matters  of  Detail.  —  By  an  agreement  a: 
committee  of  detail  was  appointed,  to  whom 
was  committed  the  regulation  and  direction  of 
matters  in  detail.  In  construing  this  agree- 
ment, the  court,  in  Lehigh  Coal,  etc.,  Co.  v; 
Central  R.  Co.,  34  N.  J.  Eq.  go,  said:  "And 
by  the  term  '  matters  of  detail,'  in  the  agree- 
ment, was  obviously  meant  not  merely  such 
matters  as  regarded  the  formal  execution  of 
the  provisions  of  the  agreement,  but  also  such 
alterations  in  the  terms  of  the  agreement  itself; 
(not  changing  the  plan)  as  might  be  deemed 
necessary  or  advisable  to  effectuate  the 
object." 

Detailed  Report.  —  A  statute  required  a  de- 
tailed report  from  the  county  commissioners. 
The  statute  was  held  to  be  sufficiently  com- 
plied with  if  the  report  set  forth  the  several 
immediate  subjects  of  expenditure,  and  the 
sums  paid  on  account  of  each,  although  it  did 
not  state  specifically  each  item  of  the  sums 
thus  expended.  The  court  said:  "  None  of 
the  lexicographers  assign  to  this  word  detail' 
such  a  fixed  and  unyielding  sense  as  to  limit 
its  application  to  such  transactions  and  ac- 
counts only  as  have  been  subjected  to  the 
most  minute  and  extended  subdivision  or 
analysis  of  which  they  were  susceptible;  nor- 
do  we  think  the  legislature  used  the  word  in 
the  section  under  consideration  in  this  narrow 
sense."  State  v.  Washington  County,  56  Ohio' 
St.  631. 

3.  Military  Law.  —  On  a  writ  of  habeas  cor- 
pus to  procure  the  release  and  discharge  of 
two  men  held  as  militiamen,  it  appeared  that 
these  men  had  been  exempted  as  overseers  of 
plantations,  under  the  acts  of-  the  Congress  of. 
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DE  TA  IN  —  BE  TA INMEN  TS. 


Definitions^. 


DETAIN.  (See  the  titles  DURESS;  False  Imprisonment;  see  also  the- 
title  Detinue,  6  Encyc.  of  Pleading  and  Practice,  643.)  —  To  keep  in, 
custody  or  confinement;  *  to  keep  or  hold  back  that  which  belongs  to  another;; 
to  withhold.'-^ 

DETAINEE..  (See  also  the  title  Forcible  Entry  and  Detainer  ;  and 
see  Detention,  post.)  —  The  act,  usually  a  wrong,  of  keeping  a  person  against 
his  will,  or  of  withholding  possession  of  real  or  personal  property  from  a  person 
entitled  to  it.  In  this  sense  the  term  is  substantially  equivalent  to  "  deten- 
tion," but  has  a  more  technical  use.* 

DETAINMENTS.  (See  also  the  title  Marine  Insurance.)  —  A  word  used, 
in  the  phraseology  of  a  policy  of  marine  insurance,  in  the  sentence,  "arrests,, 
restraints,  and  detainments." 


the  Confederate  states,  from  the  Confederate 
state  service.  It  was  claimed  that  as  such  ex- 
empts they  were  not  liable  to  serve  in  the  state 
militia,  on  the  ground  that  the  exemptions 
granted  to  overseers  and  agriculturists  were 
designed  to  provide  support,  in  the  way  of 
subsistence,  for  the  army;  but  the  court  held 
otherwise,  and  remanded  the  men,  Phelan,  J., 
saying:  "  Such  a  construction  would  make 
exemptions  under  the  act  in  reality  details, 
and  would  destroy  the  distinction,  which  is  a 
very  broad  and  material  one,  between  exemp- 
tions and  details.  This  distinction  is  one 
fully  recognized  and  established  on  many 
grounds.  In  the  first  place,  it  arises  naturally 
out  of  the  words  themselves,  and  the  things 
which  they  clearly  import.  An  '  exempt  '  is 
one  who  is  '  free  from  any  charge,  burden,  or 
duty;  not  liable  to,'  etc.  A  detail,  on  the 
contrary,  is  one  who  belongs  to  the  army,  but 
is  only  detached  or  set  apart  for  the  time  to 
some  particular  duty  or  service,  and  who  is 
liable,  at  any  time,  to  be  recalled  to  his  place 
in  the  ranks.    This  distinction  is  made  by  the 


law  itself,  which  uses  the  two  words  obviously 
for  different  purposes.  "  State  ex  rel.  Dawson 
in  re  Slravvbridge,  39  Ala.  367,  379.  See  gen- 
erally the  title  Military  Law. 

\.  Detain. —  Brader  Conniff,  4  Kulp  (Pa.). 
321;  Sedgwick  v.  Knibloe,  16  Conn.  219. 

2.  Clements  v.  Flight,  16  M.  &  W.  42. 
In  Bain  v.  McDonald,  32  U.  C.  Q.  B.  190,  it 

was  held  that  the  word  detained  in  a  declara- 
tion meant  an  adverse  detention,  and  therefore 
that  it  was  unnecessary  to  plead  leave  and 
license  specially.  See  6  Encvc.  of  Pl.  and 
Pr.  643,  title  Detinue. 

Force.  —  In  State  v.  Maloney,  105  Mo.  17.  it 
is  said:  "Detain  is  susceptible  of  many 
shades  of  meaning.  The  idea  of  force  or  even 
duress,  threat  or  menace,  can  all  be  easily  ex- 
cluded, and  the  word  still  be  pregnant  of 
meaning.  We  are  often  detained  by  the  per- 
suasive conversation  of  our  friends  and  by 
our  sense  of  propriety,  and  no  suggestion  of 
force  enters  into  the  mind." 

3.  See  Abbott's  Law  Dictionary,  sud  voce,, 
vol.  I,  p.  373. 
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By  Francis  J.  Byrne. 

I.  Appointment,  Regulation,  and  Powers,  410. 

1.  Private  Detectives,  410. 

2.  Police  Detectives, 

II.  Detective  as  an  Accomplice,  411. 

m.  Conduct  of  Detective  as  a  Defense,  41  i. 

1.  Deception  by  Detective  No  Justification  for  a  Criminal  Offense,  411. 

2.  Advice  of  Detective  as  a  Defense  in  Actions  for  Malicious  Prosecution,  412. 
IV.  Evidence  of  Detectives,  412. 

1.  In  General,  412. 

2.  As  Experts,  413. 

3.  Confessions  to  Detectives,  413. 

a.  Confession  Procured  by  Artifice,  413. 

b.  Detective  as  a  Person  in  Authority,  414. 

V.  Injunction  to  Restrain  Employment  of  Detectives,  414. 


CROSS-REFERENCES. 

For  other  7natters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  ACCOMPLICES,  vol.  i,  p.  389;  DECOY  LETTERS,  ante,  p.  15; 
DIVORCE,  post;  INFORMERS ;  WITNESSES. 

I.  Appointment,  Regulation,  and  Powers  —  1.  Private  Detectives. —  Stat- 
utory provisions  have  been  made  in  some  of  the  United  States  as  to  the 
licensing,  regulation,  and  powers  of  private  detectives.* 


1.  Licensing,  Regulation,  and  Powers  of  Private 
Detectives.  —  The  Pennsylvania  Act  of  May  23, 
1S87,  to  make  the  carrying  on  of  the  business 
of  detectives  without  a  license  a  misdemeanor, 
and  to  regulate  the  licensing  and  powers  of 
detectives,  is  not  unconstitutional.  In  re 
Amour,  I  Pa.  Dist.  Rep  620. 

The  subject  of  private  detectives  and  their 
regulation  is  relevant  to  the  police  regulations 
of  a  great  city,  and  is  properly  comprehended 
in  a  statute  purporting  by  its  title  to  create  a 
board  of  police  commissioners  and  authorizing 
the  appointment  of  a  police  force  for  such  a 
citv.    State       Bennett,  102  Mo.  364. 

Application  for  License.  —  The  provisions  of 
the  Pennsylvania  Act  of  May  23,  1887  (P.  L. 
173),  are  mandatory,  leaving  to  the  courts 
the  single  discretion  of  determining  whether 
the  condition  exists  upon  which,  the  power 
and  duty  to  grant  the  license  are  predicated; 
and  the  discretion  of  the  court  being  confined  to 
the  application,  the  court  is  to  act  judicially 
in  determining,  not  whether  licenses  shall 
be  granted,  or  whether  there  is  an  emergency 
requiring  an  increase  in  the  number  of  licensed 
detectives,  but  whether  the  particular  applica- 
tions fill  the  requirements  of  law.  Smith's 
Petition,  5  Pa.  Dist.  Rep.  468. 

This  case  dissents  from  the  case  of  Burnett's 
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Application,  5  Pa.  Dist.  Rep.  3,  in  which  it  was 
held  that  proof  satisfactory  and  convincing  to 
the  court  must  be  submitted  as  to  the  statutory 
prerequisites,  and  that  the  court  must  be  satis- 
fied that  there  is  an  emergency  requiring  it, 
before  a  license  will  be  issued.  It  also  held 
that  the  "  satisfactory  proof  "  required  by  the 
act  of  assembly  is  not  met  by  a  petition  signed 
by  the  applicant  and  twelve  other  persons  cer- 
tifying that  they  are  satisfied  as  10  the  com- 
petency and  integrity  of  the  applicant. 

Where  the  applicant  furnished  the  proof  and 
filed  the  bond  required  by  law,  a  license  was 
granted  him  in  the  absence  of  evidence  in  sup- 
port of  allegations  in  a  remonstrance  to  his 
application.  In  re  Amour,  i  Pa.  Dist.  Rep. 
620. 

Holding  Out  One's  Self  as  a  Detective.  —  Under 
the  Missouri  Act  of  Feb.  17,  1875  (Acts,  p.  337), 
prohibiting  any  person  from  acting  as  a 
private  detective  in  St.  Louis  without  a  written 
license  of  the  president  or  acting  president  of 
the  board  of  police  commissioners,  the  mere 
holding  out  of  one's  self  as  a  detective,  while 
admissible  with  other  evidence  as  tending  to 
show  that  the  defendant  was  acting  as  a  de- 
tective by  carrying  on  that  business,  would  not 
of  itself  amount  to  an  offense;  for  it  is  the 
"  acting  as  a  private  detective  "  without  a 
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Conduct  of  Detective  as  a  Defense. 


2.  Police  Detectives. —  In  some  of  the  states  there  are  statutes  governing 
the  regulation  and  appointment  of  poHce  detectives.* 

II.  Detective  as  an  Accomplice.  —  A  detective  who  enters  into  communi- 
cation witli  criminals,  and  feigns  complicity  with  them,  without  any  felonious 
intent,  but  simply  for  the  purpose  of  discovering  and  making  known  their 
secret  designs  and  operations,  and  who  acts  throughout  with  this  purpose,  is 
not  an  accomplice.*  Accordingly,  the  rule  that  a  defendant  cannot  be  con- 
victed of  a  criminal  offense  on  the  testimony  of  an  accomplice  unless  the  same 
is  corroborated  does  not  apply  to  a  detective  or  feigned  accomplice.' 

Whether  Detective  an  Accomplice  Is  Question  for  Jury. —  It  is  for  the  jury,  however, 
to  determine,  from  the  testimony  of  the  detective,  whether  or  not  he  was  an 
actual  accomplice.^ 

III.  Conduct  of  Detective  as  a  Defense  —  1.  Deception  by  Detective  No 
Justification  for  a  Criminal  Offense.  —  The  fact  that  a  party  was  deceived  by  a 
detective  into  a  violation  of  law  is  not  a  justification  for  the  offense.* 


license  which  the  statute  forbids.  (Mo.  Rev. 
Stat.  i88g,  §  35,  p.  2201.)  State  v.  Bennett, 
102  Mo.  357. 

Powers  of  Private  Detectives  —  Michigan.  — 
Act  217  of  1859  and  Act  55  of  1873  are  in- 
valid in  giving  to  the  members  of  voluntary 
detective  associations  the  powers  of  constables 
and  authorizing  them  to  require  the  assistance 
of  the  regular  police;  for  the  Constitution  of 
Michigan  contemplates  that  the  persons  clothed 
with  such  powers  shall  be  selected  by  the 
people  at  regular  elections.  Abels  v.  Ingham 
County,  42  Mich.  526. 

Compensation  for  Services. — Where  a  detective 
serves  subpoenas  he  may  receive  compensa- 
tion from  the  county  for  the  service.  Hamlin 
V.  Berks  County,  8  Pa.  Co.  Ct.  Rep.  462; 
Wunch  71.  Berks  County,  8  Pa.  Co.  Ct.  Rep. 
465;  Kerschner  v.  Berks  County,  8  Pa.  Co.  Ct. 
Rep.  347. 

Private  detectives,  organized  in  voluntary 
associations  under  Comp.  Laws  Mich.,  c.  126, 
cannot  compel  the  supervisors  to  allow  their 
claims  for  voluntary  services  in  pursuit  of  crim- 
inals.    Abels  T.  Ingham  County,  42  Mich.  526. 

1.  New  Jersey  —  Protected  from  Beduction  or 
Dismissal  Without  Cause. —  Under  the  statutes 
of  New  Jersey  (N.  J.  Gen.  Stat.  1895,  vol.  2, 
p.  1534.  §  32<j),  a  detective  officer  in  the  police 
department  of  a  city  cannot  be  reduced  to  a 
roundsman,  with  decreased  pay,  without  no- 
tice and  a  hearing.  And  where  a  rule  of  the 
department  requires  detectives  to  perform  duty 
in  citizen's  clothing  he  cannot  be  dismissed 
for  not  procuring  a  roundsman's  uniform,  if 
he  has  been  unlawfully  reduced.  Douglass 
V.  Jersey  City,  53  N.  J.  L.  118. 

But  a  change  of  a  member  of  the  police  force 
from  detective  to  patrolman  is  not  contrary  to 
the  prohibition  of  the  law,  since  it  involves  no 
change  in  compensation,  but  is  a  mere  transfer 
from  one  duty  to  another.  McManus  v.  New- 
ark, 49  N.  J.  L.  175. 

Service  of  Warrant  by  Detective  —  Personation. 
—  Where  a  man  api)ointeil  as  a  secret  detective 
by  the  mayor  of  Nashville  served  a  warrant  of 
arrest  issued  by  a  justice,  under  a  miscon- 
struction of  his  powers,  but  when  his  authority 
to  do  so  was  challenged  did  not  claim  to  have 
done  so  otherwise  than  as  ;i  detective,  he  was 
not  guilty  under  section  4819  of  the  Trnnesscc 
Code  of  personating  a  sheriff,  constable,  or 


any  ministerial  officer  of  the  state.  While  he 
might  have  been  liable  for  the  trespass  in  mak- 
ing or  attempting  the  arrest  without  authority 
of  law,  yet  it  cannot  be  said  that  he  falsely 
assumed  to  be  any  officer  named  or  intended 
to  be  included  in  said  section.  State  v.  Withers, 
7  Baxt.  (Tenn.)  17. 

2.  When  Detective  Not  an  Accomplice.  —  Price 
V.  People,  109  111.  109;  State  v.  Baden,  37 
Minn.  212;  Berry  v.  People,  (Ct.  App.)  i  N.  Y. 
Crim.  Rep.  57;  Campbell  v.  Com.,  84  Pa.  St. 
187;  Com.  V.  Hollister,  157  Pa.  St.  13;  Wright 
V.  State,  7  Tex.  App.  577,  32  Am.  Rep.  599. 
See  also  People  v.  Collins,  53  Cal.  185.  And 
see  the  title  Accomplices,  vol.  i,  p.  392. 

3.  People  -'.  Farrell,  30  Cal.  316. 

4.  Question  as  to  Whether  or  Not  Detective  Is  an 
Accomplice  Is  for  the  Jury.  —  People  v.  Bolanger, 
71  Cal.  20;  State  v.  McKeen,  36  Iowa  343,  14 
.•\m.  Rep.  530;  Wright  v.  State,  7  Tex.  App. 
574,  32  Am.  Rep.  599. 

Where  the  defendants  were  charged  with 
conspiring  with  another  person  lo  commit  a 
felony,  they  admitted  certain  conversations 
had  by  them  with  such  person,  tending  to 
prove  the  crime  charged,  and  put  in  evidence 
against  them,  but  testil'ied  that  they  had  no  in- 
tent to  commit  the  crime,  but  only  to  lead  him 
along  in  such  a  manner  as  they  thought  would 
be  best  calculated  to  keep  him  off  his  guard 
and  induce  him  to  believe  that  they  concurred 
with  him  in  all  his  plans;  that  they  had,  for  a 
long  time  previously,  been  employed  by  the 
chief  of  the  detective  force  of  the  common- 
wealth and  instructed  to  associate  with  per- 
sons suspected  to  be  criminals;  that,  although 
this  officer  had  ceased  to  hold  office  for  a  year, 
they  had  been  employed  by  him  more  or  less 
since,  and  had  pursued  the  same  methods. 
No  evidence  being  offered  that  the  defendants 
had  been  informed  that  such  person  was  a 
suspicious  character,  or  that  they  were  re- 
quested to  obtain  evidence  against  him,  it  was 
held  that  evidence  of  the  officer  who  formerly 
had  employed  them  was  inadmissible  to  cor- 
roborate their  testimony.  Com.  v.  Cohen,  127 
Mass.  282. 

6.  Deception  by  Detective  No  Justification  for  a 
Criminal  Offense. —  Rater  -■.  State,  49  Iiul.  50S: 
State  7'.  J.-xnsen,  22  Kan.  49S ;  State  v.  Stick- 
ney,  53  Kan.  308,  42  Am.  St.  Rep.  284.  See 
also  the  title  Criminal  Law,  vol.  8,  p.  295. 
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DETECTIVES. 


In  GeneraU 


2.  Advice  of  Detective  as  a  Defense  in  Actions  for  Malicious  Prosecution.  ■ —  In 

an  .ictioii  for  malicious  prosecution  it  has  been  held  that  evidence  offered  by 
the  defendant  as  to  the  advice  given  to  him  by  detectives  is  admissible  to 
show  the  circumstances  under  which  the  prosecution  was  instituted,  and  in 
niitii;".ition  of  damages,  but  not  in  justification.* 

IV.  Evidence  of  Detectives  — 1.  In  General.  —  In  general,  the  testimony 
of  private  detectives,  while  it  is  to  be  cautiously  scrutinized  and  carefully 
viewed  in  connection  with  all  the  circumstances  proven,  is  to  be  weighed  and 
considered  as  any  other  testimony,  and  tried  by  the  same  tests;*  and  the  fact 
that  a  person  is  a  hired  witness  is  to  be  considered  by  the  jury  in  determining 
the  credit  which  should  be  given  to  his  evidence.* 


1.  Evidence  in  Actions  for  Malicious  Prosecution 
as  to  Advice  Given  by  Detectives.  —  Hirsch  v. 
Fccney,  83  111.  550.  See  also  the  title  Advice 
OF  Counsel,  vol.  i,  p.  905. 

But  in  Breitmesser  v.  Stier,  13  Phila.  (Pa.) 
So,  a  motion  for  a  new  trial  in  an  action  for 
malicious  prosecution  was  overruled  where  it 
was  based  upon  evidence  offered  by  the  de- 
fendant, for  the  purpose  of  rebutting  a  pre- 
sumption of  malice,  that  the  defendant  had 
communicated  all  the  facts  to  a  detective  at 
the  central  station  who  was  especially  em- 
powered by  the  mayor  to  inquire  into  such 
cases  and  viras  a  person  experienced  in  crim- 
inal matters  though  not  learned  in  the  law, 
and  had  been  by  him  advised  to  institute  the 
prosecution  complained  of. 

2.  Testimony  of  Private  Detectives  —  Delaware. 
—  State  V.  Miller,  9  Houst.  (Del.)  564. 

Illinois.  —  De  Long  v.  Giles,  11  III.  App.  33; 
St.  Charles  v.  O'Mailey,  18  111.  407;  Burns  v. 
People,  45  111.  App.  70;  Needham  v.  People, 
98  111.  275. 

Iowa.  —  Dickinson  v.  Bentley,  80  Iowa  482. 

Massachusetts.  —  Com.  v.  Trainor,  123  Mass. 
414;  Com.  V.  Mason,  135  Mass.  555;  Com.  v. 
Ingersoll,  145  Mass.  231. 

Rhode  Island.  —  State  v.  Hoxsie.  15  R.  I.  4, 
2  Am.  St.  Rep.  838. 

rc.rflj.  —  Wright  v.  State,  7  Tex.  App.  577, 
32  Am.  Rep.  599. 

In  De  Long  v.  Giles,  11  111.  App.  37,  Pleas- 
ants, P.  J.,  delivering  the  opinion  of  the  court, 
said:  "  The  conditions  which  primarily  deter- 
mine or  measure  the  credibility  of  a  witness 
are  personal  and  individual.  They  do  not  per- 
tain to  men  as  classified  by  creed  or  calling. 
Every  legitimate  business  may  be  pursued 
with  absolute  integrity,  but  the  good  and  the 
bad  are  found  alike  in  all.  Hence,  the  personal 
qualities  of  one  or  many  in  any  such  calling 
are  no  guide  to  ihose  of  another  following  the 
same.  *  *  *  If  it  is  such  that  its  pursuit 
subjects  those  engaged  in  it  to  unusual  temp- 
tations or  demoralizing  influences,  that  fact 
may  be  submitted  with  others  to  the  jury,  to 
be  considered  by  them  in  determining  whether 
or  how  far  [the  witness]  should  be  believed, 
but  would  not  necessarily  brand  his  testimony 
with  suspicion.  The  law  does  not  grade  men, 
as  to  worthiness,  in  classes.  No  proposition 
of  the  kind  can  be  more  invariably  certain  than 
that  men  are  prone  to  be  biased  by  self  interest, 
and  yet  we  apprehend  it  is  not  true  as  matter 
of  law  that  the  testimony  of  parties,  even  of 
defendants  in  criminal  cases,  in  their  own  be- 
half, is  to  be  looked  upon  by  the  jury  with  sus- 
picion." 


In  Needham  v.  People,  98  111.  278,  the  follow- 
ing instruction  was  apparently  approved  by 
the  Supreme  Court:  "  The  evidence  of  profes- 
sional detectives  and  policemen,  upon  disputed 
questions  of  fact  arising  in  criminal  cases,, 
should  always  be  received  with  a  large  degree 
of  caution.  From  the  nature  of  their  business, 
and  their  frequent  and  constant  association 
with  members  of  the  criminal  classes,  their 
minds  are  oftentimes  unduly  biased  and  preju- 
diced against  those  accused  of  crime,  and  in 
whose  arrest  they  have  been  instrumental,  and 
their  testimony  thereby  colored  against  them." 

Evidence  as  to  Acting  as  Informer  in  Other 
States.  —  An  inquiry  as  to  whether  or  not  a 
witness  has  acted  as  an  informer  in  ether 
states  being  collateral  to  the  main  question  in- 
volved, it  is  discretionjiry  with  the  court  how 
far  it  should  be  indulged.  The  only  legiti- 
mate purpose  of  such  an  inquiry  is  to  exhibit 
the  character  of  the  witness  fairly  to  the  jury, 
so  that  it  may  place  a  proper  estimate  upon 
his  testimony.  Berry  v.  People,  (Supreme  Ct.) 
I  N.  Y.  Crim.  Rep.  52. 

Impeachment  of  Detective.  —  A  private  detect- 
ive may,  for  the  purposes  of  impeachment,  be 
questioned  upon  cross-examination  as  to  the 
compensation  he  is  to  receive  for  his  services, 
and  whether  or  not  it  is  dependent  upon  his 
success  in  procuring  the  conviction  of  the  de- 
fendant.   State  V.  Carroll,  85  Iowa  i. 

Former  Transactions  Between  Detective  and  De- 
fendant.—  A  lawyer  being  arrested  forfdoni- 
ously  entering  a  court  building  and  removing 
public  records,  a  policeman  testified  that  the 
former  had  asked  him  to  leave  the  court-room 
door  unlocked  so  that  he  could  get  the  papers, 
and  that,  after  consulting  with  his  superior 
officer,  he  had  consented,  and  afterwards  lay 
in  wait  for  him.  It  was  held  proper  to  ask  the 
policeman  whether  he  had  not  previously  had 
improper  dealings  with  the  prisoner  and  put  in 
false  swearing  for  him,  as  affecting  the  wit- 
ness's credibility,  the  jury  being  entitled  to 
all  the  light  that  would  have  been  furnished  by 
former  transactions  between  them.  Saunders 
V.  People,  38  Mich.  21S. 

3.  Fact  that  Detective  Is  a  Hired  Witness  to  Be 
Considered.  —  Rivers  v.  State,  97  Ala.  76;  Hol- 
lingsworth  v.  State,  53  Ark.  388;  People  v. 
Rice,  103  Mich.  353;  People  v.  Whitney,  105 
Mich.  622;  People  Murphy,  93  Mich.  41; 
State      Tosney,  26  Minn.  263. 

Greater  Care  to  Be  Used  in  Weighing  Evidence  of 
Detectives. —  In  Preuit  v.  People,  5  Neb.  377, 
it  was  held  that  a  defendant  was  entitled  to  an 
instruction  to  the  effect  that  "  in  weighing  the 
testimony  greater  care  should  be  used  by  the 
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Confessions  to  Detectives. 


In  Proof  of  Adultery.  —  And  in  a  Certain  class  of  cases  it  has  been  held  that 
their  testimony  is  to  be  regarded  with  much  suspicion  or  entitled  to  but  little 
weight — -as  where  it  is  sought  to  prove  adultery  for  the  purpose  of  obtaining 
a  divorce.' 

2.  As  Experts.  —  Where  a  witness  has  testified  to  ordinary  facts  within  his 
knowledge,  evidence  of  detectives  offered  to  show  whether  or  not  it  was  possi- 
ble to  commit  the  crime  in  the  manner  charged  is  not  admissible,  as  the  sub- 
ject is  not  a  proper  one  for  experts.* 

3.  Confessions  to  Detectives  —  a.  CONFESSION  Procured  by  Artifice.  — 
A  confession  made  by  the  accused  while  confined  in  jail  awaiting  trial,  to  a 
detective  placed  there  upon  a  fictitious  charge  of  crime  in  order  to  ingratiate 
himself  with  the  defendant  and  obtain  his  confidence,  is  admissible  on  the  trial 
of  the  accused.^ 


jury  in  relation  to  the  testimony  of  persons 
who  are  interested  in  or  employed  to  find  evi- 
dence against  the  accused,  than  in  other  cases, 
because  of  the  natural  and  unavoidable  tend- 
ency and  bias  of  the  mind  of  such  persons  to 
•construe  everything  as  evidence  against  the 
accused,  and  disregard  everything  which  does 
not  lend  to  support  their  preconceived  opinions 
of  the  matter  in  which  they  are  engaged." 
1.  Testimony  of  Detective*  in  Proof  of  Adultery. 

—  Sopwith  V.  Sfjpwith,  4  Svv.  &  Tr.  243;  Ciocci 
V.  Ciocci,  26  Eng.  L.  &  Eq.  613;  Blake  v. 
Blake,  70  111.  6r8;  Chapman  v.  Chapman,  129 
111.  386;  Moller  V.  Mollcr,  115  N.  Y.  468.  See 
also  the  title  Di  vorck, /o^^ 

In  Anonymous,  17  Xhh.  Pr.  (N.  Y.  Super. 
Ct.)  48,  it  is  said  that  "  the  judge  should  give 
the  most  scrupulous  and  minute  consideration 
to  everything  that  is  stated  by  such  a  witness." 

In  March  v.  March,  L.  R.  i  P.  &  D.  437.  the 
court  deprecates  an  attempt  to  get  up  a  charge 
of  adultery  against  a  husband  who  has  ob- 
tained a  decree  dissolvinjfr  his  marriage,  by 
tracking  him  from  place  to  place,  with  a  view 
to  obtain  an  order  depriving  him  of  the  cus- 
tody of  his  children. 

In  Sopwith  V.  Sopwith,  4  Sw.  &  Tr.  243,  Sir 
Creswell  Creswell  says  of  the  testimony  of 
private  detectives  in  this  class  of  cases:  "  They 
may  be  very  useful  for  some  purposes  —  they 
may  be  instrumental  in  detecting  m.ilpractices 
which  would  otherwise  remain  concealed  — 
but  they  are  most  dangerous  agents.  Police 
detectives  arc  most  useful.  They  are  em- 
ployed in  a  government  establishment,  they 
are  responsible  to  an  official  superior,  they 
have  no  pecuniary  interest  in  the  result  of 
th;ir  investigations  beyond  the  wages  which 
th'-y  receive  for  the  occupation  that  they  fol- 
1  )\v,  and  they  may  l)e  and  are  constantly  em- 
ployed not  only  with  safety  but  with  benefit 
to  the  public.  But  when  a  man  sets  up  as  a 
hired  detective  of  supposed  delinquencies, 
when  the  amount  of  his  pay  depends  on  the 
■extent  of  his  employment,  and  the  extent  of 
his  employment  depends  on  the  discoveries  he 
is  able  to  make,  then  that  man  becomes  a 
most  dangerous  instrument." 

Detective  Instrumental  in  an  Act  of  Adultery. 

—  Where  a  (leteclivij  employed  by  a  husband 
to  watch  his  wife  for  the  [jurpose  of  oljtaining 
'evidence  of  her  adultery  brings  about  an  act 
of  adultery  between  the  wife  and  another  man, 
the  husband  cannot  obtain  a  decree  of  disso- 
lution   on    the    ground    of    such  adultery. 


although  he  may  not  have  directed  or  author- 
ized the  detective  to  bring  it  about.  Gower  v. 
Gower,  L.  R.  2  P.  &  I).  42S. 

Examination  of  If onresident  Detective  —  Cor- 
respondence between  Husband  and  Detective.  — 
Where  a  nonresident  detective  was  employed 
by  the  husband,  and  was  examined  by  him  in 
a  divorce  suit  on  the  ground  of  adultery  in 
reference  to  one  matter  only,  and  cross-exam- 
ined by  the  wife's  counsel,  after  which  he  left 
the  state,  the  court  would  not  order  the  hus- 
band to  produce  him  again  for  examination 
by  the  wife  as  to  other  matters,  nor  order  the 
husband  to  produce  the  correspondence  be- 
tween himself  and  such  detective  during  the 
latter's  employment  by  the  husband,  which 
was  in  the  hands  of  the  detective  and  not  under 
the  husband's  control.  Wells  v.  Wells,  33  N. 
J.  Eq.  4. 

2.  Evidence    of   Detective   as   an    Expert.  — 

People      .Murrigaii,  2^  Mich.  4. 
8.  Confession  Hade  by  Accused  to  Detective.  — 

State  V.  Brooks,  92  Mo.  542,  where  the  court 
said:  "  While  the  fact  that  artifice  and  deceit 
were  resorted  to  in  obtaining  the  confession 
might  properly  be  considered  as  affecting  the 
credibility  of  the  witness,  it  did  not  render  him 
incompetent  as  a  witness." 

In  Heldt  v.  State,  20  Neb.  492,  57  Am.  Rep. 
835,  which  was  a  similar  case,  the  court  said: 
"  A  man  who  wili  deliberately  ingratiate  him- 
self into  the  confidence  of  .inother  for  the  pur- 
pose of  betraying  that  confidence,  and  while 
with  words  of  friendship  upon  his  lips  seeks 
by  every  means  in  his  power  to  obtain  an  ad- 
mission which  can  be  tortured  into  a  confes- 
sion of  guilt  which  he  may  blazon  to  the  worid 
as  a  means  to  accomplish  the  downfall  of 
one  for  whom  he  professes  great  fiiendshii), 
cannot  be  possessed  of  a  very  high  sense  of 
honor  or  of  moral  obligation.  Hence  the  law 
looks  with  suspicion  on  the  testimony  of  such 
witnesses,  and  the  jury  should  be  specially  in- 
structed that  in  weighing  their  testimony 
greater  care  is  to  be  exercised  than  in  the  case 
of  witnesses  wholly  disinterested.  Preuit  v. 
People,  5  Neb.  377.  The  weight  to  be  given  to 
such  evidence  is  a  question  for  the  jury  and 
cannot  be  urged  against  its  admissibility.  The 
confession,  however,  seems  to  have  been  vol- 
untary, although  made  to  one  who  deliberately 
and  repeatedly  deceived  and  m.ule  false  state- 
ments to  the  plaintiff  to  obtain  it.  It  is  doubt- 
ful if  anything  is  really  gained  in  the  adminis- 
tration of  the  law  from  the  admission  of  such 
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DE  TECTIVES  —  DE  TENTION. 


Definition* 


h.  Detective  as  a  Person  in  Authority.  —  One  who  is  merely  a  pri- 
vate detective  employed  to  "  work  up  the  case  "  is  not  a  person  in  authority, 
and  a  confession  made  to  him  not  forced  from  the  prisoner  by  "  the  flattery  of 
hope  or  the  torture  of  fear"  is  admissible.' 

V.  Injunction  to  Restrain  Employment  of  Detectives.  —  Where  the 
defendant  had  employed  detectives  to  watch  the  plaintiff,  thereby  causing 
annoyance  and  damage  to  him,  it  was  held  in  Maryland  that  equity  had  no 
jurisdiction  to  issue  an  injunction  restraining  the  conduct  of  the  defendant.* 

DETENTION.  (See  also  the  titles  Contracts  of  Affreightment  and 
CilAKT.EK-i'ARTiES,  vol.  /,  p.  226;  MARINE  INSURANCE.)  —  The  state  of  being 
hindered  or  delayed  ;  or  the  act  of  detaining,' keeping  back,  or  withholding 
that  which  belongs  to  another.  Used  in  the  phrase  "  house  of  detention,"  of 
a  place  where  offenders  or  accused  persons  are  kept  in  custody ;  ^  or  where 
juvenile  offenders  are  sentenced  to  be  sent,  as  to  a  reformatory  school,  to  be 
there  retained  for  a  certain  period  of  time.* 


testimony  and  the  consequent  encouragement 
of  the  courts  of  the  practice.  If  it  is  answered 
that  confessions  are  thus  obtained  which  other- 
wise could  not  be  had,  it  may  be  said  in  reply 
that  the  same  is  true  of  the  rack  and  wheel  by 
means  of  which  confessions  were  formerly 
forced  from  its  victims,  but  which  experience 
showed  were  entirely  unreliable.  So  far  as 
appears,  the  plaintiff  confided  in  this  man  as 
his  friend  and  was  betrayed  by  this  professed 
benefactor.  The  testimony  of  such  a  man  may 
be  entitled  to  but  very  little  credence,  yet  it 
must  be  submitted  to  the  jury." 

See  also  the  title  Confessions,  vol.  6,  p.  535. 

1.  Private  Detective  Not  a  Person  in  Authority. 
—  Territory  McKern,  2  Idaho  759;  Early  v. 
Com.,  86  Va.  921.  See  also  the  title  Confes- 
sions, vol.  6,  p.  549. 

As  to  confessions  made  to  a  private  detective 
where  threats  or  promises  were  used,  see  the 
title  Confessions,  vol.  6,  p.  546,  note  8. 

Confession  to  Witness  Who  Received  Defendant 
from  a  Detective.  —  The  acknowledgment  by  the 
prisoner  of  his  presence  at  the  scene  of  the 
homicide,  to  a  witness  who  held  out  no  prom- 
ise or  hope  to  him,  but  who  had  received  the 
defendant  from  a  detective  who  held  out  a 
promise  to  him  that  he  would  protect  him  from 
all  danger,  is  admissible.  Dumas  v.  State,  63 
Ga.  601. 

2.  Injunction  to  Restrain  Defendant's  Conduct  in 
Employing  Detectives  to  Watch  the  Plaintiff.  — 

Chappell  V.  Stewart,  82  Md.  323. 

3.  The  Encyclopaedic  Diet.  (Cassell),  sub  voce. 

4.  Rapalje  &  Lawr.  Law  Diet.,  sub  voce. 
And  see  the  title  House  of  Refuge  and  Cor- 
rection. 

Marine  Insurance.  (See  also  the  title  Marine 
Insurance.) — In  Murray  v.  Harmony  F.  & 
M.  Ins.  Co.,  58  Barb.  (N.  Y.)  15,  it  is  said: 
"A  detention  arises  when  there  is  no  intention 
to  appropriate,  and  in  fact  no  appropriation  to 
the  detainer's  use,  but  where  the  property  is 
either  simply  held  as  a  hostage,  as  it  were,  for 
the  payment  of  ransom,  or  for  the  purpose  and 
as  a  means  of  obtaining  some  ulterior  object, 
such  as  for  the  suspension  of  commerce  with 
a  port  by  embargo  or  blockade,  which  detains 
a  vessel  in  that  port,  or  for  the  exercise  of  the 
right  of  search."  See  also  Archibald  v.  Mer- 
cantile Ins.  Co.,  3  Pick.  (Mass.)  74.  Hostile 


detention  was  held  equivalent  to  "  seizure  "  in 
Johnston  v.  Hogg,  10  Q.  B.  Div.  432. 

Detention  by  Ice.  —  Where  a  charter-party 
allowed  a  certain  number  of  laying  days  to 
the  charterer,  but  contained  this  exception: 
"  detention  by  ice  and  quarantine  not  to  be 
reckoned  as  laying  days,"  in  a  suit  against  the 
charterer  the  question  arose  whether  the  days 
during  which  the  river  above  the  port  of  load- 
ing was  frozen,  though  the  port  itself  was 
free,  were  to  be  reckoned  as  lay  days,  in  which 
case  the  plaintiff  was  entitled  to  recover,  or 
were  to  be  considered  as  within  the  exception 
"  detention  by  ice."  It  was  contended  on  be- 
half of  the  plaintiff  that  the  words  "  detention 
by  ice  not  to  be  reckoned  as  lay  days  "  must 
be  construed  with  reference  to  the  object  for 
which  in  the  preceding  clause  the  lay  days 
were  stated  to  be  allowed,  viz.,  for  loading  and 
unloading,  and  that  no  obstruction  by  ice  is 
within  the  meaning  of  those  words,  except  an 
obstruction  by  ice  in  contact  with  or  near  or 
about  the  ship,  and  interposing  such  a  barrier 
against  the  access  of  lighters  alongside  of  her 
as  practically  to  prevent  or  interrupt  the 
actual  work  of  loading.  For  the  defendant  it 
was  contended  that,  regard  being  had  to  the 
circumstances  under  which  shipments  take 
place  at  the  mouth  of  the  river,  and  particu- 
larly to  the  fact  that  the  storehouses  which 
supply  grain  to  ships  lying  at  the  port  are  at  a 
distance  of  about  one  hundred  miles  there- 
from, the  words  "  detention  by  ice  "  must  be 
taken  to  include  not  only  the  prevention  and 
interruption  by  ice  of  the  actual  work  of  load- 
ing, i.  e.,  of  bringing  alongside  the  ship  in 
lighters  and  transferring  from  them  to  the  ship, 
cargo  brought  down  to  the  port  in  fulfilment 
of  the  charter-party,  but  also  the  delaying  of 
the  ship's  loading,  by  reason  of  the  detention 
by  ice,  of  lighters  during  any  part  of  the  time 
allowed  for  loading  and  unloading,  and  at  any 
distance  from  the  port.  And  the  court,  Slack- 
burn,  J.,  held  that  this  exception  to  the  char- 
ter-party, whereby  "  detention  by  ice  "  is  not 
to  be  reckoned  as  laying  days,  applies  where 
the  ice  not  only  renders  access  to  the  ship  im- 
practicable in  the  port  itself,  but  blocks  up  a 
river  by  means  of  which  alone  the  intended 
cargo  can  be  conveyed  to  the  port.  Hudson 
V.  Ede,  8  B.  &  S.  639,  L.  R.  2  Q.  B.  566. 
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Definitions. 


DETER.  —  To  deter  is  to  discourage  or  stop  by  fear ;  to  stop  or  prevent 
from  acting  or  proceeding  by  danger,  difficulty,  or  other  consideration  which 
disheartens  or  countervails  the  motive  for  an  act.* 

DETERGENT.  —  Having  the  property  or  quality  of  cleansing  or  cleaning.* 

DETERMINABLE.  —  See  note  3. 

DETERMINABLE  FEES.  (See  also  the  title  ESTATES.)  —  Determinable 
fees  are  "  fees  which  are  liable  to  be  determined  by  some  act  or  event  expressed 
on  their  limitation  to  circumscribe  their  continuance,  or  inferred  by  law  as 
bounding  their  extent."'* 

DETERMINE  —  DETERMINATION.  —  I.  To  determine  means  to  fix 
permanently;    to    settle;    to    adjust;*    to    terminate    or    bring    to  an 


But  in  Kay  v.  Field,  10  Q.  B.  Div.  242,  it 
was  held,  where  the  loading  was  delayed  by 
frosts,  which  covered  with  ice  the  junction 
canal  from  the  agent's  wharf  to  the  dock  and 
prevented  the  passage  of  lighters  through  the 
waters  to  the  dock,  that  a  provision  in  a  char- 
ter-party, that  "  detention  by  frosts  "  was  not 
to  be  reckoned  as  lay  days,  did  not  apply. 
Lindley,  J.,  distinguished  Hudson  v.  Ede.  L. 
R.  2  Q.  B.  566,  L.  R.  3  Q.  B.  412,  cited  supra, 
as  follows:  "  The  case  of  Hudson  v.  Ede  is 
the  only  case  cited  bearing  on  the  point,  and 
that  shows  that  this  stipulation  in  case  of  de- 
tention ought  not  to  be  applied  to  the  present 
case.  In  Hudson  v.  Ede,  the  act  of  loading 
must  be  considered  as  having  begun  at  a  far- 
ther place  than  at  the  port  of  Sulina.  The 
Chief  Baron  adds  this  at  the  end  of  his  judg- 
ment: '  My  brother  Willes  has  observed,  and 
we  agree  with  him  in  opinion,  that  whenever 
there  was  no  access  to  the  ship  by  reason  of 
ice  from  any  one  of  the  storing  places  from 
which  merchandise  was  conveyed  direct  to  the 
ship,  the  exception  in  the  charter-party  would 
apply.'  That  was,  I  think,  the  real  ratio  deci- 
dendi of  that  case,  and  as  the  facts  of  the  pres- 
ent case  do  not  bring  it  within  that  principle 
the  judgment  must  be  reversed." 

1.  Printup  V.  Alexander,  6g  Ga.  556,  in 
which  case  it  was  held  that  fraud  which  will 
relieve  the  bar  of  the  statute  of  limitations 
must  be  such  as  debars  or  deters  the  plaintiff 
from  his  action.  Sec  generally  the  title  Limi- 
tation OF  Actions. 

2.  Buckan  v.  McKesson,  7  Fed.  Rep.  100. 
This  was  a  patent  case. 

3.  Lease,  (See  generally  the  titles  Landlord 
AND  Tenant;  Leases.)  —  A  demise  for  "  a  term 
of  three  years  determinable  on  a  six  months' 
previous  notice  to  quit,  otherwise  to  continue 
from  year  to  year,  until  the  term  shall  cease  by 
notice  to  quit  at  the  usual  times,"  was  held  a 
demise  for  three  years  certain,  determinnhle 
at  the  end  of  that  period  by  six  months'  pre- 
vious notice;  and  if  not  determined,  a  subsist- 
ing tenancy  from  year  to  year;  —  in  opposi- 
tion to  the  contention  that  determinnhle 
signifies  "  capable  of  being  determined  before 
the  term  of  three  years  expires."  Jones  v. 
Nixon,  I  H.  &  C.  4S. 

4.  McLane  v.  Bovee,  35  Wis.  36,  ijuotint;  i 
Washb.  Real  Prop.  C2.    Sec  also  People 
White,  II  Barb.  (N.  Y.)  28;   Vantongeren  v. 
Hcffcrnan,  i;  Dakota  222. 

6.  Determine  and  Prescribe.  —  Field  v. 
Auditor,  83  Va.  882,  where  the  provisions  of 
the  Fir^inia  Constitution  that  the  attorney- 
general  shall  receive  such  compensation  "  as 


may  be  prescribed  by  law,"  and  that  the  salary 
of  the  secretary,  treasurer,  and  auditor  of  the 
stale  "  shall  be  determined  by  law,"  were 
considered.  It  was  argued  that  there  was  a 
distinction  between  the  words  "prescribed  " 
and  determined,  as  used  in  these  provisions. 
The  court  said:  "  This  distinction  is  far  from 
clear.  Mr.  Webster  defines  '  prescribe  '  thus: 
'  To  set  down  authoritatively;  to  order,  to  di- 
rect, to  dictate,  to  appoint;'  while  he  defines 
determine  thus:  '  To  fix  permanently,  to 
settle,  to  adjust.'  To  set  down  authorita- 
tively, and  to  fix  permanently  or  to  settle,  do 
not  admit  of  a  wide  distinction.  But  if  the 
framers  of  our  constitution  had  intended  to 
provide  that  the  salary  of  the  attorney-general 
should  not  be  diminished  during  his  term  of 
office,  it  may  be  reasonably  argued  that  they 
would  have  so  provided  in  that  instrument  in 
plain  terms;  for  by  the  twenty-second  section 
of  the  same  article  of  the  constitution  it  is 
provided  as  to  the  salary  of  judges:  '  shall  re- 
ceive such  salary  and  allowance  as  may  be 
determined  by  law,  the  amount  of  which  shall 
not  be  diminished  during  their  term  of  office.' 
Here  they  intended  that  the  salary  shall  be 
fixed  beforehand  and  not  altered;  and  they  do 
not  use  the  word  '  prescribe,'  but  the  word 
determine,  as  had  been  used  as  to  slate 
officers.  But  while  the  word  '  prescribe  '  is 
used  as  to  the  salary  of  the  attorney-general, 
the  same  word  is  employed  a  few  lines  above 
in  speaking  of  the  compensation  and  tenure 
of  office  of  the  officers  of  this  commonwealth. 
We  think  the  duty  of  prescribing  the  salary  of 
the  attorney-general  is  a  legislative  duty  and 
devolves  upon  the  law-making  power;  and, 
there  being  in  the  constitution  no  limitation 
provided  against  its  exercise,  it  was  within  the 
power  of  the  general  assembly  to  pass  the  act 
diminishing  his  salary,  to  take  effect  as  this 
did,  after  the  passage  of  the  act." 

Police  Department. —  In  Slate  Police 
Com'rs,  14  Mo.  App.  303,  it  was  held  that  a 
power  to  appoint  a  chief  of  police  for  such 
time  as  the  board  should  determine  did  not  in- 
clude the  power  to  discharge  and  appoint  a 
chief  of  police  at  the  board's  pleasure.  The 
court  sai<i:  "  If  it  were  the  actual  service 
which  the  board  is  empowered  lo  determine, 
there  might  be  some  propriety  in  attaching  to 
the  word  used  a  signification  of  closing,  con- 
cluding, or  ending,  instead  of  that  one  more 
commonly  understood,  which  implies  a  fixing, 
settling,  or  deciding  upon.  Rut  the  time 
which  the  board  shall  determine  is  coupled 
with  the  appointment,  and  not  with  the  serv- 
ice. To  determine  this  time  as  directed  is  to 
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end.'     II.  To  determine  is  to  perform  a  judicial  act.* 

DETINUE.  —  See  6  Encyc.  OF  PLEADING  AND  Practice  643. 
DEVASTAVIT.    (See  also  the  titles  Executors  AND  ADMINISTRATORS ; 
AVas  i'E.)  —  A  devastavit  occurs  whenever  an  executor  or  administrator  wastes 
the  assets  of  the  estate,  and  it  consists  of  any  act,  omission,  or  mismanagement, 


fix,  settle,  or  decide  what  it  shall  be,  as  an  ad- 
dendum qualifying  the  effect  of  the  appoint- 
ment. In  this  relation  it  becomes  a  time 
necessarily  prospective  and  future." 

School  Books,  (See  generally  the  title 
Schools.)  —  A  statute  provided  that  each 
board  of  education  should  determine  the 
studies  to  be  pursued  and  the  text-books  to  be 
used.  In  construing  this  statute  it  is  said: 
■"  What  is  the  meaning  of  the  word  determine, 
as  here  used,  or  what  operation  and  effect 
ought  to  be  given  to  it?  When  taken  in  con- 
nection with  the  purpose  of  the  law  *  *  * 
and  the  subject-matter  to  which  it  relates, 
*  *  *  it  is  manifest  that  the  word  deter- 
mine must  mean  something  more  than  investi- 
gating and  arriving  at  a  conclusion  by  mental 
processes,  although  these  are  embraced. 
Official  action  is  contemplated  and  required,  to 
give  a  practical  effect  to  the  word,  and  the  in- 
junction to  do  this  is  mandatory  upon  the 
board;  and,  in  order  that  those  who  must  obey 
may  know  the  will  of  the  board,  it  is  necessary 
that  it  should  be  declared  in  such  a  way  that 
it  may  be  known."  State  v.  Board  of  Educa- 
tion, 35  Ohio  St.  36S.  See  also  State  v.  State 
Board  of  Education,  i8  Nev.  178. 

1.  To  Become  Void  and  Determine.  —  Sharp  v. 
Curds,  4  Bibb  (Ky.)  548,  where  it  is  said :  "  We 
do  not  mean  to  say  that  'to  become  void, 
and  '  to  be  determined '  are  convertible 
phrases.  The  former,  however,  difTers  from 
the  latter  only  as  a  species  differs  from  its 
genus,  and  must  therefore  be  included  in  it; 
for  to  say  that  a  thing  '  has  become  void  ' 
necessarily  implies  that  it  has  in  effect  been 
terminated  or  brought  to  an  end;  but  the  ex- 
pression applies  only  to  its  end  or  termination 
in  one  specific  mode;  whereas,  to  say  that  a 
thing  '  has  hcf.n  detertnlned,'  though  it  clearly 
imports  simply  that  the  thing  has  been  termi- 
nated or  brought  to  an  end,  yet  the  expression 
is  generic  in  its  nature,  and  comprehends 
every  mode  of  terminating  or  bringing  a  thing 
to  an  end." 

2.  New  Jersey  R.,  etc.,  Co.  v.  Suydam,  17 
N.  J.  L.  47. 

Adjudge  and  Determine  Synonymous.  —  See 
Edwards  v.  Hellings,  99  Cal.  215.  See  also 
Adjudged,  vol.  i,  p.  640. 

But  with  regard  to  the  statement  by  the 
judges  that  they  were  not  to  determine  the 
privilege  of  the  high  court  of  Parliament  be- 
fore which  they  were  called  to  advise,  Lord 
Ellenborough  said:  "  Surely  the  word  deter- 
mine was  not  there  meant  to  be  used  by  them 
in  the  sense  of  '  adjudge;'  but  they  meant  to 
say  no  more  than  this:  You,  the  lords'  house, 
ask  our  opinion  upon  a  question  concerning 
privilege  of  Parliament  before  you ;  but  we  are 
not  to  determine  that  question;  that  is,  we  are 
not  to  give  you  any  determinate  purpose  upon 
that  subject.  The  question  was  not  addressed 
to  them  as  to  persons  who  were  to  determine 
or  adjudge  upon  it,  but  as  advisers  to  the 
lords  on  the  law.    They  say,  in  effect:  It  is 


not  a  proper  subject  for  us  to  enter  into;  it 
properly  belongs  to  yourselves;  and  therefore 
it  is  not  for  us  to  advise  you  upon  it."  Bur- 
dett  V.  Abbott,  14  East  29. 

Hear  and  Determine.  —  See  He.\r. 
Determination  of  an  Action.  (See  also  the  title 
Final  Judgments  and  Decrees;  and  see  2 
Encyc.  OK  Pl.  and  Pr.  52.)  —  In  Whitfield  v. 
Broadway,  etc.,  R.  Co.,  25  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  59,  it  was  held  that  an  appeal  would  not 
lie  to  the  court  of  common  pleas  from  an  order 
of  the  city  board  affirming  a  judgment.  The 
court  said:  "  An  actual  determination  in  an 
action  is  the  judgment  rendered  therein,  and 
not  an  order  for  judgment.  And  this  applies 
as  well  to  the  judgment  entered  upon  the 
order  of  a  general  term  as  it  does  to  a  judg- 
ment in  the  first  instance." 

A  having  recovered  in  an  action  against  B, 
proceedings  were  stayed  on  B's  giving  security 
for  the  amount,  and  B  entered  into  a  bond 
with  a  condition  that  "  if  the  determination  of 
the  action  should  be  in  favor  of  the  plaintiff," 
and  B  should  pay  the  money,  the  bond  should 
be  void.  A  rule  was  obtained  on  a  point  re- 
served at  the  trial  to  set  aside  the  verdict,  but 
this  was  afterwards  discharged.  B  gave 
notice  of  appeal  under  the  Common  Law  Pro- 
cedure Act,  but  no  bail  was  put  in,  nor  any 
further  steps  taken  by  B  for  over  a  year,  when 
an  action  was  commenced  on  the  bond.  It  was 
held  that  there  was  a  "  determination  of  the 
action  in  favor  of  the  plaintiff."  The  court. 
Lush,  J.,  said:  "  We  are  of  opinion  that,  as 
there  was  at  the  commencement  of  this  action 
a  judgment  in  favor  of  the  plaintiff',  and  there 
was  no  stay  of  execution  on  that  judgment, 
such  a  state  of  things  amounts  to  a  determina- 
tion of  the  action  in  favor  of  the  plaintiff  within 
the  meaning  of  the  condition.  Had  the  de- 
fendant, by  putting  in  bail  or  otherwise,  ob- 
tained a  stay  of  execution  on  the  judgment, 
we  are  disposed  to  think  that  then,  though 
there  would  still  have  been  a  valid  judgment  in 
favor  of  the  plaintiff,  there  would  not  have 
been  such  a  determination  of  the  action  in  his 
favor  as  is  contemplated  by  the  condition  of 
this  bond.  But  where,  as  in  this  case,  the 
plaintiff  has  obtained  a  judgment  in  his  favor, 
and  is  in  a  condition  to  enforce  it  b)'  execu- 
tion, the  action,  as  far  as  he  is  concerned,  may 
be  properly  said  to  be  determined  in  his  favor, 
and  unless  the  amount  mentioned  in  the  con- 
dition is  paid,  the  bond  is  forfeited."  Burn- 
aby  V.  Earle,  L.  R.  9  Q.  B.  490. 

An  order  for  final  judgment  for  the  plaintiff 
and  denying  the  defendant's  motion  for  judg- 
ment, being  merely  interlocutory,  is  not  ap- 
pealable on  the  ground  that  it  "  determines 
the  action."  "  On  the  contrary,  it  orders  a 
judgment  which  will  determine  the  action,  and 
from  which  an  appeal  may  be  taken."  Mur- 
ray v.  Scribner,  70  Wis.  228. 

In  Atlantic,  etc.,  R.  Co.  v.  U.  S.,  76  Fed. 
Rep.  193,  it  is  said:  "  Recurring  now  to  the 
definitions  adopted  in  plaintiff's  brief,  we  find 
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by  which  the  estate  suffers  loss ;  or  a  devastavit  may  result  from  the  payment 
of  claims  which,  by  the  exercise  of  proper  diligence,  the  administrator  might 
have  asserted  to  be  unjust  or  illegal.* 

DEVTATION.  (See  also  the  title  Deviation  ix  M.\rixe  Insurance,  post, 
and  references  there  given.j  —  See  note  2. 

that  some  of  them  at  least,  in  harmony  with 
the  two  cases  above  cited  [Illinois  Cent.  R.  Co. 
V.  People,  I08  U.  S.  541;  Ruggles  v.  Illinois, 
108  U.  S.  536],  strongly  negative  the  idea  that 
the  word  determine  signifies  final,  conclusive 
action.  For  instance,  one  of  the  definitions  is, 
to  decide;  as,  the  court  determined  the  cause. 
Now,  all  know  that  the  decision  of  a  court  may 
or  may  not  be  final,  and  to  say  that  the  court 
has  determined  a  case  does  not  always,  or  even 
usually,  imply  that  the  decision  is,  in  law,  an 
end  of  the  litigation.  Indeed,  this  inference 
would  not  be  legitimate  in  any  case  where  the 
court  rendering  the  decision  is  generally  sub- 
ordinate to  another  tribunal;  and  such,  so  far 
as  rates  of  transportation  are  concerned,  is 
practically  the  relation  between  a  board  of 
directors  of  a  railroad  company  and  the  legisla- 
ture of  the  government  within  whose  juris- 
diction the  company  operates." 

Where  a  judge,  on  a  number  of  facts  stated, 
orders  a  verdict,  there  is  no  "  determination 
or  direction  of  the  judge  in  point  of  law,"  to 
which  an  appeal  lies.  "  If,  in  coming  to  a 
right  conclusion,  the  judge  lays  down  some 
proposition  of  law  erroneously,  I  do  not  think 
there  is  such  a  '  determination  in  point  of 
law  '  as  the  legislature  meant  to  be  a  ground 
of  appeal.  I  must  confess  I  do  not  very  well 
see  how  there  can  be  an  appeal  against  the 
'  determination  or  direction  of  the  judge  in 
point  of  law,'  where  the  parties  do  not  choose 
to  have  a  jury."  Templeman  v.  Haydon,  12 
C.  B.  513,  74  E.  C.  L.  513. 

Insurance.  (See  also  the  title  Marine  Insur- 
ance.)—  The  term  "  determination  of  the  risk 
insured  "  in  a  policy  of  insurance  means 
"  that  determination  of  it  which  is  occasioned 
by  the  loss  or  safe  arrival  of  the  thing  in- 
sured, or  by  the  final  end  and  conclusion  of 
the  voyage."  Kensington  r.  Inglis,  8  East 
2gi. 

Determination  of  Tenancy.  —  A  statute  pro- 
vided that  where  a  landlord  had  a  claim 
against  h's  tenant  for  waste  or  breach  of  cove- 
nant, he  might  serve  notice  on  the  tenant  be- 
fore the  determination  of  the  tenancy,  or 
within  fourteen  days  thereafter.  In  constru- 
ing this  provision  the  court  said:  "  I  entertain 
nr)  doubt  that  the  words  '  determination  of  the 
tenancy  '  there  mean  the  end  of  the  tenant's 
holding,  and  not  the  time  at  which  by  the 
terms  of  the  contract  between  the  landlord 
and  tenant  the  tenancy  is  expressed  to  come 
to  an  end.  That,  I  think,  is  the  fair  construc- 
tion of  the  clause,  because  if  the  words 
'  determination  of  the  tenancy  '  meant  the 
time  specified  in  the  contract  for  the  tenancy 
to  determine,  the  landlord  could  not  claim 
against  the  tenant  in  respect  of  waste  or  breach 
of  covenant  or  agreement  committed  whilst 
the  tenant  was  holding  over  part  of  the  farm 
under  the  custom  of  the  country."  /«  /v 
Paul,  24  Q.  B.  Div.  250.  See  generally  the 
titles  Landlord  and  Tenant;  Waste. 

Same  —  Determination  and  Termination.  —  The 
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determination  of  a  term  or  estate  has  been 
held  the  same  thing  as  its  termination,  and 
does  not  mean  premature  extinction,  but  the 
coming  to  an  end  in  any  way  whatever.  St. 
Aubyn  v.  St.  Aubyn,  30  L.  J.  Ch.  920;  i  Dr.  & 
Sm.  611.  So,  hy  the  Jtng-/is/i  Agricultural  Hold- 
ings Act,  "  the  determination  of  tenancy  "  is 
defined  to  mean  "  the  cesser  of  a  contract  of 
tenancy  by  reason  of  effluxion  of  time,  or 
from  any  other  cause,"  and  therefore  it  has 
been  held  that  where  a  custom  authorized  the 
retention  of  part  of  a  farm  for  a  period  beyond 
the  prescribed  term  of  letting,  the  determina- 
tion of  a  tenancy  within  that  act  is  not  accom- 
plished until  that  further  period  has  expired. 
R.  v.  Maconochie,  34  S.  J.  64.  See,  however, 
Beavan  v.  Delahay,  i  H.  Bl.  5;  Knight  -■. 
Benett,  3  Bing.  366. 

1.  Devastavit  —  Executors  and  Administrators. 
—  Ayers  Lawrence,  59  X.  Y.  197;  Beardsley 
V.  Marsteller,  120  Ind.  320;  McGlaughlin  i\ 
McGlaughlin,  (W.  Va.  1897)  27  S.  E.  Rep.  378; 
Ridgway  v.  Kerfoot,  22  Mo.  App.  664;  Van' 
Horn  V.  Teasdale,  9  N.  J.  L.  379;  Clift  f. 
White,  12  N.  Y.  531. 

Devastavit  is  defined  by  the  books  and  legal 
lexicographers  to  be  a  wasting  of  the  estate; 
a  misapplication  of  the  assets.  Howe  -■. 
People,  7  Colo.  App.  535. 

Devastavit  is  a  violation  of  duty  by  the  ex- 
ecutor or  administrator  such  as  renders  him 
personally  responsible  for  mischievous  con- 
sequences; a  wasting  of  the  assets;  a  mis- 
management of  the  estate  and  effects  of  the 
deceased  in  squandering  and  misapplying  the 
assets,  contrary  to  the  duty  imposed  on  the 
executor  or  administrator.  Steel  v.  Holladay, 
20  Oregon  70. 

"  The  application  of  the  assets  to  the  pay- 
ment of  claims  which  do  not  of  themselves 
afford  prima evidence  of  their  validity,  or, 
if  affording  such  evidence,  which  he  knows, 
or  has  good  reason  to  believe,  or  the  means  of 
ascertaining  by  proper  diligence,  to  be  unjust 
or  illegal,  is  a  devastavit."  Teague  7'.  Corbitt, 
57  Ala.  539,  540. 

Other  Fiduciaries.  —  The  term  is  sometimes 
applied  to  a  misapplication  of  funds,  or  a  wast- 
ing of  the  estate,  by  other  fiduciaries  than  ex- 
ecutors and  administrators,  c.  g.,  a  guardian. 
Robinson  v.  Pebworth,  71  Ala.  240.  See  gen- 
erally the  titles  Gi  ardian  and  Ward;  TRt  srs 
and  Tri  stees. 

2.  Deviation,  in  an  act  forbidding  the  devia- 
tion by  a  railway  company  of  more  than  a 
certain  distance  from  the  line  delineated  on 
their  deposited  plans,  "  is  to  be  taken  with 
reference  to  the  line  of  railway  only;  that  is, 
that  the  line  of  railway  actually  laid  down 
shall  not  deviate  more  than  one  hundred  yards 
from  the  line  laid  down  and  delineated  in  the 
Parliamentary  plans,  the  medium  filum  -.'ifr  of 
each  being  the  commencement  and  termina. 
tion  in  measuring  those  one  hundred  yards." 
Doe  V.  North  Staffordshire  R.  Co.,  if)  Q.  B.  537, 
71  E.  C.  L.  537. 
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I.  Definition  and  General  Peinciples  —  Definition.  —  Deviation,  in  the  law 
of  marine  insurance,  is  generally  defined  to  be  a  voluntary  departure,  without 
necessity  or  reasonable  cause,  from  the  regular  and  usual  course  of  the  voyage 
insured.* 

More  Comprehensive  Definition.  —  It  is,  perhaps,  better  defined  to  be  any  unneces- 
sary or  unexcused  departure  from  the  usual  course  or  general  mode  of  carry- 
ing on  the  voyage  insured.*  This  definition,  it  will  be  perceived,  includes  not 
only  deviations  from  the  physical  course  of  the  voyage,  but  variations  in  the 
mode  of  carrying  it  on.  The  first  of  these  meanings  was  the  original  meaning 
of  deviation.^  Then  delays  in  prosecuting  the  voyage,  being  like  a  deviation, 
in  that  there  is  present  the  same  element  of  varj'ing  the  risk,  were  spoken  of 
as  "equivalent  to  a  deviation"  *  or  as  a  deviation  simply,'*  and  a  beginning 
in  the  extension  of  the  meaning  of  the  word  having  thus  been  made,  the  pro- 
cess was  continued,  and  other  "departures  from  the  usual  mode  of  carrv^ing 
on  the  voyage,"  such  as  towing  another  vessel,  were  held  to  be  deviations.** 


1.  Definition  of  Deviation —  United  Slates. — 
Hostetter  v.  Park,  137  U.  S.  30;  Ilostetier  ■<'. 
Gray,  11  Fed.  Rep.  179;  Bond  v.  The  Brig 
Cora,  2  Wash.  (U.  S.)  80,  2  Pet.  .'\dm.  361; 
Coles  V.  Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159; 
Warder  v.  La  Belle  Creole,  i  Pet.  .\dm.  31. 

Maryland.  —  Riggin  v.  Patapsco  Ins.  Co.,  7 
Har.  &  J.  (Md.)  279,  16  Am.  Dec.  302. 

Massachusetts. — Coffin  v.  Newburyport  Ma- 
rine Ins.  Co.,  9  Mass.  436;  Burgess  v.  Equi- 
table Marine  Ins.  Co.,  126  Mass.  70,  30  Am. 
Rep.  654,  8  Ins.  L.  J.  103;  Amsinck  z\  Amer- 
ican Ins.  Co.,  129  Mass.  1S5. 

Missouri.  —  Settle  v.  St.  Louis  Perpetual 
Marine,  etc.,  Ins.  Co.,  7  Mo.  379. 

jVew  York.  —  Lawrence  v.  Ocean  Ins.  Co., 
II  Johns.  (N.  Y.)  241;  Foster  v.  Jackson  Ma- 
rine Ins.  Co.,  I  Edm.  Sel.  Cas.  (N.  Y.)  290. 

Pennsylvania.  —  Snowden  v.  Phoenix  Ins. 
Co.,  3  Binn.  (Pa.)  457. 

Viri^inia.  —  Marine  Ins.  Co.  v.  Stras,  I 
Munf'.  (Va.)  408. 

2.  Fernandez  v.  Great  Western  Ins.  Co.,  3 
Robt.  (N.  Y.)  457;  Phoenix  F.  Ins.  Co.  v. 
Cochran,  51  Pa.  St.  146,  15  Am.  L.  Rev.  108. 

A  deviation,  in  the  legal  sense  of  that  term, 
may  be  defined  to  be  any  unnecessary  or  un- 
excused departure  from  the  usual  course  or 
general  mode  of  proceeding  towards  the  origi- 
nal terminus  ad  quern  of  the  insured  voyage,  so 
that  the  risk  is  altered,  although  it  be  not 
aggravated,  by  such  departure,  r  Arnould  on 
Marine  Insurance  (6th  ed.)  450. 

Other  Definitions,  —  In  Warder  v.  La  Belle 
.  Creole,  I  Pet.  Adm.  31,  the  court  said:  "A 
deviation  is  not  merely  the  unnecessary  going 
out  of  the  track,  or  course  usually  taken,  but 
it  is  also  a  departure  from  either  the  express 
or  implied  terms  of  the  contract." 

In  New  York  Firemen  Ins.  Co.  v.  Law- 
rence. 14  Johns.  (N.  Y.)  46,  the  chancellor 
said:  "  Deviation  is  not  a  change  of  the  voy- 
age, but  of  the  proper  and  usual  course  in 
performing  it." 

In  Amsincke  7/.  American  Ins.  Co.,  129  Mass. 
185,  9  Ins.  L.  J.  581,  Endicott,  J.,  said:  "Any 
departure  from  the  route  named  in  the  policy 
to  a  port  or  place  not  named,  and  any  delay  in 
prosecuting  the  voyage  without  necessity  or 
just  cause,  or  any  delay  at  a  port  named  m  the 
policy,  for  the  prosecution  of  business  not  con- 
nected with  the  business  of  the  voyage,  or  any 


unreasonable  delay  at  such  port  in  prosecuting 
the  business  of  the  voyage,  is  a  deviation." 

Deviation  is  unnecessarily  or  without  suffi- 
cient reason  going  off  the  usual  course  of  the 
voyage  (if  there  be  such),  or  otherwise  what  the 
master  deems  the  most  direct  or  expeditious 
and  convenient  course,    i   Phillips  on  Ins., 

1000. 

A  deviation  is  a  varying  from  the  route  in- 
sured against  without  necessity  or  just  cause 
after  the  risk  has  begun.  Audenreid  v.  Mer- 
cantile Mut.  Ins.  Co.,  60  N.  Y.  482,  19  Am. 
Rep.  204. 

Variations  of  Kisk  Essential.  —  "  To  establish 
a  deviation,  the  fact  must  appear  that  the 
risks  insured  against  were  increased  or  varied 
without  necessity  or  reasonable  cause." 
Sandford,  J.,  in  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  48. 

A  deviation  is  the  increasing  or  varying  of 
the  risks  insured  against,  without  necessity  or 
reasonable  cause.  Bell  r.  Western  Marine, 
etc.,  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec. 
542;  Settle  V.  St.  Louis  Perpetual  Marine,  etc., 
Ins.  Co.,  7  Mo.  379,  citing  Phillips  on  Ins.  480. 

3.  See  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio 
St.  341,  27  Am.  Rep.  455,  quoting  2  Parsons  on 
Marine  Ins.  i,  where  it  is  said:  "Although 
'  deviation  '  in  the  law  of  insurance  originally 
meant,  no  doubt,  only  a  departure  from  the 
course  of  the  voyage,  it  is  now  always  under- 
stood in  the  sense  of  any  material  departure 
from,  or  change  in,  the  risks  insured  against, 
without  just  cause.'  " 

4.  Lord  Mansfield  in  Hartley  v.  Buggin,  3 
Doug.  39,  26  E.  C.  L.  29. 

5.  See  infra,  this  title,  What  Constitutes 
Deviation  —  Delay. 

6.  See  infra,  this  title,  //'//, Constitutes 
Deviation  —  Towing. 

The  enlargement  of  the  meaning  of  the  word 
"  deviation  "  is  traced  by  Mr.  Simon  Grcenleaf 
Croswell  in  an  article  in  15  Am.  L.  Rev.  108. 

In  Merchants'  Ins.  Co.  v.  Algeo,  32  Pa.  St. 
330,  where,  according  to  the  terms  of  the  pol- 
icy, boats  insured  for  a  river  voyage  were  to 
be  towed  after  passing  a  certain  point  on  the 
voyage,  it  was  held  that  the  underwriters  were 
discharged  because  the  boats  proceeded  three 
miles  beyond  the  agreed  point  before  arrang- 
ing to  be  towed.  The  court  said'  "A  voyage 
that  is  insured  must  be  so  conducted  as  not  to 
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Operation  of  Deviation.  —  Since  a  deviation  constitutes  a  variation  in  the  risk 
undertaken  by  the  underwriter,  it  effects  his  discharge.*  And  it  is  not 
material  that  the  risk  was  not  increased  by  the  deviation,  for  however  this  may 
be,  tlie  insured  has  a  right  to  stand  upon  his  contract  and  say,  "I  never  under- 
took this  risk.    Non  luce  in  fa'dcra  veni.''  * 

River  and  Lake  Navigation.  —  The  doctrine  of  deviation  appHes  to  river  and  lake 
navigation.'* 

Insurance  on  Cargo  is  subject  to  the  same  principles  with  reference  to  devia- 
tion as  insurance  on  ship.'* 

Applications  to  Subjects  Other  than  Insurance.  —  The  doctrine  of  deviation  is  appli- 
cable to  contracts  of  bottomry  and  of  carriage  by  sea,  as  well  as  to  contracts 
of  insurance.  A  lender  on  bottomry  bond  is  not  to  bear  losses  proceeding  from 
an  unjustifiable  deviation,*  and  if  such  a  deviation  occurs,  the  bond  becomes 
payable  immediately,  and  the  lender  is  discharged  from  ulterior  risks.®  The 


change  the  risk  insured  against.  If  the  usual 
mode,  or  the  agreed  mode  of  conducting  it,  be 
changed  without  a  necessity  arising  from  a 
danger  insured  against,  the  risk  is  changed." 

Deviation  and  Departure  Synonymous. —  In 
Phcenix  F.  Ins.  Co.  v.  Cochran,  51  Pa.  St.  143, 
the  District  Court,  in  an  opinion  which  was 
approved  by  the  Supreme  Court,  said:  "  The 
terms  '  deviation  '  and  '  departure  '  are  used 
in  most  cases  as  synonymous,  the  one  being 
used  to  express  a  variation  from  the  usual 
course  or  conduct  of  the  voyage,  the  other  to 
denote  some  other  violation  of  the  contract  of 
insurance  while  touching  at  intermediate 
ports,  but  both  meaning  nothing  more  nor  less 
than  a  violation  of  some  express  or  implied 
provisions  of  the  contract." 

Changing  Master  a  Deviation.  —  In  Tennessee 
Marine,  etc.,  Ins.  Co.  v.  Scott,  14  Mo.  46,  a 
clause  was  inserted  in  a  policy  of  insurance 
requiring  notice  to  be  given  to  insurers  in  case 
of  change  of  master.  The  master  being  sick, 
another  was  substituted  without  notice,  and 
while  under  his  charge  the  boat  was  lost  on 
account  of  a  peril  insured  against.  The  court 
held  the  substitution  of  another  master 
without  notice  to  be  a  change  of  risk  analo- 
gous to  a  deviation  and  discharging  the  un- 
derwriters. The  above  case  was  affirmed  in 
Eddy  V.  Tennessee  Marine,  etc.,  Ins.  Co.,  21 
Mo.  587. 

Taking  On  Deck  Load, —  It  is  believed  that 
taking  on  a  deck  load  which  affects  the  trim  or 
encumbers  the  deck  of  a  vessel  will  be  a  de- 
viation. See  article  by  Mr.  Simon  Greenleaf 
Crosswell,  in  15  Am.  L.  Rev.  117;  and  see  also 
Hughes  V.  Union  Ins.  Co.,  3  Wheat.  (U.  S.) 
159,  where  this  is  intimated. 

1.  See  infra,  this  title,  Effect  of  Deviation. 

2.  Increase  of  Risk  Not  Essential.  —  African 
Merchants'  Co.  v.  British,  etc..  Marine  Ins. 
Co.,  L.  R.  8  Exch.  154,  where  Blackburn,  J., 
said:  ''  The  underwriter  insures  a  particular 
risk,  and  the  assured  has  no  right  to  change  it. 
Whether  he  increases  or  diminishes  it  is  im- 
material; if  he  varies  it  the  underwriter  is 
discharged.  *  *  *  Where  there  is  a  real 
change  of  risk  by  the  employment  or  detention 
of  the  ship  for  some  purpose  wholly  foreign, 
the  underwriter  has  a  right  to  say,  '  I  never 
undertook  this  risk.  Non  hac  in  fcedera  veni.' 
This  proposition  is  entirely  borne  out  by  the 
case  of  Hartley  v.  Buggin,  3  Doug.  39,  26  E.  C. 
L.  29,  where  Lord  Mansfield,  C.  J.,  says:  '  It  is 


not  material  to  constitute  a  deviation  that  the 
risk  should  be  increased.'  "  See  also  Marj'- 
land  Ins.  Co.  v.  Le  Roy,  7  Cranch  (U.  S.)  26; 
Hughes  V.  Union  Ins.  Co.,  3  Wheat.  (U.  S.) 
159;  Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  & 
M.  (Miss.)  340,  41  Am.  Dec.  592;  Child  v.  Sun 
Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  26;  Reed  v. 
Weldon,  12  New  Bruns.  460. 

3.  River  and  Lake  Navigation.  —  2  Pars. 
Marine  Insurance,  4;  Hostetter  Gray,  11 
Fed.  Rep.  179;  Lockett  v.  Merchants'  Ins. 
Co.,  10  Rob.  (La.)  339;  Bell  v.  Western 
Marine,  etc.,  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am. 
Dec.  542;  Natchez  Ins.  Co.  z.  Stanton,  2  Smed. 
&  M.  (Miss.)  340,  41  Am.  Dec.  592;  Settle  :■. 
St.  Louis  Perpetual  Marine,  etc.,  Ins.  Co.,  7 
Mo.  379;  Gazzam  v.  Ohio  Ins.  Co.,  Wright 
(Ohio)  202;  Jolly  V.  Ohio  Ins.  Co.,  Wright  (Ohio) 
539;  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio  St. 
317,  27  Am.  Rep.  465;  Stewart  v.  Tennessee 
Marine,  etc.,  Ins.  Co.,  I  Humph.  (Tenn.)  242. 

Contra.  —  The  case  of  Keeler  v.  Fireman's 
Ins.  Co.,  3  Hill  (N.  Y.)  250,  seems  to  suppose 
the  contrary.  Cowen,  J.,  expressed  the  opin- 
ion that  so  long  as  the  vessel  kept  the  general 
course  of  the  river,  she  did  not  deviate  within 
the  sense  of  the  law,  although  she  should  go 
into  the  wrong  channel  —  one  never  used  be- 
fore for  the  purpose. 

4.  Augusta  Ins.,  etc.,. Co.  v.  Abbott,  12  Md. 
348;  Natchez  Ins.  Co.  f.  Stanton,  2Smed.&M. 
(Miss.)  377,  41  Am.  Dec.  592. 

5.  3  Kent's  Com.  360. 

6.  In  The  Brig  Draco,  2  Sumn.  (U.  S.)  193, 
Story,  J.,  said:  "  There  can  be  no  doubt  that 
if,  after  the  risk  on  the  bottomry  bond  has 
commenced,  the  voyage  or  adventure  is  volun- 
tarily broken  up  by  the  borrower  in  any 
manner  whatsoever,  whether  by  a  voluntary 
abandonment  of  the  voyage  or  adventure,  or 
by  a  deviation,  or  otherwise,  the  maritime 
risks  terminate  and  the  bond  becomes  pres- 
ently payable." 

A  voluntary  change  of  route  or  of  the  voy- 
age discharges  the  lender  from  all  ulterior 
risks,  though  the  ship  should  return  to  her 
legitimate  track.  2  Emerigon  Traite  a  la 
Grosse,  c.  8,  §  4. 

If  the  ship  without  necessity  deviates  from 
the  voyage  described  in  the  bond,  the  lender 
will  not  be  liable  any  more  than  an  insurer  for 
any  loss  that  may  afterwards  happen.  2  Mar- 
shall on  Ins.  756,  757.  See  also  the  title  Bot- 
tomry AND  ReSPONDENTI.\,  vol.  4,  p.  747. 
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DEVIATION. 


In  General. 


effect  of  deviations  upon  contracts  for  carriage  by  sea  has  been  fully  treated 
under  another  title.* 

II.  What  Constitutes  Deviation  —  1.  In  General  —  implied  Conditions  in 
Policy.  —  There  is  an  implied  condition  in  every  policy  of  marine  insurance 
that  the  voyage  shall  be  commenced  and  pursued  throughout  with  all  con- 
venient expedition  and  dispatch,*  and  by  following  the  shortest,  safest,  and 
most  usual  route. ^ 

Interruptions  in  Voyage.  —  If,  from  necessity  or  other  justifiable  cause,  a  ship 
departs  from  her  course,  or  is  prevented  from  prosecuting  her  voyage,  it  is  the 
duty  of  the  master,  as  soon  as  the  obstruction  is  removed,  to  proceed  directly 
and  without  delay  to  his  destination.*  It  is  not  necessary,  however,  for  him 
to  return  to  the  point  of  divergence.* 

Order  of  Visiting  Ports.  —  A  ship  insured  to  several  ports  of  discharge  need  not 
visit  all  the  ports  named,®  but  if  she  elect  to  visit  more  than  one  she  must 
follow  the  order  in  which  they  are  named  in  the  policy.' 


1.  See  the  title  Contracts  of  Affreight- 

MK.NT  AND  Ch ARTER-PARTIF.S,  vol.  7,  p.  I56. 

2.  Implied  Condition  to  Employ  Expedition  and 
Dispatch. —  i  Arnould  on  Marine  Ins.  (6th  ed.) 
450;  3  Kent's  Com.  312;  Hermann  v.  Western 
M.  &  F.  Ins.  Co.,  13  La.  516;  Coffin  v.  New- 
buryport  Marine  Ins.  Co.,  9  Mass.  436;  Par- 
sons V.  Manufacturers'  Ins.-  Co.,  16  Gray 
(Mass.)463;  Audenreid  v.  Mercantile  Mut.  Ins. 
Co.,  60  N.  Y.  482,  19  .\m.  Rep.  204;  Snyder  v. 
Atlantic  Mut.  Ins.  Co.,  95  N.  Y.  ig6,  47  Am. 
Rep.  29;  Reed  v.  Weldon,  12  New  Bruns.  460; 
Spinney  v.  Ocean  Mut.  Marine  Ins.  Co.,  17 
Can.  Sup.  Ct.  Rep.  326,  nffirniiiig  21  Nova 
Scotia  244. 

Dispatch  in  Commencing.  —  In  Palmer  v.  Pen- 
ning, 9  Hing.  460,  23  K.  C.  L.  333,  2  Moo.  &  S. 
624,  Park,  J.,  said:  "  Now  it  is  clear  insur- 
ance law  that  on  a  policy  at  and  from  a  port 
the  vessel  ought  to  be  ready  to  sail  as  soon  as 
she  reasonably  can,  and  is  not  to  lie  in  the  port 
for  months  before  she  takes  her  departure." 
See  also  Himely  v.  South  Carolina  Ins.  Co.,  i 
Mill  (S.  Car.)  154,  12  Am.  Dec.  623. 

3.  Shortest,  Safest,  and  Most  Usual  Route  Im- 
plied.—  I  Phillii)s  on  Ins.  fsth  cd.)  555;  3 
Kent's  Com.  (14th  cd.)3i2;  Hermann  v.  West- 
ern M.  &  F.  Ins.  Co.,  13  La.  516;  Coffin  v. 
Ncwburyport  Marine  Ins.  Co.,  9  Mass.  436; 
Parsons  v.  Manufacturers'  Ins.  Co.,  16  Gray 
(Mass.)  463;  Burgess  I'.  ?2quitable  Marine  Ins. 
Co.,  126  Mass.  70,  30  Am.  Rep.  654,  8  Ins.  L.  J. 
103;  Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
(N.  Y.)  352,  3  Am.  Dec.  495;  Audenreid  v. 
Mercantile  Mut.  Ins.  Co.,  60  N.  Y.  482,  19  Am. 
Rep.  204;  Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95 
N.  Y.  196,  47  Am.  Rep.  29;  Himely  v.  South 
Carolina  Ins.  Co.,  i  Mill  (S.  Car.)  154,  12  Am. 
Dec.  623;  Reed  v.  Wcldon,  12  New  Bruns. 
460. 

Where  a  policy  names  merely  the  terminus  a 
quo  and  the  ti  rmi iius  nil  qucm,  without  any  re- 
strictive words  prescribing  the  course  of  the 
voyage,  the  course  is  left  free.  Thus,  where  a 
vessel  was  insured  from  Baltimore  to  New 
York,  it  was  held  that  the  insurer  was  liable 
for  a  loss  which  occurred  while  the  vessel  was 
proceeding  towards  New  York  by  the  course 
down  the  Chesapeake  bay  and  up  the  Atlantic, 
and  that  the  vessel  was  not  compelled  to  go  I'ia 
the  Delaware  canal  to  Delaware  bay.  Cnm- 
munvvealth  Ins.  Co.  v.  Cropper,  21  Md.  311. 


4.  3  Kent's  Com.  (14th  ed.)  315,  quoting  La- 
vabre  f.  Wilson,  i  Doug.  284. 

Interruption  of  Voyage  Preliminary  to  Insured 
Voyage. —  Where,  before  the  beginning  of  the 
voyage  insured,  the  vessel  as  a  result  of  neces- 
sity makes  a  deviation,  but  there  is  no  inten- 
tion to  abandon  the  original  voyage,  which  is 
proceeded  with  as  soon  as  circumstances  per- 
mit and  completed,  the  identity  of  the  insured 
voyage  is  not  affected,  and  the  insurer  is  liable 
for  loss  sustained  therein.  Driscol  v.  Pass- 
more,  I  B.  &  P.  200. 

5.  Delaney  7'.  Stoddart,  i  T.  R.  22;  Harring- 
ton 7'.  Halkeld,  2  Park  on  Ins.  639.  See  also 
Driscol  7  .  Passmore,  I  B.  &  P.  200. 

6.  Ship  Insured  to  Several  Ports  Need  Not  Visit 
All.  —  Marsden  7\  Kcid,  3  East  1^72;  Ashley  v. 
Pratt,  16  M.  &  .  W  471,  17  L."j.  Exch.  135; 
Houston  V.  New  England  Ins.  Co.,  5  Pick. 
(Mass.)  89;  Hale  v.  Mercantile  Marine  Ins. 
Co.,  6  Pick.  (Mass.)  172;  Cross  7'.  ShutlifTe,  2 
Bay  (S.  Car.)  220,  i  Am.  Dec.  645;  Reed 
Weldon,  12  New  Bruns.  460. 

In  Kane  r.  Columbian  Ins.  Co.,  2  Johns.  (N. 
Y.)  264,  the  vessel  was  insured  "  at  and  from 
New  York  to  Antigua,  and  at  and  from  thence 
to  Curacoa."  She  sailed  from  New  York  for 
Antigua,  but  was  driven  by  necessity  into  St. 
Croix,  where  she  was  repaired,  and  from  there 
she  sailed  directly  for  Curacoa,  and  while  pro- 
ceeding thither  was  captured.  It  was  held 
that  proceeding  to  Curacoa  without  first  visit- 
ing Antigua  was  no  deviation.  Thompson,  J., 
said:  "The  voyage  being  described  at  and 
from  the  intermedialc  port  can  make  no  differ- 
ence; the  only  reason  for  this  was  to  piotect 
the  vessel  under  the  policy  during  her  stay  at 
Antigua,  if  she  should  go  there.  Nor  can  it 
be  of  any  importance  whether  the  determina- 
tion to  go  directly  to  Curacoa  was  made  at  the 
commencement  of  or  at  any  intermediate  point 
of  the  voyage." 

Contra.  —  A  contrary  view,  however,  has 
been  expressed.  Marine  Ins.  Co.  Stras,  i 
Munf.  (Va.)  408;  Akin  Mississippi  Marine, 
etc..  Ins.  Co.,  4  Marlin  N.  S.  (I. a.)  661, 

7.  Order  of  Ports  Named  in  Policy  to  Be  Ob- 
served.—  Gairdner  7'.  Senhouse,  3  Taunt.  16; 
Andrews  7'.  Mellish,  5  Taunt.  49C,  i  E.  C.  L. 
170;  Marsden  v.  Reid,  3  East  572;  Ashley  v. 
Pratt,  16  M.  &  W.  471,  17  L.  j.  Exch.  135; 
Houston        New   England  Ins.  Co.,  5  Pick. 
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Where  Ports  Not  Specifically  Named  in  Policy.  —  If,  however,  the  ports  are  not 
specifically  named  in  the  policy,  they  must  be  visited  in  their  geographical 
order. '  Any  breach  of  the  above  conditions  implied  in  the  policy,  not 
rendered  necessary  by  some  justifying  cause,  constitutes  a  deviation.  The 
various  instances  of  deviation  will  now  be  examined. 

2.  Departure.  —  Any  unexcused  departure  from  the  regular  course  of  the 
vovai'e  insured  will  amount  to  a  deviation.* 


(Mass.)  Sg;  Thorndikc  v.  Bordman,  4  Pick. 
(Mass.;  471;  Kane  v.  Columbian  Ins.  Co.,  2 
Johns.  (N.  Y.)  264;  Stevens  v.  Commercial 
Mut.  Ins.  Co.,  26  N.  Y.  397. 

Nearest  Port  Makes  No  Difference.  —  The  above 
is  held  to  be  the  true  rule,  though  the  voyage 
be  thereby  lengthened  by  the  vessel  being 
compelled  to  pursue  a  more  circuitous  route; 
as,  where  a  vessel  insured  from  A  to  B  and  C 
went  to  C  before  B,  this  was  held  to  be  a  de- 
viation, although  C  was  nearer  to  A  than  B. 
Beatson  r'.  Haworth,  6  T.  R.  531. 

1 .  Ports  of  Discharge  Unnamed  —  Geographical 
Order  to  Be  Observed.  —  3  Kent's  Com.  (14th  ed.) 
314;  Clason  7'.  Simnionds,  citc-d  in  Beatson  v. 
Haworth,  6  T.  R.  533;  Deblois  v.  Ocean  Ins. 
Co.,  16  Pick.  (Mass.)  303,  28  Am.  Dec.  245. 

Most  Convenient  and  Practicable  Order.  —  In 
Gairdner  7j.  Senhouse,  3  Taunt.  16,  it  was  held 
that  if  the  ports  are  not  named  in  the  policy, 
they  must  be  taken  in  the  order  in  which  they 
occur  in  the  usual  and  most  convenient  and 
practicable  course  of  the  voyage,  not  according 
to  the  shortest  geographical  distances.  See 
Stevens  v.  Commercial  Mut.  Ins.  Co.,  26  N.  Y. 
397- 

Effect  of  Usage. —  In  i  Arnould  on  Marine 
Ins.  (6th  ed.)  466,  it  is  said  that  "  if  long  and 
uniform  usage  have  established  a  different 
order  [from  the  geographical  order  of  their 
distances  from  the  port  of  departure],  there 
can  be  little  doubt  that  the  other  may  be  dis- 
regarded and  this  observed.  It  has  even  been 
intimated,  though  this  is  doubtful,  that  the 
order  fixed  by  usage  overrules  that  which  is 
specified  in  the  policy."  Citing  Beatson  v. 
Haworth,  6  T.  R.  531;  Gairdner  v.  Senhouse, 
3  Taunt.  16. 

2.  Departure  from  Course  of  Voyage  a  Deviation 
—  Eiti^land.  —  Hare  v.  Travis,  7  B.  &  C.  14,  14 
E.  C.  L.  4,  9  D.  &  R.  748;  Bottomley  7'.  Bovill, 

7  D.  &  R.  702;  Heselton  v.  Allnutt,  i  M.  &  S. 
46;  Forshaw  v.  Chabert,  6  Moo.  369,  3  Brod. 
&  B.  158,  7  E.  C.  L.  389;  Way  v.  Modi- 
gliani,  2  T.  R.  30;  Scaramanga  v.  Stamp,  5  C. 
P.  Div.  295. 

Canada.  —  M'Givern  v.  Provincial  Ins.  Co., 

8  New  Bruns.  311,  g  New  Bruns.  64;  Rodgers 
V.  Jones,  16  Nova  Scotia  96;  Fisher  v.  Western 
Assur.  Co.,  II  U.  C.  Q.  B.  255. 

United  States.  —  Glidden  v.  Manufacturers' 
Ins.  Co.,  I  Sumn.  (U.  S.)  232;  Hearn  v  New 
England  Mut.  Marine  Ins.  Co.,  3  Cliff.  (U.  S.) 
318,  4  Ins.  L.  J.  582;  Thatcher  v.  McCulloh, 
Olc.  Adni.  365;  Bulkleyi'.  Protection  Ins.  Co., 
2  Paine  (U.  S.)  82. 

Conneeticiit.  —  Crosby  v.  Fitch,  12  Conn.  410, 
31  Am.  Dec.  745. 

Maijie.  —  Folsom  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  38  Me.  414. 

Maryland.  —  Riggin  v.  Patapsco  Ins.  Co.,  7 
Har.  &  J.  (Md.)  279,  16  Am.  Dec.  302. 

Massachusetts. — Siocker  v.  Harris,  3  Mass. 
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409;  Nicholson  v.  Mercantile  Marine  Ins.  Co., 
106  Mass.  3991  Burgess  v.  Equitable  Marine 
Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654,  8  Ins. 
L.  J.  103;  Amsinck  v.  American  Ins.  Co.,  129 
Mass.  185. 

A^ew  York.  —  Neilson  71.  Columbian  Ins.  Co., 
I  Johns.  (N.  Y.)  301 ;  Reade  v.  Commercial  Ins. 
Co.,  3  Johns.  (N.  Y.)  352,  3  Am.  Dec.  495; 
Tenet  v.  Phoenix  Ins.  Co.,  7  Johns.  (N.  Y.)  363; 
Vos  V.  Robinson,  9  Johns.  (N.  Y.)  192;  Day  v. 
Orient  Mut.  Ins.  Co.,  i  Daly  (N.  Y.)  13. 

Ohio.  —  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio 
St.  317,  27  Am.  Rep.  455. 

Pennsylvania.  —  Hood  v.  Nesbitt,  i  Yeates 
(Pa.)  114,  I  Am.  Dec.  265;  Crousillat  v.  Ball, 
3  Yeates  (Pa.)  375,  2  Am.  Dec.  375;  Hood  v. 
Nesbitt,  2  Dall.  (Pa.)  137,  i  Am.  Dec.  265. 

Virginia. — Marine  Ins.  Co.  v.  Stras,  i  Munf. 
(Va.)  408. 

Deviation  upon  Mere  Order  of  Captain  of  Man-of- 
war.  —  In  Phelps  v.  Auldjo,  2  Campb.  350,  the 
captain  of  a  merchantman  which  was  taking 
in  cargo  at  a  foreign  port  was  ordered  by  the 
captain  of  a  British  man-of-war  to  go  out  to 
sea  and  examine  a  strange  sail,  bearing  ene- 
mies' colors.  He  obeyed  without  remonstrat- 
ing, or  any  threats  being  employed  to  influence 
him.    The  court  held  it  to  be  a  deviation. 

Leaving  Port  of  Discharge  for  Another  in  Order 
to  Avoid  Quarantine  Detention.  —  Where  the 
master  of  a  ship,  upon  arriving  at  his  port  of 
discharge,  was  refused  permission  to  land  his 
cargo  until  after  performing  a  quarantine  of 
forty  days,  and,  not  choosing  to  perform  the 
quarantine,  went  to  the  nearest  port  and  sold 
and  delivered  his  cargo,  it  was  held  to  be  a  de- 
viation. Robertson  v.  Columbian  Ins.  Co.,  8 
Johns.  (N.  Y.)  491. 

Departure  from  Route  on  Account  of  Ice.  —  In 
Crosby  t.  Fitch,  12  Conn.  410,  31  Am.  Dec.  745, a 
vessel  was  insured  from  New  York  to  Norwich. 
The  usual  course  was  through  Long  Island 
Sound  both  in  summer  and  winter.  Because 
the  navigation  of  the  Sound  was  obstructed  by 
ice  for  a  little  longer  period  than  usual,  the 
voyage  was  performed  in  the  open  sea,  on  the 
south  side  of  Long  Island.  This  was  held  to 
be  a  deviation.  The  court  said:  "The  claim 
is  that  the  navigation  of  the  Sound  was  ob- 
structed by  ice,  and  so  continued  longer  than 
had  been  usual  in  former  seasons.  Still  we 
see  no  necessity  for  the  sailing  of  this  vessel 
while  these  obstructions  continued.  The  ob- 
struction was  of  such  a  nature  that  the  master 
and  all  concerned  knew  that  at  a  day  not  very 
remote  it  must  be  removed.  *  *  *  The 
distinction  is  a  very  obvious  one  between  the 
present  case  and  one  in  which  a  vessel  already 
on  her  voyage  and  in  transitu  departs  from  the 
usual  route  by  reason  of  obstructions  of  this 
nature  orof  blockades,  etc.  In  such  cases  the 
master  must  act;  a  necessity  is  thrown  upon 
him;  and  if  he  is  governed  by  a  sound  discre- 
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Delay. 


3.  Delay  —  in  Commencing  Voyage.  —  Al 

tion  he  stands  justified."  See  infra,  this  title, 
Cmu-s  ExcusiiifT  What  Would  Other-ivise  Be  a 
Dt  viation  —  Front  Striss  of  lVcatlit:r . 

Departure  from  Course  through  Ignorance  of  Cap- 
tain.— The  fact  that  the  master  unintentionally 
departs  from  the  course  through  ignorance  or 
want  of  skill  will  be  no  excuse,  and  the  under- 
writers will  be  discharged.  Tait  v.  Levi,  14 
East  481;  Phyn  v.  Royal  Exch.  Assur.  Co.,  7 
T.  R.  501;  Brazier  v.  Clap,  5  Mass.  10.  But 
fo////(zrt' Somes  v.  Rogers,  (Mass.  1798)2  Dane's 
Abr.  130. 

In  Riggin  v.  Patapsco  Ins.  Co.,  7  Har.  &  J. 
(Md.)  279,  16  Am.  Dec.  302,  the  court  said: 
"  '  The  circumstance  that  a  deviation  takes 
place  through  the  mistake  or  negligence  of  the 
captain  does  not  prevent  its  discharging  the 
underwriters,  since  his  mistakes  and  negli- 
gence are  at  the  risk  of  the  assured.'  *  *  * 
The  captain  is  bound  to  know,  as  far  as  the 
ordinary  means  of  information  can  afford  such 
knowledge,  the  various  ports  in  the  course  of 
his  voyage,  as  well  as  regards  their  locality, 
as  the  general  nature  of  their  trade,  and  the  re- 
lief and  assistance  he  may  expect  to  obtain 
should  he  be  compelled  to  visit  them  on  ac- 
count of  any  emergency  arising  in  the  pros- 
ecution of  tha  voyage." 

Touching  at  Intermediate  Port  Without  Leave. 
—  Touching  at  a  port  without  leave,  although 
the  ship  must  of  necessity  pass  by  it  in  the 
course  of  the  insured  voyage,  is  a  deviation, 
in  the  absence  of  a  justifying  usage.  Fo.x  r. 
Black,  2  Park,  on  Ins.  620,  6  Bacon's  Abr. 
714;  Townson  v.  Guyon,  2  Park  on  Ins.  620, 
6  Bacon's  Abr.  715. 

Hastening  Adventure  No  Excuse.  —  In  Kettell 
V.  Wiggin,  13  Mass.  68,  a  vessel  was  insured 
from  Gibraltar  to  the  United  States,  with  lib- 
erty to  proceed  to  the  Cape  de  Verde  islands 
for  salt.  On  arriving  at  the  Isle  of  May  the 
master  found  so  many  vessels  there  that  it 
must  have  taken  four  or  five  weeks  for  his 
turn  to  load,  so  at  the  proposal  of  the  gov- 
ernor of  the  island  the  master  agreed  to  take 
an  intermediate  trip  to  procure  provisions  for 
the  governor,  upon  being  promised  that  as 
soon  as  he  returned  he  would  be  allowed  to 
load  without  waiting  for  his  turn.  By  this 
means  the  vessel  was  expedited  much  more 
than  she  otherwise  would  have  been.  The 
vessel  afterwards,  while  on  her  voyage  to  the 
United  States,  was  lost.  This  trip  was  held 
to  be  a  deviation.  The  court  said:  "  But  it 
was  confidently  insisted  that,  as  the  effect  of 
this  expedition  at  the  request  of  the  governor 
was  to  shorten  the  duration  of  the  voyage,  by 
enabling  the  master  to  obtain  his  cargo  much 
sooner  than  he  otherwise  could,  it  ought  to  be 
considered  as  done  for  the  benefit  of  all  con- 
cerned, and  not  as  amounting  to  a  deviation. 
But  masters  have  not  a  right  to  speculate,  in 
this  manner,  upon  the  possible  advantage  of 
pursuing  a  route  which  does  not  belong  to  the 
voyage.  They  are  to  pursue  the  us\ial  course, 
and  let  the  consequences  fall  where  they 
may." 

And  so  in  Jolly  v.  Ohio  Ins.  Co.,  Wright 
(Ohio)  539,  it  was  held  to  be  a  deviation  for 
the  master  to  depart  from  the  main  channel 
of  the  river  to  run  his  vessel  through  a  chute 


er  the  policy  attaches  any  unreasonable 

which  vessels  used  at  high  water  to  shorten 
the  distance. 

The  Slightest  Departure  and  Return  of  ship  to 
port  after  policy  has  attached  will  amount  to  a 
deviation.  Martin  v.  Delaware  Ins.  Co.,  2 
Wash.  (U.  S.)  254.  Thus  in  Brown  v.  Tay- 
leur,  4  Ad.  &  El.  241,  31  E.  C.  L.  60,  i  H. 
&  W.  578,  5  N.  &  M.  472,  a  ship  was  insured 
"  at  and  from  her  port  of  lading  in  North 
America  to  Liverpool."  She  commenced  load- 
ing at  Cocagne,  New  Brunswick,  and  went  to 
Buktouche,  a  distance  of  about  seven  miles, 
and  situated  on  the  same  bay,  to  complete  her 
cargo.  She  then  returned  to  Cocagne  for  pro- 
visions, etc.,  and  sailed  thence  for  her  desti- 
nation.   This  was  held  to  be  a  deviation. 

Srfyder  V.  .\tlantic  Mut.  Ins.  Co.,  95  N.  Y. 
ig6,  47  Am.  Rep.  29,  is  a  similar  case.  There 
a  tugboat,  after  commencing  preparations  for 
her  voyage,  left  her  pier  and  went  about 
twenty  miles  and  returned  with  a  schooner, 
which  she  afterwards  towed  out  to  sea.  She 
returned  to  her  pier,  sailed  subsequently  on 
her  voyage,  and  was  lost.  It  was  held  that 
there  had  been  a  deviation. 

The  same  principle  was  applied  in  Fernan- 
dez v.  Great  Western  Ins.  Co.,  48  N.  Y.  571,  8 
Am.  Rep.  571,  overruling  3  Robt.  (N.  Y.)  457, 
in  which  it  was  sought  to  justify  the  departure 
upon  the  ground  that  it  was  a  trial  trip  The 
court,  however,  held  it  to  be  a  deviation. 

Ship's  Tender.  —  A  policy  granting  a  ship  the 
privilege  of  acting  as  tender  to  another  ship 
will  not  authorize  the  taking  of  goods  from 
said  ship  to  another  port  to  be  put  on  another 
ship.  So  doing  was  held  to  be  a  deviation. 
Hamilton  v.  Sheddon,  3  M.  &  W.  49. 

Insurance  on  Steam  Pumps.  —  In  Wingate  v. 
Foster,  3  Q.  B.  I)iv.  582,  a  policy  of  insurance 
was  effected  on  steam  pumps  "  at  and  from 
Ardrossan  to  the  Alexandra  steamer  ashore 
in  the  neighborhood  of  Drogheda,  and  whilst 
there  engaged  at  the  wreck,  and  until  again 
returned  to  Ardrossan,  *  *  *  including 
all  risk  *  *  *  whilst  at  the  wreck." 
After  the  Alexandra  was  raised,  she  made  for 
Belfast  Lough,  which  is  out  of  the  way  to 
return  to  Ardrossan,  with  the  pumps  on 
board,  and  the  seamen  in  attendance.  On  this 
voyage  the  pumps  were  lost.  It  was  held  that 
the  loss  was  not  covered  by  the  policy. 

Construction  of  Policy  Controls.  —  In  Bulkley 
V.  Protection  Ins.  Co.,  2  Paine  (U.  S.)  82,  a 
vessel  was  insured  from  A  to  B  or  C  and 
thence  to  D.  She  went  to  both  B  and  C. 
This  was  held  to  be  a  deviation. 

And  so  in  Nicholson  v.  Mercantile  Marine 
Ins.  Co.,  106  Mass.  399,  it  was  held  that  a  pol- 
icy on  a  ship  "  to  a  port  on  the  north  side  of 
Cuba  (with  the  liberty  of  a  second  port 
thereon)  "  confined  the  voyage  to  the  north 
side,  and  that  going  to  a  port  on  the  south  side 
was  a  deviation. 

Policy  from  Port  Named  "  or  Any  Other  Port  or 
Ports."  —  Whore  a  vessel  was  insured  "  at  and 
from  Pernambuco  or  any  other  port  or  ports  in 
the  Brazils  to  London,"  and  the  vessel  touched 
at  Pernambuco,  but,  failing  to  iirocure  a  cargo 
there,  proceeded  for  St.  Salvador  and  was  lost 
on  her  voyage,  it  was  held  that  the  policy 
attached  at  Pernambuco,  and  that  the  ship's 
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or  unexcused  delay  in  commencing  the  voyage  will  discharge  the  underwriters.* 
In  Pursuing  Voyage.  —  And  SO  any  unreasonable  or  unexcused  delay  in  pursu- 
ing the  voyage  insured  will  constitute  a  deviation.* 

What  Is  Unreasonable  Delay.  —  If  the  delay  be  incurred  liona  fide  with  a  view  to 
promote  the  voyage,  the  underwriters  will  not  be  discharged  although  the 
duration  of  the  delay  may  be  considerable.* 


proceeding  for  St.  Salvador  was  no  deviation. 
Lambert  v.  Liddard,  5  Taunt.  480,  I  E.  C.  L. 
163,  I  Marsli.  149.  Gibbs,  C.  J.,  said  that  if 
the  policy  had  been  from  Pernambuco  or  any 
other  port  in  the  Brazils,  it  might  have  been 
that  the  vessel  would  have  been  put  to  an  elec- 
tion to  select  a  single  port  of  loading,  but  that 
the  use  of  the  words  "  port  or  ports  "  showed 
that  it  was  contemplated  that  the  vessel  should 
go  to  more  ports  than  one. 

Hut  under  such  a  policy  the  vessel,  having 
sailed  to  another  port  to  obtain  a  cargo,  can- 
not, on  failing  to  obtain  cargo  there,  return  to 
her  original  port  before  proceeding  on  her  voy- 
age. Harrower  v.  Hutchinson,  L.  R.  5  Q.  B. 
584,  per  Cleasby,  J. 

Loading  Port  on  Western  Coast  of  South 
America.  —  Where  the  policy  included  "  a  load- 
ing port  on  the  western  coast  of  South 
America,"  it  was  held  that,  construing  the 
phrase  according  to  commercial  usage,  the 
vessel  was  not  guilty  of  a  deviation  by  reason 
of  having  loaded  at  Lobos,  one  of  the  guano 
islands,  from  twenty-five  to  forty  miles  off  the 
coast.  Providence  Washington  Ins.  Co.  v. 
Gerow,  17  Can.  Sup.  Ct.  Rep.  387.  See  also 
14  Can.  Sup.  Ct.  Rep.  731. 

1.  Delay  in  Commencing.  —  3  Kent's  Com.  315 ; 
Smith  V.  Surridge,  4  Esp.  N.  P.  25;  Mount  v. 
Larkins,  8  Bing.  100,  21  E.  C.  L.  241,  i  Moo. 
&  S.  165;  Phillips  V.  Irving,  7  M.  &  G.  325,  49 
E.  C.  L.  325;  Spinney  v.  Ocean  Mut.  Marine 
Ins.  Co,,  17  Can.  Sup.  Ct.  Rep.  326,  affirming 
21  Nova  Scotia  244;  Coffin  v.  Newburyport 
Marine  Ins.  Co.,  g  Mass.  436;  Thebaud  v. 
Great  Western  Ins.  Co.,  84  Hun  (N.  Y.)  i; 
Arnold  v.  Pacific  Mut.  Ins.  Co.,  78  N.  Y.  7,  8 
Ins.  L.  J.  869;  Foster  v.  Jackson  Marine  Ins. 
Co.,  I  Edm.  Sel.  Cas.  (N.  Y.)  290;  Himely  v. 
South  Carolina  Ins.  Co.,  i  Mill  (S.  Car.)  154, 
12  Am.  Dec.  623. 

Reason  for  Bule.  —  The  reason  for  the  above 
rule  is  very  clearly  stated  in  Mount  v.  Lar- 
kins, 8  Bing.  108,  21  E.  C.  L.  241,  i  Moo.  &  S. 
165,  by  Tindal,  C.  J.,  who  said:  "  It  must  be 
admitted  that,  if  the  policy  had  been  effected 
upon  this  ship  at  and  from  Sincapore,  the  ship 
then  being  at  Sincapore,  unreasonable  and  un- 
justifiable delay  at  Sincapore  would  have 
avoided  the  policy.  Why,  but  because  the 
voyage,  commenced  after  an  unreasonable  in- 
terval of  time,  would  have  become  a  voyage 
at  a  different  period  of  the  year,  at  a  more  ad- 
vanced age  of  the  ship,  and,  in  short,  a  differ- 
ent voyage  than  if  it  had  been  prosecuted 
with  proper  and  ordinary  diligence;  that  is, 
the  risk  would  have  been  altered  from  that 
which  was  intended  by  all  parties  when  the 
policy  was  effected." 

Yacht.  —  The  fact  that  the  vessel  insured  is 
a  yacht  forms  no  exception  to  the  rule  that  she 
must  sail  vvithin  a  reasonable  time  after  the 
policy  attaches.  Palmer  v.  Marshall,  8  Bing. 
79,  21  E.  C.  L.  228;  Palmer  v.  Penning,  9 
Bing.  460,  23  E,  C.  L.  333,  2  Moo.  &  S.  624. 
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Detention  by  Law  No  Excuse.  —  In  Augusta 
Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348,  it  was 
held,  in  an  action  on  a  goods  policy,  that  the 
detention  of  the  vessel  in  port  by  proceedings 
instituted  in  the  Circuit  Court  of  the  United 
States,  in  admiralty,  for  the  recovery  of  debts 
due  for  repairs,  etc.,  was  no  excuse,  and  the 
underwriters  were  discharged. 

2.  Delay  in  Pursuing  Voyage  —  England.  — 
Hartley  v.  Buggin,  3  Doug.  39,  26  E.  C.  L.  29; 
Williams  v.  Shee,  3  Campb.  469;  Mount  v. 
Larkins,  8  Bing.  108,  21  E.  C.  L.  241,  i  Moo. 
&  S.  165;  Heselton  v.  Allnutt,  i  M.  &  S.  46; 
Phillips  V.  Irving,  7  M.  &  G.  325,  49  E.  C.  L. 
325;  African  Merchants'  Co.  v.  British,  etc.. 
Marine  Ins.  Co.,  28  L.  T.  N.  S.  233,  21  W.  R. 
484,  42  L.  J.  Exch.  60. 

Canada.  —  Reed  v.  Weldon,  12  New  Bruns. 
460;  Reed  v.  Philps,  13  New  Bruns.  171 ;  Spin- 
ney V.  Ocean  Mut.  Marine  Ins.  Co.,  17  Can. 
Sup.  Ct.  Rep.  326,  affirming  21  Nova  Scotia 
244. 

United  States.  —  Oliver  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  487;  Columbian  Ins. 
Co.  V.  Catlett,  12  Wheat.  (U.  S.)  383. 

Maryland.  —  Augusta  Ins.,  etc.,  Co.  v. 
Abbott,  12  Md.  348. 

Massachusetts.  —  Coffin  v.  Newburyport  Ma- 
rine Ins.  Co.,  9  Mass.  436;  Burgess  v.  Equi- 
table Marine  Ins.  Co.,  126  Mass.  70,  30  Am. 
Rep.  654;  Amsinck  v.  American  Ins.  Co.,  129 
Mass.  185,  9  Ins.  L.  J.  581. 

New  York.  —  Earl  v.  Shaw,  I  Johns.  Cas. 
(N.  Y.)  313,  I  Am.  Dec.  117;  Gilfert  v.  Hallet, 
2  Johns.  Cas.  (N.  Y.)  296;  Audenreid  v.  Mer- 
cantile Mut.  Ins.  Co.,  60  N  Y.  482,  19  Am. 
Rep.  204;  Arnold  v.  Pacific  Mut.  Ins.  Co.,  78 
N.  Y.  7,  8  Ins.  L.  J.  869. 

Captured  Ship  Remaining  at  Point  of  Detention 
Longer  than  Necessary.  —  In  Kingston  v.  Girard, 
4  Dall.  (Pa.)  274,  it  was  held  that  if  a  ves- 
sel which  has  been  captured  and  carried  out  of 
her  course  remains  at  the  port  to  which  she 
has  been  carried  by  her  captors  for  a  longer 
time  than  necessary  to  prepare  for  her  voyage 
and  for  the  purpose  of  trading,  it  will  amount 
to  a  deviation. 

Slackening  Sail  to  Convoy  Prize.  —  Slackening 
sail  for  the  purpose  of  convoying  a  prize  cap- 
tured will  amount  to  a  deviation,  unless  such  a 
course  is  authorized.  Lawrence  v.  Sydeboth- 
am,  6  East  45,  quoted  in  Natchez  Ins.  Co.  v. 
Stanton,  2  Smed.  &  M.  (Miss.)  340,  41  Am. 
Dec.  592,  and  Settle  v.  St.  Louis  Perpetual 
Marine,  etc.,  Ins.  Co.,  7  Mo.  379. 

A  Delay  for  the  Purpose  of  Keclassing  the  Ves- 
sel for  a  period  of  seventeen  days  constitutes  a 
deviation.  Reed  v.  Weldon,  12  New  Bruns. 
460;  Reed  v.  Philps,  13  New  Bruns.  171. 

3.  What  Is  Unreasonable  Delay.  —  i  Arnould 
on  Marine  Ins.  (6th  ed.)  490;  Smith  v.  Sur- 
ridge, 4  Esp.  N.  P.  25;  Arnold  v.  Pacific  Mut. 
Ins.  Co.,  78  N.  Y.  7;  Suydam  v.  Marine  Ins. 
Co..  2  Johns.  (N.  Y.)  138. 

Thus,  in  Earl  v.  Shaw,  i  Johns.  Cas.  (N.  Y.) 
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4.  Transshipment  of  Cargo.  —  The  unnecessary  transshipment  of  the  cargo 
from  one  ship  to  anotlier  is  such  a  variation  of  the  risk  as  discharges  the  under- 
writers on  a  goods  poHcy.  * 

5.  Towing.  —  The  unauthorized  towing  of  another  vessel  is  such  a  variation 
of  the  risk  as  will  constitute  a  deviation.* 

Being  Towed.  —  The  same  principle  has  been  held  to  apply  to  being  towed. 


313,  I  Am.  Dec.  117,  it  was  held  that  a  delay 
in  port  for  six  months  after  the  writing  of  the 
policy  was  no  deviation,  it  not  appearing  that 
the  delay  was  unusual  or  unnecessary,  or  that 
the  risk  was  varied. 

,A.nd  so  in  Stocker  v.  Harris,  3  Mass.  409,  a 
delay  of  five  months  in  a  port  was  held  not 
to  be  unreasonable,  the  captain  remaining  to 
recover  the  cargo,  which  had  been  seized  by 
the  authorities. 

A  delay  of  nearly  six  months  in  port  having 
been  found  by  two  juries  not  to  be  unreason- 
able, the  court  refused  to  disturb  the  verdict 
on  appeal.  Coffin  v.  Newburyport  Marine 
Ins.  Co.,  9  Mass.  436. 

Must  Be  Determined  by  State  of  Things  Existing 
at  the  Time.  —  Whether  the  delay  is  or  is  not 
reasonable  must  be  determined  not  by  any 
positive  or  arbitrary  rule,  but  by  the  state  of 
things  existing  at  the  time  at  the  port  where 
the  ship  happens  to  be.  Phillips  v.  Irving,  7 
M.  &  G.  325,  49  E.  C.  L.  325;  Arnold  v.  Pacific 
Mut.  Ins.  Co.,  78  N.  Y.  7. 

Trading  Voyages.  —  Thus  in  a  trading  voyage 
a  delay  of  several  days  in  a  port  for  the  pur- 
pose of  disposing  of  the  cargo  was  held  not  to 
be  a  deviation,  although  it  was  occasioned  by 
the  master  being  restricted  in  the  price  at 
which  he  could  sell.  Columbian  Ins.  Co.  v. 
Catlett,  12  Wheat.  (U.  S.)  383.  In  this  case 
Story,  J.,  said:  "  But  what  delay  will  consti- 
tute such  a  deviation  depends  upon  the  nature 
of  the  voyage  and  the  usage  of  the  trade. 
*  *  *  '1  hat  delay,  therefore,  which  is 
necessary  to  accomplish  the  objects  of  the 
voyage  according  to  the  course  of  the  trade,  if 
bona  fule  made,  cannot  be  admitted  to  avoid 
the  insurance.  *  *  *  In  almost  every  voy- 
age undertaken  of  this  nature,  where  different 
ports  are  to  be  visited  for  the  purposes  of 
trade,  and  to  seek  markets,  it  is  almost  uni- 
versal for  the  owner  to  prescribe  limits  of  price 
to  the  sales.  *  ♦  *  It  cannot  be  that  the 
master,  if  entitled  to  go  to  a  single  port  only, 
is  bound  to  sell,  at  whatever  sacrifice,  as  soon 
as  he  arrives  at  that  port,  and  within  the 
period  at  which  he  may  unload,  and  sell,  and 
reload  a  return  cargo.  He  must,  from  the 
very  nature  of  the  case,  have  a  discretion  on 
this  subject.  *  *  *  In  short,  he  must  exer- 
cise in  this,  as  in  all  other  cases,  a  sound  dis- 
cretion for  the  interest  of  all  concerned;  and 
if  it  be  fairly  and  reasonably  exercised,  it 
ought  not  to  be  deemed  injurious  to  rights 
secured  by  the  policy.  It  is  as  much  the  true 
interest  of  the  owner  to  sell  in  a  reasonable 
time,  and  with  all  proper  dispatch,  as  it  is  for 
the  underwriters.  To  be  sure,  if  the  owner 
should  limit  the  price  to  an  extravagant  sum, 
or  the  master  should  delay  after  all  reason- 
able expectations  of  a  change  of  market  were 
extinguished,  such  circumstances  might  prop- 
erly be  left  to  a  jury  to  infer  a  delay  amount- 
ing to  a  deviation." 


Must  Be  Waste  of  Time.  —  In  Grant  v.  King, 
4  Esp.  N.  P.  175,  Lord  EUenborough  said: 
"  To  discharge  the  policy,  there  must  be  a 
clear  imputation  of  waste  of  time.  Mere 
length  of  time  elapsing  between  the  sailing  of 
the  vessel  and  the  underwriting  of  the  policy 
is  not  of  itself  sufficient  to  avoid  the  policy;  it 
is  capable  of  explanation."  See  also  Oliver  v. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  490. 

Evidence  —  Under  General  Denial.  —  In  Am- 
sinck  V.  American  Ins.  Co.,  129  Mass.  185,  9 
Ins.  L.  J.  581,  it  was  held  that  evidence  of  a 
deviation  by  unreasonable  delay  is  admissible 
under  a  general  denial  in  the  answer. 

1.  Transshipment. —  i  Phillips  on  Ins.  (5th 
ed.)  556,  subsec.  983;  Bold  v.  Rotheram,  10 
Jur.  878,  8  Q.  B.  781,  55  E.  C.  L.  781;  Paddock 
V.  Commercial  Ins.  Co.,  2  Allen  (Mass.)  93; 
Schroeder  v.  Schweizer  Lloyd  Transport,  etc.,  60 
Cal.  467,  44  Am.  Rep.  61,  ajfirvud  bb  Cal.  294, 
in  which  case  it  was  held  that  the  transship- 
ment was  a  deviation,  although  the  bill  of  lad- 
ing was  well  known  by  the  underwriters  to 
contain  a  provision  aiuhorizing  the  transship- 
ment, there  being  no  evidence  of  a  usage  to 
that  effect. 

Delay  for  Repairs  Not  Justifying  Transship- 
ment.—  In  Salisbury  v.  Marine  Ins.  Co.,  23 
Mo-  553.  it  was  held  that  a  delay  for  twelve 
days  for  repairs  would  not  justify  the  master 
in  transshipping  cargo  which  was  not  in  dan- 
ger of  perishing,  and  by  so  doing  the  tinder- 
writers  would  be  released. 

Temporary  Detention  Caused  by  Low  Water  and 
Ice  will  not  justify  transshipment.  Malinck- 
rodt  V.  Jefferson  Mut.  F.  Ins.  Co.,  i  Mo.  App. 
205. 

2.  Unauthorized  Towing  a  Deviation.  — 
Natchez  Ins.  Co.  v.  Stanton  2  Smed.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592. 

In  Scaramanga  -'.  Stamp,  5  C.  P.  Div.  295, 
Cockburn,  C.  J.,  said:  "  The  effect  of  taking 
another  vessel  in  tow  is  necessarily  to  retard 
the  progress  of  the  towing  vessel,  and  thereby 
to  prolong  the  risk  of  the  voyage." 

In  Crocker  v.  Jackson,  i  Sprague  (U.  S.) 
141,  the  court  held  that  if  the  towing  of  the 
vessel  continued  longer  than  was  necessary 
for  the  purpose  of  saving  ihe  lives  of  those  on 
board  of  her,  it  would  be  a  deviation. 

Time  Policy.  —  The  same  iJlinciple  has  been 
ai)plicd  to  a  policy  on  time.  Hermann  v. 
Western  M.  it  F.  Ins.  Co.,  13  La.  516,  where 
the  court  said:  "  The  towing  a  heavily  laden 
ship  by  a  steamboat,  with  her  tiers  of  cotton 
on  deck,  necessarily  impedes  her  [)rogress,  and 
it  is  idle  to  say  docs  not  increase  the  risk  of 
the  boat." 

3.  Being  Towed. —  In  Stcvvart  v.  Tennessee 
Marine,  etc.,  Ins.  Co.,  i  Humph.  (Tenn.)  242, 
it  was  held  that  for  the  master  of  a  flatboat  to 
lash  it  to  a  steamboat  to  be  towed  to  his  desti- 
nation was  a  deviation  which  discharged  the 
insurers  on  a  goods  policy.     It  would  be  othcr- 
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6.  Departure  and  Delay  to  Save  Property.  —  It  is  well  settled  that  any 
departure  or  delay  merely  for  the  purpose  of  saving  property  will  be  a 
deviation. ' 

When  Saving  Property  Is  Incidental,  the  Saving  of  Life  Being  the  Paramount  Object.  —  It  is 
Otherwise,  however,  if  the  desire  to  save  life  forms  the  paramount  considera- 
tion, anil  tlie  s:ivini^  of  property  is  merely  incidental  thereto.'^ 

III.  Causes  Excusing  What  Would  Otherwise  Be  a  Deviation  —  1.  Depart- 
ures and  Delays  from  Necessity  —  a.  In  General.  —  Any  departure  from  the 
course  of  the  voyage,  or  delay  in  prosecuting  it,  or  other  variation  of  the  risk, 


wise,  however,  if  it  had  been  done  for  the 
purpose  of  being  towed  to  the  nearest  port  for 
repairs  or  to  transship  the  goods. 
1.  Deviation  or  Delay  to   Save  Property.  — 

1  Phillips  on  Ins.  (5th  ed.)  590,  sabsec.  1028; 
The  Schooner  Boston,  i  Sumn.  (U.  S.)  328; 
The  Ship  Henry  Ewbank,  I  Sumn.  (U.  S.)  400; 
Box  of  Bullion,  i  Sprague  (U.  S.)  57,  6  Law 
Rep.  363:  Crocker  <■.  Jackson,  i  Sprague  (U. 
S.)  141;  Sturtevant  v.  The  Bark  George  Nicho- 
laus,  Newb.  Adm.  449;  Bond  v.  The  Brig  Cora, 

2  Wash.  (U.  S.)  80;  Peterson  v.  The  Chandos, 
4  Fed.  Rep.  645;  Taylor  v.  The  Cato,  i  Pet. 
Adm.  64;  Mason  Ship  Blaireau,  2  Cranch 
(U.  S.)  240;  Dabney  v.  New  England  Mat. 
Marine  Ins.  Co.,  14  Allen  (Mass.)  300;  Bur- 
gess V.  Equitable  Marine  Ins.  Co..  126  Mass. 
70,  30  Am.  Rep.  654;  Settle  v.  St.  Louis  Per- 
petual Marine,  etc.,  Ins.  Co.,  7  Mo.  379. 

See  also  African  Merchants  Co.  v.  British, 
etc.,  Marine  Ins.  Co.,  L.  R.  8  Exch.  154,  21 
W.  R.  484,  42  L.  J.  Exch.  60. 

This  question  was  first  directly  presented  for 
decision  in  England  in  Scaramanga  v.  Stamp, 
4  C.  P.  Div.  316,  and  after  fully  reviewing  the 
reasons  in  favor  of  and  against  extending  the 
liberty  to  deviate  to  save  life  to  that  of  saving 
property  also,  Lindley,  J.,  said:  "  The  above 
considerations  show  that  the  owner  of  the 
deviating  ship  is  only  exposed  to  risk  without 
remuneration  when  no  salvage  is  earned  [for, 
as  shown  by  the  learned  judge,  if  salvage  is 
earned,  it  being  always  allowed  in  proportion 
to  the  risk  run,  this  remuneration  indemnifies 
him  against  all  risks  incurred  by  the  devia- 
tion]; but,  to  protect  him  in  such  a  case  at  the 
expense  of  owners  of  cargo  and  underwriters, 
/.  e.,  by  increasing  their  risks  without  even 
the  hope  of  remuneration  [since  they  are  not 
generally  allowed  salvage],  would  be  in  the 
highest  degree  unj ust  to  them.  Moreover,  it 
woul  1  be  most  dangerous  to  hold  that  masters 
of  ships  may  for  reward  or  the  hope  of  reward 
deviate  with  impunity  in  order  to  save  prop- 
erty. Such  a  doctrine  would  open  wide  the 
door  for  the  entrance  of  fraud,  and  would 
tempt  masters  to  enter  into  secret  agreements 
for  their  own  benefit,  and  to  conceal  them  if 
all  went  well,  and,  if  not,  then  to  set  up  as  an 
excuse  for  their  conduct  a  deviation  to  save 
the  property  of  others." 

In  affirming  the  above  decision  in  the  Court 
of  Appeal,  Scaramanga  v.  Stamp,  5  C.  P.  Div. 
295,  Cockburn,  C.  J.,  after  showing  that  the 
question  was  still  an  open  one  in  England,  ex- 
pressed complete  agreement  with  the  American 
decisions  cited  supra  in  this  note,  and  stated 
the  result  of  these  authorities  to  be  that  a 
deviation  for  the  sole  purpose  of  saving  prop- 


erty is  not  privileged  but  entails  all  the  conse- 
quences of  deviation. 

In  Bond  v.  The  Brig  Cora,  2  Wash.  (U.  S.) 
80.  2  Pet.  Adm.  361,  Washington,  J.,  after 
holding  a  deviation  to  save  life  to  be  justifi- 
able, said;  "  But  after  this  object  is  effected, 
if  the  stoppage  be  continued,  or  the  risk  in- 
creased, by  adding  to  the  cargo,  diminishing 
the  crew,  or  by  other  means,  for  the  purpose 
of  saving  the  property  found,  I  think  the 
underwriters  are  discharged.  For,  let  me  ask, 
if  salvage  be  allowed  to  the  owner  in  consid- 
eration of  the  risk  10  which  his  property  is  ex- 
posed, where  is  the  risk  if  he  be  insured?  And 
if  the  act  which  produces  the  increased  risk  do 
not  discharge  the  underwriters,  upon  what 
fair  principle  shall  they  take  all  the  risk,  and 
the  insured  receive  all  the  reward?  " 

River  Steamboat.  —  This  principle  has  been 
applied  to  a  river  steamboat  which  stopped  in 
her  course  to  save  the  goods  on  board  another 
steamer  which  was  aground.  Settle  v.  St. 
Louis  Perpetual  Marine,  etc.,  Ins.  Co.,  7  Mo. 
379- 

Evidence  of  Usage  as  Affecting  Lawfulness  of 
Delay  to  Save  Property. —  The  above  case  was 
overruled  in  Walsh  v.  Homer,  10  Mo.  6.  45 
Am.  Dec.  342,  where  it  was  held  that  evidence 
of  usage  was  admissible  to  show  it  to  be  no 
deviation  for  one  boat  to  stop  to  relieve  an- 
other in  distress,  although  there  be  no  danger 
of  loss  of  life. 

2.  When  Property  Is  Saved  Incidentally  in  Sav- 
ing Life.  —  Box  of  Bullion,  i  Sprague  (LJ.  S.)  57. 

In  Crocker  v.  Jackson,  i  Sprague  (U.  S.) 
141,  Sprague,  J.,  said:  "  Now,  there  being  a 
double  motive,  to  relieve  distress  and  to  save 
property,  does  not  render  the  delay  a  deviation 
nor  impair  the  merit  of  the  act.  *  *  *  In 
doubtful  cases,  where  the  master  may  be  in- 
fluenced by  motives  of  humanity,  as  well  as 
the  desire  to  save  property,  I  think  the  court 
should  give  him  the  benefit  of  a  favorable  con- 
struction. To  do  otherwise  might  be  unjust, 
and  would  certainly  be  impolitic.  It  would 
teach  masters  that  in  doubtful  cases  they 
would  extend  relief  at  their  peril." 

In  Scaramanga  v.  Stamp,  5  C.  P.  Div.  295, 
in  concurring  with  the  above,  Cockburn,  C.  J., 
said:  "Where  the  preservation  of  life  can 
only  be  effected  through  the  concurrent  saving 
of  property,  and  the  bona  Jide  purpose  of  sav- 
ing life  forms  part  of  the  motive  which  leads 
to  the  deviation,  the  privilege  will  not  be  lost 
by  reason  of  the  purpose  of  saving  property 
having  formed  a  second  motive  for  deviating." 

See  infra,  this  title.  Causes  Exc2isi>ig  IVhat 
IVould  Otherwise  Be  a  Deviation  —  To  Suceor 
the  Distressed. 
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Otherwise  Be  a  Deviation. 


if  caused  by  reasonable  or  unavoidable  necessity  will  not  amount  to  a 
deviation.  * 

What  Amounts  to  Necessity.  —  The  necessity  which  prevents  or  excuses  a  devia- 
tion must  be  the  result  of  physical  or  moral  force,*  and  must  be  a  real  and 


1.  Necessity  Excuses  Deviation  —  Etigland. — 
Urquhart  v.  Barnard,  i  Taunt.  450;  Lavabre 
f.  Wilson,  I  Doug.  284;  Forshaw  v.  Chabert, 
6  Moo.  369;  Scott  V.  Thompson,  i  B.  &  P.  N. 
R.  181. 

United  States.  —  Maryland  Ins.  Co.  Le 
Roy,  7  Cranch  (U.  S.)  26;  Winthrop  v.  Union 
Ins.  Co.,  2  Wash.  (U.  S.)  7;  Coles  v.  Marine 
Ins.  Co.,  3  Wash.  (U.  S.)  159;  Warder  v.  La 
Belle  Creole,  I  Pet.  Adm.  31. 

Louisiana.  —  Byrne  z'.  Louisiana  State  Ins. 
Co.,  7  Martin  N.  S.  (La.)  126. 

Massachusetts. — Stocker  Harris,  3  Mass. 
409;  Brazier  v.  Clap,  5  Mass.  i. 

.Missouri.  —  Settle  v.  St.  Louis  Perpetual 
Marine,  etc.,  Ins.  Co.,  7  Mo.  379. 

New  York.  —  Robertson  v.  Columbian  Ins. 
Co.,  8  Johns.  (M.  Y.)  491 ;  Graham  v.  Commer- 
cial Ins.  Co.,  n  Johns.  (N.  Y.)  352;  New  Jer- 
sey Lighterage  Co.  v.  New  York  Mut.  Ins.  Co., 
49  N.  Y.  Super.  Ct.  165;  Day  v.  Orient  Mut. 
Ins.  Co.,  I  Daly  (N.  Y.)  13;  Fernandez  v. 
Great  Western  Ins.  Co.,  48  N.  Y.  571.  8  .A.m. 
Rep.  571. 

Tennessee. — Stewart  v.  Tennessee  Marine, 
etc..  Ins.  Co.,  i  Humph.  (Tenn.)  242. 

"  Nothing  is  more  clear,"  said  Sir  James 
Mansfield,  C.  J.,  in  Scott  -'.  Thompson,  i  B.  & 
P.  N.  R.  181,  "  than  the  general  principle  that 
a  deviation  never  puts  an  end  to  the  insur- 
ance, unless  it  be  the  voluntary  act  of  those 
who  have  the  management  of  the  ship.  *  *  * 
When  the  deviation  is  necessary  and  unavoid- 
able, it  has  no  effect  on  the  obligation  of  the 
insurer." 

In  Burgess  v.  Equitable  Marine  Ins.  Co., 
126  Mass.  70.  30  .^m.  Rep.  654,  Endicott,  J., 
said'  "  When  the  departure  is  caused  by 
such  a  necessity  [one  that  is  real  and  impera- 
tive, affecting  the  vessel],  the  change  of  route 
in  no  respect  alters  the  insurance;  because  the 
course  of  a  sea  voyage  must  at  times  be  neces- 
sarily subject  to  extraordinary  perils  of  the  sea 
and  contingencies  beyond  the  control  of  the 
master,  and  in  the  presence  of  which  he  is 
forced  to  succumb;  and  when  they  occur,  and 
he  is  obliged  to  depart  from  the  usual  course 
of  thi  voyag;,  there  is  no  deviation  in  the 
1 -gil  sense  of  the  term,  for  the  departure  is 
the  necessary  incident  of  the  route  named  in 
the  policy,  as  prosecuted  at  the  time  by  the 
ship.  The  probability  of  such  occurrences  is 
well  understood;  they  are  known  perils  of  the 
voyage,  and  enter  into  the  ordinary  contract 
of  marine  insurance.  And  when  the  master, 
compelled  by  the  necessity,  does  that  which 
is  for  the  benefit  of  all  concerned,  the  act  is 
within  the  intention  of  the  policy,  as  much  as 
if  expressed  in  terms  " 

Vessel  Unable  to  Enter  River.  —  So  it  was  held 
that  a  mastiT  was  justilicd  in  seeking  another 
port  of  discharge  where  the  water  was  too 
shallow  in  the  river  for  his  vessel  to  enter,  and 
that  in  such  a  case  it  was  not  necessary  to 
wait  to  sec  whether  the  waters  would  rise. 
The  necessity  is  not  to  be  tested  by  the  event, 

^■ 


but  by  all  the  circumstances  attending  the 
case.  Byrne  v.  Louisiana  State  Ins.  Co.,  7 
Martin  N.  S.  (La.)  126. 

Touching  at  Port  to  Procure  Pilot.  —  1  n  Pou- 
verin  v.  Louisiana  State  M.  dt  F.  Ins.  Co.,  4 
Rob.  (La.)  234,  it  was  held  that  a  policy  was 
not  avoided  by  a  vessel,  insured  from  New- 
Orleans  to  Vera  Cruz,  touching  at  the  Bay  of 
St.  Louis,  on  her  way  through  Lake  Borgne, 
in  order  to  procure  a  pilot  to  conduct  her 
through  Pass  Christian. 

Throwing  Overboard  or  Landing  Cargo, —  In 
Winthrop  -■.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  7, 
Washington,  J.,  said.  "  If  a  necessity  e.xist 
to  throw  overboard  or  to  land  a  part  of  the 
cargo,  the  act  of  doing  so  may  be  excused." 

In  Wiggin  v.  Amory,  13  Mass.  nS,  a  vessel 
insured  from  her  port  of  lading  in  France  to 
the  United  States,  in  attempting  to  come  out 
of  the  harbor  of  Bayonne,  struck  upon  a  bar, 
and  being  necessarily  carried  back  to  repair, 
most  of  her  cargo  was  unladen  and  carried  by 
and  to  Passage  in  Spain,  where  the  vessel 
afterwards  went  and  took  it  on  board,  and 
sailed  thence  for  the  United  States.  This  was 
held  to  be  no  deviation. 

Vessel  Being  Towed.  —  In  Stewart  v.  Tennes- 
see Marine,  etc.,  Ins.  Co.,  i  Humph.  (Tenn.) 
242,  it  was  held  that  if  necessary  the  master  of 
a  fiatboat  might  engage  another  boat  to  tow 
him  to  the  nearest  convenient  landing  in  order 
to  make  necessary  repairs  or  to  reship  the 
cargo.  See  als3JZ//ra,  this  title,  IV hat  Consti- 
tutes Deviation  —  Towinf^. 

Evidence  of  Necessity  —  Protest  of  Master.  —  I  n 
Campbell  v.  Williamson,  2  Bay  (S.  Car.)  237, 
it  was  held  that  the  protest  of  the  master  and 
marines  was  admissible  evidence  to  show  the 
necessity  for  departing  from  the  course  Mr. 
Justice  Johnson  said:  "As  to  the  evidence  of 
the  protest  made  by  the  master  and  marines, 
to  show  the  necessity  of  bearing  away  for 
Antigua,  which  is  assigned  as  a  justification 
for  the  deviation  in  this  case,  it  has  always 
been  allowed  in  our  courts,  as  proper  testi- 
mony of  any  matter  or  thing  happening  on 
the  high  seas,  to  go  to  a  jury;  *  *  *  and 
indeed  it  would  be  of  infinite  loss  to  indi- 
viduals, as  well  as  productive  of  much  injury 
to  commerce,  if  it  were  otherwise." 

The  master's  protest  has  been  held  to  be  evi- 
dence when  made  by  the  master  upon  his 
arrival  at  his  first  port,  where  both  the  owner 
and  the  insurer  resided,  and  without  notice  to 
the  insurer.  Brown  7'.  (iirard,  i  Binn.  (Pa.) 
40,  2  Am.  Dec.  400. 

But  in  Marine  Ins.  Co.  r,  Stras,  I  Munf. 
(Va.)  40S,  a  protest  made  by  the  master  nearly 
six  weeks  after  his  arrival  at  home  was  held 
to  be  inadmissible  as  evidence  to  show  the 
necessity  for  deviating  on  his  outward  pass- 
age. 

2.  Must  Result  from  Physical  or  Moral  Force. — 

Crosby       Fitch,  12  Conn.  410,  31  Am.  Dec. 
745;  Riggin      Patapsco  Ins.  Co.,  7  Har.  &  J. 
(Md.)  279,  16  Am.  Dec.  302. 
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Otherwise  Se  a  Deviation^ 


imperious  necessity,  in  order  to  be  justifiable.* 

Policy  Protected  as  Long  as  Master  Acts  Bona  Fide.  —  The  principle  pervading  all  the 
cases  seems  to  be  that  any  acts  of  deviation  which  a  master  of  competent  skill 
and  discretion,  acting  fairly  and  bona  fide,  deems  to  be  necessary  will  be 
excused.'-*  provided  that  a  necessity  of  some  sort  does  exist,*  and  that  the 
departure  or  delay  be  strictly  commensurate  with  the  necessity  producing  it.* 

b.  From  Stress  of  Weather.  —  If  a  ship  be  driven  from  her  course,  or 
it  becomes  necessary  for  the  master  to  put  into  a  port  of  safety,  or  if  the 
vessel  is  otherwise  delayed  on  account  of  stress  of  weather,  it  will  be  no 
deviation.* 


In  Phelps  V.  Auldjo,  2  Campb.  350,  the  facts 
of  which  have  been  stated  supra,  p.  422,  note 
2,  Lord  Ellenborough  said:  "  If  a  degree 
of  force  was  exercised  towards  him  [the  cap- 
tain] which  either  physically  he  could  not 
resist,  or  morally  as  a  good  subject  he  ought 
not  to  have  resisted,  the  deviation  is  justified." 

1,  Must  Be  Eeal  and  Imperious.  —  Stocker  j'. 
Harris,  3  Mass.  409;  Burgess  v.  Equitable 
Marine  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654. 

2,  Master  Acting  Bona  Fide  Is  Excused.  — 
I  Phillips  on  Ins.  (5th  ed.)  585,  subsec.  1022; 
Graham  7'.  Commercial  Ins.  Co.,  11  Johns.  (N. 
Y.)  352.  See  also  Patrick  v.  Ludlow,  3  Johns. 
Cas.  (N.  Y.)  TO,  2  Am.  Dec.  130. 

In  Turner  v.  Protection  Ins.  Co.,  25  Me.  515, 
43  Am,  Dec.  294,  the  court  said:  "  The  mas- 
ter in  most  cases  must  necessarily  be  the  prin- 
cipal judge  of  the  degree  of  peril  to  which  his 
vessel  is  exposed.  *  *  *  If  he  be  compe- 
tent and  faithful,  his  decisions  respecting 
these  matters,  made  in  good  faith,  should  be 
satisfactory  to  all  interested,  although  he 
should  err  in  judgment." 

In  American  Ins.  Co.  v.  Francia,  g  Pa.  St. 
390,  it  was  contended  that  before  seeking  a 
port  of  safety  on  account  of  stress  of  weather, 
it  was  the  duty  of  the  master  to  throw  over- 
board his  deck  load,  but  the  court  said:  "As 
the  matter  rested  on  his  [the  master's]  discre- 
tion, the  assured  would  not  be  affected  by  a 
mistake  in  the  exercise  of  it,  unless  it  were  so 
gross  as  to  be  evidence  of  incapacity  or  mala 
fides." 

And  so  in  Braaier  v.  Clap,  5  Mass.  i,  the 
court  said:  "A  general  position  that  the  mis- 
take of  the  captain  under  no  circumstances 
forms  an  excuse  for  a  deviation  is  certainly 
not  true.  The  most  skilful,  discreet,  and  pru- 
dent master  may,  and  probably  in  almost  all 
long  voyages  does,  commit  mistakes,  by 
which  his  ship  may  be  taken  out  of  the  most 
direct  and  shortest  course.  Such  is  not  a 
deviation  that  will  discharge  the  underwriters. 
On  the  contrary,  I  believe  that,  in  all  instances 
where  a  captain  of  ordinary  skill  and  discre- 
tion forms  the  best  judgment  that  he  can, 
under  the  existing  circumstances,  for  the  in- 
terest of  all  concerned,  the  contract  of  insur- 
ance remains  unimpaired  by  his  pursuing  that 
judgment  " 

3,  Necessity  Must  Exist.  —  While  the  acts  of 
the  master,  acting  bona  fide,  will  be  excused,  a 
necessity  for  them  must  exist.  In  Winthrop 
V.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  7,  Washing- 
ton, J.,  said:  "  He  [the  master]  may  err  in 
judgment;  the  necessity  may  not  have  been 
extreme;  but  a  necessity  or  justifiable  cause 
must  exist,  and  must  be  satisfactorily  proved." 


4.  Departure  Must  Be  Commensurate  with. 
Cause. —  I  Arnould  on  Marine  Ins.  (6th  ed.) 
500;  3  Kent's  Com.  (14th  ed.)  316;  Lavabre  v. 
Wilson,  I  Doug.  284;  Maryland  Ins.  Co.  v. 
Le  Roy,  7  Cranch  (U.  S.)  26;  Wood  v.  Pleas- 
ants, 3  Wash.  (U.  S.)  201;  Goyon  v.  Pleasants, 
3  Wash.  (U.  S.)  241;  Turner  v.  Protection  Ins. 
Co.,  25  Me.  515,  43  Am.  Dec.  294;  Riggin  v. 
Patapsco  Ins.  Co.,  7  Har.  &  J.  (Md.)  279,  16 
Am.  Dec.  302;  Stewart  v.  Tennessee  Marine, 
etc.,  Ins.  Co.,  i  Humph.  (Tenn.)  242. 

In  Robinson  v.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  89,  Kent.  C.  J.,  said:  "  There  is  not, 
probably,  any  exception  to  be  met  with  to  the 
application  of  the  general  principle  that  if 
the  vessel  deviates  from  the  usual  course  of  the 
voyage  from  necessity,  and  deviates  no  fur- 
ther than  that  necessity  requires,  the  voyage 
will  still  be  protected  by  the  policy." 

And  so  in  Kingston  v.  Girard,  4  Dall.  (Pa.). 
274,  it  was  held  that  if  a  vessel  which  had 
been  captured,  carried  out  of  her  course, 
and  afterwards  released,  remained  longer  at 
the  port  to  which  she  had  been  carried  by  her 
captor  than  was  necessary  to  prepare  for  her 
voyage,  and  for  the  purpose  of  trading,  it 
would  be  a  deviation. 

Leaving  One  Port  of  Distress  for  Another.  —  In 
Graham  v.  Commercial  Ins.  Co.,  11  Johns.  (N. 
Y.)  352,  where  a  ship  was  insured  on  a  voyage 
to  St.  Petersburg  and  was  compelled  by  stress 
of  weather  to  put  into  Port  Baltic,  and  the 
master,  being  informed  that  it  was  impossible 
to  reach  his  destination  on  account  of  ice,  de- 
termined to  proceed  to  Revel,  which  was  a  port 
twenty-five  miles  from  Port  Baltic,  and  on  his 
route,  and  the  vessel  was  lost  while  entering 
Revel,  it  was  held  that  there  was  no  devia- 
tion, it  appearing  that  the  master  acted  bona 
fdc  and  according  to  his  best  judgment. 

6.  Delay  from  Stress  of  Weather — Eiigland. — 
Tait  V.  Levi,  14  East  481;  Leigh  v.  Mather,  i 
Esp.  N.  P.  412;  Delaney  -'.  Stoddart,  i  T.  R. 
22. 

United  5/<z/cj-.  —  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  (U.  S.)  7;  Warder  v.  La  Belle 
Creole,  i  Pet.  Adm.  31. 

Massachusetts.  —  Burgess  v.  Equitable  Ma- 
rine Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  654; 
Sewall  V.  Fellows,  (Mass.  1799)  2  Dane's  Abr. 
130. 

New  York.  —  Graham  v.  Commercial  Ins. 
Co.,  II  Johns.  (N.  Y.)  352;  Fernandez  z\  Great 
Western  Ins.  Co.,  48  N.  Y.  571,  8  Am.  Rep.  571, 
3  Robt.  (N.  Y.)  457. 

Pennsylvania.  —  Snowden  v.  Phoenix  Ins. 
Co.,  3  Binn.  (Pa.)  457. 

South  Carolina.  —  Miller  '■.  Russell,  i  Bay 
(S.  Car.)  309. 
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c.  For  Repairs.  —  Any  departure  to  and  reasonable  delay  at  the  most 
convenient  and  suitable  port  for  the  purpose  of  making  necessary  repairs  will 
be  justified.*  And  after  the  policy  attaches,  any  delay  in  port  *  or  departure 
to  another  port    for  this  purpose  will  not  constitute  a  deviation. 

May  Visit  Second  Port.  —  If  the  necessary  repairs  cannot  be  made  at  the  first 
port  which  the  vessel  visits  for  the  purpose,  she  may  visit  a  second  port,  and 
so  on.* 

d.  For  Provisions. —  If  a  ship,  sufficiently  supplied  with  provisions  at  the 


Boute  Obstructed  by  Ice.  —  Any  delay  in  the 
case  of  a  vessel  already  on  her  voyage  and  in 
transitu,  rendered  necessary,  in  the  best  judg- 
ment of  the  master,  on  account  of  the  vessel's 
route  being  obstructed  by  ice,  will  be  excused. 
Graham  v.  Commercial  Ins.  Co.,  ii  Johns.  (N. 
V.)  352. 

But  it  appears  that  when,  because  of  a  tem- 
porary obstruction  by  ice  in  the  ordinary 
course  pursued  by  ships,  a  vessel  which  is 
still  at  its  port  of  departure  voluntarily  begins 
the  voyage  by  an  entirely  different  route,  in- 
stead of  waiting  for  the  temporary  obstruction 
to  cease,  this  is  a  deviation.  Crosby  v.  Fitch, 
12  Conn.  410,  31  Am.  Dec.  745.  See  this  case 
set  out  supra,  this  title,  p.  422,  note  2. 

Parting  from  Convoy. —  If  a  ship,  warranted 
to  sail  with  convoy,  is  separated  from  the 
convoy  by  stress  of  weather  and  is  afterwards 
captured,  the  underwriters  still  remain  re- 
sponsible. Campbell  v.  Williamson,  2  Bay 
(S.  Car.)  237. 

Making  Fast  to  Dock.  —  In  New  Jersey  Light- 
erage Co.  V.  New  York  Mut.  Ins.  Co.,  49  N.  Y. 
Super.  Ct.  165,  it  was  held  to  be  no  deviation 
10  make  fast  a  lighter  to  a  dock  to  prevent  its 
being  swept  down  the  bay  by  the  force  of  the 
winds  and  tide. 

Not  Necessary  to  Sacrifice  Deck  Load  Before 
Putting  into  Port  of  Safety.  —  In  American  Ins. 
Co.  r.  Francia,  9  Pa.  St.  390,  it  was  held  that 
the  master  of  a  vessel  was  not  obliged  to  throw 
overboard  his  deck  load  before  putting  into  a 
port  of  safety,  even  if  by  so  doing  he  might 
have  continued  on  his  voyage,  unless,  how- 
ever, the  vessel  was  overloaded  at  the  com- 
mencement of  the  voyage. 

1.  For  Repairs.  —  i  Phillips  on  Ins.  (5th  ed.) 
585,  subsection  1019. 

/England.  —  Urquhart  v.  Barnard,  I  Taunt. 
450:  Smith  V.  Surridge,  4  Esp.  N.  P.  25;  Mot- 
teux  7K  London  Assur.  Co.,  i  Atk.  545;  Scott 
V.  Thompson,  i  B.  &  P.  N.  R.  181. 

United  States.  —  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  (U.  S.)  7;  Coles  v.  Marine  Ins. 
Co.,  3  Wash.  (U.  S.)  159;  Warder  v.  La  Belle 
Creole,  I  Pet.  Adm.  31. 

Massachusetts. — Taylor  v.  Lowell,  3  Mass. 
331,  3  Am.  Dec.  141;  Coffin  v.  Nevvburyport 
Marine  Ins.  Co.,  9  Mass.  436;  Hall  v.  Franklin 
Ins.  Co.,  9  Pick.  (Mass.)  466;  Merchants'  Ins. 
Co.  V.  Clapp.  II  Pick.  (Mass.)  56;  Silloway  7j. 
Neptune  Ins.  Co.,  12  Gray  (Mass.)  73;  Bur- 
gess V.  Equitable  Marine  Ins.  Co.,  126  Mass. 
70,  30  Am.  Rep.  654,  8  Ins.  Law  J.  103. 

Ne7u  York.  —  Kane  v.  Columbian  Ins.  Co., 
2  Johns.  (N.  Y.)264;  Fernandez  i'.  (ircat  West- 
ern Ins.  Co.,  3  Robt.  (N.  Y.)  457. 

Sfulli  Carolina.  —  Miller  ;■.  Russell,  i  Bay 
(S,  Car.)  309. 

Not  Necessary  to  Put  into  Nearest  Port. —  In 


Turner  v.  Protection  Ins.  Co.,  25  Me.  515,  43 
Am.  Dec.  294,  it  was  held  to  be  a  matter  with- 
in the  discretion  of  the  captain  whether  it  was 
necessary  to  put  into  the  nearest  port  for  re- 
pairs. The  court  said:  "  To  determine  what 
port  to  seek  for  repair,  the  master  should  con- 
sider the  extent  of  the  danger,  its  position  as 
near  to  or  more  distant  from  the  course  of  the 
voyage,  and  the  facility  and  speed  with  which 
the  necessary  machinery,  materials,  and  labor 
can  be  procured  and  applied  to  the  vessel's 
use.  The  master  in  most  cases  must  necessa- 
rily be  the  principal  judge  of  the  degree  of 
peril  to  which  his  vessel  is  exposed,  and  of  her 
ability  to  proceed  with  safety  to  a  nearer  or  to 
a  more  distant  port,  and  of  the  facilities  for 
repairing  her  at  different  ports."  See  also  the 
title  Masters  OF  Vessels. 

The  repairs  must  not  be  rendered  necessary 
by  the  original  unseaworlhy  condition  of  the 
vessel.  Reed  v.  Philps,  13  New  Bruns.  171; 
Audenreid  -■.  Mercantile  Mut.  Ins.  Co.,  60  N. 
Y.  482,  19  Am.  Rep.  204. 

2.  Delay  in  Port.  —  Smith  v.  Surridge,  4  Esp. 
N.  P.  25;  Motteux  v.  London  Assur.  Co.,  i 
Atk.  545;  Cruder  v.  Philadelphia  Ins.  Co.,  2 
Wash.  (U.  S.)  262. 

3.  Seeking  Another  Port  for  Repairs. —  Motteux 
V.  London  Assur.  Co.,  i  Atk.  545. 

In  Cruder  v.  Philadelphia  Ins.  Co.,  2  Wash. 
(U.  S.)  262,  Washington,  J.,  said:  "  The  rule 
seems  to  be  that  if  the  accident  happen  whilst 
the  property  is  at  the  risk  of  the  underwriters, 
and  cannot  be  repaired  at  the  port  of  her  de- 
parture, she  may,  without  prejudice  to  the  in- 
surance, go  to  the  nearest  port  where  the 
damage  may  be  repaired;  and  that,  in  doing 
so,  she  stands  in  the  same  situation  as  if  she 
had  repaired  at  the  place  of  departure.  *  *  * 
If  the  vessel  is  injured  in  port  (being  insured 
at  and  from  that  port,  as  in  this  case),  and  she 
cannot  be  repaired  there,  to  say  that  she  should 
not  be  at  liberty  to  go  to  the  nearest  port 
where  she  can  be  repaired  is  to  say  that  the 
voyage  never  shall  commence ;  or,  if  it  do,  that 
the  underwriters  shall  be  discharged  although 
the  accident  happened  whilst  she  was  protected 
by  the  policy.  It  is  for  the  benefit  of  all  con- 
cerned thai  the  step  should  be  taken." 

4.  2  Parsons  on  Marine  Ins.  30;  i  Arnould 
on  Marine  Ins.  (f)th  ed.)  503;  Hail  v.  Franklin 
Ins.  Co.,  9  Pick.  (Mass.)  4(')0. 

May  Proceed  to  Neighboring  Port  Although  Ship 
Could  Be  Repaired  at  First  Port. —  In  one  case 
the  court  was  inclined  to  think  that  it  would 
be  no  deviation  for  a  vessel  which  had  put  into 
a  port  for  repairs  to  proceed  thence  to  a  neigh- 
boring port  where  her  owners  resided,  for  this 
purpose,  altliDUgh  she  could  have  been  repaired 
at  the  first  port.  Silloway  Neptune  Ins. 
Co.,  12  Gray  (Mass.)  73. 
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outset  of  the  voyage,  departs  or  delays  for  the  purpose  of  supplying  a  deficiency 
rendered  necessary  through  some  justifiable  cause,  it  will  be  no  deviation.* 

i\  To  Recruit  Crew.  —  Where  a  ship  is  sufficiently  manned  and  equipped 
at  the  commencement  of  the  voyage,  and  through  sickness  or  other  cause  the 
crew  becomes  too  weak  to  continue  the  voyage  with  safety,  a  departure  or 
delay  to  procure  fresh  hands  will  be  excusable.* 

/.  To  Succor  the  Distressed.  —  Upon  principles  of  humanity  it  is  now 
established  law  that  any  departure,  delay,  or  other  variation  of  the  risk  for 
the  purpose  of  succoring  those  whose  lives  are  in  danger  is  justifiable.^ 


1.  Deviation  for  Provisions — When  Justifiable. 

—  I  Arnould  on  Marine  Ins.  (6lh  ed.)  504;  i 
Parsons  on  Marine  Ins.  29;  Urquhart  v.  Bar- 
nard, I  Taunt.  456;  Thomas  v.  Royal  Exch. 
Assur.  Co.,  I  Price  195;  Coles  v.  Marine  Ins. 
Co.,  3  Wash.  (U.  S.)  163;  Warder  v.  La  Belle 
Creole,  i  Pet.  Adm.  31;  Kettell  v.  Wiggin,  13 
Mass.  68. 

For  Water.  —  In  Wood  v.  Pleasants,  3  Wash. 
(U.  S.)  201,  Washington,  J.,  in  charging  the 
jury,  said:  "  If  the  necessity  produced  by  the 
want  of  water,  which  is  stated  by  the  mate, 
really  and  fairly  e.xisted,  a  sufficiency  for  the 
voyage  having  been  taken  in  at  New  York  — 
if  there  was  not  enough  remaining  to  supply 
the  wants  of  the  crew  to  New  Orleans  —  and 
Havana  was  the  nearest  port,  or  one  which 
could  be  most  easily  gained,  at  which  water 
could  be  obtained,  then  the  deviation  was  ex- 
cusable." See  also  Lapene  v.  Sun  Mut.  Ins. 
Co.,  8  La.  Ann.  t,  58  Am.  Dec.  968. 

Necessity  Must  Not  Be  Due  to  Neg'ligence.  —  In 
Kettell  V.  Wiggin,  13  Mass.  68.  Parker,  C.  J., 
said:  It  was  contended  that  this  voyage  was 
necessary  because  there  was  a  scarcity  of  pro- 
visions and  water,  and  the  crew  of  the  vessel 
might  have  suffered.  This,  perhaps,  would 
be  a  sufficient  excuse  if  the  necessity  on  which 
it  is  founded  did  not  arise  from  the  negligence 
of  the  master;  if  it  did,  the  owners  cannot 
avail  themselves  of  it  to  excuse  a  deviation." 
See  the  facts  in  this  case  stated  supra,  p.  423, 
note. 

2.  I  Arnould  on  Marine  Ins.  (6th  ed.)  503; 
Forshavv  v.  Chabert,  6  Moo.  369;  Fernandez  v. 
Great  Western  Ins.  Co.,  3  Robt.  (N.  Y.)  457; 
Burgess  v.  Equitable  Marine  Ins.  Co.,  126 
Mass.  70,  30  Am.  Rep.  654,  8  Ins.  Law  J  103. 

Necessary  Medical  Attention,  Medicines,  etc., 
Must  Be  Provided  at  the  Outset.  —  In  Woolf  v. 
Claggett,  3  Esp.  N.  P.  257,  it  was  held  that  in 
order  to  justify  a  deviation  upon  this  ground 
it  must  be  shown  that  medical  attention,  med- 
icines, etc.,  which  it  was  necessary  to  take  on 
the  voyage  insured  had  been  provided.  Lord 
Eldon  said  that  he  was  of  opinion  that  if  by 
the  visitation  of  God  so  many  of  the  crew,  who 
were  otherwise  sufficient,  became  so  afflicted 
with  sickness  as  to  be  incapable  of  navigating 
the  ship,  such  an  illness  of  the  crew  was  a 
necessity  which  might  justify  a  deviation;  but 
when  it  was  set  up  as  a  justification  of  a  devi- 
ation, he  thought  it  incumbent  on  the  plaintiff 
to  show  that  he  had  provided  against  what  was 
so  the  act  of  God,  by  every  proper  precaution  as 
to  medicines  and  necessaries  for  the  voyage." 

Loss  of  Officers.  —  And  so  where  all  the  officers 
of  the  ship  had  died,  a  departure  by  the  crew 
to  a  port  of  safety  was  held  to  be  justifiable. 
Winthrop  v.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  7. 


Delay  in  Port  of  Departure  to  Obtain  Crew.  —  In 

Augusta  Ins.,  etc.,  Co.  r'.  Abbott,  12  Md.  348, 
it  was  held  that  the  delay  in  a  ship's  port  of 
departure  arising  from  the  difficulty  of  obtain- 
ing a  crew  would  be  excusable. 

Can  Vessel  Leave  Port  to  Supply  Deficiency  in 
Crew  1  —  Whether  a  vessel  which  loses  some  of 
her  men  while  in  port,  and  is  unable  to  supply 
the  deficiency  there,  can  go  to  another  port  for 
this  purpose  without  being  guilty  of  deviation 
seems  to  be  doubtful.  In  Cruder  v.  Philadel- 
phia Ins.  Co.,  2  Wash.  (U.  S.)  262,  it  was  held 
that  she  could.  But  in  Forshaw  v.  Chabert,  6 
Moo.  369,  3  Brod.  &  B.  158,  7  E.  C.  L.  389.  it 
was  held  to  be  a  deviation  for  a  vessel  which 
had  lost  some  men  at  Cuba  and  could  not  sup- 
ply the  deficiency  there  for  the  entire  voyage, 
but  was  able  to  secure  a  sufficient  crew  for  a 
part  of  the  voyage,  to  put  into  a  port  out  i  f 
the  course  to  land  the  men  taken  on  at  Cuba 
and  to  procure  others  in  their  places. 

3.  To  Succor  the  Distressed.  —  Scaramanga 
Stamp,  5  C.  P.  Div.  295,  affirmiut;  ^  C.  P.  Div. 
316;  The  Schooner  Boston,  i  Sumn.  (U.  S.) 
328;  The  Ship  Henry  Ewbank,  i  Sumn.  (U.  S.) 
400;  Sturtevant  v.  The  Bark  George  Nicholaus, 
Newb.  Adm.  449;  Dabney  v.  New  England 
Mut.  Marine  Ins.  Co.,  14  Allen  (Mass.)  300; 
Burgess  v.  Equitable  Marine  Ins.  Co.,  126 
Mass.  70,  30  Am.  Rep.  654,  S  Ins.  L.  J.  103; 
Settle  V.  St.  Louis  Perpetual  Marine,  etc.,  Ins. 
Co.,  7  Mo.  379;  Fernandez  v.  Great  Western  Ins. 
Co.,  48  N.  Y.  571,  8  Am.  Rep.  571.  3  Robt.  (N. 
Y.)  457.  See  also  Lawrence  v.  Sydebotham, 
6  East  450. 

The  doubts  which  were  at  one  time  ex- 
pressed as  to  whether  delay  or  departure  for 
the  purpose  of  succoring  persons  in  distress 
was  justifiable  (see  Warder  v.  La  Belle  Creole, 
I  Pet.  Adm.  40;  Taylor  v.  The  Cato,  i  Pet. 
Adm.  64)  are  now  thoroughly  exploded. 

In  Bond  r'.  The  Brig  Cora.  2  Wash.  (U.  S.) 
80;  Bond  V.  The  British  Brig  Cora,  2  Pet. 
Adm.  361,  Washington,  J.,  said:  "  If  the  ob- 
ject of  the  deviation  be  to  save  the  life  of  a 
man,  I  will  not  be  the  first  judge  to  exclude 
such  a  case  from  the  exceptions  to  the  general 
rule.  The  humanity  of  the  motive  and  the 
morality  of  the  act  give  it  a  strong  claim  to  in- 
dulgence." 

Saving  Life  —  Incidentally  Saving  Property.  — 

In  Scaramanga  7.'.  Stamp,  5  C.  P.  Div.  295, 
affirming  C.  P.  Div.  316,  the  court,  by  Cock- 
burn,  C.  J.,  summarized  the  doctrine  upon  the 
subject  of  the  right  of  a  ship  to  deviate  for  the 
purpose  of  saving  life  or  property  as  follows: 
"  Deviation  for  the  purpose  of  saving  life  is 
protected,  and  involves  neither  forfeiture  of 
insurance  nor  liability  to  the  goods  owner  in 
respect  of  loss  which  would  otherwise  be  with- 
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Medical  Attention  for  the  Sick.  —  A  departure  or  delay  undertaken  for  the  purpose 
of  securing  medical  attention  for  the  sick  on  board  the  ship  insured  is 
excusable.* 

g.  Under  Compulsion.  —  Any  departure,  delay,  or  other  variation  of 
the  risk  not  attributable  to  the  insured,  but  done  under  compulsion,  will 
excuse  what  would  otherwise  be  a  deviation.* 


in  the  exception  of  '  perils  of  the  seas.'  And, 
as  a  necessary  consequence  of  the  foregoing, 
deviation  for  the  purpose  of  communicating 
with  a  ship  in  distress  is  allowable,  inasmuch 
as  the  state  of  the  vessel  in  distress  may  in- 
volve danger  to  life.  On  the  other  hand,  de- 
viation for  the  sole  purpose  of  saving  property 
is  not  thus  privileged,  but  entails  all  the  usual 
consequences  of  deviation.  If,  therefore,  the 
lives  of  the  persons  on  board  a  disabled  ship 
can  be  saved  without  saving  the  ship,  as  by 
taking  them  off,  deviation  for  the  purpose  of 
saving  the  ship  will  carry  with  it  all  the  conse- 
quences of  an  unauthorized  deviation.  But 
where  the  preservation  of  life  can  only  be 
effected  through  the  concurrent  saving  cf  prop- 
erty, and  the  hona  fide  purpose  of  saving  life 
forms  part  of  the  motive  which  leads  to  the  de- 
viation, the  privilege  will  not  be  lost  by  reason 
of  the  purpose  of  saving  property  having 
formed  a  second  motive  for  deviating." 

Speaking  Ships  in  Distress.  —  In  Crocker  -■. 
Jackson,  i  Sprague  (U.  S.)  141,  Sprague,  J., 
said,  in  substance:  "  In  this  case,  when  the 
brig  was  seen  in  distress,  it  was  the  duty  of  the 
La  Grange  to  run  down  to  her,  to  ascertain 
whether  the  persons  on  board  needed  relief; 
and  upon  learning  that  they  did,  she  was 
bound  to  take  the  necessary  measures  to 
afford  it;  and  this  constitutes  no  deviation." 

Taking  Aboard  Shipwrecked  Mariners  Whose 
Lives  Are  Not  in  Danger  was  held  to  be  no  de- 
viation in  Box  of  Bullion,  i  Sprague  (U.  S.)  57. 
In  this  case  a  ship  had  departed  three  miles 
from  her  course  to  speak  a  ship  flying  signals 
of  distress,  and  delayed  for  three  hours  to  take 
on  shipwrecked  mariners  of  the  United  States, 
who  had  been  rescued  by  a  foreign  vessel, 
bound  for  a  foreign  port,  for  the  purpose  of 
bringing  them  to  the  United  States.  Sprague, 
J.,  said:  "  But  it  is  insisted  that  as  the  crew 
of  the  Constitution  were  not  in  imminent  dan- 
ger or  distress,  the  delay  for  the  purpose  of 
taking  them  on  board  was  a  deviation.  *  ♦  * 
That  it  is  the  invariable  practice  to  take  men 
on  board  under  such  circumstances  is  abund- 
antly proved.  Indeed,  to  have  refused  to 
receive  their  shipwrecked  countrymen,  and 
compelled  them  still  to  rely  on  the  hospitality  of 
strangers  and  be  transported  to  a  foreign  and 
distant  country,  would  have  been  a  violation 
not  merely  of  the  courtesy,  but  of  the  humanity, 
of  the  seas." 

L  To  Secure  Assistance  for  Sick  on  Board.  —  2 
Parsons  on  .Marine  Ins.  33,  Peterson  The 
Chandcs,  4  Fed.  Rep.  645;  Dabneyz'.  New  ling- 
land  Mut.  Marine  Ins.  Co.,  14  Allen  (Mass.) 
300;  Burgess?'.  Equitable  Marine  Ins.  Co.  126, 
Mass.  70,  30  Am.  Rep.  654,  8  Ins.  L.  J.  103. 

Thus,  in  Perkins  v.  Augusta  Ins.,  etc.,  Co., 
10  Gray  (Mass.)  312,  71  Am.  Dec.  654,  a  master 
was  held  to  be  justified  in  putting  into  a  port 
out  of  his  course  to  obtain  necessary  medical 
attention  for  his  wife.    .Merrick,  J.,  said:  "  It 


makes  no  difference  whether  the  object  of  such 
departure  is  to  alleviate  the  distress  and  ad- 
minister to  the  necessities  of  persons  who  are 
lawfully  on  board  or  of  strangers  suffering 
from  disasters  sustained  by  the  loss  or  wreck  of 
another  vessel.  The  dictates  of  humanity  are 
as  forcible  in  the  one  case  as  in  the  other;  and 
it  would  be  strange  and  unreasonable  if  the 
law  recognized  any  discrimination  between 
them.  To  make  the  excuse  valid  and  effectual 
it  must  without  doubt  be  shown  that  there 
was  a  real  necessity  for  the  departure  of  the 
vessel  from  her  proper  course.  The  exigency 
which  demands  relief  must  be  equal  in  impor- 
tance to  the  intervention  which  is  required  in 
its  behalf.  *  *  *  To  determine  rightly,  all 
the  circumstances  of  infirmity  and  suffering 
and  of  relief  afforded,  on  the  one  hand,  must 
be  considered  in  connection  with  the  increased 
length  of  the  voyage,  the  prolonged  time  re- 
quired to  accomplish  it,  and  the  additional  risk 
incurred,  on  the  other." 

Ship  Must  Have  Been  Properly  Equipped.  —  It 
seems,  however,  that  a  deviation  to  secure 
medical  stores  for  the  sick  will  not  be  excused 
where  the  deviation  is  rendered  necessary  by  a 
failure  before  the  beginning  of  the  voyage  to 
stock  the  ship  with  necessary  stores.  Woolf 
V.  Claggett,  3  Esp.  N.  P.  257;  Kettell  v.  Wig- 
gin,  13  Mass.  68.  See  also  supra,  this  section. 
For  Prfl-,'!sions ;   To  Rt-criiit  Crew. 

2.  Compulsory  Deviation.  —  2  Parsons  on 
Marine  Ins.  28;  Driscol  v.  Passmore,  I  B.  & 
P.  200;  Driscoll  Bovil,  I  B.  &  P.  313:  Fer- 
nandez V.  Great  Western  Ins.  Co.,  48  N.  Y. 
571.  8  Am.  Rep.  571. 

Mutinous  Crew. —  It  will  be  no  deviation  if 
the  master  is  compelled  by  his  crew  to  depart 
from  his  route  or  delay  in  prosecuting  the  voy- 
age. Toulmin  Inglis,  i  Campb.  421;  Elton 
V.  Brogden,  2  Stra.  1264. 

Ship  of  War.  —  There  is  no  deviation  where 
the  ship  is  detained  by  those  in  authority  or 
taken  out  of  her  course  by  a  ship  of  war. 
Thus,  in  Scott  v.  Thompson,  i  B.  &  P.  N.  R. 
181,  a  ship  was  forcibly  carried  out  of  her 
course  by  a  king's  ship,  but  as  soon  as  she  was 
released  proceeded  on  her  voyage.  This  was 
held  to  be  no  deviation,  and  Sir  James  Mans- 
field, C.  J.,  said:  '  Nothing  is  more  clear  than 
the  general  principle  that  a  deviation  never 
puts  an  end  to  the  insurance  unless  it  be  the 
voluntary  act  of  those  who  have  the  manage- 
ment of  the  ship.  Here  the  state  of  ihc  case 
excludes  the  idea  of  the  deviation  (as  the  going 
to  Falmouth  has  been  called)  having  been  vol- 
untary. The  ship  was  carried  there  by  force, 
and  without  any  consent  of  those  who  had 
the  managemcni.  of  the  ship.  Deviation  occa- 
sioned by  force  and  deviation  occasioned  by 
necessity  are  the  same;  for  necessity  is  force. 
*  *  *  When  the  deviation  is  necessary  and 
unavoidable,  it  has  no  effect  upon  the  obliga- 
tion of  the  insurer." 
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h.  Transshipment.  —  Where  goods  are  insured  on  a  particular  ship  they 
will  bo  covered  by  the  policy  if  transshipped  by  another  ship  through  necessity.* 

/.  To  OhTAIN  Information  as  to  Markets  —  insurance  to  "a  Port  of  Dis- 
charge."—  Where  a  vessel  is  insured  in  general  terms  to  "a  port  of  discharge" 
in  a  country,  without  specifying  a  particular  port,  she  has  the  right  to  touch 
for  advices  or  information  as  to  markets  at  some  other  port  before  selecting  a 
port  of  discharge,  and  if  she  docs  not  break  bulk  at  the  port  of  arrival  she 
will  not  be  deemed  guilty  of  a  deviation  so  as  to  terminate  there  the  liability  of 
the  underwriter.* 

Insurance  to  Two  Ports  "  Either  or  Both."  —  Where  a  ship  was  insured  to  two 
n.imcd  ports  "either  or  both,"  it  has  been  held  that  putting  into  a  neighbor- 
ing port  for  information  as  to  markets  did  not  constitute  a  deviation.^ 

Must  Not  Constitute  Such  Port  a  Port  of  Discharge.  —  She  must  not,  however,  con- 


Forcible  Detention  by  Port  Authorities.  —  The 

forcible  detenlion  of  a  ship  at  an  intermediate 
por;  by  the  port  authorities  there  will  not 
amount  to  a  deviation.  Savage  v.  Fieasants, 
5  Binn.  (Pa.)  403,  6  Am.  Dec.  424. 

Capture  and  Detention  — ■  Unnecessary  Delay 
upon  Kelease.  —  If  a  ship  which  is  captured 
after  beini;  released  remains  in  the  port  to 
wiiich  she  is  taken  by  her  captors,  for  a  longer 
time  than  is  necessary  to  prepare  for  her  voy- 
age, this  is  a  deviation.  Kingston  v.  Girard,  4 
Ball.  (Pa.)  274. 

1.  Transshipment.  —  Plantamond  v.  Staples,  3 
Doug.  I,  26  E.  C.  L.  II,  I  T.  R.  611,  note  a; 
Schroeder  v.  Schweizer  Lloyd  Transport,  etc., 
60  Cal.  467,  44  Am,  Rep.  6i;  Macy  v.  Mutual 
Marine  Ins.  Co.,  12  Gray  (Mass.)  497;  Winter 
V.  Delaware  Mut.  Safety  Ins.  Co.,  30  Pa.  St.  334. 
See  Phillips  on  Ins.  (5th  ed.)  556,  subsec.  983. 

In  Salisbury  v.  Marine  Ins.  Co.,  23  Mo. 
553,  the  court  said:  "  It  is  recognized  as  an 
undoubted  doctrine  of  insurance  law  that  if 
the  original  ship  be  disabled,  and  the  master, 
acting  with  a  wise  discretion  as  the  agent  of 
the  merchant  and  the  shipowners,  forwards  the 
cargo  in  another  ship,  such  necessity  and 
justifiable  change  of  ship  will  not  discharge 
the  underwriter  on  the  goods  from  liability 
for  any  loss  which  may  take  place  on  goods 
subsequently  to  such  transshipment." 

And  so,  in  Pierce  v.  Columbian  Ins.  Co.,  14 
Allen  (Mass.)  320,  a  master  was  held  to  be 
justified  in  transshipping  the  cargo  in  two  ships 
instead  of  one. 

Duty  of  Captain  to  Transship.  —  If  a  ship  be- 
comes disabled,  and  the  transshipment  of  the 
cargo  becomes  necessary,  it  is  the  duty  of 
the  master  to  make  every  reasonable  effort 
for  its  transshipment.  Treadwell  v.  Union 
Ins.  Co.,  6  Cow.  (N.  Y.)  270;  Saltus  v.  Ocean 
Ins.  Co.,  12  Johns.  (N.  Y.)  107,  7  Am.  Dec.  290. 
See  also  the  title  Masters  ok  Vessels. 

2.  Insurance  to  Port  of  Discharge  —  Right  to  Ob- 
tain Information  at  Port  of  Arrival. —  In  Coolidge 
V.  Ciray,  8  .Mass.  527,  goods  were  insured  from 
Boston  to  the  vessel's  port  of  discharge  in 
Europe.  The  policy  stated  that  the  vessel  was 
intended  for  some  port  in  Holland,  or  wherever 
else  the  master  should  deem  proper,  in  case  he 
could  not  get  into  Holland.  The  master  en- 
tered the  river  Maese,  but  being  informed  that 
his  vessel  and  cargo,  if  discovered  by  the 
French,  would  be  seized  and  confiscated,  he 
left  the  river  and  went  to  Gottenburg,  where 
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he  remained  a  few  days  in  order  to  ascertain 
at  what  port  he  might  sell  his  cargo,  and  then 
proceeded  for  a  market  in  the  Baltic,  but  was 
captured.  It  was  made  a  question  whether 
Gottenburg  was  not  the  port  of  discharge,  but 
the  court  held  otherwise,  saying:  "  If  he  [the 
master]  had  broken  bulk,  or  begun  to*  unlade 
at  Gottenburg,  that  must  have  been  considered 
the  port  of  discharge,  and  the  voyage  would 
have  ended  there  within  the  policy.  But  we 
think,  and  in  this  opinion  we  are  confirmed  by 
that  of  several  eminent  underwriters  of  whom 
we  have  inquired,  that  when  property  is  in- 
sured to  a  port  of  discharge,  the  assured  has  a 
right  to  obtain  advice  at  his  port  of  arrival  re- 
specting the  markets,  and  having  informed 
himself,  has  a  right  to  proceed  to  such  port  as 
promises  the  best  sales,  and  is  still  protected 
by  the  policy;  not  being  obliged  to  discharge 
his  cargo  at  the  first  port  he  makes." 

In  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  (Mass.) 
I,  it  was  held,  following  the  case  last  cited, 
that,  under  a  policy  of  insurance  on  a  vessel 
from  a  foreign  port  "  to  a  port  of  discharge  in 
the  United  States,"  she  may  put  into  a  port  in 
the  United  States  to  inquire  for  a  market,  and 
may  proceed  thence  to  another  port  in  the 
United  States  for  the  purpose  of  discharging 
the  cargo.  In  this  case  the  vessel,  proceeding 
from  the  West  Indies,  put  in  at  Savannah,  but 
did  not  discharge  any  part  of  her  cargo  there, 
and.  after  inquiries  sailed  for  Boston  as  a  port 
of  discharge.  It  was  held  that  she  was  pro- 
tected by  her  policy  on  her  voyage  from  Savan- 
nah to  Boston.  To  the  same  effect  is  King  v. 
Middletown  Ins.  Co.,  i  Conn.  184,  which  is  set 
out  in  the  third  note  infra. 

3.  Insurance  "  to  Cork  or  Liverpool,  Either  or 
Both."— In  Clark  v.  United  F.  &  M.  Ins. 
Co.,  7  Mass.  365,  5  Am.  Dec.  50,  a  vessel  was 
insured  from  the  United  States  "  to  Cork  or 
Liverpool,  either  or  both."  The  master,  hav- 
ing unintentionally  passed  Cork  so  far  that  on 
account  of  the  wind  and  weather  it  was  im- 
practicable to  reach  it,  bore  away  for  Dublin 
to  obtain  information  as  to  the  state  of  the 
markets,  and  in  the  course  thiiher  a  loss  oc- 
curred for  which  the  underwriters  were  held 
responsible,  the  court  saying  that  the  master 
"  had  a  right,  within  the  policy,  to  bear  away 
to  Dublin  to  obtain  information  as  to  the  state 
of  the  markets  at  Cork  and  Liverpool,  and  from 
thence  to  go  to  either  at  his  choice,  as  his  in- 
formation and  judgment  should  lead  him." 
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stitute  such  port  her  port  of  discharge  by  unnecessarily  breaking  bulk,*  though 
if  the  master  discharges  a  part  of  the  cargo  through  necessity  this  will  not 
make  it  the  ship's  port  of  discharge.*  Nor  will  the  discharge  of  hands,  if  they 
are  replaced  by  others,  to  continue  the  voyage,  if  directed,  constitute  it  the 
discharging  port.^ 

j.  Trial  Trips. —  It  is  considered  to  be  no  deviation  for  a  vessel  to  make 
necessary  trial  trips.* 

k.  To  Avoid  Danger  —  {i\  In  General.  — Any  departure  or  delay  for  the 
purpose  of  avoiding  danger  will  be  excused.' 


1.  Must  Kot  Unnecessarily  Break  Bulk  at  Port 
of  Arrival. — Coolidge  v.  Gray,  8  Mass.  527; 
Lapham  z\  Atlas  Ins.  Co.,  24  Pick.  (Mass.)  i; 
King  V.  Middletown  Ins.  Co.,  l  Conn.  184. 

A  ship  which  was  insured  "  to  a  port  of  call 
and  discharge  and  loading  in  the  West  Indies  " 
sailed  to  Havana  and  discharged  her  cargo, 
and  then  sailed  to  Matanzas,  another  Cuban 
port,  where  she  took  in  a  cargo  and  sailed  for 
a  European  port,  in  conformity  with  the  further 
provisions  of  the  policy.  It  was  held  that 
going  to  Matanzas  was  a  deviation  under  the 
terms  of  the  policy,  the  court  saying:  "  We 
will  by  no  means  say  that  if  there  had  been  no 
other  alleged  deviation  than  the  call  at  a  port 
for  orders,  before  going  to  a  port  of  discharge 
and  loading,  the  policy  may  not  have  admitted 
of  a  construction  which  would  not  have  de- 
feated the  action."  M'Givern  v.  Provincial 
Ins.  Co.,  8  N'ew  Bruns.  311. 

2.  Partial  Discharge  through  Necessity  at  Port 
of  Arrival. —  In  King  7'.  Middletown  Ins.  Co.,  i 
Conn.  184,  a  vessel  was  insured  from  a  port  in 
Europe  to  port  of  discharge  in  the  United 
States,  and  cleared  out  from  her  European 
port  bound  for  New  York.  She  arrived  off 
Montauk  Point,  and  sailed  thence  to  New 
York,  where  upon  arrival  the  supercargo  wrote 
to  the  owner  at  Hartford,  notifying  him  of  her 
arrival.  The  master  was  notified  at  once  to 
proceed  to  Middletown.  In  order  to  get  into 
the  Connecticut  river  he  was  compelled  to 
lighten  the  ship,  so  he  took  out  three  thousand 
bushels  of  salt  at  New  York  and  put  it  in 
lighters.  He  also  paid  duty  on  three  boxes  of 
lemons.  It  was  held,  Ingersoll  and  Smith, 
JJ.,  dissenting,  that  these  transactions  did  not 
constitute  New  York  the  port  of  discharge; 
that  the  sailing  from  Montauk  Point  to  New 
York,  and  from  thence  for  Middletown,  were 
no  deviations;  and  that  the  intention  to  make 
New  York  the  port  of  discharge  was  imma- 
terial. 

Landing  Perishable  Goods.  —  In  Sage  v.  Mid- 
dletown Ins.  Co.,  I  Conn.  239,  on  an  insurance 
to  a  port  of  discharge  it  was  held  that  the  land- 
ing of  perishable  goods  if  necessary  would  not 
make  the  port  a  port  of  discharge.  The  court 
said:  "  To  constitute  a  port  of  discharge  it  is 
not  necessary  that  every  article  of  the  cargo 
should  be  there  landed;  part  may  be  dis- 
charged atone  port  and  part  at  another.  Each 
becomes  a  port  of  discharge,  and  the  policy 
terminates  at  the  first.  As  a  general  rule, 
then,  if  a  ship  under  such  policy  arrives  in 
port,  and  there  voluntarily,  and  without 
cause  of  necessity,  breaks  bulk,  and  discharges 
any  part  of  her  cargo,  she  has  made  such  port 
her  port  of  discharge.  But  if  the  ship,  while 
delayed  at  her  port  of  arrival,  waiting  for 
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orders,  has  goods  on  board  in  a  perishing  con- 
dition, so  that  they  cannot  with  safety  be 
transported  to  the  intended  port  of  discharge, 
it  is  highly  reasonable  that  such  goods  should 
be  landed  without  prejudice  to  the  rights  of 
either  party.  It  will  benefit  the  assured,  and 
cannot  injure  the  insurer;  his  assent  will, 
therefore,  be  presumed.  *  *  *  The  land- 
ing of  goods  under  such  circumstances  will 
not  make  a  port  of  discharge.  It  is  a  landing 
from  necessity,  not  choice." 

3.  Discharge  of  Seamen,  —  King  v.  Hartford 
Ins.  Co.,  I  Conn.  333. 

4.  Trial  Trips.  —  In  Fernandez  v.  Great  West- 
ern Ins.  Co.,  3  Robt.  (N.  Y.)  457,  the  vessel, 
while  undergoing  repairs,  was  insured  "  at 
and  from  New  York  to  Havana."  When  the 
repairs  were  completed  she  made  a  trip  to 
Elizabethport,  N.  J.,  a  distance  of  about  twenty 
miles,  for  the  purpose  of  testing  her  engines  and 
taking  in  coal.  She  retiurned  to  New  York 
and  sailed  thence,  in  a  day  or  two,  for  Havana, 
and  while  proceeding  thither  was  lost.  It  was 
held  that  the  trip  to  Elizabethport,  being  a 
trial  trip,  was  no  deviation.  On  appeal,  how- 
ever, in  Fernandez  v.  Great  Western  Ins.  Co., 
48  N.  Y.  571,  8  Am.  Rep.  571,  thisdecision  was 
reversed,  upon  the  ground  that  the  trip  to 
Elizabethport  was  unnecessary  for  a  trial  trip, 
which  could  have  been  performed  by  going 
down  the  bay,  and  without  stopping  at  a 
port. 

In  the  recently  decided  case  of  Thebaud  v. 
Great  Western  Ins.  Co.,  84  Hun  (N.  Y.)  i,  it 
was  held  to  be  no  deviation  for  a  new  vessel 
insured  for  an  ocean  trip  to  make  one  or  two 
trial  trips  before  starting  on  her  voyage,  she 
not  landing  on  either  trip,  and  not  going  out 
of  the  limits  of  the  port  insured  from.  In  this 
case  Parker,  J.,  in  commenting  on  the  opinion 
in  Fernandez  v.  Great  Western  Ins.  Co.,  48  N. 
Y.  571,  8  Am.  Rep.  571,  said:  "Thus  was  recog- 
nized the  necessity  of  trial  trips  for  new  ves- 
sels, which  are  both  usual  and  customary." 

5.  Departure  or  Delay  to  Avoid  Danger.  —  i 
Phillips  on  Ins.  (5th  cd.)  5S5,  subsec.  1023; 
Riggin  V.  Patapsco  Ins.  Co.,  7  Har.  it  J.  (Md.) 
279,  16  Am.  Dec.  302;  Patrick  v.  Ludlow,  3 
Johns.  Cas.  (N.  Y.)  10,  2  Am.  Dec.  130;  Reade 
V.  Commercial  Ins.  Co.,  3  Johns.  (N.  Y.)  352,  3 
Am.  Dec.  495;  Robertson  Columbian  Ins. 
Co.,  8  Johns.  (N.  Y.)49i;  Graham  v.  Commer- 
cial Ins.  Co.,  II  Johns.  (N.  Y.)  352;  Day  v. 
Orient  Mut.  Ins.  Co..  i  Daly  (N.  Y.)  13. 

In  Byrne  v.  Louisiana  State  Ins.  Co.,  7  Mar- 
tin N.  S.  (La.)  126,  it  was  held  to  be  unneces- 
sary for  the  master  to  lie  oft'  the  mouth  of  a 
river,  which  was  too  shallow  to  enter,  waiting 
to  see  whether  the  water  would  rise,  where  the 
evidence  showed  that  the  vessel  could  not  have 
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Danger  Must  Be  Real  and  Imminent.  —  The  danger,  however,  must  be  real  and 
imminent,  or  the  a}')prehension  founded  upon  reasonable  grounds.* 

Perils  Not  Insured  Against.  —  The  departure  or  delay  will  be  excusable  although 
it  be  to  avoid  perils  not  insured  against.*  But  a  distinction  seems  to  have 
been  taken  in  some  of  the  cases  between  a  deviation  voluntarily  undertaken 
to  avoid  danger  from  a  peril  not  insured  against  and  a  deviation  forced  upon 
the  vessel  by  overwhelming  necessity  or  force  due  to  the  operation  of  a  peril 
not  insured  against.    In  the  former  case  the  risk  terminates,*  but  not  in  the 


waited  at  the  river's  mouth  without  being  ex- 
posed to  Rreat  danger. 

1.  Character  of  Danger  to  Justify  Delay  or  De- 
viation.—  King  V.  Delaware  Ins.  Co.,  2  Wash. 
(U.  S.)  300;  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745.  See  also  Post  v.  Phoenix  Ins. 
Co.,  10  Johns.  (N.  Y.)  79. 

In  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch  (U. 
S.)  487,  a  vessel  was  about  to  leave  Barcelona 
when  it  was  reported  that  the  Algerine  cruisers 
were  cruising  for  American  vessels  in  the 
Mediterranean  sea.  On  this  account  she  re- 
mained in  port  for  more  than  a  month.  The 
court  below  instructed  the  jury  that  the  in- 
formation received  would  not  justify  the  stay. 
In  confirming  this,  Marshall,  C.  J.,  said:  "  No 
doubt  is  entertained  that  the  danger  of  capture 
from  the  Algerines,  if  proved  to  be  real  and 
immediate,  would  justify  the  continuance  in 
the  port  of  Barcelona.  And  the  apprehension 
of  such  danger,  if  founded  on  reasonable  evi- 
dence, would  produce  a  like  effect.  But  in 
each  case  the  danger  must  not  be  a  mere  gen- 
eral danger,  indefinite  in  its  application  and 
locality.  If  it  were  so,  in  time  of  war,  any 
delay,  however  long,  in  a  port,  would  become 
excusable,  for  there  would  always  be  danger  of 
capture  from  the  enemy's  cruisers.  Nor  is  it 
sufficient  that  the  danger  should  be  ex- 
traordinary, for  then  any  considerable  increase 
of  the  general  risk  would  authorize  a  similar 
delay.  The  danger,  therefore,  must  be  obvi- 
ous and  immediate  in  reference  to  the  situa- 
tion of  the  ship  at  the  particular  time.  It  must 
be  such  as  is  then  directly  applied  to  the  in- 
terruption of  the  voyage,  and  imminent;  not 
such  as  is  merely  distant,  contingent,  and  in- 
definite. *  *  *  The  captain  was  bound  to 
have  gone  as  far  on  his  voyage  as  he  could 
consistent  with  the  general  safety." 

And  in  Neilson  v.  Columbian  Ins.  Co.,  i 
Johns  (N.  Y.)  301,  a  vessel,  insured  from  New 
York  to  Madeira,  upon  arriving  in  sight  of 
Madeira,  was  prevented  by  adverse  winds  from 
entering  the  port.  Suspecting  a  ship  in  sight 
to  be  a  privateer,  she  bore  away,  and,  falling 
into  the  trade  winds,  went  to  the  Cape  de 
Verde  islands,  a  distance  of  one  thousand 
miles.  The  jury  having  found  the  departure 
to  be  unnecessary,  it  was  held  to  be  a  devia- 
tion. 

In  Riggin  v.  Patapsco  Ins.  Co.,  7  Har.  &  J 
(Md.)  279,  16  Am.  Dec.  302,  the  court  said: 
"  The  peril  apprehended  must  be  such  that,  if 
encountered,  loss  or  serious  injury  is  the  nec- 
essary consequence.  The  danger  must  be 
imminent  and  obvious,  not  problematical  or 
contingent." 

2.  To  Avoid  Perils  Not  Insured  Against.  — 
I  Arnouid  on  Marine  Ins.  (6th  ed.)  508;  3  Kent's 
Com.  316;  I  Phillips  on  Ins.  (5th  ed.)  587,  sub- 


sec.  1025;  Scott  V.  Thompson,  i  B.  &  P.  N. 
R.  181. 

In  Robinson  7/.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  8g,  a  vessel  was  insured  against  "  sea 
risks  only."  She  was  turned  away  from  her 
ports  of  destination  by  a  blockading  squadron, 
and  the  weather  being  bad  she  was  compelled 
to  depart  from  her  course  and  seek  a  port  of 
safety.  It  was  held  by  a  majority  of  the  court 
that  although  the  deviation  was  made  neces- 
sary by  perils  not  insured  against,  still  the 
insurers  were  liable  for  loss  afterwards  occur- 
ring from  perils  insured  against.  Kent,  C.J. , 
said:  "  I  am  of  opinion  that  a  deviation  from 
necessity  will  excuse  the  assured  in  case  of  an 
insurance  against  a  particular  risk,  as  well  as 
in  the  case  of  a  general  insurance."  But  see 
the  dissenting  opinion  of  Livingston,  J. 

In  Riggin  v.  Patapsco  Ins.  Co.,  7  Har.  &  J. 
(Md.)  279,  16  Am.  Dec.  302,  Dorsey,  J.,  said: 
"  As  to  all  risks  not  insured  against,  the  owner 
becomes  his  own  underwriter;  when  an  insurer 
assumes  a  responsibility  for  all  losses,  for  ex- 
ample, arising  from  sea  risks  only,  can  it  be 
presumed  to  be  the  understanding  or  agree- 
ment of  the  parties  to  the  policy  that  the  in- 
sured relinquish  all  right  to  escape  capture 
from  pirates,  or  elude  other  imminent  peril,  by 
flying  for  protection  to  a  neighboring  port  out 
of  the  usual  course  of  the  voyage?  If  such  be 
the  operation  of  a  contract  of  insurance,  not 
universal,  instead  of  providing  for  the  insured 
an  indemnity  against  loss,  it  seems  but  to 
paralyze  his  efforts  for  the  safety  of  his  prop- 
erty and  to  impose  on  him  new  duties  and  re- 
strictions which  enhance  his  dangers.  *  *  * 
The  court  think  *  *  *  that  although  he 
[the  insurer]  is  only  answerable  for  losses  flow- 
ing immediately  from  the  perils  against  which 
he  insures,  yet  that,  viewing  the  captain  as  the 
agent  of  the  owner,  he  tacitly  assents  to  all 
reasonable  efforts  which  he  may  make  for  the 
safety  of  the  property  insured  and  its  trans- 
portation to  the  port  of  destination;  and  con- 
sequently authorizes  the  usual  means  of 
avoiding  urgent  danger,  whether  it  be  from  a 
peril  insured  against  or  not." 

3.  Deviation  in  Apprehension  of  Peril  Not  In- 
sured Against.- — To  avoid  a  loss  not  insured 
against,  namely,  seizure  in  port,  a  ship  cut  her 
cable  and  proceeded  to  sea  before  she  had 
completed  her  cargo,  and  in  a  state  in  which 
she  was  not  fit  to  perform  her  voyage.  In  con- 
sequence of  her  lightness  and  unfit  state,  she 
was  compelled  to  go  to  a  port  out  of  the  course 
of  the  voyage  insured.  It  was  held  that,  this 
being  a  departure  to  avoid  a  peril  not  insured 
against,  the  underwriters  were  discharged. 
O'Reilly  v  Royal  Exch.  Assurance,  4  Campb. 
246. 

In  Lee  v.  Gray,  7  Mass.  349,  a  cargo  was  in- 
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latter  for  here  there  is  no  voluntary  act,  but  the  effect  of  controlling  necessity.' 

(2)  To  Avoid  Capture.  --\[  the  departure  or  delay  be  to  avoid  imminent 
peril  of  capture  it  will  be  justified.* 

To  Grain  Intelligence  of  Blockade.  —  If  the  master  hears  that  his  port  of  destination 
is  blockaded  he  may  proceed  to  a  neighboring  port  for  intelligence,^  and  may 
remain  there,  if  prudent,  until  the  impediment  is  removed,*  without  being 
deemed  guilty  of  deviation. 


sured  from  Boston  to  a  port  in  Holland.  On 
ihe  outward  voyage,  the  master  learned  that, 
by  British  decree,  his  vessel  would  be  liable  to 
capture  as  prize  unless  cleared  out  of  a  British 
port.  Upon  this  information,  he  put  into 
Plymouth  to  procure  information  and  advice. 
While  there,  he  was  informed  of  French  de- 
crees which  rendered  ships  which  had  cleared 
from  a  British  port  liable  to  capture.  Upon 
this  he  went  to  London,  where  the  cargo  was 
discharged  for  the  benefit  of  all  concerned.  It 
was  held  that  the  voyage  from  Plymouth  to 
London  was  an  abandonment  of  the  voyage 
which  discharged  the  underwriters.  The  court 
said:  "  If  the  voyage  was  lost  by  a  peril  with- 
in the  policy,  that  peril  must  be  either  capture 
or  the  arrest  and  detention  of  a  prince.  But 
the  departure  from  the  direct  course  of  the 
voyage  and  the  final  abandonment  of  it  were 
not  from  capture,  but  from  the  fear  of  capture, 
which  is  not  insured  against:  and  there  ap- 
pears to  be  no  arrest  and  detention  of  any 
prince." 

To  the  same  effect  appears  to  be  the  case  of 
Breed  v.  Eaton,  10  Mass.  21.  Here  the  ship 
was  insured  from  Liverpool  to  Savannah. 
When  she  arrived  off  Savannah  river,  the  mas- 
ter learned  that  she  would  be  liable  to  seizure 
at  ports  in  the  United  States  under  the  Non- 
importation Act  of  i8og,  and,  to  prevent  seiz- 
ure and  confiscation,  sailed  to  the  nearest  port 
of  safety  out  of  the  United  States.  It  was 
there  ascertained  that  the  vessel  might  safely 
enter  Savannah,  and  she  returned  to  that  port. 
It  was  held  that  the  insurer  was  discharged, 
seemingly  on  the  ground  that  the  vessel  was 
guilty  of  a  deviation  to  avoid  a  peri!  not  in- 
sured against,  although  the  reasons  for  the 
decision  are  not  clearly  stated  in  the  report. 

1.  Deviation  Necessarily  Besulting  from  Peril 
Not  Insured  Against.  —  Thus,  where  a  ship  in- 
sured against  capture  was  driven  by  stress  of 
weather  out  of  her  course  and  was  thrown 
upon  a  hostile  coast,  where  she  was  captured 
by  an  enemy,  it  was  held  that  the  insurer  was 
liable.  Green  v.  Elmslie,  i  Peake  N.  P.  (ed. 
i7<)5)  212.  See  also  Scott  v.  Thompson,  i  B.  & 
P.  N.  R.  181  (set  out  supra,  p.  431,  note  2);  i 
Arnould  on  Marine  Ins.  (6th  ed.)  508. 

2.  Departure  or  Delay  to  Avoid  Capture.  — 

1  Arnould  on  .Marine  Itis.  (fitli  ed.)  505. 

IJiiiti'd  States.  —  VVinthrop?'.  Union  Ins.  Co., 

2  Wash.  (U.  S.)  7;  Coles  v.  Marine  Ins.  Co.,  3 
Wash.  (U.  S.)  159;  Goyon  v.  Pleasants,  3 
Wash.  (U.  S.)  241;  Warder  v.  La  Belie  Creole, 
I  Pet.  Adm.  31. 

Massachusetts.  —  Whitney  v.  Haven,  13 
Mass.  172;  Burgess  v.  Equitable  Marine  Ins. 
Co.,  126  Mass.  70,  30  ,'\m.  Rep.  654,  8  Ins.  L. 
J.  103. 

New  York.  —  Patrick  -'.  Ludlow,  3  Johns. 
Gas.  (N.  Y.)  10,  2  Am.  Dec.  130;  Suydam  v. 
Marine  Ins.  Co.,  2  Johns,  (N.  Y.)  138;  Post  i'. 
I'h(i,ni.K  Ins.  Co.,  10  Johns.  (N.  Y.)  79;  Fernan- 


dez V.  Great  Western  Ins.  Co.,  3  Robt.  (N.  Y.) 
457- 

Pennsylvania.  —  Snowden  Phoenix  Ins. 
Co.,  3  Binn.  (Pa.)  457. 

South  Carolina.  —  Miller  v.  Russell,  I  Bay 
(S.  Car.)  309. 

Virginia.  —  Marine  Ins.  Co.  v.  Stras,  I 
Munf.  (Va.)  408. 

In  Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
(N.  Y.)  352,  3  Am.  Dec.  495,  a  vessel  was  in- 
sured from  New  York  to  Bordeau.x,  and,  hav- 
ing French  passengers  on  board,  the  owners 
instructed  the  master  to  go  to  sea  through  the 
Sound,  in  order  to  avoid  the  chance  of  deten- 
tion by  British  cruisers,  then  off  the  Hook. 
The  master  went,  as  instructed,  through  the 
Sound,  instead  of  through  the  Narrows,  which 
was  the  most  usual  and  least  dangerous  route. 
This  was  held  to  be  no  deviation.  Van  Ness, 
J.,  said:  "  That  in  this  case  there  was  danger, 
not  only  of  detention,  but  even  of  capture  and 
condemnation,  cannot  reasonably  be  doubted." 

In  O'Reilly  v.  Gonne,  4  Campb.  249,  the 
policy  contained  no  warranty  against  seizure 
in  port,  and  the  master,  to  avoid  such  seizure, 
put  to  sea  before  completing  his  loading  and 
was  obliged  to  depart  to  a  port  out  of  the 
course  to  complete  the  same.  This  was  held 
to  be  no  deviation. 

3.  Departure  to  Gain  Intelligence  of  Blockade. 
—  I  Phillips  on  Ins.  (5th  ed.)  586,  subsec. 
1023;  Blackenhagen  v.  London  Assur.  Co.,  I 
Campb.  454;  Lee  z'.  Gray,  7  Mass.  349;  Savage 
V.  Pleasants,  5  Binn.  (Pa.)  403,  6  Am.  Dec.  424: 
Snowden  7<.  Phoenix  Ins.  Co.,  3  Binn.  (Pa.) 
457- 

Must  Visit  Nearest  Convenient  Port.  —  In  Rig- 
gin  -■.  Patapscolns.  Co.,  7  1  lar.  &  J.  (Md.)  279, 
16  Am.  Dec.  302,  a  vessel  was  insured  "  from 
Baltimore  to  St.  Barts,  and  at  and  from  thence 
to  St.  Martha,  on  the  Spanish  Main,"  etc. 
Upon  his  arrival  at  St.  Barts,  the  master  was 
informed  that  St.  Maltha,  which  was  in  the 
hands  of  the  Patriots  when  the  vessel  left  Bal- 
timore, had  fallen  into  the  hands  of  the  Royal- 
ist Spaniards,  who  had,  bv  keeping  the  Patriot 
flag  flying,  decoyed  vessels  into  port,  and  con- 
fiscated them.  Learning  also  that  Marguarita, 
a  West  India  island,  was  the  best  place  to  ac- 
quire information  as  to  the  situation  of  St. 
Martha,  the  master  proceeded  there.  This 
was  held  to  be  a  deviation,  in  view  of  the  fact 
that  there  was  another  port,  viz.,  Curacoa,  in 
the  direct  voyage  to  St.  Martha,  where  the  in- 
formatif)n  could  be  obtained.  The  court  said: 
"  Of  the  facts  detailed  in  relation  to  Curacoa 
he  [the  master]  was  bound  lo  have  h;ul  knowl- 
edge. If  so,  can  it  be  doubted  thai  it  was  his 
duty  to  have  sought  the  intelligence  he  de- 
sired at  the  port  of  Curacoa,  the  nearest  and 
most  convenient  pf)rt,  and  that  by  proceeding 
to  Marguarita  he  committed  a  deviation  which 
discharged  the  underwriters?" 

4.  Delay  to  Avoid  Blockade.  —  Blackenhagen 
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(3)  To  Join  Convoy.  —  Whether  a  ship  be  warranted  or  represented  to  sail 
with  convoy  or  not,  any  departure  or  delay  for  the  purpose  of  joining  convoy, 
if  necessary  for  safety,  will  be  excusable.* 

2.  Justified  by  Usage.  — •  And  so  any  departure,  delay,  or  other  variation  of 
the  risk,  if  in  accordance  with  the  usa>T;e  of  trade,  will  be  no  deviation.* 

Usage  Must  Be  Established.  —  The  usage,  however,  must  be  so  clear,  uniform, 
and  established  tliat  notice  of  it  will  be  presumed.^  A  few  instances,  there- 
fore, will  not  be  sufficient  to  establish  a  usage."* 


:•.  London  Assur.  Co.,  i  Campb.  454;  Savage 
V.  Pleasants,  5  Binn.  (Pa.)  415,  6  Am.  Dec. 
424;  Snowden  v.  Phoenix  Ins.  Co.,  3  Binn. 
(Pa.)  470. 

Abandonment  of  Voyage.  —  But  it  ha3  been 
held  that  the  abandonment  of  the  voyage  and 
the  sailing  for  a  new  tirminus  ad  qucm,  when 
the  master  learns  that  the  original  port  of  dis- 
charge is  blockaded,  discharges  the  insurer. 
Savage  -o.  Pleasants,  5  Binn.  (Pa.)  403,  6  Am. 
Dec.  424,  citing  Blackenhagen  v.  London 
Assur.  Co.,  I  Campb.  455.  See  also  Lee  v. 
Gray,  7  Mass.  352. 

1.  Departure  or  Delay  to  Join  Convoy,  —  i 
Arnould  on  Marine  Ins.  (6th  ed.)  506. 

England.  —  Bond  v.  Gonsales,  2  Salk.  445; 
Gordon  v.  Morley,  2  Stra.  1265;  Warwick  v. 
Scott,  4  Campb.  62;  Bond  v.  Nutt,  2  Cowp. 
601. 

United  States.  —  Winthrop  v.  Union  Ins.  Co., 
2  Wash.  fU.  S.)  17;  Warder  v.  La  Belle  Creole, 
I  Pet.  Adm.  41. 

Massachusetts.  —  Burgess  v.  Equitable  Ma- 
rine Ins.  Co.,  126  Mass.  80,  30  Am.  Rep.  654, 
8  Ins.  L.  J.  103. 

Ne7u  York.  —  Patrick  v.  Ludlow,  3  Johns. 
Cas.  (N.  Y.)  10,  2  Am.  Dec.  130. 

Pennsylvania.  —  Snowden  v.  Phoenix  Ins. 
Co.,  3  Binn.  (Pa.)  457. 

In  D'Aguilar  v.  Tobin,  Holt  185,  3  E.  C.  L. 
80,  Gibbs,  C.  J.,  said:  "  A  vessel,  when  in- 
sured, may  always  do  whatever  it  may  be  ex- 
pedient to  do  if  uninsured.  She  may  deviate 
somewhat  from  the  straight  line  of  her  track  to 
seek  convoy,  when  it  is  for  the  common  good 
and  preservation.  It  may  be  as  justifiable  to 
seek  convoy  as  to  avoid  an  enemy." 

2.  Departure  or  Delay  Justified  by  Usage.  —  i 
Arnould  on  Marine  Ins.  (6th  ed.)  462. 

England.  —  Bond  v.  Gonsales,  2  Salk.  445; 
Delaney  v.  Stoddart,  i  T.  R.  26. 

United  States.  —  Hostetter  v.  Park,  137  U. 
S.  40;  Martin  v.  Delaware  Ins.  Co.,  2  Wash. 
(U.  S.)  254;  Bentaloe  v.  Pratt,  Wall.  (C.  C.)  58; 
Thatcher  v.  McCulloh,  Olc.  Adm.  370. 

Maine.  —  Folsom  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  38  Me.  421. 

Massachusetts.  — Kettell  v.  Wiggin,  13  Mass. 
71;  Parsons  v.  Manufacturers'  Ins.  Co.,  16 
Gray  (Mass.)  463. 

Neiu  York.  —  McCall  v.  Sun  Mut.  Ins.  Co., 
66  N.  Y.  505,  reversing  39  N.  Y.  Super.  Ct. 
330. 

South  Carolina.  —  Cross  v.  Shutliffe,  2  Bay 
(S.  Car.)  223,  I  Am.  Dec.  645. 

See  generally  the  title  Usages  and  Customs. 

In  Bulkley  v.  Protection  Ins.  Co.,  2  Paine 
(U.  S.)82,  Thompson,  J.,  said:  "  Underwriters 
are  presumed  to  know  the  particular  usages  of 
the  trade,  and  the  local  situation  and  circum- 
stances of  the  ports  comprehended  within  the 
voyage  insured.    All  matters  of  general  no- 
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toriety,  and  equally  open  to  the  knowledge  of 
both  parties,  are  presumed  to  be  known  to 
both.  Where,  therefore,  a  policy  is  made 
upon  a  particular  voyage,  the  usages  relating 
to  such  voyage  are  impliedly  made  a  part  of 
the  contract,  although  the  policy  contains  no 
express  provision  on  the  subject." 

Intermediate  Voyages.  —  So  usage  has  been 
held  to  justify  intermediate  voyages.  Gregory 
V.  Christie,  3  Doug..  419,  26  E.  C.  L.  174.  See 
Vallance  v.  Dewar,  l  Campb.  503;  Ougier  v. 
Jennings,  i  Campb.  505,  note  a;  Salvador  v. 
Hopkins,  3  Burr.  1707;  I  Arnould  on  Marine 
Ins.  (6th  ed.)  463.  Cotnpare  Seccomb  v.  Pro- 
vincial Ins.  Co.,  10  Allen  (Mass.)  305. 

Transshipment  of  Cargo.  —  It  has  been  held 
that  the  transshipment  of  the  cargo  into  shal- 
lops or  lighters  to  be  landed,  if  in  accordance 
with  usage,  will  be  justifiable.  Stewart  v. 
Bell,  5  B.  &  Aid.  238,  7  E.  C.  L.  8i:-Wads- 
worth  V.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  33. 

Double  Tripping.  —  The  custom  of  double 
tripping  (where  a  towboat  having  a  large  fleet 
of  barges  in  tow  detaches  some  and  tows  the 
remainder  up  stream  and  returns  for  the  rest), 
being  the  usual  practice  in  the  Ohio  and  Mis- 
sissippi rivers,  will  excuse  what  would  other- 
wise be  a  deviation.  Hostetter  v.  Gray,  11 
Fed.  Rep.  179;  Pittsburgh  Ins.  Co.  v.  Dravo, 
2  W.  N.  C.  (Pa.)  194 

Stopping  at  River  Landings.  —  Usage  will 
justify  a  vessel  in  stopping  at  difTerent  places 
in  descending  a  river  to  take  on  passengers 
and  cargo.  Lockett  v.  Mcchants'  Ins.  Co.,  10 
Rob.  (La.)  339. 

Stopping  to  Relieve  Another  Vessel  in  Distress, 
even  though  there  be  no  danger  of  loss  of  life, 
will  be  justified  upon  the  ground  of  usage. 
Walsh  V.  Homer,  10  Mo.  6,  45  Am.  Dec.  342, 
overruling  Settle  v.  St.  Louis  Perpetual  Marine, 
etc.,  Ins.  Co.,  7  Mo.  379. 

Taking  Aboard  Shipwrecked  Mariners  whose 
lives  were  in  no  danger  has  been  held  to  be 
justifiable,  it  being  the  practice  to  do  so.  Box 
of  Bullion,  I  Sprague  (U.  S.)  57,6  L.  Rep.  363. 
See  also  Crocker  v.  Jackson,  i  Sprague  (U.  S.) 
144,  note. 

3.  Usage  Must  Be  Clear  and  Uniform.  —  i  Ar- 
nould on  Marine  Ins.  (6th  ed.)  462;  i  Phillips 
on  Ins.  (5th  ed.)  572,  subsec.  1003;  Salisbury 
V.  Townson,  Miller  on  Ins.  418;  6  Bacon's  Abr. 
720:  Bulkley  v.  Protection  Ins.  Co.,  2  Paine 
(U.  S.)82;  Martin  v.  Delaware  Ins.  Co.,  2  Wash. 
(U.  S.)  254;  Schroeder  v.  Schweizer  Lloyd 
Transport,  etc.,  66  Cal.  299;  Crosby  v.  Fitch,  12 
Conn.  422,  31  Am.  Dec.  745;  Folsom  v.  Mer- 
chants' Mut.  Marine  Ins.  Co.,  38  Me.  414; 
Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  340,41  Am.  Dec.  592;  Fishery.  Western 
Assur.  Co.,  II  U.  C.  Q.  B.  255. 

4.  Particular  Instances  Do  Not  Establish  Usage. 
—  Schroeder   v.  Schweizer  Lloyd  Transport, 
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Cannot  Vary  Express  Terms  of  Policy.  —  Usage,  however,  cannot  vary  the  oxpress 
terms  of  the  poHcy.' 

IV.  Under  Policies  Containing  Liberty  or  License  Clauses —  1.  In  Gen- 
eral. —  In  poUcies  of  marine  insurance  Hberty  is  sometimes  given  to  do  certain 
things  which  but  for  the  Hberty  expressly  granted  would  amount  to  a 
deviation.'* 

2.  Liberty  to  Touch,  Stay  and  Trade,  etc. — Construction  of  Liberties. — ^  These 
liberties  were  formerly  construed  very  strictly.* 

Construction  —  Intent  of  Parties  —  Scope  of  Adventure.  —  But  now  they  are  construed 
according  to  the  intent  of  the  parties,  to  be  gathered  from  the  purpose  and 
scope  of  the  adventure.* 


etc.,  66  Cal.  299;  Crosby  v.  Fitch,  12  Conn. 
422,  31  Am.  Dec.  745. 

In  Martin  v.  Delaware  Ins.  Co.,  2  Wash.  (U. 
S.)254,  evidence  was  given  of  two  instances  of 
ships  engaged  in  the  same  trade  stopping  at 
an  intermediate  port.  But  Washington,  J., 
said:  "  Twenty  instances  may  have  occurred. 
*  *  *  But  this  is  no  proof  of  a  usage.  It 
should  appear  that  this  course  is  uniformly 
pursued,  and  that  it  should  be  known  as  well 
to  the  underwriters  as  to  the  insured.  The 
former  must  take  notice  of  the  usage  of  trade, 
but  then  it  must  be  uniform  and  fixed." 

1.  Usage  Cannot  Vary  Express  Terms  of  Policy. 
—  I  Arnould  on  Marine  Ins.  (6th  ed.)  463; 
Hearn  v.  New  England  Mut.  Marine  Ins.  Co., 
3  Cliff.  (U.  S.)  318;  M'Givern  v.  Provincial 
Ins.  Co.,  9  New  Bruns.  71. 

Thus  in  Elliot  v.  Wilson,  7  Bro.  P.  C.  459,  a 
vessel  having  liberty  to  touch  at  one  port 
touched  at  another  only  a  few  miles  distant. 
This  was  held  to  be  a  deviation,  although  it 
was  sanctioned  by  usage  and  neither  the  risk 
nor  the  premium  would  have  been  increased 
if  it  had  been  permitted. 

2.  2  Parsons  on  Marine  Ins.  16.  See  also  i 
Phillips  on  Ins.  (5th  ed.)  573,  subsec.  1004;  i 
Arnould  on  Marine  Ins.  (6th  ed.)  469. 

Construction  of  Policy  —  Liberty  to  Use  Addi- 
tional Ports  on  Spanish  Main.  —  Where  a  vessel 
was  insured  on  a  voya^'c  "  at  and  from  Santa 
Martha  on  the  Main  to  .\'ew  York,  with  liberty 
of  touching  at  two  other  ports,"  and  by  an 
additional  clause  the  privilege  was  granted  to 
"  use  three  additional  ports  on  the  voyage 
from  the  Spanish  Main  to  New  York,"  it  was 
held,  construing  the  policy  with  reference  to 
the  customs  and  course  of  trade,  that  the  addi- 
tional clause  granted  the  liberty  of  using  three 
I)orts  upon  the  Spanish  Main,  and  not  on  the 
voyage  from  the  Main  to  New  York.  De 
Peystcr  v.  Sun  Mut.  Ins.  Co..  19  N.  Y.  272,  75 
Am.  Dec.  331. 

3.  Strict  Construction.  —  i  Arnould  on  Ma- 
rine Ins.  (6th  ed.)  470;  2  Parsons  on  Marine 
Ins.  16. 

Trading  under  Liberty  to  Touch  —  Meaning  of 
"  Touch."  —  Thus  it  was  once  thought  that 
under  a  liberty  to  touch  the  mere  act  of  trading 
would  be  a  deviation.  Stitt  Wardell,  2  Esp. 
N.  P.  610;  Sheriff  v.  Potts,  5  Esp.  N.  P.  97;  U. 
S.  y.  The  Paul  Shearman,  Pet.  (C.  C.)  98. 
This  principit,  however,  has  been  abandoned. 
See  in/rn,  this  title.  7>ri^//«j,'.  But  sec  the  case 
of  Maryland  Ins.  Co.  71.  Le  Roy,  7  Cranch  (U. 
S.)  26.  In  this  case  the  policy  included  a  "  lib- 
erty for  the  vessel  to  touch  at  the  Cape  de 
Verde  Islands  for  the  purchase  of  stock,  such 


as  hogs,  goats,  and  poultry,  and  taking  in 
water."  The  ship  arrived  at  the  Cape  de 
Verde  Islands  and  remained  there  seventeen 
days,  and  the  captain  received  on  board  four 
bullocks  and  four  jackasses,  besides  water  and 
other  provisions,  and  unstowed  and  broke  open 
bales  of  goods,  and  removed  pieces  for  trade. 
It  was  held  that  these  acts  constituted  a  devia- 
tion. The  court  distinguished  Raine  v.  Bell, 
9  East  195,  and  said:  "  Touching,  in  its  nau- 
tical sense,  is  known  to  be  the  most  restrictive 
word  that  can  be  adopted  in  such  a  case. 
Construing  the  license  according  to  the  sub- 
ject-matter, and  in  its  necessary  connection 
with  the  offer  on  the  freight,  it  could  mean  no 
more  than  permission  to  provision  the  vessel 
with  live  stock,  \.uch  as  is  usual  on  a  voyage, 
and  may  be  procured  at  the  Cape  de  V'erdes. 
It  might,  indeed,  admit  of  a  doubt  whether 
any  of  the  larger  animals  used  for  food  were 
included  within  the  policy.  The  words  of  the 
first  offer  certainly  were  intended  to  confine 
the  permission  to  the  smaller  animals." 

4.  Intent  and  Scope  of  Adventure  to  Be  Consid- 
ered.—  I  .-Vrnould  on  Marine  Ins.  (6th  ed.) 
470;  I  Phillips  on  Ins.  (5th  cd.)  573,  subsec. 
1005.  See  article  by  Mr.  Simon  Greenleaf 
Croswel!  in  15  Am.  L.  Rev.  119. 

Liberty  to  Touch.  —  Thus  in  Urquhart  v. 
Barnard,  I  Taunt.  450,  a  liberty  was  given  in 
a  policy  to  touch  at  a  port.  The  vessel 
stopped  at  the  port  and  took  on  some  salt,  and 
it  was  contended  at  the  trial  that  in  taking  on 
the  salt  she  exceeded  her  liberty.  But  it 
appearing  that  a  communication  was  made  by 
the  assured  to  the  underwriters  before  the 
writing  of  the  policy,  that  the  vessel  would 
stop  for  the  purpose  of  trade,  this  was  held  to 
be  no  deviation.  Sir  James  Mansfield,  C.  J., 
said:  "  It  is  doubtful,  nor  can  I  find  it  any- 
where defined,  what  is  the  precise  meaning  of 
'  liberty  to  touch  '  as  contradistinguished  fiom 
the  meaning  of  '  liberty  to  touch  and  stay.' 
No  case  decides  this  difficulty,  though  there 
must  be  some  difference  between  the  two 
phrases;  but  the  time  of  staying  in  loth  in- 
stances is  perfectly  undefined,  and  no  case 
decides  how  long,  or  for  what  purpose,  a  ship 
may  stay  under  the  license  of  these  clauses." 

In  Metcalfe  v.  Parry,  4  Campb.  123,  where 
a  ship  was  insured  "  at  and  from  Antigua  to 
England,  with  liberty  to  touch  at  all  or  any  of 
the  West  India  islands,  Jamaica  included,"  it 
was  held  that  the  policy  authorized  the  ship 
to  go  to  any  of  ihe  West  India  islands  and  to 
remain  there  until  her  homeward  cargo  was 
completed;  (iibbs,  C.  J.,  saying;  "  There  is  a 
liberty  '  to  touch  at  all  or  any  of  the  West 
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Cannot  Substitute  Port.  — -  The  liberty  to  touch  at  one  port,  however,  will  not 
autliorize  tlie  substitution  of  another.' 

What  Ports  May  Be  Visited  under  Liberty  to  Touch  and  Stay.  —  The  general  rule  seem.S 
to  be  that  under  the  liberty  to  touch  and  stay  the  ship  must  visit  only  those 
ports  which  lie  in  the  usual  and  direct  course  between  the  termini  of  the 
voyage  insured.'''  A  more  liberal  construction,  however,  will  be  placed  upon 
the  policy  when  it  appears  that  this  limited  effect  was  not  intended.* 

Must  Visit  for  Purpose  Connected  with  Voyage. —  If  a  ship,  by  virtue  of  a  liberty 


liulia  islaniis,  Jamaica  included.'  This  shows 
decisively  that  they  might  be  taken  without 
any  regard  to  their  geographical  order. 
Jamaica  is  at  least  live  hundred  miles  out  of 
the  ilircct  course  from  Antigua  to  England, 
Then,  does  not  the  whole  scope  of  the  adven- 
ture, as  described  in  the  policy,  show  that  the 
ship  was  to  go  about  from  island  to  island,  if 
necessary,  for  the  purpose  of  seeking  for 
freight?  " 

Ports  included  under  a  liberty  to  touch,  stay, 
and  trade,  may  be  considered  as  loading  ports. 
Leathly  -'.  Hunter,  7  Ring.  517,  20  E.  C.  L. 
221,  affirming  10  B.  &  C.  858,  21  E.  C.  L.  184, 
citing  Violett  t.  Allnutt,  3  Taunt.  419;  Barclay 
V.  Stirling,  5  M.  &  S.  6. 

Liberty  to  Touch  for  Orders.  —  Under  a  policy 
from  London  to  the  ship's  discharging  port  or 
ports  in  the  Baltic,  with  liberty  to  touch  at  any 
port  or  ports  for  orders,  or  any  other  purpose, 
the  ship,  in  touching  for  orders  before  she  has 
selected  her  port  of  discharge,  is  not  confined 
to  taking  the  ports  in  the  successive  order  in 
which  they  lie  in  the  course  of  the  voyage,  but 
may  return  to  a  port  she  has  quitted  for 
orders  as  to  her  port  of  discharge.  Andrews 
V.  Mellish,  5  Taunt.  496,  i  E.  C.  L.  170,  affirm- 
ing 16  East  315,  2  M.  &  S.  27. 

Via  Port  for  Orders.  —  In  Arnold  v.  Pacific 
Mut.  Ins.  Co.,  78  N.  Y.  7,  cargo  was  insured 
upon  a  vessel  from  Santos  in  Brazil,  "to  New 
York,  Baltimore,  or  Boston  direct,  or  via 
Hampton  Roads  for  orders."  The  vessel 
arrived  at  Hampton  Roads  and  had  been 
there  for  about  eighteen  days,  when  the  loss 
occurred.  At  the  trial  it  was  objected  that 
the  delay  was  unreasonable.  The  majority  of 
the  court,  however,  were  of  opinion  that  the 
phrase  "  via  Hampton  Roads  for  orders  " 
meant  an  allowance  of  a  reasonable  time  there 
to  find  a  purchaser  for  the  cargo,  and  that  as 
ji  matter  of  law  the  delay  was  not  unreason- 
able. Church,  C.  J.,  and  Folger,  J.,  dis- 
sented, however,  upon  the  ground  that  the 
phrase  in  question  should  be  interpreted  as 
allowing  a  reasonable  time  at  Hampton  Roads 
for  orders  as  to  which  port  to  proceed  to,  that 
it  did  not  authorize  waiting  for  a  change  in 
the  markets,  and  that  the  delay  of  eighteen 
days  was  a  deviation. 

1.  This  is  so  although  the  port  substituted  is 
equally  in  the  vessel's  course,  and  sanctioned 
by  usage  apart  from  the  contract,  and  neither 
the  risk  nor  the  premium  would  have  been  in- 
creased had  the  policy  permitted  it.  Elliot 
Wilson,  7  Bro.  P.  C.  459;  Stevens  v.  Commer- 
cial Mut.  Ins.  Co.,  26  N.  Y.  400. 

2.  I  Arnould  on  Marine  Ins.  (6th  ed.)  472;  3 
Kent's  Com.  315.  See  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  (U.  S.)  7;  Coles  v.  Marine  Ins. 
Co.,  3  Wash.  (U.  S.)  159. 


Liberty  to  Touch  and  Stay  at  Any  Ports  or 
Places  Whatsoever  and  Wheresoever,  has  been 

held  to  mean  ports  and  places  in  the  usual 
and  direct  course  between  the  termini  of  the 
voyage  insured.  Gairdner  v.  Senhouse,  3 
Taunt.  16,  wherein  Sir  James  Mansfield,  C.  J., 
said:  "  Though  at  the  trial  I  was  struck  with 
the  largeness  of  these  words,  as  giving  liberty 
to  the  ship  to  go  anywhere  she  pleases,  to  any 
island,  in  any  course,  it  must  be  confined  to 
the  voyage  insured,  that  is,  to  some  port  in  the 
course  of  the  voyage."  See  also  Lavabre  v. 
Wilson,  I  Doug.  284. 

3.  Liberal  Construction  to  Effectuate  Parties' 
Intention. —  i  Arnould  on  Marine  Ins.  (6th 
ed.)473.  See  also  Metcalfe  z/.  Parry,  4  Campb. 
123,  set  out  supra,  p.  437,  note  4. 

In  Bragg  v.  Anderson,  4  Taunt.  229,  a  ves- 
sel was  insured  "at  and  from  Martinique  and 
all  or  any  of  the  West  India  islands."  This 
was  held  to  warrant  a  voyage  from  Martinique 
to  islands  not  in  the  homeward  voyage;  Sir 
James  Mansfield,  C.  J.,  saying:  "  There  is 
no  getting  over  these  words;  instead  of  'all,' 
you  must  substitute  the  words,  'some  of  the 
West  India  islands,  such  as  lie  between  Mar- 
tinique and  London;  '  you  would  make  quite  a 
new  engagement."  See  also  Lamberl  v.  Lid- 
dard,  5  Taunt.  480,  i  E.  C.  L.  163. 

In  Leathly  v.  Hunter,  7  Bing.  517,  20  E.  C. 
L.  221,  affirming  10  B.  &  C.  858,  21  E.  C.  L. 
184,  the  policy  was  on  goods  "  at  and  from 
Singapore,  Penang,  Malacca,  and  Batavia,  all 
or  any,  to  the  ship's  port  "  of  discharge  in 
Europe,  "  with  leave  to  touch,  stay,  and  trade 
at  all  or  any  ports  and  places  whatsoever  and 
wheresoever  in  the  East  Indies,  Persia  or  else- 
where, *  *  *  with  liberty  also  in  that 
voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever  and 
wheresoever  in  any  direction,  and  for  any  pur- 
pose necessary  or  otherwise,  particularly  Sin- 
gapore, Penang,  Malacca,  and  Batavia,  Cape 
of  Good  Hope,  and  St.  Helena,  with  leave  to 
take  on  board,  discharge,  reload,  or  exchange 
goods  or  passengers,  without  being  deemed 
any  deviation."  The  ship  took  in  cargo  at 
Batavia  in  Java,  and  then  proceeded  to  Soura- 
baya,  four  hundred  miles  east  of  Batavia,  and 
directly  out  of  the  course  of  the  voyage  to 
Europe,  where  she  took  in  further  cargo,  re- 
turned to  Batavia,  and  thence  proceeded  to 
Europe.  It  was  held,  considering  the  general 
words  of  the  policy  and  the  large  liberties 
given  in  it,  the  situation  of  the  assured,  and 
the  circumstances  under  which  the  insurance 
was  affected,  that  the  sailing  from  Batavia  to 
Sourabaya,  and  from  Sourabaya  by  way  of 
Batavia  to  Europe,  was  a  voyage  within 
the  contemplation  of  and  protected  by  the 
policy. 

Volume  IX. 


TTnder  Policies  Containing 


DEVIATION. 


Liberty  or  License  Claoses. 


granted,  visits  a  port,  it  must  always  be  for  a  purpose  connected  with  the 
voyage.'  And  this  is  the  proper  construction  although  the  liberty  be  to 
touch  and  stay  "for  any  purpose  whatever."* 

3.  Liberty  to  Carry  Letters  of  Marque,  Cruise,  etc.  —  Construction  of  Liberty.  — 

These  liberties  are,  as  a  rule,  construed  strictly.^ 

Letters  of  Marque.  —  Where  a  vessel  is  insured  with  liberty  to  carry  a  letter 
of  marque,  or,  which  has  been  held  the  same  thing,  where  the  underwriters 
know,  at  the  time  of  the  insurance,  that  she  has  such  a  commission."*  it  is  well 
settled  that  she  has  no  right  to  cruise  for  prizes.*  and  it  has  been  held  that 
under  such  a  liberty  she  has  no  right  to  deviate  or  to  delay  but  for  purposes 
of  defense.®  There  is  authority,  however,  for  the  proposition  that  under  such 
a  liberty  a  vessel  has  a  right  to  chase  and  capture  hostile  vessels  which  are  met 
with  and  are  in  sight  in  the  course  of  the  voyage.'    Where  a  letter  of  marque 


1.  I  Arnould  on  Marine  Ins.  (6th  ed.)  478;  3 
Kent's  Com.  315;  Hammond  v.  Reid,  4  B.  & 
Aid.  72,  6  E.  C.  L.  3g5;  Thorndike  v.  Bord- 
man,  4  Pick.  (Mass.)  482;  Burgess  v.  Equi- 
table Marine  Ins.  Co.,  126  Mass.  81,  30  Am. 
Rep.  654;  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  46. 

Thus  in  African  Merchants  Co.  f.  British, 
etc.,  Marine  Ins.  Co.,  L.  R.  8  Exch.  154,  it  was 
held,  in  a  policy  on  a  ship  to  the  coast  of 
Africa  and  "  during  her  stay  and  trade  there," 
to  be  a  deviation  for  her  to  engage  in  salving 
wreck  while  on  the  African  coast. 

2.  Liberty  to  Touch  for  Any  Purpose  Whatever.  — 
I  .Arnould  on  Marine  Ins.  (6th  ed.)479;  Rucker 
V.  Allniitt,  15  East  278;  Langhorn  jt.  AUnutt,  4 
Taunt.  511 ;   Williams  v.  Shee,  3  Campb.  469. 

Thus  where  a  ship,  insured  to  her  loading 
ports,  with  liberty  "  to  proceed  and  sail  to  and 
touch  and  slay  at  any  ports  or  places  whatso- 
ever and  wheresoever,  for  all  purposes,  par- 
ticularly at  Elsinore,"  touched  at  Elsinore  to 
deliver  goods  taken  in  for  that  place,  it  was  held 
to  be  a  deviation.  Solly  v.  Whitmore,  5  B. 
Aid.  45,  7  E.  C.  L.  17. 

3.  I  Arnould  on  Marine  Ins.  (6th  ed.)  496;  3 
Kent's  Com.  316;  Lawrence  v.  Sydebotham, 
6  East  51. 

Liberty  to  Chase,  Capture,  and  Man  Prizes  will 
not  authorize  lying  by  nine  days  vvaiting  for 
the  enemy's  ship  to  come  out  of  a  port.  Hib- 
bert  V.  Halliday,  2  Taunt.  428.  Nor  will  it 
authorize  convoying  a  prize  into  port.  Law- 
rence V.  Sydebotham,  6  East  45.  The  rule 
seems  to  be  otherwise,  however,  if  the  vessel 
does  not  go  out  of  her  course,  and  is  not  de- 
layed, or  the  risk  increased,  by  the  convoying. 
Ward  V.  Wood,  13  Mass.  539. 

Liberty  to  See  Frizes  into  Port  will  not  war- 
rant remaining  until  a  prize  is  repaired,  but  at 
most  extends  to  seeing  her  safely  moored,  and 
giving  necessary  orders  for  her  destination. 
Jarratt  v.  Ward,  I  Campb.  263. 

Liberty  to  Cruise  for  Six  Weeks  means  six 
weeks  successively  from  the  ccjiti mcnccment 
of  the  cruise.  Syers  ->.  Bridge.  2  Doug.  527, 
where  Lord  Mansfield  said:  "  The  true  mean- 
ing is,  '  I  will  excuse  a  deviation  for  six 
weeks. ' 

4.  Knowledge  of  Commission  Equivalent  to 
Leave  to  Carry  Letter  of  Marque.  —  Haven  v. 
Ilolianci,  2  Mason  (U.S.,  230,  pi-r  Story,  J. 
See  also  Jolly  n.  Walker,  2  Park  on  Ins.  630, 
and  Lord  Ellenborough's  remarks  on  that  case 
in  Parr      Anderson,  6  East  202,  2  Smith  316. 


In  Wiggin  Boardman,  14  Mass.  12,  it  was 
held,  however,  that  the  fact  that  the  under- 
writer, at  the  time  of  subscribing  the  policy, 
knew  that  the  ship  was  armed,  equipped,  and 
commissioned  as  a  letter  of  marque,  gave  the 
ship  no  greater  rights  than  if  the  letter  had 
been  taken  out  without  leave  and  without  the 
underwriter's  knowledge. 

5.  Liberty  to  Cruise  Not  Included.  —  Cock  v. 
Townson,  2  Park  on  Ins.  396;  Jolly  v.  Walker, 
2  Park  on  Ins.  630;  Parr  v.  Anderson,  6  East 
202;  Wiggin  V.  Amory,  13  Mass.  124,  where 
the  court  said:  "  It  is  not  the  increase  but 
the  change  of  the  risk  that  constitutes  a  devi- 
ation. In  the  case  supposed  [cruising or  lying 
in  wait  for  prizes]  the  ship  would,  for  a  time, 
have  abandoned  the  voyage  insured;  she 
would  have  been  employed  in  a  different  ad- 
venture and  different  voyage  from  that  de- 
scribed in  the  policy." 

6.  Arms  Only  to  Be  Used  in  Defense.  —  3  Kent's 
Com.  316;  Parr  7-.  Anderson,  6  East  202.  In 
this  case,  a  change  of  a  quarter  of  a  point 
in  the  insured  vessel's  course,  made  in  order  to 
pursue  a  hostile  ship  which  appeared  in  sight, 
although  the  changed  course  was  only  con- 
tinued for  a  quarter  of  an  hour,  when  the 
chase  was  abandoned,  was  held  at  nisi  prius 
to  be  a  deviation  under  a  policy  declared 
"  with  or  without  letter  of  marque,"  Lord 
Ellenborough  being  of  opinion  that  leave  to 
carry  a  letter  of  marque  would  not  justify  such 
a  deviation  nor  give  the  assured  a  liberty  of 
engrafting  on  a  commercial  adventure  an  ad- 
venture for  hostile  capture.  A  new  trial  was 
subsequently  granted  in  this  case  in  order  to 
ascertain  whether  the  words  quoted  in  the 
policy  had  obtained  in  use  and  practice  a 
known  and  definite  import.  The  second  trial 
took  place  before  Lord  Ellenborough,  and  his 
lordship  was  strongly  of  opinion  on  the  evi- 
dence that  the  vessel  had  cruised,  "  which," 
says  Mr.  Park  in  a  note  of  the  case  (2  Park  on 
Ins.  632),  "  of  course,  if  the  jury  so  thought, 
would  put  an  end  to  the  question.    The  jury 

•found  for  the  defendant;  and  I  have  no  doubt 
•'upon  that  ground,  from  the  evidence  of  the 
plaintiff's  own  witnesses." 

7.  May  Chase  Hostile  Ships  Met  With  in  Course 
of  Voyage. —  Haven  r,  lidil.uiil,  2  Mason  (U. 
S.)  230.  See  also  Wiggin  v.  Amory,  13  Mass. 
127. 

In  Jolly  V.  Walker,  2  Park  on  Ins.  630,  there 
was  not  in  the  policy  a  liberty  to  carry  a  letter 
of  marciuc,  but  the  ship  was  actually  commis- 
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is  taken  out  without  leave,  the  commission  can  only  be  used  for  purposes  of 
defense. ' 

V.  Time  Policies  —  1.  In  General.  —  It  has  been  said  that  a  time  policy 
merely,  strictly  speaking,  cannot  be  a  subject  of  deviation.*  This  seems  to 
be  so,  however,  only  so  far  as  it  applies  to  deviation  by  departure  and  delay.* 


sioned,  and  the  policy  contained  a  warranty 
"  to  proceed  on  the  voyage  with  sixty  men, 
equipped  with  twenty-two  guns  and  six-pound 
shot,  and  sheathed  with  copper."  This  war- 
ranty, said  Lord  Ellcnborough,  in  distinguish- 
ing the  case  in  Parr  v.  Anderson,  6  East  202, 
was  much  stronger  than  a  mere  liberty  to 
carry  a  letter  of  marque,  and  the  decision  was 
not  an  authority  for  construing  such  a  liberty. 

In  I  .'\rnoald  on  Marine  Ins.  (6th  ed.)  495, 
Jolly  V.  Walker  is  cited  to  sustain  the  proposi- 
tion that  if  an  enemy  comes  across  a  vessel's 
course  "  she  may  attack  and  take  him  from 
other  motives  than  those  of  self-defense,  if  the 
so  doing  does  not  involve  any  departure  from 
the  direct  course  of  the  voyage."  But  the 
facts  of  the  case  show  that  the  chase  did  in- 
volve a  departure,  and  the  special  jury  to 
whom  Lord  Mansfield  left  the  case,  upon  the 
evidence,  found  for  the  plaintiff,  his  lordship 
apparently  being  of  opinion  that  the  vessel, 
under  the  circumstances,  had  the  right  lo 
chase  an  enemy  actually  coming  into  sight. 

1.  Letter  of  Marque  Taken  Out  Without  Leave. 
—  Wig<jin  V.  Aniory,  13  Mass.  117,  where  it 
was  held  that,  although  the  taking  out  a  letter 
of  marque  without  the  underwriter's  knowl- 
edge would  not  avoid  the  policy,  yet  the 
actual  use  of  such  commission  by  capturing  a 
vessel,  when,  by  such  capture,  a  delay  of  the 
voyage,  although  but  for  a  short  time,  was  the 
consequence,  did  discharge  the  underwriters, 
because  it  amounted  to  a  deviation  not  justi- 
fied by  necessity,  and  because  such  act  was 
not  provided  for  in  the  policy,  the  ship  being 
insured  as  a  merchant  vessel  only,  without 
reference  to  any  other  employment.  See  also 
Wiggin  V.  Boardman,  14  Mass.  12,  where  a 
similar  decision  was  made,  although  in  that 
case  it  appeared  that  the  underwriter  was 
aware  of  the  commission. 

Right  to  Repel  Attack,  Whether  Commissioned 
or  Not.  —  Whether  a  vessel  be  commissioned 
or  not,  she  may  do  whatever  is  necessary  for 
her  defense.  In  Haven  v.  Holland,  2  Mason 
(U.  S.)  230,  Story,  J.,  said:  "  Whether  a  ves- 
sel be  commissioned  or  not,  she  has  a  right  to 
repel  any  attack  of  an  enemy,  and  to  protect 
and  defend  herself  by  all  reasonable  precau- 
tions, against  a  meditated  hostile  attack.  If 
a  vessel,  supposed  to  be  an  enemy  cruiser,  be 
in  sight,  and  apparently  intend  an  attack  upon 
a  merchant  vessel,  the  master  of  the  latter  is 
bound  to  exercise  his  best  skill  and  judgment 
as  to  the  time  and  mode  of  his  defense,  and  if 
he  act  honestly  and  fairly  he  will  be  justified, 
whatever  may  be  the  event.  He  is  not  bound 
to  endeavor  to  make  his  escape  in  the  first  in- 
stance, and  on  failure  of  this  to  meet  the 
enemy;  nor  is  he  bound  to  lay  by  or  fly  until 
an  attack  is  commenced  upon  him,  and  he  has 
received  injury,  and  then,  and  not  before,  to 
exert  his  right  of  self-defense.  *  *  *  He 
may  lay  lo,  or  chase  the  enemy  ship,  if  he 
deem  that  the  most  effectual  means  of  securing 


his  object.  *  *  *  The  only  question  in 
cases  of  this  nature  is  whether  what  is  done  is 
fairly  attributable  to  a  mere  intention  of  self- 
defense,  or  to  motives  of  another  nature,  such 
as  the  desire  of  profit.  If  the  former,  then  the 
act  is  justifiable;  if  the  latter,  then  it  is  a 
deviation." 

May  Man  Out  Prize.  —  Story,  J.,  in  the  above 
case,  continuing  said:  "  But  it  is  contended 
that  if  the  capture  was  made  solely  in  self- 
defense,  still  the  master  had  no  right  to  take 
possession  of  and  man  out  the  prize;  but  was 
bound  to  proceed  on  his  voyage  without  this 
delay.  I  am  of  a  different  opinion.  If  the 
capture  was  made  in  self-defense,  the  master 
had  a  right  to  take  possession  of  his  prize,  and 
if  without  injuriously  weakening  his  own 
crew  he  could  man  the  prize,  he  had  a  right 
so  to  do;  and  the  delay  for  these  purposes  was 
not  a  deviation.  He  had  a  right  to  make  the 
capture  effectual,  to  prevent  the  enemy  from 
recommencing  the  attack  or  giving  informa- 
tion to  other  cruisers.  The  right  of  capture 
drew  after  it  all  the  other  incidents." 

2.  Doctrine  of  Deviation  Not  Strictly  Appli- 
cable under  Time  Policies.  —  Greenleaf  v.  St. 
Louis  Ins.  Co.,  37  Mo.  2g;  Union  Ins.  Co.  v. 
Tysen,  3  Hill  (N.  Y.)  118;  Audenreid  v.  Mer- 
cantile Mut.  Ins.  Co.,  60  N.  Y.  486,  19  Am. 
Rep.  204;  Beams  v.  Columbian  Ins.  Co.,  48 
Barb.  (N.  Y.)  453;  Day  v.  Orient  Mut.  Ins. 
Co.,  I  Daly  (N.  Y.)  16;  Wilkins  v.  Tobacco 
Ins.  Co.,  30  Ohio  St.  340,  27  Am.  Rep.  455; 
Hume  V.  Providence  Washington  Ins.  Co.,  23. 
S.  Car.  203. 

Policy  on  Certain  Voyages  for  Limited  Time.  — 
Where  a  vessel  was  insured  for  six  months 
"  trading  between  New  Orleans  and  any  port 
in  the  West  Indies,  United  States,  or  Gulf  of 
Mexico,"  it  was  held  that  the  insurance  ex- 
tended only  to  voyages  of  which  New  Orleans 
was  one  of  the  termini,  and  therefore  the 
underwriter  was  not  liable  for  a  loss  occurring 
on  a  voyage  between  a  Cuban  port  and  Savan- 
nah. Lippincott  v.  Louisiana  Ins.  Co.,  2  La. 
399- 

Applying  the  doctrine  of  change  of  voyage 
to  a  policy  which  insured  a  vessel  for  a  limited 
time  on  voyages  between  certain  specified 
points,  it  was  held  that  sailing  upon  a  differ- 
ent voyage  released  the  insurer  from  liabilitj" 
for  a  loss  happening  within  the  bounds  of  the 
waters  allowed  in  the  policy.  Dallam  v.  In- 
surance Co.,  6  Phila.  (Pa.)  15,  22  Leg.  Int. 
(Pa.)  220. 

3.  Only  Deviations  by  Departure  and  Delay  Ex- 
cluded.— ^  See  Ellery  <'.  New  England  Ins.  Co., 
8  Pick.  (Mass.)  20;  Greenleaf  v.  St.  Louis  Ins. 
Co.,  37  Mo.  29;  Union  Ins.  Co.  v.  Tysen,  3 
Hill  (N  Y.)  118;  Beams  v.  Columbian  Ins. 
Co.,  48  Barb.  (N.  Y.)  453;  Dav  v.  Orient  Mut. 
Ins.  Co.,  1  Daly  (N.  Y.)  16. 

In  Hume  v.  Providence  Washington  Ins. 
Co.,  23  S.  Car.  190,  the  court  said:  "The 
only   deviation  complained   of  was   that  of 
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Therefore  if  the  risk  be  otherwise  varied,  it  has  been  held  to  amount  to  a 
deviation.* 

2.  Warranty  Not  to  Use  Ports  and  Places.  —  In  time  policies  there  is  fre- 
quently an  express  warranty  not  to  use  certain  ports  and  places,  and  a  failure 
to  comply  with  this  warranty  will  constitute  a  deviation.* 

Intention  to  Violate  Warranty.  —  The  intention,  however,  to  violate  the  warranty 
will  be  no  deviation.^ 

3.  Insured  to  Sail  in  Certain  Waters.  —  If  a  ship  be  insured  to  sail  in  certain 
waters,  and  there  be  no  express  warranty  prohibiting  her  sailing  out  of  bounds, 
the  doing  so  has  been  held  to  be  a  suspension  of  the  rislc* 

VI.  Trading.  —  Any  act  of  trading,  by  receiving  or  discharging  cargo,* 


delay.  *  *  *  In  strictness,  the  doctrine 
of  deviation  applies  to  a  particular  voyage 
between  places  named,  as  to  which  delay  in 
starting,  change  of  season,  local  divergence, 
longer  route,  and  many  other  circumstances 
may  materially  change  the  risk  from  that 
which  was  intended  by  all  parties  when  the 
policy  was  effected.  We  do  not,  however,  see 
how  these  things  could  be  properly  considered 
in  reference  to  a  policy  not  for  a  particular 
voyage,  but  for  a  year,  so  long  as  the  insured 
vessel  kept  within  her  privilege." 

1.  Other  "Variations  of  Eisk  Avoid  Policy.  — 
Hume  -'.  Providence  Washington  Ins.  Co.,  23 
S.  Car.  203. 

In  Hermann  v.  Western  M.  &  F.  Ins.  Co., 
13  La.  516,  a  steamboat  was  insured  for  si.x 
months,  and,  while  navigating  the  Mississippi 
river,  took  a  brig  in  tow.  This  was  held  to  be 
such  an  increase  or  variation  of  the  risk  as 
amounted  to  a  deviation. 

2.  Warranty  Not  to  Use  Ports  and  Places.  — • 
Beams  v.  Columbian  Ins.  Co.,  48  Barb.  (N.Y.) 
445- 

Thus  in  Stevens  v.  Commercial  Mut.  Ins. 
Co.,  26  N.  Y.  397,  affirming  b  Duer  (N.  Y.)  594, 
a  policy  for  a  year  contained  a  warranty  "  not 
to  use  *  *  *  foreign  ports  or  places  in  the 
Gulf  of  Mexico,"  etc.  Permission,  however, 
was  given  to  use  Laguna  for  one  voyage. 
After  touching  at  Laguna,  it  was  held  to  be  a 
deviation  to  go  to  another  port  on  the  Gulf. 

And  so  in  Day  v.  Orient  Mut.  Ins.  Co.,  i 
Daly  (N.  Y.)  13,  the  policy  contained  a  war- 
ranty not  to  use  foreign  ports  or  places  in  the 
Gulf  of  Mexico,  etc.  Permission  was  subse- 
quently given,  however,  to  make  a  voyage 
from  New  Orleans  to  Vera  Cruz.  The  vessel 
went  to  Vera  Cruz  and  thence  to  a  prohibited 
port,  and  was  afterwards  lost.  It  was  con- 
tended at  the  trial  that,  this  being  a  time  pol- 
icy, the  deviation  was  only  .temporary  and  did 
not  subsequently  affect  the  risks  insured 
against.  But  the  court  held  it  to  be  a  devia- 
tion which  discharged  the  underwriters,  and 
that  her  subsequent  return  to  permitted  waters 
in  no  way  revived  or  restored  the  original  obli- 
gation. 

3.  Intention  to  Violate  Warranty  No  Devia- 
tion. —  Hcarns  t.  Columbian  Ins.  Co.,  4H  Barb. 
(N.  Y.)  445- 

Thus  in  Wheeler  v.  New  York  Mut.  Ins. 
Co.,  35  N.  Y.  Super.  Ct.  247,  a  vessel,  having 
cleared  for  a  port  which  she  was  warrante(l 
not  to  use,  was  injured  before  reaching  it.  It 
was  held  that  when  the  words  "  to  use  "  are 
used  in  connection  with  "  port,"  they  mean 
"  to  go  into  a  harbor  or  haven  for  shelter,  for 
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commerce,  or  for  pleasure,  and  to  derive  a 
benefit  or  an  advantage  from  its  protection;  " 
that  clearing  for  it,  or  sailing  towards  it,  is 
not  a  "  use  "  of  the  port,  and  no  violation  of 
the  warranty.  This  was  also  the  decision  in 
Snow  V.  Columbian  Ins.  Co.,  48  N.  Y.  624,  8 
Am.  Rep.  578,  reversing  48  Barb.  (N.  Y.)  469. 

Contra.  —  But  see  Robertson  v.  Stairs,  10 
Nova  Scotia  345,  where  it  was  held  that  the 
intention  to  enter  prohibited  waters,  mani- 
fested by  the  unequivocal  overt  act  of  setting 
sail  for  them,  prevented  the  risk  from  attach- 
ing. 

4.  Insured  to  Sail  in  Certain  Waters.  —  Wilkins 
V.  Tobacco  Ins.  Co.,  30  Ohio  St.  317,  27  Am. 
Rep.  455. 

Thus  in  Hennessej'  -■.  Manhattan  F.  Ins. 
Co.,  28  Hun  (N.  Y.)  98,  a  tugboat  was  insured 
"  in  port,  and  while  engaged  in  towing  or 
other  service  in  the  waters  of  the  Hudson 
river.  Long  Island  sound,  Atlantic  ocean.  New 
York  bay  and  harbor,  and  waters  tributary  to 
either,  not  to  go  further  east  than  Montauk 
Point,  nor  further  south  than  Barnegat."  It 
w^s  held  that  the  fact  that  the  tug  went  fur- 
ther cast  than  Montauk  Point  did  not  relieve 
the  defendant  from  responsibility  for  loss  hap- 
pening after  a  return  to  the  prescribed  limits. 
The  court  said:  "  Under  the  circumstances 
appearing,  the  ordinary  effect  and  understand- 
ing of  the  language  would  be  that  the  insur- 
ance created  by  the  policy  would  merely  be 
suspended,  while  the  prescribed  limits  were 
transcended,  and  that  it  would  still  be  com- 
plete and  effectual  as  an  insurance  during  the 
year,  while  the  tug  was  afterwards  in  port,  or 
engaged  in  navigating  the  waters  specified  in 
the  policy.  That  is  the  reasonable  import  of 
the  clause,  and  if  it  had  been  intended  that  a 
departure  beyond  such  waters  should  produce 
an  absolute  forfeiture  of  the  policy,  fair  deal- 
ing required  that  the  assured  should  have 
been  so  informed  by  some  terms,  having  that 
effect,  inserted  in  it." 

And  so  in  Grecnieaf  .'.  St.  Louis  Ins.  Co., 
37  .Mo.  25,  a  policy  on  a  steamboat  contained 
a  clause  permitting  the  use  of  certain  waters 
and  excepting  others.  The  boat  made  a  trip 
upon  the  forbidden  waters,  but  returned  in 
safety,  and  was  subsequently  destroyed  by 
fire.  It  was  held  that  excepting  certain  waters 
in  the  policy  did  not  constitute  a  warranty  net 
to  use,  and  that  the  risk  was  merely  suspended 
while  in  forbidden  waters. 

6.  Trading.  —  i  Arnould  on  Marine  Ins.  (6ih 
ed.)  482;  Urquhart  Barnard,  i  Taunt.  450; 
Laroche  v.  Oswin,  12  Fast  131;  Marine  Ins. 
Co.  7'.  Tucker,  3  Cranch  (U.  S.)  357;  Hughes 
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done  during  the  ship's  lawful  stay  at  a  port  or  place,  causing  no  delay  or  other 
variation  of  the  risk,  will  never  amount  to  a  deviation. 

vn.  Intention  TO  Deviate  —  Abandonment  of  Voyage. —  After  the  risk 
begins  the  mere  intention  to  deviate,  never  carried  into  effect,  will  not  avoid  a 
policy.* 


r.  Union  Ins.  Co.,  .3  Wheat  (U.  S.)  159;  Sage 
:■.  Middletown  Ins.  Co.,  i  Conn.  239;  Chase  v. 
Eagle  Ins.  Co.,  5  Pick.  (Mass.)  51;  Deblois  v. 
Ocean  Ins.  Co.,  16  Pick.  (Mass.)  303,  28  Am. 
Dec.  245;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  I ;  Kane  v.  Columbian  Ins.  Co.,  2 
Johns.  (N.  Y.)  264;  Foster  v.  Jackson  Marine 
Ins.  Co.,  I  Edm.  Sel.  Cas.  (N.  Y.)  290. 

In  Raine  v.  Bell,  g  East  195,  some  chests  of 
dollars  were  taken  on  board  during  the  ship's 
stay  in  port  for  the  purpose  of  procuring 
necessary  provisions.  It  was  held  that  the 
risk  was  not  increased  thereby,  and  that  the 
underwriters  were  not  discharged.  Le  Blanc, 
J.,  said:  "  It  is  said  that  because  liberty  is 
sometimes  expressly  reserved  for  a  ship  to 
touch,  stay,  and  trade  in  the  course  of  the 
voyage,  it  is  impliedly  excluded  in  every  pol- 
icy in  which  it  is  not  so  reserved;  but  the  rea- 
son of  the  express  reservation  is  in  order  to 
justify  the  delay  in  trading;  the  staying  at  a 
place  for  the  very  purpose  of  trading  there; 
but  if  a  ship  touch  at  a  port  which  is  allowed, 
and  stay  there  for  any  reason  which  is  allow- 
able within  the  intent  and  meaning  of  the  pol- 
icy, and  no  additional  risk  to  the  underwriters 
be  incurred  by  her  trading  there  during  such 
her  stay  for  an  allowed  or  justifiable  cause,  I 
can  see  no  reason  why  such  a  trading  should 
in  itself  avoid  the  policy." 

And  so  in  Perkins  v.  Augusta  Ins.,  etc.,  Co., 
10  Gray  (Mass.)  312,  71  Am.  Dec.  654,  the 
court  said:  "  If  a  ship,  under  the  terms  of  a 
policy,  or  for  any  sufficient  legal  cause,  is  jus- 
tified in  originally  entering  into  the  port,  her 
subsequent  trading,  by  breaking  bulk,  loading, 
or  unloading,  during  the  period  of  her  lawful 
stay  and  detention  there,  although  such  trad- 
ing, loading,  and  unloading  are  foreign  to  the 
main  purpose  of  the  adventure,  and  not  specific- 
ally provided  for  by  the  terms  of  the  policy, 
will  not  be  held  to  amount  to  a  deviation." 

For  a  very  thorough  and  able  discussion  of 
this  question,  see  Thorndike  v.  Bordman,  4 
Pick.  (Mass.)  471. 

Completing  Loading  at  Port  into  WMch  Ship  Is 
Driven  by  Stress  of  Weather.  —  In  Delaney  v. 
Stoddart,  I  T.  R.  22,  it  was  held  to  be  no 
deviation  for  a  vessel  to  complete  her  cargo  at 
a  port  into  which  she  was  driven  by  stress  of 
weather,  no  time  being  lost  thereby. 

Contra.  —  A  contrary  opinion,  however,  was 
formerly  entertained.  Stitt  -'.  Wardell,  2  Esp. 
N.  P.  610;  Sheriff  v.  Potts,  5  Esp.  N.  P.  97. 
These  decisions  may  be  considered  as  over- 
ru!fd\n  Raine  v.  Bell,  9  East  195,  and  subse- 
quent cases.  See  also  the  United  States  case 
of  U.  S.  V.  The  Paul  Shearman,  Pet.  (C.  C.) 
98,  where  this  view  was  taken. 

Discharging  Cargo.  —  Where  freight  was  in- 
sured from  Grenada  to  London,  and  the  ship, 
upon  arriving  at  Grenada,  discharged  part  of 
her  outward  cargo. at  three  different  points,  and 
was  lost  while  proceeding  to  a  fourth  to  dis- 
charge the  residue  of  the  outward  cargo  and 
take  in  a  part  of  her  homeward  cargo,  it  was 


held  that,  at  the  time  of  the  loss,  the  vessel 
was  protected  by  the  policy.  Warre  v.  Miller, 
4  B.  &  C.  538,  10  E.  C.  L.  405.  In  this  case 
Abbott,  C.  J.,  said:  "  The  single  point  for 
our  consideration  is  whether  there  was  any 
deviation  from  the  voyage  insured,  that  being 
at  and  from  Grenada  to  London.  That  in- 
cludes all  purposes  which  are  preparatory  to 
the  commencement  of  the  homeward-bound 
voyage,  according  to  the  usual  course  of  the 
trade  in  which  the  ship  was  engaged.  *  *  * 
It  seems  to  me  that  the  employment  in  which 
the  ship  was  engaged  at  the  time  of  the  loss 
was  connected  with  the  homeward  voyage, 
and  not  foreign  to  it,  and  was,  consequently, 
a  part  of  the  risk  which  the  underwriter  had 
taken  upon  himself." 

1.  Mere  Intention  to  Deviate  Not  a  Deviation. 

—  I  Arnould  on  Marine  Ins.  (6th  ed.)45i;  I 
Phillips  on  Ins.  (5th  ed.)  5C6,  subsec.  looi. 

England.  —  Foster  v.  Wilmer,  2  Stra.  1249; 
Raine  v.  Bell,  9  East  195;  Woolbridge  v.  Boy- 
dell,  I  Doug.  16;  Thellusson  v.  Fergusson,  i 
Doug.  361;  Kewley  v.  Ryan,  2  H.  Bl.  343; 
Hare  v.  Travis,  7  B.  &  C.  14,  14  E.  C.  L.  4,  9 
D.  &  R.  748;  Heselton  v.  Allnutt,  i  M.  &  S. 
46;  Bold  V.  Rotheram,  10  Jur.  878,  15  L.  J.  Q. 
B.  274;  Middlewood  v.  Blakes,  7  T.  R.  162. 

Canada.  —  Reed  v.  Weldon,  12  New  Bruns. 
460. 

Connecticut.  —  Thompson  v.  Alsop,  I  Root 
(Conn.)  64. 

Massachusetts.  —  Wiggin  v.  Amory,  13  Mass. 
118;  Merrill  v.  Boylston  F.,  etc.,  Ins.  Co.,  3 
Allen  (Mass.)  247;  Lee  v.  Gray,  7  Mass.  349. 

New  York.  —  Lawrence  v.  Ocean  Ins.  Co., 
II  Johns.  (N.  Y.)  241;  New  York  Firemen  Ins. 
Co.  V.  Lawrence,  14  Johns.  (N.  Y.)  46;  Beams 
V.  Columbian  Ins.  Co.,  48  Barb.  (N.  Y.)  445. 

Pennsylvania.  —  Snowden  v.  Phcenix  Ins. 
Co.,  3  Binn.  (Pa.)  457;  Winter  v.  Delaware 
Mut.  Safety  Ins.  Co.,  30  Pa.  St.  334. 

In  Marine  Ins.  Co.  v.  Tucker,  3  Cranch  (U. 
S.)  384,  Johnson,  J.,  said:  "An  intent  to  do 
an  act  can  never  amount  to  the  commission  of 
the  act  itself.  That  an  intended  deviation 
will  not  vitiate  a  policy,  and  that  the  vessel 
remains  covered  by  her  insurance  until  she 
reaches  the  port  of  divergency  and  actu?lly 
turns  off  from  the  due  course  of  the  voyage 
insured,  is  a  doctrine  well  understood  among 
mercantile  men,  and  has  uniformly  governed 
the  decisions  of  the  British  courts  from  ihe 
case  of  Foster  v.  Wilmer,  2  Stra.  1249,  to  the 
present  time." 

And  in  Coffin  v.  Newburyport  Marine  Ins. 
Co.,  9  Mass.  448,  the  court  said:  "  But  an 
intention  to  deviate,  however  deliberately 
formed,  is  not  a  deviation." 

Driven  into  Intended  Port  by  Stress  of  Weather. 

—  In  Hobart  v.  Norton,  8  Pick.  (Mass.)  159, 
the  voyage  described  in  the  pol'cy  was  from 
Boston  to  Charleston.  The  vessel  left  Boston 
for  Charleston,  the  master  intending,  how- 
ever, to  stop  at  Edgarton,  lo  deliver  some 
freight  taken  on  for  that  place.    He  accord- 
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Intention  to  Deviate  and  Abandonment  of  Voyage  Distinguished,  —  In  view  of  the  prin- 
ciple.that  a  merely  intended  deviation  does  not  work  a  forfeiture,  while  if  the 
vessel  sails  on  a  different  voyage  the  policy  never  attaches,*  the  identity  of  the 
voyage  actually  begun  with  that  insured  becomes  of  the  utmost  importance, 
although  sometimes  this  is  a  question  not  easily  determined.* 

Intended  Deviation  Where  Same  Terminus  ad  Quem  Is  Kept  in  View.  —  So  long  as  the 
terminus  ad  quem  is  kept  in  view,  any  act  done  with  a  view  to  change  the  voy- 
age, but  not  carried  into  effect,  will  amount  only  to  an  intended  deviation.^ 

Substituting  New  Terminus  ad  Quem  After  Risk  Attached  —  Whether  an  Abandonment.  — 
While  the  authorities  are  agreed  that  the  substitution  of  a  new  tcrininus 
ad  qucin  before  the  commencement  of  a  voyage  prevents  the  policy  from  attach- 
ing, and,  consequently,  relieves  the  underwriter  from  liability  even  for  a  loss 
happening  at  a  point  on  the  ship's  course  which  is  common  to  the  voyage 
insured  and  that  actually  sailed,**  there  is  a  difference  of  authority  as  to 


ingly  put  inio  Edgarton,  but  contended  that 
he  was  compelled  to  do  so  by  stress  of 
weather,  and  that  he  did  not  stop  there  in  pur- 
suance of  his  original  intention,  and  the  jury 
having  found  this  to  be  so,  the  court  held  the 
act  lo  be  justifiable  and  no  deviation. 

1.  Deviation  and  Abandonment  of  Voyage  Dis- 
tinguished.—  Deviation  is  not  a  change  of  the 
voyage,  but  of  the  proper  and  usual  course  in 
pursuing  it.  The  voyage  intended  is  never 
lost  sight  of  in  cases  of  deviation,  and  the  ter- 
mintts  a  quo  and  the  tcrmintts  ad  qucm  remain 
the  same.  In  the  case  of  an  abandonment  of 
the  voyage,  however,  the  t<rmi>ins  ad  qucm  is 
changed.  The  identity  of  the  voyage  is  gone, 
and  a  new  and  distinct  voyage  is  substituted, 
upon  which  the  policy  never  attaches  at  all  or 
ceases  to  attach  as  soon  as  the  intention  to 
abandon  the  voyage  is  formed.  New  York 
Firemen  Ins.  Co  v.  Lawrence,  14  Johns.  (N. 
Y.)  46.  See  also  Merrill  v.  Boylston  F.  &  M. 
Ins.  Co.,  3  Allen  (Mass.)  247;  Dallam  v.  Insur- 
ance Co.,  6  F^hila.  (Pa.)  15,  22  Leg.  Int.  (Pa.) 
220. 

2.  I  Arnould  on  Marine  Ins.  (6th  ed.)  455;  i 
Phillips  on  Ins.  (5th  ed.)  566,  subsec.  looi ;  2 
Parsons  on  Marine  Ins.  40. 

3.  Where  Terminus  ad  Quem  Is  Preserved.  —  i 
Arnould  on  Marine  Ins.  (6th  cd.)  455;  3  Kent's 
Com.  317;  Kewiey  v.  Ryan,  2  H.  HI.  343;  Hare 
V.  Travis,  7  B.  &  C.  14,  14  E.  C.  L.  4,  9  D.  & 
R.  748;  Woolbridge  v.  Bodeyll,  i  Doug.  16; 
Marine  Ins.  Co.  v.  Tucker,  3  Cranch  (U.  S.) 
357;  Hobart  v.  Norton,  8  Pick.  (Mass.)  159; 
.Merrill  v.  Boylston  F.,  etc.,  Ins.  Co.,  3  Allen 
(Mass.)  247;  Henshaw  v.  Marine  Ins.  Co.,  2 
Cai.  (N.  Y.)  274;  Winter  v.  Delaware  Mut. 
Safety  Ins.  Co.,  30  Pa.  St.  334. 

In  Silva  v.  Low,  i  Johns.  Cas.  (N.  Y.)  184, 
the  court  was  divided  in  opinion  as  to  whether, 
in  the  case  before  it,  the  voyage  insured  was 
the  voyage  actually  begun.  In  delivering  his 
opinion,  Kent,  J.,  said:  "The  courts  have 
gone  a  considerable  length  towards  giving  us 
a  precise  and  definite  criterion  by  which  we 
can  test  the  identity  of  a  voyage.  Where  the 
terminus  a  quo,  or  commencement  of  the  in- 
tended voyage,  and  the  terminus  ad  qucm ,  or 
conclusion  of  it,  be  the  same  with  the  termini 
of  the  voyage  described  in  the  policy,  the  voy- 
age intended  and  the  voyage  insured  arc  the 
same,  notwithstanding  any  proposed  devia- 
tion, or  the  touching  at  any  intermediate  port 


out  of  the  usual  and  direct  course  of  the  voy- 
age." 

4.  Substitution  of  New  Voyage  Before  Kisk 
Attaches. —  In  Wooldridge  v.  Boydell,  i  Doug. 
16,  a  ship  was  insured  "  from  Maryland  to 
Cadiz."  It  appeared  that  there  was  never  an 
intention  of  going  to  Cadiz,  but  the  ship 
started  on  a  voyage  from  Maryland  to  Fal- 
mouth, and  was  lost  at  a  point  in  the  Chesa- 
peake bay  which  was  common  to  the  courses 
to  Cadiz  and  Falmouth.  It  was  held  that  the 
policy  never  attached,  and  that  the  underwrit- 
ers were  not  liable  for  the  loss,  Lord  Mansfield 
saying:  "A  deviation  merely  intended,  but 
never  carried  into  effect,  is  as  no  deviation. 
In  all  the  cases  of  that  sort,  the  termitnis 
a  quo  and  ad  qucm  were  certain  and  the  same. 
Here,  was  the  voyage  ever  intended  for  Cadiz? 
*  *  *  That  was  never  the  voyage  intended, 
and  consequently  is  not  what  the  underwriters 
meant  to  insure." 

In  Tasker  v.  Cunninghame,  1  Bligh  87,  20 
Rev.  Rep.  33,  it  appeared  that  the  agents  at 
Cadiz  of  shipowners  in  England  arranged  to 
despatch  the  ship  to  Liverpool,  and  the  owners 
insured  her  for  that  voyage.  Afterwards,  the 
agents  determined  to  send  the  ship  to  New- 
foundland. Eight  days  after  this  new  deter- 
mination, the  ship  was  stranded  in  the  Bay  of 
Cadiz  and  lost.  It  was  held  that  there  was  an 
abandonment  of  the  voyage  insured,  and  that 
the  underwriters  were  not  liable.  Lord  Eldon 
said:  "  It  is  contended  that  *  *  *  there  was 
nothing  to  alter  the  voyage  but  intention, 
which  might  have  been  again  varied.  *  *  * 
Undoubtedly,  a  mere  meditated  change  does 
not  affect  a  i)olicy.  But  circumstances  are  to 
be  taken  as  evidence  of  a  determination,  and 
what  better  evidence  can  we  have  than  that 
those  who  were  authorized  had  determined 
to  change  the  voyage?  In  my  opinion,  the 
voyage  was  abandoned,  and  I  have  the  high- 
est authority  in  Westminster  Hall  to  confirm 
that  opinion." 

In  Simon  v.  Sedgwick,  (1893)  i  Q.  B.  303, 
there  was  an  insurance  on  goods  from  the 
Mersey  to  any  port  in  Spain  "this  side  Gibral- 
tar," and  thence  by  inland  conveyance  to  any 
place  in  the  interior  of  Spain.  The  goods 
were,  in  fact,  shipped  on  board  a  vessel  from 
Liverpool  to  Carthagcna  (beyond  Gibraltar). 
The  ship  was  lost  before  reaching  any  Spanish 
port.  It  was  held  that  the  policy  never 
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whether,  when  a  change  in  the  terminus  ad  quern  is  determined  on  during  the 
progress  of  the  voyage,  it  is  to  be  regarded  as  a  mere  intended  deviation  or  as 
an  abandonment  of  the  voyage,  with  reference  to  a  loss  happening  before  the 
point  of  divergence  between  the  two  routes  is  reached.  It  is  held,  on  the  one 
hand,  that  so  soon  as  an  intention  to  drop  the  terminus  ad  qucvi  is  definitely 
formed,  the  voyage  will  be  considered  as  abandoned,  and  the  insurer  will  be 
discharged.*  But  there  is  authority,  on  the  other  hand,  for  the  proposition 
that,  after  the  policy  attaches,  a  determination  to  substitute  another  terminus 


attached,  the  voyage  sailed  being  different 
from  that  insured,  and  the  underwriters  were 
accordingly  held  not  to  be  liable. 

Where  a  vessel  was  insured  from  Nassau, 
a  port  in  the  West  Indies,  to  Halifax,  Nova 
Scotia,  and  took  on  at  Nassau  a  cargo  for  New 
York,  taking  no  cargo  for  Halifax,  and  the 
captain  sailed  for  New  York,  expressing  a 
determination  to  return  to  the  West  Indies 
after  discharging  at  New  York,  and  the  vessel 
was  lost  before  reaching  New  York  at  a  point 
on  her  course  which  was  common  to  the  voy- 
ages to  New  York  and  to  Halifax,  it  was  held 
that  there  was  an  abandonment  of  the  voyage, 
and  not  a  mere  intended  deviation,  and  that 
the  insurers  were  not  liable.  Crowell  v. 
Geddes,  5  Nova  Scotia  184. 

Insurance  to  Several  Ports  ^ — Construction  of 
Policy.  —  In  Reed  v.  Weldon,  12  New  Bruns. 
460,  a  vessel  was  insured  "  from  Liverpool  to 
Cardiff,  while  there,  and  thence  to  Aden  while 
there,  and  from  thence  to  a  port  of  loading  in 
India  or  Burmah."  This  policy  was  obtained 
apparently  while  the  vessel  was  at  Liverpool. 
She  was  chartered  and  set  sail  from  Cardiff 
for  Aden,  with  the  intention  of  proceeding 
from  Aden  to  Callao,  instead  of  India  or  Bur- 
mah. A  loss  occurred  while  she  was  proceed- 
ing from  Cardiff  to  Aden.  The  court  held, 
without  reference  to  the  question  whether  the 
policy  was  obtained  before  the  voyage  was 
begun,  that  the  risk  attached,  and  that  the 
underwriters  were  liable  for  the  loss.  Ritchie, 
C.  J.,  who  delivered  the  judgment  of  the 
court,  considered  that  the  construction  of  the 
policy  of  insurance  was  governed  by  the  prin- 
ciple laid  down  in  Marsden  v.  Reid,  3  East 
572,  that  where  a  vessel  is  insured  to  several 
ports,  she  need  not  visit  all  of  them.  See 
supra,  this  title,  p.  421.  It  might  be  worth 
noting,  perhaps,  that  in  Marsden  v.  Reid,  3 
East  572,  and  cases  of  that  kind,  the  voyage 
which  was  undertaken  was  held  to  be  alto- 
gether within  the  policy,  while  in  Reed  v. 
Weldon,  12  New  Bruns.  460,  there  was  not 
only  a  question  of  omitting  certain  of  the 
ports  named  in  the  policy,  but  of  visiting 
others  not  named. 

1.  Substitution  of  New  Destination  After  Voyage 
Begun  an  Abandonment.  —  i  Arnould  on  Marine 
Ins.  (6th  ed.)  453;  Wooldridge  v.  Boydell,  I 
Doug.  16;  Way  v.  Modigliani,  2  T.  R.  30; 
Merrill  v.  Boylston  F.,  etc.,  Ins.  Co.,  3  Allen 
(Mass.)  247.  See  also  Dallam  v.  Insurance 
Co.,  6  Phila.  (Pa.)  15,  22  Leg.  Int.  (Pa.)  220. 

In  Hare  v.  Travis,  7  B.  &  C.  14,  14  E.  C.  L. 
4,  Bayley,  J.,  said:  "  Where  the  insurance  is 
on  a  voyage  to  a  given  place,  and  the  captain 
when  he  sails  does  not  mean  to  go  to  that 
place  at  all,  he  never  sails  on  the  voyage  in- 
sured." 


Principles  upon  Which  Intent  to  Abandon  Voy- 
age Discharges  Insurer,  While  Intent  to  Deviate 
Does  Not. —  In  an  early  case  in  New  York,  the 
insurance  was  "  at  and  from  New  York  to 
Gottenburgh,  and  at  and  from  thence  to  one 
port  in  the  Baltic  or  North  sea."  The  ship 
arrived  at  Gottenburgh  and  sailed  thence  to 
St.  Petersburg,  and  was  compelled  to  stop  at 
Carlsham  for  repairs,  and  while  there  it  was 
determined  to  sail  for  Stockholm  instead  of 
St.  Petersburg.  The  ship  sailed  for  Stockholm 
and  was  captured  on  the  common  route  to  both 
places  The  Supreme  Court  of  New  York, 
Van  Ness,  J.,  dissenting,  held  that  this  was  an 
intended  deviation  only,  and  that  therefore 
the  insurers  were  liable  for  the  loss.  Law- 
rence V.  Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241. 
This  decision  was  affirmed  by  a  divided  court 
in  the  Court  for  the  Correction  of  Errors.  New 
York  Firemen  Ins.  Co.  v.  Lawrence,  14  Johns. 
(N.  Y.)  46.  In  thi";  case  Chancellor  Kent  de- 
livered an  able  opinion  in  favor  of  reversing 
the  judgment  below,  holding  that  when  the 
ship  departed  from  Carlsham  to  proceed  to 
Stockholm  she  was  on  a  new  voyage,  which 
was  not  covered  by  the  policy.  In  the  course 
of  his  opinion  he  said:  "  Because  the  ques- 
tion of  deviation  always  presupposes  and 
admits  a  continuation  of  the  original  voyage, 
it  follows  that  a  mere  intention  to  deviate, 
whether  formed  before  or  after  the  commence- 
ment of  the  voyage,  is  no  deviation,  if  the  in- 
tention was  never  carried  into  effect,  and  the 
loss  happened  before  the  vessel  came  to  the 
dividing  point.  But  if  the  original  place  of 
destination  be  abandoned,  in  order  to  go  to 
another  port  of  discharge,  the  voyage  itself 
becomes  changed,  because  one  of  the  termini 
of  the  original  voyage  is  changed.  The  iden- 
tity of  the  voyage  is  gone,  and  a  new  distinct 
voyage  is  substituted.  In  that  case,  intention 
is  everything,  for  on  that  depends  the  fact 
whether  the  original  voyage  was  or  was  not 
abandoned.  And  if  the  intention  to  abandon 
be  once  clearly  and  certainly  established  (as 
it  is  in  this  case,  by  the  finding  of  the  jury),  it 
then  became  perfectly  immaterial  whether  the 
vessel  was  lost  before  or  after  she  came  to  the 
dividing  point,  because  in  either  case  she  was 
lost,  not  on  the  voyage  insured,  but  on  a  differ- 
ent voyage.  *  *  *  A  distinction  has,  how- 
ever, been  set  up  between  an  intention  formed 
before  or  after  the  voyage  be  commenced,  to 
change  the  voyage  by  dropping  the  port  of 
destination  and  selecting  another.  It  is  ad- 
mitted by  those  who  make  this  distinction 
that  the  intention  to  change  the  voyage,  and 
sailing  under  that  intention,  discharges  the 
insurer  if  formed  before  the  commencement  of 
the  voyage,  and  that  it  is  no  matter  whether 
the  loss  happens  before  or  after  the  vessel 
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ad  quern  be  but  an  intended  deviation  until  the  vessel  actually  turns  off 
from  the  course  common  to  both  voyages.* 

Vni.  Temptation  to  Deviate.  —  Since  an  intended  deviation  will  not 
avoid  the  policy,  it  follows,  a  fortiori,  that  a  temptation  to  deviate  will  not 
have  that  effect.* 

IX.  Waivee  of  Deviation.  —  Whether  the  knowledge  by  the  underwriters 
of  a  past  or  intended  deviation  will  estop  them  from  setting  up  deviation  as 
a  defense  to  an  action  on  the  policy,  is  a  mooted  question.    On  the  one  hand 


comes  to  the  dividing  point.  But  it  is  con- 
tended that  if  the  intention  to  change  the  voy- 
age, by  changing  the  place  of  destination,  be 
formed  after  the  voyage  be  commenced,  it  is 
then  to  be  likened  to  an  intention  to  deviate  in 
the  same  voyage,  and  does  no  harm  if  the  loss 
happens  while  the  vessel  is  still  on  the  common 
track.  I  am  persuaded  that  there  is  no  founda- 
tion for  this  distinction.  The  difference  between 
the  cases  is  thai  in  the  one  the  vessel  is  in  fact 
sailingon  the  same  voyage,  and  in  the  other  she 
is  in  fact  sailing  on  a  different  voyage,  though 
she  may  be  for  a  while  on  the  track  common 
to  both  voyages.  The  new  voyage  was  in  the 
act  of  performance,  as  much  before  as  it  could 
have  been  after  passing  the  dividing  point,  and 
the  want  of  attention  to  this  circumstance  has 
been  the  source  of  the  error  on  this  subject. 
If  the  voyage  be  abandoned  by  abandoning 
the  port  of  destination  and  sailing  for  another, 
there  is  no  reason  why  the  underwriter  should 
be  holden.  It  is  not  a  case  within  his  con- 
tract. There  is  no  dispute  about  facts  in  this 
case.  There  never  was  a  clearer  case  of  an 
actual  bona  fide  and  decided  abandonment  of 
a  voyage  insured.  In  an  intended  deviation 
merely,  there  is  no  act  done  towards  a  per- 
formance of  the  intention.  The  same  voyage 
continues,  and  if  there  be  no  actual  deviation, 
there  is  no  abuse  of  the  contract.  Here  the 
contract  was  at  an  end,  by  the  act  of  changing 
the  port  of  destination  and  sailing  on  a  differ- 
ent voyage,  and  the  justice  and  legality  of 
the  underwriter's  claim  to  be  exempted  strikes 
me  with  entire  conviction." 

1.  Intention  to  Abandon  After  Policy  Has 
Attached  —  Loss  on  Common  Route  Held  Protected. 
—  As  stated  in  the  preceding  nolc,  this  was  the 
view  of  the  majority  of  the  court  in  Lawrence 
V.  Ocean  Ins.  Co.,  ii  Johns.  (N.  Y.)  241,  where 
Thompson,  C.  J.,  delivering  the  opinion  of  the 
majority,  said:  "  The  rule  laid  down  by  Mil- 
lar (389)  is  that  if  the  alteration  of  the  voyage 
takes  place  before  the  risk  commences,  it  be- 
comes a  different  voyage;  but  if  after,  it  is 
only  a  deviation.  *  *  *  Did  the  risk  in 
this  case  commence?  Of  this  there  can  be  no 
doubt.  The  vessel  was,  unquestionably,  on 
the  voyage  insured  until  she  arrived  at  Gotten- 
burgh ;  the  policy,  therefore,  attached.  *  *  * 
There  is,  I  am  persuaded,  no  case  to  be  found 
where  a  change  of  voyage  after  the  commence- 
ment of  the  one  described  in  the  policy,  an  1 
after  the  policy  has  attached,  has  been  held  to 
be  a  substitution  of  a  new  voyage.  If,  in  such 
case,  the  alteration  actually  takes  place,  it  is 
a  deviation,  which  discharges  the  underwriter; 
and  if  not,  it  is  only  an  intended  deviation, 
which  does  not  affect  the  i)olicy."  This  de- 
cision was  affirmed  in  New  York  Firemen  Ins. 
Co.  X).  Lawrence,  14  Johns.  (NJ.  Y.)  46. 


In  Winter  I/.  Delaware  Mut.  Safety  Ins.  Co., 
30  Pa.  St.  339,  are  dicta  to  the  same  effect  by 
Lowrie,  C.  J. 

Terminus  ad  Quern  Dependent  upon  Contin- 
gencies. —  .And  so  the  fact  that  the  terminus 
ad  quL  tn  is  made  dependent  upon  certain  con- 
tingencies will  not  constitute  an  abandonment. 
In  Haselton  v.  Allnutt,  i  M.  &  S.  46,  goods 
were  insured  from  Heligoland  to  Memel,  with 
liberty  to  touch  at  any  ports,  etc.  The  vessel 
sailed  from  Heligoland  with  orders  to  go  to 
Gottenburgh  to  know  whether  to  proceed  to 
Anholt  or  Memel,  and  was  captured  while 
proceeding  to  Gottenburgh,  and  while  on  a 
common  track  to  both  Anholt  and  Memel. 
This  was  held  to  be  an  intended  deviation 
only.  Lord  Ellenborough,  C.  J.,  said:  "  But 
I  am  not  aware  that  it  is  laid  down  in  any 
book,  if  the  terminus  be  once  fixed,  that  be- 
cause it  is  made  subject  to  alteration  depend- 
ent upon  circumstances,  it  shall  on  that 
account  be  less  a  voyage  to  that  place  to  which 
the  party  originally  contemplated  to  go."  To 
the  same  effect  sec  Maryland  Ins.  Co.  v. 
Woods,  6  Cranch  (U.  S.)  29. 

2.  Temptation  to  Deviate. — Jarratt  z'.  Ward,  i 
Campb.  263;  Wiggin  v.  Amory,  13  Mass.  118. 

In  Raine  z\  Bell,  g  East  195,  during  a  ship's 
stay  at  a  port  treasure  was  taken  aboard,  and 
it  was  urged  that  this  held  out  a  temptation  to 
deviate.  But  Lord  Ellenborough  said-  "I 
have  turned  it  in  my  mind  whether  the  risk 
might  not  have  been  increased  by  the  particu- 
lar kind  of  cargo,  namely,  treasure,  taken  in 
there;  if  that  were  known  at  the  time  to  an 
enemy,  it  might  hold  out  an  additional  tempta- 
tion to  him  to  seek  for  and  attack  the  ship. 
But  I  do  not  know  that  a  mere  temptation  of 
this  sort  has  ever  been  held  a  sufficient  ground 
to  avoid  a  policy  if  the  original  act  itself  were 
lawful."  And  in  the  same  case  Lawrence,  J., 
said:  "  But  if  an  intention  to  deviate,  not  car- 
ried into  effect,  will  not  avoid  a  policy,  still 
less  can  a  temptation  to  deviate." 

Former  Authority  Contra.  — A  contrary  opin- 
ion, however,  was  once  declared  by  Lord  Ken- 
yon  in  Denison  v.  Modigliani,  5  T.  R.  5S0, 
where  he  held  that  the  carrying  a  letter  of 
marque  by  a  vessel  without  the  consent  of  the 
underv/riters  was  a  strong  temptation  to  de- 
viate and  avoided  the  policy.  In  a  later  case, 
however,  he  admitted  that  the  case  was  de- 
cided on  principles  that  were  new,  and  which 
went  to  the  extreme  verge  of  the  law,  and  that 
it  ought  not  to  be  extended  further.  He  there- 
fore held  that  the  same  principle  did  not  apply 
where  a  letter  of  marque  was  taken  out  in 
order  to  procure  seamen,  and  without  any  in- 
tention of  using  it.  Moss  Byrom,  6  T.  R. 
370- 

The  law,  however,  holding  the  temptation 
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The  Jury. 


it  is  contended  that  it  will,'  and  on  the  other  it  is  insisted  that  it  will  not.* 
Waiver  in  Writing.  —  The  deviation,  however,  may  be  waived  in  writing.^ 
X.  Questions  FOR  THE  Court  AND  Jury — 1.  The  Court.  —  It  is  in  the  province 

of  the  court,  of  course,  to  construe  the  policy,'*  and,  the  facts  having  been 

found,  to  say  whether  or  not  there  has  been  a  deviation." 

2.  The  Jury.  —  All  facts  in  connection  with  deviation  are,  of  course,  to  be 

decided  by  the  jurj'.® 


to  deviate  to  be  a  fatal  deviation  must  now  be 
considered  to  be  overruled.  r  Arnould  on 
Marine  Ins.  (6th  ed.)4g3. 

1.  Knowledge  of  Deviation  as  Waiver.  —  Coles 
Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159. 

Mr.  Phillips,  in  commenting  on  the  above 
decision,  i  Phillips  on  Ins.  (5th  ed.)  595,  sub- 
scc.  1041,  says;  "  The  doctrine  is  recom- 
mended by  its  equitableness.  The  strongest 
ground  on  which  to  maintain  it  seems  to  be 
that  the  underwriter  shall  not  be  permitted  to 
allege  his  own  fraud  in  defense,  since  it  would 
be  a  palpable  fraud  on  his  part  10  subscribe 
and  receive  the  premium,  intending  at  the 
same  time  to  avoid  payment  of  a  loss  by  alleg- 
ing the  previous  deviation  or  one  represented 
to  be  intended."  But  as  to  this  comment  it  is 
said  in  I  Arnould  on  Marine  Ins.  (Cth  ed.)  452, 
note  2:  "  But  is  it  necessary  for  him  [the  in- 
surer] to  do  so  [to  set  up  his  own  fraud  in  de- 
fense]? By  the  admission  of  a  deviation,  in 
fact,  the  policy  is  gone,  and  with  it  the  liability 
of  the  insurer.  The  only  question  then  re- 
maining, as  the  fact  of  deviation  was  known  to 
both  parties  at  the  time  of  making  the  policy, 
is  whether  the  instrument  as  drawn  expressed 
the  intention  of  both  parties." 

In  Reed  v.  McLaughlin,  13  New  Bruns.  128, 
the  underwriter  having  promised  to  pay  the 
loss,  the  court  refused  to  disturb  a  verdict  in 
favor  of  the  plaintiff,  although  there  was  evi- 
dence of  a  deviation,  of  which  it  was  proved 
that  the  underwriter  knew  at  the  time  of  the 
promise. 

And  so  in  15  Am.  L.  Rev.  120  Mr.  Simon 
Greenleaf  Croswell  says:  "  In  general,  how- 
ever, it  may  be  safe  to  say  that  the  tendency  is 
to  hold  the  insurer  liable,  if  he  had  knowledge 
of  the  deviation,  whether  intended  or  accom- 
plished, unless  the  waiver  is  inadmissible 
under  the  rules  of  evidence;  and  this  is  cer- 
tainly consistent  with  substantial  justice." 

2.  I  Arnould  on  Marine  Ins.  (6th  ed.)  452; 
Redman  v.  London,  3  Campb.  503,  affirmed  5 
Taunt.  462,  I  E.  C.  L.  160,  1  Marsh.  136.  See 
also  Wiggin  v.  Boardman,  14  Mass.  12. 

3.  Waiverin  Writing  of  Deviation.  —  i  Phillips 
on  Ins,  (5th  ed.)  595,  subsec.  1040;  Glidden 
V.  Manufacturers'  Ins.  Co.  i  Sumn.  (U.  S.) 
232;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439,  33 
Am.  Dec.  674;  Sillovvay  v.  Neptune  Ins.  Co., 
12  Gray  (Mass.)  73;  Crowningshield  v.  New 
York  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  142. 

4.  Construction  of  Policy  for  Court.  —  Hume  v. 
Providence  Washington  Ins.  Co.,  23  S.  Car. 
190. 

In  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf.  (N. 
Y.)  26,  the  court  said:  "  Where  the  point 
depends  upon  the  construction  of  the  policy, 
the  judge  should  undoubtedly  determine 
whether  the  deviation  be  proved.  Thus,  if 
the  policy  were  on  a  voyage  from  New  York  to 
Liverpool,  and  it  were  proved  that  the  vessel. 


on  leaving  this  port,  sailed  direct  to  Madeira, 
without  any  necessity  or  reasonable  cause,  the 
judge  in  an  action  on  the  policy  would  be 
bound  to  instruct  the  jury  that  there  was  a  de- 
viation." 

5.  When  Facts  Ascertained,  Question  of  Deviation 
Is  for  Court.  —  Langhorn  t'.  Allnutt,  4  Taunt. 
511;  Palmer  v.  Penning,  2  M.  &  S.  624; 
Crosby  v.  Fitch,  12  Conn.  410,  31  Am.  Dec.  745; 
Riggin  V.  Patapsco  Ins.  Co.,  7  Har.  &  J.  (Md.) 
279,  16  Am.  Dec.  302:  Thebaud  v.  Great  West- 
ern Ins.  Co.,  84  Hun  (N.  Y.)  i;  Child  v.  Sun 
Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  26. 

Whether  the  Delay,  etc..  Is  Justifiable  or  Not, 
that  is,  whether  the  delay  was  warranted  or 
was  for  a  purpose  wholly  foreign  to  the  policy, 
is  decided  by  the  court.  Riggin  r.  Patapsco 
Ins.  Co.,  7  Har.  &  J.  (Md.)  291,  16  Am.  Dec. 
302;  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md. 
348;  Reed  r.  Weldon,  12  New  Bruns.  460. 

In  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch 
(U.  S.)  487,  a  vessel,  when  ready  to  leave  port, 
received  information  that  the  Algerine  cruisers 
were  out  in  the  Mediterranean,  cruising 
against  American  vessels.  On  this  account 
she  remained  more  than  five  weeks  in  port. 
And  the  court  held  that  the  Circuit  Court  was 
right  in  ruling  that  this  was  no  justifiable  ex- 
cuse for  the  delay.  In  speaking  of  the  objec- 
tions to  this  ruling,  Livingston,  J.,  said:  "  The 
one  [objection]  is  that  the  court  took  upon 
itself  to  decide  whether  the  delay  last  men- 
tioned proceeded  from  a  justifiable  cause,  in- 
stead of  leaving  it  to  the  jury  to  determine 
both  the  law  and  the  fact.  In  doing  so,  I  think 
the  court  committed  no  error.  What  will  ex- 
cuse a  delay,  apparently  unreasonable,  so  as 
to  repel  the  charge  of  a  deviation  on  that  ac- 
count, must  ever  be  and  ought  to  be  a  question 
of  law,  to  be  decided  by  the  court  under  all 
the  circumstances  of  the  particular  case." 

6.  Hume  v.  Providence  Washington  Ins. 
Co.,  23  S.  Car.  190,  15  Am.  L.  Rev.  116. 

Whether  the  Master  Exercises  Good  Faith  is  a 
question  for  the  jury.  Foster  v.  Jackson 
Marine  Ins.  Co.,  i  Edm.  Sel.  Cas.  (N.  Y.)  290. 

Whether  the  Departure,  Delay,  etc.,  Be  in  Ac- 
cordance with  Usage  is  likewise  for  the  jury  to 
determine.  Parsons  Manufacturers'  Ins. 
Co.,  16  Gray  (Mass.)  463;  Crosby  v.  Fitch,  12 
Conn.  410,  31  Am.  Dec.  745. 

Whether  a  Vessel  Has  Arrived  at  a  Port  is  in 
the  province  of  the  jury  to  determine.  Thus, 
in  Lindsay  v.  Janson,  28  L.  J.  Exch.  318,  4 
H.  &  N.  699,  it  was  held  that  whether  a  vessel 
had  arrived  at  a  port  was  a  question  of  fact  de- 
pendent upon  usage  and  custom  with  reference 
to  the  nature  of  the  voyage,  and  that  the  ves- 
sel had  so  arrived  when  it  had  reached  the 
place  at  which  it  was  usual  for  vessels  on  such 
a  voyage  to  anchor. 

Whether  the  Condition  of  Perishable  Fruit  War- 
ranted Landing  of  the  same  at  a  port  at  which 
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Effect  of  Deviation. 


Usual  Questions.  —  The  most  usual  questions  which  it  is  held  to  be  in  the 
province  of  tlie  jury  to  determine  are  the  necessity  for  the  departure  from  the 
.ship's  course,*  the  reasonableness  of  the  delay  which  is  claimed  to  constitute 
the  deviation,*  the  purpose  of  the  departure  or  delay, ^  and  whether  the  risk 
was  increased  or  varied.'* 

XL  Effect  of  Deviation.  —  The  effect  of  a  deviation  is  to  discharge  the 
underwriters  from  all  liability  for  losses  happening  subsequently  to  the 
deviation.* 


the  vessel  stopped  to  obtain  information  as  to 
the  state  of  the  markets,  was  held  to  be  a  ques- 
tion for  the  jury.  Sage  v.  Middletown  Ins. 
Co.,  I  Conn.  239. 

1.  Necessity  for  Departure.  —  Raine  v.  Bell,  9 
East  195;  Smith  v.  Macneil,  2  Dow.  538;  Win- 
throp  V.  Union  Ins.  Co.,  2  Wash.  (U.  S.)7; 
Cruder  v.  Philadelphia  Ins.  Co.,  2  Wash.  (U. 
S.)  262;  Coles  V.  Marine  Ins.  Co.,  3  Wash.  (U. 
S.)  159;  Wood  V.  Pleasants,  3  Wash.  (U.  S.) 
201;  Coffin  V.  Newburyport  Marine  Ins.  Co.,  9 
Mass.  436:  Perkins  Augusta  Ins.,  etc.,  Co., 
10  Gray  (Mass.)  312,  71  Am.  Dec.  654;  Post  v. 
Phoenix  Ins.  Co.,  10  Johns.  (N'.  Y.)  79;  Graham 
V.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  352; 
Neilson  -■.  Columbian  Ins.  Co.,  i  Johns.  (N. 
Y.)  301. 

Necessity  for  a  Trial  Trip  must  be  decided  by 
the  jury.  Thebaud  i'.  Great  Western  Ins.  Co., 
84  Hun  (N.  Y.)  I. 

2.  Reasonableness  of  Delay. —  Langhorn  v. 
Allnutt,  .\  Taunt.  511;  Palmer  7'.  Marshall,  8 
Bing.  317,  21  E.  C.  L.  303;  Phillips  -■.  Irving, 
7  M.  &  G.  325,  49  E.  C.  L.  325;  .'\rmet  v. 
Innes,  4  Moo.  150,  16  E.  C.  L.  366;  Phillips  v. 
Irving,  8  Scott  -N.  R.  3.  13  L.  J.  C.  P.  145;  Bain 
V.  Clase,  3  C.  &  P.  496,  14  E.  C.  L.  410;  Palmer 
V.  Penning,  2  M.  &  S.  624;  Hamilton  v.  Shed- 
don,  3  M.  &  W.  49;  De  Wolf  -■.  .\rchangel 
Maritime  Ins.  Co.,  2  Asp.  273;  Reed  -■.  Weldon, 
12  New  Bruns.  460;  Coffin  v.  Newburyport 
Marine  Ins.  Co.,  9  Mass.  436;  Lawrence  v. 
Ocean  Ins.  Co.,  1 1  Johns.  (N.  Y.)  241 ;  Thebaud 
V.  Great  Western  Ins.  Co.,  84  Hun  (N.  Y.)  i; 
Foster  v.  Jackson  Marine  Ins.  Co.,  i  Edm.  Sel. 
Cas.  (N.  Y.)  290. 

In  Reed  v.  Weldon,  12  New  Bruns.  460, 
Ritchie,  C.  J.,  in  discussing  this  question, 
said:  "  Unreasonable  delay  is  properly  a  ques- 
tion for  the  jury;  unjustifiable  delay,  a  ques- 
tion of  law  for  the  court.  That  is  to  say,  delay 
in  the  one  case  would  not  avoid  the  policy, 
because  the  object  of  the  delay  was  consistent 
with,  or  in  furtherance  of,  the  objects  of  the 
voyage,  unless  such  delay  was  for  an  un- 
reasonable lime;  in  the  other,  the  delay  would 
vacate  the  policy,  because  the  delay  was  for  a 
purpose  foreign  to  the  voyage,  and  therefore 
wholly  unwarranted.  If  this  delay  is  capable 
of  e.xplanation  and  turns  on  the  question  of  its 
reasonableness  in  and  being  incurred  for  the 
purpose  of  the  voyage,  then,  clearly,  it  is  a 
question  for  the  jury,  as  where  it  is  alleged 
there  has  been  unreasonable  and  unnecessary 
delay  in  loading  or  discharging  a  cargo,  or  in 
the  dispatching  of  a  vessel  when  loaded.  But 
in  this  case  there  were  no  facts  in  dispute  to 
leave  to  the  jury,  and  the  only  question  seems 
to  us  to  be.  Was  there  any  voluntary  ex- 
traordinary delay  not  justified  by  necessity  or 
anything  equivalent  to  necessity?  And  this,  if 
the  case  had  gone  to  the  jury,  it  seems  10  us, 


the  judge  would  have  been  bound  to  tell  the 
jury  was  undisputed  and  in  fact  admitted,  and 
therefore  that  plaintiff,  having  voluntarily 
placed  his  ship  without  necessity  on  the  blocks 
which  removed  her  from  the  course  and  abso- 
lutely prevented  her  from  pursuing  her  vo) - 
age,  for  a  period  of  seventeen  days,  thereby 
varied  the  risk  and  did  that  which  was  equiva- 
lent to  a  deviation,  and  so  avoided  the  policy." 

In  Foster  v.  Jackson  Marine  Ins.  Co..  i 
Edm.  Sel.  Cas.  (N.  Y.)  290,  it  was  held  proper 
to  leave  to  the  jury  the  questions  whether  a 
delay  claimed  to  constitute  a  deviation  was 
made  in  the  exercise  of  good  faith  and  sound 
discretion  and  by  necessity  or  for  a  reasonable 
cause. 

3.  Purpose  of  Departure  and  Delay.  —  Lang- 
horn  7'.  Allnutt,  4  Taunt.  511;  Raine  v.  Bell, 
9  East  195;  Thomas  v.  Royal  Exch.  Assur. 
Co.,  r  Price  195;  Samuel  v.  Royal  Exchange 
Assur.  Co.,  8  B.-  ii  C.  119,  15  E.  C.  L.  160; 
Hamilton  v.  Shcddon,  3  M.  it  VV.  49;  Augusta 
Ins.,  etc.,  Co.  v.  .'\bbott,  12  Md.  348;  Whitney 
V.  Haven,  13  Mass.  172;  Thorndike  v.  Bord- 
man,  4  Pick.  (Mass.)  471;  Lapham  v.  .^tlas 
Ins.  Co.,  24  Pick.  (Mass.)  i;  Foster  v.  Jackson 
Marine  Ins.  Co.,  i  Edm.  Sel.  Cas.  (N.  Y.)  290. 

In  Hobartp.  Norton,  8  Pick.  (Mass.)  159,  the 
master  intended  to  put  into  an  intermediate 
port  out  of  the  course  of  the  voyage  to  deliver 
cargo  taken  on  for  that  place.  He  accord- 
ingly did  so,  but  contended  that  he  was  driven 
there  by  stress  of  weather,  and  that  his  visit 
was  not  in  pursuance  of  his  original  intention. 
It  was  held  that  it  was  properly  left  to  the 
jury  to  say  for  what  purpose  he  visited  the 
port.  The  court  said:  "  They  will  of  course 
require  stronger  evidence  in  a  case  of  this  sort 
than  in  ordinary  cases.  They  are  to  look  to 
the  immediate  cause  of  putting  in,  and  not  to 
the  remote  cause;  and  if  they  are  satisfied 
that  the  violence  of  the  winds  and  viaves  was 
the  immediate  cause,  it  will  be  a  justification 
to  the  master. ' ' 

4.  Variation  of  Risk  Is  for  Jury.  —  Hull  v. 
Cooper,  14  East  479;  DeWolf  v.  Archangel 
Maritime  Bank,  etc.,  Co.,  L.  R.  9Q.  B.  451,  22 
W.  R.801;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  I ;  Child  f.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26;  Hume  Providence  Washington 
Ins.  Co.,  23  S.  Car.  190. 

5.  Effect  of  Deviation  —  Eni^huul.  —  Hare  v. 
Travis.  7  B.  &  C.  14,  14  E.  C.  L.  4,  9  D.  &  R. 
748;  Bottomley  v.  Bovill,  7  D.  &  R.  702; 
African  Merchants  Co.  v.  British,  etc.,  Marine 
Ins.  Co..  21  W.  R.  484. 

Canada.  —  Reed  -■.  Weldon,  12  New  Bruns. 
460. 

United  States.  —  Marine  Ins.  Co.  v.  Tucker, 
3  Cranch  (U.  S.)  357;  West  v.  Columbian  Ins. 
Co.,  5  Cranch  (C.  C.)  309;  Maryland  Ins.  Co. 
?■.  Le  Roy,  7  Cranch  (U.  S.)  26;    Hcarne  v. 
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Effect  of  Deviation. 


DE  VIA  TION  —  DE  VICE. 


Definition. 


Forfeits  Premium  to  the  Underwriters.  —  The  effect  also  is  to  forfeit  the  premium 
to  the  underwriters.' 

Loss  Prior  to  Deviation. —  The  underwriters  are  still  responsible,  however,  for 
any  loss  happening  prior  to  the  deviation.* 

DEVICE.  (See  also  DESIGN,  ante,  and  references  there  given.)  —  A  device 
is  tliat  which  is  devised  or  formed  by  design  ;  a  contrivance  ;  an  invention.^ 


Marine  Ins.  Co.,  20  Wall.  (U.  S.)  488,  4  Ins  L. 
J.  582;  Martin  v.  Delaware  Ins.  Co.,  2  Wash. 
(U.  S.)  254;  The  Schooner  Boston,  i  Sumn.  (U. 
S.)  328;  The  Ship  Henry  Evvbank,  l  Sumn.  (U. 
S.)  400;  Sturtevant  v.  The  Bark  George  Nich- 
claus,  Newb.  A  dm.  449. 

California,  —  Schrocder  v.  Schweizer  Lloyd 
Transport,  etc.,  66  Cal.  294. 

Louisiana.  —  Hermann  v.  Western  M.  &  F. 
Ins.  Co.,  13  La.  516. 

Maine. — Folsom  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  38  Me.  414. 

Maryland.  —  Riggin  v.  Patapsco  Ins.  Co.,  7 
Har.  &  J.  (Md.)  279,  16  Am.  Dec.  302. 

Massachusetts.  —  Taylor  v.  Lowell,  3  Mass. 
331,  3  Am.  Dec.  141;  Coffin  v.  Newburyport 
Marine  Ins.  Co.,  9  Mass.  436;  Burgess  v. 
Equitable  Marine  Ins.  Co.,  126  Mass.  70,  30 
Am.  Rep.  654,  8  Ins.  L.  J.  103. 

Mississippi.  —  Natchez  Ins.  Co.  v.  Stanton, 
2  Smed.  &  M.  (Miss.)  340,  41  Am.  Dec.  592. 

New  York.  —  Silva  v.  Low,  i  Johns.  Cas. 
(N.  Y.)  184;  Reade  v.  Commercial  Ins.  Co.,  3 
Johns.  (N.  Y.)  352,  3  Am.  Dec.  495;  Tenet  v. 
Phceni.x  Ins.  Co.,  7  Johns.  (N.  Y.)  363;  Law- 
rence V.  Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241; 
New  York  Firemen  Ins.  Co.  v.  Lawrence,  14 
Johns.  (N.  Y.)  46;  Fernandez  v.  Great  West- 
ern Ins.  Co.,  3  Robt.  (N.  Y.)457;  Day  v.  Orient 
Mut.  Ins.  Co.,  I  Daly  (N.  Y.)  13;  Stevens  v. 
Commercial  Mut.  Ins.  Co.,  26  N.  Y.  397;  Fer- 
nandez V.  Great  Western  Ins.  Co.,  48  N.  Y. 
571,  8  Am.  Rep.  571,2  Ins.  L.  J.  41 ;  Audenreid 
V.  Mercantile  Mut.  Ins.  Co.,  60  N.  Y.  482,  19 
Am.  Rep.  204  Snyder  v.  Atlantic  Mut.  Ins. 
Co.,  95  N.  Y.  ig6,  47  .Am.  Rep.  29. 

Ohio.  —  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio 
St.  317,  27  Am.  Rep.  453. 

.Pennsylvania  —  Hood  v.  Nesbitt,  I  Yeates 
(Pa.)  114,  I  Am.  Dec.  265,  2  Dall.  (Pa.)  137; 
Crousillat  v.  Ball,  3  Yeates  (Pa.)  375,  2  Am. 
Dec.  375;  Duerhagen  v.  U.  S.  Insurance  Co., 
2  S.  &  R.  (Pa.)  309. 

South  Carolina.  —  Miller  v.  Russell,  i  Bay 
(S.  Car.)  309. 

Virginia.  —  Marine  Ins.  Co.  v.  Stras,  r 
Munf.  (Va.)  408. 

The  Shortness  of  Time  or  the  Distance  of  a  De- 
viation makes  no  difference  as  to  its  effect  upon 
the  contract.  3  Kent's  Com.  313;  Herman  v. 
Western  M.  &  F.  Ins.  Co.  13  La.  516;  New 
York  Firemen  Ins.  Co.,  v.  Lawrence,  14 
Johns.  (N.  Y.)  46;  Fernandez  v.  Great  Western 
Ins.  Co.,  48  N.  Y.  571,  8  Am.  Rep.  571,  3  Robt. 
(N.  Y.)  457;  Wilkins  v.  Tobacco  Ins.  Co.,  30 
Ohio  St.  317,  27  Am.  Rep.  455;  Marine  Ins. 
Co.  V.  Stras,  r  Munf.  (Va.)  408. 

In  Coffin  V.  Newburyport  Marine  Ins.  Co.,  9 
Mass.  436,  the  court  said:  "  Now  it  is  un- 
doubtedly true  that  the  shortness  of  the  time, 
or  the  distance  of  a  deviation,  makes  no  differ- 
ence as  to  its  effect  on  the  contract.  Whether 
for  one  hour  or  one  month,  or  for  one  mile  or 


one  hundred  miles,  the  consequence  is  the 
same.  If  it  be  voluntary  and  without  neces- 
sity it  puts  an  end  to  the  contract." 

Whether  the  Risk  Be  Increased  or  Diminished, 
the  effect  is  the  same.  Burgess  v.  Equitable 
Marine  Ins.  Co.,  126  Mass.  70,  30  Am.  Rep. 
654;  Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592;  New  York  Fire- 
men Ins.  Co.  V.  Lawrence,  14  Johns.  (N.  Y.) 
46;  Audenreid  v.  Mercantile  Mut.  Ins.  Co.,  60 
N.  Y.  482,  19  Am.  Rep.  204;  Fernandez  v. 
Great  Western  Ins.  Co.,  3  Robt.  (N.  Y.)  457; 
Snyder  v.  Atlantic  Mut.  Ins.  Co.,  95  N.  Y.  196, 
47  Am.  Rep.  29;  Day  v.  Orient  Mut.  Ins  Co., 

1  Daly  (N.  Y.)  13 ;  Stewart  v.  Tennessee  Marine, 
etc.,  Ins.  Co.,  I  Humph.  (Tenn.)  242;  Spinney 
V.  Ocean  Mut.  Marine  Ins.  Co.,  17  Can.  Si*p. 
Ct.  Rep.  326  (a  case  of  deviation  by  delay). 
See  also  supra,  this  title,  Definition  and  General 
Principles. 

In  Fernandez  v.  Great  Western  Ins.  Co.,  48 
N.  Y.  571,  8  Am.  Rep.  571,  Hunt,  C,  said:  "  It 
matters  not  how  short  may  be  the  deviation, 
nor  how  harmless,  nor,  indeed,  does  it  aid  that 
it  should  be  shown  that  the  alteration  made  a 
shorter  and  a  safer  voyage,  and  thus  was  of 
positive  advantage  to  the  underwriters. 
*  *  *  The  moment  the  vessel  voluntarily 
and  without  necessity  departs  from  the  due 
course  of  the  voyage,  the  contract  is  at  an  end, 
and  the  underwriter  is  freed  from  responsi- 
bility." 

In  Crousillat  v.  Ball,  3  Yeates  (Pa.)  375,  2 
Am.  Dec.  375,  the  court  said,  in  substance: 
"  Nor  is  it  at  all  material  v;hether  the  loss  be 
or  be  not  an  actual  consequence  of  the  devia- 
tion ;  for  the  insurers  are  in  no  case  answerable 
for  a  subsequent  loss,  in  whatever  place  it 
happen,  or  to  whatever  cause  it  may  be  attrib- 
uted." 

1.  Forfeiture  of  Premiums.  —  Tait  v.  Levi,  14 
East  481;  Marine  Ins.  Co.  v.  Tucker,  3  Cranch 
(U.  S.)  393;  Hearne  v.  Marine  Ins.  Co.,  20 
Wall.  (U.  S.)  488,  4  Ins.  L.  J.  582;  Smith  v. 
Steinbach,  2  Cai.  Cas.  (N.  Y.)  172;  Lawrence 
V.  Ocean  Ins.  Co.,  li  Johns.  (N.  Y.)262;  Marine 
Ins.  Co.  V.  Stras,  i  Munf.  (Va.)  408. 

In  Taylor  J'.  Lowell,  3  Mass.  331,  3  Am.  Dec. 
141,  the  court,  quoting  Emerigon,  Trait6  des 
Assurances,  said.  "  But  insurers  are  not 
liable  for  a  return  of  premium  after  the  risk 
has  commenced,  even  if  it  should  have  but  a 
momentary  continuance." 

2.  Loss  Prior  to  Deviation.  —  Green  v.  Young, 

2  Ld.  Raym.  840,  2  Salk.  444;  Hare  v.  Travis, 
7  B.  &  C.  14,  14  E.  C.  L.  4;  Reed  v.  Weldon, 
12  New  Bruns,  460;  Taylor  v.  Lowell,  3 
Mass.  331,  3  Am.  Dec.  141;  Lee  v.  Gray,  7 
Mass.  349;  Henshaw^^  Marine  Ins.  Co.,  2  Cai. 
(N.  Y.)  274:  Fernandez  v.  Great  Western  Ins. 
Co.,  48  N.  Y.  571,  8  Am.  Rep.  571. 

3.  Device  and  Substitute  Distinguished  —  Gam- 
ing Laws.    (See  also  the  title  Gaming.) — A 
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Definition. 


DEVISAVIT  VEL  NON. 


Definition. 


DEVISAVIT  VEL  NON.  (See  also  Encvc.  OF  Pleading  and  Practice, 
titles  Probate  ;  Wills.)  —  Literally  devisavit  vcl  non  means,  Did  he  devise 
or  not?  Was  there  in  fact  a  will  or  not?  In  practice  it  is  an  issue  directed 
by  a  probate  court  or  court  of  equity  to  a  court  of  law,  to  try  the  validity  of 
a  will,  upon  some  alleged  objection  of  fact,  such  as  fraud,  or  incapacity  on 
the  part  of  the  testator. 


gaming  statute  was  directed  against  gambling 
with  cards,  dice,  "  or  some  device  or  substi- 
tute for  cards  or  dice."  In  construing  this 
provision  the  court  in  Henderson  v.  State,  59 
Ala.  91,  said:  "  A  device  is  defined  to  be  that 
which  is  devised  or  formed  by  design;  a  con- 
trivance, an  invention.  (Webster.)  A  substi- 
tute is  that  which  is  put  in  the  place  of  another 
thing,  or  used  instead  of  something  else.  As 
used  in  the  statute,  device  seems  to  have  a 
somewhat  more  narrow  meaning  than  '  substi- 
tute.' The  latter  word  would  embrace  what- 
ever might  be  used  in  place  of  cards  or  dice, 
whether  designed  or  invented  for  that  purpose 
or  not." 

In  Stale  7^.  Blackstone,  115  Mo.  427,  it  is 
said:  "  Webster  defines  device  as  the  synonym 
of  '  contrivance,'  which  is  also  defined  as  a 
thing  contrived,  invented,  or  planned." 

In  Portis  v.  State,  27  Ark.  'jC2,  it  is  said: 
"  Device  is  Something  formed  by  design,  and 
has  reference  to  something  worked  out  for  ex- 
hibition or  show." 

The  words  "  or  other  device  "  in  a  gaming 
statute  were  held  not  so  loose  and  vague  as  to 
be  rejected,  in  U.  S.  7/.  Speeden,  i  Cranch  (C. 
0535. 

A  wheel  revolved  on  a  pivot  having  a  fixed 
index  attached  to  it,  which,  when  the  wheel 
stops,  points  to  one  of  the  figures  on  its  face, 
corresponding  with  other  figures  on  cards  sold 
to  the  players  before  each  revolution  of  the 
wheel  — the  holder  of  the  one  whose  number 
corresponds  to  that  at  which  the  index  points 
when  the  wheel  stops,  winning — is  a  "  device 
of  like  kind  "  with  a  lottery,  prohibited  by 
statute.    Chavannah  7j.  State,  49  Ala.  396. 

In  Smith  v.  State,  17  Tex.  192,  the  court 
said:  "  There  was  a  time  when  so  much  re- 
gard was  paid  to  the  name  of  a  game  that 
when  a  game  was  prohibited  those  professors 
of  the  science  of  gambling  had  only  to  change 
the  name  of  the  game  to  avoid  the  penally. 
*  *  *  Common  sense  has  triumphed  over 
such  absurdities,  and  by  the  introdjclion  of 
the  word  device  intoour  statute,  courts  will  in- 
quire not  into  the  name,  but  the  game,  to  de- 
termine whether  it  is  a  pr(jhibited  game;  and 
if  it  is  not  the  licensed  game,  the  license  will 
neither  protect  the  owner  of  the  table  n<jr  the 
players  from  the  penalty  of  the  law." 

In  Crow  7>.  State,  6  Tex.  336,  it  is  said: 
"  Again,  '  gambling  f/rTfof*,'  if  it  is  to  be  con- 
strued in  a  sense  most  favorable  to  the  ac- 
cused, in  this  case  would  be  referred  to  the 
games  specially  prohil)ited,  and  to  any  strata- 
gem or  evasion  of  the  law  by  a  change  of  the 
name  without  changing  essentially  the  princi- 
ples of  the  game.  According  to  Webster  the 
word  device,  in  one  sense,  means  artificial 
contrivance,  stratagem." 

In  Frisbic  .v.  Stale,  i  Oregon  264,  a  pack  of 
playing  cards  v/ns  held  a  gambling  device. 

Device  —  Election  LaVfrs,  (Sec  also  the  title 
<)  C.  of  L. — 29  449 


Elections.)  —  A  Texas  statute  provided  that  a 
ballot  should  be  printed  on  plain  white  paper, 
without  any  device  or  stamp  marks.  In  State 
V.  Phillips,  63  Tex.  390,  the  ballots  were  ob- 
jected to  as  illegal  on  account  of  their  being 
diamond  shaped.  It  was  held  that  the  word 
device,  as  used,  meant  a  figure,  mark,  or  orna- 
ment of  a  similar  character,  with  the  pictures, 
signs,  etc.,  enumerated  in  the  same  connec- 
tion, and  placed  upon  the  ticket  in  a  like  man- 
ner.    See  also  Owens  ">.  State,  64  Tex.  500. 

In  Hanscom  v.  State,  10  Tex.  Civ.  App.  638, 
it  is  said:  "  We  are  to  determine,  therefore, 
whether  or  not  the  name  upon  the  ticket  is  a 
picture,  sign,  vignette,  device,  or  stamp  mark, 
within  the  meaning  of  article  1694.  If  it  is 
either,  the  vote  is,  by  the  express  provisions  of 
that  article,  to  be  rejected.  It  is  not  contended 
that  it  is  either  a  picture,  sign,  vignette,  or 
stamp  mark,  but  it  is  urged  that  it  is  a  device. 
Without  entering  into  any  discussion  of  the" 
various  definitions  given  of  that  word,  we  think 
no  one  would  naturally  or  ordinarily  speak  of 
a  person's  name  as  a  device,  or  understand  it 
to  be  included  in  that  word.  It  would  be  a 
strained  interpretation  of  the  language  that 
would  make  it  apply  to  the  name  of  the  voter 
written  upon  his  ticket  —  such  an  interpreta- 
tion as  a  court  cannot  put  upon  an  election 
statute  to  the  disfranchisement  of  the  voter." 

In  Baxter  v.  Ellis,  iii  N.  Car.  124,  127,  it 
was  held  that  the  term  device,  in  a  statute 
regulating  elections,  meant  any  distinguishing 
mark,  and  hence  when  certain  ballots  cast  at 
an  election  had  upon  the  outside  or  back  the 
letters  O.  K.  in  pencil  they  were  within  the 
prohibition  of  the  statute,  and  were  properly 
rejected.  See  also  Deloatch  v.  Rogers,  86  N. 
Car.  357;  Yeates  Martin,  5  Cong.  El.  Cas. 
3S9;  Oglesby  -■.  Sigman,  58  Miss.  502. 

Device  —  Foreign  Corporatiens.  (See  also  the 
title  FoRKic.N  CoRi'oKA'iioNs.)  —  A  foreign 
railroad  corporation  having  no  license  to  hold 
land  in  Pennsylvania  was  the  owner  of  the 
entire  capital  stock  of  a  mining  company,  in- 
corporated in  that  state,  and  authorized  to 
hold  land.  It  was  held  that  such  a  holding  of 
stock,  being  authorized  by  law,  could  not  con- 
stitute a  device  within  the  J'ttinsylvniiia  statute 
prohibiting  the  holding  of  land  by  foreign  cor- 
porations. Com.  V.  New  York,  etc.,  R.  Co., 
139  Pa.  St.  457.  See  also  Comi  v.  New  York, 
etc.,  R.  Co.,  114  Pa.  St.  340;  Com.  v.  New 
York,  etc.,  R.  Co.,  132  Pa.  St.  591. 

Trade-mark.  (See  also  the  title  Trade- 
marks.)—  The  words  "  foim  "  and  device, 
used  in  the  definition  of  a  trade-mark,  "  are 
very  broad  terms,  and  they  might,  in  a  general 
and  comprehensive  sense, cm  brace  the  form  of 
a  barrel  or  package,  or  of  the  article  of  mer- 
chandise itself  sold.  But  the  words  of  defini- 
tion are  all  used  in  connection  with  the  word 
'  mark.'  *  *  *  The  size  or  shape  of  the 
barrel,  box,  or  package  can  scarcely  be  con- 
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DEVISE  — 


DEVOLVE. 


Definitions. 


DEVISE.  —  Sec  the  title  Legacies  and  Devises  ;  and  see  Devisee,  post. 

DEVISEE.  —  The  term  "  devisee  "  accompanying  a  bequest  of  personalty- 
will  be  held  to  mean  "legatee."  '  It  is  sometimes  used  in  common  discourse, 
not  of  one  named  in  the  will  and  taking  by  devise,  strictly  speaking,  but  of 
one  taking  as  heir,  according  to  the  special  limitation  contained  in  the  will.* 

DEVOLVE.  —  To  devolve  means  to  pass  from  a  person  dying  to  a  person 
living." 


sidered  a  mark,  nor  can  that  be  the  sense  in 
which  the  terms  '  form  '  or  device  are  used 
when  employed  as  a  definition  of  a  mark  used 
for  purposes  of  trade."  Moorman  v.  Hoge,  2 
Sawy.  (U.  S.)  86,  87. 

1.  Devisee  and  Legatee.  —  Wright  Metho- 
dist Episcopal  Church,  Hoffm.  Ch.  (N.  Y.) 
212;  Coope  v.  Banning,  i  Sim.  &  S.  534;  Ladd 
V.  Harvey,  21  N.  H.  514. 

In  Fetrow's  Estate,  58  Pa.  St.  427,  it  is  said: 
"  Who  are  the  devisees  named  in  the  will, 
among  whom  the  testator  has  directed  these 
proceeds  to  be  equally  divided?  It  is  con- 
tended that  he  used  the  word  devisees  in  its 
legal  sense,  as  those  to  whom  real  estate  was 
given.  In  propriety  of  language  the  word 
'  devise'  means  a  testamentary  disposition  of 
land,  while  '  legacy  '  or  '  bequest  '  are  words 
appropriated  to  such  disposilionsjof  personalty. 
It  is  certainly  an  established  canon  of  con- 
struction that  in  doubtful  cases  it  is  safest  to 
adhere  to  the  technical  meaning  of  words,  on 
the  primary  presumption  that  the  testator  used 
them  in  that  sense.  Still  v.  Spear,  45  Pa.  St. 
168.  But  this  rule,  like  all  others,  must  give 
way  where  it  clearly  appears  that  he  under- 
stood and  used  them  in  a  more  popular  sense. 
It  is  apparent  that  such  was  the  case  in  this 
will.  There  are  eleven  items  before  the  re- 
siduary clause.  In  nine  of  them  he  applies  the 
words  '  give,  devise,  and  bequeath,'  without 
discrimination,  to  dispositions  of  realty  and 
personalty.  When  he  comes  to  dispose  of  his 
stock  and  personal  property  he  directs  it  to  be 
equally  divided  'among  the  foregoing  named 
devisees,'  and  then  proceeds  to  designate  them 
by  name,  including  in  the  list  five  persons  or 
classes  of  persons  who  were  mere  legatees  of 
money.  In  view  of  so  clear  an  indication  of 
his  understanding  of  the  word  devisees,  we 
must  reject  the  construction  which  confines 
the  distribution  of  this  fund  to  those  only  to 
whom  land  is  devised." 

But  in  Rogers  77.  Farrar,  6  T.  B.  Mon.  (Ky.) 
424,  it  is  said:  "  It  is  against  devisees  and  not 
against  legatees  that  remedy  is  given  by  the 
act.  Each  of  those  terms  have  a  technical 
signification,  and  should  be  taken  in  their 
technical  sense.  Devisee,  in  its  technical 
sense,  means  one  to  whom  lands  or  other  real 
estate  are  devised;  'legatee,'  a  person  to 
whom  chattels  are  bequeathed." 

And  that  devisee  does  not  include  those  who 
take  personalty  under  a  will,  see  Hall  v.  Mar- 
tin, 46  N.  H.  360;  Ticknor  v.  Harris,  14  N.  H. 
284. 

Devisee  and  Purchaser.  (See  also  Pur- 
chaser.)—  In  Hallowell's  Estate,  23  Pa.  St. 
228,  it  is  said:  "  There  are  no  doubt  cases  in 
which  devisees  do  stand  in  the  character 
of  purchasers;  but  in  ordinary  cases  they  are 
treated  so  only  for  the  purpose  of  raising  a 
technical  promise  in  support  of  the  forms  of  a 


450 


common-law  action.  It  is  certainly  not  a  pur- 
chase that  would  avail  as  such  against -credit- 
ors. The  promise  is  implied  as  a  means  of 
enforcing  an  obligation  imposed  by  the  giver 
as  part  of  the  law  of  the  gift.  In  equity  it  is 
enforced  as  a  trust,  in  law  as  a  promise.  But 
if  circumstances  show  that  the  obligation  does 
not  really  exist,  as  where  the  devisor's  credit- 
ors take  the  land  for  their  debts,  then  a  prom- 
ise or  trust  will  not  be  implied;  but  the 
question  will  arise,  how  shall  the  devisees  and 
legatees  contribute  as  to  the  debts  ?" 

Purchaser  held  not  to  include  a  devisee,  see 
Matter  of  Hopper,  6  N.  J.  Eq.  326. 

2.  Den  v.  Fvobinson,  5  N.  J.  L.  815,  where  it 
is  said:  "  So,  too,  we  are  to  understand  the 
words  '  next  devisee.'  not  in  a  strict  and  tech- 
nical sense,  but  in  the  sense  in  which  the  word 
devisee  is  sometimes  used  in  common  dis- 
course; not  as  one  named  in  the  will,  and  tak- 
ing by  devise,  strictly  speaking,  but  as  one 
taking  as  heir,  according  to  the  special  limita- 
tion contained  in  the  will,  upon  the  death  of 
such  first  devisee." 

3.  Wills.  (See  also  the  title  Wills.) — Parr 
V.  Parr,  i  Myl.  &  K.  648.  In  that  case  it  was 
held,  where  a  testator  directed  his  property  to 
be  settled  upon  his  daughter  in  such  manner 
that  in  case  of  her  death  it  should  devolve  upon 
her  children,  that  the  word  devolve  imported 
transmission  to  children  living  at  the  death  of 
the  mother,  and  that  upon  the  death  of  the 
mother  her  husband  as  representative  of  a 
deceased  child  took  no  interest  under  the 
will. 

The  word  devolve  in  a  will  has  been  held  to 
imply  that  the  property  to  devolve  had  been 
previously  disposed  of.  Swan  7'.  Holmes,  19 
Beav.  476. 

By  Operation  of  Law.  —  In  Francisco  v. 
Aguirre,  94  Cal.  185,  it  is  said:  "  An  estate  is 
said  to  devolve  upon  another  when  by  opera- 
tion of  law,  and  without  any  voluntary  act  of 
the  previous  owner,  it  passes  from  one  person 
to  another;  but  it  does  not  devolve  from  one 
person  to  another  as  the  result  of  some  posi- 
tive act  or  agreement  between  them.  The 
word  is  itself  of  intransitive  signification,  and 
does  not  include  the  result  of  an  act  which  is 
intended  to  produce  a  particular  effect.  It  im- 
plies a  result  without  the  intervention  of  any 
voluntary  actor.  Instances  of  its  appropriate 
use  are  found  when  speaking  of  tlie  succes- 
sion of  estates  upon  death,  or  upon  a  change 
of  oflScial  incumbents;  also  in  proceedings  in 
bankruptcy  or  insolvency,  where,  by  the  act  or 
operation  of  law,  the  estate  of  the  bankrupt 
devolves  upon  his  assignee." 

The  making  absolute  a  garnishee  order  in 
favor  of  judgment  creditors  of  A  attaching  a 
judgment  debt  recovered  by  A  against  B,  was 
held  a  "  devolution  of  estate  by  operation  of 
law  "  and  to  entitle  A's  judgment  creditors  to 
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DEXTRINE.  —  See  note  i. 

DIAGRAM.  —  A  diagram  is  simply  an  illustrative  outline  of  a  tract  of  land, 
or  something  else  capable  of  linear  projection,  and  is  not  necessarily  intended 
to  be  perfectly  correct  and  accurate.* 

DICE.  (See  also  the  title  GAMING.)  — The  plural  of  "die;"  cubes  marked 
with  figures  on  their  respective  sides,  and  used  in  games  of  chance.^  At  com- 
mon law,  cheating  with  false  dice  has  been  held  to  be  indictable.* 

DICTATE.  —  See  note  5. 


be  added  as  coplaintiffs  in  the  action  against 
B.    Wallis  V.  Smith,  51  L.  ].  Ch.  577. 

In  In  re  Booth's  Trusts,  8  Can.  L.  T.  395,  the 
court  said:  "  The  word  devolve  in  this  section 
is  not  used  in  its  strict  and  accepted  meaning 
of  falling  upon  one  by  way  of  succession,  but 
in  the  sense  merely  of  passing;  and  what  is 
meant  is  that  when  infants  are  concerned  no 
real  estate  which  but  for  the  preceding  sections 
would  not  come  to  the  executors  or  adminis- 
trators by  a  devise,  gift,  or  conveyance,  can 
be  validly  sold  without  the  written  consent  of 
the  official  guardian." 

Succession  Shall  Devolve.  —  The  words  "the 
succession  shall  ilwolvc  "  in  letters  patent 
were  held  to  mean  that  "  the  estate  shall  im- 
mediately pass  over  to  that  person  in  the  series 
to  whom  the  succession  is  \o  devolve,"  and  not 
that  "  the  man  upon  whom  the  succession  is 
to  devolve  is  to  become  the  next  person  in  the 
succession."  Cope  v.  De  la  Warr,  L.  R.  8 
Ch.  993. 

1.  Patents.  —  See  Cerealine  Mfg.  Co.  v. 
Bates,  77  Fed.  Rep.  974. 

2.  Shook  V.  Pate,  50  Ala.  92. 

3.  The  Encyclopaedic  Dictionary  (Cassell), 
suli  voce. 

Backgammon.  —  In  Alabama  it  has  been  held 
that  backgammon  as  usually  played,  though 
dice  are  employed,  is  not  a  "  game  played 
with  dice"  within  the  prohibition  of  the  stat- 
ute against  gaming.  Rev.  Code,  §  3620. 
"  For,"  said  the  court.  Stone,  J.,  "  in  back- 
gammon the  dice  do  not  determine  the  result 
of  the  game.  That  is  determined  by  the 
moves  of  the  men  by  the  opposing  players; 
and,  as  we  have  said  above,  this  is  brought 
about  much  more  by  the  skill  of  the  contest- 
ants than  by  the  accidental  fall  of  the  dice. 
In  the  case  of  Jones  v.  State,  26  Ala.  155,  the 
parties  were  indicted  for  playing  at  a  game 
with  dice  at  a  storehouse  for  the  retailing  of 
spirituous  liquors.  The  proof  was  that  each 
party  put  up  money,  and  they  threw  dice  for 
it,  the  one  throwing  the  highest  number  to 
take  the  money.  It  was  shown  that  the  game 
was  conducted  precisely  as  a  raffle  for  prop- 
erty; and  for  the  defendant  it  was  contended 
that  this  did  not  constitute  a  game  with  dice, 
but  only  a  raffle,  which  was  not  within  the 
statute.  This  court  said  ;  '  The  court 
charged  that  if  the  jury  believed  the  evi- 
dence, the  defendant  was  guilty,  and  such  is 
our  opinion.  It  was  a  game  played  with  dice 
in  the  strictest  sense  of  the  term,  and  al- 
thf)ugh  conducted  on  the  principles  of  a 
raffle,  it  was  not  the  latter.  A  raffle,  it  is 
true,  is  a  game  usually  played  with  dice; 
but  in  this,  property,  or  something  of  value, 
is  put  up  as  the  thing  to  be  raffled  for,  the 
owner  receivinij  the  value  in  the  sale  of 
chances.    Here  the  parties  bet  money  upon 
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throwing  the  dice,  which  money  is  to  be  won 
by  the  party  throwing  the  highest  number.' 
This  case  is  an  authority  for  two  propositions: 
first,  that  when  the  throw  of  the  dice  deter- 
mines the  result  of  the  game  between  parties 
who  bet  on  the  result,  this  is,  in  the  strictest 
sense  of  the  term,  a  game  played  with  dice; 
and  second,  dice  may  be  employed  as  an 
agency  in  determining  the  chances,  such  as 
are  resorted  to  in  raffles,  and  yet  not  offend 
the  statute  against  playing  at  a  game  with 
dice.  A  raffle  is  much  more  nearly  a  game 
played  with  dice  than  is  the  game  called  back- 
gammon."   Wetmore  71.  State,  55  Ala.  198. 

4.  Cheating.  (See  also  Cheat,  vol.  5,  p. 
1025;  and  see  the  title  F.-vlse  Pretenses.)  — 
Thus,  where  A  was  indicted  for  deceitfully 
coming  to  B,  as  sent  from  C  to  whom  B  owed 
money,  to  call  for  and  receive  the  money, 
and  receiving  the  money,  when  C  never  did 
send  him,  the  court,  in  holding  this  not  to  be 
indictable  at  common  law,  said:  "  If  he  had 
come  with  a  false  token,  it  had  been  criminal, 
and  therefore  indictable,  but  the  question  is, 
whether  this  be  such  a  cheat  as  is  indictable, 
as  playing  with  false  dice  is;  for  that  is  such 
a  cheat  as  a  person  of  an  ordinary  capacity 
cannot  discover;  but  this  is  an  indictment  to 
punish  one  man  because  another  is  a  fool." 
Anonymous,  6  Mod.  105. 

So  where  a  defendant  was  indicted  for 
"  maliciously,  wilfully,  and  wickedly  killing  a 
horse,"  and  being  convicted  by  the  jury,  it 
was  urged,  in  arrest  of  judgment,  that  this 
offense  was  not  of  an  indictable  nature,  the 
court,  McKean,  C.  J.,  said:  "  It  is  true  that 
on  the  examination  of  the  cases  we  have  not 
found  the  line  accurately  drawn;  but  it  seems 
to  be  agreed  that  whatever  amounts  to  a  pub- 
lic wrong  may  be  made  the  subject  of  an 
indictment.  The  poisoning  of  chickens,  cheat- 
ing with  false  dice,  fraudulently  tearing  a 
promissory  note,  and  many  other  offenses  of 
a  similar  description,  have  heretofore  been 
indicted  in  Pennsylvania."  Respublica  v. 
Teischer,  i  Dall.  (Pa.)  335.  See  also  People 
7/.  Gates,  13  Wend.  (\.  Y.)  311,  319. 

5.  Wills  —  Duress.  (See  generally  the  titles 
Duress;  Undle  Influe.nck.) — In  Marshall 
w.  Flinn,  4  Jones  L.  (49  N.  Car.)  204,  it  is  said: 
"  They  first  object  because  they  had  not  put 
the  case  upon  the  ground  of  undue  influence, 
but  solely  upon  that  of  incapacity.  '  But,' 
said  the  judge,  '  I  understand  you,  in  your 
argument,  to  take  the  ground  that  John  M. 
Marshall  had  dictated  the  will.  If  you  will 
withdraw  that  argumetit  I  will  not  charge  the 
jury  as  the  plaintiffs'  counsel  request.'  They 
admit  that  the  judge  understood  them  cor- 
rectly, and  refuse  to  withdraw  the  argument, 
but  insist  that  it  was  proper,  in  answer  to  the 
evidence  of  the  plaintiffs  that  William  Mar- 
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DICTATION.  —  As  used  in  the  civil  law  and  in  Louisiana,  "  dictation  "  is 
defined  as  the  pronunciation,  word  by  word,  of  what  is  to  be  written  by  another. 
It  is  used  in  the  Louisiana  Code  in  reference  to  nuncupative  wills.* 

DICTUM.  (See  also  the  title  Stare  Decisis.)  —  "  Dictum  "  is  an  observa- 
tion by  a  jndy;e  on  a  legal  question  suggested  by  a  case  before  him,  but  not  aris- 
ing in  such  a  manner  as  to  require  decision  by  him.  It  is  therefore  not  binding 
as  a  precedent  on  other  judges,  although  it  may  be  entitled  to  more  or  less 
respect.    "  Dictum  "  is  an  abbreviation  of  obiter  dictiun,  a  remark  by  the  way.* 


sliall  had  dietatvil  ihe  will  and  assigned  his 
reasons;  and  they  still  contend  that  John 
M.  Marshall  may  have  <lirt<tt>'<l  the  will  and 
assigned  the  reasons;  for  he  lived  in  the  house 
with  his  father  and  had  actually  helped  him 
to  the  door  of  the  room  where  the  paper  was 
written.  What  is  dictation,  or  to  dictate? 
Mr.  Bayle  says,  '  to  dictate  is  to  tell  another 
what  to  write;  to  indite,  to  teach;  to  show 
another  something  with  authority;  to  declare 
with  confidence;  '  and  that  a  dictator  '  ij  one 
whose  credit  or  authority  enables  him  to  di- 
rect the  opinion  or  conduct  of  another.'  If 
John  M.  Marshall  had  such  power  and  author- 
ity over  his  father  as  to  be  able  to  direct  him 
how  to  make  his  will,  and  exerted  that  power 
to  cause  him  to  make  a  will  in  which  he  is  the 
principal  legatee,  it  was,  on  his  part,  the  use 
of  undue  influence,  and  would  destroy  the 
will.  But  the  reason  assigned  for  the  sugges- 
tion of  the  dictation  of  VVilliam  Marshall  is, 
that  he  lived  in  the  house  with  his  father,  and 
assisted  him  to  the  door  of  the  room  where 
the  paper  was  written.  What  effect  such  sug- 
gestions might  have  upon  a  jury,  the  court 
could  not  tell;  it  was  therefore  his  duty  to 
draw  to  their  attention  the  difference  between 
legal  and  illegal  influence.  In  doing  so,  there 
is  no  error." 

1.  Hamilton  v.  Hamilton,  6  Martin  N.  S. 
(La.)  143,  in  which  case  it  was  held  that  a 
trifling  variance  between  the  expressions  used 
by  the  testator  and  the  words  written  by  the 
notary  was  not  fatal. 

"Dictation  is  used  in  a  technical  sense,  and 
means  to  pronounce  orally  what  is  destined  to 
be  written  at  the  same  time  by  another.  Such 
is  the  settled  definition  of  this  term  under  our 
jurisprudence."  Prendergast  z'.  Prendcrgast, 
16  La.  Ann.  220.  See  also  Bordelon  v.  Baron, 
II  La.  Ann.  676.  See  generally  the  titles  No- 
taries Public;  Nuncup,\tive  Wills;  Wills. 

Z.  Sweet's  Law  Diet. 

Dictutn  is  defined  to  be  an  opinion  ex- 
pressed by  a  judge  on  a  point  not  necessarily 
arising  in  a  case.    State  v.  Clarke,  3  Nev.  572. 

Dicta  are  opinions  of  a  judge  which  do  not 
embody  the  resolution  or  determination  of 
the  court,  and,  made  without  argument  or 
full  consideration  of  the  point,  are  not  the 
professed  deliberate  determinations  of  the 
judge  himself.  Obiter  dicta  are  such  opinions 
uttered  by  the  way,  not  upon  the  point  or 
question  pending,  as  if  turning  aside  for  the 
time  from  the  main  topic  of  the  case  to  col- 
lateral subjects.  Rohrbach  7/.  Germania  F. 
Ins.  Co.,  62  N.  Y.  47,  58. 

In  Buchner  t.  Chicago,  etc.,  R.  Co.,  60  Wis. 
264,  it  is  said:  "  It  would  seem  that  judges 
as  well  as  lawyers  sometimes  differ  as  to  what 
may  properly  be  regarded  as  obiter  dictum.  It 


is  not  unfrequent,  in  courts  of  last  resort, 
composed  of  several  judges,  for  all  to  come  to 
the  same  conclusion,  but  from  different  views 
of  the  law;  and  hence  it  may  at  times  be  diffi- 
cult to  determine  the  precise  principle  upon 
which  the  case  was  decided,  or  what  may 
properly  be  deemed  mere  obiter.  According  to 
the  more  rigid  rule,  says  Bouvier,  an  expres- 
sion of  opinion,  however  deliberate,  upon  a 
question,  however  fully  argued,  if  not  essen- 
tial to  (he  disposition  that  was  made  of  the 
case,  may  be  regarded  as  a  dictum.  This 
seems  to  be  the  view  of  the  learned  counsel 
for  the  appellant.  Under  this  '  more  rigid 
rule,'  it  is  believed  that,  comparatively,  there 
are  but  few  opinions  in  the  books  which  con- 
tain no  obiter  dictum/  that  is,  nothing  which 
was  not  absolutely  essential  to  the  disposition 
made  of  the  case.  Under  that  rule  what  is 
here  being  written  is  nothing  but  obiter  dic- 
tiun. But  Bouvier  adds  that  it  is,  on  the 
other  hand,  said  that  it  is  difficult  to  see  why, 
in  a  philosophical  point  of  view,  the  opinion 
of  the  court  is  not  as  persuasive  on  all  the 
points  which  were  so  involved  in  the  cause 
that  it  was  the  duty  of  counsel  to  argue 
them,  and  which  were  deliberately  passed  over 
by  the  court,  as  if  the  decision  had  hung  upon 
but  one  point.  Such  dictutn,  if  dictum  it  is, 
should,  it  would  seem,  be  regarded  as  judicial 
dictum,  in  contradistinction  to  mere  obiter  dic- 
tum ;  that  is,  an  expression  originating  with 
the  judge  alone,  while  passing  by  the  way,  in 
writing  his  opinion,  as  an  argument  or  illus- 
tration drawn  from,  some  collateral  question. 
But  even  in  that  sense,  we  apprehend,  there 
have  been  but  few  judges,  occupying  the 
bench  for  any  considerable  length  of  time, 
who  have  always  been  so  precise  and  concise 
in  their  opinions  as  not  to  be  subject  to  that 
criticism.  As  illustrations,  we  call  to  mind 
such  expression  of  obiter  by  no  less  distin- 
guished judges  than  Sir  Matthew  Hale,  Lord 
Chief  Justice  Kenyon,  and  Lord  Chief  Justice 
Denman,  as  will  appear  by  reference  to  the 
following  cases:  Steel  v.  Houghton,  I  H. 
Bl.  53;  Parton  v.  Williams,  3  B.  &  Aid.  330, 
5  E.  C.  L.  307;  Bast  V.  Byrne,  51  Wis.  536. 
Besides,  mere  obiter  is  not  always  reprehensi- 
ble. On  the  contrary,  some  of  the  most  sacred 
canons  of  the  common  law  had  their  origin  in 
the  mere  dicta  of  some  wise  judges.  To  be 
valuable,  however,  they  must,  of  course,  be 
right." 

In  speaking  on  the  subject,  Huston,  J., 
said-  "  If  general  rficfffl  in  cases  ttirning  on 
special  circumstances  are  to  be  considered  as 
establishing  the  law,  nothing  is  yet  settled  cr 
ever  can  be  long  settled.  An  eminent  judge 
(Benson)  has  left  us  in  one  of  the  New  York 
cases  an  animated  appeal  against  charging  him 
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Gratis  Dictum.  —  A  gratuitous  remark.  See  also  CaVEAT  EMPTOR,  vol. 
5,  p.  778;  and  the  titles  IMPLIED  WARRANTY;  SALES;  VENDOR  AND  PUR- 
CHASER ;  Warranty. 

DID.  —  A  part  of  the  verb  "  to  do,"  used  as  an  auxiliary  with  other  verbs.* 


as  liable  for  the  correctness  of  dicta  on  points 
not  trj-ing;  and  I  join  him  most  cordially. 
What  I  have  said  or  written  out  of  the  case 
trying,  or  shall  say  or  write  in  such  circum- 
stances, may  be  taken  as  my  opinion  at  the 
time,  without  argument  or  full  consideration; 
but  I  will  never  consider  myself  bound  by  it 
when  the  point  is  fairly  trying  and  fully 
argued  and  considered.  And  1  protest 
against  any  person  considering  such  obiter 
dicta  as  mv  deliberate  opinion."  Frants  :'. 
Brown.  17  S.  &  R.  (Pa.)  292. 

United  States  Courts.  (See  also  the  title 
United  Statics  Cuirts.)  —  This  rule  was 
adopted  by  the  Supreme  Court  of  the  L'^nited 
States  in  refusing  to  be  bound  by  the  con- 
struction of  a  state  statute  put  by  the  state 
court  of  Maryland,  where  such  construction 
was  not  necessary  to  a  decision  of  the  case. 
Here  Curtis,  J.,  said:  "  H  the  construction 
put  by  the  court  of  a  state  upon  one  of  its 
statutes  was  not  a  matter  in  j udgment,  if  it 
might  have  been  decided  either  way  without 
affecting  any  right  brought  into  question, 
then,  according  to  the  principles  of  the  com- 
mon law,  an  opinion  on  such  a  question  is  not 
a  decision.  To  make  it  so,  there  must  have 
been  an  application  of  the  judicial  mind  to  the 
precise  question  necessary  to  be  determined 
to  li.K  the  rights  of  the  parties,  and  decide  to 
whom  the  property  in  contestation  belongs. 
.\nd  therefore  this  court,  and  other  courts 
organized  under  the  common  law,  has  never 
held  itself  bound  by  any  part  of  an  opinion,  in 
any  case,  which  was  not  needful  to  the  ascer- 
tainment of  the  right  or  title  in  question  be- 
tween the  parties.  In  Cohens  v.  Virginia,  6 
Wheat.  (U.  S.)  399,  this  court  was  much 
pressed  with  some  portion  of  its  opinion  in  the 
case  of  Marbury  v.  Madison,  i  Cranch  (U.  S.) 
137,  174.  And  Mr.  Chief  Justice  Marshall  said . 
'  It  is  a  maxim  not  to  be  disregarded,  that 
general  e.xpressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  beyond 
the  case  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented.  The  reason 
of  this  ma.xim  is  obvious.  The  question  actu- 
ally before  the  court  is  investigated  with  care 
and  considered  in  its  full  e.xtent;  other  princi- 
ples which  may  serve  to  illustrate  it  are  con- 
sidered in  their  relation  to  the  Ctise  decided, 
but  their  possible  bearing  on  all  other  cases  is 
scllom  completely  investigated.'  The  cases 
of  Ex  p.  City  Hank,  3  How.  (U.  S.)  292,  and 
Peck  Jenness,  7  How.  (U.  S.)  612,  are  an 
illustration  of  the  rule  that  any  opinion  given 
here  or  elsewhere  cannot  be  relied  on  as  a 
binding  authority,  unless  the  case  called  for 
its  expression.  Its  weight  of  reason  must  de- 
pend on  what  it  contains."  Carroll  v.  Carroll, 
16  How.  (U.  S.)  275,  286. 

This  opinion  of  the  Supreme  Court  of  the 
United  States  has  been  criticised  at  great 
lengtli  by  Eccleston,  J.,  and  utifavorably,  in 
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the  case  of  Alexander  v.  Worthington,  5  Md. 
471.  487- 

Issue  Distinctly  Raised.  —  This  case  was  fol- 
lowed in  a  later  Maryland  case,  in  which  it 
was  held  that  a  decision  could  not  be  said  to 
be  obiter  dietuin  where  "  the  question  was  di- 
rectly involved  in  the  issues  of  law  raised  by 
the  clemurrer  to  the  bill,  and  the  mind  of  the 
court  was  directly  drawn  to  and  distinctly  ex- 
pressed upon  the  subject  "  By  Bowie,  C.  J., 
Michael  v.  Morey,  26  Md.  239,  261. 

So  in  Tennessee  it  has  been  held  by  Nichol- 
son, C.  J.,  that  the  fact  that  a  decision  might 
have  been  put  upon  a  different  ground,  exist- 
ing in  the  case,  does  not  place  the  actual  deci- 
sion upon  a  ground  also  arising,  though  less 
satisfactory,  in  the  category  of  a  dictum. 
Clark  V.  Thomas.  4  Heisk.  (Tenn.)  419.  See 
also  State  v.  Clarke,  3  Nev.  571. 

L  Indictment.  (See  also  10  Entvc.  ok  Pi.. 
AND  Pk.  476).  —  It  has  been  held  that  the 
omission  in  an  indictment  of  the  word  did,  in 
charging  the  defendant  with  the  commission 
of  the  acts  supposed  to  constitute  the  offense, 
is  a  fatal  defect,  and  cannot  be  supplied  by 
intendment.  State  v.  Hutchinson,  26  Tex. 
Ill;  Stater.  Daugherty,  3oTcx.  360;  Edmond- 
son  V.  State,  41  Tex.  496;  Ewing  71.  State,  i 
Tex.  App.  362;  Jester  v.  State,  26  Tex.  App. 
369;  Moore  V.  State,  7  Tex.  App.  42. 

On  the  contrary,  in  Missouri  it  was  held  that 
the  omission  of  the  word  did  in  an  indictment 
for  a  misdemeanor  before  the  words  "  assault, 
beat,  and  maltreat,"  was  not  fatal;  the  court, 
by  Ryland,  J.,  saying;  "The  omission  in 
this  indictment  consists  of  the  neglect  to  insert 
the  word  did  before  the  words  '  assault,  beat, 
and  maltreat  one  Page,  in  the  peace  then  and 
there  being,  and  other  wrongs,'  etc.,  so  as  to 
make  the  sentence  read  thus:  '  with  force  and 
violence,  in  a  turbulent  and  violent  manner, 
did  assault,  beat,  and  maltreat,'  etc.  We  are 
inclined  to  think  that  this  word  did  may,  in 
this  indictment,  be  supplied  by  intendment. 
In  indictments  for  misdemeanors  merely,  such 
intendment  is  often  resorted  to.  The  sliict- 
ness  and  rigor  in  construction  of  indictments 
for  felonies  are  not  applied  uniformly  to  in- 
dictments for  mere  misdemeanors.  In  the 
case  of  State  Haider,  2  McCord  L.  (S.  Car.) 
377,  the  omission  to  insert  the  word  did  before 
the  words  '  feloniously  utter  and  publish,  dis- 
pose and  pass,'  was  held  fatal,  and  the  judg- 
ment was  arrested.  This  indictment  was  for 
a  felony.  In  the  case  of  Slate  Whitney,  15 
Vt.  298,  which  was  an  indictment  for  a  misde- 
meanor, selling  liquor  by  the  sn;all  measure, 
without  license,  the  word  did  was  omitted, 
which  should  have  been  joined  with  the 
words  '  sell  and  dispose  of.'  This  omission 
was  held  not  to  be  fatal  on  mulion  in  arrest 
rf  judgment.  Bennett,  J.,  in  delivering  the 
opinion  of  the  court,  said:  '  In  this  indict- 
ment it  is  alleged  that  the  respondent,  on  the 
first  day  of  August,  A.  I).  1842,  at,  etc.,  sell 
and  dispose  of,  etc.  It  is  evidt  nt  that  the 
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DIE  —  DIFFERENCE. 


Definitions. 


DIE.  (See  also  the  title  COUNTERFEITING,  vol.  7,  p.  884 ;  and  see  DiCE, 
aiitiW  —  A  stamp  for  t^ivin<j  the  impress  to  coin.* 

DIE  BY  HIS  OWN  HAND,  DIE  BY  SUICIDE.  — Sec  the  titles  LiFE  Insur- 
ANCK;  SriciDi;. 

DIE  WITHOUT  ISSUE,  CHILDKEN,  ETC.  —  See  the  titles  ISSUE;  Wills. 

DIES  NON.  (^See  also  the  titles  HOLIDAYS;  SUNDAYS;  and  see  Encyc. 
OF  I'LKADLXG  AND  PRACTICE,  title  SUNDAYS  AND  HOLIDAYS.)  —  An  abbre- 
viation of  the  phrase  dies  non  jiiridicus  ;  that  is  to  say,  a  day  on  which  the 
courts  do  not  sit  or  transact  any  business.* 

DIETING.  —  See  note  3. 

DIFFERENCE.  (See  also  the  title  Arbitration  and  Award,  vol.  2,  pp. 
605,  609.)  —  See  note  4. 


omission  is  purely  a  clerical  one;  the  auxil- 
iary verb  may  be  supplied  by  intendment.'  " 
State  -'.  Edwards,  19  Mo.  674.  See  also  People 
V.  Duford,  66  Mich.  gi. 

Did  and  Would.  —  In  a  contract  of  sale  of  a 
reaper,  with  warranty  that  it  would  do  good 
work,  a  condition  that  if  it  did  not  do  good 
work  it  might  be  returned,  is  the  same  in 
effect  as  a  condition  that  if  it  would  not  do 
good  work  it  might  be  returned.  Manny  v. 
Glendinning,  15  Wis.  50,  in  which  case  the 
court  said:  "The  instructions  of  the  court 
below  to  the  jury  are  obnoxious  to  the  criti- 
cism pronounced  on  them  by  the  counsel  for 
the  appellants.  They  clearly  imply  thi.t  the 
rights  of  the  plaintiffs  and  the  datiesof  the  de- 
fendants would  be  different  if  the  language 
used  in  making  the  contract  was  that  '  if  the 
reaper  did  not  do  good  work  it  might  be  re- 
turned,' from  what  they  would  have  been  if 
the  language  was  that  '  if  it  would  not  do  good 
work  it  might  be  returned.'  We  think  no  such 
difference  exists,  but  that  the  substantial 
meaning  of  the  contract,  in  either  form,  was, 
that  the  vendor  warranted  the  reaper,  when 
properly  put  together  and  managed,  would 
work  as  stated,  and  that  if  it  did  not,  or  would 
not,  which  is  the  same  thing,  it  might  be  re- 
turned. These  instructions,  therefore,  which 
imply  that  if  the  word  did  was  used,  the 
plaintiffs  could  not  recover  upon  the  same 
proofs  which  would  entitle  them  to  recover  if 
the  word  '  would  '  was  used,  would  involve  a 
reversal  of  the  judgment,  if  it  did  not  clearly 
appear,  as  we  think  it  does  from  the  whole 
case,  that  the  verdict  and  judgment  was  right, 
and  that  the  jury,  under  proper  instructions, 
must  necessarily  have  found  the  same  ver- 
dict." 

1.  Counterfeiting.  —  Under  the  statutes 
against  counterfeiting,  which  impose  a  pen- 
alty for  having  in  possession  "  any  mould, 
pattern,  die,  etc.,  adapted  or  designed  for 
coining,"  it  has  been  held  that  this  applies  to 
every  part  of  the  apparatus  of  coining,  how- 
ever much  more  might  be  necessary  to  make 
that  part  effective;  and  so,  if  it  be  shown  that 
the  respondent  had  in  his  possession  one  half 
of  a  mould,  it  is  sufficient,  without  proof  that 
he  also  had  the  other  half;  the  court,  by  Red- 
field,  J.,  saying:  "  The  alleged  defect  in  the 
proof  in  this  case  is,  that  the  respondent  had 
only  the  mould  for  one  side  of  ilie  coin,  and 
that,  to  constitute  the  entire  offense,  the  person 
must  have  in  his  possession  what  will  mould, 
at  the  least,  one  entire  coin.    This  reasoning 
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is  ingenious,  but  is  certainly  fallacious.  The 
same  severity  of  criticism  would  exempt  from 
the  operation  of  the  statute  every  tool  or  in- 
strument if  it  had  any  material  defect  so  that 
in  its  present  form  it  could  not  be  applied  to 
the  purposes  of  coining;  or,  if  one  side  of  the 
mould  were  found  in  one  man's  possession, 
and  the  other  half  in  that  of  another,  and  no 
concert  were  shown  between  them,  would  put 
the  case  beyond  the  reach  of  the  statute.  The 
statute  was  intended  to  reach  every  part  of  the 
apparatus  for  coining,  however  much  more 
might  be  necessary  to  render  that  part  effect- 
ive. A  rffe  without  any  engine  or  press  would 
be  useless;  so,  too,  of  a  punch  without  any 
other  tool;  and  yet  these  are  specifically  enu- 
merated in  the  statute."  State  v.  Griffin,  18 
Vt.  ig8.  See  also  Com.  v.  Kent,  6  Met. 
(Mass.)  221. 

2.  Brown's  Law  Diet.,  sub  voce.  Such  are 
Sundays  and  legal  holidays.  3  Chitty's  Gen. 
Prac.  104.  See  also  the  title  Day,  vol.  8,  p.  737. 

The  declaration  by  statute  that  a  certain  day 
is  a  legal  holiday  is  sufficient  to  make  it  a  dies 
non.    Lampe  v.  Manning,  38  Wis.  673. 

Where,  however,  public  policy  or  the  pre- 
vention of  irremediable  wrong  requires  it,  the 
courts  may  sit  on  a  dies  non  and  issue  pro- 
cess. Langabier  -■.  Fairbury,  etc.,  R.  Co.,  64 
III.  243,  13,  Am.  L.  Reg.  N.  S.  747. 

3.  Dieting.  — •  A  statute  provided  that  the  sher- 
iff should  receive  ior  dieting  ta.ch  piisonersuch 
compensation  to  cover  the  actual  cost  as  might 
be  fixed  by  the  county  board.  In  Cook  County 
V.  Gilbert,  146  111.  268,  the  court  said:  "  Dieting 
as  here  used  means  providing  and  furnishing 
to  the  prisoners  their  daily  food.  The  legisla- 
ture, understanding  that  it  was  the  duty  of  the 
sheriff  under  the  law  to  provide  food  for  pris- 
oners confined  in  the  jail,  gave  the  county 
board  the  right  of  fixing  the  price,  not  less 
than  the  actual  cost,  as  a  matter  of  protection 
to  the  county.  ' 

4.  Arbitration  and  Award  —  Policy  of  Insur- 
ance. (See  also  the  title  Insurance.)  —  A  policy 
of  insurance  provided  that  a  difference  as  to 
the  amount  of  loss  or  damage  should  be  sub- 
mitted to  arbitration.  It  was  held  that  the  re- 
fusal of  the  insured  to  accept  a  certain  amount 
offered  by  the  company  in  settlement  of  his  de- 
mand was  a  difference.  Pioneer  Mfg.  Co.  v. 
Phoenix  Assur.  Co.,  106  N.  Car.  28. 

Same  —  Matters  of  Law.  —  To  an  application 
for  a  stay  of  proceedings  under  the  iith  sec- 
tion of  the  Common  Law  Procedure  Act,  1S54, 
17  &  iS  Vict.,  c.  125,  on  the  ground  that  the 
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DIFFICTJLT  AND  EXTRAORDINARY.  —  See  i  ExcYC.  OF  PLEADING  and 
Practice,  p.  226. 

DrFFICULTY.  —  See  note  i. 

DIG.  —  To  dig  means  to  excavate.* 

DIGNITIES.  (See  also  the  title  INCORPOREAL  HEREDITAMENTS.)  —  Digni- 
ties at  common  law  were  a  species  of  incorporeal  hereditaments,  and  bore  a 
near  relation  to  offices.  They  were  originally  annexed  to  the  possession  of 
certain  estates  in  land.^ 

DIKE.  —  See  note  4. 

DILATORY  EXCEPTIONS.  —  See  note  5. 

DILATORY  PLEA.  —  See  6  Encyc.  OF  Pleading  and  Practice,  p.  665. 

DILIGENCE.  (See  also  the  titles  BAILMENTS,  vol.  3,  p.  732;  BILLS  OF 
Exchange  and  Promissory  Notes,  vol.  4,  p.  65 ;  Checks,  vol.  5,  p.  1028 ; 
Negligence.  And  see  Care,  vol.  5,  p.  147  ;  Accident,  vol.  i,  p.  272  ;  Due. 
For  the  degree  of  diligence  or  care  strictly  required  in  various  undertakings 
see  such  titles  as  AGENCY,  vol.  I,  p.  930;  ATTORNEY  AND  CLIENT,  vol.  3,  p. 


instrument  upon  which  the  action  is  brought 
contains  a  stipulation  that  "  if  any  difference 
should  arise  between  the  parties,  either  in 
principle  or  detail,"  the  same  shall  be  referred 
to  arbitration,  it  is  no  answer  that  the  differ- 
ence is  one  of  law,  as  to  the  construction  of 
the  instrument.  Randegger  v.  Holmes,  L.  R. 
I  C.  P.  679.  See  also  Seligmann  Le  Boutil- 
lier,  L.  R.  i  C.  P.  60I.  But  compart  Randell 
V.  Thompson,  i  Q.  B.  Div.  748;  Deutsche 
Springsteff  Gesellschaft  71.  Briscoe,  57  L.  J.  Q. 
B.  4. 

Differences  —  Stock  Brokers.  (See  the  titles 
Oi'i'ioNs:  Stock  Exchange;  Stock  Brokers.) 
—  Agreements  between  buyers  and  sellers  of 
shares  of  stock  to  pay  or  receive  differences 
between  their  prices  on  one  day  and  their 
prices  on  another  day  are  gaming  or  wagering 
transactions.  Thacker  ij.  Hardy,  4  y.  B.  Div. 
686.    See  also  the  title  G.wibling  Co.ntracts. 

1.  Difficulty.  —  In  Gainey  v.  People,  97  111. 
279,  it  is  said:  "  It  is  complained  of  this  in. 
struction,  that  the  expression,  '  brought  on  a 
diffic.ultu  at  the  time  of  killing,'  is  too  indefi- 
nite; that  it  does  not  sufficiently  appear  how 
much  of  what  occurred  between  the  deceased 
and  the  accused,  on  that  day,  was  intended  to 
be  included  in  the  term  di/ficuiti/.  The  term 
difficiiltif,  as  applicable  to  what  transpires  be- 
tween parties,  when  it  results  in  some  breach 
of  the  peace,  or  more  flagrant  violation  of  law, 
is  in  general  use,  and  well  understood  by  all 
classes.  It  is  of  constant  application  in  legal 
proceedings,  and  in  the  reports  of  adjudicated 
cases.  It  is  expressive  of  a  group  or  collection 
of  ideas  that  cannot,  perhaps,  be  imparted  so 
well  by  any  other  term.  Its  use,  therefore, 
avoids  a  great  deal  of  circumlocution,  which 
generally  leads  to  confusion  and  misapprehen- 
sion. In  dravring  instructions,  that  or  some 
term  of  similar  import  is  almost  indispensable, 
and  hence  it  i*;  uniformly  used  in  preparing 
instructions  in  all  cases  where  it  is  applicable. 
It  is  true,  the  term  might  be  used  under  cer- 
tain circumstances  so  as  to  mislead,  as,  where 
the  evidence  shows  two  distinct  difjic.ultirH, 
and  the  instruction  fails  to  distinguish  between 
them.    But  that  is  not  the  case  here." 

Difflcnity  —  Jeopardy.  —  In  Samuels  v.  State, 
25  T(  X.  App.  537,  53.S,  it  issaid  :  "  The  bill  states 
that  defendant '  had  pleaded  guilty  to  a  simple 
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assault  and  battery  on  said  Richardson,  grow- 
ing out  of  the  same  difficulty.'  *  *  *  A 
number  of  assaults  may  grow  out  of  or  result 
from  the  same  difficulty,  and  still  be  separate 
and  distinct  transactions  for  which  the  parties 
thereto  may  for  each  transaction  be  prosecuted 
to  conviction."    See  also  the  title  Jeopardy. 

Obstructions  or  Difficulties.  —  Where  a  contract 
for  paving  casts  upon  the  contractor  "  all  loss 
or  damage  arising  out  of  the  nature  of  the 
work,  or  from  any  unforeseen  obstructions  or 
difficulties  which  may  be  encountered,"  the 
bad  condition  of  the  street  necessitating  addi- 
tional material  to  keep  the  pavement  up  to 
grade  is  a  difficulty  to  be  borne  by  the  con- 
tractor. Murdock  v.  District  of  Columbia,  22 
Ct.  of  CI.  464. 

2.  Rock.  (See  generally  the  title  Working 
Contracts.) — Where  it  was  agreed  to  pay  a 
contractor,  who  had  engaged  to  complete  the 
excavation,  refilling,  and  repaving  of  a  trench 
for  water-pipes,  seven  cents  per  cubic  yard 
"  for  executing  the  diys/iny,"  the  last  word 
was  held  to  be  synonymous  with  excavation, 
and  to  include  the  removal  of  hardpan,  or 
rock,  as  vvell  as  common  earth.  Sherman  v. 
New  York,  I  N.  Y.  316. 

License.  —  A  liberty  to  "  diy  a  canal  through 
the  grantor's  land  "  does  not  include  the  pro- 
prietary interest  in  the  soil  dug  up.  Lyman 
v.  .\rnold,  5  Mason  (U.  S.)  195. 

Digging  Gold.  —  The  expression  "  dii/{/i>'i/ 
gold,"  used  in  a  contract  to  share  the  proceeds 
of  such  an  employment,  does  not  apply  to  all 
employments  by  w  hich  w-ealth  is  obtained,  but 
is  confined  to  the  mining  of  gold.  Hoyt  v. 
Smith.  27  Conn.  63. 

3.  2  Bl.  Com.  837. 

4.  Dike  as  Equivalent  to  Dam.  — See  Com.  v. 
Tolman.  149  Mass.  232.  And  see  generally 
the  title  Da.ms,  vol.  8,  p.  699. 

5.  Dilatory  Exceptions.  —  In  Chaffc -■.  Lude- 
ling,  34  l,;i.  .'\nn.  ()65,  it  is  said:  "  The  Code 
of  Practice  itself  defines  dilatory  ea-cvjit imis  to 
be  '  such  as  do  not  tend  to  defeat  the  action, 
but  only  to  retard  progress  '  (art.  332);  and 
Pothier  says:  '  The  exception  of  discussion  is 
of  the  class  of  dilatory  ejrcejitlonii,  since  it  only 
lends  to  put  off  the  action  of  the  creditor  until 
after  the  time  of  the  discussion,  and  not  to  ex- 
clude it  entirely.'     i  Pothier  Ob.,  410,  411." 
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DILIGENT. 


Definition. 


2/8;  Carriers  of  Goods,  vol.  5,  p.  154;  Carriers  of  Passengers,  vol.  5, 
p.  474;  AIaster  and  Servant;  Physicians  and  Surgeons;  Seamen,  etc.) 
—  This  w  ord  is  synonymous  with  "  care,"  and  is  the  opposite  of  "  negligence."  * 
DILIGENT.  —  Sec  note  2. 


1.  in\i{fturf,  when  the  law  imposes  it  as  a 
duty,  implies  that  "  we  shall  do  those  things 
we  ought  to  do,  and  leave  undone  those  things 
we  ought  not  to  do."  Grant  v.  Moseley,  29 
Ala.  305. 

Diligence  and  Negligence  Are  Correlative  Terms. 

—  Bacon  -\  Cascu  Hay  StL-amboat  Co.,  90  Me. 
4(.. 

Relative  Term. —  In  Isabel  v.  Hannibal,  etc., 
R.  Co.,  60  Mo.  4S2,  it  is  said:  "  J>ilif/fnce  and 
'  negligence  '  arc  relative  terms,  and  depend 
on  varying  circumstances."  To  the  same 
effect  see  Prince  v.  Alabama  State  Fair,  106 
Ala.  340;  Brand  7j.  Schenectady,  etc.,  R.  Co., 
8  Barb.  (N.  Y.)  3C8;  Carter  v.  Chambers,  79 
Ala.  230. 

Degrees  of  Diligence.  (See  also  the  title  Neg- 
l.ici'.xcE.) — In  L'nion  Pac.  R.  Co.  v.  Rollins, 
5  Kan.  iSo,  it  is  said:  "  Common  or  ordinary 
diligence  is  that  degree  of  diligence  which 
men  in  general  e.xercise  in  respect  to  their  own 
concerns;  high  or  great  rfi?i</<'"<'e  is,  of  course, 
extraordinary  diligence,  or  that  which  very 
prudent  persons  take  of  their  own  concerns; 
and  low  or  slight  diligence  is  that  which  per- 
sons of  less  than  common  prudence,  or  indeed 
of  any  prudence  at  all,  take  of  their  own  con- 
cerns." 

In  Litchfield  v.  White,  7N.  Y.442,  it  is  said: 
"  These  three  degrees  are  denominated  high 
or  great  diligence,  common  or  ordinary 
diligence,  and  slight  diligence.  High  or  great 
diligence  is  that  with  which  prudent  persons 
take  care  of  their  own  concerns;  common  or 
ordinary  diligence  is  that  which  men  in  gen- 
eral exert  with  respect  to  their  own  concerns; 
and  slight  diligence  is  that  with  which  persons 
of  less  than  common  prudence,  or  indeed  of 
any  prudence  at  all.  take  care  of  their  own 
concerns." 

There  are  infinite  shades,  from  the  slightest 
momentary  thought  or  glance  of  attention  to 
the  most  vigilant  anxiety  and  solicitude.  Mc- 
Giath  V.  Hudson  River  R.  Co.,  19  How.  Pr. 
(N.  Y.  Supreme  Ct.)  219. 

In  the  civil  law  there  are  three  degrees  of 
diligence :  ordinary  diligence  (diligentid),  ex- 
traordinary diligence  {exactissutia  diligentia), 
and  %X\^\iX.d.iligenee{levissima  diligentid).  And 
the  definitions  of  these  degrees  are  precisely 
the  same  with  those  in  our  law.  Brand 
Schenectady,  etc.,  R.  Co.,  8  Barb.  (N.  Y.) 
37S. 

Ordinary  Diligence.  —  The  general  rule  of  law 
is  that  ordinary  rfi7if/e>ice  is  that  degree  of  care 
and  prudence  which  a  discreet  and  cautious 
person  would  use  in  his  own  affairs  were  the 
whole  loss  or  risk  to  be  his  own.  Porter 
County  V.  Dombke,  94  Ind.  75. 

In  Erie  Bank  v.  Smith,  3  Brews.  (Pa.)  14,  it 
is  said:  "  What,  then,  is  ordinary  diligence? 
It  has  been  defined  —  and,  1  think,  well  defined 

—  by  Judge  Story,  '  to  be  that  degree  of  care 
which  men  of  common  prudence  generally  ex- 
ercise in  their  affairs,  in  the  country  and  the 
age  in  which  they  live." 

In  The  Browning  v.  Baker,  2  Hughes  (U.  S.) 


38,  it  is  said:  " By  ordinary  rfiZi<7<'nce  is  meant 
that  which  prudent  men  use,  which  the  gen- 
erality of  mankind  use,  in  managing  their  own 
chattels  of  the  same  kind." 

In  Wallace  7'.  Clayton,  42  Ga.  447,  it  is  said: 
"Ordinary  diligence  is  the  care  which  every 
prudent  man  takes  of  his  own  property  of  a 
similar  nature.  Extraordinary  diligence  is 
that  extreme  care  and  caution  which  very 
prudent  and  thoughtful  persons  use  in  secur- 
ing and  preserving  their  own  property." 

In  Zell  V.  Dunkle,  156  Pa.  St.  358,  it  is  said: 
"  It  is  very  plain  that  ordinary  diligence  or 
care  is  that  measure  of  care  and  diligence 
ordinarily  employed  in  a  given  business." 

In  Richmond,  etc.,  R.  Co.  v.  Mitchell,  92  Ga. 
81,  it  is  said:  "  In  defining  ordinary  diligence 
the  court  said  it  is  that  care  which  every  pru- 
dent man  exercises  under  the  same  or  similar 
circumstances.    This  was  correct." 

In  Brown  v.  Clayton,  12  Ga.  574,  it  is  said: 
"  Ordinary  diligence,  such  diligence  as  per- 
sons of  common  prudence  .-ire  accustomed  to 
use  about  their  own  affairs."  See  also  Beisie- 
gel  z>.  New  York  Cent.  R.  Co.,  40  N.  Y.  29. 

In  Bohler  v.  Owens,  60  Ga.  1S8,  it  is  said; 
"  Negligence  is  the  omission  of  diligence  ;  and 
diligence  is  not  otherwise  defined  than  by  re- 
ferring to  the  actual  conduct  of  men  in  the 
management  of  theirown  affairs.  The  lowest 
grade  of  diligence  conforms  to  the  conduct  of 
the  man  of  common  sense  who  is  least  atten- 
tive to  his  interest;  ordinary  (f  i7i(;<'«ce  is  meas- 
ured by  the  conduct  of  the  prudent  man; 
extraordinary  diligence,  by  that  of  the  very 
prudent  and  thoughtful  man." 

Reasonable  Diligence.  —  In  Chase  Maberry, 
3  Harr.  (Del.)  267,  it  is  said:  "  Reasonable 
diligence  IS  that  which  a  prudent  man  would 
use  in  respect  of  his  own  property,  and  de- 
pends on  the  subject  of  the  bailment." 

Same  —  Master  and  Servant.  (See  the  title 
Master  .\.nd  Serva.nt.) — In  Wabash  R.  Co. 
v.  McDaniels,  107  U.  S.  460,  it  is  said: 
"  Reasonable  diligence  implies,  as  between 
the  employer  and  employee,  such  watchful- 
ness, caution,  and  foresight  as,  under  all  the 
circumstances  of  the  particular  service,  a  cor- 
poration controlled  by  careful,  prudent  officers 
ought  to  exercise." 

2.  Diligent  Search.  (See  also  Encyc.  of  Pl. 
AND  Pr.,  title  Ser\  ick  of  Process.)  —  A  return 
that  an  officer  has  made  diligent  search  for  a 
debtor  is  not  sustained  by  proof  that  the  officer, 
upon  hearing  at  the  debtor's  residence  that  he 
was  probably  not  in,  left  for  him  a  written  no- 
tice of  the  time  and  place  of  the  sale  under  the 
execution.  In  Bayley,  Petitioner,  132  Mass. 
461,  the  court  said:  "  The  stPtule  intends  that 
notice  shall  be  given  to  the  debtor  if  he  is 
within  the  precinct,  and  the  officer  must  use 
reasonable  diligence  to  make  the  service.  He 
cannot  make  a  true  return  that  the  debtor  was 
not  found  within  his  precinct,  unless  he  made 
reasonable  effort  to  find  him.  This  is  the 
meaning  of  the  words  '  rfi/if/oif  search. '  They 
express  only  what  the  law  implies." 
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DILIGENTLY.  —  See  note  i. 

DILUTE.  —  "  Dilute"  means  to  thin,  weaken,  reduce  the  strength  of.* 
DIMINISH.  —  See  note  3. 

DIMINUTION.  (See  also  2  E.xcvc.  OF  Pleading  and  Practice,  p.  305.) 
—  Where  a  record  in  a  proceeding  is  ordered  to  be  sent  or  certified  by  an 
inferior  to  a  superior  court  for  the  purpose  of  review,  and  the  record  is  not 
completely  or  truly  certified,  the  party  injured  thereby  may  allege  a  diminu- 
tion of  the  record  (2.  e.,  its  incompleteness),  and  a  certiorari  will  be  awarded. 

DIOCESE.  (See  generally  the  title  RELIGIOUS  SOCIETIES.)  —  A  diocese  is 
the  circuit  or  extent  of  a  bishop's  jurisdiction;  the  district  in  which  a  bishop 
exercises  his  ecclesiastical  authority."* 

DIP.  (See  also  the  title  MiNES  AND  MINING  CLAIMS;  and  see  Apex,  vol. 
2,  p.  431.)  —  In  mining,  the  downward  course  of  the  vein.* 

DIPLOMA.  (See  also  Certificate,  vol.  5,  p  800;  and  see  the  titles 
Physicians  and  Surgeons;  Universities  and  Colleges.)  —  An  instru- 
ment given  by  colleges  and  societies,  on  commencement  of  any  degree  ;  a 
license  for  a  clergyman  to  exercise  the  ministerial  function,  or  a  physician  to 
practice  his  art.** 

DIPLOMATIC  OFFICERS.  (See  also  the  titles  Consuls,  vol.  7,  p.  6;  Inter- 
national Law  ;  Ministers  and  Ambassadors.)  —  The  phrase  "  diplomatic 
officer"  is  defined  to  include  ambassadors,  envoys  extraordinary,  ministers 
plenipotentiary,  ministers  resident,  commissioners,  charges  d'affaires,  agents 
and  secretaries  of  legation.'' 

DIPSOMANIA.  (See  the  titles  INSANITY;  CRIMINAL  La\V;  INTOXICA- 
TION.)—  Dipsomania  is  an  irresistible  impulse  to  indulge  in  intoxica;;ion,  by 
the  use  of  alcohol  or  other  drugs,  c  g.,  opium.* 

DIRECT.  (See  also  DIRECTION  and  Directly, ;  Indirect.) — I. 
"Direct  "  means  certain,  ascertained,  straight.®    II.  "To  direct"  is  to  order  ; 


1.  Grand  Jury.  (See  also  the  title  Grand 
Jl  RlKs.) — In  reply  to  the  request  of  a  grand 
juror  for  an  interpretation  of  "  diligently  in- 
quire "  in  the  qualification  of  grand  jurors, 
McKean,  C.  J.,  said  that  the  expression  meant 
"  dilif/rnfli/  to  inquire  into  the  circumstances 
of  the  charge,  the  credibility  of  the  witnesses 
who  support  it,  and  from  the  whole  to  judge 
whether  the  person  accused  oughl  to  be  put 
upon  his  trial.  For,  though  it  would  be  im- 
proper to  determine  the  merits  of  the  cause,  it 
is  incumbent  upon  the  grand  jury  to  satisfy 
their  minds  by  a  diligent  inquiry  that  there  is 
a  probable  ground  for  the  accusation,  before 
they  give  it  tlieir  authority  and  call  upon  the 
defendant  to  make  a  public  defense."  Res- 
p'.iblica  z/.  Shaffer,  i  Dall.  (Pa.)  236. 

2.  Crofts  V.  Taylor,  19  Q.  B.  Div.  524.  In 
that  case  it  was  held  that  the  mixing  of  two 
kinds  of  beer  amounted  to  a  dilution  of  the 
stronger  beer  within  an  English  customs  stat- 
ute. 

3.  DiminiBh. —  In  State  v.  Kinkead.  14  Nev. 
123,  it  is  said:  "  Again,  the  power  to  diniiniiih 
the  number  of  judges  in  the  respective  districts 
is  not  a  power  to  entirely  deprive  a  district  of 
any  judge;  it  does  not  apply  where  a  district 
has  but  one  judge.  To  diniinlnli  means  to 
make  less,  not  to  utterly  wipe  out." 

4.  Mannix  7\  Purccll,  46  Ohio  St.  146. 
6.  In  Duggan  v.  Davey,  4  Dakota  110,  it  is 

said:  "  I  have  spoken  of  the  dip  or  'down- 
ward course  '  of  the  vein,  treating  these  words 
as  synonymous,  and  so,  I  think,  they  must  be 
regarded.    JUp  and  '  depth  '  are  of  the  same 


origin.  Dip  is  the  direction  or  inclination 
towards  the  depth,  and  it  is  throughout  their 
depth  that  veins  may  be  followed,  and  that  is 
surely  their  downward  course."  And  see 
King  V.  Amy,  etc.,  Consol.  Min.  Co.,  9  Mont. 
565:  Fitzgerald      Clark,  17  Mont.  100. 

6.  Wharton's  Law  Lex.;  Rapalje  &  Lavvr. 
Law  Diet. 

It  is  sufficient  proof  of  a  diploma  for  a  phy- 
sician to  identify  the  seal  of  the  institution 
issuing  the  same,  and  to  testify  that  he  him- 
self has  received  a  diploma  from  the  same  in- 
stitution, under  the  same  seal,  and  subscribed 
by  the  same  officers,  and  that  though  he  had 
never  seen  them  write  their  names,  he  had  no 
doubt  of  the  genuineness  of  the  signatures, 
from  a  comparison  of  the  diploma  with  others 
granted  by  the  same  institution  and  particu- 
larly with  that  received  by  himself.  Fincli  -■. 
Gridley,  25  Wend.  (N.  Y.)  469. 

7.  /i!  >;■  Baiz,  135  U.  S.  419. 

8.  Dipsomania.  —  Ballard  -■.  State,  19  Neb. 
614. 

In  State  Potts,  too  N.  Car.  464,  it  is  said: 
"  Voluntary  drunkenness  does  not  excuse 
crime,  nor  does  our  law  recognize  it  as  excus- 
ing what  is  called  d  i  paom  ania ,  or  distinguish 
between  an  irresistible  impulse  for  intoxicating 
drinks  and  a  mere  inordinate  appetite  for  them, 
brought  on  l)y  long-continued  indulgence." 

9.  Direct  DistinguiBhed  from  Contingent.  —  .\ 
witness  was  ini  omix  tent  at  common  law 
when  he  had  a  dirrcl  interest  in  the  event  of 
the  suit.  Commenting  upon  this  rule  the 
court  in  Lewis  r.  I'ost,  1  .Ma.  72,  said:    "  The 
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meaning  of  the  term  '  direct  interest,'  vvliicli 
is  spoken  of  in  the  rule,  requires  some  exami- 
nation. A  direct  interest  is  one  which  is  cer- 
tain, and  not  contingent  or  doubtful.  Rex  v. 
Hray,  Hard.  360;  Bent  v.  Baker,  3  T.  R.  27; 
Smith  7'.  Prager,  7  T.  R.  56.  But  is  an  inter- 
est contingent  or  doubtful  which  only  requires 
the  aid  of  an  execution  to  enforce  it  ?  If  it 
were  so,  there  is  a  very  small  class  of  cases 
which  could  be  considered  ascertain;  perhaps 
none  except  those  in  which  the  witness  had 
previously  received  the  benefit."  See  generally 
the  title  Witnesses. 

Collateral  —  Direct  Payment.  —  In  Hathaway 
T'.  Davis,  33  Cal.  166,  it  was  held  that  an 
undertaking  on  appeal  was  an  express  contract 
for  the  "  direct  payment  of  money,"  in  the 
sense  of  the  statute  in  relation  to  attachments. 
The  court  refused  to  read  direct  as  the  oppo- 
site to  "  collateral,"  saying:  "Direct  means 
straightforward,  not  crooked,  not  winding,  not 
circuitous,  not  sideways,  not  oblique.  Ap- 
ply these  various  terms  to  the  description 
of  a  payment,  and  we  reach  no  intelligible 
result.  *  *  *  In  the  law  of  descents  we 
find  the  word  direct  used  as  the  opposite  of 
'  collateral.'  In  the  law  of  contracts  we  find 
the  word  '  collateral  '  used,  and  if  the  word 
direct  qualified  the  word  '  contract  '  so  as  to 
make  the  statute  read,  '  on  a  direct  contract 
for  the  payment  of  money,'  we  might  with 
some  reason  hold  that  it  was  used  as  the  oppo- 
site of  '  collateral,'  and  that  all  contracts  of  a 
collateral  character  are  not  within  the  statute; 
but  it  does  not,  and  to  hold  that  it  has  that 
effect  in  its  present  place  would  be  to  violate 
one  of  the  plainest  usages  of  our  language. 
A  collateral  contract  or  promise  may  be  for  the 
direct  payment  of  money,  for  aught  we  can 
perceive,  as  well  as  the  principal  promise;  and 
hence  the  distinction,  whatever  it  may  be, 
cannot  lie  between  them.  It  follows  that  the 
word  direct  has  been  used  in  some  unnatural 
or  strained  sense,  and  must  be  entirely  disre- 
garded unless  we  find  something  in  the  con- 
text or  general  policy  of  the  Act  which  will 
serve  to  illustrate  the  sense  in  which  it  is 
used.  We  think  a  clew  is  afforded  in  the  next 
section  (one  hundred  and  twenty-one),  where 
the  plaintiff  is  required  to  make  a  certain  affi- 
davit in  order  to  procure  an  attachment.  He 
must  be  able  to  swear,  among  other  things, 
that  the  defendant  is  indebted  in  a  certain 
sum,  specifying  the  amount.  This  language 
excludes  all  causes  of  action  for  unliquidated 
sums  of  money;  for,  until  they  have  been 
liquidated  by  the  verdict  of  a  jury,  it  is  impos- 
sible for  the  plaintiff  to  swear  to  the  amount; 
and  confines  the  right  of  the  plaintiff  to  an 
attachment  to  cases  of  contract,  where  the 
liability  of  the  defendant  can  be  ascertained 
with  certainty,  and  is  not  in  doubt  until  after 
a  trial,  or,  in  other  words,  where  the  amount 
to  be  paid  is  fixed  by  the  terms  of  the  con- 
tract, or  can  be  readily  ascertained  from  the 
information  which  it  affords.  Every  such  case 
is  clearly  within  the  policy  of  the  Attachment 
Law,  which  is  designed  for  the  benefit  of 
acknowledged  creditors,  and  not  those  who 
may  or  may  not  turn  out  to  be  such  according 
to  the  finding  of  a  jury.  In  such  case  the 
payment,  which  has  been  promised,  in  a  cer- 
tain sense,  may  be  said  to  be  direct.  While 


this  view  is  not  very  satisfactory,  it  is  more  so 
than  any  other  which  finds  color  in  the  am- 
biguous words  of  the  statute." 

Direct  Synonymous  with  Natural  and  Proximate. 
(See  also  the  titles  U.\mac,es,  vol.  8,  p.  560; 
Negligence;  Pro.xim.vte  and  Remote  Caiise.) 
—  An  instruction  setting  forth  that  if  the  de- 
fendant corporation  was  found  guilty  of  negli- 
gence, the  jury  should  assess  against  it  such 
damages  as  they  believed  from  the  evidence 
the  plaintiff  sustained  as  a  direct  result  of 
such  negligence,  was  held  correct.  The  court 
said:  "Appellant  objects  to  the  word  direct 
in  the  instruction,  and  says  the  small  amount 
of  the  verdict  was  caused  by  the  use  of  that 
word.  The  words  '  natural  and  proximate  ' 
are  more  commonly  used  than  direct,  and  for 
that  reason  may  be  said  to  be  more  appropri- 
ate. But  the  word  direct  is  often  used  in  the 
decided  cases  as  synonymous  with  those  in 
more  general  use."  Lovett  v.  Chicago,  35  111. 
App.  571. 

Direct  and  Consequential  Distinguished.  —  In 

Parke  j'.  Seattle,  5  Wash.  11,  it  is  said:  "  In 
my  opinion,  however,  the  injury  thus  done  to 
the  lot  is  a  consequential  and  not  a  direct 
result  of  the  grading  of  the  street.  As  I 
understand  the  rule,  a  direct  result  is  one 
which  immediately  and  necessarily  follows  the 
act.  A  consequential  result  is  one  which  does 
not  thus  follow  the  doing  of  the  act.  If  in 
every  case  the  falling  of  the  soil  of  the  adja- 
cent lot  followed  immediately  and  necessarily 
upon  the  removal  of  the  supporting  earth  in 
making  the  excavation,  there  would  be  a 
greater  reason  for  holding  that  it  was  a  direct 
and  not  a  consequential  result  of  such 
removal.  If,  at  the  time  any  excavation  was 
made,  the  adjoining  soil  necessarily  and  imme- 
diately slid  or  fell  into  the  excavation,  it  would 
in  effect  be  the  same  as  though  the  one  mak- 
ing the  excavation  had  directly  removed  the 
soil  on  the  adjoining  lot.  Such,  however,  is 
not  the  ordinary  result  of  making  an  excava- 
tion." 

Insurance  —  Direct  Damages.  (See  also  the 
title  Fire  Insurance.) — -Where  a  building  ad- 
jacent to  the  one  insured  caught  fire,  and  a 
partition  wall  was  partially  consumed,  and,  as 
a  direct  result  of  the  fire,  fell,  carrying  with  it 
a  part  of  the  insured  building,  it  was  held  that 
the  fall  of  the  insured  building  was  a  direct 
loss  or  damage  by  fire  within  the  policy.  The 
word  direct  in  the  policy  means  merely  nat- 
ural or  proximate  as  distinguished  from  re- 
mote. Ermentrout  z\  Girard  F.  &  M.  Ins. 
Co.,  63  Minn.  305. 

A  policy  of  insurance  provided  that  in  order 
to  sustain  a  recovery  theie  must  be  a  direct 
loss  or  damage  by  fire.  It  was  coniended  that 
where  the  insured  had  only  a  contingent  inter- 
est in  the  property  destroyed,  his  loss  was  not 
a  direct  one.  The  court  said:  "As  to  the 
argument  that  no  recovery  can  be  had  in  the 
interest  of  the  railroad  companies,  because 
the  inj  ury  to  them  depended  upon  their  liability 
for  the  negligence  of  their  employees  in  caus- 
ing the  fire,  and  the  point  taken  in  regard  to 
the  words  of  the  policy,  '  direct  loss  or  damage 
by  fire,'  the  reply  is,  that  those  words  mean 
loss  or  damage  occurring  directly  from  fire  as 
the  destroying  agency,  in  contradistinction  to 
the  remoteness  of  fire  as  such  agency.  The 
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Definitions. 


to  instruct ;  to  point  out  a  course  of  proceeding  with  authority  to  command  ;  * 
to  appoint.-    III.  "To  direct"  is  also  used  in  the  sense  of  ''to  address."  ^ 

DIRECT  CONTEMPT.  —  See  the  title  CONTEMPT,  vol.  7,  p.  28. 

DIRECT  EVIDENCE.  (See  the  titles  Evidence;  Presumptions.)  — 
Direct  evidence  is  that  which  is  applied  to  the  fact  to  be  proved  directly,  and 
without  the  aid  of  any  intervening  fact  or  process.  Indirect  evidence,  or,  as 
it  is  more  commonly  called,  circumstantial  evidence,  is  that  which  is  applied 
to  the  principal  fact  indirectly,  or  through  the  medium  of  other  facts,  by  estab- 
lishing certain  circumstances  from  which  the  principal  fact  is  deduced  by  a 
process  of  special  inference.^ 


books  are  full  of  cases  on  that  subject,  and  the 
meaning  of  the  policy  is  not  doubtful. 
Remoteness  of  agency  is  the  explosion  of  gun- 
powder, gases,  or  chemicals,  caused  by  fire; 
the  explosion  of  steam  boilers;  the  destruction 
of  buildings  to  prevent  the  spread  of  fire,  or 
their  destruction  through  the  falling  of  burn- 
ing walls;  and  so  forth.  In  the  present  case, 
the  bales  of  cotton  were  physically  burned  by 
the  direct  action  of  fire."  California  Ins.  Co. 
V.  Union  Compress  Co.,  133  U.  S.  415,  416. 

Direct  Course.  —  A  clause  in  a  charter-party 
which  read,  "  It  is  understood  that  the  vessel 
is  now  loading  for  Key  West  or  the  Tortugas, 
and  is  to  proceed  thence  direct  to  load  on  this 
charter,"  was  held  to  mean  that  the  vessel 
was  to  take  a  direct  course  from  the  Tortugas 
to  the  loading  port,  not  that  she  was  to  depart 
immediately  or  instantly.  The  Onrust,  6 
Blatchf.  (U.  S.)  533. 

Direct  Route.  (See  also  the  titles  Prisons; 
Shekiki  s.)  —  A  statute  provided  that  the  mile- 
age of  an  officer  for  conveying  a  convict  to  the 
penitentiary  should  be  computed  by  the  most 
direct  route  of  travel,  and  therefore  it  was 
held  that  although  by  railroad  the  distance 
was  sixty-four  miles,  and  by  highway  but 
thirty-five,  yet  the  railroad  was  the  most 
direct  route  within  the  statute.  Maynard 
Cedar  County,  51  Iowa  430. 

1.  Calder  v.  Curry,  17  R.  I.  615,  in  which 
case  it  was  held  that  the  word  directed  in  a 
statute  providing  that  the  personalty  of  a 
decedent  should  be  charged  with  his  debts, 
unless  the  deceased  had  otherwise  directed,  did 
not  necessarily  mean  an  express  direction  in 
terms,  it  being  sufficient  if  the  direction  was 
clearly  implied. 

Directing.  —  The  word  directing  imports  an 
order  to  anf)ther.  Potter  v.  Adriance,  44  N.  J. 
Eq.  17. 

Direct  and  Authorize  Distinguished.  —  In 
Spring  Garden  v.  VVistar,  18  Pa.  St.  198,  it  is 
said:  "  By  the  first  law,  the  commissioners 
are  directed,  to  pave  any  street,  on  the  applica- 
tion of  the  lot  holders;  by  the  second,  they  are 
authorized  to  pave  Broad  street,  as  soon  as 
conveniently  may  be.  The  difference  is  strik- 
ing, and  we  desire  not  to  waste  words  in 
pointing  it  out.  In  the  first  case,  duty,  with- 
out discretion,  is  imposed  upon  the  commis- 
sioners when  the  lot  holders  make  application ; 
in  the  second,  they  have  authority,  with  dis- 
cretion as  to  time.  '  To  direct  '  is  to  exclude, 
and  'to  authorize'  is  to  allow,  discretion." 
But  see,  for  an  instance  of  directed  and 
"  authorized  "  used  synonymously,  Weimar 
V.  Path,  43  N.J.  L.  8. 

Directing  or  Assisting.  —  Where  a  captain. 


v/hile  acting  in  disobedicrkce  to  the  orders  of 
his  superior  officer,  took  a  prize,  the  successor 
of  that  superior  officer  cannot  be  said  to  have 
been  "  directing  or  assisting  "  in  the  capture, 
so  as  to  be  entitled,  under  a  proclamation,  to 
a  share  of  the  prize,  as  he  was  directing  in  or 
privy  to  only  such  orders  as  his  predecessor 
issued.  Harvey  v.  Cooke,  6  East  220.  And 
see  Gardner  v.  Lyne,  13  East  585.  See  gen- 
erally the  title  Prize. 

Or  As  He  May  Direct. —  Where  shipping  articles 
authorize  the  master  to  touch  at  certain  inter- 
m.ediate  points  "  or  as  he  may  direct,"  it  is  no 
violation  to  stop  at  a  place  not  named.  The 
phrase  is  as  wide  as  "  or  elsewhere,"  and  is  to 
be  given  the  same  construction.  Wood  v.  The 
Brigantine  Nimrod,  Gilp.  (U.  S.)  85.  See  gen- 
erally the  titles  Masters  of  Vessels;  Seamen. 

As  the  Law  Directs.  —  Where  in  a  will  the 
residue  was  given  to  be  distributed  "  to  my 
relatives,  share  and  share  alike,  as  the  law 
directs,"  a  distribution  under  the  statute  of 
distributions  stirpes  and  not  per  capita  was 
meant.  Fielden  v.  Ashworth,  L.  R.  20  Eq. 
410.    See  also  the  titles  Successio.n;  Wills. 

2.  Where  commissioners  have  the  power, 
given  them  by  statute,  to  direct  and  regulate 
the  stands  of  hackney-coaches  within  a  certain 
district,  they  may  remove  a  stand  from  one 
street  to  another.  "  I  think,"  said  Abbott,  C. 
J.,  "  that  direct  means  '  appoint.'  And  if  the 
commissioners  may  appoint  the  stands  of 
hackney  coachmen,  that  necessarily  includes 
a  power  of  saying  that  they  shall  not  take 
their  stand  in  a  particular  place,  as  well  as 
that  they  may  do  so."  Rex  v  Rawlinson,  6 
B.  &  C.  23,  13  E.  C.  L.  99,  9  D.  &  R.  7. 

3.  A  notice  sent  by  post,  to  be  "  duly  di- 
rected,"  must  bear  an  external  address  to  the 
person  for  whom  it  is  intended.  Birch  zr.  Ed- 
wards, 5  C.  H.  45,  57  E.  C.  L.  45. 

4.  Direct  Evidence. —  In  State  v.  Avery,  113 
Mo.  475,  it  is  said:  "  J-Jridence  is  of  two 
kinds  —  direct  and  circumstantial.  Direct  is 
where  a  witness  testifies  directly,  of  his  own 
knowledge,  of  the  main  fact  or  facts  to  be 
proven.  Circumstantial  evidence  is  the  proof 
of  certain  facts  and  circumstances  in  a  given 
case,  from  which  the  jury  may  infer  other 
connected  facts  which  usually  and  reasonably 
follow,  according  to  the  common  experience 
of  mankind." 

In  Pease  t  Smith,  61  N.  V.  4.84,  it  is  said: 
"  Jividence  is  direct  and  positive  when  the 
very  facts  in  dispute  are  communicated  by 
those  who  have  the  actual  knowletlgc  of  them 
by  means  of  their  senses.  «  *  *  Circum- 
stantial evidence  is  the  proof  of  collateral 
facts,  and  differs  from  direct  and  positive 
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Definitions. 


DIRECTION.    (Sec  also  Direct,  ante,   p.  457;   Dikkctly,  —  See 

notr  1. 

DIRECTLY.  (Sec  also  DIRECT  and  DIRECTION,  ante)  —  "  Directly  "  means 
in  a  direct  manner;  in  a  straight  line  or  course,  without  curving,  swerving,  or 
deviation.* 


proofs  in  that  it  never  proves  directly  the  fact 
in  question." 

Direct  and  Positive.  —  In  Bash  v.  Bash,  g  Pa. 
St.  262,  it  is  said:  "A  majority  of  us  concur 
tliat  there  is  error  in  ihe  instruction  on  the 
defendant's  second  and  seventh  points.  It  is 
settled  by  the  decisions  quoted,  that  a  contract 
for  testamentary  compensation  of  work  done 
for  a  father  by  a  son,  after  his  majority,  can 
be  proved  only  by  dircet  and  positive  evidence 
of  it;  yet  for  '  divert  and  positive  '  the  judge 
substituted  i:i  his  charge,  '  clear  and  satisfac- 
tory,' and  thus  put  such  a  contract,  as  to  proof 
of  it,  on  the  footing  of  a  contract  between 
strangers  unaffected  by  any  personal  relation." 

Direct  and  Distinct.  —  An  instruction  that 
proof  must  be  affirmative  and  direct  was  held 
a  substantial  compliance  with  a  prayer  for  an 
instruction  that  such  proof  must  be  affirmative 
and  distinct.  Cornelius  t.  Brawley,  log  N. 
Car.  542. 

Direct  Proof.  —  See  the  title  Corpus  Delicti, 
vol.  7,  p.  861. 

1.  Embezzlement.  (See  also  the  title  Embez- 
ZLE.ME.NT.) — A  statute  {25  &  26  Vict.,  c.  g6, 
§  75)  provided  that  "  whosoever  having  been 
entrusted  *  *  *  with  any  money,  or  secur- 
ity for  the  payment  of  money,  vvith  any  direc- 
tion in  writing  to  apply,  pay,  or  deliver  such 


money  or  security 


for  any  purpose 


or  to  any  person  specified  in  such  d irection, 
shall,  in  violation  of  good  faith  and  contrary 
to  the  terms  of  such  direction,  in  any  wise 
convert  to  his  own  use,  *  *  *  such 
money,  etc.,  shall  be  guilty  of  a  misde- 
meanor." A  stockbroker,  who  was  employed 
by  A.  to  purchase  securities  for  her,  on  one 
occasion  wrote  to  her:  "I  inclose  a  contract 
note  for  £300  Japanese  bonds,  at  112  —  £336." 
The  inclosed  note  read:  "  Sold  to  A.  £300 
Japanese  at  112  —  £336."  The  letter  further 
stated  that  he  had  secured  the  bonds  for  her, 
not  doubling  that  she  would  ratify  his  action, 
and  that  they  were  a  good  investment.  In 
reply  she  wrote,  acknowledging  the  receipt  of 
his  letter,  and  said:  "  I  inclose  a  check  for 
£336  in  payment.  I  am  much  obliged  to  you, 
and  perfectly  satisfied  that  you  have  purchased 
the  three  shares  for  me."  This  was  held  to  be 
a  direction,  under  the  Act,  to  apply  the  pro- 
ceeds of  the  check  to  pay  for  the  bonds.  Reg. 
z\  Christian,  L.  R.  2  C.  C.  04. 

Directions  and  Commands  Synonymous.  —  See 
Mulvey  V.  State,  43  Ala.  316,  g4  Am.  Dec.  684. 

Under  the  Direction  of. —  In  Newton  v.  Ellis, 
5  El.  Bl.  124,  85  E.  C.  L.  124,  Lord  Cole- 
ridge said:  "The  work  was  done  by  the 
directions  of  the  board,  who  were  represented 
by  the  surveyor.  It  was  to  be  done  in  the 
manner  which  they  should  prescribe,  and  was 
therefore  done  under  their  direction."  In 
Northern  Pac.  R.  Co.  v.  Barnes,  2  N.  Dak. 
367,  where  a  railroad  company  was  authorized 
to  select  certain  public  lands  under  the  direc- 
tion of  the  secretary  of  the  interior,  it  was 
urged  that  the  phrase,  "  under  the  direction 


of  the  secretary  of  the  interior,"  was  equiva- 
lent to,  and  was  intended  to  convey  the  same 
meaning  as,  "  subject  to  the  approval  of  the 
secretary  of  the  interior."  The  court  said: 
"  Such  is  not  the  plain  and  ordinary  meaning" 
of  the  terms  used.  Direction,  says  Mr.  Web- 
ster, is  an  order  prescribed,  either  verbally  or 
written;  instructions  in  what  manner  to  pro- 
ceed. The  employer  gives  directions  to  his- 
workmen,  the  physician  to  his  patient. 
*  *  *  To  make  the  selections  under  the 
direction  of  the  secretary  of  the  interior,  is  to- 
make  them  in  accordance  with  the  rules  and 
regulations  prescribed  by  him." 

Several  actions  for  a  nuisance  occasioned 
by  the  defendant's  dam  were  referred  to- 
referees,  with  an  agreement  that  the  referees 
should  decide  how  much  of  the  dam,  if  any, 
should  be  cut  down,  and  that  the  same  should 
be  done  under  their  direction.  In  construing 
this  agreement  the  court  said:  "Direction 
means  general  instructions  as  to  the  manner 
of  doing  it.  If  they  have  given  general  direc- 
tion.9,  which  can  be  executed  by  any  person 
skilled  in  such  matters,  then  they  have  con- 
formed to  the  terms  of  the  submission.  The 
parties  can  hardly  have  intended  that  the 
referees  should  execute  the  award,  after  its 
acceptance  by  the  court."  Berkshire  Woollen 
Co.  71.  Day,  12  Cush.  (Mass.)  130. 

Same  —  Direction  of  Judges.  —  A  statute  pro- 
vided that  clerks  of  court  might  make  and  sign 
process  regularly  issuing  from  the  court, 
under  the  dirertion of  the  judges.  It  was  held 
that  under  this  statute  a  clerk  might  issue  a- 
warrant,  without  an  express  order  from  the 
judge.  The  court  said:  "  Without  undertak- 
ing to  define  what,  if  any,  may  be  the  inherent 
authority  of  clerks  under  our  system,  we  hold 
further,  under  said  statute,  construed  in  the 
light  of  other  statutes  appertaining  to  powers- 
and  duties  of  clerks,  that  when  a  proceeding 
is  in  progress  which  at  a  certain  stage  re- 
quires, in  regular  furtherance,  that  a  vi'arrant 
should  be  issued,  it  is  the  oflScial  pro-vince  of 
the  clerk  to  issue  the  same  without  any  order 
of  the  court  to  that  end;  that  in  short,  the 
word  direction,  in  the  clause  '  under  the 
direction  of  the  judges,'  is  to  be  taken  in 
the  sense  of  authority  to  direct  as  circumstances 
may  require,  and  not  as  requiring  direction  in 
order  to  confer  authority  upon  the  clerk  to- 
act."  In  re  Durant,  60  Vt.  181. 
2.  State  V.  Van  Camp,  36  Neb.  13. 
Directly  from  a  Port,  —  English  orders  in  coun- 
cil directed  British  cruisers  to  seize  and  bring- 
in  for  adjudication  all  ships  laden  with  goods 
the  produce  of  French,  Spanish,  or  Dutch  colo- 
nies, and  going  directly  from  thence  to  any 
port  in  Europe  not  English.  In  Kohne  v.  In- 
surance Co.  of  North  .'\merica,  6  Binn.  (Pa.) 
225,  the  court  said:  "The  question  turns  on 
the  word  f/irer^J(/.  *  *  *  The  British  courts 
have  held  that  the  directness  of  the  voyage 
from  the  Spanish  colony  to  the  mother  country 
is  not  broken  but  by  a  boim  fiiiv  importatiork 
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Definitions. 


DIRECTORS.  — See  the  titles  Officers  and  Agents  of  Private  Corpo- 
rations ;  Public  Officers. 

DIRECTORY  STATUTES.  —  See  the  title  Statutes. 

DIRECTORY  TRUSTS.  (See  also  the  title  Trusts  and  Trustees.)  —  A 
directory  trust  is  where,  by  the  terms  of  the  trust,  the  fund  is  directed  to  be 
vested  in  a  particular  manner,  until  the  period  arrives  when  the  trust  is  to 
terminate. ' 

DIRECT  TAX.  (See  also  the  titles  Income  Taxes  :  Taxation.)  —  A  direct 
tax  is  one  demanded  from  the  very  person  who  it  is  intended  or  desired  should 
pay  it.^ 


into  the  United  States,  and  there  is  no  instance 
of  any  importation  having  been  deemed  bota 
Jide  without  landing  the  goods.  For  this  I  re- 
fer to  the  cases  of  The  Immanuel,  2  C.  Rob. 
Ad.Ti.  169,  and  The  William,  5  C.  Rob.  Adm. 
349.  But  it  is  objected  by  the  counsel  for  the 
plaintiff  lhat,  although  the  law  is  now  held  so, 
yet  there  had  been  no  decision  to  that  effect  at 
the  time  of  making  this  insurance,  and  there- 
fore that  ihe  plaintiff  had  nothing  but  the 
orders  in  council  themselv-es  for  his  guide. 
Taking  it  so,  what  is  the  fair  meaning  of  those 
orders  ?  Going  directly  does  not  mean  going 
in  a  direct  course;  that  would  be  an  absurd 
construction,  for  then  nothing  would  be  neces- 
sary to  evade  the  order  but  going  a  little  qut  of 
the  direct  course.  The  meaning  is  going  in  a 
direct  voyage.  The  voyage  may  be  direct  and 
the  course  indirect.  Whether  the  voyage  is 
direct  is  a  matterof  fact  to  be  determined  from 
the  circumstances  of  the  case." 

Same  —  Settlement.  —  A  statute  provided  that 
any  healthy  person  coming  direetly  from 
Europe  should  be  legally  settled  in  the  town- 
ship in  which  he  should  first  settle  and  reside 
for  one  year.  In  construing  this  provision 
the  court,  in  Stillwater  Green,  9  N.  J.  L.  63, 
said:  "The  pauper,  however,  did  not  come 
into  this  sfdte  dirertlij  from  Europe.  He  came 
here  directly  from  the  state  of  New  York,  and 
nearly  two  months  after  he  landed.  It  would 
be  a  perversion  of  language,  and  a  denial  of 
any  signification  or  force  to  the  word  directly, 
to  say  the  case  is  within  that  term  of  settle- 
ment. In  Overseers  of  Poor  Overseers  of 
Poor,  19  Johns.  (M.  Y.)  56,  the  Supreme  Court 
of  .\'ew  York,  on  the  construction  of  their  act, 
substantially  similar  to  our  own,  said:  'The 
coming  directly  from  some  foreign  port  or 
place  into  this  state  means  coming  from  some 
port  or  place  out  of  the  United  States,  without 
passing  through  either  of  the  sister  states,  into 
this  state.'  "  See  generally  the  title  Poor  .\NI) 
Poor  Laws. 

Contract  to  Be  Performed  Directly. —  In  Dun- 
can V.  Topham,  8  C.  B.  225,  65  E.  C.  L.  225,  it 
was  held  that  a  contract  to  be  performed  di- 
rectly meant  to  be  performed  not  within  a 
reasonable  time,  but  speedily,  or  at  least  as 
soon  as  practicable.  Crcssvvell,  J.,  said:  "  I 
agree  with  the  rest  of  the  court  in  thinking 
that  the  rule  should  be  made  absolute.  It  ap- 
pears to  me  that  '  reasonable  time  '  is  a  much 
more  comprehensive  expression  than  directly. 
It  is  true,  as  appears  from  Thompson  v.  (iib- 
son,  8  M.  &  W.  28r,  9  Dowl.  P.  C.  717,  that 
directly  does  not  mean  instanter;  and  it  mav 
be  suljject  to  a  similar  limitation  here.  Hut 
the  e.xpression  '  within  a  reasonable  time.'  in 


this  declaration,  certainly  is  larger  than  is 
w^arranted  by  the  terms  of  the  contract." 

Directly  would  seem  to  mean  less  than  a 
reasonable  time,  but  would  not  necessarily 
mean  immediatelv.  Thompson  7).  Gibson,  8 
M.  %  W.  281. 

Directly  and  Proximately.  —  An  instruction 
given  in  Davis  7.  Spicer,  27  Mo.  App.  2~q,  re- 
quired the  jury  to  find  that  the  plaintiff's  neg- 
ligence directly  contributed  to  his  injury, 
before  they  could,  on  that  ground,  find  for  the 
defendant.  It  was  said  that  "  proximately  " 
is  the  technical  and  more  accurate  word,  and  is 
used  by  text-writers  and  in  the  opinions  of 
courts  generally  where  the  effect  of  the  plain- 
tiff's contributory  negligence  is  scientifically 
discussed,  but  in  this  connection  the  two  words 
are  synonymous. 

An  instruction  which  stated  that  the  negli- 
gence of  the  plaintiff  must  have  contributed 
directly  lo  the  injury  to  excuse  the  defendant 
has  been  held  correct.  The  court  said:  "  The 
word  directly,  used  in  the  instruction,  which 
counsel  insists  vitiates  it,  means  immediately, 
proximately."  Gates  v.  Rarlington,  etc.,  R. 
Co.,  39  Iowa  46. 

Directly  and  Proximately  Used  Sjmonymously.  — 
See  McLean  v.  Burbank,  11  Minn.  277;  Lock- 
hart  -■.  Lichlenthaler,  46  Pa.  St.  164. 

Directly  Injured  —  Eminent  Domain.  —  .\  stat- 
ute provided  for  compensation  to  persons 
directly  injured  by  public  works.  Construing 
this  provision,  the  court  said:  "  Further,  Con- 
gress [in  using  the  term  "  directly  injured  "] 
intended  to  legislate  against  the  claims  for 
damages  not  directly  traceable  to  the  construc- 
tion of  the  work  authorized  by  the  terms  of  the 
law.  In  fact,  the  word  directly,  not  having  a 
technical  significance  in  the  law,  must  be  un- 
derstood in  its  colloquial  sense;  that  is,  the  in- 
jury complained  of  must  have  been  proximate 
and  actual."  Lyons  7).  U.  S.,  26  Ct.  of  CI.  43. 
See  generally  the  title  Eminknt  Domain. 

1.  Deaderick  v.  Cantrell,  10  Yerg.  (Tenn.) 
263. 

2.  South  Nashville  St.  R.  Co.  v.  Morrow,  87 
Tenn.  406. 

Constitutional  Provision.  —  The  Constitution 
of  the  ('ultiil  St'7/,s  provides  that  Congress 
shall  not  lay  direct  taxes  unless  they  are  ap- 
pf)rtioned  among  the  states.  The  meaning  of 
the  term  direct  taxes  as  used  in  this  provision 
has  been  the  subject  of  much  discussion.  Un- 
der the  title  Ta.xation  will  be  found  a  com- 
plete treatment  of  the  topic.  In  the  following 
cases  the  term  direct  taxes  has  been  con- 
strued: Veazie  Bank  -•.  Fenno,  8  Wall.  (U.  S.) 
533;  Hylton  -■.  U.S.,3Dall.(U.  S.)  171;  Pacific 
I)  Ins.  Co.  -•.  Soule,  7  Wall.  (U.  S.)  433;  Springer 
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DISABILITY.  (Sec  also  such  title; 
DlSAHLE,  post^  —  Disability  is  defined 
thing.*  A  disability  is  defined  as  a 
disabled,  incapacity.* 

U.  S.  102  U.  S.  586;  Clarke  v.  Sickel,  14 
Int.  Rev.  Rec.  6;  Scholey  v.  Rew,  23  Wall.  (U. 
S.)  331. 

It  has  been  finally  determined  by  the 
Supreme  Court  of  the  United  States  that  an 
income  tax  is  a  direct  tax.  See  Pollock  v. 
Farmers'  L.  &  T.  Co..  157  U.  S.  429,  158  U.  S. 

60 1 . 

Direct  Taxation  —  English  Statute.  —  A  stamp 

duty  on  exhibits  to  be  used  in  a  case  was  held 
not  to  be  dirrrt  tajr.atioii  within  section  92, 
British  North  America  Act  of  1867.  Selborne, 
L.  C,  rendered  the  opinion  of  the  court,  say- 
ing: "  What  is  the  meaning  of  the  words 
'  direct  taxtitioii  '  ?  Now,  it  seems  to  their 
lordships  that  those  words  must  be  understood 
with  some  reference  to  the  common  under- 
standing of  them  which  prevailed  among  those 
who  had  treated  more  or  less  scientifically  such 
subjects  before  the  act  was  passed.  Among 
those  writers  we  find  some  divergence  of 
view.  The  view  of  Mill,  and  those  who  agree 
with  him,  is  less  unfavorable  to  the  appellant's 
arguments  than  the  other  view,  that  of  Mr. 
McCuIloch  and  M.  Littr6.  It  is,  that  you  are 
to  look  to  the  ultimate  incidence  of  the  tax- 
ation as  compared  with  the  moment  of  time  at 
which  it  is  to  bs  paid;  that  a  direct  tax  is —  in 
the  words  which  are  printed  here  from  Mr. 
Mill's  book  on  political  economy  —  '  one 
which  is  demanded  from  the  very  persons  who 
it  is  intended  or  desired  should  pay  it.'  And 
then  the  converse  definition  of  indirect  taxes 
is,  '  those  which  are  demanded  from  one  per- 
son in  the  expectation  and  intention  that  he 
shall  indemnify  himself  at  the  expense  of  an- 
other.' Well,  now,  taking  the  first  part  of  that 
definition,  can  it  be  said  (hat  a  tax  of  this 
nature,  a  stamp  duty  in  the  nature  of  a  fee 
payable  upon  a  step  of  a  proceeding  in  the  ad- 
ministration of  justice,  is  one  which  is  de- 
manded from  the  very  persons  who  it  is 
intended  or  desired  should  pay  it  ?  It  must  be 
paid  in  the  course  of  the  legal  proceeding, 
whether  that  is  of  a  friendly  or  of  a  litigious 
nature.  It  must,  unless  in  the  case  of  the  last 
and  final  proceeding  after  judgment,  be  paid 
when  the  ultimate  termination  of  those  pro- 
ceedings is  uncertain;  and  from  the  very  na- 
ture of  such  proceedings,  until  they  terminate, 
as  a  rule,  and  speaking  generally,  the  ulti- 
mate incidence  of  such  a  payment  cannot  be 
ascertained.  In  many  proceedings  of  a  friendly 
character  the  person  Who  pays  it  may  be  a 
trustee,  an  administrator,  a  person  who  will 
have  to  be  indemnified  by  somebody  else  after- 
wards. In  most  proceedings  of  a  contentious 
character  the  person  who  pays  it  is  a  litigant 
expecting  or  hoping  for  success  in  the  suit; 
and  whether  he  or  his  adversary  will  have  to 
pay  it  in  the  end  must  depend  upon  the  ulti- 
mate termination  of  the  controversy  between 
them."  Atty.-Gen.  v.  Reed,  L.  R.  10  App.  143. 

1.  Bouvier's  Law  Diet. 

2.  In  Miller  American  Mut.  Acc.  Ins.  Co., 
q2  Tenn.  173,  in  which  case  it  was  held  that  the 
loss  of  a  hand  was  a  disahility. 
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as  Infants  ;  Insanity,  etc.;  and  see 
as  the  want  of  legal  capacity  to  do  a 
deprivation  of  ability,  state  of  being 

Want  of  Power.  —  "'Disability  implies  want 
of  power,  not  want  of  inclination.  It  refers  to 
incapacity,  and  not  to  disinclination.  It  is 
founded  upon  a  want  of  authority  arising  out 
of  some  circumstance  or  other,  notwithstand- 
ing the  presence  of  any  amount  or  degree  of 
willingness  or  disposition  to  act."  People  z'. 
Ulster  County,  32  Barb.  (N.  Y.)  480.  This 
case,  however,  was  reversed  upon  other  grounds 
in  34  N.  Y.  268. 

Limitations  of  Actions.  (See  also  the  title  Lim- 
itations OF  Actions.) — A  statute  provided 
that  if  any  person  entitled  to  bring  an  action 
should  at  the  time  when  the  cause  of  action 
accrued  be  within  the  age  of  twenty-one  years, 
insane,  absent,  or  imprisoned,  such  person 
might  bring  the  action  after  the  disabiUty 
should  be  removed.  In  construing  this  pro- 
vision, the  court  said:  "  It  is  contended  by  de- 
fendant's counsel  that  the  term  disability,  used 
in  this  statute,  means  the  disability  to  bring 
suit,  and  that,  when  the  right  to  bring  suit 
begins,  the  disability  is  removed;  thatinfancy 
is  not  a  disability,  but  an  infant  may  be  dis- 
abled from  bringing  suit;  and  that,  when  a 
guardian  is  appointed,  the  disability  is  re- 
moved, as  then  the  infant  is  in  a  position  to 
bring  and  maintain  his  suit,  and  consequently 
then  the  statute  begins  to  run.  It  is  further 
contended  that  if  this  position  is  not  well  taken 
when  the  guardian  actually  brings  suit  the 
statute  begins  to  run  from  the  date  the  suit  is 
commenced.  We  cannot  agree  with  this  con- 
tention. It  is  evident  that  the  disability 
mentioned  in  the  statute  can  have  no  other 
meaning  than  the  infancy  of  the  party,  and  it 
is  not  removed  until  the  full  period  of  his  non- 
age shall  elapse."  Keating  v.  Michigan  Cent. 
R.  Co.,  94  Mich  220. 

Bouvier's  definition  given  in  the  text  is 
adopted  in  Meeks  r'.  Vassault,  3  Sawy.  (U.  S.) 
206,  where,  in  construing  the  phrase  "  legal 
disability  to  sue,"  in  an  exception  to  a  statute 
of  limitations,  it  is  said:  "  The  disability  may 
relate  to  the  power  to  contract,  or  to  bring 
suits;  and  may  arise  out  of  want  of  sufficient 
understanding,  as  idiocy,  lunacy,  infancy;  or 
want  of  freedom  of  will,  as  in  the  case  of  mar- 
ried women,  and  persons  under  duress;  or  out 
of  the  policy  of  the  law,  as  alienage  where  the 
alien  is  an  enemy,  outlawry,  attainder, 
prcBtnunire,  and  the  like.  The  disability  is 
something  pertaining  to  the  person  of  the 
party  —  a  personal  incapacity  —  and  not  to  the 
cause  of  action  or  his  relation  to  it.  There 
must  be  a  present  right  of  action  in  the  person, 
but  some  want  of  capacity  to  sue." 

In  interpreting  a  similar  provision,  the  court, 
after  quoting  Burrill's  definition,  viz.,  "  an  in- 
capacity of  action  under  the  law,"  "  an  inca- 
pacity to  do  a  legal  act,"  held  that  it  was  too 
narrow;  that  the  term  when  applied  to  one  im- 
prisoned on  a  criminal  charge,  or  to  a  married 
woman,  means  not  the  rfi«af>»7ifj/ which  results 
from  a  suspension  of  civil  rights,  but  that 
which  results  from  duress,  or  the  control  of 
other  persons,  and  that  consequently  the 
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DISABLE  —  DISBURSEMENT. 


Definitions. 


DISABLE.    (See  al.so  Disability,        p.  462.) — See  note  i. 
DISAGREE.    (See  generally  the  titles  JURY  AND  JURY  TRIAL;  VERDICT  ; 
and  see  3  ExcYc.  OF  PLEADING  AND  Practice,  pp.  914,  918.)  — See  note  2. 
DISALLOWANCE.  —  See  note  3. 

DISBAR.  —  Sec  the  title  ATTORNEY  and  Client,  vol.  3,  p.  300. 

DISBURSEMENT.  (See  the  title  EXECUTORS  and  ADMINISTRATORS;  and 
see  Costs,  vol.  7,  p.  871,  and  the  references  there  given.  See  also  the  Encyc. 
OF  Pleading  and  Practice,  vol.  5,  pp.  107,226;  vol.  i,  p.  230.)  —  "Dis- 
bursement "  means  paying  out  or  expending  money  ;  also  the  sum  of  money 
paid  out  or  expended  ;  expenditure.* 


disahility  of  coverture  was  not  removed  b)  an 
act  giving  married  women  the  absolute  con- 
trol of  their  separate  estates  as  though  unmar- 
ried.   VViesner  -•.  Zaun,  39  Wis.  i8g. 

Insolvency.  —  An  agreement  provided  for  the 
contingency  of  a  firm  being  prevented  by 
dlitahUit}!  from  carrying  on  their  business. 
It  was  held  that  the  insolvency  of  the  firm  was 
such  a  disahiliuj.  Montgomery  v.  McGuire, 
25  111.  App.  38. 

Poor  and  Poor  Laws.  —  In  a  statute  providing 
for  the  support  of  the  poor,  disability  has  been 
held  to  include  mental  as  well  as  bodily 
dinahility.  McCaffrey  i-.  Shields,  54  Wis.  651. 
See  generally  the  title  Poor  and  Poor  Laws. 

Pablic  OflB.cers.  —  A  statute  provided  that  in 
the  case  of  death  or  disahility  of  one  or  more 
commissioners  it  should  be  lawful  to  supply 
the  place  so  vacated.  It  was  held  that  dis- 
aiyi'itij  extended  to  resignations.  The  court 
said:  "  The  word  disability  as  here  used  is,  in 
my  opinion,  extensive  enough  to  cover,  and 
was  designed  to  cover,  any  cause  which  pre- 
vented the  commissioners  from  acting.  No 
power  could  compel  them  to  continue  to  art, 
if  they  thought  proper  to  decline.  The  right 
of  resigning  an  office  or  employment  is  uni- 
versally recognized  in  our  practice,  and  seems 
indispensable.  If  accepted  by  a  power  which 
has  a  right  to  fill  a  vacancy,  it  becomes  com- 
ple:e.  and  the  officer  is  held  to  be  no  longer 
capable  of  acting.  There  is  in  such  a  case  a 
disability,  which  may  be  lawfully  supplied." 
State  V.  Newark,  27  N.  J.  L.  197. 

A  statute  provided  that  in  case  of  conviction 
on  impeachment,  failure  to  qualify,,  resigna- 
tion, or  other  disahility  of  the  governor,  the 
president  of  the  senate  should  act.  In  Carr 
V.  Wilson,  32  W.  Va.  429,  it  was  held  that  the 
nondeclaraiion  of  the  result  of  the  election  was 
not  a  disability  of  the  governor.  The  court 
said:  "  It  is  not  like  insanity,  conviction  of 
the  officer  for  crime,  continued  absence,  or 
other  disability  connected  with  the  person 
of  the  governor.  Death,  conviction  on  impeach- 
ment, failure  to  qualify,  or  resignation  would 
produce  a  vacancy;  and  it  would  seem  that  the 
language  '  or  other  disability  '  means  some- 
thing of  a  different  character  from  those  cases 
named — something  attaching  to  the  person  of 
the  governor  and  disabling  him."  See  gen- 
erally the  titles  Govkrnor;  Prm.ic  Officers. 

Civil  Disabilities.  — Civil    disabilities  mean 
disriualilications   created   by  law.     Ingalls  v. 
Cam[)lv;il,  iS  Oregon  465. 
Legal  Disability.  —  See  Lf.gal. 
Total  Disability.  —  See  Total. 
1.  Mayhem.    (See  also  the  title  MAYttF.M.)  — 
In  a  statutory  definition  of  mayhem,  "  wher- 
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ever  the  statute  speaks  of  disabling  a  limb  or 
member,  a  permanent  injury  is  contemplated, 
as  such  was  the  common-law  notion  of  the  ex- 
tent of  the  injury  necessary  to  constitute  a 
mayhem.  A  temporary  disabling  of  a  finger, 
an  arm,  or  an  eye  would  not  be  sufficient  to 
constitute  the  statutory  offense."  Stale  v. 
Briley,  8  Port.  (Ala.)  472. 

An  ear  cannot  be  disabled  within  the  mean- 
ing of  an  act  to  prevent  malicious  disfiguring. 
U.  S.  V.  Askins,  4  Cranch  (C.  C.)  98. 

Same  —  Destroy  and  Disable.  —  In  Tully  v. 
People,  67  N.  Y.  15,  the  word  "  destroy  "  was 
substituted  for  the  statutory  word  disable  in 
an  indictment  for  maj'hem,  and  the  court  held 
that  the  indictment  was  not  defective  by  reaswn 
of  the  substitution,  because  the  word  "  de- 
stroy "  was  more  comprehensive  than  the 
word  disabii'. 

Accident  Insurance.  (See  also  the  title  Ace  i- 
nE.xT  Insurance,  vol.  i,  p.  300.) —  If  a  man  is 
so  disabled  by  an  accident  as  to  be  incapable 
of  following  his  usual  business,  occupation,  or 
pursuits,  he  is  "  wholly  disabled  "  from  fol- 
lowing them,  within  the  meaning  of  a  policy 
of  insurance.  An  attorney  who  is  confined,  by 
injuries  to  his  ankle,  to  his  room,  and  is  un- 
able to  see  his  clients,  is  "  wholly  disabled  " 
from  following  his  usual  occupation.  Ho()i;er 
V.  Accidental  Death  Ins.  Co.,  5  II.  &  N.  546. 

2.  Disagree.  —  A  statute  provided  for  writs  of 
error  in  cases  in  which  the  judges  "  of  any 
court  of  civil  appeals  may  disagree."  In  con- 
struing this  provision,  the  court,  in  Darnell  v. 
Lyon,  85  Tex.  466,  said:  "That  the  wcrd 
disagree  as  here  used  meant  nothing  mere 
than  a  want  of  unanimity  among  the  judges, 
which  is  usually  induced  by  dissent,  is  evi- 
dent, for  the  law  contemplates  that  there  shall 
have  been  a  judgment  rendered  by  which  the 
judgment  of  the  trial  court  is  reversed  and  ihc 
cause  remanded.  This  could  not  occur  if  ilic 
disagreetnetit  contemplated  was  such  that  no 
two  of  the  judges  could  agree  upon  a  judg- 
ment. For  more  than  half  a  century  the 
supreme  court  of  this  state  lias  been  composed 
of  three  judges,  and  no  cause  is  now  remem- 
bered in  which  at  least  two  of  the  judges  were 
not  able  to  agree  upon  a  judgment." 

3.  Disallowance,  —  In  Warner  z'.  Ontagymie 
County.  19  Wis.  611,  it  was  held  that  the  adop- 
tion by  the  supervisors  of  the  leport  of  the 
committee,  advising  the  rejection  of  an  ac- 
count against  the  county,  was  a  dlsallou-ance 
of  the  account. 

4.  Abbott's  Law  Diet. 

Costs.  —  The  jVfiu   York  Code  of  Civil  Pro- 
cedure provides  for  the  recovery,  as  costs,  of 
disbursements,  by  the  successful  party.  It 
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DISCHARGE.  (See  generally  the  titles  HABEAS  CORPUS;  MASTER  AND 
Servani';  I'avment;  Receii'TS;  Release;  Rescission;  Suretyship; 
and  see  ACQUITTAL,  vol.  i,  p.  574.)  — I.  "  Discharge  "  means  the  unlading 
or  delivery  of  a  cargo  from  a  vessel.*  II.  To  discharge  a  right  or  obligation 
is  to  deprive  it  of  its  binding  force,  and  to  discharge  a  person  is  to  release 
him  from  an  obligation  ;  thus  payment  discharges  a  debt,  and  in  the  case  of  a 
guaranty,  an  alteration  of  the  contract,  without  the  consent  of  the  surety,  will 
in  general  discharge  him.  "  Discharge"  is  a  generic  term  ;  its  principal  species 
are  rescission,  release,  accord  and  satisfaction,  performance,  judgment,  com- 
position, bankruptcy,  merger.*    Discharge  by  operation  of  law  is  where  the 


was  held  that  Ainhtiraements  did  not  extend 
beyond  the  due  and  regular  proceedings  in  the 
action.  The  ordinary  expenditures  of  the  par- 
ties are  not  included.  Case  v.  Price,  9  Abb. 
Pr.  (M.  Y.  Supreme  Ct.)  iii.  See  also  Han- 
over -'.  Reynolds,  4  Dein.  (N.  Y.)  385. 

Solicitors'  Disbursements.  —  For  a  construction 
of  this  term,  as  used  in  the  English  Solicitors' 
Act,  see  In  re  Lamb,  23  Q.  B.  Div.  5;  In  re 
Remnant,  11  Beav.  603;  In  re  Haigh,  12  Beav. 
307.    Stroud's  Jud.  Diet. 

Executors  and  Administrators.  —  In  Wright  v. 
Wilkerson,  41  Ala.  267,  it  was  held  that  the 
word  fliabtiritemcnt.s,  as  used  in  a  provision 
regulating  the  compensation  of  administrators, 
meant  money  or  currency  paid  out  in  ex- 
tinguishment of  the  liabilities  of  the  decedent, 
or  some  expenses  of  the  administration. 

Ships  and  Shipping.  (See  generally  the  titles 
MAs  riiR  AND  Servant;  Ships  and  Shipping.) — 
An  unpaid  liability  for  necessaries,  incurred 
by  the  master  of  a  ship,  was  held  a  disburse- 
tnent  within  the  meaning  of  that  term  as  used 
in  the  statute  24  Vict.,  c.  10.  The  Fairport, 
8  Prob.  Div.  48.  See  also  Hamilton  t.  Baker, 
L.  R.  14  App.  2og,  overriiliitg  The  Mary  Ann, 
L.  R.  I  Adm.  &  Eccl.  8.    Stroud's  Jud.  Diet. 

1.  Certain  Logs  of  Mahogany,  2  Sumn.  (U. 
S.)  600. 

Discharge  of  Vessel.  (See  also  the  title  Con- 
tracts OK  Affreightment  and  Charter- 
parties,  vol.  7,  p.  236.) — Freight  was  made 
payable  five  days  after  the  vessel's  return  to, 
and  discharge  in,  the  return  port  of  the  voy- 
age. It  was  argued  that  the  word  discharge 
as  here  used  meant  not  merely  the  unloading 
of  the  brig,  but  the  delivery  of  the  cargo  to  the 
charterer  or  owner  of  the  goods.  The  court 
held,  however,  that  the  word  discharge  meant 
merely  the  unloading  of  the  cargo  from  the 
ship,  without  any  reference  to  the  delivery  to 
the  owner  or  consignee.  The  Bird  of  Paradise, 
5  Wall.  (U.  S.)  557.  See  also  Sears  v.  4,885 
Bags  of  Linseed,  i  Cliff.  (U.  S.)  74;  Certain 
Logs  of  Mahogany,  2  Sumn.  (U.  S.)  589;  The 
Schooner  Volunteer,  i  Sumn.  (U.  S.)  551 ;  Kim- 
ball V.  Ship  .\nna  Kimball,  2  Cliff.  (U.  S.)  16. 

Port  of  Discharge.  (See  also  Port,  and  the 
title  Marine.  Insurance.)  —  "  A  vessel  arrives 
at  a  port  of  discharge  when  she  arrives  at  any 
place  at  which  it  is  usual  to  d tseharge  cargo, 
and  to  which  she  is  destined  for  the  purpose 
of  discharging  cargo.  Upon  her  arrival  at 
that  place  a  policy  insuring  her  until  arrival 
at  a  port  of  discharge  terminates."  Gray,  J., 
in  Bramhall  v.  Sun  Mut.  Ins.  Co.,  104  Mass. 
510,  6  Am.  Rep.  261. 

If  tlie  shipping  articles  are  to  the  final  port 
of  discharge,  the  voyage  is  not  ended  until  the 
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cargo  is  wholly  unladen.    U.  S.  v.  Barker,  5 
Mason  (U.  S.)  404. 
2.  Sweet's  Law  Diet. 

Receipt  —  Forgery.  (See  also  the  title 
Forgery.) — In    Com.  Talbot,    2  Allen 

(Mass.)  161,  it  was  held  that  a  receipt  in  full 
of  all  demands  is  a  discharge  for  money, 
within  the  meaning  of  the  Massachusetts  st  tute 
against  forgery.  The  court  said:  "  This  view 
of  the  statutes  concerning  forgery  shows  that 
the  legislature  deemed  a  receipt  for  money  (not 
an  accountable  receipt)  to  be  a  discharge  for 
money,  and  that  the  insertion  of  the  word  '  re- 
ceipt '  in  the  statutes  was  needless  when  the 
word  discharge  was  used.  Otherwise,  the 
forging  of  so  common  an  instrument  as  a  re- 
ceipt for  money,  in  full  of  all  demands,  has 
been  left  dispunishable,  as  a  statute  offense, 
during  one  hundred  and  forty-eight  ol  the  last 
one  hundred  and  sixty-nine  years." 

In  Com.  V.  Brown,  147  Mass.  585,  it  was 
held  that  an  indictment  {or  iov^mg  a.  discharge 
for  money  would  cover  a  false  receipt  pre- 
sented by  the  defendant  to  a  town  treasurer, 
not  as  an  original  claim,  but  as  a  collateral 
voucher. 

Full  Satisfaction.  —  An  averment  in  a  plea 
that  a  bill  had  been  accepted  "  in  discharge  " 
of  a  debt  was  construed  not  to  mean  in  full 
satisfaction  and  discharge,  but  for  and  on  ac- 
count of  it.  Kemp  v.  Watt,  15  M.  &  W.  672. 

Equalize  and  Discharge. —  In  State  v.  Ormsby 
County,  7  Nev.  393,  it  was  held  that  the 
charge  of  a  supplemental  assessment  is  en- 
tirely different  from  an  equalization  of  the 
same.  The  court  said:  "  The  application 
first  acted  on  was  one  to  equalize;  the  one 
under  review  is  to  discharge ;  two  entirely 
different  propositions.  While,  perhaps,  the 
power  to  discharge  might  include  the  right  to 
equalize,  yet  the  authority  to  equalize  would 
give  no  direct  license  to  discharge." 

Discharge  and  Payment.  (See  also  the  title 
Payment.) — In  Blackwood  v.  Brown,  29 
Mich.  4S4,  it  is  said:  "  This  instruction  treated 
payment  as  synonymous  with  discharge, 
which  we  think  was  error.  By  the  discharge 
of  a  mortgage,  as  the  term  is  commonly 
understood,  a  discharge  of  record  —  some- 
thing that  relieves  the  land  from  the  apparent 
lien  —  is  intended;  not  a  mere  payment  that 
may  rest  for  proof  upon  parol  and  perhaps 
disputed  and  doubtful  testimonv." 

Discharge  Distinguished  from  Postponement. — 
In  /;/  re  Booth,  3  Wis.  107,  Smith,  J.,  says: 
"  If  I  owe  a  note  for  one  hundred  dollars  and 
am  exempted  from  the  payment  for  a  time 
after  it  becomes  due,  am  I  discliarged  from  it? 
/;-<'  ta/rffP  or  in  any  sense?  A  part  of  it  may 
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discharge  takes  place  whether  it  was  intended  by  the  parties  or  not;  thus  if  a 
creditor  appoints  his  debtor  his  executor,  the  debt  is  discharged  by  opera- 
tion of  law,  because  the  executor  cannot  have  an  action  against  himself.* 
III.    A  prisoner  or  defendant  is  discharged  when  he  is  set  at  liberty.* 


be  paid  or  otherwise  satisfied,  and  thus  dis- 
charged, but  being  once  discharged,  it  is  dis- 
charged forever.  A  postponement  is  not  a 
discharge  in  any  sense,  and  it  is  submitted 
that  such  a  use  of  the  word  does  violence  to 
the  language  of  which  it  is  a  part.  To  use  the 
word  in  such  a  sense  is  to  confound  all  distinc- 
tions in  the  use  of  language.  If  this  is  to  be 
considered  a  judicial  interpretation  of  that 
word,  what  consequences  would  ensue?  The 
giving  time  of  payment  would  operate  as  a 
discharge  of  the  debt." 

Discharge  of  a  Guardian.  (See  also  the  titles 
Guardian  and  Ward;  Limit.^tions  of  Ac- 
tions.)—  In  Paine  v.  Jones,  93  Wis.  70,  it  was 
held  that  a  guardian  was  discharged  within  a 
statute  providing  for  the  time  in  which  an  ac- 
tion might  be  brought  on  his  bond  after  his 
discharge,  when  his  guardianship  had  termi- 
nated by  his  ward's  coming  of  age,  although 
there  had  been  no  final  accounting.  See  also 
Loring  v.  Allinc,  g  Cush.  (.Mass.)  68,  in  which 
case  Shaw  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "  The  court  are  of  opinion 
that  by  the  term  discharged,  in  this  statute,  is 
intended  any  mode  by  which  the  guardianship 
is  effectually  determined  and  brought  to  a 
close,  either  by  the  removal,  resignation,  or 
death  of  the  guardian,  the  marriage  of  a 
female  guardian,  the  arrival  of  a  minor  ward 
to  the  age  of  twenty-one,  or  otherwise."  To 
the  same  effect  are  McKim  v.  Mann,  141  Mass. 
508;  Tale  V.  Stevenson,  55  Mich.  320;  Hudson 
V.  Bishop,  32  Fed.  Rep.  519,  35  Fed.  Rep.  820; 
Keed  v.  Ring,  93  Cal.  96;  Seward  v.  Didier,  16 
Neb.  58;  Berkin  v.  Marsh,  18  Mont.  152. 

In  Probate  Ct.  v.  Child,  51  Vt.  82,  the  court 
held  that  the  guardian  was  discharged  at 
latest  when  he  had  settled  his  guardianship 
account  with  the  probate  court,  although  it 
was  questionable  whether  he  was  discharged 
upon  liis  ward's  coming  of  age  alone. 

In  M  irlow  v.  Lacy,  68  Tex  154,  it  was  held 
that  though  the  death  of  the  ward  terminated 
the  representative  relation  which  his  former 
guardian  sustained  to  him,  yet  the  guardian 
was  n  )t  therebv  il lurhn ri/id. 

Executors  and  Administrators.  (See  also  the 
titles  E.XECuroRs  and  Administrators; 
Guardian  and  Ward.)  —  A  statute  provided 
that  an  order  for  the  removal  of  the  property 
of  a  minor  from  the  state  should  be  a  rff.*- 
■clutrge  of  the  e.\ecutor,  administrator,  or  other 
person  in  whose  possession  such  property 
might  be.  In  construing  this  provision  the 
■court  said:  "  The  statute  means,  in  my  opin- 
ion, nothing  m')rc  than  that  the  order  shall 
■discharge  the  administrator,  executor,  or 
other  person  in  whose  possession  the  prooertv 
miy  be,  from  liabilitv  to  any  other  person,  if 
he  pavs  over  or  delivers  to  the  nonresident 
gu  irdian.  The  order  is  made  a  discharge  not 
merely  to  an  executor  or  administrator,  but 
also  to  any  other  person  in  whose  possession 
the  property  may  be.  The  word  discharge  is 
-certainly  not  susceptible  of  any  other  meaning 
than  that  which  I  have  attributed  to  it,  when 
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used  in  reference  to  persons  other  than  execu- 
tors or  administrators.  It  can  only  mean,  in 
reference  to  persons  holding  no  fiduciary  rela- 
tion, that  they  are  discharged  from  liability  to 
others,  and  authorized  to  pay  or  deliver  to  the 
nonresident  guardian."  Carlisle  r.  Tuttle,  30 
Ala.  630. 

1.  See  the  titles  Executors  and  Adminis- 
TR.A.TORS;  Legacies  and  Devises. 

2.  Discharge  of  Prisoner.  —  A  statute  provid- 
ing that  every  indictment  should  be  tried  in 
the  term  in  which  issue  was  joined,  and  if  such 
indictment  was  not  so  tried  the  defendant 
should  be  discharged.  It  was  held  that  dis- 
charge, as  'lere  used,  imported  merely  a  dis- 
charge of  the  prisoner  from  a  recognizance  or 
from  imprisonment  and  not  from  indictment 
or  prosecution.  Apgar  v.  Woolston,  43  N.  J. 
L.  66. 

So  in  State  v.  Garthwaite,  23  N.  J.  L.  144,  it 
was  held  that  discharge  meant  discharge  from 
imprisonment  alone.  The  court  said;  "  The 
term  discharge,  in  its  proper  signification; 
may  import  either  of  these  meanings.  It  may 
mean  a  discharge  from  imprisonment  without 
trial,  a  discharge  from  the  further  prosecution 
of  the  indictment,  or  a  discharge  from  the 
legal  penalty  of  the  crime.  The  section  itself 
throws  no  light  upon  the  true  intent  of  the 
lawmakers.  We  must  look  elsewhere  to  dis- 
cover it." 

Same  —  Malicious  Prosecution.  (See  also  Ac- 
quitted, vol.  I,  p.  573.) — In  an  action  for 
malicious  prosecution,  a  declaration  alleged 
that  the  plaintiff  was  arrested  and  afterwards 
discharged.  It  was  held  that  the  word  dis- 
charged was  not  equivalent  to  acquitted.  The 
court  said:  "  In  Morgan  t\  Hughes,  2  T.  R. 
225,  Mr.  Justice  Duller  makes  the  following 
remark  on  this  subject  (p.  231):  '  Saying  that 
the  plaintiff  was  discharged  is  not  sufficient; 
it  is  not  equal  to  the  woid  "  acquitted,"  which 
has  a  definite  meaning.  When  the  word  "  ac- 
quitted "  is  used,  it  must  be  understood  in  the 
legal  sense;  namely,  by  a  jury  on  a  trial.' 
The  word  discharged,  then,  does  not  import, 
with  requisite  legal  precision,  a  verdict  upon 
trial  />t'r  pais.  Again  (2  Chit.  PI.  302,  note)  it 
is  said  that  '  the  proceedings  in  the  original 
prosecution  are  to  be  described  as  in  the  record 
of  acquittal;'  and  it  will  not  be  pretended 
that  in  the  declaration  before  us  this  rule  has 
been  observed.  A  proper  description  of  ac- 
quittal before  a  petit  jury  is  found  in  Thomas 
V.  De  Graffenreid,  2  Nott  &  M.  (S.  Car.)  144. 
Legitimo  modo  acquielatus."  Law  Franks, 
Clieves  L.  (S.  Car.)  10.  See  generally  the  title 
M  Ai.KTors  Pk<)se<  T HON. 

Same  —  Bemoval.  —  Where  a  statute  allowed 
a  fee  upon  the  discharge  of  a  prisoner,  it  was 
held  that  the  prisoner  was  not  discharged 
when  he  was  merely  removed  from  one  place 
to  another,  but  not  released  from  the  custody 
of  the  law.  The  court  said:  "  In  no  sense 
can  the  term  discharge  apply  to  the  mere 
bringing  up  of  the  prisoner  to  testify  or  to  be 
tried.  He  is  not  by  that  <n»r/i«i-(/<'f/  from  the 
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IV.  A  discharge  in  bankruptcy  is  a  step  following  the  adjudication  in 
bankruptcy,  by  which  the  bankrupt  is  relieved  from  his  debts  provable 
in  bankruptcy.'  V.  A  jury  is  discharged  when  by  reason  of  illness  it  is  dis- 
missed or  sent  away  from  further  attendance  in  court,  because  it  cannot  agree, 
or  because  by  the  sickness  of  a  juryman  or  for  some  other  reason  the  continuance 
of  the  trial  is  rendered  impossible.*  VI.  To  discharge  a  proceeding,  such 
as  an  order  of  the  court,  an  injunction,  rule,  certificate,  process,  etc.,  is  to  set 
it  aside,  either  on  an  application  made  for  that  purpose  to  the  court  in  which 
the  proceeding  is  pending,  or  to  a  court  of  appeal.  VII.  To  discharge  is  to 
explode,  as  powder  ;  to  fire  or  let  off,  as  a  gun.* 

DISCLAIMER.  (See  also  the  titles  Deeds,  ante,  p.  87 ;  Estates  ;  Real 
Property  ;  Waste.)  —  "A  renunciation  by  the  party  of  his  character  of  ten- 
ant, either  by  setting  up  a  title  in  another  or  by  claiming  title  in  himself."* 
A  formal  mode  of  expressing  dissent  by  a  grantee  to  a  conveyance,  before  the 
title  has  become  vested  in  him.® 

Vested  Estate.  —  Where  an  estate,  however,  has  become  vested,  as  where  the 
grantee  assents  to  the  conveyance  to  him  or  where  property  descends  to  an 
heir,  there  can  be  no  disclaimer.® 

DISCLAIMER  (IN  PLEADING).  —  See  6  Encyc.  of  Pleading  and  Prac- 
tice, vol.  6,  p.  721,  title  Disclaimers. 

DISCLAIMER  (IN  PATENT  LAW).  —  See  the  title  Patents. 

DISCLOSE. — ^To  uncover;  to  produce  from  a  state  of  latitancy  to  open 
view  ;  to  reveal ;  to  impart  what  is  secret ;  to  discover ;  to  open  ;  to  make 
known  ;  to  tell  that  which  has  been  kept  concealed.''    The  word  "  disclose  " 


custody  of  the  marshal  or  the  custody  of 
the  law,  or  the  liability  and  detention  under  the 
original  order  or  precept  for  his  commitment; 
but  he  is  brought  into  court  only  for  examina- 
tion and  other  purposes  connected  with  his 
imprisonment,  and  often  without  being  re- 
leased or  discharged  at  all,  and  the  marshal 
has  per  diem  a  compensation  for  that."  Ex  p. 
Paris,  3  Woodb.  &  M.  (U.  S.)  230. 

In  Lee  v.  Ionia  County,  68  Mich.  331,  it  is 
said:  "The  term  'committed'  and  dis- 
charged are  words  of  recognized  legal  mean- 
ing, and  refer  only  to  the  beginning  and  end 
of  the  term  of  imprisonment."  And  it  was 
held  that  charges  by  a  sheriff  for  taking  a 
prisoner  to  court  and  returning  him  to  jail  do 
not  fall  within  the  statute  allowing  a  fee  for 
every  prisoner  committed  to  and  discharged 
from  jail.  See  generally  the  title  Sheriffs, 
Marshals,  and  Constables. 

1.  See  the  title  Insolvency  and  Bankruptcy. 

2.  See  the  title  Jury  and  Jury  Trial. 

3.  To  send  to  another  a  tin  box  containing 
gunpowder  and  detonators,  intended  to  ex- 
plode and  destroy  the  person  opening  the 
same,  is  not  "  an  attempt  to  discharge  loaded 
arms  "  at  one  with  intent  to  murder  within 
the  meaning  of  a  statute  providing  a  penalty 
for  such.  Rex  v.  Mountford,  7  C.  &  P.  242, 
32  E.  C.  L.  502.  See  also  Rex  v.  Harris,  5  C. 
&  P.  159,  24  E.  C.  L.  254. 

4.  Doe  V.  Cooper,  i  M.  &  G.  135,  39  E.  C.  L. 
581;  2  Bl.  Com.  275.  See  also  the  titles  Land- 
lord and  Tenant;  Lease. 

5.  Watson  v.  Watson,  13  Conn.  83.  In  Jack- 
son V.  Richards,  6  Cow.  (N.  Y.)  617,  it  was 
held  that  it  was  essential  to  a  valid  disclaimer 
that  the  case  be  such  that  the  estate  or  thing 
disclaimed  would  pass  but  for  the  disclaimer, 
unless  it  be  made  an  express  condition  of  the 
grant  that  the  grantee  shall  elect. 
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Object.  —  In  Watson  v.  Watson,  T3  Conn.  85, 
it  is  said:  "  The  object  of  a  disclaimer  is  to 
prevent  an  estate  passing  from  the  grantor  to 
the  grantee.  It  is  a  formal  mode  of  expressing 
the  grantee's  dissent  to  the  conveyance  before 
the  title  has  become  vested  in  him.  In  some 
cases  it  may  be  highly  proper;  as  where  a 
deed  is  made  conveying  an  estate  to  one  for 
life,  with  a  remainder  to  another  in  fee. 
Here,  in  the  absence  of  all  evidence  to  the  con- 
trary, the  law  would  presume  the  assent  of  the 
grantee  in  remainder,  upon  delivery  of  the 
deed  to  the  grantee  for  life,  for  the  benefit  of 
both.  But  if  the  remainderman  chooses  not 
to  take  the  estate,  he  may  disclaim,  and 
thereby  remove  all  presumption  of  assent. 
So,  where  a  deed  is  executed  to  several  per- 
sons, and  delivered  to  one  for  the  benefit  of 
all,  if  one  dissents  he  may  disclaim,  and  fur- 
nish evidence  that  his  share  still  remains  in 
the  grantor." 

Kinds.  —  A  disclaimer  may  be  by  record, 
and  sometimes  by  deed  or  ?;?  pais.  Jackson  v. 
Richards,  6  Cow.  (N.  Y.)  617. 

Void  Instrument.  —  Where  a  conveyance  of 
land  is  drawn  and  sealed  but  not  delivered,  it 
is  void,  and  not  a  case  for  disclaimer  on  the 
part  of  the  grantee.  A  written  disclaimer 
therefore  in  such  a  case  is  not  an  instrument 
which  can  be  acknowledged,  or  proved  and  re- 
corded within  the  Registry  Act,  as  it  does  not 
affect  the  title  to  lands  in  any  way.  Jackson 
V.  Richards,  6  Cow.  (N.  Y.)  617. 

6.  Watson  v.  Watson,  13  Conn.  83.  In  that 
case  it  is  said  that  a  grantee  who  has  not  as- 
sented to  the  conveyance,  or  a  devisee,  may 
disclaim,  but  that  a  tenant  by  curtesy  or  an 
heir  may  not. 

7.  Reg.  V.  Skeen,  28  L.  J.  M.  C.  91,  quoting 
from  Johnson's  and  Richardson's  Dictionaries; 
in  which  case  it  was  held  that  a  statement 
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may  admit  of  two  interpretations  —  a  discovery  of  that  which  was  before 
unknown,  and  a  statement  of  that  which  was  known  before;  and  "  we  have  to 
look  in  each  Act  of  ParHament  to  see  in  which  sense  it  is  used  by  the 
legislature."  * 

DISCONTINUANCE.  (See  generally  the  titles  ESTATES;  Real  Prop- 
erty.)—  Formerly,  in  the  law  of  real  property,  discontinuance  was  where  a 
man  wrongfully  aliened  certain  lands  or  tenements  and  died,  whereby  the  per- 
son entitled  to  them  was  deprived  of  his  right  of  entry,  and  was  compelled  to 
bring  an  action  to  recover  them.'*  The  estate  so  aliened  was  good  so  far  as 
the  interest  of  the  alienor  extended.^ 

DISCONTINUANCE  (IN  PRACTICE).  —  See  6  Encyc.  of  Pleading  and 
Practice,  p.  823,  title  Dismissal,  Discontinuance,  and  Nonsuit. 

DISCONTINUANCE  OF  SUITS.  —  See  6  Encyc.  of  Pleading  and  Prac- 
Tici;,  p.  823,  title  Dismissal,  Discontinuance,  and  Nonsuit. 

DISCONTINUE.  (See  also  ABANDON,  vol.  i,  p.  i,  and  references  there 
given  ;  DISCONTINUANCE,  supra.)  —  See  note  4. 

made  by  an  agent  before  a  commissioner  in 
bankruptcy,  of  matter  which  had  been  previ- 
ously known  and  proved  by  evidence  before  a 
magistrate,  before  whom  the  agent  had  been 
charged  with  a  violation  of  good  faith  in  his 
agency,  did  not,  on  his  trial,  bring  him  within 
statutory  protection,  as  showing  that  he  had 
tllscloiied  the  act  before  the  commissioner  pre- 
vious to  being  indicted  for  the  offense.  Lord 
Campbell,  C.  J.,  expressing  the  opinion  of  the 
majority  of  the  court,  said:  "This  question 
depends  upon  the  sense  in  which  the  word  dis- 
close is  used  in  the  proviso  to  the  sixth  section 
of  this  statute.  If  by  '  disclosing  the  act  '  is 
meant  merely  stating  the  guilty  act  and  con- 
fessing it,  whatever  may  be  the  previous  state 
of  knowledge  of  the  creditors,  or  of  the  com- 
missioner of  bankruptcy,  and  whatever  means 
of  proving  the  guilty  act  may  exist,  and 
whatever  steps  may  have  been  taken  and  may 
be  pending  for  prosecuting  and  punishing  the 
offender,  and  although  the  statement  or  con- 
fession may  be  made  while  the  grand  jury  are 
hearing  evidence  in  support  of  the  indictment, 
this  conviction  ought  to  be  quashed.  But 
[quoting  the  definitions  in  the  text]  where  an 
agent  who  has  abused  the  confidence  reposed 
in  him,  and  fraudulently  made  away  with 
property  with  which  he  was  intrusted,  reveals 
what  was  before  unknown  or  incapable  of 
proof,  it  may  be  well  that  for  the  information 
and  advantage  gained  by  his  confession,  he 
should  be  indemnified  against  the  penal  conse- 
quences of  his  misconduct,  which  without  his 
confession  could  not  have  been  proved.  But 
can  it  be  supposed  that  the  legislature  intended 
wantonly  to  extend  the  indemnity  to  cases 
where  there  is  no  merit  whatever  in  the 
accused,  where  he  states  only  what  he  knows 
to  be  already  notorious,  and  where  neither 
civil  nor  criminal  justice  can  be  at  all  advanced 
by  the  alleged  disclosure?  " 

1.  "  We  think  that  it  is  used  in  one  sense  in 
one  set  of  statutes,  and  in  another  sense  in  the 
statute  now  under  consideration."  Lord 
Campbell,  C.  J.,  in  reply  to  Cockburn,  C.  J., 
in  the  above  case.  Reg.  v.  Skeen,  28  L.  J.  M. 
C. 

Dlsclositiii  a  defense  upon  the  merits,"  as 
the  statutory  requisite  for  an  affidavit,  does 
not  mean  "  stating  that  he  has  a  defense  upon 
the  merits,"  but  the  defendant  must  show 


upon  his  affidavit  what  the  nature  of  the  de- 
fense is.  Cockburn,  C.  J.,  says:  "  Consider- 
able light  is  thrown  upon  the  meaning  of  the 
proviso  in  question  by  the  second  section  of 
the  Bills  of  Exchange  Act,  1855.  *  *  * 
Disclosinff  there  manifestly  points  to  some- 
thing more  than  a  mere  statement  of  the  e.xist- 
ence  of  a  defense.  Independently  of  that 
statute,  I  should  have  felt  no  difficulty  in  com- 
ing to  the  conclusion  I  have  stated,  but  with  it 
all  possibility  of  doubt  is  in  my  judgment  re- 
moved." Willes,  J.,  says:  "  It  seems  to  me 
that  disclosing  must  be  construed  to  mean 
what  the  obvious  and  natural  sense  would 
seem  to  indicate,  —  opening  out,  and  letting 
the  judge  see  whether  there  really  is  a  defense 
upon  the  merits."  Whiley  z'.  Whiley,  4  C.  B. 
N.  S.  653,  93  E.  C.  L.  653.  See  also  Warring- 
ton V.  Leake,  11  Exch.  304.  See  generally  I 
Encyc.  of  Pl.  and  Pr.  338. 

2.  Sweet's  Law  Diet.  And  see  also  3  Bl. 
Com.  171.  As  where  a  tenant  in  tail  aliened  a 
large  estate  and  died.  Finch  L.  igo;  3  Bl. 
Com.  171;  Wharton's  Law  Diet.  See  other 
instances,  3  Bl.  Com.  171. 

Abolished.  —  Discontimtance  of  estates  was 
abolished  by  statute.  3  &  4  Wm.  IV.,  c.  27, 
§  39  (1833),  and  8  &  9  Vict.,  c.  106,  §  4  (1845). 

3.  3  Bl.  Com.  171:  Finch  L.  igo. 
Discontinuance  —  Real  Estate.  —  In  Jackson  v. 

Mancius,  2  Wend.  (N.  Y.)  365,  it  is  said:  "  If 
the  conveyance  in  this  case  was  by  feoffment, 
the  injury  is  one  which  is  termed  a  (/i'.«-o»)/iiii<- 
ance,  the  entry  of  the  feoffee  being  lawful  dur- 
ing the  continuance  of  the  particular  estate; 
but  by  his  continuance  in  possession  after  the 
death  of  the  feoffor,  the  legal  estate  of  the  heir 
was  gone,  or  at  least  suspended,  and  for  a 
while  discontinued.  When  the  right  of  entry 
is  thus  lost,  and  the  party  can  only  recover  by 
action,  the  possession  is  said  to  be  discon- 
tinued. By  the  common  law,  the  alienation 
of  a  husband  who  was  seized  in  right  of  his 
wife  worked  a  diseontlnuinice  of  the  wife's 
estate,  till  the  statute  32  Men.  VIII.,  c.  28, 
provided  that  no  act  by  the  iuisband  alone 
should  work  a  discontinuance  oi,  or  prejudice, 
the  inheritance  or  freehold  of  the  wife."  See 
also  the  title  llrsiiAM)  AM)  Wll'K. 

4.  Adverse  Possession.  (Sec  also  the  title  Ad- 
VKKSK  I'l isM  IN,  vol.  I,  p.  787.) — One  does 
not   "  ilisriDitiiiiir    posscssion  "    within  the 
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DISCONTINUOUS  EASEMENTS.  (See  also  the  title  Easements.)  —  A  dis- 
continuous casement  is  "  one  the  use  of  which  can  only  be  had  by  the  inter- 
ference of  man."  * 

DISCOUNT.    (See  also  the  titles  Banks  and  Banking,  vol.  3,  p.  841  ;  Bills 

OF  KXCllANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65;    N.A.TIONAL  BaNKS  ; 

Usury;  Savings  Banks;  Set-off,  Recoupment,  and  Counterclaim.)  — 
By  the  language  of  the  commercial  world,  and  the  settled  practice  of  banks,  a 
discount  by  a  bank  means,  ex  vi  termini,  a  deduction  or  drawback  made  upon 
its  advances  or  loans  of  money,  upon  negotiable  paper  or  other  evidence  of 
debt,  payable  at  a  future  day,  which  are  transferred  to  the  bank.^  The  term 
"discount,"  as  a  substantive,  means  the  interest  reserved  from  the  amount  lent 
at  the  time  of  making  the  loan  ;  as  a  verb,  it  is  used  to  denote  the  act  of  giving 
money  for  a  note  or  bill  of  exchange,  deducting  the  interest.^ 


meaning  of  the  statute  of  limitations,  by  the 
fact  that  acts  of  user  are  committed  upon  land 
which  do  not  interfere  and  are  consistent  with 
the  purpose  to  which  he  intends  to  devote  it. 
Leigh      Jack,  5  Exch.  Div.  264. 

Highways.  (See  generally  the  title  High- 
ways.)—  Establishing  an  alteration  in  a  way 
is  in  law  a  discontinuance  of  the  part  altered. 
Com.  V.  Westborough,  3  Mass.  407;  Com.  v. 
Cambridge,  7  Mass.  163. 

Postal  Boute.  (See  generally  the  title  Postal 
Laws.) — Under  an  act  authorizing  the  post- 
master-general to  discontinue  under  certain 
circumstances  the  postal  service  on  any  route, 
a  "  suspension  "  during  the  civil  war,  at  the 
postmaster-general's  discretion,  of  a  route  in 
certain  rebellious  states,  with  a  notice  to  the 
contractor  that  he  would  be  held  responsible 
for  a  renewal  when  the  postmaster-general 
should  deem  it  safe  to  renew  the  service  there, 
was  held  to  be  a  discontinuance ;  and  where 
the  mail-carrier's  contract  called  for  a  month's 
pay  if  the  postmaster  <iJ.»con<im«ed  the  service, 
it  was  held  that  he  was  entitled  to  the  pay. 
Reeside  v.  U.  S.,  8  Wall.  (U.  S.)  38. 

1.  Morgan      Meuth,  60  Mich.  252. 
Discontinuous  Easement.  —  In  Lampman  v. 

Milks,  21  N.  Y.  515,  it  is  said:  "  Easements 
or  servitudes  are  divided  by  the  civil  code  of 
France  into  continuous  and  discontinuous. 
Continuous  are  defined  to  be  those,  of  which 
the  enjoyment  is  or  may  be  continual,  without 
the  necessity  of  any  actual  interference  by 
man;  as,  a  waterspout,  or  right  to  light  or  air. 
J)isc«ntinuous  are  those,  the  enjoyment  of 
which  can  be  had  only  by  the  interference  of 
man;  as,  rights  of  way,  or  a  right  to  draw 
water." 

2.  Fleckner  z>.  U.  S.  Bank,  8  Wheat.  (U.  S.) 
351;  Nicholson  v.  National  Bank,  g2  Ky.  255; 
Greenville  First  Nat.  Bank  v.  Sherburne,  14 
111.  App.  570;  Youngblood  v.  Birmingham 
Trust,  etc.,  Co.,  95  Ala.  521,  quoting  5  Am. 
AND  Eng.  Encyc.  of  Law  (ist  ed.)  678,  679. 

3.  State  V.  Boatmen's  Sav.  Inst.,  48  Mo.  191; 
Saltmarsh  v.  Planters',  etc..  Bank,  \\  Ala. 
677. 

Other  Definitions. — In  Bouvier's  Law  Diction- 
ary, discount  is  defined  to  be  interest  reserved 
from  the  amount  lent  at  the  time  of  making  a 
loan.  Eastin  Cincinnati  Third  Nat.  Bank, 
(Ky.  1897)  42  S.  W.  Rep.  1116,  And  discount 
also  signifies  the  act  of  buying  a  bill  of  ex- 
change or  promissory  note  for  a  less  sum  than 
that  which,  upon  its  face,  is  payable.  Bou- 
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vier's  Law  Diet.,  /oUorve J  in  Pape  v.  Capital 
Bank,  20  Kan.  451. 

The  Century  Dictionary  defines  discount, 
in  finance:  "  To  purchase  or  pay  the  amount 
of  in  cash,  less  a  certain  rate  per  cent.,  as  a 
promissory  note,  bill  of  exchange,  etc.,  to  be 
collected  by  the  discounter  or  purchaser  at 
maturity.  *  *  *  Bank  discount  is  simple 
interest  paid  in  advance,  and  reckoned,  not  on 
the  sum  advanced  in  the  purchase,  but  on 
the  amount  of  the  note  or  bill."  Followed  in 
Eastin  v.  Cincinnati  Third  Nat.  Bank,  (Ky. 
1897)42  S.  W.  Rep.  1116. 

To  discount  means  to  lend  or  advance  the 
amount  of  a  security,  deducting  interest. 
Com.  V.  Commercial  Bank,  28  Pa.  St.  396. 

In  Carolina  Sav.  Bank  v.  Parrott,  30  S. 
Car.  61,  it  is  said:  "  It  is  true  that  in  dis- 
counting a  note  in  bank  the  parties  may 
arrange  that  the  interest  shall  be  paid  in  ad- 
vance, which,  as  we  believe,  is  usually  done 
by  the  borrower  receiving  that  much  less 
money.  This  is  the  very  meaning  of  the 
word  discount,  which  is  defined  to  be  to  lend 
money,  deducting  interest  at  the  time  of  the 
loan. ' ' 

In  National  Bank  v.  Johnson,  104  U.  S.  276, 
it  is  said:  "  Discount,  as  we  have  seen,  is  the 
difference  between  the  price  and  the  amount 
of  the  debt,  the  evidence  of  which  is  trans- 
ferred. That  difference  represents  interest 
charged,  being  at  some  rate  according  to 
which  the  price  paid,  if  invested  until  the 
maturity  of  the  debt,  will  just  produce  its 
amount.  And  the  advance,  therefore,  upon 
every  note  discounted,  without  reference  to 
its  character  as  business  or  accommodation 
paper,  is  properly  denominated  a  loan,  for 
interest  is  predicable  only  of  loans,  being  the 
price  paid  for  the  use  of  money." 

In  Bobo  V.  People's  Nat.  Bank,  92  Tenn. 
444,  it  is  said:  "  Discounting  notes  consists  in 
advancing  money  upon  them,  deducting  the 
interest,  and  receiving,  retaining,  or  reserving 
the  same  in  advance;  that  is  to  say,  the  notes 
are  made  for  certain  amounts,  running  a  cer- 
tain time  to  maturity;  the  interest  or  discount 
is  deducted  at  the  time  the  notes  are  made, 
from  their  face,  and  the  net  proceeds  only  are 
placed  to  the  credit  of  the  borrower." 

In  Dawley  Wheeler,  52  Vt.  576,  it  is  said: 
"  By  '  discounting  a  proportional  amount  of 
the  interest  that  shall  have  been  paid  in  ad- 
vance,' was  meant  that  a  deduction  of  so  much 
should  be  made  from  the  face  of  the  note. 
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Discount  and  Loan.     (See  also  LOAX.) 

This  is  the  ordinary  meaning  of  discount  and 
discountitig,  especially  as  used  by  banks  and 
in  banking  business." 

Discount  and  Commission. —  Upon  the  forma- 
tion of  a  company,  a  broker  offered  to  under- 
write ten  thousand  shares  of  the  company  at 
fifteen  per  cent  discount.  It  was  held  that  the 
word  discount  in  the  agreement  must  be  con- 
strued to  mean  commission,  so  that  the  agree- 
ment was  not  to  issue  the  shares  at  a.  discount. 
In  re  Licensed  Victuallers  Mut.  Trading 
Assoc.,  42  Ch.  Div.  i. 

An  internal  revenue  act  authorized  the  com- 
missioner to  sell  adhesive  stamps  therein  pro- 
vided for,  and  to  make  an  allowance  to 
purchasers  of  not  exceeding  five  per  cent  as 
commission,  with  a  proviso  that  the  proprie- 
tors of  proprietary  articles  named,  who  should 
furnish  their  own  dies  or  designs,  should  be 
allowed  a  discount  of  five  or  ten  per  cent,  ac- 
cording to  the  amounts  purchased.  In  con- 
struing this  provision,  the  court  in  Swift  v. 
U.  S.,  18  Ct.  of  CI.  57,  said:  "  The  two 
words,  '  commission  '  and  discount,  are  not 
synonymous.  They  are  similar,  but  not  iden- 
tical. '  Commission,'  in  its  technical  as  well 
as  in  its  ordinary  sense,  generally  signifies  a 
percentage  upon  the  amount  of  money  in- 
volved in  the  transaction;  as  distinguished 
from  discount,  which  is  a  percentage  taken 
from  the  face  value  of  the  security  or  property 
negotiated." 

In  Weckler  v.  Hagerstown  First  Nat.  Bank, 
42  Md.  592,  it  was  held  that  a  national  bank 
had  no  authority  to  engage  in  the  business  of 
selling  the  bonds  of  railroad  companies  on 
commission.  The  court  said;  "  The  ordinary 
meaning  of  the  term,  to  discount,  is  to  take 
interest  in  advance,  and  in  banking  is  a  mode 
of  loaning  money.  It  is  the  advance  of  money 
not  due  till  some  future  period,  less  the  inter- 
est which  would  be  due  thereon  when  pay- 
able. *  *  *  No  construction  can  be  given 
to  these  terms  as  used  in  this  statute  so  broad 
as  to  comprehend  the  authority  to  sell  bonds 
for  third  parties  on  commission  or  engage  in 
business  of  that  character." 

Interest  Taken  at  Termination  of  Loan,  — 
Loaning  money  on  notes,  when  the  interest  is 
taken  at  the  termination  instead  of  the  com- 
mencement of  the  loan,  was  held  within  a 
prohibition  against  "  discounting  notes." 
Fulton  Bank  v.  Benedict,  i  Hall  (N.  Y.)  556. 
Compare  Bailey  v.  Murphy,  Walk.  (Mich.) 
425,  set  out  infra. 

Examples.  —  A,  to  whom  B  was  indebted, 
received  a  bill  from  B  "  to  get  discounted  or 
return  on  demand."  A  sent  the  bill  to  C  with 
directions  to  place  it  to  A's  account  with  C; 
which  C  did,  minus  the  discount.  It  was  held 
in  trover  for  the  bill  by  B  against  A,  that  this 
was  substantially  a  discounting  of  the  bill  by 
A,  and  that  A  was  entitled  to  a  verdict  under 
a  plea  of  "  not  possessed,"  Wilkinson  -'. 
Whalley,  5  M.  &  G.  590,  44  E.  C.  L.  311. 

A  l)ank  charier  provided  that  certain  notes 
and  bills  of  exchange  should,  when  dis- 
counted, be  upon  the  footing  of  foreign  bills 
of  exchange.  It  was  held  that  a  note  was  dis- 
counted when  the  bank  deducted,  in  advance, 
from  the  face  value  of  the  note,  the  interest 


—  To  discount  paper,  as  understood  in 

until  maturity.  Eastin  Cincinnati  Third 
Nat.  Bank,  (Ky.  1897)42  S.  W.  Rep.  1115. 

But  an  advance  upon  a  note  of  a  sum  of 
money  equal  to  the  face  of  it,  without  deduct- 
ing any  interest,  or  receiving  anj-  payment  of 
interest,  is  not  a  discount  of  the  note.  Noble 
V.  Cornell,  I  Hilt.  (N.  V.)  102. 

Collateral,  —  Where  A  held  two  notes  as  col- 
lateral security  for  a  debt  against  an  insurance 
company,  and  B,  having  a  claim  against  the 
company,  paid  the  debt  to  A  and  took  both 
notes,  crediting  the  balance  over  and  above 
the  amount  due  A  to. the  company,  this  was 
held  not  a  discounting  of  the  note,  within  the 
meaning  of  an  act.  The  court  said:  "As 
that  section  relates  solely  to  banking  com- 
panies, its  terms  should  of  course  be  inter- 
preted according  to  their  ordinary  use  in  the 
business  of  banking.  The  discounting  of  a 
note  by  a  bank  is  understood  to  consist  in  the 
lending  of  money  upon  it,  and  deducting  the 
interest  or  premium  in  advance.  Webster's 
Dictionary."  City  Bank  v.  Bruce,  17  N.  Y. 
515- 

Transfer  of  Title, —  In  U.  S.  v.  Fay,  9  Port. 
(Ala.)  469,  it  is  said-  "And  the  term  dis- 
counted, as  employed  in  the  bill  of  exceptio.ns, 
signifies  '  an  advance  of  a  sum  of  money,  less 
than  that  expressed  in  the  note,  on  the  payee's 
transferring  the  title  to  the  same  10  the  bank." 

Stock.  — "A  loan  or  discount  on  a  pledge  of 
stock  is  an  expression  of  mercantile  origin, 
and  is  understood  to  mean  a  loan  or  discount 
where  the  stock  of  the  person  for  whose  benefit 
it  is  made,  or  that  of  another,  is  expressly  and 
specifically  pledged  at  the  lime  for  its  repay- 
ment. It  would  seem  to  imply,  also,  that  that 
should  be  the  only  security  then  given." 
Vansands  v.  Middlesex  County  Bank,  26 
Conn.  158.    See  generally  the  titles  Pledge 

A.NI)  C()LI.ATEK.\L  SK(  t:RrrV;  S'TOCK. 

Taking  Interest  in  Advance.  —  Where  it  was 
provided  in  the  charter  of  .-i  corporation  estab- 
lished for  the  purpose  of  loaning  money,  that 
"  nothing  therein  contained  should  be  con- 
strued to  authorize  the  company  to  discount 
notes,  or  exercise  any  banking  privileges 
whatever,"  it  was  held  that  the  taking  of  a 
note  for  the  sum  loaned,  and  the  receiving  of 
the  interest  on  that  sum  in  advance,  for  the 
period  of  the  loan,  was  thereby  prohibited; 
and  there  could  be  no  recovery  on  a  note  thus 
discounted.  The  Philadelphia  Loan  Co. 
Towner.  13  Conn.  249.  It  that  case  the  court 
said:  "  The  question  is,  was  this  a.  discount- 
ing of  notes?  It  was  formerly  held,  that  the 
reception  or  reservation  of  interest  in  advance 
was  usury.  Barnes  v.  Worlich,  Cro.  Jac.  25, 
Yelv.  31,  Bulst.  17,  Noy  41.  This  rule  has 
been  relaxed  in  modern  times,  as  it  respects 
bills  of  exchange  and  banking  transactions. 
Lloyd  q.  t.  Williams,  2  W.  Bl.  793;  Floyer 
V.  Edwards,  Cowp.  112;  Manhattan  Co.  71.  Os- 
good, 15  Johns.  (N.  Y.)  168.  And  although 
the  iliscouniing  of  notes  or  bills,  in  its  most 
comprehensive  sense,  may  mean  lending 
money  and  taking  notes  in  payment,  as  is  said 
in  New  York  I'ircmen  Ins.  Co.  t.  Ely,  2  Cow. 
(N.  Y.)69g;  yet  it  is  believed  that  in  its  more 
ordinary  sense  the  discounting  of  notes  or 
bills  means  advancing  a  consideration  for  a 
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the  business  of  banking,  is  only  a  mode  of  loaning  money,  with  the  right  o 
taking  the  interest,  allowed  by  law,  in  advance.' 

Discount  and  Purchase. — ^  Thus  it  has  been  held  in  a  number  of  cases  that, 
discount  is  but  a  species  of  loan,  the  term  did  not  include  purchase ;  th 


bill  or  note,  doductinjj  or  discomititif/  the  in- 
terest which  will  accrue  for  the  time  the  note 
has  to  run.  The  taking  of  interest  in  advance 
is  called  iliscount;  as  where  Lord  Alvanley 
says:  '  If  iliscount  be  taken  upon  an  advance 
of  money  without  the  negotiation  of  a  bill  of 
exchange,  it  will  amount  to  usury,'  Marsh  v. 
Martindale,  3  B.  &  P.  158;  or  as  where  Lord 
Kenyon  says:  '  The  defendant  did  not  receive 
all  the  money  which  was  due  upon  the  note; 
the  (liscoitnt  was  deducted.'  Parker  v.  Nor- 
ton, 6  T.  k.  690." 

Building  and  Loan  Associations.  (See  also  the 
title  Building  and  Ldan  Associations,  vol.  4, 
pp.  1018,  1071.)  —  A  building  and  loan  associa- 
tion made  a  loan  to  one  not  a  member,  and 
took  his  note  therefor,  bearing  interest;  the 
face  value  of  the  note  was  for  the  amount  of 
the  loan  and  two  per  cent  per  month  from  the 
date  of  the  note  and  for  the  time  the  note  was 
to  run.  This  was  held  a  discount.  The  court 
said:  "  The  contention  is,  that  by  the  terms 
discount  and  '  banking,'  as  used  in  our  consti- 
tution and  laws,  is  meant  bank  discount;  that 
bank  discount  is  a  certain  per  cent  deducted 
from  the  face  value  of  a  negotiable  instrument 
transferred  to  the  bank,  the  bank  paying  the 
remainder  of  the  face  value,  less  the  per  cent 
deducted,  and  is  equal  to  interest  paid  in  ad- 
vance, etc. ;  that  there  can  be  no  discount  un- 
less there  is  deduction;  that  to  add  in  the 
interest  —  the  unearned  increment,  so  to  speak 
—  and  put  it  into  the  face  of  the  note,  and  then 
pay  for  said  note  a  sum  less  said  interest,  is  an 
addition,  and  not  a  deduction,  and  conse- 
quently not  a  discount.  Several  of  the 
authorities  cited  would  seem  to  warrant  this 
restricted  meaning  to  the  word  discount,  and 
may  be  found  cited  by  Mr.  Bouvier  in  his 
Law  Dictionary."  After  citing  authorities 
from  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.), 
pp.  629,  680,  the  court  concluded:  "  Without 
further  discussion  upon  this  branch  of  the 
case,  we  hold  that  the  law  when  applied  to 
the  facts  set  forth  in  defendant's  plea  made 
the  transaction  a  discountint)  one,  and  as  such 
obnoxious  to  our  constitution  and  laws." 
Anderson  v.  Cleburne  Bldg.,  etc.,  Assoc., 
4  Tex.  App.  Civ.  Cas.,  §  174. 

In  Schober  v.  Accommodation  Sav.  Fund, 
etc..  Assoc.,  35  Pa.  St.  223,  it  was  held  that  a 
loan  by  a  saving  fund  society  to  one  of  its 
members,  for  which  security  was  given,  de- 
ducting the  premium  agreed  upon  for  the  sum 
advanced,  was  not  a  discount  within  the  pro- 
hibition against  "  discounting  privileges  "  in 
the  constitution.  The  court  said:  "  The  in- 
quiry is,  how  was  it  [i.  c,  discount^  understood 
by  the  framers  of  the  constitution?  Did  they 
contemplate  a  prohibition  of  anything  which 
had  ever  been  called  a  discount,  or  which 
makes  up  any  of  the  definitions  of  the  word  to 
be  found  in  our  dictionaries?  Did  they  intend 
to  prevent  a  corporation  from  selling  any  of 
its  property,  and  throwing  off  a  portion  of  the 
price  for  present  payment?  Yet  such  a  trans- 
action is  discounting  in  one  sense  of  the  term. 
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as  a 
that  is 

Did  they  intend  to  prevent  a  corporation  from 
making  a  deduction  from  a  sum  due  by  a 
debtor  in  consideration  of  his  paying  the 
remainder  before  it  became  due?  This,  too, 
is  in  one  sense  discounting.  It  is  too  evident 
to  admit  of  a  doubt,  that  the  constitutional 
provision  had  in  view  the  banking  or  discount- 
ing which  was  customary  at  the  time  it  was 
framed.  The  framers  used  the  word  dis- 
counting in  its  banking  sense.  It  was  then, 
as  it  is  now,  a  well-known  fact  that  bank  dis- 
counting in  this  country  has  always  been  con- 
ducted by  the  deduction  of  the  interest  at  the 
time  the  money  is  loaned,  and  has  been  con- 
fined to  dealing  in  promissory  notes,  bills  of 
exchange,  or  other  negotiable  paper.  It  has 
always  been  the  buying  of  bills  of  exchange, 
promissory  notes,  or  negotiable  paper  for  less 
than  its  face." 

1.  Discount  and  Loan  Synonjrmous.  —  Penn 
Mut.  Ins.  Co.  V.  Carpenter,  40  Ohio  St.  265; 
National  Bank  v.  Johnson  104  U.  S.  276; 
Com.  V.  Commercial  Bank,  28  Pa.  St.  396. 

"  The  word  discount  does  not  necessarily 
imply  a  purchase  and  sale.  It  is  quite  as  con- 
sistent with  a  loan  upon  the  security  of  the 
notes  of  a  third  party  as  with  the  sale  of 
them."  In  re  Weeks,  8  Ben.  (U.  S.)  265,  13 
Nat.  Bank  Reg.  263. 

Mortgage.  —  In  Bailey  v.  Murphy,  Walk. 
(Mich.)  425,  it  is  said:  "A  loan  or  discount  is 
an  advance  of  money  to  be  repaid  at  a  future 
day.  When  the  interest  is  taken  in  advance, 
it  is  a  discount;  but  when  it  is  to  be  paid  at 
the  expiration  of  the  credit,  or  quarterly,  or 
yearly,  where  an  extended  credit  is  given,  it 
is  a  loan."  In  that  case  it  was  held  that  a 
mortgage  for  a  pre-existing  debt  is  neither  a 
loan  nor  a  discount,  as  it  wants  the  chief  in- 
gredient of  a  loan  or  discount,  viz.,  an  advance 
of  money.  In  State  z'.  Boatmen's  Sav.  Inst., 
48  Mo.  191,  it  is  said:  "A  distinction  is  thus 
sought  to  be  dra^wn  between  loans  and  dis- 
counts  as  regards  the  charter  restrictions  upon 
the  reservation  of  interest.  *  *  *  The 
term  discount,  as  a  substantive,  means  the 
interest  reserved  from  the  amount  lent  at  the 
time  of  making  the  loan;  as  a  verb  it  is  used 
to  denote  the  act  of  giving  money  for  a  note 
or  bill  of  exchange,  deducting  the  interest. 
In  a  discount  the  interest  is  reserved,  or  col- 
lected in  advance;  while  in  ordinary  loans  the 
interest  is  paid,  or  agreed  to  be  paid,  after  it  is 
earned.  In  either  case  the  transaction  consti- 
tutes a  loan." 

In  Youngblood  v.  Birmingham  Trust,  etc., 
Co.,  95  Ala.  523,  it  is  said:  "  The  terms  dis- 
count and  '  loan  '  are  employed  in  the  books 
indiscriminately  and  synonymously  in  all 
cases  where  compensation  for  the  use  of 
money  advanced  is  retained  out  of  the  gross 
sum  at  the  time  of  the  advancement.  Thus  it 
is  said:  'Discounting  or  loaning  money, 
with  a  deduction  of  the  interest  in  advance,  is 
a  part  of  the  general  business  of  banking,'  etc. 
2  Am.  and  Eng.  Encyc.  of  Law,  p.  92." 

In  Freeman  v.  Brittin,  17  N.  J.  L.  206,  the 
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to  say,  that  a  power  to  discount  would  not  authorize  the  outright  purchase  of 
negotiable  paper,  nor  a  prohibition  against  discounting  forbid  it.*  Unless, 
however,  by  the  context  or  otherwise  it  appears  that  the  term  was  used  in 
this  restricted  sense,  it  would  seem  that  "discount"  may  well  mean  either  a 
purchase  or  loan  at  discount.* 


court  said:  "  Every  discount  of  a  bill  or  note 
is  a  loan,  and  includes  a  contract  for  forbear- 
ance. I  use  the  term  discotint  here,  in  its 
appropriate  mercantile  sense,  as  distinguished 
from  a  sale,  of  a  note  or  bih  —  a  distinction 
which  I  shall  attempt  to  illustrate  hereafter. 
In  Auriol  v.  Thomas,  2  T.  R.  52:  Hammett  v. 
Yea,  I  B.  &  P.  144;  Marsh  v.  Martindale,  3  B. 
&  P.  154;  and  in  almost  all  the  English  cases 
I  have  looked  into,  the  discounting  of  a  bill  or 
note  is  spoken  of  and  treated  both  by  courts 
and  counsel,  as  including  in  it,  ex  vi  termini, 
a  contract  for  a  loan.  Mr.  Byles  in  his  treatise 
on  Bills,  p.  72  (Law  Lib.,  vol.  16),  says:  '  The 
ordinary  transaction  of  discounting  a  note  is  a 
lending,  within  the  statute.'  " 

1.  Discount  Held  Not  to  Include  Purchase.  — 
Fleckner  v.  U.  S.  Bank.  8  Wheat.  (U.  S.)  338; 
Weckler  v.  Hagerstown  First  Nat.  Bank,  42 
Md.  592;  Lazear  v.  National  Union  Bank,  52 
Md.  124;  Rochester  First  Nat.  Bank  v.  Pier- 
son,  24  Minn.  140;  Farmer's,  etc..  Bank  v. 
Baldwin,  23  Minn.  ig8;  Freeman  v.  Brittin, 
17  N.  J.  L.  206;  Talmage  v.  Pell,  7  N.  Y.  328; 
Smith  V.  Exchange  Bank,  26  Ohio  St.  141; 
Niagara  County  Bank  v.  Baker,  15  Ohio  St. 
68. 

In  Niagara  County  Bank  v.  Baker,  15  Ohio 
St.  87,  it  was  held  that  a  power  given  to  a  cor- 
poration by  statute,  to  carry  on  the  business  of 
banking  by  discounting  bills,  notes,  and  other 
evidences  of  debt,  was  not  a  power  to  buy 
promissory  notes,  but  to  loan  money  upon  the 
paper  described.  The  court  said:  "A  dis- 
count may  be  a  loan,  but  every  loan  is  not  a 
discount;  and  there  is  nothing  inconsistent  in 
the  fact  that  the  bank  was  expressly  author- 
ized to  make  loans  in  either  way.  But  the 
naked  power  to  discount  paper  is  not  given; 
it  is  the  power  to  carry  on  the  business  of 
banking  by  (among  other  things)  discounting 
bills,  notes  and  other  evidences  of  debt.  And 
the  question  is,  what  is  discounting  paper,  as 
understood  in  the  business  of  banking?  " 
And  the  court  was  of  the  opinion  that  to  dis- 
count paper,  as  understood  in  the  business  of 
banking,  was  only  a  mode  of  loaning  money. 

"  It  is  true  that  the  term  discount  may, 
in  a  general  sense,  be  understood  as  a  counting 
off,  an  allowance,  or  deduction,  made  from  a 
gross  sum  on  any  account  whatever.  But  in 
the  section  under  consideration  the  term  is 
evidently  used  in  a  more  limited  and  technical 
sense.  It  is  applied  in  the  proviso  to  transac- 
tions in  which  the  bank  may  take  interest  in 
advance.  The  power  to  discount  promissory 
notes,  upon  banking  principles  and  usages,  is 
given  in  terms  as  distinct  from,  and  additional 
to,  the  power  to  buy,  sell,  and  negotiate  prom- 
issory notes,  which  is  also  given  in  terms,  and 
is  unqualified."  Dunkie  v.  Renick,  6  Ohio  St. 
534.  535.  arising  on  the  construction  of  a  stat- 
ute against  usury. 

The  power  to  carry  f)n  the  business  of  bank- 
ing by  discounting  bills,  notes,  and  other  evi- 
dences of  debt,  was  held  not  a  power  to  buy 
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such  securities,  but  to  loan  money  thereon, 
with  a  right  to  take  lawful  interest  in  advance. 
Farmers',  etc..  Bank  v.  Baldwin,  23  Minn. 
198.  The  court  said;  "  Discotinting  a  note 
and  buying  it  are  not  identical  in  meaning,  the 
latter  expression  being  used  to  denote  the 
transaction  '  when  the  seller  does  not  indorse 
the  note,  and  is  not  accountable  for  it.' 
I  Bouv.  Law  Diet.,  title  Discount,  citing 
Pothier  De  I'Usure  128.  And  it  is  admitted 
that  such  was  the  character  of  the  transaction 
in  this  case.  In  view  of  this  understanding  of 
the  functions  of  a  bank  of  discount,  the  legal 
signification  attached  to  the  word  discount, 
and  the  distinction  between  it  and  the  word 
'  purchase,'  when  applied  to  the  business  of 
banking,  it  is  obvious  that  the  power  '  to  carry 
on  the  business  of  banking  by  discounting 
notes,  bills,  and  other  evidences  of  debt,'  is 
only  an  authority  to  loan  money  thereon,  with 
the  right  to  deduct  the  legal  rate  of  interest  in 
advance." 

2.  Discount  Held  to  Include  Ftirchase.  —  Dan- 
forth  V.  National  Stale  Bank,  48  Fed.  Rep. 
274;  Saltmarsh  v.  Planter's,  etc.,  Bank,  14 
Ala.  677;  Greenville  First  Nat.  Bank  v.  Sher- 
burne, 14  111.  App.  566;  Pape  V.  Capital  Bank, 
20  Kan.  440;  Prescott  Nat.  Bank  v.  Butler, 
157  Mass.  548;  People  v.  Oakland  County 
Bank,  I  Dougl.  (Mich.)  282;  Salmon  Falls 
Bank  v.  Leyser,  116  Mo  6g;  Smith  v.  Ex- 
change Bank,  26  Ohio  St.  141. 

In  Tracy  v.  Talmage,  18  Barb.  (N.  Y.)  456, 
the  court  said:  "  Now  to  discount  includes  to 
buy,  for  discounting  in  most  cases  is  but  an- 
other term  lor  buying  at  a  discount,"  and  this 
proposition  is  ciUd  with  approval  in  Atlantic 
State  Bank  \v.  Savery,  82  N.  Y.  291.  And  in 
Niagara  County  Bank  v.  Baker,  15  Ohio  St. 
85,  it  is  said:  "  It  is  also  undeniably  clear, 
that  the  term  discount,  when  used  in  a  general 
sense,  is  equally  applicable  to  either  business 
or  accommodation  paper,  and  is  appropriately 
applied  either  to  loans  or  sales  by  way  of  dis- 
count, when  a  sum  is  counted  off,  or  taken 
from  the  face  or  amount  of  the  paper,  at  the 
time  the  money  is  advanced  upon  it,  whether 
that  sum  is  taken  for  interest  upon  a  loan,  or 
as  the  price  agreed  upon  a  sale.  And  in 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  338, 
it  is  said:  "  That  there  might  be  a  purchase 
by  way  of  discount."  In  Greenville  First 
Nat.  Bank  v.  Sherburne,  14  111.  App.  566,  the 
court  expressed  the  opinion  that  "  a  purchase 
may  be  made  by  way  of  discount  equally  as 
well  as  a  loan  may  be  made  by  way  of  dis- 
count." In  Brown  z.  National  State  Bank,  3 
U.  S.  App.  17,  it  is  said:  "  Upon  the  score, 
then,  of  judicial  authority,  the  conclusion  is 
well  warranted  that  in  the  business  of  bank- 
ing, discount  in  the  ordinary  acceptation  of 
the  term  includes  what  is  called  purchase." 

Under  the  general  power  of  discounting 
negotiable  notes,  granted  by  the  corporation 
law  to  savings  associations,  such  institutions 
have  the  power  to  purchase  such  notes. 
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Indorsement.  —  Some  authorities  have  held  that  the  distinction  between  the 
sale  and  discount  of  a  bill  or  note  is,  that  in  the  former  case  the  instrument  is 
delivered  without  indorsement,  or  with  a  qualified  indorsement,  while  in  the 
latter  it  is  indorsed.* 

Distinguished  from  Set-off.  —  A  discount,  as  distinguished  from  a  set-off,  is  a 
ritjiu  which  the  debtor  has  to  an  abatement  of  the  demand  against  him,  in 
consequence  of  a  partial  failure  of  the  consideration,  or  on  account  of  some 
cquil\-  arising  out  of  the  transaction  on  which  the  demand  is  founded.* 

DISCOVERT.  —  "  Discovert  "  means  not  covert,  unmarried  ;  an  unmarried 
woman  ov  widow;  one  not  within  the  bonds  of  matrimony.'* 

DISCOVERY.  —  See  also  the  title  Depositions,  anU;  and  see  6  Encyc.  OF 
Pleading  and  Practice,  p.  728.)    See  note  4. 


Pape  Capitol  Bank,  20  Kan.  440.  The 
court  said:  "The  ierm  discount  hif/  includes 
purchase  as  well  as  loan.  '  To  discount,  sig- 
nifies the  act  of  buying  a  bill  of  exchange  or 
promissory  note  for  a  less  sum  than  that  which 
upon  its  face  is  payable.'  I  Bouvier's  Law 
Diet.,  title  Discount." 

Taking  uncurrent  bank  bills  "  at  less  than 
their  face  may  be  properly  termed  discounting 
them.  It  is  taking  them  at  a  discount." 
People  V.  Metropolitan  Bank,  7  How.  Pr.  (N. 
Y.  Supreme  Ci.)  149. 

Distinguished  from  Both  Loan  and  Purchase.  — 
"  There  is  a  transaction  which  is  neither  a 
loan  nor  a  purchase  of  the  note,  and  that 
transaction  is  discount.  *  *  *  A  clear 
case,  then,  of  mercantile  discount,  being  the 
anticipation  of  funds,  and  not  a  loan  of 
money,  is  not  within  that  statute  [against 
iisury]."  Alexandria  Ban);  v.  Mandeville,  i 
Cranch  (C.  C.)  556. 

1.  Indorsement.  —  Freeman  v.  Brittin,  17  N. 
J.  L.  206, 

In  Nicholson  v.  National  Bank,  g2  Ky.  255, 
purchase  by  discounting  \s  distinguished  from 
purchase  by  barter  and  sale,  the  court  saying 
that  in  the  latter  case  the  vendor  does  not  in- 
dorse the  note,  except  perhaps  without  re- 
course, and  is  not  accountable  upon  the  con- 
tract for  the  value  of  it. 

Discount  and  Purchase  Distinguished.  —  In 
Farmers',  etc..  Bank  -'.  Baldwin,  23  Minn.  206, 
it  is  said:  "  Discounting  a  note  and  buying 
it  are  not  identical  in  meaning,  the  latter  ex- 
pression being  used  to  denote  the  transaction, 
when  the  seller  does  not  indorse  the  note,  and 
is  not  accountable  for  it  (i  Bouvier's  Law 
Diet.,  title  Discount,  citing  Pothier  De  I'Usure 
128),  and  it  is  admitted  that  such  was  the 
character  of  the  transaction  in  this  case." 

But,  in  Danforth  v.  National  State  Bank,  48 
Fed.  Rep.  271,  3  U.  S.  App.  7,  it  was  held  that 
the  purchase  of  accepted  drafts  by  a  national 
bank,  from  the  holder,  without  indorsement, 
at  a  greater  reduction  than  lawful  interest  on 
their  face  value  was  a  discounting  of  those 
drafts. 

2.  Whereas  a  set-off  is  "  an  independent 
debt  or  demand,  which  the  debtor  has  against 
his  creditor,  and  which  he  can  use  to  counter- 
balance the  demand  of  the  latter  against  him, 
either  in  whole  or  in  part."  Trabue  v.  Har- 
ris, I  Mete.  (Ky.)  598,  599. 

So.  in  a  statute  allowing  a  defendant  the 
benefit  of  "  all  payments,  discounts,  and  set- 
offs," "  discount  must  be  understood  to  mean 


every  detention  or  abatement  of  the  claim,  or, 
more  properly  speaking,  every  equity  against 
the  claim."  Ferguson  v.  Hill,  3  Stew.  (Ala.) 
488.  See  generally  the  title  Set-off,  Recoup- 
ment, AND  Counterclaim. 

3.  Burrill's  Law  Diet. 

Limitation  of  Actions.  —  A  married  woman 
can  maintain  in  her  own  name  an  action  for 
an  assault  and  false  imprisonment  committed 
before  the  coming  into  operation  of  the  Mar- 
ried Women's  Property  Act,  1882,  even  al- 
though the  cause  of  action  accrued  more  than 
four  years  before  suit,  provided  the  action  be 
brought  within  four  years  after  the  coming 
into  operation  of  that  statute,  for  she  thereby 
has  become  discovert  within  the  meaning  of  21 
Jac.  I.,  c,  16,  §  7.  Lowe  v.  Fox,  15  Q.  B. 
Div.  667.  See  the  titles  False  Imprisonment; 
Husband  and  Wife. 

4.  Discovery  and  Examination  Used  as  Equiva- 
lent.—  See  Ahl's  Appeal,  129  Pa.  St.  41. 

Discovery  of  Fraud.  (See  also  the  titles 
Fraud;  Limitations  of  Actions.)- — "Dis- 
covery of  the  fraud  "  in  a  statute  allowing  an 
action  to  be  commenced  within  a  certain  num- 
ber of  years  "  after  the  discovery  of  the 
fraud,"  "  implies  knowledge,  and  is  not  satis- 
fied by  mere  suspicion  of  wrong.  The  sus- 
picion may  be  such  as  to  call  for  further 
investigation,  but  is  not  itself  a  discovery."" 
Parker  v.  Kuhn,  21  Neb.  413,  35  Alb.  L.  J. 
387,  quoting  from  Marbourg  v.  McCormick, 
23  Kan.  38.  The  court  continues:  "  This 
word  [i.  e.,  discovery^  when  used  in  reference 
to  past  transactions  or  omissions,  cannot  have 
the  same  literal  meaning  as  when  applied  to 
the  discovery  of  a  new  continent,  or  of  a  prin- 
ciple in  physics.  Fraud  in  a  past  and  consum- 
mated transaction  cannot  be  the  subject  of 
direct  ocular  or  auricular  discovery  or  knowl- 
edge. The  discovery,  then,  of  which  the  statute 
speaks,  is  of  evidence  or  evidential  facts  lead- 
ing to  a  belief  in  the  fraud,  and  by  which  its- 
existence  or  perpetration  may  be  established, 
and  not  of  the  fraud  itself  as  an  existing 
entity." 

In  Lady  Washington  Consol.  Co.  7'.  Wood, 
113  Cal.  482,  it  is  said:  "Discovery  and 
'  knowledge  '  are  not  convertible  terms,  and 
whether  there  has  been  a  discovery  of  the  facta 
constituting  the  fraud,  within  the  meaning  of 
the  statute  of  limitations,  is  a  question  of  law 
to  be  determined  by  the  court  from  the  facts 
pleaded." 

Mines  and  Mining  Claims.    (See  also  the  title 
Mines  and  Mining  Claims.) —  In  Book  v.  Jus- 
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DISCREDIT.  (See  also  the  title  WITNESSES.")  —  To  discredit  is  to  deprive 
of  credibility.  To  discredit  a  witness  is  to  destroy  his  credibility,  or  render  it 
doubtful  by  showing  that  his  character  is  such  as  not  to  entitle  him  to  be 
believed,  or  to  diminish  the  reliance  to  be  placed  upon  his  testimony  by  any 
means  whatsoever.* 

DISCRETION.  (See  also  JUDICI.\L ;  and  see  6  EXCYC.  Pl.  AND  Pr.  819.)  — 
By  discretion,  when  applied  to  a  court  of  justice,  is  meant  sound  discretion 
guided  by  law.  It  must  be  governed  by  rule,  not  by  humor;  it  must  not  be 
arbitrary,  vague,  and  fanciful,  but  legal  and  regular.*  It  means,  when  applied 
to  public  functionaries,  a  power  or  right,  conferred  upon  them  by  law,  of  act- 
ing officially  in  certain  circumstances,  according  to  the  dictates  of  their 
own  judgment  and  conscience,  uncontrolled  by  the  judgment  or  conscience  of 
others.* 


tice  Min.  Co.,  58  Fed.  Rep.  120,  it  is  said: 
"  When  the  locator  finds  rock  in  place,  con- 
taining mineral,  he  has  made  a  discovery, 
within  the  meaning  of  the  statute,  whether  the 
rock  or  earth  is  rich  or  poor,  whether  it  assays 
high  or  low."  See  also  Montana  Cent.  R.  Co. 
V.  Migeon,  6S  Fed.  Rep.  814;  Bonner  7. 
Meikle,  82  Fed.  Rep.  703;  Rose  v.  Richmond 
Min.  Co.,  17  Nev.  57. 

A  Trade-mark  is  not  an  invention,  discovery, 
or  writing  within  the  meaning  of  the  constitu- 
tional clause  conferring  on  Congress  power  to 
secure  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries.  Trade- 
mark Cases,  100  U.  S.  82.    See  the  title  Trade- 

.MARKS. 

Patent  Law.  —  See  the  title  Patent  Law. 

1.  Discredit  —  Distrust.  —  In  People  v.  Clark, 
84  Cal.  573,  it  was  held  that  it  was  not  error  to 
instruct  the  jury  that  if  they  believed  any 
witness  has  wilfully  testified  falsely  to  any 
material  fact,  it  was  their  duty  to  discredit 
him,  as  the  words  discredit  and  "  distrust  " 
have  substantially  the  same  meaning. 

2.  Lord  Mansfield  in  Rex  v.  Wilkes,  4  Burr. 
2539- 

And  that  discretion  does  not  mean  arbitrary 
discretion,  see  the  following  cases:  Rex  v. 
Wilkes,  4  Burr.  2539;  Rex  7/.  Peters,  i  Burr. 
570;  Rex  V.  Young,  i  Burr.  560;  Morgan  v. 
Morgan,  L.  R.  I  P.  &  D.  644,  647;  Lee  v. 
Bude,  etc.,  R.  Co.,  L.  R.  6  C.  P.  576,  580; 
Dooley  f.  Barker,  2  Mo.  App.  328;  llennessy 
V.  Carmony,  50  N.  J.  Eq.  625;  People  Supe- 
rior Ct..  5  Wend.  (N.  Y.)  126;  Seymour  v.  De- 
lancy,  3  Cow.  (N.  Y.)  505,  521,  15  Am.  Dec. 
270;  Piatt  V.  Munroe,  34  Barb.  (N.  Y.)  293: 
Norris  v.  Clinkscales,  47  S.  Car.  488;  Hamer 
V.  Weber  County,  11  Utah  i,  tailing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  681,  682;  Harris 
V.  Harris,  31  Gratt.  (Va.)  16;  Moon  v.  Well- 
ford,  84  Va.  34;  Rose  w.  Brown,  11  W.  Va. 
142;  Abbott  V.  L'Hommedieu,  10  W.  Va.  700; 
Norton  v.  Kearney,  10  Wis.  443;  Cribben  v. 
Ellis,  69  Wis.  350. 

Other  Definitions.  —  Discretion  means  a  deci- 
sion of  what  is  just  and  proper  under  the  cir- 
cumstances. Bouvier's  Law  Diet.,  quoted  in 
Murray  v.  Buell,  74  Wis.  18. 

Lord  Coke  defines  discretion  as  "  science  or 
understanding  to  discern  between  falsity  and 
truth,  between  wrong  and  right,  between 
shadows  and  substance,  between  equity  and 
colorable  glosses  and  pretenses,  and  not  to  do 
according  to  their  wills  and  private  affections." 
Rookes's  Case,  5  Coke  100/^. 
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In  Norris  v.  Clinkscales,  47  S.  Car.  488,  it  is 
said:  "The  term  di.^cret ion  implies  the  ab- 
sence of  a  hard  and  fast  rule.  The  establish- 
ment of  a  clearly  defined  rule  would  be  the 
end  of  discretion.  And  yet  discretion  should 
not  be  a  word  for  arbitrary  will  or  unstable 
caprice." 

In  Bundy  v.  Hyde,  50  N.  H.  120,  it  is  said: 
"By  discretion  —  judicial  discretion — we 
mean  the  exercise  of  final  judgment  by  the 
court  in  the  decision  of  such  questions  of  fact 
as,  from  their  nature  and  the  circumstances  of 
the  case,  come  peculiarly  within  the  province 
of  the  presiding  judge  to  determine,  without 
the  intervention  and  to  the  exclusion  of  the 
functions  of  a  jury." 

In  Tripp  z\  Cook,  26  Wend.  (N.  Y.)  152,  it  is. 
said:  "  Judicial  discretion  is  a  phrase  of  great 
latitude;  but  it  never  means  the  arbitrary  will 
of  the  judge.  It  is  always  (as  Chief  Justice 
Marshall  defined  it)  '  a  legal  discretion  to  be 
exercised  in  discerning  the  course  prescribed 
by  law;  when  that  is  discerned,  it  is  the  duty 
of  courts  to  follow  it.  It  is  to  be  exercised, 
not  to  give  effect  to  the  will  of  the  judge,  but 
to  that  of  the  law.'  " 

In  People  v.  Superior  Ci  ,  10  Wend.  (N.  Y.)i 
291,  it  is  said:  "  When  any  thing  is  left  to 
any  person  to  be  done  according  to  his  discre- 
tion, the  law  intends  it  must  be  done  with 
sound  discretion,  and  according  to  law;  and 
the  court  of  B.  R.  hath  a  power  to  redress, 
things  that  are  otherwise  done,  notwithstand- 
ing they  are  left  to  the  discretion  of  those  that 
do  them,  i  Lill.  Abr.  477;  Jacob's  Law  Diet., 
tit.  Discretion.  In  another  sense,  discr<tion 
means  the  liberty  or  power  cf  acting  without 
other  control  tfian  one's  own  judgment. 
Webster's  Dictionary."  See  also  Schlaudecker 
v.  Marshall,  72  Pa.  St.  206. 

3.  Senator  Tracy  in  Judges  r.  People,  18 
Wend.  (N.  Y.)  99.  The  couit  furtl.cr  said: 
"  But  what  is  to  be  understooil  by  a  d iscretion 
that  is  governed  by  fixed  legal  principles,  is,  I 
must  be  allowed  to  say,  something  lhat  I  have 
not  found  satisfactorily  explained,  and  what  it 
is  not  casv  for  me  to  comprehend." 

Fixed  Principles.  —  jUscrction  cannot  be  gov- 
erned by  any  fixed  principles  or  rules.  How- 
ell V.  Mills,  S"!  N.  Y.  332;  Tripp  v.  Cook,  26- 
Wend.  (N.  Y.)  143. 

Selectmen.  —  A  vote  of  a  town  empowering 
the  selectmen  to  settle  a  claim  against  it  "  at 
their  <ffHrrc^<«»i,"  authorizes  the  selectmen  to« 
submit  the  claim  to  arbitration.    Campbell  v.. 
Upton,  113  Mass.  67. 
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Definitions.  DISCRETIONARY  TRUSTS  — DISEASE.  Definitiong. 


DISCRETIONAKY  TRUSTS.  (Sec  also  the  title  Trusts  and  Trustees.)  — 
A  discretionary  trust  arises  when,  by  the  terms  of  the  trust,  no  direction  is 
given  as  to  the  manner  in  which  the  trust  fund  shall  be  vested  until  the  time 
arrives  when  it  is  to  be  appropriated  in  satisfaction  of  the  trust.* 

DISCRIMINATION.  (See  also  the  titles  CARRIERS  OF  GoODS,  vol.  5,  p.  154; 
iNTi-Rsi A TK  Commerce;  Taxation.)  —  See  note  2. 

DISCUSSION.  (See  also  the  title  Suretyship.)  —  Discussion  in  the  civil 
law  was  the  right  which  the  surety  had  to  demand  that  the  creditor  should 
first  seek  payment  from  the  principal.^ 

DISEASE.  (See  also  the  titles  Abatement  of  Nuisances,  vol.  i,  p.  63; 
Accident  Insurance,  vol.  i,  p.  315 ;  Adulteration,  vol.  i,  p.  738 ;  Boards 
OF  Health,  vol.  4,  p.  596;  Hospitals;  Life  Insurance;  Municipal  Cor- 
porations; Nuisances;  Public  Officers;  Quarantine;  Towns  and 
Townships.)  —  The  ordinary  definition  of  "disease"  is  any  derangement  of 
the  functions  or  alteration  of  the  structure  of  the  animal  organs.* 


Discretionary  Power.  —  In  State  v.  Le  Clair, 
86  Me.  532,  it  is  said:  "  The  terms  '  discre- 
tionary power  '  and  '  judicial  power  '  are  often 
used  interchangeably;  but  there  are  many 
acts  requiring  the  exercise  of  judgment  which 
may  fairly  be  considered  of  a  judicial  nature, 
and  yet  do  not  in  any  proper  sense  come 
within  the  '  judicial  power'  as  applicable  to 
courts." 

Juries. — In  Brown  v.  State,  109  Ala.  70,  it  is 
said:  "  The  words  of  the  statute,  '  at  their 
discretion,'  are  peculiarly  significant  and  ex- 
pressive of  the  freedom  in  the  exercise  of 
judgment,  of  the  liberty  of  action  and  decision 
intrusted,  and  exclusively  intrusted,  to  the 
jury.  The  discretion  they  are  to  exercise,  and 
exercise  in  obedience  to  their  own  consciences 
only,  is  the  choice  or  election  between  the 
alternative  punishments.  The  discretion  is 
legal,  in  the  sense  that  it  is  derived  from  and 
conferred  by  law.  But  it  is  not  of  the  nature 
of  judicial  discretion,  which  is  said  to  be  con- 
trolled by  fixed  legal  principles.  If  such  had 
been  the  discretion  the  law-rrakers  contem- 
plated, it  is  but  a  just  presumption  that 
judges,  not  juries,  would  have  been  clothed 
with  it."  See  generally  the  title  Jury  and 
Jury  Tri.a.l. 

Arbitrary — Deed. —  In  Paschall  v.  Passmore, 
15  Pa.  St.  304,  it  is  said:  "  True,  the  quantum 
of  waste  water  was  subjected  to  the  discretionol 
the  grantees.  They  were  to  leave  a  place  in 
the  race,  '  to  pass  off  as  much  waste  water 
as  they,  in  their  discretion,  may  think  proper.' 
But  it  is  impossible  to  persuade  oneself  that 
the  discretion  intended  by  the  parties  was  an 
arbitrary  one.  The  very  term  itself,  standing 
alone  and  unsupported  by  circumstances,  im- 
ports the  exercise  of  judgment,  wisdom,  and 
skill,  as  contradistinguished  from  unthinking 
folly,  heady  violence,  and  rash  injustice. 
When  technically  employed  in  legal  instru- 
ments, its  proper  acceptation  is  inseparable 
from  the  idea  of  dispassionate  conclusion, 
having  due  regard  to  the  rights  and  interests 
of  others." 

Do  As  You  Like.  —  In  /n  re  Norrington,  13 
Ch.  Div  659,  Bacon,  V.  C,  said:  "  Now  in 
the  course  of  this  discussion  the  word  discre- 
tion has  been  very  frequently  used,  and  upon 
it  the  argument  on  both  sides  has  a  great  deal 
turned.    What  does  it  mean?    In  honest  plain 


language  it  means:  '  Do  as  you  like.'  A  dis- 
cretion which  is  to  be  actively  exercised  must 
be  exercised  honestly  and  intelligently,  but  the 
discretion  which  a  man  chooses  to  exercise  by 
remaining  supine  is  a  duty,  if  it  is  a  duty,  of 
imperfect  obligation.  If  no  shadow  of  sus- 
picion can  be  brought  against  him,  if  no  cul- 
pable negligence  can  be  alleged  against  him, 
what  liability  does  a  man  in  whom  the  discre- 
tion is  vested  incur  by  doing  nothing?  Atten- 
tion should  be  paid  to  the  meaning  of  the 
word,  and  the  effect  of  it  in  the  various  cases 
in  which  its  operation  is  called  in  question; 
but  when  all  is  said  and  done,  there  is  one 
certain  distinct  guide  by  which  my  decision 
must  be  regulated,  and  that  is  the  will  of  the 
testator."  This  case  was  upon  the  construc- 
tion of  a  will  which  provided  that  the  testa- 
tor's personal  representatives  might  sell  and 
convert  the  property  at  their  discretion.  See 
also  the  title  Executors  and  Administrators. 

1.  Deaderick  v.  Cantrell,  10  Yerg.  (Tenn.) 
263. 

2.  Discrimination. — Discrimination  in  freight 
tariffs,  by  railroad  companies,  means  to 
charge  shippers  of  freight  unequal  sums  for 
carrying  the  same  quantity  of  freight  equal 
distances;  that  is,  more  in  proportion  for  a 
short  than  for  a  long  distance.  Hines  Wil- 
mington, etc.,  R.  Co.,  95  N.  Car.  434. 

Discrimination  in  Favor  of  Other  Moneyed  Capi- 
tal.—  See  also  the  titles  National  Banks; 
Taxation  (Corporate);  and  see  Mercantile 
Nat.  Bank  v.  Shields,  59  Fed.  Rep.  952. 

3.  Discussion.  —  In  Schmidt  v.  New  Orleans, 
33  La.  Ann.  18,  it  is  said:  "  By  discussion  is 
meant  the  seizure  and  sale  of  the  property  of 
the  principal  to  satisfy  the  demand  against 
him,  before  proceeding  against  that  of  the 
surety;  but  the  surety  who  insists  upon  such 
discussion  must  first  point  out  property  of  the 
main  debtor,  and  furnish  a  sufficient  sum  to 
carry  the  discussion  into  effect.  R.  C.  3045, 
3047,  and  numerous  decisions." 

4.  Insurance — Temporary  Disorder. —  Meyer 
V.  Fidelity,  etc.,  Co.  96  Iowa  378.  In  that 
case,  however,  it  was  held  that  the  term  dis- 
ease, as  used  in  an  accident  policy  exempting 
the  insurer  from  liability  for  injuries  caused 
thereby,  only  included  disorders  of  an  estab- 
lished or  settled  character,  and  did  not  apply 
to  a  mere  temporary  disorder. 
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DISFIGURE.  (See  also  the  title  MALICIOUS  MISCHIEF;  and  see  Maim.)  — 
While  the  "maiming"  of  a  domestic  animal  implies  some  permanent  injury, 


In  Manufacturers'  Acc.  Indemnity  Co.  v. 
Dorgan  i6  U.  S.  App.  308,  it  is  said:  "  In  a 
broad  generic  sense,  any  temporary  trouble  by 
reason  of  which  a  man  loses  consciousness  is 
a  disease.  It  is  a  condition  of  the  body  not 
normal,  and  produced  by  the  imperfect  work- 
ing of  some  function;  but  as  the  imperfect 
working  is  not  permanent,  and  the  body  re- 
turns at  once  or  in  a  short  period  of  time  to  its 
normal  condition,  it  does  not  rise  to  the  dig- 
nity of  a  disease.  A  fainting  spell  produced 
by  indigestion,  or  a  lack  of  proper  food  for  a 
number  of  hours,  or  from  any  other  cause, 
which  would  not  indicate  any  disease  in  the 
body,  but  would  show  a  mere  temporary  dis- 
turbance or  enfeeblement,  would  not  come 
within  the  meaning  of  the  words  disease  or 
'  bodily  infirmity,'  as  used  in  this  policy." 

Same.  —  "Other  Hereditary  Disease,"  after  an 
enumeration  of  specific  diseases,  in  a  question 
asked  an  applicant  for  insurance,  was  held 
only  an  inquiry  whether  any  of  the  diseases 
mentioned  had  appeared  among  the  relatives 
of  the  applicant  in  the  form  of  an  hereditary 
disease,  and  the  answer  denying  such  diseases 
was  not  falsified  by  proof  of  the  temporary  in- 
sanity of  the  applicant's  uncle.  Gridley  v. 
Northwestern  Mut.  L.  Ins.  Co.,  14  Blatchf. 
(U.  S.)  107. 

Same  —  Disease  of  the  Liver.  —  An  application 
for  a  life-insurance  policy  contained  the  ques- 
tion whether  the  applicant  had  ever  had  "  dis- 
ease of  the  liver."  It  was  held  that  this  did 
not  refer  to  a  temporary,  slight  ailment,  but 
to  such  an  ailment  as  to  indicate  a  vice  in  the 
constitution,  or  so  serious  as  to  have  some 
bearing  on  the  general  health  and  continuance 
of  life;  and  the  circumstance  that  the  attend- 
ing physician  of  the  applicant  testified,  in  an 
action  on  the  policy,  that  previous  to  the  mak- 
ing of  the  application  he  had  attended  the 
applicant  for  slight  attacks  which  he  treated 
as  affecting  the  liver,  his  testimony  being  in 
some  respects  in  conflict  with  that  of  another 
physician,  who  knew  the  applicant  and  his 
general  physical  condition,  would  not  author- 
ize the  taking  of  the  case  from  the  jury  upon 
the  question  whether  the  applicant  was 
affected  with  liver  disease.  Cushman  v.  U.  S. 
Life  Ins.  Co.,  70  N.  Y.  72. 

Same  —  Serious  Disease.  —  "The  common 
understanding  of  the  cjucstion  as  to  whether 
the  party  has  had  during  the  seven  years,  any 
serious  disease  [the  word  used  in  the  question 
was  '  severe  '],  is,  whether  it  was  such  disease 
a-s  often  impairs  the  constitution  and  tends  to 
shorten  life,  and  vvhicli,  if  known,  would  have 
deterred  the  insurer  from  taking  the  risk  with- 
out further  examination  and  information." 
Molioman  v.  Life  Ins.  Co.,  i  Woods  (U.  S.) 
674,  where  it  was  held  that  the  policy  was  not 
avoided  by  the  non-communication  of  the  fact 
that  the  insured  had,  for  a  period  of  three 
months,  about  three  years  previous  to  the  con- 
tract of  insurance,  disease  of  the  bowels,  she 
having  been  perfectly  healthy  during  the  in- 
terval, and  having  died  three  years  after  the 
policy  was  issued,  of  a  disease  of  an  entirely 
different  character. 


Same  —  Cold. —  In  Metropolitan  L.  Ins.  Co. 
V.  McTague,  49  N.  J.  L.  587,  36  Alb.  L.  J.  135, 
it  was  said  that  a  statement  in  the  revival  ap- 
plication, that  the  insured  had  not,  during  the 
period  covered  thereby,  been  "  sick  or  afflicted 
with  disease,"  was  not  necessarily  to  be  inferred 
to  be  false  from  the  fact  that  the  insured 
had  had  "a  cold."  "There  was  nothing  in 
the  mere  fact  found  that  required  the  inference 
that  the  insured  life  had  been  '  afflicted  by  dis- 
ease '  or  even  '  sick.'  These  terms  are  not  to 
be  construed  as  importing  an  absolute  free- 
dom from  any  bodily  ailment,  but  rather  of 
freedom  from  such  ailments  as  would  ordinar- 
ily be  called  disease  or  sickness." 

The  following  instruction  tc  a  jury  was  held 
correct:  "A  man  might  have  a  slight  cold  in 
the  head,  or  a  slight  headache,  that  in  no  way 
seriously  affected  his  health  or  interfered  with 
his  usual  avocations,  and  might  be  forgotten 
in  a  week  or  a  month,  which  might  be  of  so 
trifling  a  character  as  not  to  constitute  a  sick- 
ness or  a  disease  within  the  meaning  of  the 
term  as  used,  and  which  the  party  would  not 
be  required  to  mention  in  answering  the  ques- 
tions. But  again,  he  might  have  a  cold  or  a 
headache  of  so  serious  a  character  as  to  be  a 
sickness  or  disease  within  the  meaning  of 
those  terms  as  used,  which  it  would  be  his 
duty  to  mention,  and  a  failure  to  mention 
which  would  make  his  answer  false."  Man- 
hattan L.  Ins.  Co.  V.  Francisco,  17  Wall.  (U. 
S.)  680. 

Same  —  Disease  of  the  Mind.  —  In  Connecticut 
Mut.  L.  Ins.  Co.  V.  Akens,  150  U.  S.  468,  the 
court  said:  "  The  word  disease,  unrestricted 
by  anything  in  the  context,  includes  disease 
of  the  mind  as  well  as  disease  of  the  body." 

Same.  —  Disease  of  the  Brain.  —  To  establish 
this,  it  was  held  that  the  insurance  company 
must  prove  something  more  than  that  the 
applicant  had  what  he  called  sunstroke.  It 
was  essential  to  show  that  he  had  sunstroke  in 
fact,  and  that  it  was  such  as  to  constitute  dis- 
ease of  the  brain.  Knickerl)ocker  L.  Ins.  Co. 
V.  Trefz,  104  U.  S.  197,  25  .Mb.  L.  J.  14,  (U.  S. 
Cir.  Ct.  1881)  12  Rep.  419. 

Same  —  Local  Disease.  —  A  tubercular  affec- 
tion of  the  lungs,  or  tubercles  upon  the  lungs, 
or  upon  the  brain,  or  consumption  —  either  of 
them  —  constitutes  a  "  local  disease"  witiiin 
the  meaning  of  the  expression  in  a  question 
asked  an  applicant  for  insurance.  Scoles  <•. 
Universal  L.  Ins.  Co.,  42  Cal.  523. 

Same  —  Throat  Disease,  in  a  proposal  for  life 
insurance,  was  construed  to  mean  something 
more  than  a  temporary  inflammation,  which, 
at  the  time  the  proposal  was  made,  was  com- 
pletely cured.  Eisner  v.  Guardian  Mut.  L. 
Ins.  Co.,  (U.  S.  Cir.  Ct.  1876)  3  Cent.  I..  J.  302. 

Same.  —  An  Open  Sore  or  swelling  resulting 
from  "  disease  or  disorder,"  as  the  words  are 
used  in  a  life-insurance  application,  means 
"  such  as  result  by  defective  action,  from 
some  functional  derangement,  and  not  from 
wounds  or  accidental  injuries."  Home  Mut. 
L.  Assoc.  V.  Gillespie,  no  Pa.  St.  89. 

Same. —  Insanity  is  a  disease.  Blackstonc 
<v.  Standard  L.,  etc.,  Ins.  Co.,  74  Mich.  592. 
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Definition. 


tlu-  •■  disfiguring  "  of  such  animal  is  a  lower  grade  of  the  same  offense,  and  need 
not  be  of  a  permanent  character  to  make  the  offense  complete.* 


1.  Halm  or  Disfigure.  —  State  7'.  Harris,  n 
Iowa  414.  The  court  said:  "Thus  to  shave 
a  ht)rse's  mane  or  tail  is  a  dinj'murUni  of  the 
horse,  but  the  injury  is  not  of  a  permanent 
character.  So  the  cutting  off  the  hair,  or  cut- 
ting the  skin  of  a  cow  or  an  ox,  would  tend  to 
destroy  the  beauty  or  symmetry  of  the  animal, 
and  would,  although  not  of  a  permanent  char- 
acter, be  an  indictable  offense.  Malice  toward 
the  owner  of  the  animal  is  the  ingredient  of 
this  offense;  and  although  the  injury  may  be 
but  very  slight,  yet  if  it  is  of  such  a  character 
as  to  lessen  the  value  of  the  animal  to  the 
owner,  and  shows  the  malicious  intention  of 
the  person  committing  the  act,  we  think, 
under  the  statute,  the  ofifense  is  complete." 
The  statute  under  consideration  provided  that 
it  should  be  a  crime  to  maliciously  "  maim  or 
ilisflfiiirr  "  any  domestic  animal. 

Cutting  Off  the  Hair  of  the  Tail  of  a  horse  or 
his  mane,  if  done  maliciously  and  of  purpose, 
were  held  a  diafifiurement .  The  court  said: 
"  The  words  '  to  disfigtire  '  seem  to  operate  to 
describe  such  an  act  as  that  charged,  and  are 
unnecessary  and  unmeaning  in  the  statute  if 
not  applied.  If  all  the  hair  belonging  to  the 
mane  and  tail  of  a  horse  be  shaved  off,  it  may 
be  that  we  would  not  speak  of  him  as  having 
been  dismembered,  but  all  the  world  would 
say  that  he  was  much  diiifltjured.  It  is  the 
very  term  which  would  be  used;  and  mali- 
ciously to  impair  the  use  and  value  of  a 
horse,  by  injuring  his  appearance  and  marr- 
ing his  beauty  in  removing  of  those  parts 
alike  ornamental  and  useful,  falls  entirely 
within  the  mischief  which  the  act  seeks  to 
prevent."    Boyd  v.  State,  2  Humph.  (Tenn.) 

39-  .  ,  . 

But  shaving  the  mane  and  cropping  the  hair 
from  the  tail  of  a  mare  in  the  owner's  stable 


were  held  not  to  constitute  the  offense  of  dis- 
flfiurinff,  in  State  v.  Smith,  Cheves  L.  (S.  Car.) 
157.  'ihere  the  act  prohibited  the  "  wilfully 
and  knowingly  marking,  branding,  or  dis- 
ji(/>irin{/,"  and  the  court  considered  it  clear 
that  "  the  legislature  looked  to  the  preserva- 
tion of  the  right  of  property  against  thieves  or 
open  trespassers,  by  guarding  those  brands 
and  marks  which  were  usually  adopted,  from 
being  obliterated  or  disguised,  and  preventing 
the  animal  from  being  otherwise  disfigured  so 
as  to  mislead  the  owner,"  and  that  the  act 
charged  against  the  defend->nt  was  not  of  that 
description. 

Mayhem.  (See  also  the  title  Mayhem.)  — 
"  Our  will  is  that  nothing  be  deemed  a  may- 
hem, but  the  deprivation  of  some  member 
whereby  a  man  is  rendered  less  able  to  fight; 
as  of  an  eye,  or  a  hand,  or  a  foot,  or  by  his 
skull  being  fractured,  or  knocking  out  his  fore 
teeth;  but  the  loss  of  the  grinders,  or  an  ear, 
'or  the  nose,  is  not  held  a  mayhem,  but  a  dis- 
figurement only  of  the  body."  Britton  (Kel- 
ham's  transl.)  165.  So  in  Chick  7/.  State,  7 
Humph.  (Tenn.)  166,  it  is  said:  "Slitting  or 
cutting  off  the  nose,  ear,  or  lip  (the  other  in- 
juries mentioned)  would  neither  of  them  con- 
stitute a  mayhem;  but  they  would  (fi«7i</Mre 
the  person.  Hence  the  statute,  in  this  sen- 
tence, having  enumerated  one  injury  that  is  a 
mayhem,  and  several  others  that  are  not,  but 
only  disfiffure,  concludes,  very  properly, 
'  whereby  any  person  shall  be  maimed  or  dis- 
figured.' The  true  reading  of  the  statute, 
therefore,  is:  '  No  person  shall  unlawfully 
and  maliciously  put  out  an  eye  of  another, 
*  *  *  whereby  any  person  shall  be  maimed ; 
or  slit,  cut  off,  or  bite  off  the  nose,  ear,  or  lip 
of  another,  or  any  part  of  either  of  them, 
whereby  any  person  shall  be  disfigured.'  " 
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CROSS-REFERENCES. 

i^^ir  ^7//;^^  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  AMOTION,  vol.  2,  p.  310;  BY-LAWS,  vol.  5,  p.  86y  CORPORA- 
TIONS {PRIVATE^  vol.  7,  p.  6ao;  INJUNCTION;  MANDAMUS ; 
OFFICERS  AND  AGENTS  {OF  PRIVATE  CORPORATIONS)  ; 
RELIGIOUS  SOCIETIES  ;  SOCIETIES  AND  CLUBS  j  STOCK  AND 
PRODUCE  EXCHANGES  J  ULTRA  VIRES. 

1.  Introductory  —  1.  Definition.  —  Disfranchisement  is  the  technical  legal 
expression  for  the  act  of  expelling  a  member  from  an  association,  whether 
incorporated  or  not.*  In  the  early  English  law  the  term  seems  to  have 
been  applied  particularly  to  municipal  corporations,*  and  its  use  in  that  con- 
nection would  seem  to  be  more  exact,*  since  it  would  then  consist  literally 
of  taking  away  a  franchise,  which  is  a  public  prerogative  or  citizen's  privilege* 
rather  than  a  private  right.  But  this  use  of  the  term  "disfranchisement" 
has  probably  never  obtained  in  the  United  States,  and  such  has  been  the  force 
of  judicial  and  professional  usage  here  that  the  word  has  quite  lost  its  early 
signification  and  has  come  to  be  applied,  as  above  indicated,  exclusively  to 
societies  of  private  individuals. 

2.  Distinctions. — The  terms  "disfranchisement"  and  "amotion"  are  fre- 
quently used  interchangeably, *  but  there  is  a  clear  distinction  between  them. 
The  latter  means  the  removal  of  an  ofificer,®  though  it  may  not  terminate  his 

1.  Disfranchisement  Defined. — Whites'.  Brown-  3.  "  The  term  '  disfranchise  '  is  more  strictly 
ell,  2  Daly  (N.  Y.)  357.  applicable  to  the  deprivation  of  a  freeman  of  a 

"The   word    'disfranchisement'    signifies  municipal  body  of  his  franchise.    The  more 

taking  a  franchise   from    a   man   for  some  accurate  term,  as  it  appears  to  me,  for  what 

reasonable  cause."    Lord  Mansfield,  in  Sym-  has  been  done  in  this  case  is  '  expulsion.'  " 

mers  v.  Regem,  2  Cowp.  489;  People  v.  Medi-  Spragge,  V.  C,  in  Marsh  v.  Huron  College,  27 

cal  Soc,  24  Barb.  (N.  Y.)  578.  Grant's  Ch.  (U.  C.)  623. 

2.  "  Disfranchisement  is  not  a  new  feature  4.  California  v.  Central  Pac.  R.  Co.,  127 
of  corporation  law.    Formerly  its  operation  was  U.  S.  I. 

limited  lo  municipal  bodies,  but  has  been  grad-  5.  Nelson  v.  Board  of  Trade,  58  111.  App.  400; 

ually  extended  to  private  corporations  as  well."  State  v.  Chamber  of  Commerce,  20  Wis.  68; 

Bisbee  &  Simmonds,  Law  of  the  Produce  Ex-  Com.  v.  German  Soc,  15  Pa.  St.  255. 

change  (1884),  p.  60.    Compare  Willcock  on  6.  See  the  title  Amotion,  vol.  a,  p.  310. 

Corporations,  chapter  on  "  Disfranchisement,"  "I  have  used  the  words  'amoved  or  dis- 

and  p.  271;  Dillon's  Municipal  Corporations  franchised,'  though  perhaps  neither  term  ex- 

(3d  ed.),  §  238.  actly  expresses  what  has  been  done  in  this 
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membership  in  the  body.*  Disfranchisement  is,  therefore,  much  the  more 
important  and  serious  in  its  consequences.* 

3.  Proof  of  Disfranchisement.  —  As  a  rule  disfranchisement  maybe  proved 
only  by  the  records  or  proceedings  of  the  society;  parol  evidence  is  inadmis- 
sible for  that  purpose.^ 

II.  The  Power  to  Disfranchise  —  1.  Incident  to  What  Bodies.  —  The  right 
of  disfranchisement  inheres  within  certain  limits  in  corporations  and  voluntary 
associations.* 

a.  Corporations — (i)  Business  or  Trading  Corporations.  —  Business  or 
trading  corporations  do  not  possess  the  power  unless  it  is  conferred  upon  them 
by  express  grant.* 

(2)  Non-peciiniary  or  Non-trading  Corporations.  —  Non-pecuniary  or  non- 
trading  corporations  have  the  inherent  power,  even  where  the  charters  are 
silent  on  the  subject,  to  expel  a  member  after  his  conviction  of  some  infamous 
offense,  or  for  the  commission  of  some  act  against  the  society  which  tends  to 
its  destruction  or  injury.* 

b.  Voluntary  Unincorporated  Associations.  —  Voluntary  unincor- 
porated associations  when  formed  for  social,  moral,  or  other  non-pecuniary  pur- 
poses, usually  have  the  inherent  power  to  provide  for  the  expulsion  of  a 
member.'' 

2.  How  Conferred  —  a.  By  Charter. — The  power  of  disfranchisement  is 
usually  conferred  by  the  society's  charter.*    But  it  may  be  conferred  by  gen- 


case;  the  word  '  amove  '  being  more  properly 
applied  to  the  removal  of  an  officer  or  servant 
of  a  corporation."  Marsh  v.  Huron  College, 
27  Grant's  Ch.  (U.  C.)  605. 

1.  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107;  White  V.  Brownell,  2  Daly  (N.  Y.)  357. 

2.  2  Kent's  Com.  298. 

3.  High  Court,  etc.,  v.  Zak,  136  111.  185. 

4.  State  V.  Chamber  of  Commerce,  20  Wis. 
68;  Dickenson  v.  Chamber  of  Commerce,  29 
Wis.  45,  Q  Am.  Rep.  544;  Evans  v.  Philadel- 
phia Club,  50  Pa.  St.  107;  State  v.  Vincennes 
University,  5  Ind.  77. 

6.  Trading  Corporations.  —  Matter  of  Long 
Island  R.  Co.,  19  Wend.  (N.  Y.)  37,  32  Am. 
Dec.  429;  Evans  v.  Philadelphia  Club,  50  Pa. 
St.  107;  People  V.  New  York  Produce  Exch., 
149  N.  Y.  401;  Com.  7'.  Union  League,  135  Pa. 
St.  301,  20  Am.  St.  Rep.  870. 

In  the  case  of  Matter  of  Long  Island  R.  Co., 
19  Wend.  (N.  Y.)  37,  32  Am.  Dec.  429,  a  stock- 
holder had  been  refused  the  right  to  vote  at  an 
election  of  officers  of  the  company,  his  stock 
having  been  forfeited  for  the  nonpayment  of 
calls  and  assessments.  It  was  held  that  as  no 
express  authority  to  declare  the  forfeiture  had 
been  conferred,  it  was  ineffectual. 

6.  Non-trading  Corporations.  —  Evans  v.  Phil- 
adelphia Club,  50  Pa.  St.  107;  People  z/.  Board 
of  Trade.  45  111.  112.  In  the  latter  case  the 
court  said:  "  Corporations  have  an  inherent 
power  of  disfranchisement  for  either  one  of 
three  causes:  first,  for  offenses  having  no  im- 
mediate relation  to  a  member's  corporate  duty, 
but  of  so  infamous  a  nature  as  to  render  him 
unfit  for  the  society  of  honest  men;  second, 
for  an  offense  against  the  member's  duty  as 
a  corporator;  and,  third,  for  offenses  com- 
pounflcd  of  the  two." 

7.  Voluntary  TJnincorporated  AsBociations  — 
Power  Inherent.  —  "  I  am  of  opinion  that  where 
there  is  not  any  properly  in  which  all  the 
members  of  a  society  have  a  joint  interest,  the 


majority  may  by  resolution  remove  any  one 
member."  Lord  Denman,  C.  J.,  in  Innes  v. 
Wylie,  I  C.  &  K.  257,  47  E.  C.  L.  257. 

In  People  v.  Board  of  Trade,  80  111.  134,  the 
court  said:  "  It  may  be  that  where  a  corpora- 
tion is  created  for  the  purpose  of  pursuing 
some  pecuniary  business  for  the  acquisition  of 
profits  and  gains  for  its  members  or  stock- 
holders, and  a  member  is  deprived  of  a  right 
or  privilege  conferred  by  its  charter,  a  court 
would  by  mandamus  compel  the  body  to  admit 
such  member  to  the  exercise  of  his  rights.  In 
that  case  a  member  or  shareholder  has  such  a 
pecuniary  interest  as  might  enable  him  to  be 
protected  or  be  admitted  to  the  exercise  of  such 
rights  by  legal  process;  but  courts  never  inter- 
fere to  control  the  enforcement  of  the  by-laws 
of  merely  voluntary  associations,  created  for 
the  advancement  of  religious,  moral,  or  social 
principles,  or  merely  for  amusement.  In  such 
organizations  they  must  be  left  to  enforce  their 
rules  and  regulations  by  such  means  as  they 
may  adopt  for  their  government.  The  board 
of  trade,  so  far  as  we  can  see,  is  only  a  volun- 
tary organization,  which  its  charter  fully  em- 
powers it  to  govern  in  such  mode  as  it  may 
deem  most  advisable  and  proper.  It  has 
adopted  its  by- laws,  provided  a  forum  for  their 
enforcement,  which  has  acted  thereunder,  and 
the  court  will  not  interfere  to  control  its 
action." 

But  see  Com.  v.  St.  Patrick's  Benev.  Soc,  2 
Binn.  (Pa.)  441,  4  Am.  Dec.  453. 

8.  Charter —  Georgia. — State  v.  Georgia  Med- 
ical Soc,  38  Ga.  608,  95  Am.  Dec.4oR. 

Illinois.  —  Nelson  v.  Board  of  Trade.  58  111. 
App.  399;  People  V.  Board  of  Trade,  45  111. 

112. 

A^ew  York.  —  People  v.  New  York  Produce 
Exch.,  149  N.  Y.  401. 

Pennsylvania.  —  Com.  v.  Pennsylvania  Bene- 
ficial Inst.,  2  S.  &  R.  (Pa.)  141;  Com.  Union 
League,  135  Pa.  Sr..  301,  20  Am.  St.  Rep.  870. 
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cnil  terms  or  by  implication.*  Thus  it  is  sufficient  that  the  charter  authorizes 
tlu-  corporation  to  "make  all  proper  and  lawful  by-laws"  and  to  "expel  any 
nuniber  in  such  manner  as  may  be  provided  by  the  by-laws."*  But  authority 
to  make  temporary  amendments  to  the  by-laws  of  the  society  cannot  be  con- 
strued to  embrace  the  right  to  expel. ^ 

In  Pennsylvania  it  seems  that  there  must  be  express  charter  authorization 
unless  the  oficnse  affects  the  interest  or  good  government  of  the  society  or  is 


indictabit 


In  the  latter  state,  also,  charters  of  associations  have  been  sub- 


ject to  approval  by  the  Supreme  Court,  and  it  has  frequently  withheld  approval 
where  the  grounds  of  disfranchisement  were  too  vaguely  stated.' 

b.  By  Statute.  —  The  power  to  disfranchise  may  be  conferred  in  general 
terms  by  a  statute  providing  that  the  manner  of  expelling  members  shall  be 
determined  and  provided  by  the  by-laws.®  But  such  discretion  is  not  an 
arbitrary  or  unlimited  one.  The  by-laws,  rules,  and  regulations  must  not  be 
contrary  to  nor  inconsistent  with  the  laws  of  the  land,  and  must  be  reason- 
able and  adapted  to  the  purposes  of  the  association.' 

c.  By  Agreement  of  Members.  —  The  constitution  and  by-laws  of  an 
association  are  in  the  nature  of  a  contract  between  the  members,  and  by  sub- 
cribing  to  them  a  member  binds  himself  to  abide  by  the  methods  of  dis- 
franchisement therein  provided.** 


1.  Dickenson  v.  Chamber  of  Commerce,  29 
Wis.  45,  9  Am.  Rep.  544.  Compare  Leech  v. 
Harris,  2  Brews.  (Pa.)  571. 

2.  People  V.  New  York  Produce  Exch.,  149 
N.  Y.  401. 

3.  People  V.  Alpha  Lodge  No.  i,  13  Misc. 
Rep.  (N;  Y.  Supreme  Ct.)  677. 

4.  Com.  2).  St.  Patrick's  Benev.  Soc,  2  Binn. 
(Pa.)  441,  4  Am.  Dec.  453. 

5.  Pennsylvania  Practice.  —  Butchers'  Bene- 
ficial Assoc.  No.  I,  38  Pa.  St.  298,  where  the 
articles  contained  an  indefinite  statement  of  the 
offenses  that  were  to  result  in  expulsion,  viz., 
that  any  member  might  be  expelled  for  a  mis- 
demeanor or  any  other  act  "  injurious  to  his 
character  or  standing." 

"  The  Supreme  Court  will  not  approve  a 
charter  of  incorporation  for  a  beneficial  society 
which  gives  a  majority  of  the  association 
power  to  expel  any  member  '  guilty  of  any 
offense  against  the  law.'  The  expression 
is  too  general  for  the  purpose  of  such  an 
association."  Beneficial  Assoc.  of  Brotherly 
Unity,  38  Pa.  St.  299. 

"  An  article  giving  power  to  the  society  to 
expel  any  members  who  shall  be  '  guilty  of 
actions  which  may  injure  the  association  '  will 
not  be  approved.  It  is  totally  incompatible 
with  the  whole  spirit  of  our  institutions  to 
clothe  any  body  with  such  indefinite  power  over 
its  members."  Butchers'  Beneficial  Assoc., 
35  Pa.  St.  151. 

6.  Statutes.  —  McDonald  v.  Ross-Lewin,  29 
Hun  (N.Y.)  87;  Pitcher  v.  Board  of  Trade,  20 
111.  App.  319;  Com.  V.  Union  League,  135  Pa. 
St.  301,  20  Am.  St.  Rep.  870. 

In  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.) 
87,  under  the  power  thus  granted,  the  corpora- 
tion (a  mutual  benefit  association)  adopted  a 
by-law  providing  that  if  any  member  should 
neglect  to  pay  any  dues  or  assessments  re- 
quired by  the  by-laws  his  membership  should 
ipso  facto  determine  without  notice;  and  this 
by-law  was  held  valid. 

7.  People  V.  Medical  Soc,  24  Barb.  (N.  Y.) 
570.  Compare  Com.  v.  St.  Patrick's  Benev. 
Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec  453. 


8.  Contract  of  Membership  —  England.  — 
Dawkins  v.  Antrobus,  17  Ch.  Div.  615;  Innes 
V.  Wylie,  I  C.  &  K.  257,  47  E.  C.  L.  257; 
Blisset  V.  Daniel,  10  Hare  493. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248. 

California.  —  Levy  v.  Magnolia  Lodge  No. 
29,  no  Cal.  298;  Otto  V.  Journeymen  Tailors' 
Protective,  etc.,  Union,  75  Cal.  309,  7  Am.  St. 
Rep.  156. 

Illinois.  —  Pitcher  z'.  Board  of  Trade,  121  111. 
412. 

Louisiana.  —  State  v.  Stevedores',  etc., 
Benev.  Assoc.,  43  La.  Ann.  rogS;  Durel  v. 
Perseverance  Fire  Co.,  47  La.  Ann.  iioi. 

Nebraska. — Jackson  v.  South  Omaha  Live 
Stock  Exch.,  49  Neb.  687;  Jones  v.  State,  28 
Neb.  495. 

New  York.  —  Belton  v.  Hatch,  109  N.  Y. 
593;  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.) 
87;  People  V.  American  Institute,  44  How.  Pr. 
(N.  Y.  Supreme  Ct.)  468;  Gebhard  v.  New 
York  Club,  21  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  248;  Ulmer  v.  Minster,  16  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)42;  White  v.  Brownell,  2 
Daly  (N.  Y.)  329. 

Pennsylvania.  —  Com.  v.  Pike  Beneficial 
Soc,  8  W.  &  S.  (Pa.)  250;  Society,  etc.,  v. 
Com.,  52  Pa.  St.  125,  91  Am.  Dec.  139. 

"  Even  if  the  defendant  lodge  liad  been 
incorporated,  and  section  5  of  its  present  con- 
stitution had  been  enacted  as  a  by-law  con- 
ceded to  be  unreasonable,  and  therefore 
invalid  as  a  by-law,  it  would  nevertheless  be 
valid  as  a  contract  if  signed  or  agreed  to  by 
all  the  members  of  the  corporation.  What  is 
bad  as  a  by-law,  as  against  common  right, 
may,  however,  be  good  as  a  contract;  since, 
as  a  learned  writer  (Angell  and  Ames  on  Cor- 
porations) expresses  it,  '  a  man  may  part 
with  a  common  right  voluntarily  of  which  it 
would  be  impolitic  and  unjust  to  deprive  him 
by  a  by-law  passed  without  his  assent,  or  per- 
haps knowledge,  by  those  who  woula  not  con- 
sult his  individual  interests.'  "  Levy  v. 
Magnolia  Lodge  No.  29,  no  Cal.  298. 

In  People  v.  American  Institute,  44  How. 
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The  Constitution  '  and  By-laws*  are  equally  binding  upon  the  society. 

3.  Exercise  of  the  Power  —  a.  GROUNDS  and  Causes  —  (i)  Iti  Getteral. — 
Lord  Mansfield,  in  a  leading  case*  decided  in  1758,  announced  the  following 
classification  of  grounds  for  disfranchisement:^  "There  are  three  sorts  of 
offenses  for  which  an  officer  or  corporator  may  be  discharged  :  (i)  Such  as 
have  no  immediate  relation  to  his  ofifice,  but  are  in  themselves  of  so  infamous 
a  nature  as  to  render  the  offender  unfit  to  execute  any  public  franchise. 
(2)  Such  as  are  only  against  his  oath,  and  the  duty  of  his  office  as  a  corpora- 
tor, and  amount  to  breaches  of  the  tacit  condition  annexed  to  his  franchise  or 
ofifice.  (3)  The  third  sort  of  offense  for  which  an  officer  or  corporator  may  be 
displaced  is  of  a  mixed  nature,  as  being  an  offense  not  only  against  the  duty 
of  his  office  but  also  a  matter  indictable  at  common  law."  This  classification 
has  since  been  widely  adopted.'  but  has  lost  much  of  its  practical  value 
because  it  was  framed  with  special  reference  to  municipal  corporations,®  and 
by  reason  of  the  appearance  of  numerous  grounds  not  belonging  to  any  of 
those  included  therein.  A  more  exact  classification,  and  one  better  adapted 
to  the  present  state  of  the  law,  would  recognize  two  general  di\isions: 
(l)  implied  grounds,  and  (2)  those  prescribed  by  the  society.  Under  these 
heads  the  grounds  and  causes  of  disfranchisement  will  be  here  discussed. 

(2)  Implied  Grounds  —  (a)  Commission  of  an  Indictable  Offense.  —  The  commission 
of  an  indictable  offense  such  as  has  no  immediate  relation  to  the  corporate 
character  of  the  member,  but  is  of  itself  of  so  infamous  a  nature  as  to  be  indict- 
able at  common  law,  will  justify  expulsion.''  But  before  this  can  operate  as- 
a  ground  of  disfranchisement  the  member. must  have  been  judicially  convicted 
of  the  offense.** 

(b)  Other  Instances.  —  In  some  authorities  it  seems  to  be  recognized  that  there 
are  certain  offenses  affecting  the  existence  or  welfare  of  the  society,  which  will 
justify  disfranchisement  without  express  authority  therefor.®  Thus  one  who 
obtained  membership  through  false  pretenses  was  deemed  expellable  for  that 
cause,  though  such  penalty  was  not  provided  in  the  by-laws.** 

Pr.  (N.  Y.  Supreme  Ct.)  468,  the  society  in  its  Ah-w  York.  —  Fawcett  7/.  Charles,  13  Wend, 
by-laws  adopted  Cushing's  Manual  for  the  gov-  (N.  Y.)  477;  People  v.  New  York  Commercial 
ernment  of  all  debates.    The  Manual  provided  Assoc.,  18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)27i; 
that  if  offensive  words  were  not  taken  notice  People  v.  Medical  See,  32  N.  Y.  187. 
of  at  the  time  they  were  spoken,  but  the  mem-  Pennsylvania.  —  Com.     v.     St.  Patrick's 
ber  was  allowed  to  finish  his  speech  and  other  Benev.  Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec. 
business  intervened,  such  words  were  not  to  453;  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
be  written  down,  nor  could  the  member  using  107,  Leech  v.  Harris,  2  Brews.  (Pa.)  571. 
them  be  censured.    It  was  held  that  where  a  Wisconsin. — State  v.  Chamber  of  Commerce, 
member  in  debate  used  offensive  words  which  20  Wis.  63:    Dickenson  v.  Chamber  of  Corn- 
were  not  taken  notice  of  until  at  a  subsequent  merce,  29  Wis.  45,  g  Am.  Rep.  544. 
meeting,  when  he  was  expelled  therefor,  such  "  The   power  to  e.xpel  for  these  causes  is 
expulsion  was  irregular.  manifestly  essential  to  the  healthful  existence 

1.  Medical,  etc.,  Soc.  7/.  Weatherly,  75  Ala.  of  the  corporate  body,  and  does  not  depend  on 
248.  a  specific  grant."    People  v.  Board  of  Trade, 

2.  The  by-laws  are  as  binding  as  if  included  45  III.  114. 

in  the  articles  of  incorporation.    Jackson  6.  See  sufn-a,  this  title,  D,-finition. 

South  Omaha  Live  Stock  Exch.,  49  Neb.  687.  7.  Implied  Ground  of  Disfranchisement.  —  Com. 

See  the  title  Bv-i.aws,  vol.  5,  p.  86.  v.  St.  Patrick's  Bencv.  Soc,  2  Binn.  (Pa.)  441. 

3.  Grounds     of    Disfranchisement. —  Rex    v.  4  Am.  Dec.  453. 

Richardscjn,  i  Burr.  517.  8.  Rex  7!.  Richardson,  i  Burr.  538;  Fawcett 

4.  Rex  71.  Richardson,  i  Burr.  517,  was  a  Charles,  13  Wend.  (N.  Y.)  477;  Com.  71.  St. 
case  of  amotion  and  not  disfranchisement,  Patrick's  Benev.  Soc,  2  Binn.  (Pa.)  448,  4  Am. 
being  "  an  information  in  nature  of  a  quo  Dec.  453;  Leech  7>.  Harris,  2  Brews.  (Pa.)  571. 
warranto  exhibited  against  Thomas  Richard-  9.  See  People  v.  New  York  Commercial 
son,  to  show  by  what  authority  he  claimed  to  Assoc.,  18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  271. 
be  one  of  the  portmen  of  the  town  or  borough  Contra  \n  PninsYlvania.  Com.  St.  Patrick's 
of  Ipswich."  But  the  enumeration  of  grounds  Benev.  Soc,  2  Binn.  (Pa.)  441.  4  Am.  Dec  453. 
in  the  text  has  been  generally  treated  as  ap-  10.  Membership  Fraudulently  Acquired.  —  "  To 
plicabic  to  disfranchisement.  permit  an  iiiciricieiil  workman   who,  by  mis- 

6.  England.  —  Rex  v.  Liverpool,  2  Burr.  732.      representation  of  his  qualifications  as  a  crafts- 
Illinois.  —  People  v.  Board  of  Trade,  45  111.      man,  secures  membership  in  an  organization 
H2.  of  skilled  workers  in  a  particular  trade  where- 
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(3)  Breach  of  Society  Regulations  —  (a)  in  General.  —  By  far  the  most  numer- 
ous <:;rounds  of  disfranchisement  are  those  which  consist  of  infringements  of 
the  constitution,  by-laws,  or  other  regulations.  The  relative  rights  of  mem- 
bers are  to  be  determined  by  these,*  because,  having  assented  to  them,  the 
members  incur  a  contract  obligation.* 

Unauthorized  By-law,  —  Authority  is  not  wanting,  however,  for  the  view  that 
an  unauthorized  by-law  is  not  binding  though  assented  to.  ^ 

Unreasonable  By-laws.  —  But  the  enforcement  of  an  unreasonable  by-law  will 
be  i^rcvcntcd,  *  tliough  its  unreasonableness  must  be  demonstrably  shown.' 

(  b)  Validity  of  By-laws  Providing  Grounds  for  Disfranchisement  —  aa.  In  General.  —  Clubs 
or  societies  have  usually  the  right  to  make  their  own  rules  regarding  the 
admission  and  exclusion  of  their  members,®  and  courts  will  not  interfere 
unless  it  be  shown  that  those  rules  are  contrary  to  natural  justice  or  that  there 
has  been  a  breach  of  good  faith  in  applying  them.' 

bb.  Valid  Grounds  —  {aa)  Non-payment  of  Dues.  ■ —  Provisions  that  the  failure  to 
pay  assessments,  dues,  or  fines,  shall  constitute  a  sufficient  ground  for  disfran- 
chisement, are  valid  and  enforceable.® 


in  membership  is  based  upon  efficiency,  to 
continue  therein,  is  well  calculated  to  work 
destruction  to  the  corporate  objects  of  the 
organization.  Eveiy  moment  he  remains  a 
member  he  commits  an  offense  against  his 
duty  as  a  corporator,  and  the  power  of  expul- 
sion for  such  an  offense  is  inherent  in  the 
association."  Beesley  v.  Chicago  Journey- 
men Plumbers'  Protective,  etc.,  Assoc.,  44  111. 
App.  284. 

But  see  Fawcett  v.  Charles,  13  Wend.  (N.  Y.) 
477,  and  Rex  v.  Lyme  Regis,  I  Doug.  80,  to 
the  effect  that  the  power  of  disfranchisement 
or  amotion  cannot  be  exercised  "  for  a  defect 
of  original  qualification." 

1.  Grosvenor  v.  United  Soc,  etc.,  118  Mass. 
78. 

2.  Effect  of  Member's  Assent  —  England.  — 
Hopkinson  v.  Exeter,  L.  R.  5  Eq.  63. 

California.  —  Rorke  v.  San  Francisco  Stock, 
etc..  Board,  99  Cal.  ig6. 

Illinois.  —  Pitcher  v.  Board  of  Trade,  121  111. 
412. 

Massachusetts. — Grosvenor  v.  United  Soc, 
etc.,  118  Mass.  78. 

Missouri.  —  Kuhl  v.  Meyer,  42  Mo.  App.  474. 

Nebraska. — Jackson  v.  South  Omaha  Live 
Stock  Exch.,  49  Neb.  687. 

New  York.  —  Ulmer  v.  Minster,  16  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  42;  Belton  v.  Hatch, 
109  N.  Y.  593;  Lewis  v.  Wilson,  121  N.  Y.  284. 

Pennsylvania,  —  Black,  etc..  Smith's  Soc.  v. 
Vandyke,  2  Whart.  (Pa.)  309;  Com.  v.  Union 
League,  135  Pa.  St.  301,  20  Am.  St.  Rep.  870. 

Texas.  —  Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552;  Manning  v.  San  Antonio 
Club,  63  Tex.  166,  51  Am.  Rep.  639. 

3.  Unauthorized  By-law.  —  "  In  this  case  the 
defendant  was  organized  and  incorporated  for 
charitable  and  benevolent  purposes,  under  a 
statute  of  the  state,  and  it  is  possessed  of  prop- 
erty and  funds  in  which  the  relator  has  an  in- 
terest; and  the  law  protects  that  interest,  and 
he  cannot  be  deprived  of  his  rights  by  an 
unauthorized  by-law,  though  he  may  have 
assented  to  it."  People  v.  Saint  Franciscus 
Benev.  Soc,  24  How.  Pr.  (N.  Y.  Supreme  Ct.) 
216.    See  the  title  By-laws,  vol.  5,  p.  86. 

4.  Unreasonable  By-laws  —  Missouri.  —  State 
•V.  Union  Merchants'  Exch.,  2  Mo.  App.  96. 


New  York.  —  People  v.  New  York  Benev. 
Soc,  3  Hun  (N.  Y.)  361. 

Pennsylvania.  —  Com.  v.  St.  Patrick's 
Benev.  Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec. 
453;  Hibernia  Fire  Engine  Co.  v.  Com.,  93  Pa. 
St.  264. 

Wisconsin. — State  v.  Chamber  of  Com- 
merce, 20  Wis.  68. 

5.  Hibernia  Fire  Engine  Co.  v.  Com.,  93  Pa. 
St.  264;  State  V.  Union  Merchants'  Exch.,  2 
Mo.  App.  96. 

6.  Manning  v.  San  Antonio  Club,  63  Tex. 
166,  51  Am.  Rep.  639. 

7.  Dawkins  v.  Antrobus,  17  Ch.  Div.  615; 
Hopkinson  v.  Exeter,  L.  R.  5  Eq.  63. 

8.  Non-payment  of  Dues  —  United  States.  — 
Scheu  V.  Grand  Lodge,  17  Fed.  Rep.  214. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248. 

Georgia.  —  Hussey  v.  Gallagher,  61  Ga.  86. 

Louisiana.  —  State  v.  Stevedores',  etc., 
Benev.  Assoc,  43  La.  Ann.  1098. 

Massachusetts.  ■ —  Karcher  v.  Supreme  Lodge, 
etc.,  137  Mass.  371. 

Missouri.  —  Kuhl  Meyer,  42  Mo.  App. 
474;  Siebert  v.  Supreme  Council,  23  Mo.  App. 
269;  Mulroy  v.  Supreme  Lodge,  etc.,  28  Mo. 
App.  463- 

N^ew  Jersey.  —  Sibley  v.  Carteret  Club,  40  N. 
J.  L.  295. 

New  York.  —  McDonald  v.  Ross-Lewin,  29 
Hun  (N.  Y.)  87;  Wheeler  v.  Connecticut  Mut. 
L.  Ins.  Co.,  82  N.  Y.  543,  37  Am.  Rep.  594; 
Whiteside  v.  Noyac  Cottage  Assoc.,  142  N.  Y. 
585. 

Pennsylvania. — Com.  v.  Pennsylvania  Bene- 
ficial Inst.,  2  S.  &  R.  (Pa.)  141 ;  Young  v. 
Grand  Lodge,  etc.,  173  Pa.  St.  302;  Hibernia 
Fire  Engine  Co.  v.  Com  ,  93  Pa.  St.  264. 

The  court  observed,  in  State  v.  Stevedores', 
etc,  Benev.  Assoc.,  43  La.  Ann.  1099  ('he 
plaintiff  having  been  dropped  for  non-payment 
of  a  fine):  "  The  by-laws  enacted  by  the  asso- 
ciation were  binding  on  all  of  its  members. 
They  are  positive  laws  for  their  government 
so  long  as  they  are  members.  Thej^  are  in  fact 
a  contract  between  all  the  members,  and  must 
be  enforced  like  other  contracts,  unless  it  ap- 
pears that  they  are  in  contravention  of  some 
law,  contrary  to  public  policy,  or  immoral." 
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But  Such  Provisions  Are  Not  Generally  Self-executing,  and  will  not  operate  as  an  expul- 
sion ipso  facto  without  an  express  clause  to  that  effect.'  Thus  a  by-law 
providing  that  "  should  any  member  neglect  to  pay  his  arrearages  for  three 
months,  he  shall  be  expelled,"  requires  affirmative  action  on  the  part  of  the 
.society  after  notice  to  the  delinquent.*  And  even  where  the  constitution 
j^rovides  that  "whoever  shall  remain  in  arrears  for  six  months  in  payment  of 
dues  shall  be  stricken  from  the  list  without  any  further  resolution  of  the 
society,"  the  mere  non-payment  for  six  months  will  not  ipso  facto  deprive  one 
of  membership.-'' 

An  Amendment  to  the  by-laws  increasing  sixteenfold  the  monthly  dues  is 
unreasonable,  and  a  non-assenting  member  cannot  be  expelled  for  declining  to 
pay  more  than  the  old  rate.' 

Waiver.  —  The  non-payment  of  dues  at  the  specified  time  may  be  waived  by 
the  society.* 

{bb)  Moral  Ddinqucncies.  —  By-laws  have  been  enforced  which  prescribed  the 
following  grounds  for  disfranchisement :  failing  to  comply  with  the  terms  of  a 
contract  while  a  member  of  a  commercial  exchange ; dishonest  treatment  of 


1.  Not  Self-executing.  —  Scheu  Grand 
Lodge,  17  Fed.  Rep.  214;  Medical,  etc.,  Soc.  v. 
VVeatherly,  75  Ala.  24S;  Scheufler  v.  Grand 
Lodge,  etc.,  45  Minn.  256:  Kuhl  Meyer,  42 
Mo.  App.  474:  Sibley  7'.  Carteret  Club,  40  N.  J. 
L.  295;  Com.  V.  Pennsylvania  Beneficial  Inst., 
2  S.  &  R.  (Pa.)  141. 

In  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.) 
87,  the  by-laws  contained  an  express  provision 
for  ipso  facto  forfeiture. 

The  court  in  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248,  a  case  of  forfeiture  for  nonpay- 
ment of  dues,  said  in  substance:  "  While  il 
may  be  competent  for  a  member  of  a  voluntary 
association  incorporated  in  this  state,  to  bind 
himself  by  agreement  to  forfeit  his  member- 
ship upon  a  specified  condition,  and  such  for- 
feiture may  be  made  to  take  effect  at  a  time 
fixed,  without  special  or  personal  notice  to 
him,  a  construction  leading  to  such  a  result 
will  not  ordinarily  be  adopted  by  the  courts, 
unless  the  intention  to  waive  notice  may  be 
inferred  from  uniform  custom  in  the  particular 
business,  or  is  clearly  expressed  in  the  most 
unambiguous  and  explicit  language." 

And  in  Sibley  v.  Carteret  Club,  40  N.  J.  L. 
296,  it  was  observed:  "  It  leaves  everything  in 
confusion  to  say  that  a  failure  to  do  certain 
things  operates,  ipso  foito,  to  forfeit,  without 
providing  a  method  of  ascertaining  the  exist- 
ence of  a  failure  to  do  those  things  which 
operate  to  effect  the  forfeiture.  He  must  fail 
to  pay;  he  must  have  notice;  he  must  be 
jjosted;  fifteen  days  must  then  expire  before 
the  state  of  facts  exist  which  create  the  forfeit- 
ure. Who  is  to  say  whether  these  precedent 
conditions  exist?  The  treasurer  or  secretary 
or  any  individual  member  has  no  authority  to 
so  declare  or  adjudge.  That  there  must  be, 
either  in  the  club  at  large  or  some  body  desig- 
nated by  the  rules  of  the  club,  a  tribunal  to 
<letermine  this,  appears  to  result  from  neces- 
sity as  well  as  from  every  principle  of  justice 
to  the  individual  member." 

2,  Com.  J/.  Pennsylvania  Beneficial  Inst.,  2  S. 
&  R.  (Pa.)  141. 

3.  Kuhl  V.  Meyer,  42  Mo.  App.  474. 

4,  Hibernia  Fire  Engine  Co.  v.  Com.,  93  Pa. 
St.  264. 

6.  Accepting  Dues  After  Default.  —  Scheu  -■. 


Grand  Lodge,  17  Fed.  Rep.  214.  The  court  in 
this  case  said:  "  If  the  intestate  was  in  fact 
suspended  by  the  subordinate  lodge  for  this 
non-payment  of  the  assessment  at  the  time  of 
his  death,  the  plaintiff  is  not  entitled  to 
recover.  The  mere  non-payment  of  the  assess- 
ment does  not  of  itself  operate  as  such 
suspension;  nor  does  the  clerical  act  of  the 
secretary  in  so  marking  the  account  make 
such  suspension.  The  suspension  must  be 
made  by  some  affirmative  action  of  the 
lodge,  and  no  such  action  appears  to  have  been 
taken  by  the  subordinate  lodge.  Such  sus- 
pension may  be  waived  by  the  lodge,  either 
expressly  or  by  failure  to  act.  And  il  may 
itself  advance  the  payment  to  the  grand  lodge, 
which  appears  to  have  been  the  fact  in  this 
case.  The  defendant  lodge,  which  is  alone 
liable  to  pay  the  plaintiff,  had  in  fact  received 
the  amount  of  the  assessment,  and  thereby 
had  been  paid  the  consideration  for  its  obliga- 
tion to  pay  said  sum  on  the  death  of  the 
intestate." 

6.  Breach  of  Trade  Contracts  —  Califoinia.  — 
Rorkc  -'.  San  Francisco  Stock,  etc..  Board,  99 
Cal.  196. 

Illinois.  —  People  v.  Board  of  Trade,  45  III. 
112. 

AVrf  York.  —  White  Browncll,  2  Daly  (N. 
Y.)  329;  Lewis  V.  Wilson,  121  N.  Y.  284. 

Wisconsin. — Dickenson  r.  Chamber  of  Com- 
merce, 29  Wis.  45,  9  Am.  Rep.  544. 

Contract  Illegal.  —  In  Lewis  j'.  Wilson,  121 
N".  Y.  2S4,  the  plaintiff  was  a  member  of  the 
Petroleum  Exchange,  one  of  the  rules  of  which 
provided  for  the  suspension  of  a  member  for 
breach  of  contract.  Having  been  suspended, 
the  plaintiff  brought  an  action  to  compel  re- 
instatement, but  the  relief  was  denied,  the 
Court  of  Appeals,  through  Andrews,  J.,  saying: 
"  The  principal  ground  on  which  the  plaintiff 
invokes  the  equitable  power  of  the  court  is 
that  the  allcgeil  contract,  for  the  breach  of 
which  he  was  suspended,  was  a  gambling  con- 
tract, and  that  its  violation  was  not  a  breach 
of  contract,  and  therefore  did  not  render  him 
amenable  to  suspension  under  the  rules. 
This  might  have  been  urged  by  the  plaintiff 
before  the  committee,  in  answer  to  the  charge. 
But  he  refused  to  appear  before  the  com  mil- 
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an  outsider ;  '  foriniiiL;"  .i  market  for  making  contracts  before  the  opening  or 
alter  the  closing  of  the  exciiange  room;*  altering  a  physician's  bill,  and  then 
presenting  it  to  the  lodge  for  payment ;  •*  obtaining  goods  under  false  pre- 


teo,  except  for  the  purpose  of  denying  its 
jurisiiiction.  The  committee  proceeded  to  ex- 
amine the  complaint.  The  contract  claimed 
to  have  been  broken  was  in  writing  and  was 
valid  on  its  face.  Its  vice,  if  any,  grew  out  of 
an  undisclosed  intent  of  the  parties.  The 
committee  sustained  the  complaint,  and  sus- 
pension followed  as  a  necessary  result  unless 
the  plaintiff  paid  the  claim  adjudged  within 
forty-eight  hours  or  took  an  appeal  to  the 
arbitration  committee.  He  did  neither,  but 
comes  into  court  to  have  the  court  adjudge 
him  to  be  still  a  member  of  the  association, 
although  he  has  refused  to  t  e  bound  by  the 
conditions  to  which  he  assented,  upon  which 
retention  of  membership  was  to  depend. 
Whether  the  contract  to  which  the  complaint 
before  the  committee  related  was  valid  or 
void,  is,  we  think,  wholly  irrelevant  to  the 
present  inquiry.  The  plaintiff  cannot  insist 
upon  remaining  a  member  of  the  associatioii 
while  at  the  same  time  repudiating  the  con- 
ditions of  membership.  The  exchange  can- 
not enforce  the  contract,  whether  valid  or 
void,  and  the  decision  of  the  complaint  com- 
mittee will  not  preclude  the  plaintiff  from  de- 
fending against  it  in  a  court  of  law.  But  the 
members  of  the  association  may,  if  they  so 
agree,  say  that  no  associate  shall  remain  a 
member  and  enjoy  the  privileges  of  the  asso- 
ciation if  he  refuses  to  comply  with  its  rules. 
It  may  be  true  that  the  committee,  if  the  facts 
had  bsen  presented  and  proved  as  they  are 
claimed  bv  the  plaintiff,  would  nevertheless 
have  regarded  the  gambling  element  as  no 
excuse  to  the  plaintiff  for  not  performing  his 
contract.  But  whether  the  committee  should 
decide  rightly  or  wrongly  does  not  change  the 
attitude  of  the  plaintiff  as  a  member  of  the 
association,  or  qualify  his  obligation  to  submit 
to  the  decision  of  the  agreed  tribunal  under 
pain  of  suspension.  All  that  he  could  require 
was  that  the  investigation  should  be  con- 
ducted bona  fide,  upon  notice  to  him  and  an 
opportunity  to  be  heard,  and  that  the  decision 
made  should  be  within  the  scope  of  the  juris- 
diction conferred  on  the  committee." 

But  compare  this  last  case  with  Matter  of 
Lurman,  go  Hun  (N.  Y.)  303,  where  it  was 
held  that  a  member's  objection  to  accepting  a 
commodity  on  the  ground  that  it  was  a  for- 
bidden subject  of  trade  required  an  investiga- 
tion upon  the  merits  and  could  not  be 
determined  by  "  graders  "  appointed  by  the 
exchange. 

1.  Blumenthal  v.  Chamber  of  Commerce,  7 
Cine.  Wkly.  L.  Bui.  327. 

2.  State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  684,  the  court  saying:  "  The 
objection  that  the  chamber  has  no  power  to 
make  a  rule  or  by-law  which  prohibits  its 
members  from  meeting  when  and  where  they 
please,  and  then  and  there  making  contracts 
for  the  future  delivery  of  grain  or  provisions, 
is  based  upon  the  alleged  positions  that  such 
a  rule  or  by-law  is  not  for  the  good  govern- 
ment   of    the  chamber,  and  therefore  ultra 


vires  ;  and  further,  that  the  same  is  unneces- 
sary and  unreasonable,  and  operates  as  an 
unlawful  restraint  upon  trade.  We  cannot 
concur  in  these  positions.  Regarding  the  rule 
under  consideration  merely  as  a  police  regula- 
tion, enacted  for  the  purpose  of  affording  the 
members  of  the  Chamber  of  Commerce  free 
and  convenient  ingress  and  egress  to  and  from 
the  daily  meetings  of  the  chamber,  and  to  pre- 
vent the  confusion  and  disturbance  in  the  pub- 
lic places  near  its  exchange  rooms  which 
might  result  from  the  unlimited  right  of  the 
members  to  trade  in  those  places,  we  could  not 
hold  that  the  rule  in  that  behalf  may  not  be 
proper  for  the  good  government  of  the  cham- 
ber, or  that  it  imposes  an  unlawful  restraint 
upon  trade,  oris  unreasonable  or  unnecessary. 
But  it  is  probable  that  the  rule  was  enacted 
for  other  than  mere  police  purposes.  It  may 
be  that  experience  had  shown  that  the  un- 
restricted right  of  the  members  to  form  a 
market  at  the  times  and  in  the  places  specified 
in  the  rule,  for  the  purpose  of  making  the  class 
of  contracts  therein  mentioned,  tended  to 
promote  irregular  transactions  by  persons  not 
members  of  the  chamber  and  not  amenable  to 
its  rules.  In  the  preamble  to  its  rules  the 
chamber  declares  its  object  to  be  '  to  promote 
just  and  equitable  principles  in  trade,  to  cor- 
rect abuses,  to  establish  and  maintain  uni- 
formity in  the  commercial  usages  of  the  city, 
to  acquire,  preserve,  and  disseminate  valuable 
business  information,  and  to  support  such 
regulations  and  measures  as  may  advance  the 
mercantile  and  manufacturing  interests  of  the 
city  of  Milwaukee.'  These  are  laudable  ob- 
jects, and  we  cannot  say  that  none  of  them 
are  promoted  by  the  rule  under  considera- 
tion." 

3.  Altering  Physician's  Bill,  —  Com.  z'.  Philan- 
thropic Soc,  5  Binn.  (Pa.)  487,  where  the  court 
said:  "By  the  thirteenth  section  of  the 
articles  of  the  society,  certain  causes  of  expul- 
sion are  enumerated,  which  consist  of  being 
concerned  in  scandalous  or  improper  proceed- 
ings which  may  injure  the  reputation  of  the 
society;  and  under  this  section  he  was  ex- 
pelled. It  appears  by  the  minutes  of  the  ex- 
pulsion that  he  had  made  a  demand  upon  the 
society  for  relief,  agreeably  to  the  rules  of  the 
institution,  and  had  presented  to  them  a  phy- 
sician's bill,  which  he  alleged  he  had  paid, 
amounting  to  forty  dollars;  but  in  fact  it  was 
a  bill  which  he  had  altered  by  adding  a  cipher 
to  four,  the  real  bill  paid  being  four  dollars. 
If  this  was  not  forgery,  it  was  very  like  it. 
That  it  was  a  scandalous  and  improper  pro- 
ceeding, is  most  plain.  Did  it  tend  to  injure 
the  reputation  of  the  society?  No  man  can 
doubt  it.  A  society  that  would  not  be  injured 
by  such  a  proceeding  as  this,  on  the  part  of 
one  of  its  members,  must  be  a  society  without 
reputation.  But  it  is  said  the  minutes  of  the 
expulsion  do  not  say  that  the  proceedings  did 
injure  the  reputation  of  the  society.  This  is 
immaterial.  The  tendency  of  the  proceeding 
is  self-evident." 
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tenses :  *  procuring  an  abortion,  etc. ;  *  being  a  saloonkeeper  ^  or  a  drunkard  ;  * 
failing  to  effect  an  honorable  settlement  with  creditors  ;  '  "  gross  immorality  " 
in  a  professional  transaction;*'  becoming  insolvent  by  doing  business  in  a 
reckless  and  improvident  manner;'  "  slander  against  the  society  ;  "  failing  to 
account  for  initiation  fees  received;®  feigning  sickness  and  obtaining  relief 
after  recovery;"*  unworthy  conduct,  including  ruffianism  and  violence  at  a 


1.  Obtaining'   Goods  by  False  Pretenses.  —  In 

People  V.  New  York  Commercial  .'\ssoc.,  l8 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  271,  where  the 
charter  recited  that  the  company  was  formed 
inter  alia  "  to  inculcate  just  and  equitable 
principles  in  trade,"  it  was  held  that  a  mem- 
ber might  be  expelled  for  obtaining  goods 
under  false  pretenses,  though  the  offense  was 
not  committed  within  the  local  jurisdiction  of 
the  corporation,  nor  against  a  member  thereof. 

2.  Procuring  Abortion.  —  In  the  Matter  of 
Smith.  10  Wend.  (X.  \ .)  449. 

3.  Engaging  in  Liquor  Business.  —  Ellerbe  -'. 
Faust,  119  Mo.  653;  Noel  ^■.  .Modern  Woodmen 
of  America,  61  111.  App.  597;  Black,  etc.. 
Smiths'  See.  r'.  Vandyke,  2  Whart.  (Pa.)  309. 
In  the  case  first  cited  the  Masonic  Grand 
Lodge  of  Missouri  had  passed  a  resolution  de- 
nying membership  to  saloonkeepers.  The 
respondent,  who  was  of  that  occupation  and 
was  a  Mason  when  the  resolution  was  passed, 
sought  to  escape  liability  for  assessment  by  a 
mutual  benefit  society  which  required  its  mem- 
bers to  be  Masons  in  good  standing.  In  the 
course  of  the  opinion  the  court  said:  ".\fter 
the  passage  of  the  edict  against  saloonkeepers 
by  the  united  lodges  of  the  state,  no  one  pur- 
suing the  occupation  of  a  saloonkeeper, 
whether  technically  in  or  formally  expelled 
from  his  lodge,  could  be  received  by  the  asso- 
ciation as  eligible  to  membership.  It  is 
argued  by  counsel  for  appellant  that  the  re- 
spondent was  not  within  the  purview  of  the  by- 
law recited  by  us,  for  the  reason  that  he  was  a 
saloonkeeper  before  and  at  the  time  it  was 
passed,  and  therefore  did  not  become  one  after 
its  passage.  The  by-law  must  be  interpreted 
so  as  to  meet  the  abuse  or  thing  prohibited 
and  to  correct  it  if  possible.  The  intention  is 
manifest  to  prevent  any  of  its  members  from 
pursuing  the  occupation  of  saloonkeepers  or 
barkeepers.  Of  course  it  was  not  intended  to 
affect  the  standing  of  any  one  who  had  pur- 
sued the  occupation  of  a  saloonkeeper  but  who 
upon  passage  of  the  law  discontinued  that  oc- 
cupation. I  think  it  was  intended  to  apply  to 
only  such  as  should  be  or  become  saloonkeep- 
ers after  its  passage.  As  the  respondent  is 
admitted  to  have  continued  to  be  a  saloon- 
keeper after  its  passage,  he  comes  within  the 
operation  of  its  provisions,  and,  according  to 
the  declared  effect  of  it,  lost  his  membership 
ipso  facto,  without  any  formal  action  of  the 
association.  But  irrei;pective  of  the  bv-law 
against  saloonkeepers  passed  by  the  associa- 
tion, it  would  seem  that  the  rcspf)ndent  lost 
his  membership  in  it  by  virtue  of  the  action  of 
the  lodge  to  which  he  belonged  debarring  him 
from  membershi|)  therein,  and  the  by-law  of 
the  association  which  declared  that  when  a 
member  of  the  association  suffered  expulsion 
from  the  lodge  to  which  he  belonged,  he  there- 
by ipso  facto  ceased  to  be  a  member  of  the 
association,  without  any  action  on  its  i)art.  It 


is  contended  by  counsel  for  appellant  that  the 
respondent,  although  ceasing  to  be  a  member 
of  the  lodge  to  which  he  had  belonged,  was  not 
formally  expelled  therefrom,  and  therefore  did 
not  strictly  fall  within  the  operation  of  the  by- 
law which  discontinued  him  as  a  member  of 
the  association  ipso  fccto  as  soon  as  he  was  ex- 
pelled from  his  lodge.  The  termination  of  his 
membership  in  his  lodge  was  in  substance  and 
effect  an  expulsion,  although  not  such  in  form. 
He  was  against  his  will  debarred  of  all  the 
rights  and  privileges  of  membership  by  the 
lodge,  on  account  of  his  being  and  continuing 
a  saloonkeeper.  After  this  it  is  admitted  that 
he  took  his  '  demit.'  I  don't  see  what  else  he 
could  have  done.  He  had  no  rights  in  the 
lodge,  and  as  a  law-abiding  citizen  it  was  his 
duty  to  go  away." 

4.  Intemperance.  —  "It  is  complained  that  the 
trial  was  not  iot  offenses  for  which  a  member 
was  liable  to  expulsion.  The  by-law  forbade 
saloonkeepers  and  saloon  bartenders  from 
becoming  members,  and  authorized  expulsion 
of  a  member  for  cond  uct  that  was  unbecoming, 
or  likely  to  bring  disrepute  upon  himself,  his 
family,  or  the  craft,  or  drunkenness.  The 
charges  were  within  the  terms  of  the  by-law." 
Noel  V.  Modern  Woodmen  of  America,  61  111. 
App.  602. 

Compare  Black,  etc..  Smiths'  Soc.  V'an- 
dyke,  2  Whart.  (Pa.)  309,  where  the  court, 
speaking  of  the  by-laws,  observed;  "These 
ordain  that  no  member  receive  benefits  for  a 
disease  induced  by  debauchery,  drunkenness, 
or  offensive  fighting;  but  that  a  culprit  in  anv 
of  these  predicaments,  being  reported  by  the 
stewards  to  the  next  stated  meeting,  be  ex- 
pelled. The  plaintiff  was  thus  reported,  and 
charged  by  the  stewards  with  inducement  of 
disease  by  intoxication  ;  and  at  the  next  stated 
meeting  the  hearing  of  the  charge  and  the  an- 
swer submitted  was  adjourned.  At  the  third 
meeting,  though  re-summoned,  he  failed  to 
appear,  but  sent  a  written  request  for  a 
further  postponement ;  whereupon  he  was  con- 
victed and  expelled  by  the  requisite  majority. 
Into  the  regularity  of  these  proceedings  it  is 
not  permitted  us  to  look." 

6.  Settling  with  Creditors. —  Raum  New 
York  Cotton  Exch.,  21  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  253,  where  the  meml)er,  though 
able  to  liquidate  his  claim  in  full,  made  an 
assignment  and  compelled  his  creditors  to 
accept  forty  cents  on  the  dollar. 

6.  Barrows  Massachusetts  Medical  Soc, 
12  Cush.  (Mass.)  409. 

7.  Belton  v.  Hatch,  109  N.  Y.  593.  See  also 
Temple  t.  Toronto  Stock  Exch.,  8  Ont.  Rep. 
705. 

8.  People  Mechanics'  Aid  Soc,  22  Mich. 
86,  where  the  validity  of  the  by-law  was 
assumed  but  its  infringement  denied. 

9.  Burton      St.  (icorge's  Soc,  28  Mich.  261. 

10.  Feigning  Sickness,  etc.  —  Society,  etc., 
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meeting  called  to  consider  the  charge: 
or  "  injurious"  to  the  association,  the  j 
ing  language  to  a  fellow-member.* 

Com.,  52  Pa.  St.  125,  gi  Am.  Dec.  139;  Com. 
V.  Pike  Beneficial  Soc,  8  W.  &  S.  (Pa.)  247. 
See  also  Simmons  Syracuse,  etc.,  R.  Benev. 
Soc,  (Supreme  C'L.)  10  N.  Y.  Supp.  293.  In 
the  first  case  the  court  said:  "  The  relator  was 
convicted  of  '  feigning  himself  sick  without 
being  so,'  and  of  '  continuing  to  draw  relief 
after  his  recovery,'  offenses  declared  by  by- 
law, and  was  e.xpelled  therefor.  Under  the 
first  assigned  cause  of  demurrer  it  is  contended 
that  the  offense  charged  is  not  a  sufficient 
ground  of  disfranchisement.  This  is  rested 
upon  a  want  of  power  to  expel  for  such  a 
cause.  But  clearly  there  is  a  power  both  by 
charter  and  by  common  law,  by  reason  of  the 
nature  of  the  offense.  The  preamble  of  the 
constitution  sets  forth  that  the  subscribers 
have  united  for  the  sake  of  forming  a  society, 
and  adopted  the  constitution  and  by-laws,  and, 
as  a  mutual  pledge  that  they  mean  to  observe 
them  fully  and  faithfully,  have  severally  sub- 
scribed their  names.  By  the  article  upon 
membership  the  candidate,  if  elected,  is  re- 
quired to  sign  the  constitution,  and  a  failure 
for  thirty  days  makes  his  election  void.  Sub- 
jection to  the  articles  of  association  is  there- 
fore a  fundamental  condition." 

1.  Unworthy  Conduct.  —  "  The  answer  then 
specifies  the  acts,  such  as  getting  up  counter 
celebrations;  inducing  one  hundred  members 
to  refuse  to  pay  their  dues;  organizing  an- 
other corporation  in  order  to  draw  away  the 
members  from  this,  and  by  slander  and  per- 
suasion inducing  sixty  members  to  withdraw 
and  join  such  new  corporation;  disturbing  the 
regular  meetings  of  the  society,  by  heaping 
opprobrious  epithets  upon  the  president,  ac- 
companied by  loud  oaths  and  low  profanity; 
that  when  notified  to  attend  his  trial  for  said 
offense,  he  brought  into  the  meeting  a  band  of 
confederates,  and,  with  force  and  arms,  pre- 
vented all  discussion,  stopped  the  proceed- 
ings, and  by  ruffianism  and  a  breach  of  the 
peace  broke  up  the  meeting,  which  was  thus 
forced  to  dissolve;  that  a  second  meeting  was 
called  for  his  trial,  and  the  relator  again  noti- 
fied to  appear,  whereupon  the  same  scenes 
were  re-enacted  as  before,  and  the  president, 
perceiving  no  trial  could  be  had  whilst  the  re- 
lator and  his  confederates  were  present,  ad- 
journed the  meeting;  that  afterwards,  on  the 
8th  of  October,  1858,  at  a  general  meeting,  the 
conduct  of  the  said  relator  was  considered, 
and  he  was  expelled  from  the  society;  that  by 
the  by-laws  a  majority  of  the  board  of  admin- 
istrators have  the  power  to  expel  members 
guilty  of  unworthy  conduct;  and  that  the  re- 
lator only  seeks  to  be  restored  in  order  to  in- 
jure and  ultimately  destroy  the  corporation 
itself."  State  v.  Lusitanian  Portuguese  Soc, 
15  La.  Ann.  73. 

2.  Insulting  Fellow-member.  —  In  Com.  v. 
Union  League,  135  Pa.  St.  301,  20  Am.  St. 
Rep.  870,  35  Am.  &  Eng.  Corp.  Cas.  382,  the 
court  reviews  the  Pennsylvania  decisions  on 
disfranchisement,  and  in  the  course  of  its 
opinion  says:  "  Nor,  in  view  of  the  very  gen- 
eral and  comprehensive  powers  thus  conferred, 


1 ;  *  and  conduct  deemed  "  disorderly  " 
articular  charge  being  the  use  of  insult- 


and  of  the  objects  and  purposes,  conduct,  and 
management  of  the  league,  can  we  say  that 
the  by-laws,  ordained  pursuant  to  the  charter, 
are  unreasonable,  arbitrary,  or  oppressive,  or 
that  they  violate  any  principle  of  natural  jus- 
tice. We  see  nothing  unreasonable  in  a  by- 
law of  a  club,  consisting  of  gentlemen  who  are 
associated  for  patriotic  and  social  purposes,  re- 
quiring the  observance  of  a  proper  decorum 
and  gentlemanly  personal  intercourse  between 
the  members  whilst  within  the  walls  of  the 
clubhouse.  The  lack  of  such  regulations 
would  certainly  tend  to  promote  such  disorder 
and  dissension  as  would  be  fatal  to  the  attain- 
ment of  the  objects  of  the  association.  Any 
vilification  of  a  member,  or  exhibition  of  per- 
sonal rancor  towards  him,  or  the  use  of  abusive 
or  offensive  epithets  respecting  him,  especially 
in  his  presence  and  hearing,  within  the  club- 
house, is,  without  doubt,  disorderly  and  inju- 
rious to  the  interests  of  the  club.  Nor  is  the 
by-law  in  question  illegal,  or  in  conflict  with 
the  charter,  in  this,  that  it  does  not  designate 
and  define  the  various  and  specific  acts  which 
will  be  deemed  disorderly.  To  have  antici- 
pated in  a  by-law  the  various  disorderly  acts 
which  might  or  could  occur,  would  have  re- 
quired the  exercise  of  a  very  fertile  imagina- 
tion. Neither  the  statute  nor  the  common  law 
contains  any  such  ridiculous  detail.  What  is 
orderly,  and  v/hat  is  disorderly  conduct,  inju- 
rious to  the  interests  and  hostile  to  the  objects 
of  the  league,  must  necessarily  be  determined 
by  some  proper  tribunal;  and  the  board  of  di- 
rectors, to  whom  the  practical  management  of 
its  affairs  is  given,  constitutes,  in  the  first  in- 
stance, the  tribunal  which  the  members  have 
themselves  set  up  to  have  and  exercise  juris- 
diction over  such  offenses.  When  Mr.  Burt 
became  a  member  of  the  league,  he  voluntarily 
submitted  himself  to  this  jurisdiction.  He  was 
admitted  upon  the  terms  of  the  charter,  with 
knowledge  that  he  must  submit  to  all  such 
regulations  as  the  by-laws  might  reasonably 
provide,  and  that  for  any  wilful  violation  or 
infraction  thereof  he  was  liable  to  be  disfran- 
chised. The  offense  of  which  he  was  con- 
victed, it  is  true,  was  a  minor  offense;  not 
such  as  would  have  justified  his  expulsion  at 
the  common  law,  but  such  as  justified  the 
league,  acting  in  good  faith,  in  the  exercise  of 
the  powers  conferred  by  the  charter,  in  impos- 
ing that  sentence;  and  especially  as  the 
relator,  on  a  previous  occasion,  had  been  sus- 
pended for  an  offense  of  a  similar  character, 
and  was  reinstated  upon  his  promise  of  amend- 
ment and  his  pledge  that  there  would  be  no 
further  cause  of  complaint.  Nor  is  it  wholly 
without  significance  that  the  counter  charge 
against  Mr.  Littleton  was  wholly  groundless, 
unwarranted,  and  untrue.  It  does  not  appear 
that  the  board  of  directors,  nor  the  league,  in 
the  exercise  of  their  powers,  either  in  the  fram- 
ing of  these  by-laws,  or  in  the  trial  and  con- 
viction of  the  defendant,  acted  arbitrarily  or 
oppressively  or  in  any  sense  unjustly,  or  that 
Arthur  Burt  was  disfranchised  without  cause." 
See  also  Cheney  v.  Ketcham,  5  Ohio  N.  P.  139. 
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(cc)  Change  oj  Status.  —  Membership  may  be  made  to  depend  upon  the  con- 
tinuance of  a  certain  status:  such  as  employment  by  a  particular  firm;* 
fellowship  in  good  standing  with  a  Masonic  lodge,*  or  a  Masonic  body  of  a 
particular  rite;*  or  practicing  according  to  a  particular  school  of  medicine.* 

cc.  Grounds  of  Doubtful  Validity  —  {aa)  Ineligibility.  —  Ineligibility  to  membership 
in  the  first  instance  has  been  deemed  a  sufficient  reason  for  terminating  it  by 
expulsion  ;  *  but  there  is  other  authority  opposed  to  this,®  and  it  has  been  held 
in  New  York  that  a  duly  qualified  physician  could  not  be  refused  admission 
into  a  county  medical  society  because  he  had  previously  committed  certain 
acts  of  empiricism,  such  as  extensive  advertising,  contrary  to  the  ethics  of  the 
profession.' 

(bb)  Cutting  Rates.  —  The  courts  are  similarly  divided  on  the  question  whether 
the  failure  to  observe  a  schedule  of  charges  fixed  by  the  society  for  the  gov- 
ernment of  its  members  in  transactions  carried  on  by  them,  will  justify  dis- 
franchisement. On  the  one  hand  it  has  been  held  that  an  association  of 
underwriters  formed  for  the  purpose  of  securing  uniform  premiums  might 
expel  a  member  who  issued  policies  for  less  than  the  established  rate.**  So 
the  suspension  of  a  member  of  a  live-stock  exchange,  for  allowing  rebates  to 
customers  in  violation  of  the  rules,  was  upheld.®  But  on  the  other  hand  a 
regulation  adopted  by  a  medical  society,  forbidding  its  members  to  accept 
less  for  their  services  than  the  fees  prescribed  by  the  society,  was  declared 
void,  and  a  member  who  had  been  expelled  for  a  breach  thereof  was  restored 


1.  Change  of  Status. —  Ulmcr  v.  Minster,  i6 
Misc.  Rep.  (X.  Y.  Supreme  Ct.)  42,  where  the 
constitution  of  an  unincorporated  benevolent 
association  composed  of  employees  of  a  firm 
provided  that  membership  should  cease  upon 
discharge  from  such  employment  "  for  any 
reason  whatever."  It  was  held  that  a  member 
who  was  discharged  because  of  sickness  was 
not  thereafter  entitled  to  sick  benefits.  The 
court  said:  "  The  defendant  being  a  voluntary, 
unincorporated  association,  composed  of  the 
employees  of  the  firm  after  which  it  is  named, 
and  the  plaintiff  having  subscribed  to  the  con- 
stitution and  by-laws  on  becoming  a  member, 
he  is  bound  by  them,  however  unreasonable 
they  may  seem." 

2.  Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  552,  18  Am.  St.  Rep.  296;  Ellerbe  v. 
Faust,  119  Mo.  653. 

3.  Lawson  v.  Hewell,  118  Cal.  613,  where  the 
court  refused  to  enjoin  the  trial  and  expulsion 
of  a  member  for  belonging  to  a  spurious  Scot- 
tish Rite  body. 

4.  Gregg  v.  Massachusetts  Medical  Soc,  iii 
Mass.  185,  15  Am.  Rep.  24,  where  the  defend- 
ant, which  was  a  homoeopathic  society,  forbade 
its  members  to  join  any  other  society  whose 
purposes  were  at  variance  therewith. 

5.  Ineligibility. — Beesley  v.  Chicago  Journey- 
men Plumbers'  Protective,  etc..  Assoc.,  44  111. 
App.  278;  Diligent  F.  Co.  v.  Com., 75  Pa.  St.  291. 

6.  Fawcett  v.  Charles,  13  Wend.  (N.  Y.)  473. 
Compare  Rex  v.  Lyme  Regis,  i  Doug.  79.  In 
the  former  case  the  court  said:  "  The  plaintiff 
was  disfranchised  in  this  case  because  he  had 
procured  himself  to  be  admitted  a  member  of 
the  medical  society  of  Allegany  by  means  of 
false  pretenses  and  without  the  legal  qualifica- 
tions. This  is  the  offense  put  forth  and 
upon  which  the  corporation  acted.  It  is  obvi- 
ous  it  does  not  come  within  any  of  the 
specified  classes  giving  jurisdiction  to  that 
body.     It  was  no    breach    of  his  oath,  fr)r 
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he  had  taken  none;  nor  of  his  official  duty, 
for  he  was  not  yet  a  member.  Besides,  the 
point  has  been  expressly  adjudged,  that  the 
power  of  disfranchisement  or  amotion  cannot 
be  exercised  for  a  defect  of  original  qualifica- 
tion; that  can  be  inquired  into  only  by  a  quo 
warranto.  I  Doug.  80,  85;  2  Bacon  23.  It  is 
therefore  clear  that  the  medical  society  had  no 
jurisdiction  over  the  case  submitted  to  them, 
and  that  their  proceedings  were  coram  non 
judice;  so  much  so  that  the  party  instituting 
these  proceedings,  at  least,  cannot  avail  him- 
self of  the  very  qualified  power  over  the  sub- 
ject matter  thus  incidentally  vested,  to  escape 
responsibility." 

7.  "  The  act  of  the  relator  was  neither  im- 
moral nor  illegal.  It  was  no  violation  of  the 
by-laws;  for,  as  to  him,  they  were  wholly  in- 
operative. It  was  no  present  cause  for  exclu- 
sion; for  the  publication  of  the  objectionable 
notice  had  been  discontinued  for  more  than 
two  years.  When  he  applied  for  admission, 
he  proposed  to  become  bound  by  the  by-laws; 
and  this  the  society  refused  to  permit,  for  the 
sole  cause  that  he  had  not  observed  them  be- 
fore they  became  rules  of  conduct  for  him. 

Where  there  is  no  law,  there  is  no  transgres- 
sion.' The  relator,  therefore,  had  been  guilty 
of  no  legal  wrong  which  could  bar  his  claim 
to  the  franchise.  We  entertain  no  doubt  that 
the  county  societies  may  still  exercise  the 
common-law  power  of  expulsion,  notwith- 
standing the  remedy  provided  by  statute, 
which  we  regard  as  merely  cumulative.  But 
they  can  exercise  this  jurisdiction  only  in  case 
of  offenses  recognized  by  the  common  law  as 
cause  forexpulsion.  '  People  i'.  Medical  Soc, 
32  N.  Y.  193. 

8.  Failure  to  Observe  Society's  Schedule  of  Sates. 
—  People  rirc  I'ndcrwriters,  7  lluii  (K.  Y.) 
248. 

9.  Jackson  v.  South  Omaha  Live  Slock 
Exch.,  49  Neb.  687. 
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by  mandanuis ;  *  and  similar  action  was  taken  with  reference  to  the  enforce- 
ment of  a  by-law  which  in  effect  forbade  a  member  to  work  at  his  trade  and 
required  him  under  penalty  to  join  in  a  strike.* 

(<■<■)  Vilifying  a  Fellow-Dicniber.  —  Vilifying  a  f ellow-member  is  not  usuallj-  a 
sufficient  ground  for  disfranchisement,-*  and  a  by-law  which  so  provided  was 
declared  void.'*  But  in  England  a  club  was  held  to  be  justified  in  expelling  a 
member  who  sent  to  the  official  address  of  a  fellow-member  a  derogatory  pam- 
phlet with  an  offensive  superscription  on  the  envelope ;  and  who  was  given 
opportunity  to  explain  or  resign,  and  declined  to  do  either.* 

dd.  Invalid  Grounds  —  Generally.  —  It  has  been  held  that  a  member 
could  not  be  expelled  for  striking  another  who  insulted  him,®  nor  for  publicly 
declaring  that  the  society  paid  no  benefits  unless  compelled  to  do  so,'  nor  for 
refusing  to  take  an  oath  not  required  by  the  constitution  or  by-laws  and  foreign 
to  the  objects  of  the  association,**  nor  for  refusing  as  an  officer  to  sign  checks,* 
nor  for  being  mustered  into  the  service  of  the  United  States  though  the  by-laws 
prohibited  enlistment  in  the  standing  army,**  nor  for  neglecting  to  attend  the 
confessional,**  nor  for  signing  the  official  bond  of  a  colored  citizen.**  The 


1.  People  V.  Medical  Soc,  24  Barb.  (N.  Y.) 
570- 

2.  In  People  v.  New  York  Benev.  Soc,  3 
Hun  (N.  Y.)  361,  such  by-laws  were  declared 
by  Davis,  P.  J.,  to  be  "  void  as  against  public 
policy." 

3.  Slander  —  Alissotiri.  —  Mulroy  v.  Supreme 
Lodge,  etc.,  28  Mo.  App.  463. 

New  York.  —  People  v.  Alpha  Lodge  No.  I, 
13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  677. 

Pennsylvania.  —  Com.  v.  St.  Patrick's 
Benev.  Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec. 
453;  Com.  V.  German  Soc.,  15  Pa.  St.  251. 

4.  Com.  V.  St.  Patrick's  Benev.  Soc,  2 
Binn.  (Pa.)  441,  4  Am.  Dec.  453. 

5.  Dawkins  v.  Antrobus,  17  Ch.  Div.  615. 

6.  Invalid  Grounds.  —  Evans  v.  Philadelphia 
Club,  50  Pa.  St.  107.  See  this  case  distin- 
guished in  Com.  v.  Union  League,  135  Pa.  St. 
301,  20  Am.  St.  Rep.  870,  35  Am.  &  Eng. 
Corp.  Cas.  372. 

7.  Erd  V.  Bavarian  Nat.  Aid,  etc..  Assoc., 
67  Mich.  233. 

8.  Gorman  v.  Russell,  14  Cal.  532. 

9.  People  V.  Alpha  Lodge  No.  i,  13  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  677. 

10.  Franklin  Beneficial  Assoc.  v.  Com.,  10 
Pa.  St.  357. 

11.  People  V.  Saint  Franciscus  Benev.  Soc, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  216,  the  court 
saying:  "  The  purposes  of  the  corporation  in 
the  present  case,  as  declared  in  the  charter  or 
articles  of  association,  were  charitable  and 
benevolent.  Its  general  plan  was  to  obtain 
money  from  its  members,  and  use  it  for  their 
benefit  in  times  of  the  sickness  or  death  of  a 
member,  to  render  assistance  to  the  widow  of 
the  deceased  member,  etc.  There  is  nothing 
said  in  the  articles  of  association  touching  the 
religious  character  of  its  members.  It  may  be 
that  the  society  had  the  right  to  prescribe  who 
should  be  members,  and  to  require  that  the 
applicant  for  membership  should  be  a  pro- 
fessor of  the  Catholic  or  any  other  religion, 
and  that  he  should  be  a  member  of  some  par- 
ticular church.  The  society  may,  I  suppose, 
refuse  to  admit  any  one  to  membership,  and 
such  person  would  have  no  remedy.  But 
once  admitted,  he  will  have  all  the  rights  and 


privileges  provided  by  the  charter  under  the 
statute;  and  the  charter  or  articles  of  associa- 
tion can  contain  no  provision  in  conflict  with 
the  statute.  In  the  present  case,  the  relator, 
who  had  been  a  memlaer  of  the  corporation  for 
many  years,  and  had  paid  in  all  dues,  accord- 
ing to  the  charter  and  by-laws,  has  a  legal 
light  to  be  continued  a  member  until  he  shall 
violate  some  rule  or  by  law  authorized  bylaw, 
and  which  justifies  his  expulsion.  If  the  by- 
law in  question,  touching  the  sacraments,  etc., 
is  valid,  then  the  relator  will  be  deprived  of  a 
valuable  right  secured  to  him  by  the  constitu- 
tion. He  cannot  be  permitted  the  free  exercise 
and  enjoyment  of  any  other  religion  except  the 
Catholic.  He  must  continue  to  profess  that 
religion,  and  partake  of  the  sacraments  pre- 
scribed, etc.,  or  forfeit  his  right  as  a  corpo- 
rator; a  pecuniary  right,  having  no  necessary 
connection  with  any  particular  religion.  It  is 
not  my  intention  to  discuss  this  question  at 
length;  but  in  my  opinion  the  by-law  in 
question  cannot  be  sustained.  The  religious 
privileges  which  the  constitution  and  the  laws 
secure  to  all  persons  of  this  state  cannot  in 
this  way  be  infringed  or  abrogated.  This 
position  will,  of  course,  have  no  relation  to 
any  rules  and  regulations,  or  articles  of  faith, 
adopted  by  any  religious  denomination  or 
society,  and  for  a  departure  from  which  the 
member  is  liable  to  punishment  or  removal." 

12.  "  The  record  in  this  case  shows  no  suffi- 
cient cause  to  justify  the  society  in  expelling 
Dr.  Waring  from  his  rights  and  privileges  as 
a  corporator.  He  was  expelleii  for  doing  that 
which  the  law  of  this  state  not  only  authorizes 
but  encourages.  His  offending  consists  in  the 
fact  that  he  became  one  of  the  sureties  on  the 
official  bond  of  a  colored  citizen  of  his  county, 
who  had  been  elected  clerk  of  the  Superior 
Court  of  the  county,  by  a  majority  of  the  legal 
votes  cast  at  the  election  for  that  office;  and  in 
the  further  fact  that  he  became  surety  on  the 
bonds  of  certain  other  colored  citizens  who 
were  charged  with  the  offense  of  riot,  for  their 
appearance  at  court  to  answer  the  charge  as 
the  law  directs.  The  very  fact  that  the  law 
requires  the  clerk  of  the  Superior  Court  to  give 
bond  and  security  for  the  faithful  discharge  of 
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expulsion  of  a  member,  nominally  for  an  offense  for  which  such  punishment  is 
proper,  but  in  reality  for  an  offense  punishable  only  by  fine,  is  invalid.* 

{bb)  In  Expulsion  from  Commercial  Exchange.  —  Refusal  by  members  of  an  exchange 
to  submit  controversies  to  arbitration  will  not  justify  their  expulsion  ;  *  neither 
will  their  failure  to  accept  the  terms  of  an  award, ^  particularly  if  the  member 
was  denied  a  full  hearing  on  the  merits  of  the  disputed  claim;  *  nor  will  the 
resort  to  legal  proceedings  by  a  member  in  order  to  prevent  the  exchange  from 
disposing  of  his  seat  constitute  a  sufficient  ground  for  expulsion.' 

b.  Who  May  Exercise  —  (i)  Society  at  Large. — The  power  of  disfran- 
chisement belongs  to  the  association  as  a  body,®  and  such  authority  cannot  be 
delegated  unless  authorized  by  the  fundamental  law.'  Where  a  statute  pro- 
hibits the  sale  of  adulterated  food,  and  a  member  of  a  coffee  exchange  refuses 
to  complete  a  purchase  on  the  ground  that  the  coffee  is  adulterated,  the  ques- 
tion of  his  expulsion  for  such  refusal  cannot  be  delegated  to  a  tribunal  of 
graders  whose  determination  is  made  final.**  A  return  to  a  writ  of  mandamus 
stating  that  the  act  was  done  by  a  less  number  than  the  whole  must  show 
their  authority.® 

(2)  Designated  Officers. — When  authority  therefor  is  conferred   by  the 


his  duties  is  sufficient  to  justify  any  citizen  of 
the  county  in  becoming  one  of  his  sureties, 
and  to  protect  him,  in  contemplation  of  law, 
from  the  imputation  of  having  forfeited  his 
position  as  a  gentleman  by  so  doing."  State 
V.  Georgia  Medical  Soc,  38  Ga.  629,  95  Am. 
Dec.  408. 

1.  Otto  V.  Journeymen  Tailors'  Protective, 
etc..  Union.  75  Cal.  308,  7  Am.  St.  Rep. 
156. 

2.  Rcfviflal  to  Arbitrate.  —  State  v.  Union  Mer- 
chants' Exch.,  2  Mo.  App.  96;  State  v.  Cham- 
ber of  Commerce,  20  Wis.  68,  where  the 
member  had  already  acquired  valuable  rights 
at  law  through  garnishment  proceedings. 

Compare  Cannon  Toronto  Corn  Exch.,  27 
Grant's  Ch.  (U.  C.)  23,  where  the  validity  of  a 
by-law  requiring  suVjmission  was  assumed, 
but  the  notice  was  held  insufficient. 

3.  Savannah  Cotton  Exch.  r  .  State,  54  Ga. 
668;  Matter  of  Lurman,  90  Hun  (N.  Y.)  303. 
In  the  case  last  cited  the  member  was  sus- 
pended for  refusing  to  pay  for  adulterated 
coffee  though  directed  by  the  exchange  to  do 
so.  No  investigation  was  made  upon  the 
merits  of  the  question  whether  the  position 
taken  by  the  member  was  justifiable,  and  the 
court  restored  him  by  mandamus. 

4.  Matter  of  Lurman,  90  Hun  fN.  Y.)  303. 

5.  Member  Kesorting  to  Legal  Proceedings.  — 
People  N'ew  York  Cotti^n  Exch.,  0  Hun  (N. 
Y.)  216,  the  court  saying:  "  When  the  relator 
refused  to  submit  to  the  report  against  his 
title  he  was  not  acting  in  antagonism  to  the 
power  of  the  appellant  of  'adjusting  contro- 
versies between  its  members,'  or  of  '  establish- 
ing just  and  equitable  principles  in  the  cotton 
trade,'  nor  was  he  rebelling  against  the  judg- 
ment pronounced  against  Valentine,  for  which 
express  provision  was  made  in  the  by-laws. 
He  had  no  controversy  with  any  member  or 
officer.  He  said  simply.  You  cannot  sell  the 
membership  of  Valentine,  because  it  belongs 
to  me,  and  I  do  not  admit  your  authority 
to  dispose  of  my  rights  in  regard  to  it.  In 
this  he  was  correct,  and  the  appellant  in 
error.    In  the  case  of  the  People  v.  New  Y(jrk 


Commercial  Assoc.,  18  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  271,  expulsion  was  authoiized  if 
the  member  was  guilty  of  wilfully  violating 
the  charter  or  by-laws  of  the  association,  or. 
guilty  of  fraudulent  breach  of  contiact,  or 
other  gross  misconduct,  and  the  charge  was  of 
obtaining  goods  by  false  pretenses.  It  bears 
no  analogy  to  the  case  on  hand.  Here  there 
is  no  provision  in  the  by-laws  for  the  trial  of 
the  title  to  a  seat,  and  there  is  therefore,  in 
refusing  to  submit  to  the  report,  no  violation 
of  the  by-laws.  There  is  here  no  charge 
either  involving  moral  turpitude  or  of  fraudu- 
lent conduct  of  any  kind." 

6.  Power  Vested  in  Entire  Body.  —  Alabama.  — 
Medical,  etc.,  Soc.  '■.  Weatherly,  75  Ala.  248. 

Massachusetts .  —  Gray  z<.  Christian  Soc,  etc., 
137  Mass.  329,  50  Am.  Rep.  310. 

.Vcw  York.  —  People  v.  Alpha  Lodge  No.  i, 
13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  683. 

Pennsylvania.  —  Evans  v.  Philadelphia  Club, 
50  Pa.  St.  107;  Green  v.  African  Methodist 
Episcopal  Soc,  i  S.  &  R.  (Pa.)  254;  Com.  v. 
Pcnnsvlvania  Beneficial  Inst.,  2  S.  &  R.  (Pa.) 
141;  Black,  etc.  Smiths'  Soc.  v.  Vandyke,  2 
Whart.  (Pa.)  309. 

Wisconsin.  —  State  v.  Chamber  of  Com- 
merce, 20  Wis.  69. 

In  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107,  Chief  Justice  Woodward  stated  the  con- 
sensus of  all  the  decisions  to  be:  "  That  the 
power  to  make  by-laws  is  incidental  to  corpo- 
rations, and  generally  expressly  conferred  by 
statute;  but  by-laws  which  vest  in  a  majority 
the  power  of  expulsion  for  minor  offenses  are, 
in  so  far,  void,  and  courts  of  justice  will  not 
sustain  expulsions  made  under  them." 

7.  Delegation.  —  State  Chamber  of  Com- 
merce, 20  Wis.  69;  Green  v.  African  Methodist 
Episcopal  Soc,  1  S.  &  R.  (Pa.)  254;  People  v. 
.Alpha  Lodge  No.  i,  13  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  677.  Compare  State  v.  Miller,  66 
Iowa  26. 

8.  Matter  of  Lurman,  90  Hun  (N.  V.) 
309. 

9.  Green  African  Methodist  Episcop-il 
Soc,  I  S.  &  R.  (Pa.)  254. 
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charter  of  a  corporation  *  or  by  rules  governing  a  voluntary  association,'  the 
power  to  expel  may  be  vested  in  designated  ofificers.  But  a  provision  that 
the  corporation  shall  have  the  right  to  "  expel  any  member  as  they  may  see 
fit  "  does  not  authorize  a  delegation  of  the  power.'*  Where  one  article  of  a 
club  constitution  required  a  two-thirds  vote  of  the  governing  committee  of 
twenty-four,  in  order  to  expel,  and  another  article  declared  that  a  majority  of 
such  committee  should  constitute  a  quorum,  the  court  held  that  sixteen  votes 
were  necessary  to  expulsion.* 

Disqualification  of  Triers.  —  Where  one  of  the  members  of  a  tribunal  which 
tried  an  expelled  member  was  a  brother  of  a  prosecutor,  and  a  denial  of  juris- 
diction was  made,  though  not  on  that  ground,  the  court  considered  this  a  sufifi- 
cient  reason  for  reinstatement."' 

Interested  Directors.  —  But  the  fact  that  one  of  the  directors  before  whom 
the  charges  were  heard  had  a  personal  interest  in  punishing  the  accused  was 
held  insufficient,  when  objected  to  as  a  disqualification,  to  authorize  the  pro- 
ceedings to  be  declared  void  in  an  injunction  suit.® 

c.  Mode  of  Exercise  —  (i)  In  General.  —  Proceedings  for  disfranchise- 
ment must  generally  be  conducted  in  substantial  accordance  with  the  organic 
law  and  the  rules  adopted  by  the  body. 

Suspending  a  Subordinate  Lodge.  —  Thus  the  widow  of  a  deceased  member  of  a 
delinquent  subordinate  lodge  was  held  entitled  to  payment  out  of  the  endow- 
ment fund,  where  the  lodge  had  not  been  suspended  in  the  manner  provided 
by  the  constitution.'' 

Recommendation  by  the  Society.  —  And  where  the  by-laws  provide  that  an 
expulsion  shall  be  by  vote  of  the  ofificers  upon  recommendation  by  the 
society,  a  vote  of  the  society,  although  the  ofificers  join  therein  as  members, 
is  ineffectual.*^ 

Substantial  Justice  the  Object  in  View. —  But  proceedings  under  articles  of  associa- 


1.  Designated  Officers  —  Charter  Provision  of 
Corporation  —  England.  —  Fisher  :  .  Keane,  1 1 
Ch.  Div.  353;  Blisset  v.  Daniel,  lo  Hare 
47S;  Labouchere  v.  Wharncliffe,  13  Ch.  Div. 
346. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weath- 
erly,  75  Ala.  248. 

Illinois.  —  Pitcher  v.  Board  of  Trade,  121 
111.  412;  People  V.  Women's  Catholic  Order, 
etc.,  162  111.  78. 

New  York.  —  People  v.  New  York  Produce 
Exch.,  I4g  N.  Y.  401;  People  v.  American 
Institute,  44  How.  Pr.  (N.  Y.  Supreme  Ct.) 
468;  Haebler  J'.  New  York  Produce  Exch.,  149 
N.  Y.  415;  People  v.  Musical  Mut.  Protective 
Union,  118  N.  Y.  loi;  Loubat  v.  Le  Roy,  40 
Hun  (N.  Y.)  546:  People  v.  Musical  Mut.  Pro- 
tective Union,  47  Hun  (N.  Y.)  273;  People  v. 
Alpha  Lodge  No.  i,  13  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  677. 

Pennsylvania.  —  Com.  v.  Union  League,  135 
Pa.  St.  301,  20  Am.  St.  Rep.  870;  Com.  v. 
Union  League,  135  Pa.  St.  301,  20  Am.  St. 
Rep.  870;  Young  v.  Grand  Lodge,  etc.,  173 
Pa.  St.  302. 

Texas.  —  Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

Wisconsin.  —  State  v.  Milwaukee  Chamber 
of  Commerce,  47  Wis.  670. 

2.  Rules  of  Voluntary  Association  —  England. 
—  Fisher  v.  Keane,  11  Ch.  Div.  353;  Blisset  v. 
Daniel,  10  Hare  478. 

Massachusetts.  —  Grosvenor  v.  United  Soc, 
etc.,  118  Mass.  78. 

Nebraska. — Jackson  v.  South  Omaha  Live 
Stock  Exch.,  49  Neb.  687. 
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New  York.  —  Belton  v.  Hatch,  log  N.  Y. 
593;  Loubat  V.  Le  Roy,  40  Hun  (N.  Y.)  546; 
Lewis  V.  Wilson,  121  N.  Y.  284;  Gebhard  v. 
New  York  Club,  21  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  248. 

3,  State  V.  Chamber  of  Commerce,  20  Wis. 
68. 

4.  Loubat  V.  Le  Roy,  40  Hun  (N.  Y.)  546. 

6.  Prosecutor's  Brother  as  Trier.  —  People  v. 
Alpha  Lodge  No.  i,  13  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  677.  See  also  Temple  v.  Toronto 
Stock  Exch.,  8  Ont.  Rep.  705;  Cheney  v. 
Ketcham,  5  Ohio  N.  P.  139. 

6.  Interested  Directors.  —  Jackson  v.  South 
Omaha  Live  Stock  Exch.,  49  Neb.  687. 

7.  Manner  of  Exercising  Power  of  Disfranchise- 
ment.—  Young  V.  Grand  Lodge,  etc.,  173  Pa. 
St.  302. 

8.  People  V.  Alpha  Lodge  No.  i,  13  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  677.  Compare 
Labouchere  v.  Wharncliffe,  13  Ch.  Div.  346. 
where  the  court  said:  "  The  rule  of  the  club 
was  to  the  effect  that,  in  the  event  of  a  member 
refusing  to  resign,  a  general  meeting  of  mem- 
bers should  be  called,  at  which  it  should  be  com- 
petent for  two-thirds  of  those  present  to  expel 
him.  Now,  Mr.  Labouchere  has  stated  that 
there  were  one  hundred  and  seventeen  per- 
sons present,  of  whom  one  hundred  and  fifteen 
voted;  that  he  himself  was  present,  but  did 
not  vote,  and  that  the  number  who  voted  for 
his  e.xpulsion  was  seventy-seven.  It  is  clear, 
therefore,  that  if  there  were  one  hundred  and 
seventeen  persons  present,  seventy-seven 
were  not  two-thirds  of  the  number.  The 
expulsion  was  therefore  irregularly  carried." 
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tion  agreed  to  by  all  members  are  to  be  considered  without  too  much  regard 
to  mere  technicalities,  and  substantial  justice  rather  than  form  is  to  be  kept 
in  view.* 

Waiver.  —  So  irregularities  in  the  proceedings  may  be  waived.- 

And  if  No  Mode  of  Procedure  Is  Specified,  it  has  been  held  that  the  society  may 
adopt  such  mode  as  it  sees  fit,  subject  only  to  the  implied  limitation  that  it 
be  fair  and  reasonable.^    There  is,  however,  authority  opposed  to  this.^ 

(2)  By-laws  Governing  Procedure  —  (a)  Validity.  —  By-laws  which  vest  in  a 
majority  of  a  corporation  the  power  of  expulsion  for  minor  offenses  have  been 
held  pro  tanto  void.* 

(b)  Strict  Construction.  —  Such  by-laws  are  to  be  strictly  construed,  and  where 
they  provided  for  expulsion  by  a  vote  of  the  officers  upon  recommendation  of 
the  lodge,  a  vote  of  the  latter  as  a  whole,  though  participated  in  by  the 
officers,  was  held  insufficient.*  So  the  posting  of  notices  three  hours  after 
midnight  of  the  designated  day  was  deemed  fatal  though  the  member 
appeared.'' 


1.  Burton  -•.  St.  George's  Soc,  28  Mich.  261. 

2.  Waiver  of  Irregularities.  —  Sperry's  Ap- 
peal, 116  Pa.  St.  391,  Green,  J.,  dissenting. 
Contra,  Labouchere  -■.  Wharncliffe,  13  Ch. 
Div.  346. 

3.  Where  No  Mode  of  Procedure  Specified.  — 
Spilman  v.  Supreme  Council,  etc.,  157  Mass. 
I2g;  Pitcher  v.  Board  of  Trade,  121  111.  412; 
Barrows  v.  Massachusetts  Medical  Soc,  12 
Cush.  (Mass.)  402. 

fiules  of  Evidence. —  In  Guinane  v.  Sunny- 
side  Boating  Co.,  21  Ont.  App.  49,  it  was  said 
that  the  directors  of  a  club,  in  exercising  dis- 
ciplinary jurisdiction  under  a  by-law  providing 
that  any  member  guilty  of  conduct  "  which, 
in  the  opinion  of  the  board,  would  merit 
such  a  course,  may  be  expelled,"  are  not 
bound  by  legal  rules  of  evidence,  and  their 
decision,  arrived  at  after  a  fair  investigation  of 
the  facts,  will  not  be  disturbed  because  they 
have  admitted  as  part  of  the  evidence  in  proof 
of  the  charge  the  informally  sworn  statement 
of  one  of  the  persons  concerned  in  the  transac- 
tion. 

4.  In  People  v.  Alpha  Lodge  No.  i,  13  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  677,  the  court  said: 
"  There  are  respectable  authorities  which  hold 
that  where  no  mode  of  procedure  is  specified 
for  trial,  the  society  may  adopt  such  mode  as 
it  pleases,  subject  only  to  the  limitation  that 
it  must  be  fair,  even  including  a  trial  by  com- 
mittee. Spilnian  v.  Supreme  Council,  etc., 
157  Mass.  128;  Pitcher  v.  Board  of  Trade,  121 
III.  412.  I  regard  such  practice  as  loose  and 
dangerous,  and  refuse  to  adopt  it  in  the  ab- 
sence of  a  controlling  authority  in  this  state. 
It  may  well  be  that  a  corporation  may  dele- 
gate to  a  committee  the  power  to  take  the 
evidence  and  report  it  to  the  members,  for 
them,  duly  assembled  for  the  purpose,  to  act 
upon,  but  the  trial  itself,  and  the  decision  of 
the  issue,  should  be  by  the  whole  and  not  by  a 
small  part." 

In  District  Grand  Lodge  No.  4  v.  Cohn,  20 
III.  App.  335,  a  member  was  suspended  for 
non-payment  of  dues.  The  constitution  of  the 
grand  lodge  provided  that  the  manner  of  sus- 
pension should  be  detailed  in  the  by-laws  of 
subordinate  lodges  and  left  to  their  option. 
The  subordinate  lodge  failed  to  adopt  such  by- 
laws, and  it  was  held  that  the  suspension  was 
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invalid,  and  that  the  fact  that  the  lodge  had 
been  accustomed  to  pursue  a  particular  course 
did  not  give  such  custom  the  force  of  a  by- 
law. The  court  said:  "  It  may  be  that  in  the 
case  of  ordinary  corporations  by-laws  need  not 
necessarily  be  in  writing,  but  may  be  adopted 
by  long-continued  and  invariable  custom,  but 
the  authorities  on  that  subject  do  not  hold' 
that  a  custom  may  take  the  place  of  a  by-law, 
but  that  it  may  be  resorted  to  as  evidence  of 
the  adoption  of  a  by-law.  But  in  the  present 
case,  aside  from  the  admission  that  the  lodge 
passed  no  by-law  on  the  subject  of  suspen- 
sions, no  custom  or  usage  is  shown  which 
affords  any  evidence  of  the  adoption  of  an  un- 
written by-law.  It  appears  merely  that  the 
lodge,  in  the  matter  of  suspensions,  has  been 
accustomed  to  act  in  a  particular  manner,  but 
it  does  not  appear  when,  how  long,  or  to 
what  extent  such  custom  has  been  pursued,  or 
whether  it  has  been  uniform  or  only  adopted 
in  particular  instances.  This  comes  far  short 
of  such  custom  as  will  be  construed  into  a  by- 
law. But  there  is  another  reason  why  the 
custom  insisted  upon  cannot  be  regarded  as  a 
by-law.  The  lodge  passed,  promulgated,  and 
caused  to  be  published  a  code  of  by-laws  for 
the  government  of  its  proceedings  in  a  great 
variety  of  matters,  and-we  have  failed  to  find 
any  decision  holding  that  where  a  corporation 
has  expressly  adopted  a  code  of  by-laws,  other 
by-laws  will  be  implied  from  custom  or 
usage." 

5.  Validity  of  By-laws  Begulating  Procedure. 

—  Evans  v.  Philadelphia  Club,  50  Pa.  St.  107. 

6.  Strictly  Construed.  —  People  v.  Alpha 
Lodge  No.  I,  13  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  680. 

7.  Labouchere  v.  Wharncliffe,  13  Ch.  Div. 
346.  This  case  carried  the  rule  to  the  ex- 
treme. Notices  were  required  to  be  posted  a 
fortnight  in  advance  of  the  meeting;  they 
were  posted  at  three  o'clock  on  the  morning  of 
the  first  day  of  November  for  a  meeting  on  the 
fourteenth  day.  The  court  thus  comments: 
"  The  secretary  said  that  because  the  Beef- 
steak Club  opened  at  one  o'clock  in  the  after- 
noon and  did  not  close  until  three  next 
morning,  he  considered  that  posting  on  that 
next  morning  was  equivalent  to  posting  on  the 
previous   day.    I   have  nothing    to  do  with 
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(3)  Notice.  —  Disfranchisement  Without  Previous  Notice  to  the  member  is  void,* 
unless  tlie  rules  expressl)-  jirovidc  that  notice  shall  not  be  necessary.* 

Where  By-laws  Silent  -  Reasonable  Notice.  —  If  they  are  silent  a  reasonable  notice 
must  be  L;i\'en.'* 

Personal  Service.  —  No  different  mode  being  provided,  personal  service  of  the 
notice  should  be  made,*  and  it  is  immaterial  that  the  party  has  changed  his 
residence  without  giving  notice.* 

Waiver.  —  The  right  to  notice®  or  an  irregularity  therein'  may  be  waived 
by  a  voluntary  appearance;  but  there  is  authority  opposed  to  this.* 


what  the  secretary  considered;  but  it  is  not 
possible  that  he  can  malte  that  out  to  be  a 
fortnight's  notice.  A  fortnight  has  a  definite 
legal  meaning;  and,  therefore,  the  secretary's 
notion  of  the  club  day  cannot  affect  the  ques- 
tion which  the  court  has  to  decide." 

1.  Notice  Jurisdictional  —  England.  —  Fisher 
-■.  Keane,  11  Ch.  Div.  353;  Blisset  v.  Daniel, 
10  Hare  478;  Innes  v.  Wylie,  i  C.  &  K.  262,  47 
E.  C.  L.  262;  Labouchere  v.  Wharncliffe,  13 
Ch.  Div.  346. 

Canada.  —  Beland  v.  L' Union  St.  Thomas, 
ig  Ont.  Rep.  747. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248. 

California.  —  Von  Arx  v.  San  Francisco 
Gruetli  Verein,  113  Cal.  377. 

Connecticut.  —  Connelly  v.  Masonic  Mut. 
Ben.  Assoc.,  58  Conn.  553,  18  Am.  St.  Rep. 
296. 

Illinois.  —  People  v.  Women's  Catholic 
Order,  etc.,  162  111.  78. 

Massachusetts.  —  Karcherz'.  Supreme  Lodge, 
etc.,  137  Mass.  368. 

Michigan.  —  Erd  v.  Bavarian  Nat.  Aid,  etc., 
Assoc.,  67  Mich.  233;  Pulford  v.  Fire  Depart- 
ment, 31  Mich.  458. 

Missouri.  —  Lysaght  v.  St.  Louis  Operative 
Stonemasons'  Assoc.,  55  Mo.  App.  538. 

Nebraska.  — Jones  v.  State,  28  Neb.  495  (dis- 
franchisement from  church  membership). 

A^ew  York.  —  Loubat  v.  Le  Roy,  40  Hun  (N. 
Y.)  546;  Fritz  V.  Muck,  62  How.  Pr.  (N.  Y. 
Supreme  Ct.)  69;  Downing  v.  St.  Columba's, 
etc.,  Soc,  10  Daly  (N.  Y.)  262;  Wachtel  v. 
Noah  Widows,  etc.,  Benev.  Soc,  84  N.  Y.  28, 
38  Am.  Rep.  478;  Lewis  v.  Wilson,  121  N.  Y. 
284;  Gebhard  v.  New  York  Club,  21  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  250;  People  v.  Saint 
Franciscus  Benev.  Soc,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  216;  People  v.  Sailors'  Snug 
Harbor,  5  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
119;  Simmons  v.  Syracuse,  etc.,  R.  Benev. 
Soc,  (Supreme  Ct.)  10  N.  Y.  Supp.  293;  Peo- 
ple V.  Independent  Order,  etc.,  13  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  426. 

North  Carolina.  —  Delacy  v.  Neuse  River 
Nav.  Co.,  I  Hawks  (8  N.  Car.)  274,  9  Am.  Dec. 
636. 

Pennsylvania.  —  Com.  v.  Pennsylvania  Bene- 
ficial Inst.,  2  S.  &  R.  (Pa.)  141;  Kuntzman  v. 
Weaver,  20  Pa.  St.  422,  59  Am.  Dec.  740; 
Com.  V.  German  Soc,  15  Pa.  St.  251. 

Rhode  Island.  —  Sleeper  v.  Franklin  Lvceum, 
7  R-  I-  523; 

Wisconsin.  —  State  v.  Milwaukee  Chamber 
of  Commerce,  47  Wis.  671. 

In  Loubat  n.  Le  Roy,  40  Hun  (N.  Y.)  546, 
the  plaintiff  appeared  before  a  committee  of 
five  with  counsel,  and  read  a  written  stale- 
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ment,  which  he  left  with  it.  The  committee 
took  the  statements  of  the  other  members  and 
witnesses  in  the  absence  of  the  plaintiff.  At  a 
meeting  of  the  governing  committee  the  com- 
mittee of  five  made  its  report,  which  was 
considered  by  the  whole  committee,  and  a 
resolution  of  expulsion  adopted.  It  was  held 
that  the  plaintiff  should  have  had  notice  of  the 
meeting  of  the  governing  committee. 

2.  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.> 
87.  See  also  L'Union  St.  Joseph,  etc.,  z\  La- 
pierre,  4  Can.  Sup.  Ct.  Rep.  164.  Contra. 
Manning  v.  San  Antonio  Club.  63  Tex.  166,  51 
Am.  Rep.  639. 

Such  a  construction  of  the  rules  will  not 
ordinarily  be  adopted  by  the  courts,  unless  the 
intention  to  waive  notice  may  be  inferred 
from  uniform  custom  in  the  particular  busi- 
ness, or  is  clearly  expressed  in  the  most  un- 
ambiguous and  explicit  language.  Medical, 
etc.,  Soc.  V.  Weatherly,  75  Ala.  248. 

3.  Where  By-laws  Silent  as  to  Notice.  —  Von 
Arx  V.  San  Francisco  Gruetli  Verein,  113  Cal. 
377:  Fritz  v.  Muck,  62  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  69. 

4.  Wachtel  v.  Noah  Widows,  etc.,  Benev. 
Soc,  84  N.  Y.  28,  38  Am.  Rep.  478.  See  also 
People  V.  Hoboken  Turtle  Club,  (Supreme 
Ct.)  i4  N.  Y.  Supp.  76. 

5.  Wachtel  Noah  Widows,  etc.,  Benev. 
Soc,  84  N.  Y.  28,  38  Am.  Rep.  478. 

6.  Waiver  of  Notice.  —  State  v.  Stevedores, 
etc.,  Benev.  Assoc.,  43  La.  Ann.  1103;  People 
V.  Fire  Underwriters,  7  Hun  (N.  Y.)  253. 

7.  Waiver  of  Irregularities  in  Notice.  —  People 
V.  Women's  Catholic  Order,  etc.,  162  111.  78; 
Durel  V.  Perseverance  F.  Co.,  47  La.  Ann. 
iioi;  Karcher  v.  Supreme  Lodge,  etc.,  137 
Mass.  369. 

An  offending  member  was  twice  cited  to 
appear  for  trial,  and  each  time  broke  up  the 
meeting  by  ruffianism  and  violence.  He  was 
afterwards  expelled  at  a  general  meeting  at 
which  he  was  not  present.  It  appearing  that 
the  irregularity  was  the  consequence  of  his 
own  acts,  the  court  refused  relief.  State  v. 
Lusitanian  Portuguese  Soc,  15  La.  Ann.  73. 

8.  Downing  7'.  St.  Columba's,  etc.,  Soc,  10 
Daly  (N.  Y.)  262,  the  court  saying:  "  It  does 
not  mend  the  matter  that  Mr.  Downing  was 
present  at  the  meeting.  If  he  were  not 
apprised  of  the  charges,  he  had  no  opportu- 
nity of  bringing  witnesses  to  prove  that  he 
was  no  malingerer,  but  a  severe  sufferer  from 
a  painful  malady  that  was  hurrying  him  to 
the  grave.  It  has  been  decided  hat  though  a 
member  attends,  and  enters  upon  his  defense, 
he  does  not  waive  his  right  to  a  notice  of  the 
charges.  Fair  dealing  requires  that  notice 
shall  be  given,  and  that  the  charges  shall  be 
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Expulsion  from  Subordinate  Lodge.  —  A  member  who  has  been  regularly  expelled 
from  a  subordinate  lodge  may  be  expelled  from  the  superior  body  without 
notice.* 

Illegal  Admission  to  the  Society.  —  And  if  illegally  received  into  the  association 
he  may  be  expelled  without  notice.'-* 

Officer's  Finding  as  to  Proper  Notice.  —  The  finding  of  an  officer  of  the  society 
that  proper  notice  has  not  been  given  will  ordinarily,  at  least,  be  conclusive  in 
proceedings  in  the  civil  courts.* 

Testimony  of  Party  Making  Service.  —  But  the  testimony  of  one  who  served  a 
paper  but  does  not  know  its  contents  will  not  prove  the  notice  to  be 
sufficient.* 

As  to  Form,  the  notice  will  be  sufficient  if  it  apprises  the  accused  of  the  time 
and  place  of  hearing  and  the  general  nature  of  the  charge.*  But  the  notice 
must  specify  the  subject  of  the  hearing''  and  inform  the  member  that  it 
concerns  him.'' 


clearly  stated.  Marsh  v.  Huron  College,  27 
Grant's  Ch.  (U.  C.)  605,  628;  Labouchere  v. 
Wharncliffe,  13  Ch.  Div.  346;  Fisher  v.  Keane, 
II  Ch.  Div.  353." 

1.  Pfeiffer  v.  Weishaupt,  13  Dalv  (N.  Y.) 
161. 

2.  Where  Party  Was  Illegally  Admitted.  — 

Diligent  F.  Co.  v.  Com.,  75  Pa.  St.  291.  In 
this  case  the  number  of  active  members  was 
limited  by  charter  to  one  hundred,  and 
authority  given  to  bestow  honorary  member- 
ship on  the  active  members.  The  plaintiff 
was  made  an  honorary  member,  without  hav- 
ing been  on  the  active  lisi.  But  see  supra, 
this  title,  Grounds  of  Doiibtftil  Validity — In- 
eligibility. 

3.  Officer's  Finding  as  to  Notice.  —  Connelly 
V.  Masonic  Mut.  Btn.  Assoc.,  58  Conn.  552,  18 
Am.  St.  Rep.  296.  In  this  case  the  rules  of 
the  grand  lodge  required  certain  notice  to  be 
given  to  the  members  by  the  local  lodge,  and 
provided  an  appeal  to  the  district  deputy 
grand  master,  wlio  found  that  such  notice  had 
not  been  given.  In  a  suit  against  a  benefit 
association,  which  required  its  members  to  be 
in  good  standing  in  a  Masonic  lodge,  it  was 
held  that  this  finding  was  conclusive,  and  that 
evidence  could  not  be  received  to  show  that 
such  notice  had  been  given.  The  court  said: 
,'  Connelly's  name  was  stricken  from  the  rolls 
and  he  was  rendered  unaffiliated  by  a  vote  of 
Baltic  Lodge  for  the  '  nonpayment  of  dues 
only."  In  such  a  case  it  was  within  the  juris- 
diction of  the  deputy  grand  master  Wheeler, 
and  it  was  his  duty  to  determine  whether  such 
striking  from  the  rolls  was  illegal  or  not;  and 
if  he  found  it  to  be  illegal  according  to  Ma- 
sonic rules,  it  was  his  duty  to  order  the  name 
to  be  restored  to  the  rolls.  The  deputy  grand 
master,  having  investigated  the  circumstances 
of  Connelly's  case,  did  find  the  vote  by  which 
he  was  rendered  unaffiliated  to  be  void,  and 
he  ordered  his  name  to  be  restored  to  the 
rolls,  and  it  was  restored  as  of  the  date  of  his 
apparent  suspension.  This  judgment  of  the 
deputy  grand  master  was  affirmed  by  the  grand 
master  of  the  state.  By  the  reversal  of  this 
vote  of  unaffiliation,  and  by  the  action  of 
Baltic  Lodge,  Connelly  was  reinstated  as  of 
the  date  of  that  vote,  and  he  stood  as  a  mem- 
ber of  that  lodge  at  the  time  of  his  death  as  if 
no  such  vote  had  ever  been  passed.  It  is  olj- 
jected  to  the  decision  of  the  deputy  grand 


master  that  it  was  not  made  till  after  Connelly 
died.  His  death  produced  no  change  in  the 
rights  of  the  plaintiff  to  have  the  unaffiliation 
set  aside  if  it  was  illegal.  Possibly  she  had 
no  right  to  ask  for  such  reversal  until  his 
death.  It  would  seem  reasonable,  therefore, 
that  her  right  to  procure  such  reversal  ought 
not  to  abate  by  his  death.  Marck  -■.  Supreme 
Lodge,  2g  Fed.  Rep.  896;  Lazensky  v.  Su- 
preme Lodge,  31  Fed.  Rep.  592.  A  copy  of 
the  summons  used  by  the  iBallic  Lodge  in 
Connelly's  case  is  shown  in  the  finding.  It  is 
claimed  that  the  decision  of  deputy  grand 
master  Wheeler,  that  the  summons  did  not 
conform  to  the  requirements  of  the  grand 
lodge,  is  not  supported  thereby.  That  objec- 
tion is  not  open  to  us.  It  being  found  that 
the  deputy  grand  master  had  jurisdiction 
to  act  in  the  matter,  his  decision  upon  a  ques- 
tion of  fact  involved  in  the  case  is  not  open  to 
review  by  a  court  of  law.  Chase  v.  Cheney, 
58  111.  509,  II  Am.  Rep.  95;  Walker  v.  Wain- 
wright,  16  Barb.  (N.  Y.)  486." 

4.  Downing  v.  St.  Columba's,  etc.,  Soc,  10 
Daly  (N.  Y.)  262. 

5.  Form  of  Notice. —  Levi  v.  Magnolia  Lodge 
No.  29,  no  Cal.  297;  Jackson  v.  South  Omaha 
Live  Stock  Exch.,  49  Neb.  687,  where  the 
following  notice  was  approved:  "South 
Omaha,  Neb.,  May  19,  1892.  Jackson,  Hig- 
gins  &  Co.  South  Omaha,  Neb.  Gentlemen: 
You  are  hereby  charged  with  violating  rule  9 
of  this  exchange,  in  this,  that  on  or  about  the 
I2th  day  of  April,  1892,  you  did,  through  one 
J.  J.  Raymaker,  your  authorized  agent,  pay 
one  George  F.  Burke,  of  Bradshaw,  Nebraska, 
the  sum  of  $3.20 (three  and  twcnty-hundredths 
dollars)  as  consideration  and  for  the  purpose 
of  inducing  said  Burke  to  bill  a  car  of  cattle 
to  the  firm  of  Jackson,  Higgins  &  Co.  —  J.  A. 
Hake,  President  and  Chairman  of  Board  of 
Directors." 

The  form  prescribed  by  the  laws  of  the 
order  must  be  pursued.  District  Grand  Lodge 
No.  4  V.  Menken,  67  111.  App.  576. 

6.  Marsh  v.  Huron  College,  27  Grant's  Ch. 
(U.  C.)  605;  People  V.  ,\lpha  Lodge  No.  i,  13 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  677.  In  the 
former  case  a  college  council  sought  unsuc- 
cessfully to  expel  a  member  at  a  meeting 
called  merely  for  special  business. 

7.  Cannon  v.  Toronto  Corn  Exch.,  27 
Grant's  Ch.  (U.  C.)  23. 
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(4)  Hearing.  —  In  disfranchisement  proceedings  the  right  to  a  hearing 
cannot  be  denied  and  it  should  be  before  the  society  at  large,*  unless 
otherwise  provided.  But  a  member  is  not  entitled  to  a  jury  trial  in  such  pro- 
ceedings,^ nor  need  there  be  any  indictment  by  a  grand  jury,  though  the 
offense  charged  be  an  infamous  crime.* 

(5)  PriSi'iiiing  Copy  of  Charges.  —  A  member  is  entitled  to  a  copy  of  the 
charges  preferred  against  him,  unless  he  has  waived  or  forfeited  the  right.' 
And  he  does  not  waive  it  by  attending  the  meeting  and  entering  upon  his 
defense.®  Charges  are  sufficiently  specific  which  apprise  him  of  the  nature  of 
the  alleged  offense  and  enable  him  to  prepare  for  his  defense.'' 

(6)  Default.  —  On  Default  in  Appearance  proof  of  the  charges  should,  never- 
theless, be  required.'^  But  a  by-law  to  which  a  member  has  assented  may 
provide  for  expulsion  for  contempt  in  failing  to  appear.® 

Insanity  of  Member.  —  The  fact  that  the  member  was  insane  when  served 
with  notice  cannot  be  raised  in  a  collateral  proceeding  to  excuse  his  default,*** 
though  where  there  was  no  service  of  notice  or  process  a  judgment  of  expul- 
sion cannot  be  made  to  rest  on  an  insane  member's  entry  of  appearance  and 
admission  of  facts.** 


1.  Right  to  Hearing  Inviolable.  —  Wood  v. 
Woad,  L.  R.  g  Exch.  igo;  Gravel  v.  L' Union 
St.  Thomas,  24  Ont.  Rep.  i;  Beland  v. 
L'Union  St.  Thomas,  ig  Ont.  Rep.  747;  Com. 
V.  German  Soc,  15  Pa.  St.  251;  Sleeper  v. 
Franklin  Lyceum,  7  R.  I.  523;  People  v. 
Sailor's  Snug  Harbor,  5  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  igg;  Cheney  v.  Ketcham,  5  Ohio 
N.  P.  I3g.  See  also  cases  cited  Notice, 
supra,  this  section. 

"  Now,  surely,  those  persons  cannot  be 
ejected  from  the  corporation  without  being 
heard.  If  they  have  subscribed  their  stock  in 
good  faith,  they  are  entitled  to  the  rights  such 
subscription  gives  them,  and  it  should  be 
after  a  full  and  fair  hearing  that  they  should 
be  deprived  of  those  rights."  Southern  Plank 
Road  Co.  V.  Hixon,  5  Ind.  165. 

The  case  of  People  v.  Sailors'  Snug  Harbor, 
5  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  iig,  was 
one  where  an  inmate  of  a  charitable  asylum 
had  been  expelled  for  the  violation  of  reason- 
able rules. 

2.  Com.  V.  German  Soc,  15  Pa.  St.  251. 

3.  Jury  Trial  Not  Required.  —  People  v.  New 
York  Commercial  Assoc.,  18  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  271 ;  In  the  Matter  of  Smith,  10 
Wend.  (N.  Y.)  44g.  In  the  former  case  the 
court  observed:  "  The  objection  that  the  com- 
plaint made  before  the  board  of  managers  was 
a  criminal  complaint,  and  that  the  relator  was 
entitled  to  a  trial  by  jury,  as  well  as  some 
other  constitutional  objections  raised,  are  not 
well  founded.  The  provisions  of  the  constitu- 
tion referred  to  only  apply  to  cases  of  trial  of 
issues  of  fact  in  civil  and  criminal  proceedings 
in  courts  of  justice.  They  have  no  applica- 
tion to  corporations  who  have  the  inherent 
statutory  power  of  expulsion  or  disfranchise- 
ment, nor  to  any  bodies  not  exercising  the 
ordinary  jurisdiction  of  courts;  nor  to  col- 
lateral or  incidental  proceedings,  which  are 
disciplinary  in  their  character,  by  associations 
authorized  by  law,  as  to  the  conduct  of  their 
members,  who  have  voluntarily  submitted 
themselves  to  their  jurisdiction." 

4.  Indictment  by  Grand  Jury.  —  Matter  of 
Smith,  10  Wend.  (N.  Y.)  445. 

5.  Copy  of  the  Charges.  —  Erd  v.  Bavarian  Nat. 
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Aid,  etc.,  Assoc.,  67  Mich.  233;  People  z>. 
Musical  Mut.  Protective  Union,  47  Hun  (N. 
Y.)  273,  118  N.  Y.  loi;  Downing  v.  St. 
Columba's,  etc.,  Soc,  10  Daly  (N.  Y.)  262; 
Labouchere  v.  Wharncliffe,  13  Ch.  Div.  346; 
Durel  v.  Perseverance  F.  Co.,  47  La.  Ann. 
iioi;  People  v.  Coachman's  Union  Benev. 
Assoc,  4  Misc.  Rep.  (N.  Y.  Super.  Ct.)  424. 
Compare  Supreme  Lodge,  etc  v.  Zuhlke,  I2g 
111.  2g8. 

Information  Through  Newspapers  —  Discussion 
Therein  by  Accused.  —  In  Guinane  v.  Sunny- 
side  Boating  Co.,  21  Ont.  App.  4g,  it  was  held 
that  where  the  charge  has  been  made,  dis- 
cussed, and  replied  to  in  the  public  news- 
papers, it  is  not  necessary  to  give  to  the 
accused  member  who  has  taken  part  in  such 
discussion,  when  calling  upon  him  to  show 
cause  against  his  proposed  expulsion,  specific 
particulars  of  the  accusation.  A  general 
statement  will  suffice. 

6.  Downing  v.  St.  Columba's,  etc.,  Soc,  10 
Daly  (N.  Y.)  262.  But  see  supra,  this  section, 
Notice.  Nor  by  denying  the  right  of  the 
directors  to  proceed.  People  v.  Musical  Mut. 
Protective  Union,  47  Hun  (N.  Y.)  273,  ii8  N. 
Y.  Id. 

7.  Levy  v.  Magnolia  Lodge  No.  2g,  iioCal. 
297. 

8.  Failure  to  Appear.  —  People  v.  Young 
Men's  Father  Mathew  Benev.  Soc,  65  Barb. 
(N.  Y.)  357. 

9.  Levy  v.  Magnolia  Lodge  No.  2g,  110  Cal. 
297. 

10.  Insanity  as  an  Excuse.  —  Noel  v.  Modern 
Woodmen  of  America,  61  111.  App.  5g7; 
Pfeiffer  v.  Weishaupt,  13  Daly  (N.  Y.)  161. 

11.  Supreme  Lodge,  etc.  v.  Zuhlke,  i2g  111. 
2g8,  where  the  court,  after  reviewing  the  facts, 
observed:  "  It  thus  appears  that  the  judg- 
ment of  expulsion  rests  upon  the  appearance 
of  the  accused,  and  upon  his  admissions  of 
facts.  Appearance  and  admissions  involve 
the  element  of  consent.  If  a  man  is  brought 
into  court,  not  by  service  of  process,  but  by 
an  entry  of  his  appearance,  he  must  be  intelli- 
gent enough  to  comprehend  the  meaning  of 
his  act.  If  he  admits  a  fact  to  be  true,  such 
admission  cannot  bind  him,  unless  he  has 
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Notice  of  Inability  to  Be  Present  will  not  prevent  the  authorities  from  pro- 
ceeding with  the  trial.* 

(7)  Effect  of  Society's  Action.  —  The  Society  Acts  in  a  Quasi-judicial  Capacity  in  the 
trial  and  expulsion  of  a  member,*  and  its  judgment  pronounced  in  good  faith 
will  be  binding.^ 

But  an  Invalid  Proceeding  may  be  annulled  by  the  society  and  will  be  no  bar  to 
a  subsequent  regular  proceeding  for  the  same  offense.* 

Disputed  Questions  of  Fact  arising  upon  the  trial  and  expulsion  of  a  member  will 
not  be  reviewed  by  the  courts  unless  the  evidence  produced  before  the  triers 
is  preserved  by  a  bill  of  exceptions.* 

in.  Redeess  for  Wrongful  Disfbaitchisement  —  1.  Reinstatement  —  a.  Bv 
Appeal  to  Society's  Tribunal.  —  Where  the  right  of  appeal  is  open  to  a 
disfranchised  member,  it  must  be  availed  of  before  resorting  to  the  courts.® 


mental  capacity  enough  to  understand  its  force 
and  effect.  So  far  as  this  court  is  concerned, 
it  is  an  established  fact  that  the  accused 
entered  his  appearance  in  the  expulsion  pro- 
ceedings and  therein  admitted  the  truth  of  the 
charges  against  him  while  he  was  insane. 
*  *  *  Being  insane,  he  was  incapable  of 
giving  that  consent  upon  which  alone  those 
proceedings  can  rest  for  their  validity.  We 
are  of  the  opinion  that  the  trial  court  com- 
mitted no  error  in  modifying  the  propositions 
of  law  submitted  to  it,  in  the  respect  above 
indicated." 

1.  Robinson  v.  Yates  City  Lodge  No.  448,  86 
111.  598,  where  the  plaintiff  sent  notice  that  he 
could  not  be  present  at  the  time  and  place  set, 
owing  to  other  duties  as  a  public  officer,  and 
the  court  said:  "  It  could  not  have  been  suffi- 
cient to  have  ousted  the  lodge  of  jurisdiction 
to  try  the  case  of  plaintiff  in  error,  merely  to 
notify  its  presiding  oflScer  that  his  duties  as 
county  surveyor  would  prevent  his  being  pres- 
ent at  the  time  appointed  for  his  trial.  He 
did  not  even  prove  that  this  was  a  fact,  or  that 
he  made  application  based  on  proof  of  that 
fact,  in  a  proper  manner,  to  have  the  hearing 
of  his  case  postponed." 

Compare  Harmon  v.  Dreher,  Spear's  Eq.  (S. 
Car.)  87,  where  it  is  observed:  "  Neither  can 
this  court  look  into  the  regularity  of  the  pro- 
cess by  which  the  synod  proceeded  to  its  judg- 
ment. Every  competent  tribunal  must  of 
necessity  regulate  its  own  formulas.  If  the 
synod  proceeded  to  its  final  judgment  in  the 
absence  of  Mr.  Dreher,  it  must  be  considered 
that  by  the  constitution  and  the  very  nature  of 
the  case  the  matter  adjudicated  was  adjourned 
from  the  committee  to  the  next  annual  ses- 
sion. He  was  bound  to  attend,  and  if  he  did 
not  he  could  not  suppose  that  his  voluntary 
abser>ce  was  to  arrest  the  cause." 

2.  EflFect  of  Society's  Action. —  Hopkinson  v. 
Exeter,  L.  R.  5  Eq.  63,  37  L.  J.  Ch.  173,  16 
W.  R.  266;  Lyttleton  v.  Blackburne,  45  L.  J. 
Ch.  219.  33  L.  T.  N.  S.  641;  Richardson-Gard- 
ner V.  Freemantle,  24  L.  T.  N.  S.  81,  19  W.  R. 
256;  Otto  V.  Journeymen  Tailors'  Protective, 
etc.,  Union,  75  Cal.  309,  7  Am.  St.  Rep.  156; 
Com.  V.  Pike  Beneficial  Soc,  8  W.  &  S.  (Pa.) 
250;  Burt  7'.  Grand  Lodge,  etc.,  44  Mich.  208; 
Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  552,  18  Am.  St.  Rep.  296;  Noel  v.  Mod- 
ern Woodmen  of  America,  61  III.  App.  597; 
Hershiser  v.  Williams,  (Ohio  C.  P.)  24  Ohio  L. 
J-  314. 
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3.  Noel  7>.  Modern  Woodmen  of  America,  61 
111.  App.  597;  Connelly  v.  Masonic  Mut.  Ben, 
Assoc.,  58  Conn.  557,  18  .-\m.  St.  Rep.  296. 

Action  of  Society  Conclusive.  —  Where  the 
charter  of  a  society  provides  for  an  offense, 
directs  the  mode  of  proceeding,  and  authorizes 
the  society,  on  conviction  of  a  member,  to 
expel  him,  this  expulsion,  if  the  proceedings 
are  not  irregular,  is  conclusive,  and  cannot  be 
inquired  into  collaterally  by  mandamus, 
action,  or  any  other  mode.  Com.  v.  Pike 
Beneficial  Soc,  8  W.  &  S.  (Pa.)  247;  Black, 
etc.,  Smiths'  Soc.  v.  Vandyke,  2  Whart.  (Pa.) 
309;  Leech  v.  Harris,  2  Brews.  (Pa.)  571;  Os- 
ceola Tribe  No.  11  v.  Schmidt,  57  Md.  98. 

4.  State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670. 

5.  Jackson  t.  South  Omaha  Live  Stock 
Exch.,  49  Neb.  687. 

6.  Appeal  a  Prerequisite  to  Suit  —  California. 
—  Levy  -'.  Magnolia  Lodge  No.  29,  no  Cal.  297. 

Iliinois.  —  People  -'.  Women's  Catholic 
Order,  etc.,  162  111.  78;  Blumenfeldt  v.  Kor- 
schuck,  43  III.  App.  434. 

Massachttsetts.  —  Karcherj'.  Supreme  Lodge, 
etc.,  137  Mass.  368. 

AVw  Jersey. — Zeliff  v.  Grand  Lodge,  53  N. 
J.  L.  536. 

New  York.  —  Haum  v.  New  York  Cotton 
Exch.,  21  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
253;  Poultney  v.  Bachman,  31  Hun  (N.  Y.)  49: 
People  V.  Medical  Soc,  84  Hun  (N.  Y.)  448; 
Lafond  7/.  Deems,  8i  N.  Y.  507;  Olery  -■. 
Brown,  51  How.  Pr.  (N.  Y.  Supreme  Ct.)  92; 
White  V.  Brownell,  2  Daly  (N.  Y.)  329. 

Pennsylvania. — German  Reformed  Church  -'. 
Com.,  3  Pa.  St.  282  (from  church  membership). 

Texas.  —  Screwmen's  Benev.  Assoc.  '•.  Ben- 
son, 76  Tex.  552. 

Canada.  —  Essery  Court  Pride,  2  Ont. 
Rep.  596. 

'  There  is  a  distinction  between  the  ques- 
tion of  the  validity  of  the  expulsion  when  it  is 
set  up  as  a  defense  to  an  action  upon  a  benefit 
certificate  or  other  contract,  and  the  question 
of  the  validity  of  the  expulsion  when  restora- 
tion to  the  privileges  of  the  society  is  sought 
to  be  secured  through  the  writ  of  mandamus 
or  other  procedure.  In  the  former  case  it  is 
sufficient  for  the  beneficiary  to  show  that  the 
judgment  of  expulsion  was  invalid,  without 
further  showing  the  exhaustion  of  all  remedies 
within  the  order  or  society  for  the  purpose  of 
having  the  judgment  vacated.  *  *  *  In 
the  latter  case  it  must  appear  that  the  remedy 
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In  cases  involving  property  rights  it  has  been  held  that  the  duty  to  appeal 
arises  only  when  the  association  is  acting  strictly  within  the  scope  of  its 
powers.'  Where  the  right  to  an  appeal  is  not  provided  by  the  by-laws  the 
member  may  resort  at  once  to  the  courts.'^ 

An  Application  for  a  Reconsideration  being  a  condition  precedent  to  an  action  at 
law.  the  member  need  not  apply  therefor  when  there  is  an  extremely  remote 
])ossibility  that  it  will  be  granted.^ 

An  Adverse  Decision  on  Appeal  cannot  be  attacked  collaterally,*  especially  when 
the  power  has  been  exercised  in  a  reasonable,  proper,  and  legal  manner.* 

An  Appeal  Does  Not  Abate  on  the  death  of  a  member,  and  on  reversal  of  a  judg- 
ment of  expulsion  benefits  should  be  paid.® 

d.  Through  Judicial  Interference  —  (i)  /«  General. — Courts  are 
reluctant  to  interfere  after  disfranchisement  where  the  society  has  provided  a 
remedy.'    But  their  authority  will  be  exercised  where  it  is  necessary  to  pre- 


provided  by  the  rules  of  the  society  for  the  re- 
view of  the  judgment  complained  of  was 
resorted  to."  People  v.  Women's  Catholic 
Order,  etc.,  162  111.  78. 

1.  Where  Property  Rights  Involved.  —  Mulroy 
'.  Supreme  Lodge,  etc.,  28  Mo.  App.  463. 
This  action  was  brought  to  recover  on  a 
benefit  certificate.  The  plaintiff  had  been  ex- 
pelled, without  notice,  for  nonpayment  of  an 
assessment.  In  an  able  opinion  the  court 
said,  inter  alia  :  "  The  turning  point  in  the 
case,  therefore,  is  whether  James  Mulroy  was 
lawfully  expelled  from  the  order,  on  the  tenth 
of  November,  1884.  In  determining  this  ques- 
tion we  must  also  lay  out  of  view  a  number 
of  considerations  which  have  been  pressed 
upon  us  in  argument,  which  either  have  no 
bearing  upon  it,  or  which  it  is  not  necessary 
to  consider.  In  the  first  place,  we  concede 
that  there  is  a  great  array  of  judicial  authority 
in  favor  of  the  proposition  that  where  mem- 
bers are  expelled  from  religious  societies, 
social  clubs,  benevolent  societies,  and  other 
voluntary  organizations,  incorporated  or  unin- 
corporated, the  judicial  courts  not  interfere 
to  reinstate  them  or  to  revise  the  judgment 
of  expulsion,  until  the  expelled  member 
has  exhausted  all  the  remedies  available  to 
him  within  the  organization  itself,  by  appeal- 
ing to  a  higher  judicatory  provided  by  the 
rules  of  the  society,  or  otherwise.  Karcher  v. 
Supreme  Lodge,  etc.,,  137  Mass.  368;  Chamber- 
lain V.  Lincoln,  129  Mass.  70;  Lafond  v. 
Deems,  81  N.  Y.  508;  White  v.  Brownell,  2 
Daly  (N.  Y.)  329;  Poultney  v.  Bachman,  31  Hun 
(X.  Y.)49;  Harrington  v.  Workingmen's  Benev. 
Assoc..  70  Ga.  342;  Loubat  v.  Le  Roy,  15  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  i.  But  all  the  cases 
which  so  hold  either  expressly  state  or  tacitly 
assume  that  in  the  action  which  the  society 
took,  and  against  which  relief  was  sought,  it 
acted  within  the  scope  of  its  powers,  and  in 
prosecuting  their  inquiries  into  the  propriety 
of  the  action  of  such  societies  in  the  expulsion 
of  members,  or  in  the  disposition  of  property, 
or  otherwise,  courts  have  in  general  proceeded 
no  further  than  to  inquire  whether  the  judica- 
tory provided  by  the  laws  of  the  society,  which 
acted,  had  jurisdiction  in  the  particular  case. 
*  *  *  It  follows  from  these  premises  that 
the  lodge  to  which  James  Mulroy  belonged 
had  no  jurisdiction  whatever  to  try  or  expel 
him  upon  the  charge  above  named;  that  his 
expulsion  was  consequently   null  and  void; 


that,  being  merely  void,  it  was  not  incumbent 
upon  him  to  take  steps  to  have  it  reversed  in 
a  higher  judicatory  of  the  society;  but  that  it 
left  him  clothed  with  the  rights  of  member- 
ship, at  least  in  respect  of  the  mutual  benefit 
fund  of  the  society,  to  the  same  extent  as 
though  it  had  not  taken  place.  Thereafter,  if 
he  paid  no  assessment  he  was  not  notified  to 
pay  any;  and  consequently  such  nonpayment 
cannot  now  be  set  up  as  a  ground  of  forfeit- 
ure." 

In  Bauer  v.  Samson  Lodge,  etc.,  102  Ind. 
262,  it  was  held  that  the  by-laws  of  a  mutual 
benefit  association  must  positively  require 
members  to  prosecute  an  appeal  before  re- 
sorting to  the  courts,  and  that  by-laws  simply 
conferring  the  right  are  not  compulsory. 

2.  People  V.  Alpha  Lodge  No.  i,  13  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  677. 

3.  Application  to  Reconsider.  —  Loubat  v.  Le 
Roy,  40  Hun  (N.  Y.)  546.  It  was  claimed  that 
before  bringing  the  action  the  plaintiff  should 
have  applied  to  the  committee  to  have  the 
resolution  of  expulsion  reconsidered  and  re- 
voked, as  he  was  authorized  to  do  by  the  rules 
of  the  club. 

4.  Collateral    Attack.  —  Osceola    Tribe  No. 

11  V.  Schmidt,  57  Md.  98;  Anacosta  Tribe  No. 

12  V.  Murbach,  13  Md.  91,  71  Am.  Dec.  625; 
Schmidt  v.  Abraham  Lincoln  Lodge,  84  Ky. 
490;  Woolsey  v.  Independent  Order,  etc.,  61 
Iowa  493;  Screvvmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

5.  Com.  -'.  Union  League,  135  Pa.  St.  301, 
20  Am.  St.  Rep.  870. 

6.  Death  of  Member  —  Effect  on  Appeal.  — 
Marck  Supreme  Lodge,  29  Fed.  Rep.  896; 
Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  552,  18  Am.  St.  Rep.  296. 

7.  Judicial  Interference  Not  Favored.  -  De 
Yturbide  v.  Metropolitan  Club,  (D.  C.  App.) 
25  Wash.  L.  Rep.  463;  Lafond  v.  Deems,  Si 
N.  Y.  507;  White  v.  Brownell,  4  Abb.  Pr.  N. 
S.  (  N.  Y.  C.  PL)  162;  People  v.  Women's 
Catholic  Order,  etc.,  162  111.  78. 

Disciplinary  Powers.  —  Interference  by  courts 
with  the  disciplinary  powers  of  voluntary 
organizations,  whether  incorporated  or  not,  is 
only  justified  where  the  exercise  of  the  power 
has  been  without  jurisdiction,  or  marked  by 
gross  injustice  and  unfairness.  People  v. 
Women's  Catholic  Order,  etc.,  162  111.  78.  Or 
is  contrary  to  law,  as  in\olving  assault  and 
battery.  State  v.  Williams,  75  N.  Car.  134. 
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vent  abuse,*  to  see  that  the  mode  of  trial  prescribed  by  the  constitution  and 
by-laws  has  been  followed,*  that  the  action  was  taken  in  good  faith,'  that  the 
causes  for  expulsion  were  sufficient,'*  and  that  the  society  does  not  exceed  its 
powers."'  Jurisdiction  has  also  been  entertained  where  an  appellate  tribunal 
of  the  society  was  unable  to  enforce  its  order  of  reversal.* 

The  courts,  in  protecting  property  rights,  will  apply  so  far  as  possible  the 
same  rules  to  unincorporated  bodies  as  to  corporations.'' 

(2)  In  Disfranchisement  from  Ecclesiastical  Bodies.  —  Civil  courts  in  the 
United  States  have  usually  no  jurisdiction  over  ecclesiastical  bodies  except 
where  some  property  or  valuable  civil  right  is  involved.*^    The  same  rule 


1.  Where  Necessary  to  Prevent  Abuse.  —  Com. 
V.  Pike  Beneficial  Soc,  8  VV.  &  S.  (Pa.)  247; 
People  V.  Women's  Catholic  Order,  etc.,  162 
111.  78;  Screwmen's  Benev.  Assoc.  v.  Benson, 
76  Tex.  553;  Otto  V.  Journeymen  Tailors'  Pro- 
tective, etc.,  Union,  75  Cal.  309,  7  Am.  St. 
Rep.  156. 

2.  Whether  Mode  of  Trial  Prescribed  Has  Been 
Pursued.  —  State  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dec.  408;  Franklin  Beneficial 
Assoc.  V.  Com.,  ro  Pa.  St.  357;  Leech  v.  Har- 
ris, 2  Brews.  (Pa.)  571;  People  v.  New  York 
Cotton  Exch.,  8  Hun  (N.  Y.)  216;  White  v. 
Brownell,  4  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  162; 
People  V.  New  York  Produce  Exch.,  149  N.  Y. 
401;  Lysaght  v.  St.  Louis  Operative  Stone- 
masons' Assoc.,  55  Mo.  App.  538;  Sleeper  v. 
Franklin  Lyceum,  7  R.  I.  523;  Dawkins  v. 
Antrobus,  17  Ch.  Div.  615  (an  unincorporated 
club).  See  cases  cited  under  Nolici\  supra, 
this  section. 

3.  Bona  Fides  of  Disfranchisement.  —  Connelly 
V.  Masonic  Mut.  Ben.  Assoc.,  58  Conn.  552,  18 
Am.  St.  Rep.  296;  Otto  v.  Journeymen 
Tailors'  Protective,  etc..  Union,  75  Cal.  308,  7 
Am.  St.  Rep.  156,  in  which  case  the  member 
was  expelled  nominally  for  an  offense  for 
which  such  punishment  was  proper,  but  in 
reality  for  an  offense  punishable  only  by  fine. 

4.  Sufficiency  of  Grounds  —  California.  —  Otto 
V.  Journeymen  Tailors'  Protective,  etc., 
Union,  75  Cal.  308,  7  Am.  St.  Rep.  156. 

Georgia.  — State  v.  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dec.  408;  Savannah  Cotton 
Exch.  V.  Slate,  54  Ga.  668. 

New  York.  —  People  v.  New  York  Cotton 
Exch.,  8  Hun  (N.  Y.)  216. 

Pennsylvania. — Com.  v.  German  Soc,  15 
Pa.  St.  251. 

5.  Ultra  Vires.  —  Evans  v.  Philadelphia  Club, 
50  Pa.  St.  107:  Com.  V.  St.  Patrick's  Benev. 
Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec  453;  Peo- 
ple V.  Medical  Soc,  24  Barb.  (N.  Y.)  570. 

In  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107,  the  court  declared  a  by-law  allowing  a 
majority  to  exercise  the  power  of  expulsion  for 
a  minor  oflense  void. 

In  Com.  :•.  St.  Patrick's  Benev.  Soc,  2 
Binn.  (Pa.)  441,  4  Am.  Dec.  453,  a  by-law 
authorizing  the  expulsion  of  a  member  for 
vilifying  another  member  was  held  unauthor- 
ized 1)V  lh<_-  charter,  .ind  void. 

6.  Where  Appellate  Tribunal  of  Society  Unable 
to  Enforce  Order  of  Reversal.  —  The  court,  in 
Schmidt  v.  Abraham  Lincoln  Lodge,  84  Ky. 
490,  denied  its  power  to  interfere  with  these 
societies  to  determine  whether  the  expulsion 
was  in  accordance  with  the  by-laws,  and 
whether  the  causes  therefor  had  a  foundation 

9  C.  of  L. — 32  49 


in  fact.  It  said,  however,  that  when  an  ex- 
pelled member  appealed  to  a  higher  tribunal, 
and  that  tribunal  had  reversed  the  decision  of 
the  inferior  one  but  had  no  power  to  compel 
restoration  to  membership,  a  court  of  equity 
would  treat  him  as  a  member  when  his  right  to 
share  in  the  funds  of  the  society  was  involved. 

7.  Property  Bights.  —  Otto  v.  Journeymen 
Tailor's  Protective,  etc.,  Union,  75  Cal.  308,  7 
Am.  St.  Rep.  156,  where  a  mandate  was 
awarded  to  restore  a  person  to  membership  in 
an  unincorporated  association  having  a  benefit 
fund. 

8.  Ecclesiastical  Bodies  —  In  United  States  — 

Iowa.  —  Sale  v.  First  Regular  Baptist  Church, 
62  Iowa  26,  49  Am.  Rep.  136. 

Kentucky.  —  Lucas  v.  Case,  9  Bush  (Ky.) 
297;  Shannon  v.  Frost,  3  B.  Mon.  (Ky.)  258. 

Louisiana.  — State  v.  Hebrew  Congregation, 
31  La.  Ann.  205,  33  Am.  Rep.  217. 

Massaclnist'tts.  —  Farns  worth  v.  Storrs,  5 
Cush.  (Mass.)  412;  Taylor  v.  Edson,  4  Cush. 
(Mass.)  522. 

AVw  Jersey.  —  Livingston  v.  Trinit)' 
Church,  45  N.  J.  L.  230. 

Neiv  York.  —  Waller  ?/.  Howell,  20  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  236. 

Pennsylvania.  —  German  Reformed  Church 
V.  Com.,  3  Pa.  St.  291. 

South  Carolina.  —  Harmon  -■.  Dreher, 
Spear's  Eq.  (S.  Car.)  87. 

"  The  entire  separation  of  church  and  state 
is  not  the  least  of  the  evidences  of  the  wisdom 
and  forethought  of  those  who  made  our 
national  constitution.  It  was  more  than  a 
happy  thought — it  was  an  inspiration.  But 
although  the  state  has  renounced  all  authority 
to  control  the  internal  management  of  any 
church,  and  refuses  to  prescribe  any  form  of 
church  government,  it  is  nevertheless  true 
that  the  law  recognizes  the  existence  of 
churches,  and  protects  and  assures  their  right 
to  exist,  and  to  possess  and  enjoy  their  powers 
and  privileges.  Of  course  wherever  rights  of 
property  are  invaded,  the  law  must  interpose 
equally  in  those  instances  where  the  dispute 
is  as  to  church  property  as  in  those  where  it  is 
not,  and  it  also  takes  note  of,  but  does  not 
itself  enforce,  the  discipline  of  the  church  and 
the  maintenance  of  church  order  and  internal 
regulation.  The  law  does  not  assume,  and 
will  not  declare,  that  a  particular  religious 
association  is  more  truly  the  church  than  an- 
other, but  each  and  all  of  them  are  permitted 
to  make  their  own  regulations,  and  to  enforce 
them  in  the  manner  each  has  provided  for 
itself."  Slate  v.  I  lebrcw  Congregation,  31  La. 
Ann.  205,  33  Am.  Rep.  217.  Compare  Watson 
-■.  Jones,  13  Wall.  (U.  S-)  679. 
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obtains  in  England  and  Scotland  in  reference  to  non-established  religious 
bodies.*  But  in  England,  where,  no  complete  severance  of  church  and  state 
has  ever  been  effected,  appeal  lies  to  the  judicial  committee  of  the  privy- 
council  from  the  action  of  ecclesiastical  authorities  in  refusing  the  sacrament 
to  a  member  of  the  established  church.*  The  decisions  of  the  ecclesiastical 
courts  in  the  United  States  are  final  as  to  what  constitutes  an  offense  against 
tlie  doctrine  and  discipline  of  the  church.*  Thus  where,  under  the  constitu- 
tion of  a  society  the  ministers  and  elders  had  power  to  expel  members  for 
entertaining  opinions  and  promulgating  doctrines  at  variance  with  the  estab- 
lished belief,  the  court  declined  to  determine  whether  or  not  the  opinions  and 
doctrines  of  expelled  members  were  in  fact  so  at  variance.*  Neither  will 
courts  decide  whether  adherence  to  a  certain  doctrine  will  terminate  member- 
ship in  a  church,"^  nor  will  they  presume  that  members,  by  withdrawing  from 


1.  In  England  and  Scotland.  —  Forbes  v. 
Eden,  L.  R.  i  H.  L.  Sc.  568,  where  Lord  Cran- 
worlh  said:  "  Save  for  the  due  disposal  and 
administralion  of  property,  there  is  no  author- 
ity in  the  courts  either  of  England  or  Scotland 
to  take  cognizance  of  the  rules  of  a  voluntary 
society  entered  into  merely  for  the  regulation 
of  its  own  affairs.  If  funds  are  settled  to  be 
disposed  of  amongst  members  of  a  voluntary 
association  according  to  their  rules  and  regu- 
lations, the  court  must  necessarily  take  cog- 
nizance of  those  rules  and  regulations  for  the 
purpose  of  satisfying  itself  as  to  who  is  en- 
titled to  the  funds.  So,  likewise,  if  the  rules 
of  a  religious  association  prescribe  who  shall 
be  entitled  to  occupy  a  house,  or  to  have  the 
use  of  a  chapel  or  other  building.  This  is  the 
principle  on  which  the  courts  have  adminis- 
tered funds  held  in  trust  for  dissenting 
bodies." 

2.  Jenkins  v.  Cook,  i  Prob.  Div.  80,  where 
their  lordships  passed  upon  the  question 
whether  the  opinions  of  the  member  consti- 
tuted a  sufficient  ground  for  repulsion  from  the 
holy  communion  under  the  rubric  and  canons 
of  the  church. 

3.  When  Decisions  Final.  —  German  Reformed 
Church  V.  Com.,  3  Pa.  St.  291;  Harmon  v. 
Dreher,  Spears  Eq.  (S.  Car.)  87,  where  the 
court  said  of  a  disfranchised  clergyman: 
"  The  synod  took  the  matter  into  considera- 
tion, and  expelled  him  from  their  body.  He 
stands,  therefore,  convicted  of  the  offense 
alleged  against  him,  by  the  sentence  of  the 
spiritual  body  of  which  he  was  a  voluntary 
member,  and  whose  proceedings  he  had  bound 
himself  to  abide.  It  belongs  not  to  the  civil 
power  to  enter  into  or  review  the  proceedings 
of  a  spiritual  court.  The  structure  of  our 
government  has,  for  the  preservation  of  civil 
liberty,  rescued  the  temporal  institutions  from 
religious  interference.  On  the  other  hand,  it 
has  secured  religious  liberty  from  the  invasion 
of  the  civil  authority.  The  judgments,  there- 
fore, of  religious  associations,  bearing  upon 
their  own  members,  are  not  explainable  here; 
and  I  am  not  to  inquire  whether  the  doctrines 
attributed  to  Mr.  Dreher  were  held  by  him,  or 
whether,  if  held,  they  were  anti-Lutheran;  or 
whether  his  conduct  was,  or  was  not,  in 
accordance  with  the  duty  he  owed  to  the 
synod  or  to  his  denomination." 

The  court  cannot  revise  ecclesiastical  deci- 
sions, but  may  decide  the  right  of  property 


and  the  use  thereof.  "  We  cannot  decide  who 
ought  to  be  members  of  the  church,  nor 
whether  the  excommunicated  have  been  justly 
or  unjustly,  regularly  or  irregularly,  cut  off 
from  the  body  of  the  church."  Shannon  v. 
Frost,  3  B.  Mon.  (Ky.)  258.  See  also  Lucas  v. 
Case,  9  Bush  (Ky.)  302. 

"  Every  person  entering  into  the  church, 
impliedly  at  least,  if  not  expressly,  covenants 
to  conform  to  the  rules  of  the  church,  to  sub- 
mit to  its  authority  and  discipline.  Appellant 
when  he  became  a  member  thereof  placed 
himself  in  this  condition.  Three  of  the  appel- 
lees were  elders,  and  one  was  the  pastor  of  the 
church,  having  authority  to  deal  with  appel- 
lant as  with  other  members  for  immoral  and 
unchristian  conduct,  and  to  recommend  an 
acquittal,  or,  if  in  their  judgment  the  evidence 
required  that  the  party  should  be  punished,  to 
advise  censure  or  exclusion,  either  as  they 
might  deem  proper;  and  in  pronouncing  the 
result  of  their  deliberations  or  reporting  the 
same  in  writing  to  the  church  they  will  be 
protected  by  the  law,  if  they  acted  in  good 
faith  and  within  the  scope  of  their  authority." 
Lucas  V.  Case,  9  Bush  (Ky.)  297. 

Compare  Baxter  v.  McDonnell,  18  N.  Y.  App. 
Div.  235;  State  v.  Farris,  45  Mo.  183;  White 
Lick  Quarterly  Meeting  v.  White  Lick  Quar- 
terly Meeting,  89  Ind.  136;  Gaff  v.  Greer,  88 
Ind.  122,  45  Am.  Rep.  449;  Pounder  v.  Ashe, 
44  Neb.  672;  Powers  v.  Budy,  45  Neb.  208. 

4.  Grosvenor  v.  United  Soc,  etc.,  118  Mass. 
78,  where  it  was  observed:  "  The  plaintiff  has 
been  found  and  declared  by  this  authoritj^  to 
be  not  in  conformity  with  the  principles  of  the 
society;  and,  upon  being  warned  thereof,  re- 
fused to  submit  to  the  admonition.  She  was 
excluded  for  refusing  to  '  conform  and  sub- 
ject '  herself  '  to  the  counsels  and  directions  of 
the  elders;  '  and,  still  persisting  in  and  adher- 
ing to  the  objectionable  opinions  and  doc- 
trines, she  proposes  to  try  here  the  question 
whether  they  are  in  reality  inconsistent  with 
the  established  belief  of  the  society.  We  have 
no  standard  by  which  to  try  that  question.  By 
her  agreement  it  must  be  submitted  solely  and 
exclusively  to  the  ministers  and  elders,  who 
are,  by  that  instrument,  made '  the  proper  and 
constitutional  judges  '  of  her  compliance  or 
noncompliance  with  the  conditions  of  the 
association." 

5.  East  Norway,  etc..  Church  v.  Halvorson, 
42  Minn.  503. 
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one  branch  and  forming  another,  sever  the  connection  with  the  general  body.* 
They  will,  however,  inquire  whether  the  expulsion  was  the  act  of  the  church 
or  of  members  without  authority.* 

(3)  In  Disfranchisement  from  Masonic  Bodies —  Legal  Status  of  Masons.  —  The 
various  organizations  of  the  Masonic  order  enjoy  practically  the  same  immu- 
nity from  judicial  interference  as  do  religious  associations.  Masonic  bodies 
are  frequently  not  even  incorporated,  and  their  legal  status  is  that  of  private 
societies,^  with  whose  internal  administration  courts  will  not  usually  interfere 
unless  some  clear  individual  right  is  infringed.*  Thus  it  has  been  held  that 
no  writ  would  issue  to  compel  the  reversal  of  a  sentence  of  a  Blue  Lodge 
after  the  complaining  party  had  appealed  unsuccessfully  to  the  Grand  Lodge,* 
especially  where  he  was  not  a  member  of  the  order  within  that  jurisdiction 
and  the  sentence  complained  of  amounted  rather  to  a  refusal  to  recognize 
him  as  a  Mason  than  to  actual  expulsion.®  So  the  courts  will  not  interfere  to 
prevent  the  trial  and  expulsion  of  a  member  of  the  Royal  Arch  Masons 
for  affiliation  with  another  and  spurious  Masonic  body,'  nor  to  prevent  the 
suspension  of  the  master  of  a  local  lodge  by  the  grand  master.*^    And  gen- 


1.  Peterson  v.  Samuelson,  42  Neb.  161. 

2.  Bouldin  r.  Alexander,  15  Wall.  (U.  S.) 
131- 

3.  Legal  Status  of  Masons.  —  "  With  the  Ma- 
sonic body,  as  such,  we  have  no  more  to  do 
than  with  any  other  voluntary  society.  They 
may  do  what  they  please  in  regard  to  their 
social  relations.  As  a  body,  they  have  no  cor- 
porate existence,  and  no  corporate  liability  in 
this  state.  We  only  know  such  bodies  as  have 
taken  corporate  powers  and  duties  in  this 
state,  and  those  corporate  bodies  we  can  only 
consider  in  their  corporate  relations.  Such 
purely  social  relations  as  their  members  pos- 
sess are  held,  not  by  virtue  of  their  corporate 
condition,  but  on  other  grounds."  Burt  -■. 
Grand  Lodge,  etc.,  66  Mich.  87. 

4.  Lawson  v.  Hewell,  118  Cal.  613,  where 
the  court,  in  considering  the  powers  of  a  body 
of  Royal  Arch  Masons,  observed:  "Indi- 
viduals who  associate  themselves  in  a  volun- 
tary fraternal  organization  may  prescribe 
conditions  upon  which  membership  in  the  asso- 
ciation may  be  acquired,  or  upon  which  it 
may  continue,  and  may  also  prescribe  rules  of 
conduct  for  themselves  during  their  member- 
ship, with  penalties  for  their  violation,  and  the 
tribunal  and  mode  in  which  the  offenses  shall 
be  determined  and  the  penalty  enforced. 
These  rules  constitute  their  agreement,  and, 
unless  they  contravene  some  law  of  the  land, 
are  regarded  in  the  same  light  as  the  terms  of 
any  other  contract.  Organizations  of  this 
character  arc  not  recognized  as  legal  bodies, 
or  as  entitled  to  recognition  in  courts  for  the 
enforcement  of  their  rules,  unless  there  is  also 
involved  the  determination  of  some  civil  right 
or  some  right  of  property;  and  in  these  cases 
courts  are  limited  to  inquiring  whether  the 
rules  prescribed  by  the  organization  for  the 
determination  of  the  right  have  been  followed. 
In  all  matters  of  policy  or  of  the  internal 
economy  of  the  organization,  the  rules  by 
which  the  members  have  agreed  to  be  gov- 
erned constitute  the  charter  of  their  rights,  and 
courts  will  decline  to  take  cognizance  of  any 
matter  arising  under  these  rules.  Whether 
the  rules  have  been  violated,  or  whether  a 
member  has  been  guilty  of  conduct  which 
authorizes  an  investigation  by  the  association. 


or  the  imposition  of  the  penalty  prescribed  by 
it,  is  eminently  fit  for  the  association  itself  to 
determine;  and,  if  the  investigation  is  in  ac- 
cordance with  its  rules,  the  party  charged  has 
no  ground  of  complaint,  since  it  is  but  carrying 
into  effect  the  agreement  he  made  when  he 
became  a  member  of  the  association." 

5.  Burt  V.  Grand  Lodge,  etc.,  44  Mich.  208, 
66  Mich.  85. 

6.  Burt  V.  Grand  Lodge,  etc.,  66  Mich.  88, 
the  court  saying:  "  Relator  was  never  made 
a  member  of  the  Jackson  lodge,  and  therefore 
never  had  any  direct  or  indirect  corporate  rela- 
tions with  the  Grand  Lodge.  No  other  than 
corporate  relations  come  within  our  jurisdic- 
tion. But  the  return,  which  is  not  put  in 
issue,  indicates  that  he  has  become  an  officer 
of  rank  in  a  Masonic  body  with  which  the 
Grand  Lodge  and  its  branches  are  not  in  har- 
mony or  Masonic  relations.  This  would  ap- 
parently make  him  ineligible  to  corporate 
membership.  It  is  enough,  however,  for  the 
present  inquiry,  that  he  is  not,  and  never  was, 
a  member  of  the  Grand  Lodge,  or  of  the  lodge 
that  originally  undertook  to  expel  him.  For 
these  reasons  the  mandamus  must  be  denied." 

7.  Lawson  f.  Hewell,  118  Cal.  613.  In  this 
case  the  plaintiff,  while  a  member  of  a  chapter 
of  Royal  Arch  Masons,  was  charged  with 
affiliating  with  and  soliciting  members  for  the 
so-called  "Cerneau  "  or  "United  States  "  juris- 
diction of  the  Scottish  Rite  Masons,  contrary 
to  the  rules  of  the  Grand  Chapter  to  which  the 
plaintiff  belonged,  which  recognized  only  the 
"  Southern  "  jurisdiction  of  the  Scottish  Rite. 
The  court  in  effect  held  that  the  Grand  Chap- 
ter had  the  right  to  make  recognition  of  the 
latter  l)ody  a  condition  of  membership. 

8.  Suspension  of  Master.  —  Mead  r/.  Stirling, 
62  Conn.  5S6,  the  court  saying:  "Although 
the  instances  in  which  the  civil  courts  can  be 
called  upon  to  afford  relief  where  property 
rights  are  not  threatened  must  be  rare  indeed, 
still  it  seems  to  be  well  settled  that  if  any 
such  in  fact  exists  the  remedies  within  the 
order  must  first  have  been  exh.iusted  before 
other  relief  can  be  obtained.  Accorclingly, 
inasmuch  as  the  plaintiff  e.xpecis  to  be  de- 
prived merely  of  '  an  office  of  honor  and  posi- 
tion '  in  his  order,  with  which  no  pecuniary 
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enill)'  the  decisions  regularly  arrived  at  by  the  duly  constituted  Masonic 
authority  as  to  who  are  or  ought  to  be  members  of  the  order  will  be  accepted 
without  question  by  the  courts.* 

(^4)  Cliaracicr  of  tJic  Remedy  —  (a)  Legal — aa.  Mandamus  — When  Granted. — 
Mandamus  is  generally  an  appropriate  remedy  to  restore  a  disfranchised  mem- 
ber to  his  rights  and  privileges  in  the  society  from  which  he  has  been  improp- 
erly expelled.* 

The  Grounds  upon  which  this  relief  will  be  granted  are,  however,  quite 
restricted.^ 


emoluments  or  property  benefits  are  allet;ed  to 
be  connected,  the  first  ground  of  demurrer 
mi^ht  well  be  disregarded  and  the  second  con- 
sidered in  its  place.  *  *  *  The  fact  that  a 
judgment  of  reversal  by  the  Grand  Lodge, 
owing  to  lapse  of  time,  could  not  reinstate  him 
in  his  former  office,  affects  his  enjoyment  of 
that  office  only,  which  is  not  one  of  profit. 
*  *  *  Whatever  the  remedy  may  be  it  does 
not  seem  to  be  by  injunction  against  the  trier. 
If  it  be  said  that  in  the  case  at  bar  the  com- 
plainant and  the  trier  appear  to  be  one  and  the 
same  person,  it  m^y  be  replied  that  such  must 
often  be  practically  the  case  in  contempt  pro- 
ceedings in  our  state  courts,  where  it  would 
hardly  be  claimed  that  irregularities  of  proce- 
dure could  be  restrained  by  injunction." 

1.  Findings  of  Masonic  Tribunals  Conclusive  — 
Ciilifornia.  —  Lawson  v.  Hewell,  118  Cal.  613. 

Connecticut.  —  Connelly  v.  Masonic  Mut. 
Ben.  Assoc.,  58  Conn.  552;  Mead  v.  Stirling, 
62  Conn.  586. 

Illinois.  —  Robinson  v.  Yates  City  Lodge 
No.  448,  86  III.  598,  18  Am.  St.  Rep.  296. 

Michigan.  —  Burt  v.  Grand  Lodge,  etc.,  66 
Mich.  85,  44  Mich.  208.  Compare  the  immu- 
nity of  an  Odd  Fellows  lodge  as  shown  in  State 
V.  Grand  Lodge,  etc.,  8  Mo.  App.  148. 

In  Connelly  v.  Masonic  Mut.  Ben.  Assoc., 
58  Conn.  552,  18  Am.  St.  Rep.  296,  the  court 
held  that  the  decision  of  the  Grand  Master  re- 
versing a  sentence  of  non-afiilialion  by  a  sub- 
ordinate lodge  was  final. 

2.  Mandamus  Usually  Available  —  United  States. 
—  Supreme  Lodge  Knights  of  Pythias  v.  Wil- 
son, 30  U.  S.  App.  234,  citing  5  Am.  and  Eng. 
Encvc.  of  Law  (ist  ed.)  688,  689. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248. 

California.  —  Otto  v.  Journeymen  Tailor's 
Protective,  etc..  Union,  75  Cal.  308,  7  Am.  St. 
Rep.  156;  Von  Arx  v.  San  Francisco  Gruetli 
Verein,  113  Cal.  377  (both  unincorporated 
societies). 

Georgia.  — State  v.  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dec.  408;  Savannah  Cotton 
Exch.  V.  State,  54  Ga.  668. 

Illinois.  —  People  v.  Board  of  Trade,  45  111. 
112;  Nelson  v.  Chicago  Board  of  Trade,  2 
Chicago  Leg.  N.  322.  Compare  Beesley  v. 
Chicago  Journeymen  Plumbers'  Protective, 
etc..  Assoc.,  44  111.  App.  278  (unincorporated). 

Louisiana.  —  State  v.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73;  Slate  v.  Stevedores,  etc., 
Benev.  Assoc.,  43  La.  Ann.  1098. 

Massachusetts.  —  Barrows  Massachusetts 
Medical  Soc,  12  Cush.  (Mass.)  402;  Spilman 
z\  Supreme  Council,  etc,  157  Mass.  128. 

Michigan.  —  People  v.  Mechanics'  Aid  Soc, 
22  Mich.  36;  Pulford  v.  Fire  Department,  3t 
Mich.  458. 


Missouri. —  Lysaght  z/.  St.  Louis  Operative 
Stonemason's  Assoc.,  55  Mo.  App.  538;  State 
V.  Union  Merchants'  Exch.,  2  Mo.  App.  96. 
See  State  v.  Grand  Lodge,  etc.,  70  Mo.  App. 
456- 

Neiu  Jersey. — Zeliff  v.  Grand  Lodge,  53  N. 
J.  L.  536;  Sibley  v.  Carteret  Club,  40  N.  J.  L. 
295. 

Neiu  York.  —  People  v.  New  York  Cotton 
Exch.,  8  Hun  (N.  Y.)  216;  People  v.  Medical 
Soc,  24  Barb.  (N.  Y.)  570;  People  v.  Medical 
Soc,  32  N.  Y.  187;  People  v.  New  York  Prod- 
uce Exch.,  149  N.  Y.  401;  People  v.  American 
Institute,  44  How.  Pr.  (N.  Y.  Supreme  Cl.) 
468;  People  V.  Independent  Order,  etc.,  13 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  426;  People  v. 
Saint  Franciscus  Benev.  Soc,  24  How.  Pr.  (N. 
Y.  Supreme  Ct.)  216;  People  v.  Musical  Mut. 
Protective  Union,  47  Hun  (N.  Y.)  273,  118  N. 
Y  loi;  Matter  of  Lurman,  90  Hun  (N.  Y.)  303; 
People  V.  Alpha  Lodge  No.  i,  13  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  677;  People  v.  New  York 
Benev.  Soc,  3  Hun  (N.  Y.)  361;  People  v. 
Musical  Mut.  Protective  Union,  118  N.  Y.  loi ; 
People  V.  Sailors'  Snug  Harbor,  5  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  119.  Compare  People 
V.  Uptown  Assoc.,  26  N.  Y.  App.  Div.  297. 

North  Carolina.  —  Delacy  v.  Neuse  River 
Nav.  Co.,  I  Hawks  (8  N.  Car.)  274,  9  Am. 
Dec.  636. 

Ohio.  —  State  v.  Fraternal  Mystic  Circle, 
(Ohio  C.  C.)  3  Ohio  Dec.  9;  State  v.  Lipa,  28 
Ohio  St.  665.  Contra,  Fraternal  Mystic  Circle 
V.  State,  (Ohio  1897)  48  N.  E.  Rep.  940. 

Pennsylvania.  —  Evans  Philadelphia  Club, 
50  Pa.  St.  107;  Society,  etc  v.  Com.,  52  Pa. 
St.  125,  91  Am.  Dec.  139;  Green  v.  African 
Methodist  Episcopal  Soc,  i  S.  &  R.  (Pa.)  254; 
Com.  V.  St.  Patrick's  Benev.  Soc,  2  Binn. 
(Pa.)  441,  4  Am.  Dec.  453;  Com.  v.  German 
Soc,  15  Pa.  St.  251;  Hibernia  F.  Engine  Co. 
V.  Com.,  93  Pa.  St.  264;  Com.  v.  Union 
League,  135  Pa.  St.  301,  20  Am.  St.  Rep.  870; 
Franklin  Beneficial  Assoc.  v.  Com.,  10  Pa.  St. 
357;  Com.  v.  Pennsylvania  Beneficial  Inst.,  2 
S.  &  R.  (Pa.)  141;  Com.  v.  Philanthropic  Soc, 
5  Binn.  (Pa.)  486. 

Rhode  Island.  —  Sleeper  ii.  Franklin  Lyceum, 
7  R.  I.  523. 

Texas.  —  Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

IVisconsin.  — State  v.  Chamber  of  Commerce, 
20  Wis.  68;  State  v.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670. 

Where  the  expulsion  was  irregular,  but  the 
member  had  so  violated  the  rules  of  the  order 
as  to  warrant  his  expulsion,  mandamus  was 
denied.  Nixon  7'.  Baltimore  Humane  I.  Soc, 
27  Chicago  Leg.  N.  416. 

3.  People  V.  New  York  Produce  Exch.,  149 
N.  Y.  401,  where  the  court  said,  in  substance. 
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The  Application  should  as  a  rule  show  that  the  relator  has  exhausted  his  reme- 
dies in  the  association,*  though  it  has  been  held  that  this  does  not  require 
compliance  with  a  rule  providing  for  the  payment  of  all  dues,  assessments,  and 
fines,  a  vote  of  two-thirds  of  the  members  present,  and  a  new  examination, 
before  an  applicant  may  be  reinstated.* 

The  Return  to  the  Writ  must  set  forth  distinctly  and  certainly,  not  argumenta- 
tively,  inferentially,  or  evasively,  all  the  facts  essential  to  conviction,  both  as 
to  the  cause  and  mode  of  procedure.*  Where  the  charter  provides  that  a 
member  may  be  convicted  and  expelled  on  the  deposition  of  two  or  more 
credible  witnesses,  the  return  must  show  that  two  witnesses  were  examined 
and  that  the  offense  was  either  proved  or  confessed.*  A  return  to  a  writ  of 
mandamus  to  restore  an  expelled  church  member  was  held  insuf¥icient  in 
merely  stating  that  he  had  been  tried  by  a  "  select  number  "  of  the  society, 
without  setting  forth  its  authority.*^ 

(bb)  When  Denied — Other  Adequate  Remedy.  —  The  writ  will  be  refused  if  there  is 
other  adequate  remedy.* 

Waiver.  —  Bringing  a  civil  action  to  recover  damages  for  wrongful  expulsion 
is  a  waiver  of  a  right  to  mandamus  for  restoration  conversely,  a  complaining 
member  who  had  appealed  unsuccessfully  to  a  higher  authority  within  the 
order  was,  on  that  ground,  denied  judicial  relief.*  So  mandamus  to  compel 
restoration  was  denied  where  the  relator,  who  was  excluded  for  non-payment 
of  dues,  by  proceedings  of  doubtful  validity,  had  practically  acquiesced  and 
did  not  tender  payment  for  upwards  of  nineteen  years.® 

Religious  and  Masonic  Societies.  —  The  writ  is  not  as  a  rule  available  to  reinstate 
members  expelled  from  religious or  Masonic**  bodies,  though  it  has  been 
granted  as  to  the  former.**  It  will  not  be  granted  to  compel  original  admis- 
sion into  a  society.'*  In  Kentucky  mandamus  is  by  legislative  enactment  con- 
fined to  executive  or  ministerial  officers  who  have  failed  to  perform  some  duty, 
and  it  will  not  lie  to  compel  the  officer  of  a  benefit  society  to  restore  an 
expelled  member.** 

bb.  Certiorari.  —  The  action  of  a  society  in  expelling  or  suspending  a  mem- 
ber is  in  one  sense  judicial,  or  ^w^iZ-judicial,  but  it  cannot  be  treated  as  a  judg- 

"  When  a  member  of  a  private  corporation,  3.  Society,  etc.,  v.  Com.,  52  Pa.  St.  125,  gi 

such  as  the  New  York  Produce  Exchange,  has  Am.  Dec.  139. 

been  suspended  or  expelled  by  its  board  of  4.  Com.  v.  German  Soc,  15  Pa.  St.  251. 

managers,  after  a  trial  by  the  board  on  notice,  5.  Green        African    Methodist  Episcopal 

and  with  a  full  opportunity  to  be  heard,  the  Soc,  i  S.  &  R.  (Pa.)  254. 

court,  in   determining  an  application  for  a  6.  When    Mandamus    Denied.  —  Screwmen's 

mandamus  to  compel  restoration  to  member-  Benev.  Assoc.  v.  Benson,  76  Tex.  552;  Fra- 

ship,  is,  in  the  absence  of  fraud  or  collusion,  ternal  Mystic  Circle  v.  State,  (Ohio  1897)  48  N. 

restricted  to  the  question  of  jurisdiction  of  the  E.  Rep.  940.    See  the  title  Mandamus. 

board  of  managers  to  suspend  or  expel  the  7.  State  v.  Lipa,  28  Ohio  St.  665,  where  the 

member,  under  the  charter  of  the  exchange  petitioner  had  recovered  a  judgment  for  dam- 

and  its  by-laws  legally  enacted ;  but  it  seems  ages  which  was  pending  on  appeal  when  he 

that  a  total  absence  of  evidence  to  support  the  filed  this  application  for  a  writ, 

sentence  of  suspension  or  expulsion  should  8.  Burt  v.  Grand  Lodge,  etc.,  44  Mich.  20S. 

have  the  same  force  in  such  a  mandamus  pro-  9.  Bostwick  v.  Detroit  Fire  Department,  49 

ceeding  as  an  absence  of  jurisdiction  to  make  Mich.  513. 

an  inquiry  at  all."  10.  People      German  United,  etc..  Church, 

"  In  determining  whether  courts  will  take  53  N.  Y.  103;  Sale  7.  First  Regular  Baptist 

jurisdiction  a  distinction  must  be  observed  be-  Church,  62  Iowa  26,  49  Am.  Rep.  136. 

tween  cases  in  which  the  association  subjects  11.  Burt  v.  Grand  Lodge,  etc.,  66  Mich.  85. 

its  members  to  discipline  for  immoral  conduct  But  see  Supreme  Lodge  Knights  of  Pythias, 

or  for  violation  of  the  rules  of  the  order,  and  30  U.  S.  App.  234. 

those  instances  in  which  the  member  appeals  12.  Green  v.  African   Methodist  Episcopal 

to  the  courts  to  secure  property  rights  or  to  Soc,  i  S.  &  R.  (Pa.)  254. 

enforce  money  demands."    Zeliff        Grand  13.  Mayer    v.     Journeymen  Stonecutters' 

Lodge,  53  N.  J.  L.  536.  Assoc.,  47  N.  J.  Eq.  519;  McKane  v.  Adams, 

1.  Screwmen's  Benev.  Assoc.  v.  Benson,  76  123  N.  Y.  609,  20  Am.  St.  Rep.  785. 

Tex.  552.  14.  Schmidt  v.  Abraham  Lincoln  Lodge,  84 

2.  People  T'.  Musical  .Mut.  Protective  Union,  Ky.  490;  Cook  -'.  College  of  Physicians,  etc., 
118N.  Y.  loi.  9  Bush  (Ky.)  541. 
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mcnt  of  a  legal  tribunal  to  be  reviewed  as  such  by  a  certiorari.*  Even  where 
objectionable  reasons  are  assigned  for  such  action,  or  no  reasons  at  all,  a  writ 
of  certiorari  will  be  dismissed  and  the  complaining  member  left  to  his  redress 
by  action.* 

cc.  Quo  Warranto.  —  In  New  York  it  seems  that  where  the  power  is  con- 
ferred upon  county  judges  to  expel  a  member  of  a  medical  society  upon 
charges  that  he  does  not  possess  the  requisite  qualifications  or  that  he  obtained 
his  admission  by  false  pretenses,  the  remedy  of  one  wrongly  expelled  is  quo 
warranto.^ 

(b)  Equitable  —  aa.  Decree  of  Restoration,  etc.  — Courts  of  equity  assume  juris- 
diction over  voluntary  unincorporated  associations  to  protect  the  property 
rights  of  members  disfranchised  in  violation  of  the  charter,  by-laws,  or  rules.* 
Restoration  may  be  decreed*  or  the  invalidity  of  the  proceedings  declared,® 
But  remedies  within  the  society  must  first  be  exhausted.'' 

bh.  Injunction.  —  The  members  of  a  society  may  also  be  restrained  by  injunc- 
tion from  infringing  another's  rights  of  membership.*    But  a  court  will  not 


1.  Certiorari. —  People  v.  Medical  Soc,  84 
Hun  (N.  Y.)  44S.     Compare  Matter  of  Smith, 

10  Wend.  (N.  Y.)  449,  which  was  a  certiorari 
proceeding. 

2.  Livingston  %>.  Trinity  Church,  45  N.  J.  L. 
230,  the  court  saying;  "  If  these  acts  can  only 
be  done  for  a  reason,  and  after  a  hearing,  and 
are  subject  to  review  by  writ  of  certiorari, 
great  confusion  would  be  introduced  into  the 
affairs  of  ecclesiastical  bodies.  If  the  court, 
by  its  writ  of  certiorari,  may  require  a  hearing 
to  be  given  and  reasons  to  be  adjudged,  it  may 
also  be  called  upon  to  adjudge  upon  the  suffi- 
ciency of  the  reasons  assigned.  In  all  re- 
ligious societies  there  are  ecclesiastical  courts, 
and  if  injustice  be  done  in  these  matters  re- 
dress must  be  sought  in  those  tribunals,  under 
the  rules  adopted  by  the  church  for  its  govern- 
ment or  that  of  its  members.  The  farthest  a 
court  of  law  can  go  in  matters  of  this  kind  is 
to  the  question  of  power  —  jurisdiction." 

3.  Quo  Warranto.  —  Fawcett  v.  Charles,  13 
Wend.  (N.  Y.)  473.  See  the  title  Quo  War- 
ranto. 

4.  Jurisdiction  of  Equity. — Sperry's  Appeal, 
116  Pa.  St.  391;  Thomas  v.  Ellmaker,  i  Pars. 
Eq.  Cas.  (Pa.)  99;  Olery  v.  Brown,  51  How. 
Pr.  (N.  Y.  Supreme  Ct.)  92;  Fritz  v.  Muck,  62 
How.  Pr.  (N.  Y.  Supreme  Ct.)  69;  White  v. 
Brownell,  2  Daly  (N.  Y.)  329;  Fishery.  Keane, 

11  Ch.  Div.  353;  Blisset  v.  Daniel,  10  Hare 
478;  Labouchere  v.  Wharncliffe,  13  Ch.  Div. 
346. 

See  Burt  v.  Oneida  Community,  137  N.  Y. 
346,  as  to  what  amounts  to  an  expulsion. 

5.  Eestoration. —  In  Sperry's  Appeal,  116  Pa. 
St.  391,  the  plaintiff  filed  a  bill  in  equity  pray- 
ing for  a  decree  of  restoration  and  accounting 
of  benefits.  It  was  held  that  equity  had  juris- 
diction to  inquire  into  the  regularity  of  the 
proceedings  under  the  constitution  and  by- 
laws, but  that  if  they  were  regular,  or  the 
irregularity  had  been  waived,  the  judgment 
was  conclusive. 

The  plaintiff  with  others  formed  an  unincor- 
porated company  to  protect  property  in  time  of 
fire,  and  acquired  extensive  possessions  by  gift 
and  otherwise.  It  was  held  that  this  property 
was  a  charitable  fund  over  which  a  court  of 
equity  had  jurisdiction,  and  that  a  member 
who  had  been  unlawfully  disfranchised  should 


apply  specifically  for  his  restoration.  Thomas 
V.  Ellmaker,  i  Pars.  Eq.  Cas.  (Pa.)  99. 

6.  Declaring  Invalidity  of  Proceedings.  —  In 
Fritz  V.  Muck,  62  How.  Pr.  (N.  Y.  Supreme 
Ct.)  69,  the  plaintiff,  having  been  expelled 
irregularly  (without  notice),  obtained  a  judg- 
ment declaring  the  expulsion  invalid  and  re- 
storing him  to  all  his  rights  as  a  member. 

In  Olerv  v.  Brown,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92,  the  court  said  that  it  would 
"  inquire  into  the  reasonableness  and  propriety 
of  the  action  [of  the  association]  and  grant 
appropriate  relief." 

But  courts  of  equity  will  not  sit  as  courts 
of  appeal  from  clubs  and  societies,  and  substi- 
tute Iheir  discretion  for  that  exercised  by  the 
club  or  its  governing  body.  They  will  inquire 
first  whether  the  expulsion  was  within  the 
jurisdiction  of  the  club  or  its  governing  body, 
whether  it  was  authorized  by  any  rule  of  the 
club  which  is  binding  on  all  members.  Pass- 
ing this  jurisdictional  inquiry,  they  will,  it 
seems,  inquire  into  the  reasonableness  of  the 
rule,  in  much  the  same  manner  as  a  court  will 
inquire  into  the  reasonableness  of  an  appeal  by 
a  corporation.  Dawkins  v.  Antrobus,  17  Ch. 
Div.  615. 

7.  Exhaustion   of    Association's   Bemedies.  — 

White  V.  Brownell,  2  Daly  (N.  Y.)  335;  Geb- 
hard  v.  New  York  Club,  21  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  248;  Baum  v.  New  York  Cot- 
ton Exch.,  21  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  253;  Olery  t.  Brown,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92;  Essery  z/.  Court  Pride,  2  Ont. 
Rep.  596. 

An  injunction  restraining  interference  with 
a  seat  in  an  exchange  was  refused  where  the 
member  had  been  suspended  for  cause  and 
had  not  applied  for  reinstatement  in  conform- 
ity with  the  by-laws.  Baum  v.  New  York 
Cotton  Exch.,  21  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  253. 

8.  Injunction.  —  Fisher  v.  Keane,  11  Ch. 
Div.  353;  Labouchere  v.  Wharncliffe,  13  Ch. 
Div.  346;  Leech  v.  Harris,  2  Brewst.  (Pa.)  571; 
Hutchinson  v.  Lawrence,  67  How.  Pr.  (N.  Y. 
Supreme  Ct.)  38;  Cheney  v.  Ketcham,  5  Ohio 
N.  P.  139.  Contra,  Sturges  v.  Board  of  Trade, 
86  111.  441.  See  also  Hopkinson  v.  Exeter,  L. 
R.  5  Eq.  63.  See  generally  the  title  Injunc- 
tions. 
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usually  enjoin  a  club  from  proceeding  to  the  trial  of  a  member  before  any  vio- 
lation of  his  rights  has  occurred.*  And  in  some  jurisdictions  an  injunction  is 
not  the  proper  remedy  for  an  unlawful  expulsion  from  a  corporation.* 

cc.  Other  Remedies — Decree  of  Dissolution. —  In  California  the  courts  may 
decree  a  dissolution  of  a  voluntary  benevolent  association  which  improperly 
excludes  its  members;^  but  this  rule  does  not  obtain  in  Alabaina* 

In  New  York,  by  statute,*  an  action  may  be  maintained  against  the  presi- 
dent or  treasurer  of  an  association,*  and  service  upon  the  chief  officer  is  suffi- 
cient.'' But  this  section  refers  to  suits  having  in  view  a  remedy  against  the 
"joint  property  and  efYects  "  of  the  association.* 

2.  Damages  —  a.  Right  of  Recovery.  —  A  wrongfully  disfranchised  mem- 
ber may  generally  recover  in  a  civil  action  for  damages.*  Such  action  is  a 
waiver  of  his  right  to  a  mandamus  for  restoration  to  the  rights  and  privileges 
of  membership.'**  But  one  who  has  been  restored  by  mandamus  may  also 
recover  damages  suffered  by  reason  of  his  expulsion." 


The  statute  of  Missouri  provides  that  "  the 
remedy  by  writ  of  injunction  or  prohibition 
shall  exist  *  *  *  whenever,  in  the  opinion 
of  the  court,  an  adequate  remedy  cannot  be 
afforded  by  an  action  for  damages."  This 
provision  has  been  construed  to  allow  the  writ 
to  issue  in  the  case  of  an  unlawful  expulsion 
from  a  corporation.  Albers  v.  Merchants' 
Exch.,  39  Mo.  App.  583. 

Disregarding  Injunction.  —  In  Society,  etc., 
V.  Montedonico,  (Ky.  1884)  4  Am.  &  Eng. 
Corp.  Cas.  22.  it  was  held  that  where  a  corpo- 
ration proceeds  to  expel  a  member  in  disregard 
of  an  injunction  it  is  not  only  liable  for  con- 
tempt of  court,  but  also  to  the  injured  mem- 
ber in  damages,  and  the  act  of  expulsion  is 
void. 

1.  Gebhard  v.  New  York  Club,  21  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  248;  Dickenson  v. 
Chamber  of  Commerce,  29  Wis.  45,  9  Am. 
Rep.  544;  Lawson  v.  Hewell,  118  Cal.  613. 

2.  England.  —  In  the  case  of  a  proprietary 
club,  in  which  members  have  no  light  of  prop- 
erty, a  member  who  has  been  expelled  by  a 
committee,  though  the  proceedings  were  irreg- 
ular, cannot  obtain  relief  by  injunction,  but 
will  be  left  to  obtain  it  in  damages.  Baird  v. 
Wells,  44  Ch.  Div.  661.  The  foundation  of  the 
jurisdiction  is  the  right  of  property.  Rigby 
V.  Connol,  14  Ch.  Div.  482. 

Illinois.  —  Baxter  v.  Board  of  Trade,  83  III. 
146;  Pitcher  v.  Board  of  Trade,  121  111.  412; 
Sturges  V.  Board  of  Trade,  86  111.  441;  Fisher 
V.  Board  of  Trade,  80  III.  85. 

Massachusetts.  —  Gregg  v.  Massachusetts 
Medical  Soc,  iii  Mass.  185,  15  Am.  Rep. 
24. 

See  Albers  v.  Merchants'  Exch.,  39  Mo.  App. 
583. 

3.  Decree  of  Dissolution.  —  Gorman  v.  Russell, 
14  Cal.  532.  This  case  being  remanded,  pend- 
ing the  new  trial  the  association  rescinded  its 
former  action  and  filed  an  answer  offering  to 
admit  the  plaintiff  to  all  rights  and  privileges  in 
the  association.  The  court  then  held,  in  Gor- 
man V.  Russell,  18  Cal.  688,  that  this  action  of 
thr  association  sufficed  to  prevent  a  decree  of 
dissolution.  Compar,-  Eury  v.  Merrill,  42  111. 
App.  195,  which  was  a  case  of  dissolution,  but 
not  of  disfranchisement. 

4.  In  Burke  v.  Roper,  79  Ala.  138,  the  court 
held  that  while  an  unauthorized  dismissal  of 
some  of  the  members  by  the  arbitrary  act  of 


the  minister  in  charge,  without  a  trial  or  hear- 
ing, might  afford  ground  for  legal  proceedings 
to  compel  their  restoration,  such  nugatory  act 
would  not  authorize  a  court  of  equity,  at  their 
instance,  to  decree  a  dissolution  of  the  asso- 
ciation, or  a  distribution  of  the  common  fund 
among  the  members. 

5.  N'e-iv  York  Code  Civ.  Pro.,  §  1919. 

6.  Olery  v.  Brown,  51    How.    Pr.  (N.  Y. 
Supreme  Ct.)  92;  Fritz  v.  Muck,  62  How.  Pr.  . 
(N.  Y.  Supreme  Ct.)  6g. 

7.  Hatheway  v.  American  Min.  Stock  Exch., 
31  Hun  (N.  Y.)  575. 

8.  Rorke  v.  Russell,  2  Lans.  (N.  Y.)  244. 

9.  Damages  —  Michigan.  —  Burt  v.  Grand 
Lodge,  etc.,  66  Mich.  85. 

Missouri.  —  Ludowiski  v.  Polish  Roman 
Catholic,  etc..  Benev.  Soc,  29  Mo.  App.  337. 

Ne7u  York. — People  German  United,  etc.. 
Church,  53  N.  Y.  103;  People  v.  Musical  Mut. 
Protective  Union.  118  N.  Y  loi;  Fawcett  z/. 
Charles,  13  Wend.  (N.  Y.)  474;  Merschiem  v. 
Musical  Mut.  Protective  Union,  24  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  253. 

Ohio.  —  State  v.  Lipa,  28  Ohio  St.  665. 
Pennsylvania.  —  Washington  Beneficial  Soc. 
V.  Bacher,  20  Pa.  St.  425. 

The  court,  in  People  v.  Musical  Mut.  Pro- 
tective Union,  118  N.  Y.  loi,  finding  that  the 
proceedings  were  irregular  and  void,  directed 
that  a  peremptory  writ  of  mandamus  issue  for 
the  plaintiff's  restoration,  and  that  he  recover 
four  hundred  dollars  damages.  (Code  Pro- 
visions, Code  Civ.  Pro.,  g  2088.) 

In  Fisher  v.  Board  of  Trade,  80  111.  85,  the 
court  of  chancery,  in  dismissing  a  bill  for  an 
injunction  for  wrongful  expulsion,  on  a  sug- 
gestion of  damages,  in  writing,  assessed  them 
under  the  proofs  heard  on  lhat  question. 

10.  Waiver  of  Right  to  Restoration.  —  State  v. 
Lipa,  23  Ohio  St.  665.  The  petitioner  recov- 
ered a  judgment  for  damages,  and  the  action 
was  pending  on  appeal,  when  the  writ  of  man- 
damus was  applied  for  and  refused. 

11.  Merschiem  v.  Musical  Mut.  Protective 
Union,  24  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
252,  the  court  holding  that  the  judgment  for 
the  relator  in  the  former  mandamus  proceed- 
ings was  admissible  in  evidence  in  the  plain- 
tiff's favor,  and  was  decisive  and  controlling 
over  the  parties,  and  that  in  such  proceedings 
the  relator  was  the  real  party,  the  people  being 
merely  the  nominal  party. 
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Religious  Societies.  —  The  remedy  of  a  wrongfully  disfranchised  member  of  a 
religious  corporation  is  an  action  for  damages  against  the  parties  guilty  of  the 
■wrong.  ^  But  this  must  be  brought  against  the  expelling  body,  and  not  against 
an  inilcpcndcnt  though  connected  one.* 

In  California  it  would  appear  that  a  member  who  submits  himself  to  the  tri- 
bunals of  the  society  cannot  afterwards  recover  damages  for  their  action.* 

It  Seems  that  in  England  damages  are  not  usually  awarded  where  the  disfran- 
chisement was  void.* 

Canada.  —  But  this  rule  does  not  obtain  in  Canada.* 

Measure  .OF  Damages.  —  initiation  Fees  paid  voluntarily  to  a  Masonic 
lodge  cannot  be  recovered  back  on  expulsion  from  membership  when  no  fraud 
has  been  practiced.*" 

Services  Rendered.  ■ —  One  Who  Was  Expelled  from  a  Shaker  Community  was  held  not 
entitled  to  recover  for  services  rendered  it  prior  to  expulsion,  nor  to  expenses 
of  support  thereafter.' 

Share  of  Common  Property. —  But  an  injured  expelled  member  of  the  Harmony 
Society  of  Pennsylvania  was  allowed  his  aliquot  share  of  the  common  property.* 

Loss  of  Employment.  —  And  where  the  member  lost  his  employment  as  a  result 
of  exi)ulsion  he  was  allowed  recovery  therefor.® 

Costs  will  be  allowed  to  a  wrongfully  expelled  member.*** 

DISGUISE.  (See  also  CONCEAL,  vol.  6,  p.  420.)  —  To  change  the  guise  or 
appearance  of,  especially  to  conceal  by  an  unusual  dress ;  to  hide  by  a  coun- 
terfeit appearance;  a  dress  or  exterior  put  on  to  conceal  or  deceive;  artificial 
language  or  manner  assumed  for  deception.** 

DISHERISON.  —  "  Disherison  "  is  defined  to  be  "  disinherited,"  a  depriving 
or  putting  out  of  an  inheritance.** 

DISHONOR.  —  See  the  title  Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  65. 

DISINTERESTED.  (See  also  Indifferent;  Interested.)  —  To  have  no 
interest  in  the  cause  or  matter  in  issue,  and  therefore  to  be  lawfully  competent 
to  testify.  The  term  is  also  applied  to  arbitrators,  magistrates,  jurymen, 
appraisers,  commissioners,  etc.** 

1.  Religious  Societies.  —  People  v.  German  9.  Loss  of  Employment.  —  People  v.  Musical 
United,  etc.,  Church,  53  N.  Y.  103.  Mut.  Protective  Union,  118  N.  Y.  109,  wherein 

2.  Hardin  v.  Second  Baptist  Church,  51  it  is  said  in  the  opinion:  "The  damages 
Mich.  138.  allowed  by  the  court  were  those  which  the  re- 

3.  California.  —  Peyre  v.  Mutual  Relief  Soc,  lator  was  deemed  to  have  suffered  in  conse- 
90  Cal.  240.  quence  of  his  expulsion,  and  they  arose  from 

4.  England.  —  Wood  v.  Woad,  L.  R.  9  Exch.  the  fact  that,  by  reason  of  his  non-member- 
191,  an  action  for  damages  sustained  by  reason  ship,  so  produced,  he  was  discharged  from  the 
of  unlawful  expulsion.  On  demurrer  to  the  service  in  which  he  was  engaged,  and  thus 
declaration  it  was  held  that,  assuming  the  al-  deprived  of  the  income  which  he  otherwise 
legations  of  the  declaration  to  be  true,  the  would  have  received.  This  was  the  proximate 
act  of  the  defendants  in  expelling  the  plaintiff  result  of  the  cause  of  which  he  complained, 
without  giving  him  an  opportunity  of  being  and  as  such  furnished  a  ground  for  the  award 
heard  was  void;  that  the  plaintiff,  therefore,  of  damages.  People  v.  Richmond,  28  N.  Y. 
would  remain  a  member  of  the  society,  and  H2.  The  amount  of  such  damages  awarded, 
had  sustained  no  damages.  as  distinguished  from  the  one  hundred  dollars 

5.  Canada.  —  "  Having  been  improperly  ex-  allowed  for  expenses,  was  three  hundred  dol- 
pelled,  the  plaintiff  is  entitled  to  damages  if  lars." 

he    has    sustained  any.      There   will    be   a         10.  Costs.  —  Cannon  v.  Toronto  Corn  Exch., 

reference  on  that  subject   to   the    master."  27  Grant's  Ch.  (U.  C.)  23;   Marsh  v.  Huron 

Cannon  v.  Toronto  Corn  Exch.,  27  Grant's  Ch.  College,  27  Grant's  Ch.  (U.  C.)  633. 
(U.  C.)  36.    See  also  Temple  v.  Toronto  Stock         11.  Dale  Countv  v.  Gunter,  46  Ala.  142. 
Exch.,  8  Ont.  Rep.  705.  12.  Burrill's  Law  Diet.,  quoted  in  Wade  v. 


6.  Measure  of   Damages  —  Initation  Fees. —  Mallov,  16  Hun  (N.  Y.)  229. 
Robinson  v.  Yates  City  Lodge  No.  448,  86  111.         13.  Relationship.  —  "  '  Where  a  person  is  re- 
598.  quired  to  be  disinterested  or  indifferent  in  a 

7.  Services. —  Grosvenor  v.  United  Soc,  etc.,  matter  in  which  other  persons  are  interested, 
iiS  Mass.  78.  a  relationship  to  either  of  such  persons  bycon- 

8.  Property  Allowance. —  Nachtrieb  v.  Har-  sanguinity  or  affinity  within  the  sixth  degree 
mony  Settlement,  3  Wall.  Jr.  (C.  C.)  66.  by  the  rules  of  the  civil  law,  or  within  the  de. 
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Definitions.  DISINTERESTED   WITNESS—  DISMISS.  Definitions. 


DISINTERESTED  WITNESS.  —  See  the  titles  Wills  ;  Witnesses. 

DISMISS.  (See  also  6  Enxvc.  OF  Pleading  and  Practice,  p.  823,  title 
Dismissal,  Discontinuance,  and  Nonsuit.)  —  The  term  "  dismiss  "  was  not 
originally  applied  to  common-law  proceedings,  but  seems  to  have  been  bor- 
rowed from  proceedings  in  the  court  of  chancery,  where  in  practice  it  is 
applied  to  the  removal  of  a  cause  out  of  court  without  any  further  hearing. 
'"Dismiss"  when  thus  used  refers  to  the  removal  and  dismissal  of  the  cause 
itself,  and  not  to  the  mere  annulment  of  the  writ.*  The  term  is  now  applied 
to  proceedings  at  law  also. 


gree  of  second  cousin  inclusive,  except  by  the 
written  consent  of  the  parties,  will  disqualify.' 
*  *  *  The  matters  in  which  diginterested- 
neas  and  indifference  are  required  are  of 
a  judicial  character,  where  impartiality  is  re- 
quired on  the  part  of  the  person  acting,  as 
in  case  of  magistrates,  jurymen,  appraisers, 
commissioners,  etc.  The  authorities  referred 
to  in  the  margin  are  of  this  descripticn.  In 
Spear  v.  Robinson,  29  Me.  531,  the  justice  of 
the  peace  before  whom  the  writ  was  returnable 
was  held  not  to  be  disinterested  or  indifferent 
within  section  22,  because  he  had  married  a 
sister  of  the  plaintiff.  In  Bard  Wood,  30 
Me.  155,  it  was  decided  that  a  magistrate  re- 
lated to  the  parties  within  the  prohibited  degree 
could  not  hear  the  disclosure  of  a  poor  debtor, 
though  he  was  equally  related  to  debtor  and 
creditor,  without  their  consent.  In  Hardy  v. 
Sprowle,  32  Me.  310,  the  same  rule  of  disquali- 
fication was  held  applicable  to  a  juryman,  and 
the  verdict  was  set  aside  on  account  of  the 
relationship  of  one  of  the  jurors  to  one  of  the 
parties  to  the  suit.  When  the  rights  of  others 
are  to  be  determined,  the  statute  requires  that 
those  by  whom  they  are  to  be  decided  should 
be  din  interested  and  indifferent."  Jones  t'. 
Larrabee,  47  Me.  477. 

Same  —  Appraisers.  — A  statute  provided  that 
appraisers  should  be  judicious  and  disinter- 
eated  freeholders.  In  construing  this  provision 
the  court  said:  "The  word  disinterested,  Si's 
here  used,  in  relation  to  the  performance  of  a 
judicial  duty,  we  consider  as  meaning  some- 
thing more  than  being  devoid  of  pecuniary 
interest.  The  appraisers  should  stand  in  no 
such  relation  to  either  party  as  would  dis- 
qualify them  for  the  execution  of  judicial 
power  between  them."  BlodgetJ'.  Brinsmaid, 
9  Vt.  30.  See  also  Hasceig  v.  Tripp,  20  Mich. 
216. 

Same  —  Private  Way,  —  The  sons  or  nephews 
of  a  petitioner  for  a  private  way  are  not  diain- 
tereated.  Lyon  v.  Hamor,  73  Me.  56.  See 
also  the  title  Privatk  Way.s. 

Same  —  Highways.  —  But  in  Chase  v.  Rut- 
land, 47  \'t.  393,  it  was  held,  where  a  statute 
required  that  the  commissioners  appointed  by 
a  county  court  on  a  petition  for  laying  out  a 
highway,  should  be  diainterestcd  freeholders, 
that  freeholders  not  pecuniarily  interested  in 
the  establishment  or  non-establishment  of  the 
highway  were  meant,  and  that  it  was  intended 
to  exclude  every  one  who  happened  to  be  re- 
lated to  one  of  the  petitioners.  And  upon  the 
construction  of  the  same  provision  see  Gray 
Middlctovvn,  56  Vt.  53.  See  also  the  title 
Hii;n\VA\s. 

Fire  Insurance.  (See  also  the  title  Fikk  Insi  r- 
ANCE.) —  Where  a  policy  of  fire  insurance  pro- 


505 


vides  that  in  case  of  disagreement  as  to  the 
amount  of  a  loss  the  same  shall  be  ascertained 
by  "  competent  and  disinterested  appraisers." 
one  to  be  selected  by  each  party,  the  term  dis- 
interested does  not  mean  simply  a  lack  of 
pecuniary  interest,  but  requires  the  appraiser 
to  be  one  not  biased  or  prejudiced.  Bradshaw 
V.  Agricultural  Ins.  Co.,  137  N.  Y.  137. 

Agent.  —  "  There  was  no  selection  of  arbi- 
trators by  the  parties,  nor  were  they  all  disin- 
terested, Ho\ey  being  the  acting  agent  of  the 
company."  .'l^tna  Ins.  Co.  i'.  Stevens,  4S  111. 
33. 

Disinterested    Justices  —  Poor   Debtor's  Oath. 

(See  also  the  lilies  J  rs  j  ici.s  (  ii-'  'I m  .  I'i  .aci  :  ;  Pour 
AM)  Poor  Laws.)  —  A  Maine  statute  r(  quired 
that  the  poor  debtor's  oath  should  be  niad6 
before  two  disinterested  justices.  In  McGil- 
very  v.  Staples,  81  Me.  loi,  a  creditor  insisted 
that  a  justice  who  had  heard  a  previous  appli- 
cation was  no  longer  disinterested  in  the  mat- 
ter. The  court  said:  "  No  other  objection  is 
made  to  hi?,  d isinti  restedness  or  qualifications. 
The  justice  was  of  course  disinterested,  unless 
he  had  an  interest  in  the  question,  —  not  an 
intellectual,  moral,  or  sympathetic  interest, 
but  a  legal,  positive  interest,  either  by  way  of 
relationship  to  some  of  the  parties,  or  by  way 
of  some  accruing  pecuniary  gain  or  loss  from 
the  result.  The  justice  clearly  had  no  such 
legal  interest  at  the  time  of  the  second  hear- 
ing, and  hence  was  disinterested.  It  docs  not 
follow  that  the  justice,  by  reason  of  the  prior 
hearing,  could  not  or  did  not  adjudicate  hon- 
estly and  impartially  at  the  second  hearing." 

"  It  is  objected,  in  this  case,  that  one  of  the 
justices  before  whom  the  debtor  made  his  dis- 
closure was  not  disinterested,  and  that  they 
therefore  had  no  jurisdiction.  *  *  *  He 
had  been  the  friend  and  legal  adviser  of  the 
debtor  in  the  matter;  and  he  may  be  pre- 
sumed, whether  conscious  of  it  or  not,  to  have 
been  subject  to  the  usual  influences  of  that  re- 
lation. If  we  had  the  power,  as  in  jury  trials, 
to  send  ihe  case  to  another  hearing,  we 
should  not  hesitate  to  do  so.  But  we  have  no 
such  discretion.  The  question  is  simply  one 
of  legal  jurisdiction;  and  however  improper  it 
was  for  him  to  sit  as  one  of  the  justices  in 
taking  the  disclosure,  wc  cannot  say  that  he 
had  any  such  interest  as  to  deprive  him  of 
jurisdiction  and  render  his  official  acts  void." 
Lovering  v.  Lamson,  50  Me.  335.  See  alM> 
Bard  7-.  Wood,  30  Me.  155. 

1.  Quash.  (See  also  yt  asm.) — Bosley  r/. 
Bruner,  24  Miss.  462;  and  in  that  case  it  was 
held  that  the  term  was  so  used  in  a  super- 
sedeas bond,  and  that  it  was  not  equivalent  to 
"  quashed. " 

Final. —  In  Taft  Northern  Transp.  Co.,  5f> 
\'olumc  IX. 


DeflnitionB. 


DISOBEDIENCE  —  DISORDER. 


Definitions. 


DISOBEDIENCE.  —  See  note  i, 
DISORDER.    (Sec  also  Disease,  ar 
ANCE.)  —  Sec  note  2. 

N.  H.  417,  it  is  said:  "  But  the  term  dfs- 
titis.ifd  acquired  a  technical  meaning  in  suits 
at  law  in  our  practice.  I  think  that  under  the 
rule  spoken  of  by  Judge  Hell,  and  ever  since 
in  our  practice,  the  term  il isiitissed  has  signi- 
fied a  final  ending  of  the  suit;  not  a  final  judg- 
ment en  the  controversy,  but  an  end  of  that 
proceeding."  In  Tillspaugh  v.  Dick,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  33,  Parker,  J.,  said: 
"  The  dismissal  of  the  complaint  was  a  judg- 
ment in  favor  of  the  defendant  and  entitled 
him  to  recover  whatever  items  of  costs  are 
given  by  the  code  for  services  rendered."  In 
2  Wait  Pr.,  p.  517,  quoted  and  follozued  in 
Greeley  v.  Winsor,  3  S.  Dak.  138,  the  author 
says:  "A  complaint  once  dismissed  so  far  ter- 
minates the  action  that  no  motion  or  proceed- 
ing can  be  had  in  the  case  except  for  the 
purpose  of  carrying  into  effect  the  order  of  dis- 
missal. 

"A  dismissal  of  an  action  is  a  final  decision 
of  the  action;  and  it  is  a  final  decision  of  the 
action  as  against  all  claims  made  by  it,  al- 
though it  may  not  be  a  final  determination  of 
the  rights  of  the  parties  as  they  may  be  pre- 
sented in  some  other  action.  In  the  case  of 
Dowling  V.  Polack,  18  Cal.  625,  the  court  say: 
'  In  effect,  a  dismissal  is  a  final  judgment  in 
favor  of  the  defendants;  and  although  it  may 
not  preclude  the  plaintiff  from  bringing  a  new 
suit,  there  is  no  doubt  that  for  all  purposes 
connected  with  the  proceedings  in  the  particu- 
lar action  the  rights  of  the  parties  are  affected 
by  it  in  the  same  manner  as  if  there  had  been 
an  adjudication  upon  the  merits.'  The  money 
became  payable  upon  the  dismissal  of  the 
action."    Leese  v.  Sherwood,  21  Cal.  164. 

And  that  an  entry  of  bill  dismissed  was  a 
final  determination  of  the  controversy,  see  6 
Encyc.  of  Pleading  and  Practice,  p.  993, 
cited  in  Martin  v.  Evans,  85  Md.  13. 

Nonsuit.  —  "  The  entry  of  a  judgment,  '  that 
the  suit  is  not  prosecuted,  and  be  dismissed,' 
is  nothing  more  than  the  record  of  a  nonsuit. 
The  words  '  dismissed  agreed,'  entered  as  the 
judgment  of  a  court,  do  not  of  themselves  im- 
port an  agreement  to  terminate  the  contro- 
versy, nor  imply  an  intention  to  merge  the 
cause  of  action  in  the  judgment."  Haldeman 
V.  U.  S.,  91  U.  S.  584. 

Dismissal  of  Appeal.  —  A  dismissal  of  the  ap- 
peal may  mean  the  dismissal  of  the  case  made 
by  the  plaintiff  upon  the  new  trial,  or  it  may 
mean  a  transmission  of  the  record  back  to  the 
lower  court.  The  court  said:  "  If  the  deci- 
sion is  against  the  jurisdiction  of  the  courts, 
—  and  if  of  one,  of  course  of  both  courts, — 
the  action  must  be  dismissed  by  force  of  that 
judgment,  but  the  judgment  should  be 
entered,  and  the  record  retained  in  the  appel- 
late court."  Williamson  2'.  Judges,  42  N.  J. 
L.  391- 

Without  Prejudice.  (See  also  Without  Preju- 
dice.)—  "This  entry,  'dismissed  without 
prejudice,'  indicates  that  the  libel  was  not  dis- 
missed upon  the  merits  of  the  case,  upon  the 
ground  that  the  evidence  showed  the  libcllee 
to  be  innocent  of  the  charge  made  against  her. 


',  p.  474 ;  and  see  the  title  LIFE  INSUR- 


but  for  some  insufficiency  in  the  allegations, 
or  in  the  service  of  the  libel,  *  *  *  where 
it  might  be  proper  to  allow  the  libellant  to 
bring  a  new  libel  for  the  same  cause."  Ray 
V.  Adden,  50  N.  H.  84. 

Dismiss  and  Dissolve. —  In  Browne  v.  Ed- 
wards, etc..  Lumber  Co.,  44  Neb.  361,  the 
court  said:  "That  the  word  dismissed  is 
used  in  the  connection  with  the  disposition 
of  the  temporary  injunction,  affords  no 
ground  for  the  statement  that  the  cause 
itself  was  dismissed  or  attempted  to  be,  as  it 
plainly  refers  and  applies  to  the  injunction; 
and  while  the  word  '  dissolved  '  is  almost  uni- 
versally used,  in  this  entry  dismissed  when 
given  the  meaning  '  discharged,'  while  prob- 
ably not  a  strictly  proper  use  of  it,  alluding  to 
the  termination  of  a  temporary  order  of  in- 
junction, we  think  it  an  allowable  one."  See 
generally  the  title  Injunctions. 

Equivalent  to  Abandoment.  —  A  constable 
agreed,  upon  receipt  of  a  certain  sum,  to 
"  dismiss  a  warrant."  For  this  he  was  in- 
dicted. The  court  said:  "  It  does  not  seem 
to  me  correct  or  fair  to  impute  to  the  term  dis- 
mission any  of  that  technical  force  or  meaning 
which  it  might  have  when  applied  to  cases  in 
a  court  of  record.  Used  in  the  connection  in 
which  it  is  here  employed,  it  is  tantamount  to 
abandonment,  failure  to  prosecute,  or  a  de- 
struction or  non-return  of  the  warrant;  and  in 
my  view  any  one  of  these  acts  of  misfeasance 
or  nonfeasance  would  constitute  that  official 
delinquency  denounced  and  punished  by  this 
statute."    Old  v.  Com.,  18  Gratt.  (Va.)  923. 

1.  Disobedience.  (See  also  the  title  Con- 
tempt, vol  7,  p.  52.) —  In  Steam  Stone-Cutter 
Co.  V.  Windsor  Mfg.  Co.,  3  Fed.  Rep.  298,  it 
was  held  that  the  meddling  with  property  con- 
structively attached  did  not  constitute  a  con- 
tempt under  section  725  of  the  Revised 
Statutes  of  the  United  States.  The  court  said: 
"  The  power  of  the  federal  courts  to  punish 
for  contempt  is  somewhat  restricted  by  section 
725,  Rev.  Stat.,  which  provides  that  the  power 
of  the  courts  to  punish  contempts  '  shall  not 
be  construed  to  extend  to  any  cases,  except 
the  misbehavior  of  any  person  in  their  pres- 
ence, or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of 
any  of  the  officers  of  said  courts  in  their  offi- 
cial transactions,  and  the  disobedience  or  re- 
sistance by  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts.'  Here  nothing  has  been 
done  in  the  presence  of  the  court,  or  even  of 
any  of  its  officers;  what  has  been  done  can 
only  be  claimed  to  come  within  that  part  of 
this  provision  relating  to  disobedience  or  resist- 
ance to  a  wiit.  The  intention  of  the  clause 
seems  to  be  to  prevent  proceedings  against 
persons  in  this  summary  way,  in  all  cases  ex- 
cept where  the  course  of  judicial  proceedings 
would  be  actually  obstructed.  This  is  not 
such  a  case." 

2.  Disorderly — Intoxicating  Liquors.  —  As  to 
the  revocation  of  a  liquor  license,  where  the 
I  Volume  IX. 


Definition. 


DISORDERLY  CONDUCT. 


Definition. 


DISORDERLY  CONDUCT.  (See  also  the  titles  BLASPHEMY  AND  PROFANITY, 
vol.  4,  p.  580;  Breach  of  the  Peace,  vol.  4,  p.  902;  Disorderly  Houses, 

post;  INTOXICATION;  JUSTICES  OF  THE  PEACE;  MUNICIPAL  CORPORATIONS ; 

Ordinances;  and  such  titles  as  Riot;  Rout,  etc.  For  matters  of  procedure 
see  7  Encyc.  of  Pleading  and  Practice,  p.  i.)  —  Disorderly  conduct  is 
any  conduct  which  is  contrary  to  law.* 


licensee's  place  of  business  becomes  dis- 
orderly, see  the  title  Intoxicating  Liquors. 

1.  Disorderly  Conduct.  —  "Any  conduct  which 
is  contrary  to  law  is  within  the  definition  of 
disorderly  conduct  as  given  by  Standard  lexi- 
cographers, and  any  gross  violation  of  official 
duty  on  the  part  of  a  member  of  the  common 
council  is  within  the  legal  meaning  of  the 
words  used  in  the  charter."  State  v.  Jersey 
City,  25  N.  J.  L.  541.  In  that  case  it  was 
held,  where  the  charter  of  a  city  vested  in  the 
common  council  power  to  expel  a  member  for 
disorderly  conduct,  that  receiving  bribes  for 
official  influence  and  votes  was  disorderly 
conduct. 

A  statute  conferred  upon  two-thirds  of  the 
city  council  the  right  to  expel  the  mayor  for 
disorderly  behavior  or  misconduct  in  office. 
In  construing  this  provision,  it  was  said  in 
State  V.  Teasdale,  2t  Fla.  659:  "  The  offense 
must  be  such  as  to  bring  reproach  upon  the 


officer,  and  not  merely  upon  the  man  in  a 
social  or  moral  sense.  To  receive  a  bribe  for 
his  official  influence  in  matters  relating  to  mu- 
nicipal affairs,  has  been  held  to  be  disorderly 
conduct  in  office;  but  a  charge  of  gambling, 
and  the  like,  having  no  relation  to  official  con- 
duct, has  been  decided  not  malconduct  in 
office.  Dillon  on  Mun.  Corp.,  §  246;  Macon  v. 
Shaw,  16  Ga.  172  " 

But  in  Frankfurter  v.  Bryan,  12  111.  App. 
553,  it  was  held  that  it  was  indispensable  to 
the  offense  of  disorderly  conduct,  that  the  acts 
of  the  accused  were  open,  notorious,  and  thus 
and  from  their  nature  lend  to  debauch  the 
public  morals.  The  term  does  not  include 
larceny. 

Gaming,  —  In  Kahn  v.  Macon,  95  Ga.  419,  it 
was  held  that  playing  a  game  of  cards  for 
money,  in  a  private  room,  on  Sunday,  was  not 
disorderly  conduct. 
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DISORDERLY  HOUSES. 


By  W.  L.  Clark,  Jr. 

L  Definition  and  Nature,  509. 

1.  Common  Law,  509. 

2.  Statutory  Offenses,  510. 

3.  Effect  of  Statutes  on  the  Common  Law,  510. 

4.  Lmplied  Repeal  of  Statutes,  511. 

5.  Municipal  Ordinances,  511. 

a.  Ln  General,  511. 

b.  Effect  on  the  General  Law,  511, 

11.  The  House  or  Place,  512. 
m  The  Disorder  or  Improper  Conduct,  513. 

1.  /;/  General,  513. 

2.  Annoyance  or  Injury  to  the  Public,  513. 

a.  In  General,  513. 

b.  Injury  to  a  Part  of  the  Public,  514. 

c.  Injury  to  Inmates  Only,  514. 

3.  Nature  and  Effect  of  the  Conduct  or  Disorder,  515. 

a.  Noise,  Quarreling,  and  Swearing,  515. 

b.  Criminal  Practices,  515., 

c.  Practices  Not  Criminal,  516. 

d.  Immoral  Conduct,  516. 

e.  Encourage?Jient  of  Idleness  and  Disorder,  517. 

4.  Disorder  Outside  the  House,  517. 

5.  Disorder  Wholly  Inside  the  House,  517. 

6.  Measures  to  Present  Disorder,  517. 

7.  Reputation  of  House,  517. 

8.  Effect  of  License,  ^1?,. 

9.  Particular  Kinds  of  Disorderly  Houses,  518. 

a.  In  General,  518. 

b.  Bawdy  Houses  and  Houses  of  III  Fame,  etc.,  518. 

c.  Tippling  Houses  and  Saloons,  521. 

d.  Gaming  Houses,  523. 

e.  Places  of  Amusement  and  Spori,  523. 
/.  Itms,  525. 

IV.  The  Keeping,  525. 

1.  In  General,  525. 

2.  Intnates  and  Frequenters,  526. 

3.  Knmvlcdge,  526. 

4.  Keeping  for  Lucre  or  Gain,  526. 

5.  Aiding  and  Abetting,  527. 

6.  Lessors  and  Lessees,  527. 

a.  Liability  of  Lessors,  527. 

b.  Knowledge  or  Participation  Necessary,  528. 

c.  Statutes  Against  "  Permitting,"  "  Suffering,"  etc.,  528. 
t/.  Renewal  With  Knowledge  of  Use,  529. 

^.  Liability  of  Lessees,  530. 

7.  Principal  and  Agent,  and  Master  and  Servant,  530. 

8.  Partfiers,  530. 

9.  Husband  and  Wife,  531. 
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V.  Evidence,  531. 

1.  Competency  0/  Evidence,  531. 

a.  Reputation  of  House,  531. 

b.  Character  and  Reputation  0/  Inmates  and  Frequenters,  533. 

c.  Conduct  and  Conversation  of  Inmates  and  Frequenters,  533. 

d.  Character  and  Reputation  of  the  Accused,  534. 

e.  Conduct  and  Admissions  of  the  Accused,  535. 
/.  Leasing  House,  535. 

g.  Evidence  of  Other  Offenses,  536. 

h.  Time  Centered  by  the  Evidence,  536 
/.  Effect  of  the  Disorder,  536. 

2.  Sufficiency  of  Evidence,  536. 

VI.  Questions  of  Law  and  Fact,  538. 


CROSS-REFERENCES. 

For  matters  of  F/fOCBDC'J^E  see  EscYChoPMDiA  of  Pleading  and  Practice,  vol. 
7,  P-  7- 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
the  following  titles  in  this  work:  CHARACTER  {IN  EVIDENCE),  vol.  5, 
p.  850;  GAMING  HOUSES ;  INNS  AND  INNKEEPERS ;  INTOXI- 
CATING LIQUORS  ;  LEWD  AND  LASCIVIOUS  COHABITATION 
AND  CONDUCT ;  LOTTERIES ;  MUNICIPAL  CORPORATIONS ; 
NUISANCES ;  ORDINANCES ;  POLICE  POWER ;  STATUTES; 
THE  A  TRES. 


I.  Definition  and  Nature  —  1.  At  Common  Law.  —  At  common  law  a  dis- 
orderly house,  in  its  broadest  sense,  may  be  defined  as  a  house  that  is  kept  in 
such  a  way  as  to  disturb,  annoy,  and  scandalize  the  public  generally,  or  the 
neighborhood,  or  the  passers-by  on  a  highway,  or  in  such  a  way  as  to  encour- 
age or  promote  breaches  of  the  peace  or  to  corrupt  the  morals  of  the 
community.* 

A  Common  Nuisance  and  Misdemeanor.  —  A  house  coming  within  this  definition  is 


1.  Definition  —  Connecticut.  —  State  v.  Max- 
well, 33  Conn.  259. 

Kentucky.  —  Rhodes  v.  Com.,  15  Ky.  L. 
Rep.  333;  Cheek  v.  Com.,  79  Ky.  362. 

Maryland.  —  Beard  v.  State,  71  Md.  276,  17 
Am.  St.  Rep.  536. 

Alassachusetts.  —  Com.  v.  Cardoze,  119  Mass. 
210;  Com.  V.  Cobb,  120  Mass.  356;  Com. 
Goodall,  165  Mass.  588. 

Ne-u  York.  —  People  v.  Carey,  4  Park.  Cr. 
Rep.  (Buffalo  Super.  Ct.)  241. 

IVisconsin, — Hawkins  v.  Lutton,  95  Wis.  492. 

"A  disorderly  house,  in  its  restricted  sense, 
is  a  house  in  which  people  abide,  or  to  which 
they  resort,  disturbing  the  repose  of  the  neigh- 
borhood; but  in  its  more  enlarg-ed  sense  it 
includes  bawdy  houses,  common  gaming 
houses,  and  places  of  like  character,  to  which 
people  promiscuously  resort  for  purposes  inju- 
rious to  the  public  morals,  or  health,  or  con- 
venience, or  safety.  Nor  is  it  essential  that 
there  be  any  disorder  or  disturbance  in  the 
sense  that  it  disturbs  the  public  peace  or  the 
quiet  of  the  neighborhood.  It  is  enough  that 
the  acts  there  d<me  are  contrary  to  law  and 
subversive  of  [)ublic  morals,  and  the  result  is 
the  same  whether  the  unlawful  acts  are  de- 


nounced by  the  common  law  or  by  statute." 
Cheek  7/.  Com.,  79  Ky.  362. 

"Any  place  of  public  resort,  whether  an  inn, 
a  dwelling  house,  a  storehouse,  or  any  other 
building,  or  garden,  is  a  public  nuisance,  in 
which  illegal  practices  are  habitually  carried 
on,  or  when  it  becomes  the  habitual  resort  of 
thieves,  drunkards,  prostitutes,  or  other  idle, 
vicious,  and  disorderly  persons,  who  gather 
together  there  for  the  purpose  of  gratifying 
their  own  depraved  appetites,  or  to  make  it  a 
rendezvous  where  plans  may  be  concocted  for 
depredations  upon  society,  and  disturbing 
either  its  peace  or  its  rights  of  property.  Such 
collections  of  persons  can  have  no  other  effect 
than  to  debauch  and  deprave  the  public 
morals,  although  they  may  be  quiet  and 
orderly  places  so  far  as  mere  noise  and  con- 
fusion is  concerned;  although  the  most  scru- 
pulous cleanliness  may  be  observed,  and  they 
may  be  magnificent  in  ornament,  and  luxuri- 
ous in  their  provisions  for  mere  sensual  grati- 
fications, they  arc  notable  nuisance  at  common 
law,  because  they  are  nonimeiili,  nuisances, 
that  is,  injurious  to  the  public  health,  public 
quiet,  or  public  morals."  State  v.  Williams, 
30  N.  J.  L.  102. 
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a  common  nuisance,  and  for  this  reason  the  keeping  of  the  same  is  indictable 
as  a  misdemeanor  at  common  law.* 

Other  Houses  Constituting  a  Nuisance.  —  The  fact  that  a  house  is  a  common  nui- 
sance does  not  necessarily  make  it  a  disorderly  house.  A  house  for  the  storing 
of  gunpowder,  or  the  conduct  of  an  offensive  trade,  etc.,  if  in  a  populous 
neighborhood,  may  be  a  common  nuisance,  but  it  is  not  disorderly.'-* 

2.  Statutory  Offenses.  —  The  keeping  of  a  disorderly  house  is  expressly 
declared  an  offense  by  statute,  both  in  England  and  in  most  of  the  Utiited 
States.  Some  statutes  merely  provide  a  punishment  for  keeping  a  "  disorderly 
house,"  without  defining  the  term.  In  such  a  case  the  common  law  determines 
what  constitutes  the  offense.^  Other  statutes  specify  the  character  of  the 
house  and  the  conduct  there  which  it  is  intended  to  punish.  In  such  a  case, 
of  course,  the  offense  depends  upon  the  construction  of  the  particular  statute. 

Constitutionality  of  Statutes. —  It  is  clearly  within  the  power  of  the  legislature  to 
prohibit  the  use  of  premises  in  such  a  way  as  to  injure  or  prejudice  the  public, 
and  to  declare  that  premises  so  kept  shall  be  deemed  and  treated  as  common 
nuisances.* 

3.  Effect  of  Statutes  on  the  Common  Law.  —  The  statutes  enacted  in  the  differ- 
ent jurisdictions  punishing  the  keeping  of  particular  kinds  of  disorderly  houses 
do  not  impliedly  repeal  the  common  law  unless  they  are  repugnant  to  the 
common  law,  or  unless  an  intention  on  the  part  of  the  legislature  to  repeal 
otherwise  clearly  appears.'* 


1.  A  Misdemeanor  at  Common  Law.  —  England. 
—  Reg.  V.  Peirson,  2  Ld.  Raym.  1197,  i  Salk. 
382. 

Canada.  —  See  Reg.  v.  Flint,  4  Ont.  Rep.  214. 

United  States.  —  U.  S.  v.  Elder,  4  Cranch  (C. 
C.)  507;  U.  S.  V.  Gray,  2  Cranch  (C.  C.)  675. 

Alabama.  —  Hickey  v.  State,  53  Ala.  514; 
Price  V.  State,  96  Ala.  i,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  693;  Cahn  v. 
State,  no  Ala.  56. 

Arkansas.  —  Thatcher  v.  State,  48  Ark.  60. 

Connecticut.  —  McAlister  v.  Clark,  33  Conn. 
91. 

Kentucky.  —  Ross  v.  Com.,  2  B.  Men.  (Ky.) 
417- 

Maryland.  —  Herzinger  v.  State,  70  Md.  278; 
Beard  v.  State,  71  Md.  275,  17  Am.  St.  Rep. 
536;  Beard  v.  State,  74  Md.  130. 

Massachusetts.  —  Com.  v.  Cardoze,  119 
Mass.  210;  Com.  v.  Cobb,  120  Mass.  356; 
Com.  V.  Goodall,  165  Mass.  588. 

New  Hampshire.  — State  v.  Bailey,  21  N.  H. 
343- 

New  Jersey.  — State  v.  Williams,  30  N.  J.  L. 
102. 

New  York.  —  People  v.  Carey,  4  Park.  Cr. 
Rep.  (Buffalo  Super.  Ct.)  238. 

North  Carolina.  —  State  v.  Thornton,  Basb. 
L.  (44  N.  Car.;  252;  State  v.  Wilson,  93  N. 
Car.  608;  State  v.  Evans,  5  Ired.  L.  (27  N.  Car.) 
603;  State  V.  Patterson,  7  Ired.  L.  (29  N.  Car.) 
70,  45  Am.  Dec.  506. 

Pennsylvania.  —  Com.  v.  Stewart,  i  S.  &  R. 
(Pa.)  342. 

Abolition  of  the  Common  Law.  —  In  some 
states  the  common  law  has  been  abolished, 
and  no  act  is  a  crime  unless  it  is  made  so  by 
statute.  In  these  slates  a  person  cannot  be 
punished  for  nuisance  in  keeping  a  disorderly 
house  unless  the  case  comes  within  some  stat- 
ute. See  Hackney  State,  8  Ind.  494.  And 
see  the  title  Common  Law,  vol.  6,  p.  290. 

2.  Other  Common  Nuisances.  —  See  the  title 
Nuisances. 


3.  Statutory  Offenses  in  General.  —  State 
Bertheol,  6  Blackf.  (Ind.)  474,  39  Am.  Dec. 
442.    See  the  title  Common  Law,  vol.  6,  p. 
270. 

4.  Constitutionality  of  Statutes.  —  Com.  z'. 
Howe,  13  Gray  (Mass.)  26. 

In  this  case  it  was  held  that  the  fact  that  the 
statute  does  not  require  knowledge  of  the  un- 
lawful use  on  the  part  of  the  owner  does  not 
render  it  unconstitutional.  See  the  title  Db'E 
Process  of  Law. 

5.  Repeal  of  the  Common  Law  Not  Implied.  — 
Com.  V.  Goodall,  165  Mass.  588;  Parker  v. 
State,  (N.  J.  1898)  39  Atl.  Rep.  651.  See  the 
title  Statutes. 

In  Com.  V.  Rumford  Chemical  Works,  16 
Gray  (Mass.)  231,  it  is  said:  "  But  it  is  never 
to  be  presumed  that  the  legislature  intended 
to  make  any  innovations  upon  the  common 
law  further  than  is  absolutely  required  upon  a 
just  interpretation  of  the  provisions  of  its  posi- 
tive enactments.  And  this,  it  is  said  by  Chan- 
cellor Kent,  has  been  the  language  of  the 
courts  in  every  age.  I  Kent  Com.  f6th  ed.) 
464.  In  the  decisions  of  our  own,  it  has  often 
been  recognized  as  an  established  rule  that  a 
statute  is  not  to  be  construed  as  a  repeal  of  the 
common  law  unless  the  intent  to  alter  it  is 
clearly  expressed.  Com.  -'.  Knapp,  g  Pick. 
(Mass.)  514,  20  Am.  Dec.  491 ;  Melody  v.  Reab, 
4  Mass.  473.  It  is  a  direct  and  necessary  con- 
sequence from  this  principle,  that  a  statute 
may  be  in  affirmance  of  the  common  law,  add- 
ing new  regulations  and  supplying  additional 
remedies,  but  leaving  in  full  force  those  which 
might  before  have  been  resorted  to  for  the 
redress  of  public  or  private  grievances." 

Gaming  Houses.  —  A  statute  prohibiting  and 
punishing  particular  kinds  of  games  does  not 
prevent  an  indictment  at  common  law  for 
keeping  a  common  gaming  house.  Vander- 
worker  v.  State,  13  Ark.  700.  See  the  title 
Gaming  Houses. 

Bawdy  Houses.  —  In  Jennings  v.  Com.,  17 
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The  Common  Law  Is  Repealed,  however,  when  the  statute  revises  the  whole  sub- 
ject, or  is  inconsistent  with  the  common  law,  either  as  to  the  elements  of  the 
offense  or  the  degree  of  punishment.* 

4.  Implied  Repeal  of  Statutes.  — -A  statute  punishing  the  keeping  of  a  dis- 
orderly house,  or  a  particular  kind  of  disorderly  house,  impliedly  repeals  a 
previous  statute,  if  inconsistent  with  it  as  regards  the  penalty  or  otherwise.* 

5.  Municipal  Ordinances  —  In  General.  —  It  is  competent  and  usual  for 
the  legislature  to  confer  upon  cities  and  other  municipalities  the  power  to  pro- 
hibit and  punish  common  nuisances,  such  as  the  keeping  of  bawdy,  gaming, 
and  other  disorderly  houses.* 

b.  Effect  on  the  General  Law.  —  Ordinarily  the  fact  that  a  munici- 
pality has  been  given  such  power  with  respect  to  disorderly  houses,  and  has 
enacted  ordinances  in  pursuance  thereof,  does  not  affect  or  prevent  prosecu- 
tions by  the  state  either  under  the  common  law  or  under  the  general  statu- 
tory law.*    It  is  otherwise,  however,  if  the  legislature  has  granted  to  the 


Pick.  (.Mass.)  80,  it  was  held  that  an  indict- 
ment could  be  maintained  at  common  law  for 
keeping  a  house  of  ill  fame,  and  that  a  statute 
on  the  same  subject  did  not  by  implication 
repeal  the  common  law.  To  the  same  effect  is 
Com.  V.  Goodall,  165  Mass.  588.  In  the  latter 
case  there  was  a  statute  in  Massachusetts  pre- 
scribing a  punishment  for  keeping  "  a  house 
of  ill  fame,  resorted  to  for  the  purpose  of  pros- 
titution or  lewdness,"  and  another  statute 
declaring  that  "  all  buildings,  places,  or  tene- 
ments resorted  to  for  prostitution,  lewdness, 
or  illegal  gaming,  or  used  for  the  illegal  keep- 
ing or  sale  of  intoxicating  liquor,"  should  be 
deemed  common  nuisances.  It  was  held 
(Knovvlton,  J.,  dissenting)  that  these  statutes 
did  not  repeal  the  common  law  in  regard  to 
the  keeping  of  bawdy  houses. 

A  statute  providing  for  the  punishment  of 
disorderly  persons,  including  those  keeping 
bawdy  houses,  does  not  impliedly  abolish  or 
supersede  the  common-law  remedy  by  indict- 
ment for  nuisance  against  one  keeping  a 
bawdy  house.  People  v.  Sadler,  97  N.  Y.  146. 
And  see  Ex.  p.  Rirchfield,  52  Ala.  377. 

1.  When  Repeal  Implied.  —  In  Com.  v.  Cooley, 
10  Pick.  (Mass.)  37,  it  was  said,  that  where  a 
stalute  has  revised  the  whole  subject,  making 
that  a  qualified  offense  which  was  one  abso- 
lutely before,  and  limiting  the  time  for  prose- 
cution and  the  degree  of  punishment,  and 
where  the  same  purpose  is  accomplished  of 
restraining  the  offense  by  punishment,  the 
statute  must  be  deemed  a  constructive  repeal 
of  the  common  law,  because  such  must  be  pre- 
sumed to  have  been  the  intent  of  the  legisla- 
ture. See  People  v.  Goldman,  i  Idaho  714. 
And  see  the  title  Staiutks. 

2.  Statutes  Impliedly  Repealed.  —  Thus  in 
Com.  V.  Davis,  ii  Gray  (.Mass.)  48,  it  was  held 
that  a  statute  punishing  the  keeping  of  a 
house  of  ill  fame  by  imprisonment  in  the 
county  jail  for  not  more  than  two  years,  or  by 
a  fine  not  exceeding  three  hundred  dollars, 
was  repealed  by  a  statute  declaring  ail  build- 
ings used  as  houses  of  ill  fame  to  be  common 
nuisances,  to  be  regarded  and  treated  as  such, 
and  providing  that  any  person  keeping  or 
maintaining  any  such  common  nuisance 
should  be  punished  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  one  year.  See 
also  Com.        Kimball,  21  Pick.  (Mass.  373; 
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Com.  V.  Floyd,  11  Gray  (Mass.)  52,  note;  Com. 
V.  McDonough,  13  Allen  (Mass.)  581;  Huber 
V.  State,  25  Ind.  175.  Compare  Com.  v.  Bal- 
lou,  124  Mass.  26;  People  v.  Gustin,  57  Mich. 
407.    See  the  title  Statutes. 

Repeal  of  Special  Laws  and  Ordinances.  —  The 
general  rule  is  that  a  general  law  punishing 
the  keeping  of  disorderly  houses,  or  particular 
kinds  of  disorderly  houses,  does  not  by  impli-. 
cation  repeal  special  laws  giving  municipal 
corporations  power  to  regulate  or  prohibit  and 
punish  the  keeping  of  such  houses,  unless  the 
two  laws  are  so  inconsistent  that  they  cannot 
stand  together.  People  v.  Hanrahan,  75 
Mich.  611.  See  the  titles  Ordinances;  Stat- 
utes. 

3.  Municipal  Ordinances.  —  Rogers  v.  People, 
9  Colo.  450,  59  Am.  Rep.  146;  McAlister  v. 
Clark,  33  Conn.  91.  See  the  titles  Munrttal 
Corporations;  Ordinances. 

A  statute  which  in  one  section  conferred 
upon  a  city  the  power  to  regulate,  fix  the  loca- 
tion of,  or  abolish  bawdy  houses,  and  in  an- 
other section  declared  that  any  person  keeping 
a  bawdy  house  within  any  part  of  the  limits  of 
such  city  other  than  that  prescribed  by  ordi- 
nance should  be  guilty  of  a  misdemeanor  and 
liable  to  a  certain  punishment,  was  held  not  to 
create  the  offense  of  keeping  a  bawdy  house, 
but  merely  to  delegate  to  the  city  the  power  to 
do  so.     People      Ah  Ho,  l  Idaho  691. 

The  Existence  of  a  General  Law,  common  or 
statute,  punishing  the  keeping  of  disorderly 
houses,  docs  not  prevent  a  municipal  corpora- 
tion from  punishing  for  such  an  act  under 
legislative  authority  to  prohibit  and  suppress 
such  houses.  Wong  v.  Astoria,  13  Oregon 
538.  And  see  State  Williams  11  S.  Car. 
288. 

4.  Effect  on  General  Law.  —  In  People  v.  Mal- 
Ictte,  79  Mich.  600,  ii  was  held  that  the  provi- 
sion of  a  city  charter  empowering  the  common 
council  to  prohibit  and  suppress  houses  of  ill 
fame,  and  to  punish  the  keepers  thereof,  and 
an  ordinance  passed  in  pursuance  thereof 
fixing  the  punishment  therefor,  did  not  sus- 
pend the  operation  of  the  general  law  of  the 
state  prescribing  a  greater  punishment  for 
such  an  offense.  Sec  also  Gardner  v.  People, 
20  III.  431;  Berry  -'.  People,  36  III.  425; 
Seibold  v.  People,  80  111.  33;  Kemper  v.  Com., 
(Ky.  1887)  3  S.  W.  Rep.  159;  Com.  v.  Hunter, 
(Ky.    1897)    41   S.    W.   Rep.    2S4;    Com.  -•. 
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municipality  the  exclusive  power  to  prohibit  and  punish  such  nuisances;*  or 
if  it  his  s^rantcd  the  power  to  allow  and  regulate  them.* 

II.  The  House  or  Place.  —  As  regards  the  common-law  offense,  the  nature 
of  the  building  or  place  in  which  the  disorder  is  permitted  is  not  material, 
except  that  the  place  must  be  a  house  ;  and  the  same  is  true  of  statutory- 
offenses,  unless  the  language  of  the  statute  limits  the  offense  to  a  particular 
kind  of  structure  or  place.  It  may  be  a  private  dwelling  house, ^  or  it  may  be 
merely  a  room  or  a  set  of  rooms  in  a  house,*  or  it  may  be  a  shop,  store,  saloon, 
or  public  hall.*  It  need  not  even  be  a  house  in  the  ordinary  sense,  but  may 
be  a  canvas  tent,®  or  a  boat,*^  for  these  are  houses  within  the  meaning  of  the 
law. 

statutes  may  be  framed  in  such  terms  as  to  change  this  rule.  If  they  pro- 
habit  the  use  of  particular  kinds  of  buildings  or  places  for  certain  purposes 
they  do  not  apply  to  other  kinds  of  buildings  or  places.* 


VValp.  (Ky.  1807)  41  S.  W.  Rep.  281;  State  v. 
Crummey,  17  Minn.  72;  State  z'.  Wister,  62  Mo. 
592.  And  see  People  v.  Hatter,  (Ct.  Sess.)  22 
N.  Y.  Supp.  688. 

1.  Qrant  of  Exclusive  Power  to  Municipality.  — 
In  Rogers  v.  People,  g  Colo.  450,  59  Am.  Rep. 
146,  it  was  held  competent  for  the  legislature 
to  confer  upon  the  city  authorities  exclusive 
control  over  the  subject  of  prohibiting  and 
suppressing  bawdy  houses;  and  that,  as  such 
exclusive  control  had  been  given  and  accepted, 
and  an  ordinance  enacted  covering  the  offense 
of  keeping  such  a  house,  a  person  could  not 
be  indicted  under  the  general  law  of  the  state. 
See  also  Bennett  v.  People,  30  111.  389. 

A  grant  of  exclusive  power  "  to  prohibit 
and  suppress  "  includes  the  power  to  punish. 
See  Rogers  v.  People,  9  Colo.  453,  59  Am. 
Rep.  146. 

2.  Grant  of  Power  to  Regulate  —  Effect  of 
License.  —  Thus,  in  Stale  z'.  Clarke,  54  Mo.  17, 
14  Am.  Rep.  471,  it  was  held  that  the  power 
given  to  the  city  council  of  St.  Louis,  under  its 
charter,  "  by  ordinance  not  inconsistent  with 
any  law  of  the  state  *  *  *  to  regulate 
bawdy  houses,"  operated  as  a  repeal  of  the 
general  statute  prohibiting  them,  in  respect  to 
the  city  of  St.  Louis;  that  a  city  ordinance 
licensing  them  was  valid,  and  that  a  license 
taken  out  in  conformity  with  the  ordinance 
would  shield  them  from  criminal  proceedings 
by  the  state.  See  also  State  v.  De  Bar,  58 
Mo.  395;  State  v.  Lewis,  5  Mo.  App.  465; 
Davis  V.  State,  2  Tex.  App.  425;  Ex  p.  Garza, 
28  Tex.  App.  381,  19  Am.  St.  Rep.  845.  Com- 
pare  Olmstead  v.  Crook,  8g  Ala.  228;  Heinssen 
V.  State,  14  Colo.  228.  See  the  title  Ordi- 
nances. 

3.  Dwelling  Houses.  —  Com.  v.  Goodall,  165 
Mass.  588. 

4.  Eoom  or  Several  Rooms.- — "Although  a 
person  be  only  a  lodger,  and  have  but  a  sin- 
gle room,  yet  if  she  make  use  of  it  to  accom- 
modate people  in  the  way  of  a.  bawdy  house, 
it  will  be  a  keeping  of  a  bawdy  house  as  much 
as  if  she  had  a  whole  house."  i  Russ.  Cr. 
443;  Reg.  Peirson,  2  Ld.  Raym.  1197,  i 
Salk.  382;  People  v.  Buchanan,  i  Idaho  681. 

In  State  v.  Garity,  46  N.  H.  61,  where  the 
defendant  was  indicted  at  common  law  for 
keeping  a  disorderly  house,  and  it  appeared 
that  one  room  only  was  used  as  a  shop  and 
for  the  purpose  of  rendering  the  place  disor- 
derly, and  that  all  the  disorder  occurred  there. 
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the  rest  of  the  house  being  occupied  as  a  resi- 
dence and  not  being  open  to  the  public,  the 
defendant  contended  that  the  fact  that  the 
shop  was  disorderly  did  not  render  the  house 
disorderly.  The  contention,  however,  was  not 
sustained.  "  Ordinarily,"  said  the  court, 
"  but  a  single  apartment  would  be  used  for 
the  purpose  of  tippling  or  bawdry  or  of  mak- 
ing disturbance,  though  the  whole  might  be 
so  used,  and  the  nuisance  to  the  public  would 
be  the  same,  whether  it  was  in  one  room  or 
several  in  the  same  house.  It  would  be  diffi- 
cult to  get  convictions  for  keeping  disorderly 
houses  in  any  case  upon  the  ground  assumed 
by  the  defendant."  See  also  State  v.  Main, 
31  Conn.  572;  Com.  v.  Bulman,  118  Mass.  456, 
19  Am.  Rep.  469. 

In  Com.  V.  Howe,  13  Gray  (Mass.)  26,  where 
the  statute  used  the  word  "  tenement,"  it  was 
held  to  apply  to  several  rooms  in  a  house  used 
for  a  purpose  prohibited  by  the  statute.  And 
see  Com.  v.  Godley,  11  Gray  (Mass.)  454; 
Com.  V.  Shattuck,  14  Gray  (Mass.)  23.  Com- 
pare Com.  V.  McCaughey,  9  Gray  (Mass.)  296. 

5.  The  Term  "House"  in  a  statute  which  for- 
bids the  keeping  of  a  "  disorderly  house,  or  a 
house  where  lewd  and  dissolute  persons 
resort,"  means  any  building  kept  for  such 
purposes,  and  not  necessarily  a  duelling 
house.    State  v.  Powers,  36  Conn.  77. 

Shop  or  Store.  —  Hickey  v.  State,  53  Ala.  514; 
State  V.  Powers,  36  Conn.  77;  Slate  v.  Ber- 
theol,  6  Blackf.  (Ind.)  474,  39  Am.  Dec.  442; 
State  V.  Garity,  46  N.  H.  61;  State  v.  Rcbert- 
son,  86  N.  Car.  628. 

Saloon.  —  State  v.  Buckley,  5  Harr.  (Del.) 
508;  Com.  V.  Cobb,  120  Mass.  356.  See  infra, 
this  title,  The  Disorder  or  Improper  Condttet  — 
Tippling^  Houses  and  Saloons. 

Dance  Hall.  —  Com.  v.  Cardoze,  119  Mass. 
210. 

6.  Tent.  —  Killman  v. 
222,  28  Am.  Rep.  432. 
State,  53  Ga.  241. 

7.  Boat.  —  In  State 
it  was  held  that  the  words  "  house  of  ill  fame," 
as  used  in  a  statute  punishing  the  keeping  of 
such  a  house,  included  a  boat  on  the  Missis- 
sippi river  if  it  was  used  as  a  habitation  for 
purposes  of  prostitution. 

8.  "  Buildings  "  and  "  Tenements."  —  The  word 
"  building  "  in  a  statute  would  no  doubt  in- 
clude a  tenement  or  a  part  of  a  building,  and 
the  word  "  tenement  "  would  no  doubt  in- 
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State,  2  Tex.  App. 
And  see  Clifton  v. 

Mullen,  35  Iowa  199, 
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Ill  The  Disorder  or  Improper  Conduct  —  1.  In  General.  —  There  has  been 
some  difficulty  in  determining  what  conduct  or  disorder  is  required  to  give  a 
place  the  character  of  a  disorderly  house,  and  on  some  points  the  cases  are  not 
in  harmony.  It  must  be  borne  in  mind  that  the  offense  of  keeping  a  dis- 
orderly house  is  punishable  because  of  its  being  a  common  nuisance,  and  the 
disorder,  therefore,  must  be  such  as  to  give  it  this  character.  On  the  other 
hand,  as  was  stated  at  the  beginning  of  this  article,  a  house  may  be  used  in 
such  a  way  as  to  constitute  a  public  nuisance,  as  where  gunpowder  is  kept  in 
it,  without  being  disorderly.  To  make  a  house  disorderly  there  must  be  dis- 
order.   This  term,  however,  is  used  in  rather  a  broad  sense.* 

2.  Annoyance  or  Injury  to  the  Public  —  a.  In  General.  —  To  constitute  a 
common  or  public  nuisance,  annoyance  or  injury  to  the  public,  as  distinguished 
from  annoyance  or  injury  to  a  particular  individual  or  a  few  individuals,  is 
essential,  and  this  is  true  of  disorderly  houses.  The  house  must  be  kept  in  such 
a  way  as  to  disturb,  annoy,  scandalize,  or  otherwise  injure  the  public  generally, 
or  the  inhabitants  of  a  particular  vicinity,  or  the  passers-by  in  a  particular 
highway.  In  other  words,  it  must  be  a  common,  and  not  merely  a  private, 
nui.sance.* 


elude  the  whole  or  any  part  of  a  building,  in 
the  absence  of  anything  to  show  a  contrary 
intention,  but  it  may  be  different  when  a  stat- 
ute uses  both  terms.  In  Com.  v.  McCaughey, 
9  Gray  (Mass.)  296,  a  statute  declared  "  all 
buildings,  places,  or  tenements,  used  for  the 
illegal  sale  or  keeping  of  intoxicating  liquors," 
to  be  common  nuisances.  The  court,  refer- 
ring to  the  "  anciently  established  rule  in  the 
interpretation  of  statutes,  that  such  a  sense  is 
to  be  made  upon  the  whole  statute,  that  no 
clause,  sentence,  or  word  shall  prove  superflu- 
ous, void,  or  insignificant,  if  by  any  other  con- 
struction they  may  all  be  made  useful  and 
pertinent,"  —  held  that  the  word  "  building  " 
must  be  construed  as  meaning  the  whole 
building,  and  "  the  keeping  or  maintaining 
thereof  for  the  illegal  sale  or  illegal  keeping 
of  intoxicating  liquors  therein  "  to  mean  the 
keeping  or  maintaining  of  the  whole  building 
by  the  same  person  or  persons;  and  that  an 
indictment  therefore,  under  the  statute,  for 
keeping  "  a  certain  building  "  for  the  prohib- 
ited purpose,  was  not  sustained  by  proof  of 
occupying  and  keeping  for  such  purpose  one 
of  several  tenements  in  the  same  building. 

In  the  later  case  of  Com.  v.  Godley,  11  Gray 
(Mass.)  454,  the  case  above  cited  was  distin- 
};nishcd,  and  it  was  held  that  an  indictment  for 
keeping  "  a  certain  tenement,"  used  for  the 
prohibited  purpose,  was  sustained  by  proof  of 
keeping  a  whole  building,  using  part  only  ille- 
gally; or  of  keeping  a  building  consisting  of 
one  room  only,  and  which  might  properly  be 
called  a  shop.  See  also  Com.  Howe,  13 
Gray  (Mass.)  26. 

And  in  Com.  v.  Shattuck,  14  Gray  (Mass.) 
23,  it  was  held  on  the  same  principle  that  an 
indictment  for  keeping  a  "  building  "  used  for 
the  prohibited  purpose  was  supported  by  proof 
that  the  accused  occupied  the  whole  building 
and  used  a  part  of  it  only  for  the  purposes 
alleged. 

In  Com.  V.  Wise,  no  Mass.  181,  it  was  held 
that  an  indictment  charging  that  the  defend- 
ant kept  "a  disorderly  tenement"  was  not 
equivalent  to  a  charge  of  keeping  a  disorderly 
house,  and  charged  no  offense,  as  the  term 
"  tenement,"  though  it  includes  house,  has  a 
9  C.  of  L.— 33 


much  more  enlarged  signification,  and  in- 
cludes land  or  any  thing  of  a  permanent  na- 
ture that  may  be  holden. 

Connecting  Stories.  —  Where  a  building,  which 
is  alleged  to  have  been  kept  as  a  disorderly 
house,  consists  of  two  stories  connected  on- 
the  outside  by  a  covered  stairway,  used  bv  the 
proprietor  and  his  customers,  and  on  the  in- 
side by  an  elevator  by  which  drinks  are  raised 
to  the  upper  story,  the  lower  floor  being  used 
by  the  accused  for  a  saloon,  and  the  upper  floor 
being  used  by  him  for  a  card  room  and  bed- 
room, it  is  proper  to  regard  both  stories  as  one 
building.  State  v.  Lee,  80  Iowa  75,  20  Am. 
St.  Rep.  401. 

"Houses."  —  The  fact  that  a  statute  uses  the 
word  "  houses,"  does  not  require  more  than 
one  house  to  be  kept,  unless  such  an  intent  on 
the  part  of  the  legislature  is  clear.  It  was  so 
held  in  State  ~\  Main,  31  Conn.  572,  where  a 
statute  provided  for  requiring  sureties  of  the 
peace  and  for  good  behavior  from  any  person 
who  should  "  be  guilty  of  frequenting,  keep- 
ing, or  maintaining  houses  reputed  to  be 
houses  of  bawdry  and  ill  fame."  The  statute, 
said  the  court,  "  is  indeed  a  penal  statute.  Its 
operation  is  not  to  be  extended  by  ct)nstruction 
to  cases  which  arc  not  clearly  within  the  plain 
and  obvious  meaning  of  its  framers.  But  no 
rule  of  construction  requires  us  to  exclude  the 
application  of  common  sense  to  the  terms 
made  use  of  in  the  act,  in  order  to  avoid  an 
absurdity  which  the  legislature  ought  not  to 
be  presumed  to  have  intended." 

"Places."  —  A  statute  making  it  a  misdc- 
n)eanor  to  keep  a  house  "  or  place  "  for  cer- 
tain purposes,  as  a  "  lewd  house  or  place," 
would  apply  to  the  keeping  of  a  booth  or  tent. 
Clifton      State,  53  Ga.  241. 

Neither  a  Park,  nor  a  Mere  Platform  Therein, 
could  be  c.'dled  a  "  house."  "  store,"  "  build- 
ing," or  "  saloon,"  within  the  common-law 
definition  of  a  disorderly  house,  t)r  within  a 
statute  using  these  terms.  Sec  State  v.  Harr, 
39  Conn.  40. 

L  The  Disorder.  —  See  Check  r.  Com.,  79 
Ky.  3(')2;  Slate  ■■.  Williams,  3(1  N.  J.  L.  102. 

2.  Injury  to  the  Public  Essential  — Alabuma. 
—  Mickey  v.  State,  53  Ala.  514. 
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b.  Injury  to  a  Tart  of  the  Public.  —  Injury  to  a  single  individual,  or, 
generally,  to  a  few  individuals,  would  not  be  sufficient  to  render  a  house  a 
common  nuisance,  but  it  is  not  necessary  that  the  entire  public  be  injured.* 

Passers-by  on  Highway.  —  It  is  sufficient,  for  instance,  if  the  annoyance  or  injury 
extend  to  the  passers-by,  or  many  of  them,  on  a  particular  highway.* 

Neighbors.  —  And,  though  annoyance  or  injury  to  a  neighbor  or  a  few  neigh- 
bors might  not  be  sufficient  to  render  a  house  a  common  nuisance,^  it  is  other- 
wise if  the  annoyance  or  injury  extends  to  the  entire  neighborhood.* 

c.  Injury  to  Inmates  Only.  —  Ordinarily  if  a  house  is  so  conducted  as 
to  be  injurious  only  to  the  inmates  it  is  not  indictable  as  a  common  nuisance.* 


Georgia.  —  Palfus  v.  State,  36  Ga.  280. 

Indiana.  —  Mains  State,  42  Ind.  327,  13 
Am.  Rep.  364. 

North  Carolina.  —  State  v.  Wright,  6  Jones 
L.  (51  N.  Car.)  25;  State  v.  Wilson,  93  N.  Car. 
609;  State  V.  Calley,  104  N.  Car.  858,  17  Am. 
St.  Rep.  704. 

Pennsylvania.  —  Hunter  v.  Com.,  2  S.  &  R. 
(Pa.)  298. 

In  State  Wright,  6  Jones  L.  (51  N.  Car.) 
25,  upon  a  charge  for  keeping  a  disorderly 
house,  it  appeared  that  the  defendant  lived  in 
the  country,  remote  from  any  public  road,  and 
that  loud  noises  and  uproar  were  often  kept  up 
by  his  five  sons,  when  drunk;  but  it  also  ap- 
peared that  the  disorder  disturbed  only  two 
families  in  a  thickly  settled  neighborhood.  It 
was  held  that  this  did  not  amount  to  a  com- 
mon nuisance.  See  also  State  v.  Boyce,  10 
Ircd.  L.  (32  N.  Car.)  536. 

Statutory  Nuisances.  —  When  a  statute  ex- 
pressly declares  a  building  kept  in  a  certain 
manner  or  for  a  certain  purpose  to  be  a  com- 
mon nuisance,  it  is  not  necessary  to  prove 
actual  injury  or  annoyance  to  the  public,  as 
would  be  necessary  in  some  cases  at  common 
law,  to  support  the  conclusion  in  the  indict- 
ment that  the  keeping  was  to  the  injury  and 
common  nuisance  of  all  the  citizens,  etc.;  but 
all  that  is  necessary  is  to  show  that  the  house 
was  kept' by  the  accused  in  the  manner  or  for 
the  purpose  prohibited.  Com.  v.  Bu.xton,  10 
Gray  (Mass.)  9. 

Bawdy  and  Gaming  Houses.  —  And  in  the  case 
of  common  bawdy  and  gaming  houses,  no  ac- 
tual annoyance  or  disturbance  of  the  public 
need  be  shown,  for  the  character  of  the  house 
stamps  it  as  a  nuisance  because  of  the  tend- 
ency to  corrupt  the  public  morals  and  collect 
idle  and  dissolute  persons.  Rex  v.  Rogier,  i 
B.  &  C.  272,  8  E.  C.  L.  117;  U.  S.  V.  Isme- 
nard,  i  Cranch  (C.  C.)  T50.  See  Barnesciotta 
V.  People,  10  Hun  (N.  Y.)  137,  affirmed  6g  N. 
Y.  612;  King  V.  People,  83  N.  Y.  5S7,  affirming 
23  Hun  (N.  Y.)  148.  And  see  infra,  this  sec- 
tion, Bawdy  Houses  and  Houses  of  HI  Fame  — 
Gaming  Houses. 

Theatres,  etc.  —  The  same  is  true  of  theatres 
and  other  places  of  amusement  conducted  in  a 
disreputable  and  immoral  manner.  Berry  v. 
People,  (Supreme  Ct.)  i  N.  Y.  Crim.  Rep.  43, 
affirmed  (Ct.  App.)  I  N.  Y.  Crim.  Rep.  57,  77 
N.  Y.  588.  See  infra,  this  section.  Places  of 
Amusement  and  .Sport. 

Statutes  —  Injury  to  "  Citizens."  —  Where  a 
statute  punishes  the  keeping  of  a  disorderly 
house,  "  to  the  annoyance  or  injury  of  any 
part  of  the  citizens  of  this  state,"  proof  that 
the  house  was  located  on  a  public  street  in  a 


town  in  the  state,  and  that  the  persons  who 
were  annoyed  thereby  resided  in  the  town, 
near  the  house,  justifies  the  jury  in  finding 
that  such  persons  were  citizens  of  the  state,  as 
the  word  "  citizen  "  in  the  statute  means  an 
inhabitant  in  any  city,  town,  or  place.  Skin- 
ner V.  State,  120  Ind.  128. 

1.  Injury  to  One  or  a  Few  Individuals.  —  See 
the  cases  cited  in  the  note  preceding. 

But  a  conviction  for  keeping  a  disorderly 
house  may  be  had  on  proof  of  annoyance  or 
disturbance  to  only  one  person  in  the  neigh- 
borhood or  community,  if  the  acts  done  were 
of  such  a  nature  as  tended  to  annoy  all  good 
citizens.  Com.  v.  Hopkins,  133  Mass.  381,  43 
Am.  Rep.  527. 

2.  Annoyance  or  Injury  to  Travelers  on  High- 
way.—  Hackney  v.  State,  8  Ind.  494;  Com.  v. 
Davenport,  2  Allen  (Mass.)  299;  State  v.  Rob- 
ertson, 86  N.  Car.  628;  State  v.  Wilson,  93  N. 
Car.  608. 

3.  Annoyance  or  Injury  to  Neighbors.  —  In 

Hunter  v.  Com.,  2  S.  &  R.  (Pa.)  298,  it  was 
held  that,  as  keeping  a  disorderly  house  is  not 
an  indictable  offense  unless  it  is  a  common 
nuisance,  a  verdict  of  "  guilty  of  keeping  a 
disorderly  house,  and  disturbing  his  neigh- 
bors," was  bad.  See  also  Palfus  v.  State,  36 
Ga.  280. 

4.  To  the  Entire  Neighborhood.  —  See  Price 
V.  State,  96  Ala.  i;  Com.  z-.  Davenport,  2 
Allen  (Mass.)  299;  State  v.  Wilson,  93  N.  Car. 
608. 

"  Every  nuisance  is  annoying  to  only  a  few 
of  the  citizens  of  the  particular  place.  They 
are  the  public  of  that  locality.  It  is  a  public 
nuisance  if  it  annoy  such  part  of  the  public  as 
necessarily  come  in  contact  with  it."  Per 
Stuart,  J.,  in  Hackney  v.  State,  8  Ind.  495. 

"A  conviction  for  keeping  a  disorderly  house 
can  be  had  on  proof  tfiat  only  one  person  in 
the  neighborhood  or  community  was  disturbed 
or  annoyed,  if  the  acts  done  therein  or  there- 
abouts were  of  such  character  as  would  tend 
to  annoy  all  good  citizens;  and  this,  although 
there  was  no  evidence  of  any  indecency  or 
disorderly  conduct  being  perceptible  from  the 
exterior  of  the  house."  Price  v.  State,  96 
Ala.  5,  citing  Com.  v.  Hopkins,  133  Mass.  381, 
43  Am.  Rep.  527;  and  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  694. 

5.  Injury  to  Inmates  Not  Sufficient.  —  "The 
keeping  of  a  disorderly  house  is  not  indict- 
able, unless  it  be  laid  as  a  common  nuisance; 
because  a  house  may  be  disorderly  without 
being  injurious  to  any  but  its  inhabitants;  and 
it  is  the  injury  done  to  the  public  which  is  the 
essence  of  the  offense."  Hunter  v.  Com.,  2  S. 
&  R.  (Pa.)  298. 
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This  rule,  however,  would  not  apply  to  inns  and  other  places  to  and  in  which 
the  public  have  a  right  to  come  and  remain,  and  in  which  they  are  annoyed 
or  disturbed  by  disorder.* 

3.  Nature  and  Effect  of  the  Conduct  or  Disorder  — Noise,  Quarreling, 
AND  Swearing.  —  The  nuisance  may  consist  in  allowing  the  place  to  be  so 
noisy  by  reason  of  quarreling,  swearing,  or  otherwise,  as  to  disturb  the  public 
peace  and  annoy  the  neighborhood.* 

But  Noise  and  Actual  Disturbance  of  the  Peace  are  not  necessary  to  constitute  the 
offense.  The  nuisance  may  consist  in  drawing  together  dissolute  persons 
engaged  in  unlawful  practices,  and  thereby  annoying  the  neighborhood,  endan- 
gering the  public  peace,  or  corrupting  good  morals.* 

b.  Criminal  Practices.  —  A  house  that  is  a  common  resort  for  the  com- 
mission of  criminal  offenses  of  any  Kind,  common-law  or  statutory,  is  disorderly, 
and  a  nuisance  at  common  law,  and  it  can  make  no  difference  that  each  crim- 
inal act  there  committed  may  be  punishable.  This  rule  has  been  repeatedly 
recognized  and  applied.* 


The  fact  that  gambling,  drinking,  and  fighi-     allowing  the  place  to  be  so  noisy  and  disor- 


ing  take  place  in  a  private  house  does  not  ren 
der  the  occupant  indictable  as  the  keeper  of  a 
disorderly  house,  if  the  community  is  not 
annoyed  thereby.  State  v.  Mathews,  2  Dev. 
&  B.  L.  (19  X.  Car.)  424. 

1.  Disorderly  Inns,  etc.  —  State  v.  Mathews,  2 
Dev.  &  B.  L.  (ig  N.  Car.)  424.  See  infra,  this 
section,  Inns. 

2.  Noise,  Swearing,  Quarreling,  etc.  —  ling- 
land.  —  Rex  v.  Moore,  3  H.  &  Ad.  1S4,  23  E. 
C.  L.  52;  Re.x  -c'.  Smith,  i  Stra.  704. 

Delaware.  —  State  v.  Buckley,  5  Harr.  (Del.) 
508. 

Indiana.  —  State  v.  Bertheol,  6  Blackf.  (Ind.) 
474,  39  Am.  Dec.  442;  Bloomhuff  v.  State,  8 
Blackf.  (Ind.)  205. 

Maine.  —  State  v.  Haines,  30  Me.  65. 

Massachusetts.  —  Com.  v.  Cobb,  120  Mass. 
356. 

North  Carolina.  —  State  v.  Thornton,  Busb. 
L.  (44  N.  Car.)  252;  State  v.  Robertson,  86  N. 
Car.  628;  State  7'.  Wilson,  93  N.  Car.  608. 

3.  Noise  Not  Necessary  —  Alabama.  —  Hickey 
V.  State,  53  Ala.  517;  Price  v.  State,  96 
Ala.  I,  citing  5  Am.  and  Eng.  E.nxyc.  of  Law 
(ist  ed.)  693. 

Georgia. — State  v.  Doon,  R.  M.  Charlt. 
(Ga.)  I. 

Kentucky.  —  Smith  v.  Com.,  6  B.  Mon.  (Ky.) 
21;  Kneffler  v.  Com.,  94  Ky.  359. 

Maryland.  —  Beard  v.  State,  71  Md.  275,  17 
Am.  St.  Rep.  536. 

Massachusetts. — Com.  v.  Cobb,  120  Mass. 
356. 

New  Hampshire.  — State  v.  McGregor,  41  N. 
H.  407. 

New  Jersey .  — State  v.  Williams,  30  N.  J.  L. 
102. 

New  York.  —  People  v.  Rowland,  i  Wheel.  Cr. 
Gas.  (N.  Y.)  286;  Berry  v.  People,  (Supreme 
Ct.)  I  N.  Y.  Crim.  Rep.  43,  affirmed  {Cl.  App.) 
I  N.  Y.  Crim.  Rep.  57,  77  N.  Y.  588;  King  -■. 
People,  83  N.  Y.  587,  affirming  23  Hun  (N.  Y.) 
148. 

"  The  keeping  of  a  common  gaming  house, 
bawdy  house,  disorderly  alehouse  or  inn,  or 
of  any  other  disorderly  house,  is  a  common- 
law  offense,  on  account,  among  other  reasons, 
of  its  influence  upon  the  public  morals.  The 
keeping  of  a  disorderly  house  may  consist  in 


derly  as  to  disturb  the  public  peace  and  annoy 
the  neighborhood.  But  it  is  not  necessary  to 
show  such  noise  in  all  cases,  because  the 
keeping  of  such  house  may  consist  in  its 
drawing  together  idle,  vicious,  dissolute,  or 
disorderly  persons  engaged  in  unlawful  or 
immoral  practices,  thereby  endangering  the 
public  peace  and  promoting  immorality.  Such 
houses  are  prohibited,  not  only  on  account  of 
noise,  but  because  of  their  tendency  to  pro- 
mote immorality  and  lead  to  breaches  of  the 
peace.  '  If  the  owners  of  a  house,'  it  is  said, 
'  are  practically  open  to  the  public,  alluring 
the  young  and  unwary  into  it,  to  indulge  in 
or  witness  anything  corrupting  to  their  virtue 
or  general  good  morals,  the  keeper  cannot  ex- 
cuse himself  by  alleging  that  the  public  is  not 
disturbed.'  "    Thatcher      Stale,  48  Ark.  63. 

4.  Resorts  for  Commission  of  Crime.  —  Hickey 
V.  State,  53  Ala.  514;  State  v.  Williams,  30  N. 
J.  L.  102. 

Sale  of  Lottery  Tickets.  —  It  has  been  held 
that  a  room  kept  for  the  unlawful  sale  of  lot- 
tery tickets  is  not  a  nuisance  at  common  law, 
as  men  do  not  congregate  at  such  places,  and 
there  is  no  tendency  to  cause  breaches  of  the 
peace  or  other  annoyance  to  the  public.  Peo- 
ple V.  Jackson,  3  Den.  (N.  Y.)  loi,  45  Am. 
Dec.  449.  But  the  soundness  of  this  decision 
may  well  be  doubted.  Keeping  a  place  for 
the  unlawful  sale  of  lotteiy  tickets  invites 
people  to  come  there  for  violation  of  the  law, 
and  this  would  seem  sufficient  to  give  the 
place  the  character  of  a  disorderly  house. 
This  is  the  effect  of  the  cases  referred  to  below 
in  this  note.  And  it  has  been  expressly  so 
held  in  one  case.  Slate  t.  I.ovell,  3()  N.  J.  L.  463. 

Store  for  Receipt  of  Stolen  Goods.  —  A  store 
kept  open  as  a  common  resort  for  thieves,  and 
for  the  purpose  of  purchasing  from  them 
goods  which  the  proprietor  knew  to  have  been 
stolen,  would  be  a  disorderly  house.  But  to 
keep  open  a  store  for  the  pur|)ose  of  purchas- 
ing goods  which  the  proprietor  merely  has 
reason  to  believe  are  stolen,  but  which  may 
not  be,  does  not  constitute  the  offense,  for  it  is 
not  a  crime  for  one  to  purchase  goods  which 
he  believes  to  have  been  stolen,  unless  they 
were  in  fact  stolen.  Hickey  Slate,  53  Ala. 
514- 
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c.  Practices  Not  Criminal.  —  Criminal  practices,  however,  are  not  at  all 
necessary  to  render  a  house  disorderly.  It  may  be  disorderly  for  many  other 
reasons,  as  because  of  annoyance  or  scandal  to  the  public,  or  because  of  a 
tendency  to  cause  breaches  of  the  peace,  or  to  corrupt  public  morals.* 

d.  Immoral  Conduct.  —  Ordinarily  it  is  not  a  common-law  crime  for  men 
and  women  to  engage  in  prostitution  or  other  immoral  practices  in  private,- 
but  if  they  do  so  openly  and  notoriously  the  tendency  to  corrupt  the  morals 
of  the  community  and  to  cause  public  scandal  renders  their  conduct  a  common 
nuisance.  And  for  the  same  reason  it  is  a  common  nuisance  to  keep  a  place 
to  which  the  public  generally  may  resort  for  the  purpose  of  prostitution  or 
other  immoral  conduct.^ 


Unlawful  Sale  of  Liquor.  —  In  Smith  t.  Com., 
6  15.  Mon.  (Ky.)  21,  it  was  held  that  one  who 
kept  a  house  at  which  spirituous  liquor  was 
habitually  sold  to  slaves  was  liable  to  indict- 
ment for  keeping  a  common  nuisance,  not- 
withstanding he  was  also  punishable  for  each 
act  of  selling.  The  court  said:  "  The  habit- 
ual perpetration  of  the  prohibited  offenses  in 
a  house  kept  for  the  purpose  constitutes  the 
house  a  pub' it  nuisance,  as  it  tends  in  a  greater 
degree  to  the  spread  of  the  evil  which  was 
intended  to  be  prohibited  by  these  enactments. 
There  is  a  specific  penalty  for  fornication  and 
adultery.  Yet  it  is  an  offense,  and  a  much 
higher  grade  of  offense,  to  keep  a  bawdy  house 
or  a  house  where  those  practices  are  in- 
dulged. And  though  the  single  olfense  may 
be  punished  by  a  specific  fine,  the  keeping  of 
a  house  where  those  offenses  are  habitually 
encouraged  and  indulged  is  an  offense  of  a 
much  higher  grade,  and  is  punishable  as  such, 
by  an  indictment  at  common  law.  So  the 
keeping  of  a  grocery  where  practices,  by  a 
certain  class  of  the  community,  are  habitually 
indulged,  which  have  been  prohibited  by  the 
legislature,  as  of  evil  tendency  to  the  public, 
must  be  deemed  a  public  nuisance."  See  also 
Henry  v.  Com.,  9  B.  Mon.  (Ky.)  361-,  Wilson 
V.  Com.,  12  B.  Mon.  (Ky.)  2. 

So,  in  State  v.  Williams,  30  N.  J.  L.  102,  a 
house  was  held  to  be  disorderly  because  of 
the  habitual  sale  of  liquor  on  Sunday  in  viola- 
tion of  law.  "A  house,"  it  was  said,  "where 
the  law  is  habitually  violated  is,  if  a  place  of 
public  resort,  a  nuisance."  See  to  the  same 
effect  Meyer  v.  State,  41  N.  J.  L.  6,  affirmed  42 
N.  J.  L.  145;  Brown  v.  State,  49  N.  J.  L.  61. 
See  also  infra,  this  section,  Tippling  Housl-s 
and  Saloons.  And  see  the  title  Into.xicating 
Liquors. 

Selling  Pools.  —  In  Cheek  v.  Com.,  79  Ky. 
359,  a  house  kept  for  the  sale  of  pools  upon 
horseraces  was  held  a  disorderly  house,  and  a 
nuisance  at  common  law,  because,  for  one 
reason,  it  encouraged  persons  to  violate  the 
statute  against  betting.  See  also  State  v. 
Lovell,  39  N.  J.  L.  463;  Haring  v.  State,  51 
N.  J.  L.  386,  53  N.  J.  L.  664;  People  v.  Weit- 
hoff,  51  Mich.  203,  47  Am.  Rep.  557,  4  Crim. 
L.  Mag.  682. 

1.  Criminal  Practices  Not  Necessary.  —  "  A  dis- 
orderly house  as  defined  by  the  courts  in  pro- 
ceedings at  common  law  is  not  a  house  which 
has  certain  special  criminal  features  caused  by 
a  particular  kind  of  unlawful  use.  The  keep- 
ing of  such  a  house  is  not  a  crime  like  larceny 
or  murder,  the  commission  of  which  implies  a 
special,  recognized  kind  of  criminal  act.  The 


term  '  disorderly  house  '  at  common  law  in- 
cludes every  house  that  is  so  kept  as  directly 
to  disturb  public  order  at  the  time,  or  to  tend 
to  the  corruption  of  public  morals,  and  the 
ultimate  disturbance  of  the  general  good  order 
of  the  community."  Fer  Knowlton,  J.,  in 
Com.  V.  Goodall,  165  Mass.  594. 

2,  Private  Immorality.  —  See  State  v.  Calley, 
104  N.  Car.  858,  17  Am.  St.  Rep.  704. 

3.  Lewdness  in  Public.  —  State  z'.  Wilson,  93 
N.  Car.  608.  See  the  title  Lewd  and  Lascivi- 
ous Cohabitation  and  Conduct. 

Encouragement  of  Prostitntion. —  U.  S.  v. 
Gray,  2  Cranch  (C.  C.)  675;  Com.  v.  Gocdall, 
165  Mass.  588;  People  v.  Rowland,  i  Wheel. 
Cr.  Cas.  (N.  Y.)  286;  Berry  z'.  People,  (Supreme 
Ct.)  I  N.  Y.  Crim.  Rep.  43,  affHrmed  {Cy.  App.) 
I  N.  Y.  Crim.  Rep.  57.  77  N.  Y.  588.  See  also 
Thatcher  v.  State,  48  Ark.  60. 

Under  a  Statute  defining  a  disorderly  house 
as  one  in  which  liquors  are  kept  for  sale,  and 
in  which  lewd  women  are  permitted  to  con- 
duct themselves  in  a  lewd,  lascivious,  and  in- 
decent manner,  a  conviction  is  warranted  by 
evidence  that  lewd  women  visited  a  dance  hall 
kept  by  the  accused,  where  liquor  was  sold; 
and  that  they  would  sit  in  the  laps  of  the  men, 
and  hug  and  kiss  them;  and  that  several  of 
the  women  had  been  arrested  for  being  prosti- 
tutes. Ahr  V.  State,  (Tex.  Crim.  App.  1S95) 
31  S.  W.  Rep.  657. 

Resort  of  Prostitutes.  —  Under  the  Texas  stat- 
ute defining  a  disorderly  house  as  a  house 
"  kept  for  the  purpose  of  public  prostitution, 
or  as  a  common  resort  for  prostitutes  and 
vagabonds,"  it  was  held  that  an  information 
against  the  keeper  of  a  saloon  in  which 
liquors,  ices,  and  other  things  were  sold,  and 
to  which  good  citizens  resorted  for  legitimate 
purposes,  could  not  be  sustained,  though  the 
saloon  was  also  made  an  habitual  place  of  re- 
sort by  prostitutes  and  vagabonds,  if,  while 
there,  they  behaved  themselves.  McElhaney 
71.  State,  12  Tex.  App.  231.  Compare  Greig 
Bendeno,  El.  Bl.  &  El.  133,  96  E.  C.  L.  133. 

And  in  another  case,  under  this  statute,  it 
was  held  that  evidence  merely  that  the  accused 
kept  a  saloon,  and  that  prostitutes  resorted 
thereto  for  the  purpose  of  buj^ng  and  drinking 
beer,  was  insufficient  to  support  a  conviction. 
Harmes  v.  State,  26  Tex.  App.  rgo,  8  Am.  St. 
Rep.  470. 

It  has  been  held  otherwise,  however,  in  the 
case  of  dance  houses  which  were  common  re- 
sorts for  lewd  women.  Brown  v.  State,  2 
Tex.  App.  189;  Couch  v.  State,  24  Tex.  559. 

As  to   theatres,  see  Johnson  v.  State,  28 
Tex.  App.  562,  32  Tex.  Crim.  Rep.  504. 
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e.  Encouragement  of  Idleness  and  Disorder.  —  To  conduct  a  place  in 
such  a  way  as  to  collect  idle  and  disorderly  persons  is  criminal  because  of  the 
tendency  to  encourage  idleness,  breaches  of  the  peace,  petty  thefts,  and  crime 
generally.' 

4.  Disorder  Outside  the  House.  —  The  disorderly  conduct  need  not  neces- 
sarily be  inside  the  house  itself.  If  the  place  is  so  conducted  as  to  attract  dis- 
orderly persons,  the  house  may  be  a  nuisance,  though  they  go  or  remain 
outside  to  be  disorderly.^ 

5.  Disorder  Wholly  Inside  the  House.  —  On  the  other  hand,  in  many  cases 
disorder  may  be  wholly  inside  the  house,  and  not  perceptible  at  all  from  the 
outside.'* 

6.  Measures  to  Prevent  Disorder.  —  If  one  is  guilty  of  keeping  a  disorderly 
house  it  is  no  defense  that  he  endeavored  to  prevent  breaches  of  the  peace 
and  disorder.* 

7.  Reputation  of  House.  —  Ordinarily  it  is  not  necessary,  either  at  common 
law  or  under  the  statutes,  that  the  house  shall  have  the  reputation  of  being 
disorderly.    It  is  sufficient  if  it  be  so  in  fact.*    Particular  statutes,  however, 


Resorts  for  Prostitutes  "  and     Vagabonds.  — 

Under  the  Texas  statute  defining  a  disorderly 
house  as  a  house  kept  "  as  a  common  resort 
for  prostitutes  and  vagabonds,"  the  house 
must  be  kept  as  a  resort  for  both:  the  terms 
"  prostitutes  "  and  "  vagabonds  "  are  not 
synonymous.  Springer  v.  State,  i6  Tex.  App. 
591. 

"  For  Purpose  of  Prostitution."  —  Some  statutes 
define  a  disorderly  house  as  one  kept  for  the 
purpose  of  public  prostitution.  See,  as  to  such 
statutes,  Thompson  State,  2  Tex.  .'^pp.  82; 
Brown  v.  State,  2  Tex.  App.  189;  Killman  v. 
State,  2  Tex.  ."^pp.  222,  28  Am.  Rep.  432. 

Lying-in  Houses.  —  A  house  kept  as  a  hos- 
pital for  taking  in  and  delivering  lewd,  idle, 
and  disorderly  women  is  not  for  that  reason  a 
disorderly  house.  Rex-'.  MacDonald,  3  Burr. 
1645.  "  By  what  law,"  said  Lord  Mansfield, 
in  a  prosecution  on  such  facts,  "  is  it  criminal 
to  deliver  a  woman  when  she  is  with  child?" 

1.  Encouragement  of  Idleness,  etc.  —  England. 
—  I  Hawk.  P.  C,  c.  75,  j5  6;  Hall's  Case,  i 
'.  Higginson,  2   Burr.  1232; 
I  B.  &  C.  272,  8  E.  C.  L.  117, 
Rex  V.  Moore,  3  B.  &  Ad.  184, 


Dixon,  4  Cranch 


Mod.  76;  Rex 
Rex  V.  Rogier, 
2  D.  &  R.  431; 
23  E.  C  L.  52. 

Untied  States.  —  U.  S. 
(C.  C.)  107. 

Alabama.  —  Cahn  -•.  State,  110  Ala.  56. 

Arkansas.  —  Thatcher  v.  State,  48  Ark.  60. 

Delaware.  —  State  v.  Buckley,  5  Ilarr.  (Del.) 
508. 

Massachusetts.  —  Com.  v.  Coding,  3  Met. 
(Mass.)  130. 

New  Hampshire.  —  Lord  v.  State,  16  N.  H. 
325,  41  Am.  Dec.  729. 

New  Jersey.  —  State  v.  Williams,  30  N.  J.  L. 
102. 

New  York. — Tanner  v.  Albion,  5  Hill  (N. 
Y.)  121,  40  Am.  Dec.  337. 

See  infra,  this  section,  Tipplinf;  Houses  and 
Saloons;  Gamini^  Houses  ;  Places  of  Amusement 
and  Sport. 

What  Constitutes  Drunkenness.  —  A  person  is 
drunk,  within  the  meaning  of  a  statute  pun- 
ishing as  nuisances  houses  where  "  drunken- 
ness, quarreling,  fighting, "  etc.,  are  carried  on 
or  permitted,  when  he  is  so  far  under  the  in- 
fluence of  intoxicating  li(iuor  that  his  passions 


5'/ 


are  visibly  excited  or  his  judgment  impaired 
by  the  liquor.    State  v.  Pierce,  65  Iowa  85. 

2.  Disorder  May  Be  Outside  the  House.  —  In 
State  -'.  Webb,  25  Iowa  235,  it  was  held  that  a 
prosecution  under  the  Iowa  statute  for  keep- 
ing a  disorderly  house  could  be  maintained, 
though  the  disorderly  conduct  did  not  occur  in 
the  house,  but  on  the  sidewalk  in  front  of  it, 
if  it  was  the  character  of  the  house  that  at- 
tracted the  disorderly  persons  who  caused  the 
disturbance.  See  to  the  same  effect  State  <-■. 
Buckley,  5  Harr.  (Del.)  50S;  State  v.  Pierce, 
65  Iowa  85;  State -■.  Thornton,  Busb.  L.  (44  N. 
Car.)  252.  See  also  Rex  v.  Moore,  3  B.  &  Ad. 
184,  23  E.  C.  L.  52. 

Disorder  at  a  Distance  from  the  House.  —  But 
it  must  be  near  the  house.  In  Stale  Dieffen- 
bach,  47  Iowa  638,  where  the  defendant  kept 
and  sold  wine  at  his  farmhouse,  but  the  wine 
was  not  drunken  the  premises  by  the  purchas- 
ers, but  upon  the  highway  a  half  mile  or  more 
from  the  house,  resulting  in  riotous  conduct, 
it  was  held  that  the  defendant  was  not  guilty 
of  keeping  a  nuisance  under  the  Iowa  statute. 

3.  Disorder  Wholly  Inside  the  House.  —  This  is 
true  of  bawdy  houses,  for  instance.  In  such 
cases  it  is  well  settled  that  no  lewdness  or 
disorder  need  be  visible  or  audible  to  per- 
sons outside.  Reg.  v.  Rice,  L.  R.  1  C.  C.  21; 
Herzinger!7.  State,  70  Md.  278.  It  is  also  true 
of  disorderly  inns.  State  v.  Mathews,  2  Dev. 
&  B.  L.  (19  N.  Car.)  424. 

See  infra,  this  section,  Ba-wdy  Houses  and 
Houses  of  III  Fame:  Inns. 

4.  Endeavor  to  Prevent  Disorder  No  Defense.  — 
Price  V.  State,  96  Ala.  i ;  Cable  v.  State, 
8  Blackf.  (Ind.)  531;  Com.  -•.  Cobb,  120  Mass. 

5.  When  Reputation  Not  Necessary. —  In  State 

V.  Maxwell,  33  Conn.  259,  where  the  indict- 
ment was  under  a  statute  which  provided  for 
the  punishment  of  any  person  who  should 
keep  "  a  disorderly  house,  a  house  where 
lewd,  dissolute,  or  drunken  persons  resort,  or 
a  house  where  drinking,  carousing,  dancing, 
f)r  fighting  is  permitted  to  the  disiurl)ance  of 
the  neighbors,"  the  court  held  that  it  was 
sufficient  if  the  house  was  in  fact  a  house  of 
this  description,  and  that  the  court  below 
properly  refused  to  charge  that  the  state  must 
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may  require  such  reputation.*  On  the  other  hand,  mere  reputation  is  not 
enough,  but  the  house  must  be  shown  to  be  disorderly  in  fact,*  unless  a  statute 
punishes  the  keeping  of  a  house  having  a  particular  reputation,  without  regard 
to  whether  the  reputation  is  well  founded.^ 

8.  Effect  of  License.  —  A  license  from  the  state  or  municipality  may  render 
lawful  the  keeping  of  a  house  which  would  be  a  nuisance  at  common  law  in 
the  absence  of  a  license.'*  But  this  is  not  necessarily  so.  A  license  is  no 
justification  if  the  place  is  kept  in  a  disorderly  way,  not  authorized.*  And  in 
any  case  the  license  must  have  been  procured  ;  it  is  no  defense  that  it  could 
have  been  procured.*' 

9.  Particular  Kinds  of  Disorderly  Houses  —  a.  In  General.  —  Some  kinds  of 
disorderly  h(juscs  have  acquired  a  specific  name  distinguishing  them  from 
others,  as  bawdy  houses,  tippling  houses,  etc.  Of  these  it  is  proposed  to  treat 
separately  in  the  following  pages.  Whether  or  not  other  houses  are  dis- 
orderly, so  as  to  be  indictable  as  nuisances,  is  to  be  determined  by  applying 
the  principles  already  stated  and  explained  generally  in  this  section. 

b.  Bawdy  Houses  and  Houses  of  III  Fame,  etc,  — A  common  bawdy 
house  or  house  of  ill  fame  is  a  house,  or  a  room  or  rooms  in  a  house,  kept  for 
the  harboring  of  prostitutes,  and  to  which  persons  may  and  do  resort  for  the 
purpose  of  prostitution,  and  is  a  common  nuisance  and  misdemeanor  at 
common  law.''    There  need  be  no  noise  or  other  disturbance,  nor  need  any 


prove  that  its  reputation  was  that  of  a  dis- 
orderly house.  "  A  house,"  it  was  said, 
"  may  become  a  nuisance  to  its  immediate 
neighborhood  without  acquiring  a  general 
reputation  of  being  disorderly.  It  must  be- 
come disorderly  and  a  n  uisance  before  it  would 
acquire  a  general  reputation  of  being  so,  and 
as  soon  as  it  becomes  a  house  of  this  descrip- 
tion it  is,  we  think,  liable  to  prosecution  under 
this  statute.  The  persons  immediately  injured 
by  such  a  house  would  know  that  it  was  in 
fact  disorderly,  long  before  its  general  charac- 
ter would  be  acquired,  and  it  was  not  the  in- 
tention to  shield  it  from  prosecution  until  its 
general  character  was  established.  The  stat- 
ute is  unlike  that  in  relation  to  houses  of  ill 
fame.  Houses  of  this  latter  description,  by 
the  very  terms  of  the  statute  in  relation  to 
them,  must  have  acquired  an  ill  fame  or  repu- 
tation." 

Bawdy  Houses,  —  In  a  prosecution  at  common 
law  for  keeping  a  bawdy  house  it  need  not  be 
shown  that  the  place  had  acquired  the  reputa- 
tion of  being  such  a  house.  Herzinger  v. 
State,  70  Md.  278.  See  infra,  this  section, 
Bawdy  Houses  and  Houses  of  III  Fame. 

1,  Houses  of  "  111  Fame."  — •  There  is  a  conflict 
of  opinion  as  to  whether  the  reputation  of  the 
house  is  material  under  statutes  punishing  the 
keeping  of  a  house  of  "  ill  tame."  The  cases 
on  the  point  are  collected  ,  in  another  place. 
See  infra,  this  section,  Bawdy  Houses  and 
Houses  of  III  Fame. 

Statute  Rendering  Evidence  of  Reputation  Ad- 
missible. —  A  statute  declaring  evidence  of  the 
gen;;ral  reputation  of  the  house  admissible 
does  not  add  to  the  ingredients  of  the  offense, 
but  merely  enlarges  the  means  of  proving  it, 
and  does  not  render  proof  of  reputation  neces- 
sary. State  V.  Lee,  80  Iowa  75,  20  Am.  St. 
Rep.  401.  And  see  State  v.  Haberle,  72  Iowa 
138. 

2.  Mere  Reputation  Not  Enough.  —  Drake  v. 
State,  14  Neb.  535;  State  v.  Brunell,  29  Wis. 
435- 


As  to  the  admissibility  and  sufficiency  of 
evidence  of  reputation,  see  infra,  this  title. 
Evidence. 

3.  Statutes  Punishing  Keeping  of  Reputed  Place, 
etc. —  In  some  states  statutes  have  been 
enacted  punishing  the  keeping  of  a  place  hav- 
ing the  reputation  of  or  being  reputed  to  be  a 
bawdy  house,  or  a  house  where  intoxicating 
liquors  are  illegally  sold.  Under  such  a  stat- 
ute, enacted  because  of  the  difficulty  of  proving 
specific  acts,  and  because  of  a  presumption 
that  reputation  shows  the  fact,  it  is  suffi- 
cient to  prove  a  reputation  founded  on  the 
honest  opinion  of  the  neighborhood.  See 
State  V.  Morgan,  40  Conn.  44. 

4.  license  May  Be  a  Defense. — Overby  v.  State, 
18  Fla.  178;  Berry  v.  People,  36  111.  425. 

5.  No  Justification  for  Keeping  Place  in  a  Dis- 
orderly Manner.  —  \j .  S.  v.  Coulter,  i  Cranch 
(C.  C.)  203;  State  V.  Mullikin,  8  Blackf. 
(Ind.)  260;  Berry  v.  People,  (Supreme  Ct.)  I 
N.  Y.  Crim.  Rep.  43,  affirmed  (Ct.  App.)  I  N. 
Y.  Crim.  Rep.  57,  77  N.  Y.  588.  And  see 
infra,  this  section,  Tipplijig  Iloiises  and  Saloons; 
Places  of  Amusement  and  Sport;  Ijins. 

6.  Failure  to  Procure  License.  —  Hazen  v. 
State,  18  Fla.  1S4. 

7.  Bawdy  Houses  —  England.  —  3  Inst.  204; 
I  Hawk.  P.  C,  c.  74, 6;  Bac.  Abr.,  tit. 
Nuisances  (A);  Reg.  v.  Peirson,  2  Ld.  Raym. 
1197,  I  Salk.  382;  Reg.  v.  Rice,  L.  R.  i  C.  C. 
21;  Reg.  V.  Williams,  10  Mod.  63,  i  Salk.  384. 

Canada.  —  See  Reg.  v.  Flint,  4  Ont.  Rep. 
214;  Reg.  V.  Warren,  16  Ont.  Rep.  590;  Reg. 
V.  Munro,  24  U.  C.  Q.  B.  44. 

United  States.  —  U.  S.  v.  Gray,  2  Cranch  (C. 
C.)  675. 

Alabama.  —  Exp.  Birchfield,  52  Ala.  377; 
Sparks  State,  59  Ala.  83;  Toney  v.  State,  60 
Ala.  97. 

Arkansas.  — State  v.  Porter,  38  Ark.  637. 
Connecticut.  —  McAlister  7>.  Clark,  33  Conn. 
91. 

District  of  Columbia.  —  U.  S.       Marshall,  6 
Mackey  (D.  C.)  34. 
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indecent  or  disorderly  conduct  be  perceptible  from  the  outside.* 

The  Term  "  House  of  111  Fame,"  in  statutes  punishing  the  keeping  of  such  houses, 
is  generally  to  be  construed  as  synonymous  with  bawdy  house,  and  as  mean- 
ing a  house  resorted  to  for  the  purpose  of  prostitution  and  lewdness.*  But  the 
statute  may  give  it  a  different  meaning.* 

A  Single  Act  of  intercourse  in  a  house  is  not  enough  to  make  it  a  bawdy  house 
or  house  of  ill  fame.* 


Georgia.  —  State  v.  Worth,  R.  M.  Charlt. 
(Ga.)  5. 

Kentucky.  —  Harlow  v.  Com.,  11  Bush  (Ky.) 
610;  Com.  V.  Ford,  12  Ky.  L.  Rep.  507. 

Maryland.  —  Smith  v.  State,  6  Gill(Md.)  425; 
Henson  v.  State,  62  Md.  231,  50  Am.  Rep. 
204;  Herzinger  v.  State,  70  Md.  278." 

Massachusetls. — Jennings  v.  Com.,  17  Pick. 
(Mass.)  80;  Com.  v.  Goodall,  165  Mass.  588. 

Michigan.  —  Welch  v.  Stowell,  2  Dougl. 
(Mich.)  332. 

Mississippi.  — See  Handy  v.  State,  63  Miss. 
207,  56  Am.  Rep.  803. 

Missouri.  —  Clementine  v.  State,  14  Mo. 
112.  See  Givens  v.  Van  Studdiford,  4  Mo. 
App.  498,  72  Mo.  I2g,  86  Mo.  149;  Ashbrooke 
V.  Dale,  27  Mo.  App.  649. 

IVe-u  York. — People  v.  Erwin,  4  Den.  (N. 
Y.)  129;  Warren  v.  People,  3  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  544;  Jacobowsky  v. 
People,  6  Hun  (N.  Y.)  ^2^,  affirmed  N.  Y. 
659;  Barnesciotta  v.  People,  10  Hun  (N.  Y.) 
137,  affirmed  69  N.  Y.  612;  King  v.  People,  83 
N.  Y.  587,  affirming  23  Hun  (N.  Y.)  148 ; 
People  V.  Sadler,  97  N.  Y.  146. 

North  Carolina.  —  State  v.  Evans,  5  Ired.  L. 
(27  N.  Car.)  603. 

South  Carolina.  —  State  v.  McDowell,  Dud- 
ley L.  (S.  Car.)  346. 

Tennessee.  —  Childress  v.  Nashville,  3  Sneed 
(Tenn.)  347. 

Ut<ih.  —  People  v.  Hampton,  4  Utah  258. 

The  Beason  is  that  such  establishments  tend 
directly,  not  only  to  breaches  of  the  peace,  but 
also  to  corruption  of  the  morals  of  the  com- 
munity. "  It  is  clearly  agreed  that  keeping  a 
bawdy  house  is  a  common  nuisance,  as  it  en- 
dangers the  public  peace  by  drawing  together 
dissolute  and  debauched  persons,  and  also  has 
an  apparent  tendency  to  corrupt  the  manners 
of  both  sexes  by  such  an  open  profession  of 
lewdness."    State  v.  Potter,  38  Ark.  638. 

1.  Disorder  Need  Not  Be  Perceptible  from 
Outside  —  lini^land.  —  Reg.  v.  Rice,  L.  R.  i  C. 
C.  21. 

Georgia.  —  McCain  v.  Stale,  57  Ga.  390. 

Maryland.  —  Herzinger  v.  State,  70  Md.  278. 

Massachusetts. — Com.  7'.  Gannett,  r  Allen 
(Mass.)  7,  79  Am.  Dec.  693,  Com.  v.  Goodall, 
165  Mass.  588. 

Ne7u  York. — Barnesciotta  v.  People,  10  Hun 
(N.  Y.)  137,  affirmed  69  N.  Y.  612;  King  v. 
People,  83  N.  Y.  587,  affirmim^  23  Hun  (N.  Y.) 
148. 

2.  Statutes  —  "  House  of  111  Fame  "  —  Connecti- 
cut. —  McAlister  t.  Clark,  33  Conn.  91. 

Indiana.  —  Betts  v.  State,  93  Ind.  375. 
foiua.  —  State  v.  Clark,  78  Iowa  492. 
Maine.  —  State  v.  Boardman,  64  Me.  523. 
Minnesota.  — State  v.  Smith,  29  Minn.  193. 
Vermont.  —  State  v.  Plant.  67  Vt.  454,  48 
Am.  St.  Rep  821. 

Wisconsin.  —  State  v.  Bruncll,  29  Wis.  435. 


3.  See  Cadwell  Slate,  17  Conn.  467; 
O'Brien  -■.  People,  28  Mich.  213. 

The  Words  "  Lewd  House  "  import  a  house  that 
is  given  to  the  unlawful  indulgence  of  lust,  in- 
cluding fornication  or  adultery.  A  "  lewd 
house  "  may  properly  be  said  to  be  a  house  in 
which  fornication  or  adultery  is  practised. 
Clifton  '■.  State,  53  Ga.  244. 

Reputation  of  Men.  —  On  a  prosecution  for 
keeping  a  house  of  ill  fame,  resorted  to  for  the 
purpose  of  prostitution,  it  is  not  necessary 
to  prove  bad  reputation  of  the  men  resorting  to 
the  house.  It  is  enough  if  they  resorted  to 
the  place  for  the  purpose  of  prostitution. 
People      Russell,  loi  Mich.  46. 

Different  Statutory  Offenses.  —  When  one  sec- 
tion of  the  statute  provides  for  the  punish- 
ment of  keeping  a  house  of  ill  fame  "  resorted 
to  for  the  purpose  of  prostitution,"  and  an- 
other section  punishes  the  keeping  of  such  a 
house  "  to  the  disturbance  of  others,"  two  dis- 
tinct offenses  are  created.  Disturbance  of 
others  is  necessary  for  the  latter,  but  not  for 
the  former.  State  z/.  Shaw,  35  Iowa  575;  State 
V.  Alderman,  40  Iowa  375;  State  v.  Odell,  42 
Iowa  75;  State  i'.  Holmes,  56  Iowa  588,41  Am. 
Rep.  121. 

On  a  prosecution  and  conviction  for  the 
former,  therefore,  a  prior  conviction  for  the 
latter  will  not  authorize  imposing  the  ad- 
ditional penalty  prescribed  for  a  second 
offense.  State  v.  Holmes,  56  Iowa  588,  41 
Am.  Rep.  121. 

A  statute  punishing  any  one  who  "  keeps  a 
house  of  ill  fame,  resorted  to  lor  the  purpose 
of  prostitution  or  lewdness,"  creates  a  differ- 
ent offense  from  that  created  by  a  statute 
declaring  that  "all  buildings,  places,  or  tene- 
ments resorted  to  for  prostitution,  lewdness," 
etc.,  shall  be  deemed  common  nuisances.  The 
keeper  of  a  house  of  ill  fame  commits  both 
offenses,  but  the  keeper  of  any  place  other 
than  "  a  house  of  ill  fame,"  resorted  to  for  the 
purpose  of  prostitution,  is  only  guilty  under 
the  latter  statute.  A  complaint  alleging  that 
the  defendant  kept  "  a  certain  common 
nuisance,  to  wit,  a  certain  house  of  ill  fame." 
resorted  to  for  the  purpose  of  prostitution  and 
lewdness,  to  the  common  nuisance  of  all  citi- 
zens, charges  an  offense  under  the  first  men- 
tioned statute,  and  not  under  the  last 
mentioned.    Com.       Lavonsair,  132  Mass.  I. 

4.  Single  Act  of  Intercourse.  —  Reg.  v.  New- 
ton, II  Ont.  Pr.  Rep.  98;  State  7/.  Lee,  80  Iowa 
75,  20  Am.  St.  Rep.  401;  State  v.  Clark,  78 
Iowa  492;  State  Garing,  74  Me.  152;  People 
V.  Gastro,  75  Mich.  127. 

In  Com.  V.  Lambert.  12  Allen  (Mass.)  177.  it 
was  held  that  suffering  a  single  jirivatc  act  of 
illicit  intercourse  or  lascivious  behavior  in 
one's  house  is  not  keeping  a  house  of  ill  fame, 
or  a  building  "  resorted  to  "  for  prostitution  or 
lewdness,  within  the  meaning  of  a  statute. 
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Prostitution  by  Proprietor. —  Nor,  by  the  weight  of  authority,  are  any  number 
of  acts  b\-  tlic  proprietor  sufficient  to  give  a  house  this  character.* 

Reputation  of  House.  —  It  is  not  necessary,  on  a  prosecution  at  common  law 
for  keeping  a  bawdy  house,  nor  generally  under  the  statutes  punishing  the 
keeping  of  a  house  of  ill  fame,  to  prove  that  the  house  had  acquired  the  repu- 
tation of  being  such  a  house.*    And  on  the  other  hand  it  is  not  enough 


See  also  O'Brien  v.  People,  28  Mich.  213; 
People  V.  Gastro,  75  Mich.  127. 

.And  in  People  7>.  Pinkerton,  79  Mich,  no,  it 
was  held  that  to  say  that  a  house  was  "  re- 
sorted to  '  means  something  of  common  oc- 
currence, and  that  this  was  not  shown  by 
evidence  that  one  person  employed  by  police 
officers  as  a  detective  was  there  for  such  pur- 
pose. 

But  on  a  prosecution  for  "  keeping  a  house 
of  ill  fame,"  if  the  place  is  shown  to  be  such 
a  house,  resorted  to  for  such  purposes,  proof 
of  a  single  act  of  intercourse  is  sufficient  upon 
this  branch  of  the  case.  People  v.  Gastro,  75 
-Mich.  127. 

1.  Prostitution  by  Proprietor.  —  To  be  a  bawdy 
house  or  house  of  iil  fame  the  place  must  be  a 
common  resort  for  the  purposes  of  prostitu- 
tion, and  therefore  a  place  in  which  only  the 
proprietor  practices  prostitution  with  her  vis- 
itors is  not  such  a  house.  See  Singleton  v. 
Ellison,  (1895)  I  Q.  B.  607,  15  Reports  201; 
State  V.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401; 
State  V.  Evans,  5  Ired.  L.  (27  N.  Car.)  603;  State 

Galley,  104  N.  Car.  858,  17  Am.  St.  Rep.  704. 

"  The  residence  of  an  unchaste  woman,  a 
single  prostitute,  does  not  become  a  bawdy 
house  because  she  may  habitually  admit  one 
or  many  men  to  an  illicit  cohabitation  with 
her.  The  common  law  did  not  undertake 
the  correction  of  morals  in  such  cases,  but 
left  the  parties  to  spiritual  supervision  and 
penances."  People  i>.  Buchanan,  i  Idaho 
68g;  Stale  v.  Evans,  5  Ired.  L.  (27  N.  Car.)  607. 

Illustration. —  In  State  v.  Galley,  104  N.  Car. 
S58,  17  Am.  St.  Rep.  704,  it  was  proved 
that  on  one  occasion  the  daughter  of  the 
defendant  was  seen  in  the  defendant's  house 
in  bed  with  a  man;  that  she  had  given 
birth  to  a  bastard  child;  that  on  another 
occasion  the  defendant  was  seen  in  bed 
with  a  man,  and  her  daughter  at  the  same 
time  in  another  room  in  bed  with  another 
man;  and  that  on  still  another  occasion  the 
defendant  was  discovered  by  one  who  was 
traveling  on  a  highway,  which  ran  near  by,  in 
the  act  of  illicit  sexual  intercourse  close  to  her 
house.  It  was  held  that  this  was  not  sufficient 
to  warrant  a  conviction  for  keeping  a  bawdy 
house.  "Accepting  the  evidence  as  true," 
said  the  court,  ''  the  defendant  was  guilty  of 
reprehensible,  vicious,  and  disgraceful  con- 
duct on  repeated  occasions,  but  it  did  not 
prove,  in  any  reasonable  view  of  it,  that  she 
kept,  in  a  legal  sense,  a  bawdy  house  —  a 
house  as  a  habitation  for  prostitutes  —  a  house 
of  ill  fame  kept  as  a  place  of  common  resort 
and  convenience  of  lascivious  and  lewd  people 
of  both  sexes.  It  proved  that  she  was  a 
woman  of  loose  morals  —  a  lewd  woman  ;  that 
she  sometimes  —  it  might  be  inferred,  fre- 
quently—  had  se.xual  intercourse  with  men  in 
and  about  her  house,  and  her  daughters  did 
likewise  with  her  knowledge;  but  it  did  not 


prove  that  her  house  was  a  place  of  common 
resort  for  prostitutes  and  lewd  people  of  both 
sexes.  She  and  her  daughter  were  lewd 
women  doing  acts  of  prostitution  in  her  own 
house.  This  does  not  make  the  offense  of 
keeping  a  bawdy  house." 

Decisions  to  the  Contrary.  —  In  People  Mal- 
lette,  79  Iviich.  600,  however,  it  was  held  that 
evidence  that  a  woman  kept  a  house  resorted 
to  by  men  for  purposes  of  prostitution,  where 
frequent  acts  of  prostitution  were  committed 
with  her,  and  that  it  was  reputed  to  be  a  house 
of  ill  fame,  was  sufficient  to  constitute  the 
statutory  offense  of  keeping  a  house  of  ill  fame 
resorted  to  for  the  purpose  of  prostitution  and 
lewdness,  and  that  it  was  not  necessary  to 
show  that  it  was  resorted  to  by  other  lewd 
women.  And  see  People  v.  Slater,  iig  Gal. 
G20. 

Under  the  Texas  Statute  punishing  the  keep- 
ing of  a  disorderly  house  and  defining  a  dis- 
orderly house  as  "  one  kept  for  prostitution," 
a  disorderly  house  may  be  kept  though  it  is 
shown  that  only  one  prostitute  inhabited  the 
house.  Ramey  State,  (Tex.  Grim.  App. 
1898)  45  S.  W.  Rep.  489. 

Lewdness  by  Members  of  Family. —  It  has 
been  held  that,  as  a  husband  is  the  proprietor 
of  a  house  in  which  he  lives  with  his  wife,  the 
rule  laid  down  in  the  cases  cited  at  the  begin- 
ning of  this  note  does  not  apply  in  a  case 
where  a  man  is  indicted  for  keeping  a  house 
of  ill  fame,  and  the  evidence  shows  that  the 
illicit  intercourse  was  had  only  with  his  wife, 
and  that  she  was  the  only  female  inmate;  and 
that  in  such  a  case  he  is  guilty  under  the  stat- 
ute. State  V.  Young,  96  Iowa  262.  This  case 
is  directly  opposed  to  State  v.  Galley,  104  N. 
Car.  858,  17  Am.  St.  Rep.  704,  referred  to 
above  in  this  note. 

The  terms  of  the  statute  may  be  sufficiently 
broad  to  cover  such  cases.  Thus,  in  Scar- 
borough V.  State,  46  Ga.  26,  under  a  statute 
punishing  a  person  for  keeping  a  lewd  house, 
and  defining  such  a  house  as  a"  house  for  the 
practice  of  fornication  or  adultery,  by  himself, 
lierself,  or  others,"  a  man  is  guilty  if  open 
and  notorious  lewdness  is  practised  by  his 
wife  and  daughters,  in  his  presence,  with  his 
consent  or  without  his  dissent. 

House  Resorted  To  by  Others.  —  A  house 
where  only  one  woman  lives  is  a  house  of  ill 
fame  if  resorted  to  by  others  for  the  purpose  of 
prostitution.    People  7'.  Slatei,  119  Gal.  620. 

2.  Reputation  Not  Necessary  at  Common  Law. 
—  Herzinger  '■.  State,  70  Md.  278. 

Under  Statutes.  —  See  State  v.  Maxwell,  33 
Conn.  259.  And  see  supra,  this  section,  Repu- 
tatioii  of  Hoiisi'. 

House  of  "  111  Fame."  —  When  a  statute  pun- 
ishes the  keeping  of  a  "  house  of  ill  fame," 
and  there  is  nothing  to  show  a  contrary  inten- 
tion, the  term  is  to  be  construed  in  its  popular 
sense  as  synonymous  with  brothel  or  bawdy 
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merely  to  show  that  it  had  such  a  reputation.*  The  question  is  whether  as  a 
matter  of  fact  it  was  such  a  house. 

c.  Tippling  Houses  and  Saloons.  —  A  saloon  or  other  house  in  which 
intoxicating  liquors  are  sold  is  not  a  nuisance  at  common  law,  if  it  is  properly 
conducted,  for  in  the  absence  of  statutory  restrictions  it  is  not  unlawful  to 
sell  intoxicating  liquors.*  But  such  a  place  becomes  a  common  nuisance  if 
conducted  in  such  a  way  as  to  annoy,  disturb,  or  scandalize  the  people  of  the 
community,  as  where  it  is  permitted  to  be  the  resort  of  drunkards,  thiex  es, 
prostitutes,  or  other  disorderly  persons.^ 

304;  U.  S.  v.  Coulter,  1  Cranch  (C.  C.)  203; 
U.  S.  V.  Prout,  I  Cranch  (C.  C.)  203;  U.  S.  v. 
Lindsay,  i  Cranch  (C.  C.)  245;  U.  S.  v.  Ben- 
ner.  5  Cranch  (C.  C.)  347. 

Alabama.  —  Price  v.  State,  96  Ala.  r. 
Arkansas.  — Thatcher  v.  State,  48  Ark.  60. 
Delaware.  — State  v.  Buckley,  5  Harr.  (Del.) 
508;  State  V.  Burchinal,  4  Harr.  (Del.)  572. 

Indiana.  — State  v.  Bertheol,  6  Blackf.  (Ind.) 
474,  39  Am.  Dec.  442;  Slate  v.  Mullikin,  8 
Blackf.  (Ind.)  260;  Cable  v.  State,  8  Blackf. 
(Ind.)  531;  Ingersoll  v.  State,  11  Ind.  464; 
Garrison  v.  State,  14  Ind.  287. 

Kentucky.  —  Smith  v.  Com.,  6  B.  Men.  (Ky.> 
21;  Wilson  V.  Com.,  12  B.  Mon.  (Ky.)  2. 

iMaryland.  —  Beard  v.  State,  71  Md.  275.  17 
Am.  St.  Rep.  536. 

Massachusetts.  —  Com.  v.  Cobb,  120  Mass. 
356- 

New  Hampshire.  —  State  v.  Garitj-,  46  N.  H. 
61. 

Neii!  Jersey.  —  Delaney  v.  State,  51  N.  J.  L. 
37- 

A'ew  York.  —  People  Carey,  4  Park.  Cr. 
Rep.  (Buffalo  Super.  Ct.)  238;  People  Row- 
land, I  Wheel.  Cr.  Cas.  (N.  Y.)  286. 

North  Carolina.  —  Stale  v.  Thornton,  Busb. 
L.  (44  N.  Car.)  252;  State  v.  Robertson,  86  N'. 
Car.  628;  State  v.  Patterson,  7  Ired.  L.  (29  N. 
Car.)  70,  45  Am.  Dec.  506. 

I'ennsvlvania.  —  Com.  c'.  Stewart,  I  S.  &  R. 
(Pa.)  342. 

lUustrations.  —  Thus  it  has  repeatedly  been 
held  that  the  keeper  of  a  shop  for  the  sale  of 
spirituous  liquors,  who  permits  the  promiscu- 
ous assembling  about  his  shop  of  persons  who- 
cause  disturbance  by  loud  noise,  quarreling, 
and  swearing,  is  indictable  for  keeping  a  dis- 
orderly house,  if  such  disturbance  is  the  nat- 
ural consequence  of  the  manner  in  which  he 
conducts  his  place.  State  v.  Thornton,  Busb. 
L.  (44  N  Car.)  252.  Most  of  the  other  cases 
cited  above  in  this  note  are  to  the  same  eficct. 

"  If  a  man  keeping  a  store  and  selling 
liquor,  whether  lawfully  or  unlawfully,  per- 
mit persons  to  collect  thefe  in  crowds,  who- 
under  the  influence  of  liquor  there  obtained 
are  noisv  and  riotoas,  and  by  their  cursing 
and  swearing,  or  other  misbehavior,  disturb 
the  neighljfjfhood  generally,  and  10  the  gen- 
eral  annoyance  of  the  people  there  residing  01 
being,  he  is  guilty  of  keejiing  a  disorderly 
house,  and  indictable  for  maintaining  a 
nuisance."  State  ■'.  Buckley,  5  Harr.  (Del. I 
508. 

In  U.  S.  Columbus,  5  Cranch  (C.  C.)  304, 
it  was  held  that  an  indictment  charging  that 
the  defendant  kept  "  a  certain  unlawful,  dis- 
orderly, and  ill-governed  house,"  and  therein 
o[)cnly  sold  spirituous  liquors  to  all  persons 
calling  for  the  same,  and  allowed  the  same  tt< 
t  Volume  IX. 


house,  rather  than  in  its  strict  etymological 
sense,  as  referring  to  reputation;  and  in  such 
a  case  it  need  not  be  shown  that  the  house  had 
acquired  the  reputation  of  being  a  bawdy 
house. 

loiua.  —  State  v.  Clark,  78  Iowa  492;  State 
V.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 

.Maine.  — State  v.  Boardman,  64  Me.  523. 

Maryland.  —  Henson  z/.  State,  62  Md.  231, 
50  .^m.  Rep.  204. 

Minnesota.  —  State  v.  Smith,  29  Minn.  193. 

Vermont.  —  State  v.  Plant,  67  Vt.  454,  48 
Am.  St.  Rep.  821. 

PVisconsin.  —  State      Brunell,  29  Wis.  435. 

See,  as  contra,  Drake  -■.  State,  14  Neb.  535; 
Territory  r.  Chartrand,  I  Dakota  363. 

Particular  Statutes,  however,  may  show  an 
intention  to  require  that  the  house  shall  have 
acquired  such  a  reputation.  In  Cadwell  v. 
State,  17  Conn.  467,  a  statute  prohibited  any 
person  from  "  keeping  a  house  of  ill  fame,  re- 
sorted to  for  the  purpose  of  prostitution  or 
lewdness."  It  was  held  that,  under  this  stat- 
ute, it  was  necessary  to  show  (i)  that  the  gen- 
eral reputation  of  the  house  was  that  of  a 
bawdy  house,  and  (2)  that  it  was  such  in  fact; 
as  to  construe  the  term  "  house  of  ill  fame  " 
in  its  popular  sense,  as  meaning  a  brothel  or 
bawdy  house,  without  regard  to  reputation, 
would  be  to  impute  to  the  legislature  "  the 
most  palpable  tautology."  See  alsr)  State  v. 
Blakesley,  38  Conn.  523;  King  f.  State,  17 
Fla.  183;  People  j'.  Pinkcrton,  79  Mich.  110. 
Contra,  State  v.  Plant,  67  Vt.  454,  48  Am.  St. 
Rep.  821. 

That  a  Statute  Declares  Evidence  of  Reputation 
Admissible,  does  not  make  reputation  an  ingre- 
dient of  the  offense,  so  as  to  render  proof  there- 
of necessary.  State  v.  Lee,  80  Iowa  75,  20 
.\m.  St.  Rep.  401;  State  r  .  Haberle,  72  Iowa 
138. 

1.  Evidence  of  Reputation  Not  Alone  Sufficient. 

—  See  Drake  :•.  State,  14  Xeb.  535;  St  ue  -'. 
Brunell,  29  Wis.  435. 
Place  Reputed  to  Be  Bawdy  House.  —  If,  as  is 

the  case  in  some  states,  a  sialiiti-  |>unishes  the 
.keeping  of  a  place  that  is  reputed  to  be  a 
bawdy  house,  proof  of  such  reputation  is  suffi- 
cient to  convict.  State  t.  .Morgan,  40  Conn. 
44. 

As  to  the  Admissibility  of  Evidence  of  Reputa- 
tion, and  as  to  Its  Sufficiency  when  admissible, 

see  infra,  this  title,  /■.ridrnce. 

2.  Sale  of  Liquor  Lawful  at  Common  Law.  — 
Com.  7'.  McDonough,  13  .Allen  (.Mass.)  581. 
Se:-  the  title  lMo\irAriN(;  Lu.n  nKs. 

3.  Disorderly  Tippling  Houses  and  Saloons  — 
/ini^'land.  — •  See  Stci)lieiis  ;■.  Watson,  i  Salk. 
45- 

United  .States.  —  U.  S.  v.  Elder,  4  Cranch  (C. 
C.)  507;  U.  S.  V.  Columbus,  5  Cranch  (C.  C.) 
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Disturbance  Outside  the  House.  —  It  is  not  necessary,  in  order  to  render  the  place 
disorderly,  that  there  shall  be  disorder  or  disturbance  inside  the  house.  It  is 
sufficient  if  the  place  is  so  conducted  as  to  collect  idle  and  disorderly  persons 
on  the  sidewalk  in  front,  or  elsewhere  around  the  place,  to  the  common  annoy- 
ance and  disturbance  of  the  neighbors  or  passers-by.* 

Sale  of  Liquor  in  Violation  of  Law.  —  Such  a  place  is  also  a  common  nuisance  if 
intoxicatiny;  liquors  are  habitually  sold  there  in  violation  of  law.* 

Continuance  of  Disorder. — To  make  a  tippling  house  disorderly,  the  disorder 
must  be  to  some  extent  continuous.    A  single  act  of  disorder  is  not  enough.* 

Effect  of  License.  — A  license  to  sell  intoxicating  liquors  is  no  justification  for 
conducting  the  place  in  a  disorderly  manner.'* 


be  drunk  in  and  about  the  house  at  all  times, 
both  day  and  night  and  on  Sundays;  and  per- 
mitted drinking  and  tippling,  to  the  common 
nuisance,  etc.,  was  a  good  indictment  at  com- 
mon law  for  keeping  a  disorderly  house.  And 
it  was  further  held  that  evidence  that  the  de- 
fendant kept  an  open  house  lor  selling  spiritu- 
ous liquors,  and  that  such  liquors  were  sold  to 
other  persons  than  boarders  and  lodgers,  and 
that  the  house  was  kept  open  and  such  liquors 
were  sold  on  Sundays  and  at  late  hours  of  the 
night,  and  persons  were  seen  in  and  coming 
out  of  the  house  drunk  and  disorderl}',  was 
sufficient  to  support  the  indictment. 

Selling  Spirituous  Liquors  to  Negroes  and  Slaves 
in  a  public  manner,  when  they  were  assembled 
in  considerable  numbers,  and  were  allowed  to 
drink  the  same  in  and  about  the  house  on  Sun- 
day, was  lield  to  make  the  house  a  disorderly 
one  in  U.  S.  v.  Prout,  i  Cranch  (C.  C.)  203;  U. 
S.  V.  Coulter,  i  Cranch  (C.  C.)  203;  and  U.  S. 
V.  Lindsay,  i  Cranch  (C.  C.)  245.  See  also  the 
cases  referred  to  in  the  second  note  following. 

Employment  of  Women  to  Draw  Custom.  —  In 
some  states  saloons  in  which  women  are  em- 
ployed to  draw  custom,  or  dance,  are  declared 
nuisances.  See,  as  to  such  statutes.  State  v. 
Brown,  7  Wash.  10.  And  see  the  title  Intoxi- 
C.A.TING  Liquors. 

1.  Disturbance  Outside  the  House.  —  State  v. 
Buckley,  5  Harr.  (Del.)  508;  Cable  v.  State,  8 
Blackf.  (Ind.)  531;  State  Webb,  25  Iowa 
235;  State  zj.  Pierce,  65  Iowa  85;  State 
Thornton,  Busb.  L.  (44  N.  Car.)  252.  And 
see  Com.  w.  Wallace,  143  Mass.  88. 

Defendant's  Knowledge  of  Disturbance.  —  In 
such  a  case  it  is  not  necessary  at  common  law, 
nor  generally  under  the  statutes,  to  show  that 
the  keeper  of  the  place  knew  of  the  annoyance, 
etc.    Cable      State,  S  Blackf.  (Ind.)  531. 

Endeavor  to  Prevent  Disorder.  —  Nor  is  it  any 
defense  for  the  keeper  to  say  that  he  en- 
deavored to  prevent  the  disturbance.  "  If  the 
defendant  voluntarily  raised  the  storm  as 
charged  in  the  indictment,  it  is  no  excuse  for 
him  that  he  could  not  afterwards  quell  it." 
Cable  V.  State.  8  Blackf.  (Ind.)  531. 

2.  Sale  of  Liquor  on  Sunday  or  Otherwise  Unlaw- 
fully.— ^  The  habitual  sale  of  liquor  on  the 
vendor's  premises  on  Sunday  or  otherwise  un- 
lawfully makes  them  a  common  nuisance,  and 
he  may  be  indicted  for  keeping  a  disorderly 
house.  And  it  makes  no  difference  in  such  a 
case  that  he  may  also  be  indicted  for  each 
specific  act  of  selling.  State  v.  Williams,  30 
N.  ].  L.  102;  Meyer  v.  State,  41  N.  J.  L.  6,  42 
X.  j.  L.  145;  Brown  v.  State,  49  N.  J.  L.  6r; 
Delaney  v.  State,  51  N.  J.  L.  37;  Parker  v. 


522 


State,  (N.  J.  1898)  39  Atl.  Rep.  651.  And  so  it 
has  been  held  of  premises  in  which  intoxicat- 
ing liquors  were  habitually  sold  to  slaves  in 
violation  of  law.  Smith  v.  Com.,  6  B.  Mon. 
(Ky.)  21;  Henry  v.  Com.,  g  B.  Mon.  (Ky.)  361; 
Wilson  V.  Com.,  12  B.  Mon.  (Ky.)  2. 

3.  Single  Act  of  Disorder. —  Dunnaway  v. 
State,  9  Yerg.  (Tenn.)  350.  In  this  case  the 
defendant  was  indicted  for  keeping  "  a  dis- 
orderly common  tippling  house."  The  jury 
found  a  special  verdict  "that  the  defendant  on 
one  occasion  kept  a  house  in  which  there  was 
a  collection  of  twenty  or  thirty  negroes  more 
than  belonged  to  the  place,  who  got  drunk, 
danced,  and  disturbed  the  neighborhood  with 
noise  and  uproar."  It  was  held  that  the 
facts  found  did  not  constitute  the  offense. 

The  same  is  true  under  a  statute  punishing 
the  keeping  of  a  place  where  liquors  are  sold 
in  a  disorderly  manner.  Overman  State, 
88  Ind.  6.  See  also  State  v.  Reckards,  21 
Minn.  47.  But  see,  contra.  State  v.  Pierce,  65 
Iowa  85. 

In  Com.  V.  Gallagher,  i  Allen  (Mass.)  592, 
it  was  held  that  an  indictment  would  lie  under 
a  Massachusetts  statute  for  keeping  and  main- 
taining a  tenement  for  the  sale  of  liquor, 
though  the  nuisance  was  kept  and  maintained 
for  the  space  of  two  hours  only. 

Charge  of  Keeping  on  Single  Day.  —  On  a 
prosecution  for  violating  an  ordinance,  in 
keeping  a  disorderly  house,  it  is  no  objection 
that  the  warrant  charges  the  keeping  of  a  dis- 
orderly place  on  a  single  day;  since,  if  the 
place  has  acquired  a  character  as  disorderly, 
the  keeping  of  the  same  for  a  single  day  is  a 
violation  of  the  ordinance.  State  v.  Reckards, 
21  Minn.  47. 

4,  License  to  Sell  No  Justification.  —  U.  S.  v. 
Elder,  4  Cranch  (C.  C.)  508;  U.  S.  v.  Coulter, 
I  Cranch  (C.  C.)  203;  State  f.  Buckley,  5  Harr. 
(Del.)  508;  State  v.  Mullikin,  8  Blackf.  (Ind.) 
260;  State  Foley,  45  N.  H.  466.  See  supra, 
this  section.  Effect  of  Licejisc. 

Thus,  in  State  v.  Mullikin,  8  Blackf.  (Ind.) 
260,  it  was  held  that  if  the  proprietor  of  a 
licensed  place  permits  idle,  drunken,  or  dis- 
orderly persons  to  frequent  the  same,  or  allows 
people  to  congregate  and  drink  there  at  un- 
seasonable times,  as  on  Sunday,  or  at  late 
hours  of  the  night,  to  the  annoyance  and  dis- 
turbance of  the  neighborhood,  he  is  guilty  of 
keeping  a  disorderly  house,  and  liable  to  in- 
dictment notwithstanding  his  license.  "  The 
only  question  in  this  case,"  said  the  court, 
"  is  whether  the  fact  of  the  defendant's  having 
a  license  to  retail  makes  any  difference.  This 
may  depend  something  upon  the  legal  extent 
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d.  Gaming  Houses.  —  A  common  gaming  house  is  a  house  kept  for  the 
purpose  of  gaming,  and  to  which  persons  may  and  do  resort  for  such  purpose. 
Gaming  in  private  houses  is  not  an  indictable  offense,  unless  it  is  made  so  by 
statute;*  but  to  keep  a  common  gaming  house,  to  which  people  generally 
may  resort  for  the  purpose,  is  a  common  nuisance  and  misdemeanor  at  com- 
mon law,  because  of  its  tendency  to  bring  together  idle  and  disorderly  persons, 
to  encourage  avariciousness,  corrupt  the  public  morals,  and  lead  to  breaches  of 
the  public  peace.* 

e.  Places  of  Amusement  and  Sport  —  oid  Doctrine.  —  It  seems  to  have 
been  well  settled  at  common  law  that  all  places  adapted  to  sports  and  amuse- 
ments having  no  useful  end,  and  carried  on  with  a  view  to  make  a  profit  for 
the  owner  or  proprietor,  were  regarded  as  common  nuisances,  because  of  a 
tendency  to  encourage  idleness  and  breaches  of  the  public  peace.-'* 

Modern  Doctrine  —  Innocent  Amusement  and  Sports. — The  extent  to  which  this  doc- 
trine would  now  be  recognized  is  not  clear.  It  would  not  be  carried  to  the 
same  extent  as  it  was  in  F^nglaiid.  By  the  weight  of  authority,  gymnasiums, 
billiard  rooms,  bowling  alleys,  etc.,  cannot  now  be  adjudged  nuisances,  unless 
made  so  by  statute,  even  though  conducted  as  a  business  and  for  profit,  unless 
conducted  in  such  a  way  as  to  annoy  and  disturb  the  neighborhood.^ 


of  such  a  license.  It  authorizes  the  possessor 
to  sell  liquor  to  sober  persons.  The  law  for- 
bids him  to  do  so  to  those  intoxicated.  The 
license  to  retail,  then,  does  not  authorize  the 
drunkenness,  riot,  and  disorder,  that  go  to 
constitute  a  nuisance.  These  are  not  em- 
braced in  the  franchise  of  retailing  and  are  not 
necessarily  incident  to  it.  In  other  words,  the 
license  to  retail  is  not,  in  the  eye  of  the  law,  a 
license  to  keep  a  nuisance;  and  cannot  protect 
its  possessor  in  so  doing." 

Eemedy  on  Bond.  —  The  fact  that  the  propri- 
etor of  a  licensed  saloon,  who  keeps  his  place 
in  such  a  way  as  to  render  it  a  disorderly 
house,  is  liable  to  a  suit  on  his  bond  for  breach 
of  its  conditions,  is  no  bar  to  an  indictment  for 
the  common  nuisance.  State  v.  Mullikin,  8 
Blackf.  (Ind.)  261. 

1.  Private  Gaming  Not  Indictable  Except  by 
Statute.  —  State  v.  Layman,  5  Harr.  (Del.)  510; 
Com.  7!.  Stahl,  7  Allen  (Mass.)  304;  State  v. 
Mathews,  2  Dev.  &  P>.  L.  (19  N.  Car.)  424. 

2.  Common  Gaming  Houses  Indictable  at  Com- 
mon Law.  —  Bac.  Abr.,  tit.  Nuisances  (A);  i 
Hawk.  P.  C,  c.  75,  §  6;  Rex  v.  Dixon.  10 
Mod.  335;  U.  S.  V.  Dixon,  4  Cranch  (C.  C.) 
107;  Vanderworker  v.  State,  13  Ark.  700; 
King  V.  People,  83  N.  Y.  587,  affirmiui;  23  Hun 
(N.  Y.)  148. 

Beason  for  the  Doctrine.  —  "A  common  gam- 
ing house  is  indictable  as  a  nuisance,  and  is 
such,  not  because  a  particular  description  of 
punishable  offenses  are  commonly  committed 
within  its  walls,  ljut'  because  they  arc  tempta- 
tions to  idleness  and  because  they  are  apt  to 
draw  together  great  numbers  of  disorderly 
persons.'  Hawk.  P.  C,  book  i,  c.  75,  §  6." 
Lord  V.  State,      \.  H.  330,  41  Am.  Dec.  729. 

Koise  or  Disturbance  is  not  necessary  to  ren- 
der a  common  gaming  house  a  disorderly 
house  and  a  common  nuisance.  State  v. 
Doon,  R.  M.  Charli.  (f.a.)  i. 

Elsewhere  Treated.  —  This  particular  kind  of 
disorderly  house  is  treated  at  length  in  a  sepa- 
rate article.     S('e  ihc  \\\\v.  V,\swsr,  HfX'SKS. 

3.  Places  of  Amusement  and  Sport.  —  i  Hawk. 


P.  C,  c.  75,  S  6;  Tanner  v.  Albion,  5  Hill  (N. 
Y.)  121,  40  Am.  Dec.  337. 

Common  Stages  for  Rope  Dancers  were  adjudged 
nuisances  at  common  law,  "  not  only."  said 
Hawkins,  "  because  they  are  great  tempta- 
tions to  idleness,  but  also  because  they  are  apt 
to  draw  together  numbers  of  disorderly  per- 
sons, which  cannot  but  be  very  inconvenient 
to  the  neighborhood."    i  Hawk.  P.  C,  c.  75, 

6.    And  see  Hall's  Case,  i  Mod.  76. 

Bowling  Alley. A  bowling  alley  kept  for 
gain  or  hire  was  a  public  nuisance  at  common 
law,  whether  gainbling  was  permitted  or  not. 
See  Rex  v.  Hall,  2  Keb.  846;  Tanner  v. 
Albion,  5  Hill  (N.  Y.)  121,  40  Am.  Dec.  337; 
State  71.  Haines,  30  Me.  65. 

Lawful  Places  of  Amusement,  as  playhouses, 
which  were  originally  instituted,  as  was  said 
by  Hawkins,  for  the  laudable  design  of  recom- 
mending virtue  to  the  imitation  of  the  people 
and  exposing  vice  and  folly,  were  dis- 
tinguished by  him  from  useless  sports. 
These,  he  said,  were  not  nuisances  in  their 
own  nature,  though  they  might  become  so  by 
accident,  that  is.  by  the  manner  of  conducting 
them.     I  Hawk.  P.  C,  c.  75,  7. 

4.  Modern  Doctrine  as  to  Places  of  Amusement 
and  Sport.  —  See  People  -'.  Sergeant,  S  Cow. 
(X.  Y.)  139. 

A  Billiard  Room  has  been  held  not  to  be  a 
public  nuisance,  though  a  profit  was  made 
from  it,  and  though  the  loser  ])aid  for  the 
game,  as  it  did  not  appear  that  it  was  kept  in 
a  disorderly  manner.  People  -■.  Sergeant,  8 
Cow.  (X.  Y.)  139. 

A  Bowling  Alley,  kept  for  profit,  was  said  to 
be  a  common-law  nuisance  in  Nf7i'  York  as 
late  as  1843,  merely  because  of  asupfiosed  evil 
tendency,  and  without  regard  to  the  manner 
in  which  it  might  be  conducted;  and  there  are 
other  cases  tending  the  same  way.  Tanner 
V.  Albion,  5  Hill  (N.  Y.)  I2i,  40  .'\m.  Dec.  337. 
See  also  Com.  -,\  Coding,  3  Met.  (Mass.)  130; 
State  7'.  Haines,  30  Me.  65.  But  in  these  cases 
the  facts  showed  that  there  was  noise  and  dis- 
turbance in  fact,  or  else  the  real  <iucstion  in- 
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PfSORDRRL  V  HOUSES. 


or  Improper  Conducts 


Harmful  or  Disturbing  Amusements  and  Sports.  —  But  places  of  amusement  or  sport 
which  arc  so  conducted  as  to  actually  annoy  or  disturb  the  public  or  the 
neighborhood,  or  which  are  clearly  of  a  tendency  to  do  so,  or  which  have  a 
tendency  to  corrupt  the  morals  of  the  community,  have  always  been  held  to 
be  common  nuisances,  and  must  still  be  so  regarded.* 

statutes.  —  There  are  statutes  in  England  declaring  a  number  of  places  of 
public  entertainment  disorderly  and  punishing  the  keeping  of  the  same.*  And 


volved  was  whether  a  city  had  the  power  to 
prohibit  such  places  under  the  statutes  giving 
it  the  power  to  prohibit  and  punish  nuisances. 

The  question  was  carefully  considered  in 
State  Hall,  32  N.  J.  L.  158,  and  the  court 
held  that  a  bowling  alley,  though  kept  for 
gain,  and  in  a  populous  village,  and  open  to 
public  use,  is  not/tv.fi-a  disorderly  house  or 
public  nuisance,  and  that  it  is  not  made  so  by 
the  fact  of  its  being  kept  in  connection  with  a 
lager-beer  saloon,  nor  by  the  fact  that  the  loser 
of  the  games  pays  for  the  use  of  the  alley. 
"  If  the  purpose  of  the  house,"  said  the  court, 
"  be  not  necessarily  injurious  to  society,  the 
keeping  of  such  house  is  never  criminal,  un- 
less it  be  made  so  by  the  manner  in  which  it 
is  conducted.  No  example,  I  think,  can  be 
found  in  any  adjudication  which  is  authority 
in  this  court,  which  holds  that  the  law  forbids 
the  citizen  to  use  his  house  for  any  purpose 
which,  in  itself,  is  not  necessarily  hurtful  to 
the  communily.  That  the  particular  business 
of  the  house  may,  by  the  neglect  or  design  of 
the  keeper,  sometimes,  or  many  times,  be  per- 
verted to  immoral  or  other  noxious  purposes, 
cannot  take  away  from  the  generality  the  right 
to  carry  on  such  business.  The  only  question 
is,  whether  the  business  which  the  house  pro- 
motes is,  in  itself,  hurtful  to  the  community; 
and  if  it  is  not  a  house  or  building  appropri- 
ated to  a  business  admittedly  of  such  a  char- 
acter, it  is  not  per  sr  a  nuisance." 

1.  Harmful  and  Disturbing  Amusements, —  In 
Rex  7).  Higginson,  2  Burr.  1232.  an  indictment 
was  sustained  which  charged  that  the  defend- 
ant kept  and  maintained  a  certain  ill-governed 
and  disorderly  house,  and  "  for  his  own  lucre 
and  profit  "  permitted  "  certain  evil  and  ill- 
disposed  persons  of  ill  name  and  fame  and  of 
dishonest  conversation  "  to  be  and  remain 
there  "  fighting  of  cocks,  boxing,  playing  at 
cudgels,  and  misbehaving  themselves,"  to  the 
common  nuisance  of  all  the  subjects,  etc. 
There  can  be  no  doubt  but  that  this  would  at 
the  oresent  day  constitute  a  disorderly  house. 
See  Tanner  v.  Albion,  5  Hill  (N.  Y.)  121,  40 
.•\m.  Dec.  337. 

Keeping  a  Cockpit  was  held  a  common 
nuisance  in  Rex  <'.  Bowel,  3  Keb.  465;  and  to 
keep  a  place  for  cockfighting  would  clearly  be 
so  regarded  now,  because  of  its  cruelty  and 
evil  tendency.  And  see  Rex  -'.  Higginson,  2 
Burr.  1232;  Rex  v.  Medlor,  2  Show.  36;  Com. 

Tilton,  8  Met.  (Mass.';  232.  Under  statutes, 
see  People  ■>.  Klock,  48  Hun  (N.  Y.)  275. 

Pigeon  Shooting.  —  Collecting  a  crowd  in  a 
field  for  pigeon  shooting  was  held  a  nuisance 
in  Rex  v.  Moore,  3  B.  &  Ad.  184,  23  E.  C.  L. 
52,  where  the  neighborhood  was  annoyed 
thereby.  It  cannot  be  supposed  that  it  would 
now  be  so  adjudged,  if  the  sport  was  con- 
ducted in  such  a  way  as  not  to  constitute  an 
actual  annoyance  or  disturbance. 


Bowling  Alleys,  Billiard  Rooms,  etc.,  if  con- 
ducted in  a  disorderly  way  so  as  to  annoy  or 
disturb  the  public,  are  common  nuisances. 
Bloomhuff  7'.  State,  8  Blackf.  (Ind.)  205;  State 
I'.  Haines,  30  Me.  65. 

Often  statutes  or  ordinances  prohibit  pro- 
prietors of  bowling  alleys  and  billiard  rooms 
from  keeping  them  open  after  a  certain  time. 
This,  however,  does  not  make  such  places 
common  nuisances  if  kept  open  in  violation  of 
the  statute.  See  Com.  '■.  Colton,  8  Gray 
(Mass.)  488. 

A  Dance  Hall  is  a  disorderly  house  if  so  noisy 
as  to  disturb  the  neighborhood,  or  if  resorted 
to  by  men  and  women  of  bad  repute  with  a 
view  to  meeting  and  making  assignations  for 
the  purpose  of  prostitution.  Cahn  ?«.  State» 
no  Ala.  56;  Beard  v.  State,  71  Md.  275,  17 
Am.  St.  Rep.  536;  Com.  v.  Cardoze,  iig  Mass. 
210. 

It  is  not  necessary  in  such  a  case  "  that 
there  should  be  acts  violative  of  the  peace  of 
the  neighborhood,  or  boisterous  disturbances, 
or  open  acts  of  lewdness  shown,  in  order  lo 
constitute  the  place  a  disorderly  house.  The 
habitual  assembling  there  of  lewd  women,  and 
men  desirous  of  their  company,  to  drink  and 
dance  together,  must  necessarily  be  hurtful  to 
the  public,  and  tend  to  scandalize  the  neigh- 
borhood. It  is  an  outrage  against  common 
decency  and  common  morality,  and  could 
have  no  other  effect  than  the  corruption  of  the 
morals,  honesty,  and  good  habits  of  the  peo- 
ple. And  that  constitutes  the  place  a  nui- 
sance. *  *  *  The  crime  consists  in  the 
keeping  of  the  house  as  a  place  of  habitual  or 
common  resort  of  people  of  evil  name  and 
fame,  and  of  dishonest  conversation,  there  to- 
consort  together;  thus  affording  opportunities 
for  and  temptations  to  the  indulgence  of  their 
bad  habits  and  passions,  to  the  evil  example 
and  scandal  ot  the  neighborhood."  Beard  -•. 
State,  71  Md.  275,  17  Am.  St.  Rep.  536. 

A  Theatre,  though  licensed  as  a  place  of 
amusement,  is  a  disorderly  house  and  a  com- 
mon nuisance,  if  it  is  conducted  in  a  disrepu- 
table way,  and  so  as  to  corrupt  the  morals  of 
the  frequenters.  Berry  v.  People,  (Supreme 
Ct.)  I  N.  Y.  Crim.  Rep.  43.  affimud  (Ct.  App.) 
I  N.  Y.  Crim.  Rep.  57,  77  K."Y.  5SS. 

2.  English  Statutes.  —  The  places  of  enter- 
tainment prohibited  or  regulated  by  the  Eng- 
lish statutes  are  thus  summarized  by  Stephen 
(Dig.  Crim.  Law,  art.  1S4);  "  (ii)  Every- 
house,  room,  garden,  or  other  place  kept  for 
public  dancing,  music,  or  other  public  enter- 
tainment of  the  like  kind  in  the  cities  of  Lon- 
don and  Westminster,  or  within  twenty  miles 
thereof,  without  a  license  granted  in  compli- 
ance with  the  provisions  of  25  Geo.  II.,  c.  36. 
(25  Geo.  II.,  c.  36,  §  2.)  This  definition  does- 
not  include  the  Theatres  Royal  in  Drury  Lane- 
and  Covent  Garden,  or  the  King's  Theatre  ia 
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In  General. 


in  the  United  States  there  are  various  statutory  provisions  with  respect  to  places 
of  entertainment,  sports,  games,  etc.,  or  city  ordinances  enacted  under  legisla- 
tive authority.* 

f.  Inns.  —  An  inn  kept  in  a  disorderly  manner,  and  suffered  to  be  resorted 
to  by  persons  of  bad  character  for  any  improper  purpose,  or  suffered  to  be 
noisy,  or  a  resort  for  unlawful  games  or  sports,  is  a  disorderly  house  and  a  com- 
mon nuisance.*  In  such  a  case  the  annoyance  or  disturbance  may  be  only  to 
the  persons  in  the  house ;  it  need  not  be  perceptible  or  audible  from  the 
outside.^ 

IV.  The  Keeping  —  1.  In  General.  —  To  make  out  the  offense  of  keeping  a 
disorderly  house,  both  at  common  law  and  generally  under  the  statutes,  it  must 


the  Haymarket,  or  any  performance  or  public 
entertainment  carried  on  under  letters  patent 
or  licenses  from  the  crown  or  the  lord  cham- 
berlain. (25  Geo.  II.,  c.  36,  S  4.)  {b)  Every 
house,  room,  or  other  place  opened  or  used 
for  public  entertainment  or  amusement,  or  for 
publicly  debating  on  any  subject  whatsoever, 
upon  any  part  of  the  Lord's  Day,  called  Sun- 
day, and  to  which  persons  are  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for 
money.  (21  Geo.  III.,  c.  49,  §  i.)  The  fol- 
lowing places  are  deemed  to  be  places  to  which 
persons  are  admitted  by  the  payment  of 
money,  although  money  is  not  taken  in  the 
name  of  or  for  admittance;  that  is  to  say,  any 
house,  room,  or  place:  (/)  At  which  persons 
are  supplied  with  tea,  coffee,  or  other  refresh- 
ments in  eating  or  drinking,  on  the  Lord's 
Day,  at  any  greater  price  than  the  common 
and  usual  prices  at  which  the  like  refresh- 
ments are  commonly  sold  upon  other  days 
thereat,  or  at  places  where  the  same  usually 
are  sold.  (21  Geo.  III.,  c.  49,  §  2.)  {ii)  Any 
house,  room,  or  place  opened  or  used  for  any 
of  the  purposes  aforesaid,  at  the  expense  of 
any  number  of  subscribers  or  contributors  to 
the  carrying  on  any  such  entertainment  or 
amusement,  or  debate,  on  the  Lord's  Day,  and 
to  which  persons  are  admitted  by  tickets  to 
which  the  subscribers  or  contributors  are  en- 
titled." 

Dancing  License. — ■  VVhe-e  dancing  is  not  the 
principal  part  of  a  public  entertainment,  even 
though  it  is  the  principal  part  of  a  particular 
performance  in  the  entertainment,  if  that  par- 
ticular performance  be  not  a  principal  part  of 
the  entertainment  a  dancing  license  is  not  re- 
quired by  25  Geo.  II.,  c.  36,  §  2,  referred  to 
stiprn  in  this  note.  Tay  -•.  Bigncll,  I  Cababe 
&  E.  112. 

Theatre  License,  under  6  &  7  Vict.,  c.  61,  2.  — 
Shelley  v.  Hethell,  12  Q.  B.  Div.  11,  53  L.  J.  M. 
C  16,  49  L.  T.  N.  S.  779,  32  W.  R.  276,  4S  J.  !'. 
244. 

Persons  Liable  under  the  English  Statutes 
regulating  places  of  entertainment. —  See  Rcid 
z/.  Wilson  (1895)  I  g.  B.  315,  04  L.  J.  M.  C.  60, 
71  L.  T.  N.  S.  739,  iS  Cox  C.  C.  5'). 

1.  Prohibition  of  "Unlawful  Game."~rrc- 
qucntly  statutes  prohibit  and  jjunish  the  per- 
mitting of  "  unlawful  games,"  or  of  certain 
specified  games  "  or  any  other  unlawful 
game."  In  such  a  case  the  common  law 
must  be  looked  to  in  order  to  determine  what 
games  arc  unlawful  within  the  meaning  of 
this  phrase.  In  Com.  t'.  Cioding,  3  Met.  (Mass.) 
130,  a  game  of  IjowIs  or  ninepins  was  held  an 
unlawful  game  within  the  meaning  of  a  stat- 


ute making  it  penal  for  any  unlicensed  per- 
son, for  hire  or  reward,  to  suffer  persons  to 
resort  to  any  house  or  building  used  or  occu- 
pied by  him,  "for  the  purpose  of  playing  at 
billiards,  cards,  or  dice,  or  any  other  unlawful 
game."  In  Com.  v.  Tilton,  8  Met.  (Mass.)  232, 
cockfighting  was  held  an  unlawful  game 
within  the  meaning  of  such  a  statute. 

2.  Disorderly  Inns.  —  Steph.  Dig.  Crim.  Law, 
art.  185;  I  Hawk.  P.  C,  c.  78,  §  i;  Bac.  Abr., 
tit.  Inns,  etc.,  (A);  U.  S.  v.  Coulter,  i  Cranch 
(C.  C.)  203;  U.  S.  V.  Columbus,  5  Cranch  (C. 
C.)  304;  U.  S.  7/.  Benner,  5  Cranch  (C.  C.)  347; 
State  V.  Mullikin,  8  Blackf.  (Ind.)  260.  See 
the  title  Inns  and  Innkeepers. 

In  Hall  V.  State,  4  Harr.  (Del.)  145,  it  was 
said.  "  The  keeper  of  an  inn,  tavern,  or 
house  of  entertainment,  who  conducts  himself 
in  such  a  manner,  either  in  the  entertainment 
of  travelers  or  other  persons,  or  in  permitting 
such  assemblages  in  or  about  his  house  on 
Sunday,  as  profanes  the  Lord's  Day,  or  vio- 
lates public  order  and  decorum,  or  shocks  the 
religious  sense  or  feelings  of  the  neighbor- 
hood, is  guilty  of  a  nuisance  at  common  law, 
and  mav  be  indicted,  fined,  imprisoned,  and 
his  house  suppressed;  according  to  the  aggra- 
vated nature  or  enormity  of  his  offense." 

Statutes  have  been  enacted  in  many  jurisdic- 
tions, regulating  inns  and  expressly  prohibit- 
ing their  conduct  in  such  a  way  as  to 
constitute  a  public  nuisance.  See  Com.  -■. 
Tilton,  8  Met.  (Mass.)  232. 

Houses  of  Private  Entertainment  arc  not  inns 
within  this  rule,  and  it  can  make  no  difference 
that  the  occupant  receives  pay  for  entertain- 
ment. For  this  reason,  to  permit  gaming  in  a 
house  of  private  entertainment,  not  a  common 
gaming  house,  is  not  a  common-law  nuisance. 
State  V.  Mathews,  2  Dev.  &  B.  L.  (19  N.  Car.) 
424. 

License.  —  A  license  to  keep  an  inn  or  tavern 
docs  not  protect  the  proprietor  against  indict- 
ment for  keeping  it  in  such  a  way  as  to  make 
it  a  disorderly  house.  U.  S.  -■.  Coulter,  i 
Cranch  (C.  C.)  203;  Slate  v.  Mullikin,  8 
Blackf.  (Ind.)  260.  See  supra,  this  section, 
/'■ffict  of  l.iceitsi'. 

3.  Annoyance  "Wholly  Inside.  —  "All  and  every 
one  of  the  citizens  have  a  right  to  demand 
enterlainn-icnt  of  .i  public  innkeeper,  if  they 
behave  themselves  and  arc  willing  and  able 
to  pay  for  their  fare.  And  as  all  have  a  right  to 
go  there  and  be  entertained,  they  arc  not  to  lie 
annoyed  there  by  disorder;  and  if  the  inn- 
keeper permits  it,  he  is  subject  to  be  indicted 
as  for  a  nuisance."    State  v.  Mathews,  2  Dev. 

B.  L.  (19  N.  Car.)  424. 
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be  shown  that  the  accused,  during  some  substantial  part  of  the  time  covered 
by  the  indictment,  had,  in  whole  or  in  part,  the  control  and  management  of 
the  premises.' 

2.  Inmates  and  Frequenters.  —  At  common  law  the  frequenters  of  a  disor- 
derly house,  ov  lodgers  in  a  bawdy  house,  arc  not  liable  for  the  maintenance 
of  the  nuisance,  if  they  are  not  the  keepers  of  the  house.'-*  But  they  are  guilty 
of  a  misdemeanor  if  guilty  of  open  and  notorious  lewdness.'*  And  they  are 
punished  in  some  jurisdictions  by  statute.* 

3.  Knowledge.  —  A  man  is  not  criminally  responsible  for  permitting  his 
house  to  be  used  for  purposes  of  prostitution,  or  other  unlawful  purposes, 
cither  at  common  law  or  under  the  statutes,  unless  he  knowingly  permits  it  to 
be  so  used."'*    But  active  participation  by  him  is  not  necessary.* 

4.  Keeping  for  Lucre  or  Gain.  —  It  has  repeatedly  been  held  that  to  make  out 
the  offense  of  keeping  a  bawdy  house,  or  house  of  ill  fame,  it  need  not  be 
alleged  or  proved  that  the  house  was  kept  for  lucre  or  gain,  unless  a  statute 
makes  this  a  necessary  element  of  the  offense.''    And  the  same  principle  would 


1.  Control  and  Management  by  the  Accused  — 

Alabama.  —  Toney  v.  State,  6o  Ala.  97. 

Florida.  —  King  v.  State,  17  Fla.  183. 

Kentucky.  —  See  Vowells  v.  Com.,  83  Ky. 
193;  Rhodes  v.  Com.,  12  Ky.  L.  Rep.  717. 

Maine.  —  See  State  v.  Frazier,  79  Me.  95. 

Massachusetts.  —  Com.  v.  Cobb,  120  Mass. 
356. 

Nebraska.  —  Drake  v.  State,  14  Neb.  536. 
Oklahoma.  —  Nelson   %>.  Territory,  5  Okla. 
512. 

Texas.  —  Moore  v.  State,  4  Tex.  App.  127; 
Sara  v.  State,  22  Tex.  App.  639;  Loraine  v. 
State,  22  Tex.  App.  640.  See  Erwin  v.  State, 
25  Tex.  App.  330;  Kimbrough  v.  State,  25 
Tex.  App.  397;  Rabb  v.  State,  (Tex.  App. 
1890)  13  S.  W.  Rep.  1000. 

Contract  to  Sell  Premises.  —  That  the  accused 
had  contracted  to  sell  the  premises  is  no  de- 
fense if  she  continued  to  control,  occupy,  and 
use  the  house  for  a  purpose  rendering  it  disor- 
derly.   Wright  -'.  State,  45  Neb  44. 

Admissibility  and  Sufficiency  of  Evidence.  —  As 
to  the  admissibility  and  sufficiency  of  the  evi- 
dence to  show  that  the  accused  was  the  keeper 
of  the  house,  see  infra,  this  title.  Evidence. 

2.  Residing  in  House.  —  On  a  prosecution  for 
keeping  a  bawdy  house,  it  is  not  enough  to 
show  that  the  accused  resided  in  the  house  for 
the  purpose  of  prostitution.  It  must  be  shown 
that  she  governed  or  managed,  or  aided  in  the 
government  and  management  of,  the  house. 
Toney  v.  State,  60  Ala.  97. 

"  Proof  that  the  defendant  lived  in  or  was 
an  inmate  of  a  house  of  prostitution  is  not 
sufficient  to  warrant  a  conviction  where  the 
indictment  or  information  is  for  keeping  such 
house.  The  keeping  is  an  essential  element 
of  the  offense,  and  by  '  keeping  '  is  meant 
having  the  government  of,  and  exercising 
control  and  direction  over,  the  house,  and  the 
conduct  of  the  inmates  thereof."  Nelson  v. 
Territory,  5  Okla.  512. 

Mere  residing  in  a  bawdy  house  is  not  an 
offense  at  common  law.  People  v.  Ah  Ho,  i 
Idaho  691;  Raymond  v.  People,  9  111.  App. 
344;  Moore  7'.  State,  4  Tex.  App.  128. 

3.  Open  and  Notorious  Lewdness.  —  Brooks  v. 
State,  2  Yerg.  (Tenn.)  482.  See  the  title  Lewd 
AND  Lascivious  Cohabitation  and  Conduct. 

4.  Statutes  —  Inmates  or  Lodgers.  —  In  some 


states  there  are  statutes  making  it  a  misde- 
meanor for  a  female  to  live  in  or  frequent  a 
house  of  ill  fame. 

A  statute  punishing  any  female  who  fre- 
quents or  lives  in  "  houses  "  of  ill  fame  ap- 
plies to  one  who  frequents  or  lives  in  a  house 
of  ill  fame,  as  the  singular  is  comprehended 
in  the  plural.  State  v.  Nichols,  83  Ind.  228, 
43  Am.  Rep.  66. 

Frequenters.  —  Weideman  v.  State,  4  Ind. 
App.  397. 

"Patrons."  — A  statute  punishing  any  per- 
son who  shall  "  patronize  "'  a  bawdy  house 
applies  to  "  those  who  go  there  in  the  charac- 
ter of  purchasers,  to  be  accommodated  and 
entertained  in  the  way  of  a  bawdy  house," 
and  does  not  include  the  inmates,  that  is,  the 
women  who  lodge  there.  But  it  would  no 
doubt  include  women,  not  inmates,  going 
there  for  the  purpose  of  prostitution.  Ray- 
mond v.  People,  9  111.  App.  344. 

Elsewhere  Treated.  —  See  the  title  Lewd  and 
Lascu  kius  Cohabitation  and  Conduct. 

5.  Knowledge  of  Unlawful  Use.  —  In  Drake  z/. 
State,  14  Neb.  536,  a  statute  declared  it  an 
offense  for  any  person  to  permit  his  house  to 
be  used  or  occupied  as  a  house  of  ill  fame.  It 
was  held  that  to  convict  the  owner  of  a  house, 
under  the  statute,  it  was  necessary  to  prove 
not  only  that  he  was  the  owner  of  the  house 
and  that  it  was  occupied  as  a  house  of  ill 
fame,  but  also  that  he  knowingly  permitted  it 
to  be  so  occupied.  See  also  Reg.  z'.  Newton, 
II  Ont.  Pr.  Rep.  98;  Padgett  7'.  State,  68  Ind. 
46;  State  V.  Wells,  46  Iowa  662;  State  v. 
Schaffer,  74  Iowa  704.  And  see  infra,  tl.is 
section,  Lessors  ajid  Lessees. 

6.  Solicitation  and  Request.  —  On  a  prosecu- 
tion for  keeping  a  house  of  ill  fame,  resorted 
to  for  the  purpose  of  prostitution,  it  is  not 
necessary  to  show  that  the  unlawful  practices 
were  carried  on  at  the  defendant's  solicitation 
and  request;  but  it  is  sufficient  to  show  that 
they  were  carried  on  with  his  knowledge. 
State  -'.  Schaffer,  74  Iowa  704. 

Evidence  of  Knowledge.  —  As  to  the  admissi- 
bility and  sufficiency  of  the  evidence  to  show 
knowledge,  see  infra,  this  title,  Evidence. 

7.  Lucre  or  Gain  Not  Necessary  —  Bawdy 
Houses  —  Alabama.  —  Sparks  v.  State,  59  Ala. 
82. 
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generally  apply  in  other  cases,  unless  a  statute  expressly  requires  sucl:  a 
motive.* 

5.  Aiding  and  Abetting.  —  It  is  not  necessary  that  the  accused  shall  have 
been  the  owner  or  proprietor  of  the  house,  to  render  him  guilty.  Any  person 
who  aids  or  abets  another  in  keeping  a  disorderly  house  is  guilty  as  a  principal 
of  maintaining  a  common  nuisance,  for  in  misdemeanors  all  are  principals  — 
the  procurer,  the  accessory  before  the  fact,  and  the  aider  and  abetter.* 

6.  Lessors  and  Lessees  —  a.  Liability  OF  Lessors. — If  the  owner  of  a 
house  leases  it  to  another  for  the  purpose  of  keeping  a  bawdy  or  otherwise 
disorderly  house,  or  afterwards  encourages  or  participates  in  the  keeping  of 
the  same,  or,  by  the  great  weight  of  authority,  if  he  leases  it  with  knowledge 
that  it  is  to  be  so  kept,  he  is  guilty  of  a  misdemeanor  at  common  law.^  In 


Georgia.  —  Scarborough  v.  State,  46  Ga.  26. 

Iowa.  —  State  v.  Clark,  78  Iowa  492;  State 
V.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 

Maine.  — State  v.  Homer,  40  Me.  438. 

Massachusetts.  —  Com.  v.  Ashley,  2  Gray 
(Mass.)  356;  Com.  v.  Wood.  97  Mass.  225. 

New  Hampshire.  —  State  v.  Bailey,  2i  N.  H. 
343- 

Utah.  —  People  v.  Hampton,  4  Utah  258. 

Vermont.  —  State  v.  Ni.xon,  18  Vt.  70,  46 
Am.  Dec.  135. 

"  We  do  not  see,"  said  the  Georgia  court, 
speaking  of  the  statutory  offense  of  keeping  a 
lewd  house,  "  that  the  evil  is  any  way  in- 
creased or  lessened  by  the  additional  fact  that 
a  profit  is  made  of  the  business.  The  evil 
consists  in  the  moral  guilt  of  conniving  at  and 
encouraging  such  practices,  and  in  the  scandal 
and  outrage  upon  the  decency  and  virtue  of 
the  community;  and  if  one  keeps  such  a  house 
merely  for  the  gratification  of  his  own  vicious 
propensities,  himself  and  his  house  are  and 
ought  to  be  just  as  much  a  nuisance  and  a 
stench  in  the  nostrils  of  a  community  as 
though  it  were  for  a  profit."  Scarborough  v. 
State,  46  Ga.  26. 

1.  Other  Disorderly  Houses.  —  State  v.  Bailey, 
21  .v.  H.  343. 

2.  Aiders  and  Abetters  —  Dakota.  —  See  Ter- 
ritory V.  Stone,  2  Dakota  155. 

Georgia.  — Clifton  v.  State,  53  Ga.  241. 

Illinois.  — Stevens  v.  People,  67  111.  5S7. 

Kentucky.  —  Ross  v.  Com.,  2  B.  Mon.  (Ky.) 
417;  Harlow  v.  Com.,  11  Bush  (Kv.)  610; 
Com.  V.  Kellar,  8  Ky.  L.  Rep.  537. 

Maryland.  —  Smith  v.  State,  6  Gill  (Md.)  425. 

Massachusetts.  —  Com.  t.  Harrington,  3  Pick. 
(Mass.)  26;  Com.  v.  Gannett,  i  Allen  (Mass.) 
7,  79  Am.  Dec.  693;  Com.  -'.  Kimball,  105 
Mass.  465;  Com.  v.  Maroney,  105  .Mass.  .167, 
note. 

Michigan.  —  People  v.  Wright,  90  Mich.  f6_'. 
.  Neiv  Hampshire.  — State  v.  McGregor,  41  N. 
H.  407. 

New  Jersey.  — State  v.  Williams,  30  N.  J.  L. 
102. 

New  York.  —  People  v.  Erwin,  4  Den.  (N. 
Y.)  I2g;  Lowenstein  v.  People,  54  Barb. 
(N.  Y.)  299. 

Control  Not  Necessary. —  It  is  not  necessary, 
in  order  to  charge  a  defendant  with  guilt  for 
keeping  a  disorderly  house,  that  it  be  made  to 
appear  that  he  had  the  power  to  suppress  the 
mischief.  If  he  participated  with  others  in 
conducting  the  place  in  a  manner  obnoxious 
to  the  criminal  laws,  and  lent  his  aid  to  main- 


taining it,  the  law  charges  him  with  guilt  as  a 
principal  offender.  Engeman  v.  State,  54  N.  J. 
L.  257. 

Statutes.  —  Where  a  statute  supersedes  the 
common  law,  and  in  terms  only  applies  to  the 
"  owner,  lessee,  or  tenant,"  a  prosecution  for 
keeping  a  disorderly  house  cannot  be  main- 
tained unless  it  be  alleged  and  proved  that  the 
accused  was  owner,  lessee,  or  tenant.  Lamar 
V.  State,  30  Tex.  App.  693;  Mitchell  v.  State, 
34  Tex.  Crim.  Rep.  311. 

3.  Benting  for  Purpose  of  Disorderly  House,  or 
with  knowledge  that  the  house  will  be  so  used' 
— Alabama.  —  Campbell  v.  State,  55  Ala.  89; 
Cahn  V.  State,  110  Ala.  56,  citim;  5  Am.  and 
Eng.  Encvc.  of  Law  (ist  ed.)  699. 

Connecticut.  —  McAlister  v.  Clark,  33  Conn. 
91. 

Illinois.  —  See  Stevens  -'.  People,  67  111.  587. 

Kentucky.  —  Ross  v.  Com.,  2  B.  Mon.  (Ky.) 
417;  Harlow  7/.  Com.,  II  Bush  (Ky.)  610;  Com. 
V.  Kellar,  8  Ky.  L.  Rep.  537;  Rhodes  v.  Com., 
10  Ky.  L.  Rep.  722,  15  Ky.  L.  Rep.  333;  Ford 
V.  Com.,  II  Ky.  L.  Rep.  860. 

Maryland.  —  Smith  v.  State,  6  Gill  (Md.)  425. 

Massachusetts.  — Com.  v.  Harrington,  3  Pick. 
(Mass.)  26. 

Missouri.  —  State  v.  Lewis,  5  Mo.  App.  465. 

N^ew  Jersey.  —  State  v.  Williams,  30  K.  J.  L. 
102;  Troutman  v.  State,  49  N.  J.  L.  33.  See 
Engeman  v.  State,  54  N.  J.  L.  257. 

Pennsylvania .  —  Com.  v.  Johnson,  (Pa.)  2 
Am.  L.  J.  359. 

Rhode  Island.  —  State  -'.  Smith,  15  R.  1.  24. 

Texas.  —  Sec  Albcrtson  <•.  State,  5  Tex. 
App.  89;  Marsan  -'.  French,  (i\  Tex.  173.  48 
Am.  Rep.  272. 

In  New  York  it  was  at  first  held  that  an  in- 
dictment would  not  lie  against  the  lessor  in  such 
a  case.  Brockway  v.  People,  2  Hill  (K.  Y.)  55S. 
But  this  decision  was  afterwards  overruled, 
and  the  law  was  established  as  stated  in  the 
text.  People  <■.  Erwin.  4  Den.  (N.  Y.)  129; 
Lowenstein  v.  People,  54  Barb.  (N.  Y.)  299. 

Subsequently  the  law  was  so  declared  by 
statute.  See  People  Wailach,  (Supreme  Ct.) 
15  N.  Y.  Supp.  226;  People  v.  O'Melia,  (Su- 
preme Ct.)  22  N.  Y.  Supp.  465. 

In  Tennessee  the  doctrine  that  the  mere  leas- 
ing of  a  house  with  knowledge  that  it  is  to  be 
used  as  a  bawdy  house  is  a  misdemeanor  at 
common  law  is  not  recognized.  A  distinction 
is  there  made  between  mere  knowledge  and  an 
actual  intent  to  aid  in  the  unlawful  purpose. 
The  latter  is  indictable,  but  the  former  is  not. 
State  7).  Whcatlcy,  4  Lea  (Tenn.)  230.  Com- 
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some  states  statutes  have  been  enacted  to  the  same  effect.* 

Keason  of  Responsibility.  —  At  common  law  the  Hability  of  the  lessor  in  such  a 
case  results  from  the  principle  referred  to  above,  that  one  who  excites, 
encourages,  or  aids  another  to  commit  a  misdemeanor  is  himself  guilty  as  a 
principal.* 

b.  Knowledge  OR  Participation  Necessary. —  If  the  lessor  does  not 
know  the  purpose  of  the  lessee  at  the  time  of  the  lease,  and  does  not  after- 
wards encourage  or  participate  in  his  unlawful  use  of  the  premises,  he  is  not 
guilty,  unless  made  so  by  statute,  and  mere  failure  to  prosecute  or  expel  the 
tenant  is  not  alone  sufficient  to  render  him  so.-"* 

c.  Statutes  Against  "  Permitting,"  "  Suffering,"  etc.  —  This  rule, 
however,  is  to  some  extent  changed  by  statute.  In  a  number  of  states 
statutes  have  been  enacted  punishing  one  who  "permits"  or  "suffers"  his 
premises  to  be  used  as  a  bawdy  house,  house  of  ill  fame,  gaming  house,  etc. 


pare  Childress  -'.  Nashville,  3  Sneed  (Tenn.) 
347- 

Letting  to  Lodgers.  —  On  an  indictment  for 
keeping  a  house  of  ill  fame,  where  it  appeared 
that  the  defendant  owned  the  house,  lived  in 
it  as  its  mistress,  and  let  rooms  to  female 
lodgers,  who  used  them  for  purposes  of  prosti- 
tution, it  was  held  proper  to  charge  that  she 
was  guilty  if  she  let  her  rooms  to  prostitutes 
for  prostitution,  or  knowingly  permitted  them 
to  be  used  and  resorted  to  for  that  purpose, 
though  the  occupants  were  merely  boarders  or 
lodgers,  and  were  not  employed  to  ply  their 
□  usiness  by  her  as  mistress  of  the  house. 
State  7'.  Smith,  15  R.  I.  24. 

Elsewhere  Treated.  —  As  to  the  liability  of  the 
lessor  when  the  premises  are  used  for  illegal 
liquor  traffic,  see  the  title  Intoxicating 
Liquors. 

1.  Statutes.  —  State  v.  Abrahams,  6  Iowa 
117,  71  Am.  Dec.  399;  State  v.  Potter,  30  Iowa 
587;  People  V.  Saunders,  29  Mich.  269;  People 
T.  Wallach,  (Supreme  Ct.)  15  N.  Y.  Supp.  226; 
People  V.  O'Melia,  (Supreme  Ct.)  22  N.  Y. 
Supp.  465. 

Letting  for  Unlawful  Purpose  —  Actual  Use.  — 

It  has  been  said  that,  under  a  statute  prohibit- 
ing and  punishing  the  leasing  of  a  house  for 
tlie  purpose  of  prostitution  and  lewdness,  the 
crime  is  complete  at  the  time  of  the  letting  for 
such  purpose,  and  it  is  not  necessary  to  show 
that  it  was  afterwards  actually  used  for  such 
purpose.  People  v.  Saunders,  29  Mich.  273. 
But  there  are  decisions  to  the  contrary.  Ross 
V.  Com.,  2  B.  Men.  (Ky.)  417;  Bourlier  v. 
Com.,  10  Ky.  L.  Rep.  154. 

Prior  Conviction  of  Tenant  —  Ordinance  or 
Statute, —  Under  an  ordinance  (and  the  same 
would  be  true  of  a  statute)  authorizing  prose- 
cution of  the  owner  of  a  house  on  conviction 
of  his  tenant  for  keeping  a  disorderly  house, 
and  notice  thereof,  no  prosecution  can  be 
maintained  against  the  owner  until  after  con- 
viction of  the  tenant  and  due  notification. 
Baton  Rouge  v.  Cremonini,  36  La.  Ann.  247. 

2.  Reason  of  Lessor's  Responsibility.  —  "  It 
cannot  be  denied  that  the  keeper  of  a  house  of 
this  description  may  be  indicted  at  common 
law,  and  surely  he  who  leases  to  another  a 
house,  with  the  intent  of  its  being  so  used,  is 
particeps  criminis,  an  aider  and  abettor  in  the 
misdemeanor."  Smith  v.  State,  6  Gill  (Md.) 
425. 

"  If  [the  landlord]  is  active  in  advising  the 


keeping  of  the  house  in  a  disorderly  manner, 
or  in  aiding  and  assisting,  or  gives  his  con- 
sent and  approbation  to  its  being  so  kept,  he 
becomes  a  participant  in  the  acts  characterized 
by  the  criminal  law  as  disorderly."  State  v. 
Williams,  30  N.  J.  L.  102.  See  Com.  v.  Har- 
rington, 3  Pick.  (Mass.)  26. 

3.  Knowledge  or  Participation  Necessary  — 
Alabama.  —  Campbell  v.  State,  55  Ala.  8g. 

Connecticut.  —  McAlister  v.  Clark,  33  Conn. 
91. 

Iowa.  —  State  v.  Abrahams,  4  Iowa  541, 
6  Iowa  117,  71  Am.  Dec.  399;  State  v.  Pearsall, 
43  Iowa  630. 

Kentucky.  —  Frederick  v.  Com.,  4  B.  Mon. 
(Ky.)  7;  Rhodes  v.  Com.,  (Ky.  1886)  7  Crim. 
L.  Mag.  794,  7  Ky.  L.  Rep.  520. 

Maine.  —  State  v.  Frazier,  79  Me.  95. 

Michigan.  —  People  v.  Saunders,  29  Mich. 
273- 

Missouri.  —  State  v.  Leach,  50  Mo.  535. 
New  Jersey.  —  State  v.  Williams,  30  N.  J.  L. 
102. 

Ohio.  —  Crofton  v.  State,  25  Ohio  St.  249. 

In  State  v.  Williams,  30  N.  J.  L.  102,  it  was 
said:  "To  justify  a  conviction  of  a  landlord  who 
rents  to  a  tenant  a  place  kept  as  a  disorderly 
house,  the  evidence  should  clearly  show  that, 
at  the  time  of  leasing,  the  landlord  knew 
the  purposes  for  which  or  the  mode  in  which 
the  house  was  to  be  kept.  The  mere  fact  of 
his  being  landlord  of  a  disorderly  house,  and 
receiving  the  rent  of  it  earned  by  the  keeper, 
is  not  enough.  He  should  not  be  held  as  a 
participator  in  the  crime  of  his  tenant,  merely 
because  he  does  not  remonstrate  with  or 
threaten  him  with  expulsion  if  he  does  not 
control  his  house  in  accordance  with  the 
law." 

In  State  v.  Pearsall,  43  Iowa  630.  it  was  held 
that  evidence  that  the  owner  of  a  house  kept 
as  a  house  of  ill  fame  by  the  tenant  knew  that 
it  was  so  kept  and  was  in  the  habit  of  spend- 
ing a  part  of  his  time  there,  was  not  alone 
sufficient  to  show  that  he  was  guilty  as  a 
keeper  of  the  house. 

Failure  to  Expel  for  Nonpayment  of  Rent.  — 
The  mere  power  of  the  landlord  to  expel  his 
tenanl  by  summary  proceedings  for  nonpaj^- 
ment  of  rent  according  to  the  terms  of  the  let- 
ting, although  connected  with  the  failure  to 
avail  himself  of  it  when  the  house  has  been 
disorderly,  does  not  of  itself  make  him  respon- 
sible. State  V.  Williams,  30  N.  J.  L.  102. 
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Some  of  the  courts  have  construed  such  statutes  strictly,  and  require  some- 
thing more  than  mere  failure  to  interfere  on  the  part  of  a  lessor.*  Others 
give  the  words  their  ordinary  meaning,  and  hold  that  a  lessor's  failure  to 
interfere  and  prohibit,  when  he  has  knowledge  of  such  use,  will  render  him 
guilty.* 

d.  Renewal  \vith  Knowledge  of  Use.  —  It  has  been  held  in  Englafid 
that  renewal  of  a  lease  or  term,  even  when  the  term  is  from  week  to  week, 
does  not  render  the  landlord  guilty,  though  he  may  know  that  the  tenant  is 
conducting  the  place  as  a  disorderly  house.*  This,  however,  is  doubtful.  At 
any  rate,  the  jury  would  be  justified  in  inferring  procurement  and  sanction  so 
as  to  find  him  guilty.* 


1.  "  Permitting  "  or  "  Suffering  "  Unlawful  Use 
of  Premises  —  Mere  Noninterference  Not  Enough. 

—  In  State  v.  .Abrahams,  4  Iowa  541,  under  a 
statute  punishing  a  person  for  leasing  a 
house  knowing  that  the  lessee  intends  to  use 
it  for  purposes  of  prostitution  or  lewdness,  or 
for  "  knowingly  permitting  "  such  use  by  the 
lessee,  it  was  held  that  a  lessor  who  has  leased 
a  house  without  knowledge  of  an  intention  to 
use  it  for  such  purpose,  and  who  afterwards 
knows  that  it  is  being  so  used,  is  not  guilty 
merely  because  he  makes  no  effort  to  prohibit 
or  prevent  such  use,  where  the  only  mode  in 
which  he  can  prevent  it  is  by  a  legal  prosecu- 
tion. "  It  is  true,"  said  the  court,  "  that  a 
failure  to  prohibit  may  be  said  to  amount  to  a 
license  or  permission  to  do  a  particular  act; 
and  in  this  sense  the  word  '  permit  '  is  some- 
times used.  But  this  is  believed  tn  be  its 
secondarv  rather  than  its  primary  significa- 
tion. When  thus  used  it  implies  that  the  party 
has  it  in  his  immediate  power  to  prevent  the 
act  or  thing;  and  having  failed  to  prohibit  the 
same,  it  may  well  and  safely  be  concluded 
that  he  permitted  it.  When,  however,  as  in 
the  case  before  us,  the  offense  on  the  part  of 
those  keeping  the  house  could  only  be  prohib- 
ited by  a  legal  prosecution;  and  where  the 
occupants  could  in  no  sense  be  said  to  be  so 
far  under  the  control  of  the  lessor,  as  that  his 
mere  dissent  or  order  would  amount  to  a  pro- 
hibition, we  cannot  believe  that  his  failure  to 
act,  or  to  prohibit,  would  amount  to  a  permis- 
sion. To  make  the  party  liable  under  this 
statute,  there  must  be  on  his  part  a  consent  to 
such  use,  either  expressly  given  or  given  by 
his  silent  acquiescence."  See  to  the  same 
effect  State  v.  Abrahams,  6  Iowa  117,  71  Am. 
Dec.  399;  Crofton  r'.  State,  25  Ohio  St.  249. 

2.  Other  Courts  Have  Construed  Such  Statutes 
with  Less  Strictness,  and  li:irc  held  tliat  utidcr 
a  statute  punishitig  one  who  permits  his  build- 
ing 10  be  used  as  a  bawdy  house,  or  for  other 
unlawful  purposes,  mere  failure  of  the  owner 
of  a  house  to  interfere  when  he  knows  it  is 
being  used  unlawfully  is  enough  to  make  him 
guilty.  Territory  v.  Stone,  2  Dakota  155.  It 
was  said  in  this  case:  "  In  order  to  protect 
society  and  to  shield  public  morals,  it  is  but 
reasonable  that  every  owner  of  a  building 
should  so  control  his  property  as  not  to  allow 
or  suffer,  or  to  permit  its  use  and  occupation 
for  lewd,  obscene,  or  other  prohibited  pur- 
poses. The  owner  along  with  his  rights  has 
also  public  duties  to  perform.  If  he  so  allows 
or  suffers  his  property  to  be  used,  by  the  law 
as  well  as  in  ethics  he  becomes  a  principal 
mover  and  a  regular  participant  in  the  public 
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offense.  In  regard  to  this  law,  the  owner 
who,  having  knowledge,  can  and  does  not  for- 
bid or  prevent,  might  safely  be  deemed  to 
have  permitted  it.  Therefore,  when  viewed 
in  the  light  of  this  usual  acceptation  and  com- 
mon import  of  the  woid,  if  the  defendant  were 
the  owner  and  had  control,  and  if  he  had 
knowledge  of  the  illegal  use,  and  yet  if  he 
remained  passive  without  wholly  approving 
or  consenting,  but  failed  to  interfere  so  as  to 
forbid  or  prevent,  he  should  be  considered, 
without  other  proof,  as  permitting  the  build- 
ing to  be  so  used.  His  mere  inaction  in  these 
regards  would,  it  seems,  under  such  circum- 
stances, be  deemed  suflicient,  in  the  absence' 
of  all  other  evidence  of  consent  or  permis- 
sion."   See  also  Graeter     State,  105  Ind.  271. 

In  Com.  V.  Adams,  109  Mass.  344,  it  was 
held  that  an  indictment  under  a  statute  pun- 
ishing any  one  who,  without  a  license,  should 
keep  or  suffer  to  be  kept  in  a  house,  etc.,  by 
him  actually  occupied  or  owned,  a  table  for 
playing  at  billiards  for  hire,  gain,  or  reward, 
was  sustained  by  evidence  that  the  accused 
fitted  up  a  room  in  his  building  with  a  billiard 
table,  and  let  it  and  the  table  for  a  weekly  rent 
to  a  tenant  in  whose  possession,  with  the  de- 
fendant's knowledge,  the  table  was  used  for 
playing  at  billiards  for  hire,  gain,  or  reward, 
without  any  license. 

Illegal  Liquor  Traffic.  —  There  are  such  stat- 
utes with  respect  to  permitting  premises  to  be 
used  for  illegal  liquor  traffic.    See  the  title 

iNTOXIC.V'l  INd  Ll<,)l  ORS. 

Evidence  of  Knowledge.  —  People  v.  Wallach, 
(Supreme  Ct.)  15  N.  Y.  Supp.  226.  See  infra, 
this  title,  /■'.tIi/i-iici-. 

Occupancy  of  Adjoining  House.  —  On  a  prose- 
cution for  leasing  a  house  to  be  used  as  a  dis- 
orderly house,  or  permitting  it  to  be  so  used, 
it  may  be  shown  that  the  accused  lived  in  an 
adjoining  house  during  such  use,  for  the  pur- 
pose of  sho'-'ing  knowledge  on  his  part. 
Forbes      State,  35  Tex.  Crim.  Rep.  24. 

3.  Renewal  with  Knowledge  of  Use.  —  See 
Steph.  Dig.  Crim.  Law,  art.  178;  Keg.  -•.  Bar- 
rett, 9  Co.\  C.  C.  255,  I  Leigh  &  C.  263;  Reg.  -■. 
Stannard,  i  Leigh  &  C.  349.  These  two  cases 
arc  ably  criticised  in  i  Russell  on  Crimes 
449- 

4.  As  Evidence  of  Procurement  and  Sanction.  — 

In  State  t.  Williams,  30  N.  J.  L.  102,  it  was 
said  by  Whelplcy,  C.  J.:  "  If  the  landlord 
rents  for  a  year,  and  the  house  during  the  year 
is,  with  the  knowledge  of  the  landlord,  kept 
in  a  disorderly  manner,  so  as  to  be  indictable, 
and  notwithstanding  this  knowledge  he  rent-; 
to  the  same  tenant  for  another  year,  this  will 
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(■.  Liability  of  Lessees.  — Of  course  lessees  of  a  house  are  responsible 
if  thcv  keep  it  or  sublet  it  for  purposes  rendering  it  disorderly.* 

7.  Principal  and  Agent,  and  Master  and  Servant  —  Principals  and  Masters.  —  One 

who  employs  another  to  manage  and  conduct  a  bawdy,  gaming,  or  otherwise 
disorderly  house,  is  indictable  as  the  keeper  thereof,  equally  as  if  he  had  con- 
ducted it  himself.'-* 

Agents  and  Servants. — -On  the  other  hand,  one  who  keeps  a  disorderly  house 
cannot  escape  liability  on  the  ground  that  he  was  merely  an  agent  or  servant 
of  some  one  else,^  and  the  same  is  true  of  an  agent  who  knowingly  leases  a 
building  for  use  as  a  disorderly  house.* 

Managers.  — ■  By  statute  in  some  jurisdictions  the  manager  or  person  having 
the  care  and  government  of  a  disorderly  house  is  expressly  declared  the  keeper, 
and  punishable  as  such,  though  not  in  fact  the  real  owner  or  keeper.''  In  the 
absence  of  such  a  statute  the  law  would  be  the  same.* 

8.  Partners.  —  When  one  member  of  a  partnership  conducts  the  business  in 
such  a  way  as  to  render  the  house  disorderly  and  a  nuisance,  the  other  part- 
ners are  criminally  liable  if  they  have  knowledge  of  the  fact,  and  participate 


in  most  cases  be  strong  evidence  to  charge  the 
landlord  with  procuring  the  house  to  be  so 
kept."  And  it  was  said  by  Elmer,  J.:  "  The 
continual  receipt  of  rent,  and  a  persistence  in 
enlarging  the  term  of  a  disorderly  tenant,  who 
earns  the  means  of  paying  the  rent  by  miscon- 
duct visible  to  the  landlord,  may  amount  to 
very  satisfactory  evidence  that  he  did  in  fact 
procure  and  sanction  the  disorderly  conduct." 
See  also  Campbell  v.  State,  55  Ala.  89;  Cahn 
V.  State,  110  Ala.  56;  State  v.  Frazier,  79  Me. 
95- 

And  see  Marsan  p.  French,  61  Tex.  173,  48 
Am.  Rep.  272,  wherein  it  was  held  that  he  who 
knows  that  a  dwelling  house  owned  by  him  is 
used  as  a  place  for  prostitution,  that  the  sole 
purpose  of  its  occupancy  is  to  keep  a  house  of 
prostitution,  and  who,  with  this  knowledge, 
continues  from  month  to  month  to  rent  it  and 
permit  such  occupancy,  must  be  held  to  rent 
the  property  "  to  be  used  "  for  a  place  of  pros- 
titution. 

1.  Liability    of    Lessees  —  Under    Statutes. — 

Under  a  statute  punishing  any  one,  "  being  the 
owner  or  proprietor  of  any  house,"  who  shall 
rent  or  lease  the  premises  for  gaming,  or  who 
shall  knowingly  permit  the  same  to  be  used 
for  such  purpose,  a  tenant  or  lessee  may  be 
convicted.    Poteete  v.  State,  72  Ala.  558. 

2.  Principals  and  Masters.  —  Wilson  v.  Stewart, 
3  B.  &  S.  913,  113  E.  C.  L.  913,  9  Jur.  N.  S. 
1130;  Hipes  V.  State,  73  Ind.  39;  State  v. 
McGregor,  41  N.  H.  407.  See  the  title  Intoxi- 
cating Liquors.  And  see  generally  the  titles 
Agency,  vol.  i,  p.  930;  Criminal  Law,  vol.  8, 
p.  274. 

3.  Liability  of  Agent  or  Servant  — England.  — 
Wilson  V.  Stewart,  3  B.  &  S.  913,  113  E.  C.  L. 
913,  9  Jur.  N.  S.  1130. 

Illinois.  —  Stevens  v.  People,  67  111.  587. 

Massachttsctts.  —  Com.  v.  Kimball,  105  Mass. 
465;  Com.  V.  Maroney,  105  Mass.  467,  note; 
Com.  V.  Dowling,  114  Mass.  259;  Com.  v. 
Burke,  114  Mass.  261. 

New  Hanipshire.  —  State  v.  McGregor,  41  N. 
H.  407. 

Rhode  Island.  —  State  v.  Marchant,  15  R.  I. 
539- 

Vermont.  —  State  v.  Dow,  21  Vt.  484. 

In  Stevens  v.  People,  67  111.  587,  it  was  held 
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that  a  person  having  charge  or  general  super- 
intendence of  a  common  gaming  house,  though 
not  the  proprietor,  nor  a  lessee,  nor  directly 
interested  in  the  profits,  was  the  keeper  within 
the  meaning  of  the  Illinois  statute.  "  In  con- 
sonance with  the  principle  of  the  authorities," 
it  was  said,  "  and  agreeably  to  the  definition 
of  the  term  '  keeper  '  as  given  by  lexicogra- 
phers, we  are  of  opinion  that  if  the  defendant 
had  the  general  superintendence  and  charge, 
though  but  as  an  employee,  of  the  gaming 
house  in  question,  and  of  the  gaming  there 
carried  on,  he  might  be  regarded  as  the  keeper 
of  the  house,  or,  at  least,  that  he  so  efficiently 
aided  and  abetted  in  the  commission  of  the 
offense  of  keeping  the  house,  that  he  might  be 
rightly  convicted  of  such  offense." 

4.  Lease  by  Agent.  —  One  who  has  the  con- 
trol of  premises,  and  knowinglj'  rents  a  build- 
ing thereon  for,  and  permits  it  to  be  used  as, 
a  house  of  prostitution,  cannot  screen  himself 
from  punishment  by  showing  that  he  did  not 
own  the  premises,  but  rented  the  same  and 
collected  the  rents  merely  as  agent  for  the 
owner.  Lowenstein  -'.  People,  54  Barb.  (N. 
Y.)  299.  And  see  State  v.  Frazier,  79  Me.  95; 
Troutman  v.  State,  49  N.  J.  L.  33. 

Statutes.  —  Under  a  statute  punishing  the 
"  owners,  lessees,  and  tenants  "  of  disorderly 
houses,  a  mere  servant  of  the  owner  of  such  a 
house,  who  is  taking  care  of  the  place,  cannot 
be  punished.  Mitchell  State,  34  Tex. 
Crim.  Rep.  311.  And  see  Lamar  v.  State,  30 
Tex.  App.  693.  Compare  Flynn  v.  State,  35 
Tex.  Crim.  Rep.  220. 

5.  Managers  —  English  Statutes.  —  In  England 
under  the  statutes,  any  person  who  appears, 
acts,  or  behaves  as  master  or  mistress,  or  as 
the  person  having  the  care,  government,  or 
management  of  any  disorderly  house,  is  to  be 
deemed  and  taken  to  be  the  keeper  thereof, 
and  is  liable  to  be  prosecuted  and  punished  as 
such,  although  in  fact  he  is  not  the  real  owner 
or  keeper  thereof.  25  Geo.  II.,  c.  36,  §  S;  21 
Geo.  III.,  c.  9,  §  2;  Steph.  Dig.  Crim.  Law, 
art.  178. 

6.  In  the  Absence  of  Statute.  —  See  Jacobi  v. 
State,  59  Ala.  71;  Stevens  v.  People,  67  111. 
587.    And  see  supra,  this  section.  Aiding  and 
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or  consent ;  *  but  if  they  have  no  such  knowledge,  or  there  is  no  such  consent 
or  participation,  they  are  not  Hable.  unless  made  so  by  statute.* 

9.  Husband  and  Wife. — A  Married  Woman  may  be  indicted  for  keeping  a  dis- 
orderly house,  either  at  common  law  or  under  the  statutes,  whether  she  keeps 
it  with  her  husband  or  not ;  and  it  makes  no  difference  that  the  husband  owns 
the  house.*  In  the  case  of  a  bawdy  house  the  general  principle  that  when  a 
married  woman  is  charged  with  the  commission  of  a  crime  in  the  presence  of 
her  husband  she  is  presumed  to  have  acted  under  coercion  by  him,  and  is 
excused  unless  the  presumption  is  rebutted,  does  not  apply.* 

The  Husband,  on  the  other  hand,  is  liable  for  keeping  a  disorderly  house,  not- 
withstanding the  house  may  be  the  property  of  his  wife,  and  the  Married 
Woman's  Acts,  giving  married  women  their  property  free  from  the  control  of 
their  husbands,  can  make  no  difference.** 

V.  Evidence  —  1.  Competency  of  Evidence  —  n.  Reputatiox  OF  House. — 
A  number  of  the  courts  ha\  e  held  that  on  a  prosecution  for  keeping  a  disor- 
derly house,  or  permitting  a  house  to  be  used  in  such  a  way  as  to  make  it  dis- 
orderly, evidence  of  the  general  reputation  of  the  house  is  admissible  as  tending 
to  prove  the  fact  that  it  was  disorderly.® 

the  pillory  with  him  for  keeping  a  bawdy 
house,  for  this  is  an  offense  as  to  the  govern- 
ment of  the  house,  in  which  the  wife  has  a 
principal  share,  and  also  such  an  offense  as 
may  generally  be  presumed  to  be  managed  by 
the  intrigues  of  her  sex."  i  Hawk.  P.  C,  c. 
I,  §  12. 

5.  Liability    of  Husband  —  Wife's    House.  — 

Com.  7'.  Wood,  97  Mass.  225.  In  this  case  it 
was  held  that  a  man  is  liable  to  indictment  for 
keeping  a  house  of  ill  fame,  if  he  lives  in  the 
house  and  exercises  acts  of  control  and  man- 
agement, though  the  house  is  owned  by  his 
wife,  and  she  also  lives  in  it,  carries  on  the 
business,  and  receives  all  the  profits.  And  it 
was  further  held  that  his  liability  under  such 
circumstances  is  not  affected  by  the  Married 
Woman's  Acts.  See  also  Hunter  v.  State,  14 
Ind.  App.  683 

And  see,  as  to  the  liability  of  a  man  for  per- 
mitting open  and  notorious  lewdness  by  his 
wife  and  daughters,  Scarborough  z'.  Stale,  46 
Ga.  26 

Permitting  Use  of  Wife's  Property.  —  Since 
under  the  laws  of  Vrxtis  a  husband  has  the 
control  of  the  wife's  separate  property,  it  has 
been  held  no  defense  on  a  prosecution  against 
a  man  for  knowingly  permitting  a  building  to 
be  kept  as  a  disorderly  house,  that  it  was  his 
wife's  separate  property.  Willis  -■.  Stale,  34 
Tex.  Crim.  Rep.  14S. 

6.  Evidence  of  Reputation  Held  Admissible  — 
DakoUj.  —  Territory  v.  Chartrand,  1  Dakota 
309;  Territory  v.  Stone,  2  Dakota  155. 

/■'lorida.  —  King  -■.  State,  17  Fla.  1S3. 
Ceort^ia.  —  Hogan  v.  Stale,  76  Ga.  §2. 
Idaho.  —  Peo[)le  7'.  Buchanan,  i  Idaho  OSS; 
Territory  <■.  Howen,  2  Idaho  607. 

Iiidiniia.  —  Belts  Slate,  93  Ind.  37?; 
VVhiilock  V.  State,  4  Ind.  App.  432. 

I.fltthiaita.  —  Slate  <■.  Mack,  41  l.a.  .'\nn. 
1079;  State  V.  West,  46  La.  Ann.  kkm). 

/I//V O'Brien  People,  2S  Mich. 
213;  People  V.  (iastro,  75  Mich.  127. 

Afiiiiicsola.  —  Stale  -■.  Smith,  29  Minn.  i()3; 
State  -'.  Bresland,  59  Minn.  2S1. 

Montana.  —  Staler.  Hendricks,  15  Moiu.  iiji, 
4S  .Km.  Si.  Rep.  f)(i(>. 

.\'ebraska.  —  Drake  v.  Stale,  14  Neb.  53f). 
531  Volume  IX. 


1.  Partners.  —  In  Com.  Jennings,  107  Mass. 
488,  which  was  a  prosecution  for  keeping 
a  tenement  for  the  illegal  sale  of  into.xica- 
ting  liquors,  an  instruction  that  the  accused 
was  guilty  if  he  "  was  interested  in  the  profits 
of  the  business,  or  was  a  partner,"  was  held 
proper.  And  see  State  v.  Neal,  27  N.  H.  131. 
See  the  title  Intoxic.\tin<;  Liqcors. 

2.  When  Not  Liable.  —  Cloud  v.  State,  36 
Ark.  151. 

Statutes  May  Make  Them  Liable.  —  In  Robin- 
son V.  State,  38  Ark.  641,  it  was  held  that  a 
partner  in  a  saloon  or  dramshop  was  crimi- 
nally liable  for  an  illegal  sale  of  liquor  by  his 
copartner  to  a  minor,  though  he  was  absent  at 
the  time  of  the  sale  and  had  no  knowledge  of 
it,  as  the  statute  under  which  the  prosecution 
was  instituted  expressly  declared  that  any  one 
interested  in  such  sales  should  be  liable.  To 
the  same  effect  see  Whitton  v.  State,  37  Miss. 
379.    And  see  the  title  Intoxicatinc;  Liquors. 

3.  Married  Women  —  England.  —  i  Hawk.  P. 
C,  c.  I,  >5  12;  Bac.  Abr.,  tit.  Nuisance  (A); 
Reg.  V.  Williams.  10  Mod.  63,  I  Salk.  384; 
Rex  71.  Crofts,  7  Mod.  397;  Rex  v.  Dixon,  10 
Mod.  335. 

Canada.  —  Reg.  v.  Warren,  16  Ont.  Rep. 
590. 

Massachusetts.  —  Com.  v.  Lewis,  I  Met. 
(Mass.)  151 ;  Com.  v.  Murphy,  2  Gray  (Mass.) 
510:  Com.  w.  Cheney,  ii-l  .\Iass.  281;  Com. 
V.  HTpkins,  133  Mass.  381,  43  Am.  Rep.  527. 

Missouri.  —  State  t.  Bentz,  11  Mo.  27. 

"  Keeping  the  house  does  not  necessarily 
import  properly,  but  may  signify  that  share  of 
■government  which  the  wife  has  in  a  family  as 
well  as  the  husband."  Reg.  Williams,  10 
Mod.  63,  I  Salk.  384.  See  to  the  same  effect, 
as  to  gaming  houses,  Rex  t.  Dixon,  to  Mod. 
335.    And  sf-c  the  title  1 1 i  sii.vND  and  Wm  k. 

Joint  or  Several  Indictment.  —  She  may  be  in- 
dicted either  alone  or  jointly  with  her  hus- 
band. Reg.  T.  Warren,  16  Ont.  Rep.  590; 
Com.  t/.  Cheney,  114  Mass.  28 1;  State?'.  Bentz, 
II  Mo.  27.  Anri  see  the  other  cases  cited  at 
the  beginning  of  this  note. 

4.  Bawdy  House  —  No  Presumption  of  Coercion. 
—  "  A  wife, "  says  Haa  ki ns,  "  may  be  indicted 
tOL;clhcr  with  her  husband,  and  condemned  to 
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Cases  Excluding  Such  Evidence.  —  Perhaps  the  weight  of  authority,  however,  is 
that  such  evidence  is  incompetent  unless  it  is  made  competent  by  statute, — 
that  the  disorderly  character  of  the  house  must  be  shown  as  an  existing  fact,  and 
not  by  evidence  of  reputation,  which  is  mere  hearsay,  and  within  the  general 
rule  excluding  hearsay  evidence.*  The  same  rule  would  apply  to  evidence  of 
complaints  concerning  the  character  of  the  house. ^ 

Statutes  have  been  enacted  in  some  states  expressly  declaring  evidence  of 
the  reputation  of  the  house  admissible.*    And  in  others  it  has  been  held  that 


Oklahoma.  —  Nelson  v.  Territory,  5  Okla. 
512. 

South  Carolina.  —  State  v.  McDowell,  Dud- 
ley L.  (S.  Car.)  346. 

Texas.  —  Morris  v.  State,  38  Tex.  603;  Syl- 
vester V.  State,  42  Tex.  496;  Allen  v.  State,  15 
Tex.  App.  320;  Burton  State,  16  Tex.  App. 
156;  Stone  State,  22  Tex.  App.  185:  Brown 
V.  State,  2  Tex.  App.  189;  Golden  v.  State,  34 
Tex.  Crim.  Rep.  143;  Sprague  v.  State,  (Tex. 
Crim.  App.  1898)  44  S.  W.  Rep.  837;  Forbes  v. 
State,  35  Tex.  Crim.  Rep.  24;  Harkey  v.  State, 
33  Tex.  Crim.  Rep.  100,  47  Am.  St.  Rep.  19. 

Wisconsin.  —  State  v.  Brunell,  29  Wis.  435. 

To  Show  Notice  to  Owner.  —  Such  evidence 
has  been  held  admissible  to  show  notice  to  the 
owner  that  his  house  was  kept  in  such  a  way 
as  to  render  it  disorderly.  Forbes  v.  State,  35 
Tex.  Crim.  Rep.  24. 

1.  Evidence  of  Reputation  of  House  Not  Compe- 
tent—  United  States.  —  U.  S.  v.  Rollinson,  2 
Cranch  (C.  C.)  13;  U.  S.  v.  Joardine,  4  Cranch 
(C.  C.)  338  [ovei-ruliiig  U.  S.  v.  Gray,  2  Cranch 
(C.  C.)  675];  U.  S.  V.  Warner,  4  Cranch  (C.  C.) 
242;  U.  S.  V.  Nailor,  4  Cranch  (C.  C.)  372. 

Alabama. — Wooster  v.  State,  55  Ala.  217; 
Toney  v.  State,  60  Ala.  97;  Sparks  v.  State,  59 
Ala.  82. 

Iowa.  —  State  v.  Lyon,  39  Iowa  379;  State  v. 
Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 

Kentucky.  —  Smith  v.  Com.,  6  B.  Men.  (Ky.) 

Maine.  —  State  v.  Boardman,  64  Me.  523. 

Maryland.  —  Henson  v.  State,  62  Md.  231, 
50  Am.  Rep.  204. 

Mississippi.  —  Handy  v.  State,  63  Miss.  207, 
56  Am.  Rep.  803. 

Missouri.  —  State  v.  Bean,  21  Mo.  267.  And 
see  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo. 
247. 

New  Hampshire.  —  State  v.  Foley,  45  N.  H. 
466. 

New  Jersey.  —  Heflin  v.  State,  20  N.  J.  Law 
J.  151. 

New  York.  —  People  v.  Mauch,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  276. 

Oklahoma.  —  Nelson  v.  Territory,  5  Okla. 
512. 

Pennsylvania.  —  Com.  v.  Stewart,  i  S.  &  R. 
(Pa.)  342. 

Beason  for  Exclusion. — These  decisions," 
said  the  Maryland  court,  "  all  rest,  as  it  ap- 
pears to  us,  upon  the  elementary  rule  of  evi- 
dence which  excludes  hearsay  testimony. 
The  common  law  is  studiously  careful  to  ex- 
clude such  testimony,  and  does  not  allow  its 
introduction  in  order  to  convict  parties  on  trial 
for  common-law  offenses.  We  take  it  to  be 
clear  that  a  man's  general  bad  character  or 
reputation  cannot  be  brought  up  against  him 
when  he  is  on  trial  for  a  specific  crime,  unless 


he  first  opens  the  way  by  an  attempt  to  prove 
his  good  character.  And  we  hold  it  to  be 
equally  clear  that  the  fact  that  a  crime  has 
been  committed  cannot  be  proved  by  common 
rumor  or  general  repute."  Henson  v.  State, 
62  Md.  235,  50  Am.  Rep.  204. 

The  clearest  statement  of  the  reason  for  ex- 
cluding such  testimony  is  to  be  found  in 
Wooster  v.  Stale,  55  Ala.  217.  It  was  said: 
"  The  accusation  is  of  a  specific  offense,  in  its 
nature  susceptible  of  proof  by  witnesses  who 
speak  from  their  own  knowledge.  The  rule 
is,  that  hearsay  evidence  —  and  such  is  the 
evidence  of  reputation  —  is  inadmissible  to 
establish  any  specific  fact,  capable  of  direct 
proof  by  witnesses  speaking  from  their  own 
knowledge;  and  when  the  rule  is  relaxed,  it  is 
from  necessity  alone.  Overstreet  v.  State,  3 
How.  (Miss.)  328.  The  accusation  is  not  that 
the  defendant  kept  and  maintained  a  house 
vvhich  bore  an  evil  name,  but  that  she  kept 
and  maintained  a  bawdy  house,  indictable  not 
because  of  its  ill  fame,  but  because  of  the  im- 
moral and  corrupting  practices  there  indulged, 
and  the  evil  persons  there  permitted  to  con- 
gregate for  these  practices.  It  is  these  prac- 
tices, and  the  character  of  the  persons  there 
frequenting,  and  these  only,  which  could  ren- 
der it  a  bawdy  house  in  the  meaning  of  the 
law.  If  it  has  obtained  that  reputation  justly, 
it  is  from  these  specific  facts;  and  it  seems  to 
us  in  accordance  with  principle  and  with  the 
humanity  of  the  criminal  law,  to  require  the 
evidence  of  these  facts,  and  not  of  the  reputa- 
tion which,  if  it  really  and  truthfully  exists,  is 
based  on  them." 

2.  Complaints  Concerning  the  House.  —  Com.  v. 
Stewart.  I  S.  &  R.  (Pa.)  342;  State  v.  Foley,  45 
N.  H.  466.  In  the  case  last  cited  it  was  held 
that  evidence  that  an  officer  visited  the  house 
on  sundry  occasions  by  request  was  not  ad- 
missible in  order  to  show  that  complaints  were 
made  to  him,  as  this  fad,  if  proved,  did  not 
tend  to  prove  the  offense  charged. 

3.  Statutes  Declaring  Evidence  of  Reputation 
Competent,  —  State  v.  Haberle.  72  Iowa  138; 
Shaffer     State,  (Md.  189S)  39  Atl.  Rep.  313. 

Constitutionality  of  Statutes.  —  A  statute  pun- 
ishing the  keeping  of  a  house  of  ill  fame  re- 
sorted to  for  the  purpose  of  prostitution,  and 
providing  that  evidence  of  reputation  may  be 
received  for  the  purpose  of  showing  the  char- 
acter of  the  house,  is  not  unconstitutional  as 
authorizing  a  conviction  on  proof  of  reputa- 
tion only,  for  it  merely  renders  evidence  of 
reputation  admissible,  and  does  not  authorize 
a  conviction  without  proof  that  the  house  was 
in  fact  a  house  of  ill  fame,  and  that  it  was  re- 
sorted to  for  the  purpose  of  prostitution. 
State  V.  Haberle,  72  Iowa  13S.  See  also  State 
V.  Lee,  80  Iowa  75,  20  -A.m.  St.  Rep.  401. 
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statutes  punishing  the  keeping  of  a  house  of  "  ill  fame  "  make  the  reputation 
of  the  house  an  element  of  the  offense,  and  evidence  thereof  admissible.*  It 
is  clearly  admissible  under  a  statute  punishing  the  keeping  of  a  house  reputed 
to  be  a  bawdy  house  or  house  of  ill  fame.* 

Competency  of  Witness.  —  The  competency  of  witnesses  as  to  reputation  is  else- 
where treated.*  Of  course  when  a  witness  testifies  as  to  the  reputation  of  the 
house,  evidence  is  admissible  to  show  that  he  would  not  be  apt  to  know  its 
reputation.'* 

d.  Character  and  Reputation  of  Inmates  and  Frequenters.  —  All 
of  the  courts  agree  that  on  a  prosecution  for  keeping  a  disorderly  house  the 
state  may  prove  the  character  of  the  inmates  and  frequenters,  as  this  tends 
directly  to  establish  its  offensive  character,  and  that  evidence  of  reputation  is 
competent  for  this  purpose.* 

c.  Conduct  and  Conversation  of  Inmates  and  Frequenters.  —  It 
is  also  competent  to  prove  the  conduct  and  conversation  of  the  inmates  and 
frequenters  wdiile  in  and  around  the  house,  and  in  some  cases  their  conduct 
and  conversation  when  away  from  the  house  may  be  shown,  as  bearing  upon 
their  character.** 


1.  Houses  of  111  Fame.  —  Most  of  the  courts 
hold  that  the  term  "  house  of  ill  fame,"  in 
statutes  punishing  the  keeping  of  such  a 
house,  is  synonymous  with  "  bawdy  house  " 
at  common  law,  and  excludes  evidence  of  the 
general  reputation  of  the  house  when  they 
would  do  so  if  the  prosecution  were  at  com- 
mon law  for  keeping  a  bawdy  house.  State  v. 
Plant,  67  Vt.  454,  48  Am.  St.  Rep.  821. 

Some  statutes,  however,  punishing  the  keep- 
ing of  a  house  of  "  ill  fame,"  have  been  con- 
strued as  making  the  reputation  of  the  house 
a  material  element  of  the  offense,  and  have 
therefore  been  held  to  render  evidence  of  its 
reputation  competent.  Cadwell  v.  State,  17 
Conn.  467;  State  7>.  Main,  31  Conn.  572;  King 
V.  State,  17  Fla.  183.  See  O'Brien  v.  People, 
28  Mich.  213.  See  supra,  this  title.  The  Dis- 
order or  Improper  Conduct  —  Riptitation  of 
House. 

2.  Under  Statute  Punishing  Keeping  of  Beputed 

Place,  etc.  —  State  z'.  Morgan,  40  Conn.  44. 

3.  Competency   of  Witness.  —  See    the  title 

Wrr.NKssiis. 

The  fact  that  a  witness  received  his  infor- 
mation as  to  the  character  of  the  house  as  one 
of  ill  fame,  from  traveling  men  who  did  not  re- 
side in  the  place,  does  not  render  his  testimony 
as  to  the  reputation  of  the  house  inadmissible. 
Stale  v.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 

4.  Testing  Competency  and  Knowledge.  —  For 
this  reason,  in  State  Lee,  S<j  Iowa  75,  20 
Am.  St.  Rep.  401,  where  a  witness  for  the  de- 
fense had  testified  that  th'e  house  did  not  have 
the  reputation  of  being  one  of  ill  fame,  it  was 
hcl  1  competent  for  the  state  to  ask  him 
whether  he  was  married,  whether  ho  had  sons, 
what  interest  he  had  in  such  houses,  and 
whether  he  had  talked  with  other  persons  in 
regard  to  the  house. 

6.  Character  and  Reputation  of  Inmates  and 
Frequenters  —  United  States.  —  U.  S.  v.  Stevens, 
4  Cranch  (C.  C.)  341;  U.  S.  v.  McDowell,  4 
Cranch  (C.  C.)  423. 

Alabama.  —  Toney  7).  State,  60  Ala.  07; 
Wooster  v.  State,  55  Ala.  217. 

Florida.  —  King  v.  State,  17  Fla.  183. 

Geori^ia.  —  McCain  v.  State,  57  Ga.  390. 

Idaho,  —  People  v.  Buchanan,  i  Idaho  O81. 


Indiana.  —  Betts  State,  93  Ind.  375;  Whit- 
lock  V.  State,  4  Ind.  App.  432. 

loTva.  —  State  v.  Lyon,  39  Iowa  379. 
Kentucky.  —  Rhodes    v.  Com.,   10    Ky.  L. 
Rep.  722. 

Louisiana.  —  State  v.  West,  46  La.  Ann. 
1009. 

Maine.  —  State  ~c>.  Boardman,  O4  Me.  523. 
Maryland.  —  Herzinger  v.  State,  70  Md.  278; 
Beard  v.  State,  71  Md.  275,  17  Am.  St.  Rep. 
536;  Shaffer  v.  State,  (Md.  1898)  39  Atl.  Rep. 
313- 

Massachusetts. — Com.  v.  Gannett,  1  Allen 
(Mass.)  7,  79  Am.  Dec.  693;  Com.  v.  Kimball, 
7  Gray  (Mass.)  328;  Com.  v.  Cardoze,  119 
Mass.  210;  Com.  v.  Clark,  145  Mass.  251. 

Michigan.  —  People  Saunders,  29  Mich. 
269;  People  I'.  Russell,  no  Mich.  46. 

Minnesota.  —  State  v.  Smith,  29  ^linn.  193. 
Missouri.  —  State         Bean,    21    Mo.  267; 
Clementine  v.  State,  14  Mo.  112. 

Montana.  —  State  v.  Hendricks,   15  Mont. 
194,  48  Am.  St.  Rep.  666. 
Nebraska.  —  Drake  v.  State,  14  Neb.  536. 
Nc'iv  Hampshire.  —  State     McGregor,  41  N. 
H.  407. 

New  Jersey.  —  Roop  v.  State,  58  N.  J.  L. 
479- 

New  York.  —  People  v.  Hulelt,  (Supreme 
Ct.}  15  N.  Y.  Supp.  630;  Harvvood  v.  People, 
26  N.  Y.  190,  84  Am.  Dec.  175. 

Pennsylvania.  —  Com.  v.  Noonan,  38  Leg. 
Int.  (Pa.)  184.  15  Phila.  (Pa.)  372. 

.South  Carolina.  — State  v.  McDowell,  Dudley 
L.  (S.  Car.)  346. 

7'exas.  —  Morris  State,  38  Te.x.  603;  Golden 
7'.  State,  34  Tex.  Crim.  Rep.  143;  Sprague  v. 
State,  (Tex.  Crim.  App.  1898)  44  S.  W.  Rep. 
837;  Forbes  v.  State,  35  Tex.  Crim.  Rep.  24; 
Harkey  v.  State,  33  Tex.  Crim.  Rep.  100,  47 
Am.  St.  Rep.  19. 

6.  Conduct  and  Conversation  of  Inmates  and 
Frequenters — Alabaina. — Toncy  State.  60 
Ala.  97. 

Indiana.  —  Whitlock  State,  4  Ind.  App. 
432. 

Iowa.  —  State  71.  Toombs,  79  Iowa  741. 
Maine.  —  State  v.   Boardman,  64  Me.  523; 
State  V,  Garing,  75  Me.  591. 
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d.  Character  and  Reputation  o 
apply  to  prosecutions  for  keeping  a  dis 
bad  character  of  the  accused  cannot 
unless  he  has  introduced  evidence  of 

Maryland.  —  Beard  v.  State,  71  Md.  275,  17 
Am.  St.  Rep.  536;  Herzinger  v.  Slate,  70  Md. 
27S. 

Massachusetts.  —  Com.  v.  Kimball,  7  Gray 
(Mass.)  328;  Com.  v.  Dam,  107  Mass.  210; 
Com.  V.  Sliney,  12C  Mass.  49. 

Minnesota.  —  State  v.  Smith,  29  Minn.  193. 

Missouri.  —  State  v.  Bean,  21  Mo.  267; 
Clementine  v.  State,  14  Mo.  112. 

Neiu  Jersey.  —  Bindernagle  v.  State,  60  N. 
J.  L.  307,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  693,  702,  and  2r  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  in. 

New  York.  —  Harwood  v.  People,  26  N.  Y. 
igo,  84  Am.  Dec.  175;  Berry  v.  People, 
(Supreme  Ct.)  I  N.  Y.  Crim.  Rep.  43,  affirmed 
(Ct.  App.)  I  N.  Y.  Crim.  Rep.  57,  77  N.  Y.  588. 

Illustrations  —  Dance  Halls.  —  Thus  on  a 
prosecution  for  keeping  a  disorderly  dance 
hall,  alleged  to  be  resorted  to  by  men  and 
women  of  bad  repute,  etc.,  the  state  may 
prove  that  the  women  who  frequented  the 
house  were  women  of  ill  fame,  that  while 
there,  and  while  the  accused  was  present,  they 
solicited  the  men  to  go  out  for  the  purpose  of 
prostitution,  and  that  men  went  away  with 
them.    Coin.     Cardoze,  119  Mass.  210. 

Breaking  of  Doors.  —  On  a  prosecution  for 
keeping  a  disorderly  house,  evidence  of  the 
doors  being  broken  by  frequenters  of  the 
house  while  the  defendant  occupied  the  house 
is  admissible.  Com.  v.  O'Brien,  8  Gray  (Mass.) 
487. 

Arrest  of  Inmates,  —  On  a  prosecution  for 
keeping  a  bawdy  house,  the  state  may  show 
that  women  were  repeatedly  arrested  at  the 
house,  and  that  such  arrests  were  made  at  late 
hours  of  the  night.  Harwood  v.  People,  26  N. 
Y.  190,  84  .Am.  Dec.  175. 

Disease  Contracted  at  House.  — •  When  a  witness 
has  testified  that  he  had  intercourse  with  one 
of  the  inmates  in  the  house,  it  is  competent  to 
show  that  he  soon  after  suffered  from  a  vene- 
real disease.    State  r'.  Garing,  75  Me.  591. 

Refusal  of  Witnesses  to  Answer.  —  On  a  prose- 
cution for  keeping  a  bawdy  house,  the  refusal 
of  witnesses  who  have  frequented  the  house, 
to  answer  questions  as  to  the  conduct  of  the 
inmates  and  visitors  while  there,  on  the 
ground  that  they  would  degrade  themselves  by 
their  answers,  may  be  taken  into  consideration 
by  the  jury.  Clementine  v.  State,  14  Mo.  112. 
Sec  generally  the  title  WrrNESSES. 

Presence  of  the  Accused.  —  The  mere  fact  that 
the  accused  was  not  present  when  the  acts 
were  done  or  the  conversation  took  place  does 
not  render  evidence  thereof  inadmissible. 
Herzinger  v.  State,  70  Md.  278;  Beard  v.  State, 
71  Md.  275,  17  Am.  St.  Rep.  536;  Berry  v. 
People,  (Supreme  Ct.)  i  N.  Y.  Crim.  Rep.  43, 
affirmed  (Ct.  App.)  I  N.  Y.  Crim.  Rep.  57,  77 
N.  Y.  588. 

Thus  in  State  v.  Toombs,  79  Iowa  741,  it  was 
held  proper  to  prove  by  the  driver  of  an  omni- 
bus that  he  took  women  to  the  house,  and  that 
one  of  them  told  him  that  if  he  saw  any  men 
who  wanted  to  come  over,  to  bring  them. 


F  THE  Accused.  —  Some  of  the  courts 
orderly  house  the  general  rule  that  the 
be  shown  in  a  criminal  prosecution, 
good  character.*    Other  courts  hold 

though  the  conversation  was  not  in  the  pres- 
ence of  the  defendant,  as  it  tended  to  show  the 
character  of  the  women  who  frequented  the 
house,  and  their  purpose  in  frequenting  it. 

In  Bindernagle  State,  60  N.  J.  L.  307,  it  is 
said  in  a  syllabus  by  the  court  fully  supported 
by  the  opinion:  "  The  acts  and  conduct  of  the 
persons  who  are  the  inmates  of  a  house 
charged  to  be  disorderly,  and  their  language, 
in  relation  to  their  acts  and  conduct  and  in 
connection  therewith,  at  the  same  time,  are  ad- 
missible and  competent  evidence  to  establish 
the  character  of  the  house,  whether  the  person 
alleged  in  the  indictment  as  the  keeper  thereof 
be  present  at  the  time  or  not.  This  evidence 
can  only  be  of  use  and  effect  upon  the  ques- 
tion whether  the  place  is  disorderly  in  a  legal 
sense,  and  not  to  implicate  the  defendant 
charged  with  the  offense  of  keeping  it;  and, 
before  he  can  be  con  victed  of  such  offense,  evi- 
dence sufficient  to  establish  his  connection, 
management,  or  control  of  such  a  place  must 
be  adduced."  Citing  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  693-702. 

Conduct  and  Conversation  Away  from  the  House. 
—  If  the  prosecution  is  for  keeping  a  bawdy 
house  or  house  of  ill  fame,  the  state  may  prove 
the  conduct  and  conversation  of  the  inmates 
and  frequenters  away  from  the  house,  in  order 
to  show  their  character.  Beard  v.  State,  71 
Md.  275,  17  Am.  St.  Rep.  536. 

But  in  Com.  v.  Harwood,  4  Gray  (Mass.)  41, 
64  Am.  Dec.  49,  it  was  held  that  on  a  prosecu- 
tion for  keeping  a  house  of  ill  fame,  evidence 
of  conversation  by  men  immediately  after 
coming  out  of  the  house,  and  not  in  the  pres- 
ence of  the  defendant  or  any  of  the  inmates, 
as  to  what  had  taken  place  in  the  hfcuse,  was 
inadmissible. 

When  the  disorderly  character  of  the  house 
consists  in  collecting  noisy  and  disorderly  per- 
sons in  and  around  it,  thereby  disturbing  the 
peace  and  good  order  of  the  neighborhood, 
the  state  may  prove  that  the  frequenters  of  the 
house  habitually  disturbed  the  peace  by  noise, 
swearing,  etc.,  on  the  public  street  near  the 
house  in  going  to  and  from  it.  Berry  v. 
People,  (Supreme  Ct.)  i  N.  Y.  Crim.  Rep.  43, 
affirmed  (Ct.  App.)  I  N.  Y.  Crim.  Rep.  57,  77 
N.  Y.  588. 

See  supra,  this  title_.  The  Disorder  or  Improper 
Conduct —  Disorder  Outside  the  House. 

But  il  has  been  held  that  evidence  of  what 
was  said  and  done  by  disturbers  of  the  peace 
in  the  highway  at  a  considerable  distance  from 
the  house,  and  not  in  the  presence  of  the  de- 
fendant or  any  of  his  family,  is  inadmissible. 
Com.  V.  Davenport,  2  Allen  (^Mass.)  299. 

1.  Character  and  Reputation  of  the  Accused  — 
United  States.  —  U.  S.  f.  Jourdine,  4  Cranch 
(C.  C.)  338;  U.  S.  V.  Warner,  4  Cranch  (C.  C.) 
342;  U.  S.  V.  Nailor,  4  Cranch  (C.  C.)  372. 

Iowa.  —  State  v.  Hand,  7  Iowa  411,  71  Am. 
Dec.  453. 

Massachusetts. — See  Rex  v.  Doaks,  Ouincy 
(Mass.)  90. 

Rhode  Island.  — Std^ts  v.  Hull,  iS  R.  I.  207. 
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that  it  is  admissible,  in  connection  with  other  evidence,  to  show  guilty- 
knowledge,  and  also  to  show  the  character  of  the  house.*  Such  evidence 
is  certainly  not  sufficient  of  itself  to  support  a  conviction.* 

e.  Conduct  .^nd  Admissions  of  the  Accused.  — The  state  may  prove 
conduct  and  admissions  of  the  accused  tending  to  show  the  character  of  the 
house,  and  that  he  was  the  keeper.^ 

f.  Leasing  House.  — On  a  prosecution  for  leasing  a  house  to  be  used  for 
the  purpose  of  prostitution  and  lewdness,  all  the  terms  of  the  lease  are  admis- 
sible in  evidence.'*  But  the  character  of  the  accused  cannot  be  shown  in 
such  a  case.* 


Texas.  —  Allen  v.  State,  15  Tex.  App.  320; 
Burton  v.  State,  16  Tex.  App.  156;  Gamel  v. 
State,  21  Tex.  App.  357. 

On  a  prosecution  for  keeping  a  house  of  ill 
fame,  resorted  to  for  the  purpose  of  prostitu- 
tion and  lewdness,  evidence  of  statements 
made  by  the  defendant  that  her  reputed  hus- 
band, who  was  not  living  in  the  house,  was 
not  married  to  her,  and  evidence  of  her  arrest 
many  years  before  on  a  charge  of  prostitution, 
vsrere  held  not  to  be  admissible.  People  v. 
Pinkerton,  70  Mich.  no. 

Character  of  the  Lessor  Inadmissible.  —  Under 
an  indictment  for  letting  a  house  to  be  used  as 
a  house  of  ill  fame,  evidence  of  the  bad  char- 
acter of  the  defendant  for  virtue  is  inadmis- 
sible.   Graeter  v.  State,  105  Iiid.  271. 

1.  Admissible  with.  Other  Evidence  —  Alabama. 
—  Sparks  v.  State,  59  Ala.  82. 

Indiana.  —  Betts  v.  State,  93  Ind.  375; 
Whitlock  V.  State,  4  Ind.  App.  432. 

Louisiana.  —  State  v.  Mack,  41  La.  Ann. 
1079. 

Michigan.  —  People  v.  Saunders,  29  Mich. 
269. 

Montana.  —  State  v.  Hendricks,  15  Mont. 
194,  48  .A.m.  St.  Rep.  666. 

South  Carolina.  —  State  v.  McDowell,  Dud- 
ley L.  (S.  Car.)  346. 

Wisconsiji.  —  State  v.  Brunell,  29  Wis.  435. 

In  State  v.  Brunell,  29  Wis.  435,  the  court 
said:  "  We  think  the  correct  rule  of  evidence 
in  this  case  and  in  like  cases  is,  that  the  prose- 
cution must  in  the  first  instance  introduce 
testimony  showing  or  tending  to  show  that  the 
defendant  is  the  keeper  of  the  house  alleged 
to  te  a  common  bawdy  house;  and  then  testi- 
mony of  the  general  reputation  of  the  house, 
of  tiie  persons  frequenting  the  same,  and  of 
the  defendant,  is  admissible,  as  tending  to  show 
the  real  character  of  the  house." 

And  in  Sparks  v.  State,  59  Ala.  82,  it  was 
said'  "Accompanied  by  evidence  (which 
appears  to  have  been  given)  that  the  defend- 
ant held  herself  out  as  having  control  over, 
•managing,  and  keeping  the  house,  and  that  it 
was  frequented  by  persons  of  dissolute  habits, 
and  that  the  reputation  of  its  inmates  for  chas- 
tity was  bad,  it  was  i)ermissible  to  show  that 
the  character  of  the  defendant  for  chastity  was 
bad." 

2.  See  infi  ll,  this  section,  .Siiffiiiritcv  of  I-'.Ti- 
dt-ncc. 

3.  Conduct  and  Admissions  of  the  Accused.  — 
Com.  V.  Dam,  107  .Mass.  210;  State  v.  Mc- 
Gregor, 41  N.  H.  407.  Compare  Rex  7).  Doaks, 
Quinry  (Mriss.)  90. 

Illustrations. —  In  Sullivan  t.  State,  75  Wis. 
650,  on  an  indictment  for  keeping  a  bawdy 


house,  it  was  held  competent  for  the  state  to 
prove  that  a  few  days  before  the  accused  was 
arrested  he  was  traveling  on  a  railroad  on  his 
way  to  the  house  in  question,  that  he  had  with 
him  two  women  whom  he  admitted  to  be  pros- 
titutes, and  that  he  said  he  was  taking  them  to 
such  house;  as  this  tended  to  show  that  the 
house  was  a  bawdy  house,  and  he  its  keeper. 

The  testimony  of  a  policeman  that  he  went 
to  the  house  to  arrest  a  criminal,  and  that  the 
defendant,  who  was  then  keeping  the  house, 
secreted  in  a  closet  the  person  he  was  seeking, 
is  admissible  in  a  prosecution  for  keeping 
a  disorderly  house.  Such  an  act,  standing 
alone,  would  not  be  sufficient  to  convict,  but 
it  may  be  one  act  among  others  going  to  show 
that  the  house  was  a  disorderly  one.  Mahalo- 
vitch  V.  State,  54  Ga.  217. 

Lewd  Conduct.  —  On  the  trial  of  an  indict- 
ment for  keeping  a  house  of  ill  fame,  evidence 
of  defendant's  own  lewd  conduct  in  the  house, 
in  the  presence  of  inmates  and  visitors,  is  com- 
petent.   State  -•.  Smith,  29  Minn.  193. 

Procuring  Bail  for  Inmates.  —  It  maybe  shown 
that  the  accused  procured  bail  for  prostitutes 
arrested  at  the  house.  Harwood  v.  People, 
26  N.  Y.  190,  84  Am.  Dec.  175. 

Sale  of  Intoxicating  Liquors.  —  On  a  prosecu- 
tion at  common  law  for  keeping  a  disorderly 
house,  evidence  of  the  habitual  sale  of  intoxi- 
cating liquors  is  not  rendered  inadmissible  by 
a  statute  forbidding  the  indictment  of  any  per- 
son for  the  offense  of  keeping  a  disorderly 
house  when  the  unlawful  conduct  consists  in 
the  sale  of  intoxicating  liquors,  as  this  applies 
only  when  the  offense  sought  to  be  punished 
consists  wholly  in  such  sales.  Derby  zi.  State, 
60  N.  J.  L.  258. 

Comparison  of  Character  of  Occupation  at  Differ- 
ent Times.  —  On  ;i  prosecution  against  one  liav- 
ing  a  license  to  sell  intoxicating  liquors,  for 
keeping  his  place  in  a  disorderly  manner,  a 
comparison  of  the  character  of  the  defendant's 
occupation  of  the  premises  while  holding  the 
license  with  that  of  the  occupation  of  either 
another  person  or  of  himself  at  some  other 
time,  is  not  admissible  as  evidence.  Com.  7'. 
Wallace,  143  Mass.  88. 

4.  Leasing  House.  —  People  Saunders,  29 
Mich.  269.  Hut  here  it  was  also  held  that 
it  is  not  proper  to  allow  the  jury  to  consider 
the  amount  of  the  rent  as  having  a  bearing  on 
the  likelihood  of  such  a  rate  being  paid  for  im- 
proper pur|)oses,  where  no  proof  has  been 
introduced  to  create  a  standard  of  compari- 
son. 

5.  Character  of  Lessor.  —  Graeter  t.  Slate,  105 
Ind.  271.  See  >iifra,  this  section.  Character 
and  Rtputalion  of  the  Aeetised. 
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g.  Evidence  of  Other  Offenses.  —  The  general  rule,  that  on  a  criminal 
prosecution  the  state  cannot  prove  the  commission  of  other  crimes  by  the 
accused,  in  no  way  connected  with  the  offense  charged,  applies  to  prosecu- 
tions for  keeping  a  disorderly  house.* 

//.  Time  Covered  by  the  Evidence.  —  The  state  must  show  that  the 
offense  was  committed  at  the  time  laid  in  the  indictment  or  information ;  * 
but  this  does  not  render  inadmissible  evidence  as  to  the  character  of  the 
house,  or  its  inmates  and  frequenters,  prior  to  such  time.* 

/.  Effect  of  the  Disorder.  —  The  keeping  of  a  disorderly  house  is 
punished  because  of  the  injury  to  the  public,  and  of  course  the  state  may 
prove  the  effect  of  the  establishment  upon  the  peace,  good  order,  and  morals 
of  the  community.' 

2.  Sufficiency  of  Evidence  —  Scope  of  Section.  —  In  this  section  it  is  proposed  to 
deal  only  with  the  sufficiency  of  the  evidence  to  prove  the  facts  necessary 
to  make  out  the  offense  of  keeping  a  disorderly  house,  not  the  facts  neces- 
sary to  be  proved.  These  have  already  been  shown  in  dealing  with  the 
elements  of  the  offense. 

Disorderly  Character  of  the  House.  —  The  fact  that  the  house  was  disorderl}^  need 
not  always  be  shown  by  direct  proof.  Circumstantial  evidence  is  sufficient,  if 
it  satisfies  the  jury.* 

Reputation  of  House.  —  Many  of  the  courts,  as  has  been  shown,  hold  that  evi- 
dence of  the  general  reputation  of  the  house  as  disorderly  is  not  only  insuffi- 


1.  Evidence  of  Other  Crimes  Not  Admissible.  — 

Roop  V.  State,  5S  N.  J.  L.  479;  Parks  v.  State, 
59  N.  J.  L.  573.    See  the  title  Evidence. 

2.  Time  Covered  by  the  Evidence.  —  People  v. 
Gastro,  75  Mich.  127. 

See  Encyc.  of  Pi,,  and  Pr.,  title  Variance. 

3.  Evidence  Covering  Time  Prior  to  the  Offense 
Charged.  —  In  Sptague  v.  State,  (Tex.  Crim. 
App.  1898)  44  S.  W.  Rep.  837,  on  a  prosecution 
for  keeping  a  disorderly  house,  it  was  held 
competent  to  prove  the  character  and  reputa- 
tion of  the  house  for  two  or  three  years  prior 
to  the  time  of  the  alleged  offense,  where  the 
accused  was  the  owner  during  the  whole  time. 
And  see  People  v.  Gastro,  75  Mich.  127;  Chase 
V.  People,  2  Colo.  509. 

And  in  People  v.  Russell,  110  Mich.  46,  it 
was  held  that  the  reputation  of  an  inmate  of 
the  house  for  a  period  of  several  years  prior  to 
the  time  laid  in  the  indictment,  and  up  to  such 
time,  could  be  shown. 

Before  Enactment  of  Statute.  —  In  Cad  well  v. 
State,  17  Conn.  467,  where  the  prosecution  was 
under  a  statute  for  keeping  a  house  of  ill 
fame,  it  was  held  that  the  state  might  prove 
that  lewd  and  dissolute  persons  resorted  to  the 
house  for  the  purpose  of  prostitution  for  some 
time  before  the  statute  took  effect,  where  the 
evidence  was  offered  in  connection  with  other 
evidence  covering  the  time  after  the  statute 
took  effect,  as  it  tended  to  show  the  character 
of  the  house,  and  the  purpose  for  which  it  was 
kept,  during  the  latter  time. 

Time  of  Renting  House.  —  To  show  that  the 
accused  was  the  keeper  of  the  house,  it  may 
be  shown  that  he  rented  it  before  the  time 
alleged  in  the  indictment  and  that  he  has  since 
occupied  it.    Lowe  v.  State,  4  Tex.  App.  34. 

4.  Effect  of  House.  —  Clementine  v.  State,  14 
Mo.  112;  Berry  v.  People,  (Supreme  Ct.)  i  N. 
Y.  Crim.  Rep.  43,  affirmed  (Ct.  App.)  i  N.  Y. 
Crim.  Rep.  57,  77  N.  Y.  588. 

5.  Circumstantial    Evidence    Sufficient.  —  See 


Territory  v.  Chartrand,  i  Dakota  369;  Betts  v. 
State,  93  Ind.  375;  Winslow  v.  State,  5  Ind. 
App.  306;  State  V.  Schaffer,  74  Iowa  704;  State 
V.  Toombs,  79  Iowa  741;  People  v.  Gastro,  75 
Mich.  127;  State  v.  Dudley,  56  Mo.  App.  450; 
State  V.  Brunell,  29  Wis.  435. 

As  to  the  sufficiency  of  the  evidence  to  sus- 
tain a  conviction  under  a  statute  defining  a 
disorderly  house  as  one  in  which  prostitutes 
are  permitted  to  ply  their  vocation,  see 
Stokeley  v.  State,  37  Tex.  Crim.  Rep.  638; 
Stratton  71.  State,  (Tex.  Crim.  App.  1S98)  44  S. 
W.  Rep.  506. 

Character  of  Frequenters  —  Proof  Not  Necessary. 

—  It  is  not  necessary  to  prove  the  character  of 
the  persons  who  frequented  the  house,  in 
order  to  show  that  it  v^ras  disorderly,  though 
such  evidence  is  admissible.  The  fact  may  be 
shown  by  other  evidence.  State  v.  Dame,  60 
N.  H.  479,  49  Am.  Rep.  331. 

Bad  Character  of  Inmates  Not  Alone  Sufficient, 

—  To  warrant  a  conviction  for  keeping  a  bawdy 
house  or  house  of  ill  fame,  there  must  be 
something  more  than  evidence  that  the  in- 
mates were  women  of  bad  character.  In 
Smalley  ?>.  State,  11  Tex.  App.  147,  a  convic- 
tion under  the  Texas  statute  for  keeping  a  dis- 
orderly house  for  the  purpose  of  prostitution 
was  reversed  where  it  was  based  upon  the  evi- 
dence of  a  single  witness,  that  he  had  several 
times  had  sexual  intercourse  with  the  daugh- 
ters of  the  defendant,  but  never  at  her  house, 
and  there  was  no  evidence  of  acts  of  illicit  in- 
tercourse at  the  house. 

And  in  Ramey  v.  State,  (Tex.  Crim.  App. 
1898)  45  S.  W.  Rep.  489,  a  conviction  was  set 
aside,  where  the  evidence,  though  it  showed 
that  the  defendant,  who  inhabited  the  house 
alone,  was  a  woman  of  bad  reputation  for 
chastity,  and  that  men  frequented  the  house, 
did  not  show  that  the  house  was  not  quiet  and 
orderly,  or  that  any  act  of  illicit  intercourse 
had  occurred  there. 
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cient,  but  is  incompetent,  to  prove  that  the  house  was  disorderly  in  fact. 
Others  hold  that  it  is  admissible.*  Most  of  the  latter,  however,  hold  that  it 
is  not  by  itself  sufficient  to  prove  the  fact.* 

Eeputation  of  House  with  Other  Evidence.  —  Evidence  that  the  house  was  reputed 
to  be  disorderly,  in  those  jurisdictions  in  which  such  evidence  is  admitted,  if 
accompanied  by  satisfactory  evidence  of  bad  character  or  disorderly  conduct . 
on  the  part  of  the  inmates  or  frequenters,  will  sustain  a  finding  that  the  house 
was  disorderly  in  fact.* 

That  the  Accused  Was  the  Keeper  of  the  alleged  disorderly  house  may  be  shown 
by  circumstantial  evidence.  Direct  proof  is  not  necessary.'*  But  this  fact 
cannot  be  proved  by  reputation  alone.'* 

Knowledge  on  the  part  of  the  accused  that  the  house  was  used  for  a  purpose 
rendering  it  disorderly  may  also  be  shown  by  circumstantial  evidence,  as  well 
as  by  direct  proof.* 


1.  Reputation  of  House. — See  supra,  this  sec- 
tion, Com pctency  of  Evid,->tCL\ 

2.  Evidence  of  Eeputation  Admissible,  but  Not 
Alone  Sufficient  —  Io7ua.  —  State  v.  Haberle,  72 
Iowa  13S;  State  v.  Lee,  80  Iowa  75,  20  Am.  St. 
Rep.  401. 

Minnesota.  —  See  State  v.  Smith,  29  Minn. 
193;  State  V.  Bresland,  59  Minn.  281. 

Montana.  —  State  v.  Hendricl<s,  15  Mont. 
194,  48  Am.  St.  Rep.  666. 

Nebraska.  —  Drake  v.  State,  14  Neb.  536. 

Oklahoma.  —  Nelson  v.  Territory,  5  Okla. 
512. 

The  rule  was  thus  stated  in  IViseonsin  : 
"  We  think  the  correct  rule  of  evidence  in  this 
case  and  in  like  cases  is  that  the  prosecution 
must  in  the  first  instance  introduce  testimony 
showing  or  tending  to  show  that  the  defend- 
ant is  the  keeper  of  the  house  alleged  to  be  a 
common  bawdy  house;  and  then  testimony  of 
the  general  reputation  of  the  house,  of  the 
persons  frequenting  the  same,  and  of  the  de- 
fendant, is  admissible,  as  tending  to  show  the 
real  character  of  the  house.  The  prosecution 
is  not  required  to  show  particular  acts  of  lewd- 
ness or  prostitution  in  the  house.  If  the  evi- 
dence demonstrates  that  it  is  resorted  to  by 
people  of  both  sexes  who  are  reputed  to  be  of 
lewd  and  lascivious  character,  and  that  it  is 
generally  reputed  to  be  a  bawdy  house,  the 
jury  are  authorized,  if  they  see  fit,  to  find 
therefrom  that  it  is  a  bawdy  house.  And  the 
more  especially  are  they  authorized  so  to  find, 
if  it  further  appears  that  the  general  reputa- 
tion of  the  keeper  of  the  house  is  as  bad  as  the 
reputation  of  tliose  who  frequent  it.  But  how- 
ever strong  and  conclusive  the  evidence  of 
such  general  reputation  may  be  against  the 
defendant,  still  it  is  error  for  the  court  to  in- 
struct the  jury  that  it  proves  conclusively  that 
the  house  in  question  is  a  bawdy  house.  The 
jury  and  not  the  court  arc  to  find  from  the  evi- 
dence how  the  fact  is."  State  v.  Brunell,  29 
Wis.  435- 

A  Statute  declaring  evidence  of  the  reputa- 
tif)n  of  the  house  admissible  does  not  dispense 
with  the  necessity  for  other  evidence  in  con- 
nection with  it  in  order  to  sustain  a  conviction. 
State  7'.  Ilaberle,  72  Iowa  138.  And  see  State 
V.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 

In  Texas  such  evidence  is  regarded  as  alone 
sufficient  to  establish  the  disorderly  character 
of  the  house.  Morris  v.  State,  38  Tex.  603; 
Allen  V.  State,  15  Tex.  App.  320;  Burton  t. 


State,  16  Tex.  .^pp.  156;  Stone  -'.  State,  22 
Tex.  App.  1S5;  Forbes  -■.  State,  35  Tex.  Crim. 
Rep.  24. 

And  in  Idaho,  also,  it  is  held  sufficient.  Ter- 
ritory V.  Bowen,  2  Idaho  607. 

3.  Keputation  of  House  with  Other  Evidence.  — 
Sylvester  z'.  State,  42  Tex.  496.  See  supra, 
this  section,  Compiloiiy  of  Kvidiiui' — Riputa- 
tion-  of  Iloust-. 

Reputation  of  Both  the  House  and  Its  Frequent- 
ers may  be  sufficient  to  authorize  an  inference 
of  disorderly  conduct  in  fact.  In  Territory 
Chartrand,  i  Dakota  363,  for  instance,  it  was 
held  that  on  an  indictment  under  a  statute  for 
keeping  a  house  of  ill  fatne,  for  persons  to  visit 
for  unlawful  sexual  intercourse,  a  conviction 
might  be  had  upon  proof  that  the  house  was 
generally  reputed  lo  be  a  house  of  ill  fame, 
and  that  it  was  frequented  by  men  and  women 
of  lewd  and  lascivious  reputation.  See  also 
Betts  V.  State,  93  Ind.  375;  State  Schaffer, 
74  Iowa  704;  People  -•.  Gastro,  75  Mich.  127; 
State  V.  Dudley,  56  Mo.  App.  450. 

4.  Circumstantial  Evidence  of  Keeping,  —  State 
V.  Worth,  R.  M.  Charlt.  (Ga.)  5;  State  v.  Hand, 
7  Iowa  411,  71  .\m.  Dec.  453. 

Evidence  showing  that  the  defendant  was 
occupying  the  house  and  using  it  as  his  own, 
and  exercising  the  control  over  it  that  men 
usually  have  over  their  own  houses,  would 
authorize  the  jury  to  find  that  he  kept  the 
house.    State  <■.  Wells,  46  Iowa  662. 

Dealer  in  Gaming  House.  —  In  U.  S.  v.  Miller, 
4  Cranch  (C.  C.)  104,  on  a  prosecution  for  keep- 
ing a  common  gaming  house,  the  court  in- 
structed the  jury  that  evidence  that  the 
accused  dealt  the  cards  as  keeper  of  a  faro 
tabic  in  the  house  was  prima  facie  evidence 
that  he  was  the  keeper  of  the  house. 

5.  Reputation  Not  Alone  Sufficient.  —  State  -'. 
Donneker,  40  Iowa  340;  People  t'.  .Saunders, 
29  Mich.  269;  Bindernagie  v.  State,  60  N.  J. 
L.  307,  citing  5  A^t.  .\Ni)  Knc.  Encvc.  ok  Law 
(ist  ed.)  693,  702;  Allen  v.  State,  15  Tex.  App. 
320;  Sara  v.  State,  22  Tex.  App.  639;  Cook  v. 
State,  22  Tex.  App.  511;  Burton  7'.  State,  16 
Tex.  App.  156.  Contra,  State  -•.  McDowell. 
Dudley  L.  (S.  Car.)  346. 

6.  Circumstantial  Evidence  of  Knowledge.  — 
Ward  7'.  I'eople,  23  III.  .\p|).  510;  Graeter -'. 
State,  105  Ind.  271;  Buford  7\  Com.,  14  B. 
Mon.  (Ky.)  23. 

Thus,  on  a  prosecution  for  keeping  a  house 
of  ill  fame,  evidence  tli.il  the  house  was  fre- 
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VI.  Questions  of  Law  and  Fact.  —  Whether  an  act  is  illegal,  and  what 
constitutes  a  disorderly  house,  are  questions  of  law  for  the  court  ;  but  it  is  a 
question  of  fact  for  the  jury,  whether  the  evidence  shows  that  the  accused  is 
o-uilty  of  habitually  permitting  such  acts  upon  his  premises  as  are  declared  to 
be  illciral.* 


DISORDERLY  PERSONS.  (See  also  the  titles  Breach  of  the  Peace,  vol. 
4.  p.  902;  Vagrancy.)  —  A  class  of  persons  subject  to  police  regulations, 
described  in  local  statutes  which  provide  for  their  punishment.* 

DISPARAGEMENT.  (As  to  the  disparagement  of  title  by  a  tenant  or  vendor, 
see  the  titles  liSTOPPEL ;  LANDLORD  AND  TENANT;  VENDOR  AND  PUR- 
CHASER.) —  Under  the  old  law,  if  a  tenant  of  land  held  by  knight's  service  died 
leaving  an  infant  heir,  the  lord  of  whom  the  land  was  held  was  entitled  to  the 
marriage  of  the  heir,  that  is,  to  bestow  him  or  her  in  marriage.  It  was  neces- 
sary, however,  that  the  proposed  marriage  should  be  without  disparagement, 
that  is,  suitable  to  the  heir;  otherwise  the  heir  was  said  to  be  disparaged.^ 


quently  resorted  to  by  lewd  women,  who  were 
visited  there  by  men,  and  that  the  accused 
knew  their  reputation  and  character,  is  suffi- 
cient to  authorize  a  finding  of  knowledge  on 
the  part  of  the  accused  that  the  house  was  re- 
sorted to  for  the  purpose  of  prostitution, 
though  there  is  no  direct  evidence  of  lewd 
practices  on  the  premises,  nor  that  the  accused 
knew  of  the  purposes  of  those  who  visited  the 
house.  State  v.  Schaffer,  74  Iowa  704.  See 
also  State  v.  Toombs,  7g  Iowa  741. 

On  the  trial  of  the  owner  of  a  house  for  per- 
mitting premises  to  be  occupied  as  a  house  of 
prostitution  it  was  shown  that  he  was  in  court 
when  his  tenant  was  convicted  for  keeping  the 
house;  that  he  was  notified  of  her  character 
by  the  Society  for  the  Prevention  of  Cruelty  to 
Children,  and  that  he  had  remarked  that  one 
tenant  was  as  good  as  another  so  long  as  the 
rent  was  paid.  It  was  held  that  this  was  suffi- 
cient to  charge  him  with  knowledge  of  the  use 
to  which  the  house  was  put.  People  v.  Wal- 
lach,  (Supreme  Ct.)  15  N.  Y.  Supp.  226. 

1.  Questions  of  Law  and  Fact.  —  Brown  v. 
State,  49  N.  J.  L.  Oi;  Stone  v.  State,  22  Tex. 
App.  187;  Forbes  v.  State,  35  Tex.  Crim.  Rep. 
24.  See  generally  the  title  Questions  of  Law 
AND  Fact. 

"  It  is  the  duty  of  the  trial  court  to  define 
the  elements  of  fact  necessary  to  constitute  a 
disorderly  house,  but  whether  the  proof  is  suffi- 
cient to  establish  that  conclusion,  as  well  as 
whether,  by  such  proof  and  the  other  evi- 
dence, the  person  charged  in  the  indictment  is 
responsible  as  matter  of  fact  for  the  manage- 
ment and  control  of  the  same,  are  questions 
which  must  be  submitted  to  the  jury,  and 
which  are  entirely  within  the  province  of  the 
jury  to  determine."  Bindernagle  v.  State,  60 
N.  J.  L.  307,  affirmed  J.  1897)  38  Atl.  Rep. 
973- 

2.  4  Bl.  Com.  169;  Rapalje  &  Lawr.  Law 
Diet. 

Vagrant.  (See  also  the  title  Vagrants.)  — 
See  Aldermen  and  Justices  of  the  Peace,  2 
Pars.  Eq.  Cas.  (Pa.)  464,  in  which  case  it  was 
held  that  the  term  disorderly  had  a  more  ex- 
tended signification  than  that  of  "  vagrant," 
and  when  applied  to  society  meant  lawless, 
contrary  to  law,  violating  or  disposed  to  vio- 
late law  and  good  order. 


Neglect  to  Provide  for  Family.  —  In  proceed- 
ings under  section  5  of  the  New  Jersey  act 
concerning  disorderly  itersons  (Revision,  p. 
305),  and  the  subsequent  sections  relating  to 
the  same  subject,  the  justice,  or  the  sessions, 
on  appeal,  must  first  decide  either  by  their 
own  determination  or  the  verdict  of  a  jury 
(when  demanded),  whether  the  person  charged 
is  guilty  of  the  matter  charged  in  the  com- 
plaint of  the  overseer.  Unless  such  determi- 
nation appears,  there  is  no  power  to  adjudge 
him  a  disorderly  person  or  to  direct  him  to 
pay  money  for  the  support  of  his  family.  By 
section  5,  a  person  is  declared  to  he  disorderly 
when  he  either  deserts  or  wilfully  refuses  or 
neglects  to  provide  for  his  family.  Where  the 
complaint  is  for  wilful  refusal  or  neglect  to 
provide,  a  verdict  or  finding  that  the  person 
is  a  disorderly  person  under  the  provisions  of 
the  act,  or  under  the  fifth  section,  is  not  suffi- 
cient. An  adjudication  that  the  defendant  is 
a  disorderly  person  must  follow  the  verdict  or 
finding,  and  is  requisite  before  an  order  for  the 
payment  of  money  for  the  support  of  the 
family  can  be  made.  O'Shaughnessy  f.  Mc- 
Lorinan,  43  N.  J.  L.  410. 

Prostitute.  (See  also  the  title  Disorderly 
Houses,  an/e.)  —  "An  indictment  on  the  Pub. 
Stat.,  c.  207,  §  29,  charging  a  woman  with 
being  an  idle  and  disorderly  person,  and  with 
neglecting  all  lawful  business,  and  habitually 
misspending  her  time  by  frequenting  houses 
of  ill  fame,  gaming-houses,  and  tippling-shops, 
is  supported  by  evidence  that  she  was  seen,  at 
all  times  of  the  day  and  night,  frequenting 
one  or  another  of  the  class  of  places  named, 
and  was  not  known,  during  that  time,  to  be 
engaged  in  any  lawful  occupation  or  work,  al- 
though there  is  no  specific  evidence  of  her 
pecuniary  resources,  or  of  their  insufficiency 
for  her  maintenance;  and  the  government  is 
not  bound  to  prove  that  she  has  refused  oppor- 
tunities to  work  which  have  been  offered  to 
her."  Com.  v.  Doherty,  137  Mass.  245. 
3.  Sweet's  Law  Diet. 

Marriage  without  disparagemeut  was  mar- 
riage to  one  of  suitable  rank  and  character. 
2  Bl.  Com.  70.  The  guardian  in  chivalry  had 
the  right  of  disposing  of  his  infant  ward  in 
matrimony;  and  provided  he  tendered  a  mar- 
riage without  disparaffenient  or  inequality,  if 
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DISPA  TCH—  DISPENSE. 


Definitions. 


DISPATCH.  —  See  note  i. 

DISPATCH  COMPANIES.  —  See  the  titles  COMMON  CARRIERS,  vol.  6,  p.  258  ; 

Express  Coxri-AxiEs ;  Fast  Freight  Lines. 

DISPATCH  MONEY.  (See  also  the  title  DEMURRAGE,  ante,  p.  220.)  —  Dis- 
patch money  is  the  bonus  given  for  unloading  or  discharging  cargo.  It  is 
opposed  to  "  demurrage."* 

DISPENSARY  LAWS.  —  See  the  title  IXTOXICATING  LIQUORS. 

DISPENSATION.  —  In  English  law,  an  exemption  from  some  laws  to  do 
something  forbidden;  an  allowance  to  omit  something  commanded;  the 
canonistic  name  for  a  license.^  A  relaxation  of  the  law  for  the  benefit  or 
advantage  of  an  individual."* 

DISPENSE.  —  See  note  5. 


the  infant  refused  he  was  obliged  to  pay  a 
valor  maritagii  to  the  guardian.  Disparage,  to 
marry  unequally;  used  of  a  marriage  proposed 
by  a  guardian  between  those  of  unequal  rank, 
and  injurious  to  the  ward.    Bouv.  Law  Diet. 

Disparagements  were  of  several  kinds,  of 
which  the  principal  were  propter  vitium  animi, 
as  where  the  proposed  wife  or  husband  was  an 
idiot,  etc.;  propter  vitium  saiigtiinis,  as  in  the 
case  of  villeins,  "  men  of  trade,"  etc.;  propter 
vitium  corporis,  by  reason  of  some  bodily  de- 
fect.   Litt.,  §  icq;  Co.  Litt.  80  a. 

"  Inequality  of  fortune  never  constituted 
disparagement.  Thereby  was  contemplated 
some  personal  or  social  defect  or  disqualifica- 
tion, such  as  deformity,  lunacy,  disease,  vil- 
lenage,  alienage,  or  corruption  of  blood.  Co. 
Litt.  80,  81,  82.  In  no  sense  analogous  to  the 
ancient  import  of  the  term,  could  the  marriage 
of  the  female  plaintiff  with  her  first  husband 
have  been  deemed  a  marriage  in  disparage- 
ment. It  brought  no  disgrace  on  her  or  her 
kin;  did  not  put  her  or  them  below  their 
proper  station."  Shutt  v.  Carloss,  i  Ired.  Eq. 
{36  N.  Car.)  232,  240. 

1.  Qtiick  Dispatch  —  Customary  Dispatch.  (See 
the  titles  Co.ntracts  of  AfI' ki:i(;iiTME.N  r  and 
Charter-i'artif.s,  vol.  7,  p.  156;  Demurrage, 
ante.  p.  220.) — In  Dayton  v.  Parke,  67  Hun 
(N.  Y.)  140,  the  court  said:  "  The  contract  in 
respect  to  unloading  is  expressed  by  the 
words  '  customary  disi>atch,'  which  have  a 
definite  meaning  by  long  usage,  and  by  a 
series  of  decisions  thereunder.  Customary 
dispatch  means  a  berth  where  the  vessel  can 
unload  as  soon  as  she  is  ready  to  deliver 
cargo,  and  the  usual  dispateU  of  persons  who 
are  ready  to  receive  cargo.  Unless  there  is 
some  local  reason  to  avoid  this  contract  so 
construed,  the  plaintiff  is  entitled  to  recover 
for  the  six  days." 

An  agreement  in  a  charter-party  that  the 
vessel  shall  be  d ispatrhed  from  a  given  place 
within  a  certain  lime,  is  only  fulfilled  by  an 
actual  sailing  on  the  voy.ige.  The  mere 
breaking  ground  is  insufhcient,  and  the  agree- 
ment is  l)rokcn  if  the  vessel  is  prevented  from 
proceeding  after  spreading  sail  by  a  mutinv. 
Sharp  V.  Gibbs,  i  11.  &  N.  801. 

In  Smith  v.  Harrison,  50  Fed.  Rep.  566,  it  is 
said:  "As  already  seen,  the  charter  requires 
'  customary  quick  dispatch  '  in  unloading. 
The  signification  of  this  language  is  well  set- 
tled. It  is  the  usual  quick  dispatch  of  the 
port  where  delivery  is  to  be  made,  as  distin- 
guished from  the  common  or  usual  dis/iatcfi 


employed  there.  It  requires  haste,  —  the 
ordinary  haste  of  quick  dispatch.  The  sub- 
ject has  been  much  discussed,  and  the  follow- 
ing cases  may  be  cited:  Carsanego  v. 
Wfieeler,  16  Fed.  Rep.  248;  Davis  v.  Pender- 
gast,  16  Blatchf.  (U.  S.)  567:  Keen  v.  Auden- 
ried,  5  Ben.  (U.  S.)  535;  Williams  v.  Theobald, 
15  Fed.  Rep.  469;  Lindsay  v.  Cusimano,  10 
Fed.  Rep.  303;  Bjorkquist  v.  Certain  Steel 
Rail  Corp.  Ends,  3  Fed.  Rep.  718;  Davis  v. 
Wallace,  3  Cliff.  (U.  S.)  123;  Kearon  v.  Pear- 
son, 31  L.  J.  Exch.  i;  Dahl  v.  Nelson,  L.  R.  6 
App.  59;  Pyman  v.  Dreyfus,  24  Q.  B.  Div. 
157." 

Reasonable  Time.  —  A  contract  to  manufac- 
ture and  deliver  goods  "  with  all  possible 
dispatch,"  is  a  contract  to  do  so  within  a  reason- 
able time.  Rowan  v.  Sharps'  RiHe  Mfg.  Co.. 
33  Conn.  I.  See  generally  the  title  Reason- 
able Time. 

2.  See  The  Glendevon,  (1893)  Prob.  269; 
Laing  v.  Hollway,  3  Q.  B.  Div.  437. 

3.  Wharton's  Law  Diet. 

A  dispensation  and  exemption  differ  in 
sound  only;  for  a  dispensation  is  properly  to 
license  a  person  to  do  a  thing  which  he  can  do, 
but  is  by  law  penally  prohibited  from  doing. 
An  exemption  is  properly  to  license  a  man  or 
men  not  to  do  a  thing  which  they  arc  penally 
by  law  precepted  to  do.  Thomas  v.  Sorrell, 
Vaughan  349.  See  Apothecaries'  Co.  v. 
Greenough,  i  Q.  B.  799,  41  E.  C.  L.  783.  See 
generally  Exemption. 

4.  Chittenden  v.  Wurster,  152  N.  Y.  345. 
In  the  United  States  no  power  exists  except 

in  the  legislature,  10  dispense  with  law;  and 
then  it  is  not  so  much  a  dispensation  as  a 
change  of  the  law. 

6.  Dispense  —  Ordinances.  (See  generally  the 
titles  Ordinances;  Statutes.) — In  Bayard  v. 
Baker,  76  Iowa  220,  it  was  held,  that  a  statute 
declaring  that  ordinances  are  to  be  read  on 
three  different  days,  before  final  passage,  un- 
less the  reading  is  dispensed  with  by  a  vote  of 
three-fourths  of  the  council,  was  complied 
with  by  a  three  fourths  vote  to  suspend  the 
rule,  as  there  is  no  material  difference  between 
the  words  "  suspend  "  and  dispense.  See 
also  Ncvin  v.  Roach,  86  Ky.  492;  Campbell  v. 
Cincinnati,  49  Ohio  St.  463. 

Dispense  and  Sell  Distinguished  —  Intoxicating 
Liquors.  (Sec  the  title  I N  1  ox  k  a  itn(;  Li(,it  t)Rs.) 
—  In  Johnson  7'.  Chattanooga,  97  Teiin.  247,  it 
is  said:  "The  warrant  charges  him  with 
keeping  open,  and  also  with  selling  or  dispens- 
ing on  Sunday.  He  did  not  sell,  but  he  did 
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DISPLA  CE  —  DISPOSE. 


Definitions. 


DISPLACE,  —  To  displace  means  to  put  out  of  place.* 

DISPOSE.  —  I.  To  dispose  of  means  to  determine  the  fate  of ;  to  exercise 
the  power  of  control  over;  to  fix  the  condition,  application,  employment,  etc., 
to  direct  or  assign  for  a  use.''  II.  To  dispose  of  means  to  alienate  ;  to  efTectu- 
aliy  transfer.'* 


dispense.  To  dispetise  is  to  deal  out,  to  dis- 
tribute, to  give.  Hence,  giving  away  liquor  is 
incliulcil  in  the  charge  of  dlspvnsinn  liquor." 

1.  Displace.  (See  generally  the  title  Master 
AND  Servant.)  —  Stirling  v.  Maitland,  5  B.  & 
S.  S40,  117  E.  C.  L.  840;  34  L.  J.  Q.  B.  I. 
Where  an  insurance  company  covenants  to  pay 
a  certain  sum  of  money  if  it  displaces  a  certain 
agent,  the  dissolution  of  the  company,  and  the 
transfer  of  its  business  to  another  company,  is 
a  displacement  of  the  agent. 

Displace  —  Shipping  Articles.  (See  also  the 
titles  Masters  of  Vessels;  Seamen.) — Ship- 
ping articles  provided  that  if  any  officer  or  sea- 
man should  be  judged  by  the  master  to  be 
incompetent,  the  master  might  displace  him. 
In  construing  this  provision  it  was  said:  "  The 
sixth  article  does  not  give  the  master  the  power 
to  discharge  an  officer  or  seaman  from  the  ship. 
Its  obvious  purpose  is,  to  give  the  master  the 
right,  if  he  finds  an  officer  or  seaman  incom- 
petent or  otherwise  unfit  to  perform  the  duties 
of  his  station,  to  degrade  or  reduce  him  to  a 
lower  station  upon  the  ship.  The  word  dis- 
place imports  this."  Potter  v.  Smith,  103 
Mass.  69. 

2.  Swenson  v.  Kleinschmidt,  10  Mont.  482, 
in  which  case  it  was  held  that  a  right  to  dispose 
of  property  included  the  right  to  its  possession. 

3.  Crane's  Appeal,  2  Root  (Conn.)  487.  See 
also  U.  S.  7).  Hacker,  73  Fed.  Rep.  294. 

Proceeds.  —  A  direction  to  dispose  of  a  ship- 
ment as  the  consignee  should  think  proper  does 
not  extend  to  the  proceeds.  Sproule  v. 
Samuel,  5  111.  136. 

Attachment.  (See  also  the  title  Attachment, 
vol.  3,  p.  201.)  —  A  statute  allowed  an  attach- 
ment where  the  debtor  had  fraudulently  con- 
veyed or  assigned  his  property,  or  where  the 
debtor  had  fraudulently  concealed,  removed, 
or  disposed  of  his  property.  It  was  held  that 
the  words  ''disposed  of"  covered  all  such 
alienations  of  the  property  as  might  be  made 
in  ways  not  otherwise  pointed  out  in  the  stat- 
ute.   Bullene  v.  Smith,  73  Mo.  151. 

In  Pearre  v.  Hawkins,  62  Tex.  437,  it  is  said: 
"  The  word  dispose  is  thus  defined  by  Mr.  Ab- 
bott: '  To  dispose  of  property  is  to  alienate  it; 
assign  it  to  a  use;  bestow  it;  direct  its  owner- 
ship.' Mr.  Webster  defines  the  primary  mean- 
ing of  the  words  '  to  dispose  of,'  as  follows: 
■  To  part  with;  to  sell;  to  alienate;  as,  the 
man  has  disposed  of  his  house.'  We  have  no 
doubt  that  these  definitions  embrace  both  the 
popular  and  legal  significations  of  the  word 
dispose,  when  used  in  connection  with  prop- 
erty, as  it  is  in  the  attachment  law." 

In  Auerbach  v.  Hitchcock,  28  Minn.  73,  the 
court  said:  "  The  word  dispose  was  used  in 
the  statute  as  a  comprehensive  term  to  include 
any  disposition  intended  to  put  the  property 
beyond  the  reach  of  creditors."  And  in  Guile 
V.  McNanny,  14  Minn.  520,  it  was  said  that  the 
words  "dispose  of  "  signify  "  any  actual  re- 
moval or  disposition  in  fact  of  the  property, 
other  than  those  before  mentioned."  Those 
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before  used  in  the  statute  were  "  assigned  " 
and  "  secreted." 

Sale.  —  In  Cook  v.  Burnham,  3  Kan.  App. 
27,  it  is  said  that  while  the  words  "  sold,  con- 
veyed, and  disposed  of"  are  not  necessarily 
synonymous,  they  often  may  be  used  to  prop- 
erly describe  the  same  transaction. 

In  Phelps  V.  Harris,  loi  U.  S.  380,  it  is  said: 
"  The  expression  '  to  rfjs/>o«e  of  '  is  very  broad, 
and  signifies  more  than  to  sell.  Selling  is  but 
one  mode  of  disposing  of  property."  See  also 
Hill  V.  Sumner,  132  U.  S.  123;  Noyes  v.  Lane, 

1  S.  Dak.  125. 

The  words  "dispose  of,"  in  the  phrase  "  sell 
and  "dispose  of,"  were  held  not  to  be  redund- 
ant or  synonymous  with  "  sell,"  but  to  contem- 
plate a  use  of  the  lands  different  from  a  sale, 
and  a  mortgage  is  such  a  use.  Piatt  v.  Union 
Pac.  R.  Co.,  99  U.  S.  48.  But  a  power  to 
dispose  of  lands,  given  by  statute,  includes  a 
power  to  sell  and  convey,  Rogers  v.  Goodwin, 

2  Mass.  477;  Fling  v.  Goodall,  40  N.  H.  219; 
and  to  lease,  U.  S.  z'.  Gratiot,  14  Pet.  (U.  S.) 
526. 

Same  —  Trustees.  —  Trustees  were  authorized 
to  acquire,  receive,  hold,  and  dispose  of  the 
title  to  certain  stock.  It  was  held  that  such  a 
power  included  a  power  to  sell  such  stock. 
The  court  said:  "  Particular  words  and 
phrases  are  to  be  taken  and  understood  in  their 
obvious  meaning  and  common  acceptation; 
and  if  they  have  acquired,  among  certain 
classes  of  persons  or  tradesmen,  any  different 
or  special  signification,  they  are  to  be  so  ap- 
plied by  the  court.  The  term  '  disposed  of,' 
in  its  dictionary  definition,  has  among  its 
meanings  that  of  bargain,  alienation,  passing 
from  one  into  the  control  of  another,  parting 
with.  Webster's  Diet.,  d."  Gould  v.  Head, 
41  Fed.  Rep.  245. 

Same  —  Mines  and  Mining.  —  The  right  to  fol- 
low, mine,  remove,  and  dispose  of  any  vein  of 
coal  or  other  minerals  includes  the  right  to  sell 
such  coal.  The  court  said :  "  Now,  one  of  the 
recognized  and  generally  accepted  meanings 
of  the  words  '  dispose  of  '  is  to  sell.  Webster 
has  it  thus:  '  To  dispose  of;  to  part  with;  to 
sell;  to  alienate;  as,  the  man  has  disposed  ol 
his  house,  and  removed.'  "  Waddell's  Appeal, 
84  Pa.  St.  96. 

Same  —  Common  Lands.  —  A  Massachusetts 
statute  recited  that  the  proprietors  of  lands 
lying  in  common  had  the  power  "  to  manage, 
dispose,  and  divide  the  same,"  in  such  way  as 
the  majority  might  decide.  In  construing  this 
recital,  the  court  in  Rogers  Goodwin,  2  Mass. 
477,  said:  "  Of  these  statutes  a  practical 
construction  early  and  generally  obtained,  that 
in  the  power  to  dis2}ose  of  lands  was  included 
a  power  to  sell  and  convey  the  common  lands. 
Large  and  valuable  estates  are  held  in  various 
parts  of  the  commonwealth,  the  titles  to  which 
depend  on  this  construction." 

Same  — Wills.  —  In  Matter  of  Hesdra,  2  Con- 
noly  (N.  Y.)  514,  it  was  held  that  the  words  of 
a  will,  "  shall  he  disposed  of,"  were  equivalent 
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DISPOSING  MIND.  (See  also  the  titles  TESTAMENTARY  CAPACITY  ;  UNDUE 
Influence  :  Wills.)  —  A  disposing  mind  is  the  mental  capacity  to  know  and 


as  used  by  the  testator  to  "  shall  be  sold." 
See  also  Williams      Veach,  17  Ohio  181. 

The  term  "dispose  of  "  in  a  will  has  been  held 
equivalent  to  "  sell  and  convey."  The  court 
said:  "  She  is  not  only  to  manage  it,  but  to 
<llspose  of  it,  in  case  that  appears  to  her  to  be 
the  best  thing  for  her  own  and  her  children's 
interest,  and  the  obvious  meaning  of  the  words 
'  dispose  of,'  used  in  that  connection,  is  to  tell 
and  convey."    Hunt  v.  Hunt,  11  Nev.  449. 

But  in  Sheffield  -'.  Orrery,  3  Atk.  287,  "dis- 
pose of"  in  a  will  was  held  to  mean  not  to 
sell,  but  to  manage. 

Same  —  Intoxicating  Liquors.  —  That  "dispose 
of"  includes  sale,  see  Northcutt  -•.  State,  35 
Tex.  Crim.  Rep.  584. 

Same — Disposition.  —  In  an  act  providing 
that  any  person  intrusted  with  or  in  posses- 
sion of  a  bill  of  lading,  etc.,  should  be  deemed 
the  true  owner  of  the  goods  mentioned  therein, 
«o  as  to  give  validity  to  a  contract  for  the  sale 
or  disposition  of  the  goods,  disposition  is 
something  in  the  nature  of  a  sale.  Taylor  v. 
Kymer,  3  B.  &  Ad.  320.  23  E.  C.  L.  81. 

Transfer. —  In  Astley  v.  Manchester,  etc.,  R. 
■Co.,  2  De  G.  &  J.  453,  it  was  held  that  the 
words  "  dispose  of  lands,"  in  an  English  stat- 
ute, meant  transfer,  and  did  not  relate  to  the 
mere  application  of  the  lands  to  a  purpose 
other  than  that  for  which  they  were  acquired. 

Dispose  and  Give.  (See  also  the  title  Into.xi- 
CATING  LiQi  oRs.) — In  a  statute  prohibiting 
the  unlicensed  sale  of  intoxicating  liquors, 
the  words  "  disposing  of  "  include  giving 
away.  State  v.  Deusting,  33  Minn.  102,  53 
Am.  Rep  12. 

In  Franklin  v.  State,  12  Md.  248,  it  was  held 
that  as  used  in  a  statute  forbidding  any  one  to 
sell,  dispose  of,  barter,  or  to  give  any  spiritu- 
ous liquors  to  any  slave,  the  words  "  to  dispose 
of  "  were  the  equivalent  of  "  to  give." 

In  Burvvell  j\  Anderson,  3  Leigh  (Va.)  348,  it 
is  said:  "  Every  man  of  ordinary  capacity 
would  understand  a  power  to  dispose  of  a  thing 
as  he  pleased,  as  a  gift  of  the  thing  itself;  and 
hence  every  one  who  uses  the  phrase  without 
qualification  is  understood  by  the  law  as  intend 
ing  a  gift.  The  power  of  absolute  disposition 
is,  indeed,  the  eminent  quality  of  absolute 
property."  See  also  Milhollcn  v.  Rice,  13  W. 
Va.  357. 

Dispose  of  — Will.  (See  also  the  title  Wills.) 
—  In  Crane's  Appeal,  2  Root  (Conn.)  488,  it  is 
said;  "  [In]  the  restrictive  clause  in  the  resi- 
duary bequest  to  Nathan.  '  not  heretofore  dis- 
posed of,"  '  heretofore  '  has  relation  to  the 
several  preceding  paragraphs  in  the  will; 
'  disposed  of  '  means  an  effectual  transfer  or 
^lisposition  by  the  will,  which  could  not  t)c  un- 
til the  death  of  the  testator.  It  is  therefore  as 
though  the  testator  had  said:  '  All  my  estate 
which  shall  not  pass  by  the  preceding  bequests 
in  my  will  to  the  legatees  therein  named,  I 
give  to  my  nephew  Nathan  Crane.' 

Same  —  Estate.  —  A  testator  devised  estate 
to  his  wife  "  to  be  used  and  enjoyed  and  at 
her  disposal  during  the  term  of  her  natural 
life-."  with  remainder  over  to  her  children.  It 
■was  held  that  the  testator  gave  his  wife  more 


than  a  life  estate  in  the  property,  though 
something  less  than  the  absolute  or  uncon- 
ditional ownership.  The  court  said:  "The 
word  disposal,  as  it  is  commonly  used,  varies 
in  meaning.  It  may  mean  power  or  authority 
to  sell,  give  away,  or  destroy;  or  it  may  mean 
the  right  to  control,  manage,  use,  and  govern. 
In  determining  the  sense  in  which  the  term 
was  used,  we  must  consider  that  which  pre- 
cedes and  follows  it.  In  doing  this  we  find 
not  only  the  limitation  of  'during  the  term 
of  her  natural  life,'  but  we  find  that  the  tes- 
tator has  proceeded  10  dispose  of  the  remainder 
after  her  death.  So  that  in  case  it  was  in- 
tended to  give  her  the  fee,  then  the  subsequent 
provisions  of  the  will  are  repugnant  and 
void."  Matter  of  Cayuga  County,  46  Hun  (N. 
Y.)  659;  affirmed  Diefenthaler  v.  New  York, 
III  N.  Y.  333. 

Where  a  testator  gave  the  residue  of  his 
estate  to  his  wife,  for  herown  personal  use  and 
benefit  and  disposal,  with  a  gift  over  of  what 
remained  undisposed  of  by  her,  it  was  held 
that  the  wife  took  a  life  interest,  with  power  of 
disposal  by  act  hi/er  vivos.  Re  Pounder,  56 
L.  J.  Ch.  113.  See  also  Re  Bush,  W.  N.  (Ss)^ 
61. 

In  Archibald  v.  Wright,  g  Sim.  161,  where  a 
power  enabling  a  woman  to  dispose  of  prop- 
erty as  she  saw  fit,  followed  a  life  interest  to 
her,  which  she  was  restrained  from  alienating, 
it  was  held  that  the  power  was  exercisable  by 
will  only,  and  not  by  writing  inter  vivos. 
Compare  In  re  Thomson's  Estate,  14  Ch.  Div. 
263. 

Wills  —  Disposing. —  In  Selden  v.  Coalter,  2 
Va.  Cas.  569,  it  is  said  :  "A  last  will  is  defined 
to  be  the  lawful  disposing  of  that  which  any 
one  would  have  done  after  death.  This  word 
disposing,  or  dispositio,  signifies  an  act  proceed- 
ing from  a  firm  purpose  or  resolution,  and 
therefore  anything  spoken  or  written  un- 
advisedly is  no  will.  Swinburne,  p.  i,  §  4. 
There  must  be  animus  dispoiiendi,  as  applied 
to  wills,  or  anifiius  testandi,  as  applied  to  tes- 
taments." 

Mortgage.  —  A  corporation  which,  by  its 
charter,  is  authorized  to  purchase  in  fee,  or  for 
any  less  estate,  "  all  such  lands,  tenements,  or 
hereditaments,  and  estate  real  and  personal, 
as  shall  be  necessary  and  convenient  for  them 
in  the  prosecution  of  their  works;  and  the 
same  to  sell  and  dispose  of  at  their  pleasure," 
has  power  to  mortgage  its  real  estate  to  secure 
the  payment  of  a  debt.  The  court  said: 
"  According  to  the  principle  of  Lancaster  r-. 
Dolan,  I  Rawle  (Pa.)  231,  a  power  to  sell  in- 
cludes a  power  to  mortgage,  even  under  the 
statute  of  uses,  though  strictly;  and  a  fortiori 
it  ought  under  a  statutory  grant  which  is  to 
be  beneficially  construed  in  furtherance  of  the 
object.  But  the  superadded  words,  '  dispose 
of.'  which  would  otherwise  be  redundant,  leave 
no  doubt  of  the  existence  of  an  intent  to  give 
the  corporation  power  to  part  with  its  real 
estate  t)y  any  voluntary  act,  without  regard  to 
the  mode  of  its  operation;  and,  as  a  power  to 
encumber  might  be  necessary  to  the  prosecu- 
tion of  its  works,  it  is  not  to  be  doubted  that  it 
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understand  what  disposition  one  may  wish  to  make  of  his  property,  and  upon 
wlioni  lie  will  bestow  it.* 

DISPOSSESSION.  (See  also  Ouster  ;  and  the  title  Adverse  Possession, 
vol.  I,  p.  787.)  —  Ouster  or  dispossession  is  a  wrong  that  carries  with  it  the 
amotion  of  possession,  and  whereby  the  wrongdoer  gets  into  the  actual  occu- 
pation of  the  land  or  hereditament,  and  obliges  him  that  hath  a  right  to  seek 
his  legal  remedy  in  order  to  gain  possession,  and  damages  for  the  injury 
sustained."'* 

DISPUTABLE  PRESUMPTIONS.  —  See  the  title  Presumptions. 
DISPUTE.  —  Sec  note  3. 

DISQUALIFY.  (See  also  the  titles  ELECTIONS;  JURY  AND  JURY  TRIAL ; 
Judges;  Public  Officers;  Witnesses.)  —  To  disqualify  means  to  deprive 
of  the  qualities  or  properties  necessary  for  any  purpose  ;  to  render  unfit ;  to 
incapacitate  ;  to  deprive  of  legal  capacity,  power,  or  right ;  to  disable,  as,  a 
conviction  of  perjury  "  disqualifies  "  a  man  to  be  a  witness.* 


was  intended  to  be  given."  Gordon  v.  Pres- 
ton, I  Watts  (Pa.)  386. 

Lease,  —  A  power  to  dispose  of  lands  includes 
the  power  to  lease  them.  U.  S.  v.  Gratiot,  14 
Pet.  (U.  S.)  538. 

Dispose  of  a  Lease.  (See  generally  the  title 
Lease.) — -A  lessor  covenanted  to  renew  a 
lease  if  he  should  not  otherwise  dispose  of  it. 
It  was  held  that  a  conveyance  by  way  of  ad- 
vancement, in  good  faith,  during  the  term, 
was  such  a  disposal.  Elston  v.  Schilling,  42 
N.  Y.  79- 

Belinquishment  of  Title.  —  A  power  of  attorney 
to  sell,  disxiose  of,  contract,  and  bargain  for 
land,  etc.,  and  to  execute  deeds,  contracts,  and 
bargains  for  the  sale  of  the  same,  did  not 
authorize  a  relinquishment  to  the  state  of  Ken- 
tucky of  the  land  of  the  constituent,  under  the 
act  of  the  legislature  of  that  state  of  1794; 
which  allowed  persons  who  held  lands  subject 
to  taxes,  to  relinquish  and  disclaim  their  title 
thereto,  by  making  an  entry  of  the  tract  or  the 
part  thereof  disclaimed,  with  the  surveyor  of 
the  county.  Clarke  v.  Courtney,  5  Pet.  (U.  S.) 
319- 

Collect.  —  The  term  "  disposeoi,''  when  used 
of  notes,  includes  "  collect."  Fling  z/.  Goodall, 
40  N.  H.  219. 

Community  Property.  (See  also  the  title 
CoMMUNi  rY  Property,  vol.  6,  p.  293.)  —  Under 
a  statutory  provision  that  all  property  acquired 
by  husband  or  wife  shall  be  common  prop- 
erty, and  that  the  husband  shall  have  control 
of  it,  with  absolute  power  to  disj>ose  of  it,  and 
that  at  the  death  of  either  one  half  shall  go  to 
the  survivor,  the  husband's  power  does  not 
extend  to  a  disposition  by  devise.  Beard  v. 
Knox,  5  Cal.  252.  And  see  Doe  v.  Glover,  i 
C.  B.  448,  50  E.  C.  L.  448. 

The  Final  Disposition  of  a  Suit  is  its  deter- 
mination, the  end  of  litigation  therein.  Exp. 
Russell,  13  Wall.  (U.  S.)  664.    See  Cause. 

Disposition  —  Docks.  (See  generally  the  title 
Wharves  and  Wharfingers.)  —  An  ordinance 
providing  for  the  appointment  of  a  dock  mas- 
ter, declared  its  purpose  to  be  "  the  direction 
of  the  removal  and  disposition  of  vessels." 
In  construing  this  provision  the  court  said: 
"The  word  <li.Sj(>o.«i<ion  rlearly  implies  arrange- 
ment or  classification,  and  it  clearly  imports 
authority  to  give  those  orders  and  directions 
upon  a  plan  or  system."  Hecker  tj.  New  York 
Balance  Dock  Co.,  24  Barb.  (N.  Y.)  221. 


1.  Freeman  v.  Easly,  117  111.  321.  See  also 
Farmer  7k  Farmer,  129  Mo.  530;  Reichenbach 
2'.  Ruddach,  127  Pa.  St.  590. 

Disposing  Slind  and  Memory.  —  In  Hall  i/. 
Perry,  87  Me.  569,  it  is  said:  "  A  disposing 
mind  involves  the  exercise  of  so  much  mind 
and  memory  as  would  enable  a  person  to  trans- 
act common  and  simple  kinds  of  business  with 
that  intelligence  which  belongs  to  the  weakest 
class  of  sound  minds;  and  a  (7i«/>os»«</ mem- 
ory exists  when  one  can  recall  the  general 
nature,  condition,  and  extent  of  his  property, 
and  his  relations  to  those  to  whom  he  gives, 
and  also  to  those  from  whom  he  excludes,  his 
bounty." 

2.  3'Bl.  Com.  167. 

Disseisin,  which  is  one  of  its  subdivisions, 
always  implies  a  wrong,  huX.  disjjossession  may 
be  by  right  or  by  wrong.  Taylor  v.  Horde,  i 
Bur.  Ill;  Slater  t'.  Rawson,  6  Met.  (Mass.)  444. 

3.  Labor  Disputes. —  Under  the  Employers  and 
Workmen's  Act,  38  &  39  Vict.,  c.  90,  creating  a 
special  jurisdiction  of  disputes  between  em- 
ployers and  workmen,  the  absence  of  a  work- 
man from  work,  without  notice  and  complaint 
to  the  justices  by  his  employer,  amounts  to 
a  dispute.  Clemson  v.  Hubbard,  i  Exch. 
Div.  179. 

Attorney  and  Client  —  Dispute.  —  The  doc- 
trine is  well  established  that  where  there  is  a 
dispute,  and  one  of  the  parties  consults  an 
attorney  on  the  subject  of  that  dispute,  such 
communications  as  are  made  in  that  con(Sulta- 
tion  are  privileged.  And  in  Slave  Wheeler, 
58  Tex.  25,  the  word  dispute,  as  used  in  this 
connection,  is  thus  defined:  "A  dis}nite 
exists  when  there  are  conflicting  claims  made 
to  the  same  property,  which,  unless  aban- 
doned by  the  one  or  the  other  of  the  parties, 
or  compromised,  will  result  in  litigation." 
See  also  the  title  Privileged  Communica- 
tions. 

Dispute  and  Controversy  Used  Synonymously.  — 

Keith  7'.  Levi,  i  McCrary  (U.  S.)  345. 

Sum  in  Dispute.  —  See  i  Encvc.  of  Pleading 
and  Practice,  p.  702,  title  Amount  in  Con- 
troversy. 

4.  Matter  of  Maguire,  57  Cal.  604.  This  is 
the  definition  given  by  the  court,  after  quoting 
Webster  with  approval.  In  this  case  it  was 
decided  that  an  ordinance  prohibiting  the  em- 
ployment of  females  in  places  where  liquor 
was  sold  was  in  conflict  with  a  constitutional 
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DISSECTION. — -"Dissection"  is  defined  as  the  act  of  dissecting  or  cutting 
in  pieces  an  animal  or  vegetable  for  the  purpose  of  ascertaining  the  structure 
and  uses  of  its  parts;  anatomy.* 

DISSEIZIN.  (See  also  the  titles  ADVERSE  POSSESSION,  vol.  i,  p.  787; 
Real  Property.)  —  A  disseizin  is  when  one  enters  intending  to  usurp  the 
possession,  and  to  oust  another  of  his  freehold  ;  and  therefore  qucBrendum  est 
a  judicc  quo  animo  hoc  fecerit,  why  he  entered  and  intruded.^ 

DISSENSION.  —  "  Dissension  "  means  disagreement  in  opinion,  usually  a 
disagreement  which  is  violent,  producing  warm  debates  or  angry  words;  con- 
tention, strife,  discord,  quarrel,  breach  of  friendship  and  union. ^ 


provision  that  "  no  person  shall  on  account 
of  sex  be  disqualified  from  entering  upon  or 
pursuing  any  lawful  business,  vocation,  or 
profession."  The  court  said:  "  The  words 
employed  in  this  ordinance  incapacitate  a  wo- 
man from  following  the  business  for  which 
the  petitioner  was  fined,  and  disable  her  from 
doing  so.  This  being  so,  she  is  disqualified 
by  the  ordinance  under  consideration  from 
pursuing  a  business  lawful  for  men." 

Ineligible  and  Disqualified.  —  The  Constitution 
of  Indiana  provided  that  every  person  should 
be  disqualified  for  holding  office  during  the 
term  for  which  he  might  have  been  elected, 
who  should  have  given  or  offered  a  bribe, 
threat,  or  reward  to  secure  his  election;  and 
a  statute  provided  that  the  election  might  be 
contested  when  the  contestee  was  ineligible. 
It  was  held  that  the  word  "  ineligible,"  used 
in  the  statute,  meant  the  same  thing  as  the 
word  disqualified  used  in  the  constitution. 
Carroll  7\  Green,  148  Ind.  362. 

Disqualification  of  a  Judge.  —  In  State  v. 
Blair,  53  Vt.  24,  it  was  held  that  the  legal  dis- 
qualification of  a  judge  might  originate  in 
physical  causes  as  well  as  interest  or  relation- 
ship. 

1.  Rhodes  v.  Brandt,  21  Hun  (N.  Y.)  3. 

2.  Coke  Litt.  153/'/  Blunden  v.  Baugh,  3 
Cro.  Car.  302;  Gray  v.  Darby,  i  Mart.  &  Y. 
(Tenn.)  421;  Bradstreet  v.  Huntington,  5  Pet. 
(U.  S.)  402,  430;  Probst  V.  Presbyterian 
Church,  129  U.  S.  192. 

Other  Definitions.  —  Disseizin  means  a 
wrongful  putting  out  of  him  who  hath  a  free- 
hold. Unger  v.  Mooney,  63  Cal.  590;  Weston 
V.  Reading,  5  Conn.  257;  Mitchell  z'.  Warner, 
5  Conn.  518;  Co.  Litt.  277^/  3  Bl.  Com.  169. 

In  Taylor  v.  Horde,  i  Burr.  60,  Lord  Mans- 
field said:  "A  di»»«£«in  signified  some  mode 
or  other  of  turning  a  tenant  out  of  his  tenure 
and  usurping  his  place  and  feudal  relation." 

A  disseixin  is  where  one  enters  intending  to 
usurp  the  possession  and  to  oust  another  of 
the  freehold,  and  either  takes  the  profits  or 
claims  the  inheritance.  Marr  v.  Gilliam,  i 
Coldw.  (Tenn.)  507. 

Adverse  Possession.  —  Disseizin  is  synony- 
mous with  adverse  possession,  and  is  so  gen- 
erally considered.  Pickett  v.  Pope,  74  Ala. 
130;  Magee  v.  Magcc,  37  Miss.  151;  Crapo  i/. 
Cameron,  61  Iowa  447. 

Disseizin  and  Dispossession  Distinguished.  (Sec 
also  DispossKSsioN,  a>it,,  p.  542.) — In  Slater 
v.  Rawson,  6  Met.  (Mass.)  444,  it  is  said: 
"According  to  the  modern  authorities  there 
seems  to  be  no  legal  difference  between  the 
words  '  seizin  '    and   '  possession,'  although 


there  is  a  difference  between  the  words  dis- 
seizin and  '  dispossession;  '  the  former  mean- 
ing an  estate  gained  by  wrong  and  injury, 
whereas  the  latter  may  be  by  right  or  by 
wrong;  the  former  denoting  an  ouster  of  the 
disseizee,  or  some  act  equivalent  to  it,  whereas 
by  the  latter  no  such  act  is  implied.  Co.  Litt. 
1531^,  iSia;  Taylor  v.  Horde,  i  Burr.  108, 
III;  Matheson  v.  Trot,  i  Leon.  209;  Smith  v. 
Burtis,  6  Johns.  (N.  Y.)  217." 

A  mere  entry  upon  ancther  is  no  disseizin, 
unless  it  be  accompanied  with  expulsion. 
Disseizin  is  an  estate  gained  by  wrong  and 
injury,  and  therein  it  differs  from  disposses- 
sion, which  may  be  by  right  or  wrong.  Doe 
V.  Thompson,  5  Cow.  (N.  Y.)  ;^74.  See  also 
Barrett  c\  Love,  48  Iowa  nr. 

Disseizin  in  Fact  and  Disseizin  by  Election.  — 
In  Varick  v.  Jackson,  2  Wend.  (N.  Y.)  166,  ig 
Am.  Dec.  571,  it  is  said:  "  Disseizin  in  fact 
and  disseizin  by  election  have  been  so  fre- 
quently confounded,  that  in  examining  the 
</ic-/a  of  judges,  it  is  sometimes  difficult  to 
understand  to  which  species  of  disseizin  they 
allude,  without  referring  particularly  to  the 
facts  of  the  case  which  they  had  under  consid- 
eration at  the  time  such  </if/<i  were  delivered. 
But  by  a  careful  examination  of  the  authori- 
ties, it  will  be  found  that  there  could  be  no 
disseizin  in  fact,  except  by  the  wrongful  entry 
of  a  person  claiming  the  freehold,  and  an 
actual  ouster  or  expulsion  of  the  true  owner, 
or  by  some  other  act  which  was  tantamount, 
such  as  a  common-law  conveyance,  with 
livery  of  seizin,  by  a  person  actually  seized  of 
an  estate  of  freehold  in  the  premises;  or  some 
one  lawfully  in  possession  representing  the 
freeholder  (i  Inst.  330,  c,  note  i);  or  by  a 
common  recovery,  in  which  there  was  a  judg- 
ment for  the  freehold,  and  an  actual  delivery 
of  seizin  by  the  execution;  or  by  levying  a 
fine,  which  is  an  acknowledgment  of  a  feoff- 
ment of  record.  2  Bl.  Com.  348;  Co.  Lilt.  33 
c,  note  i;  Doe  v.  Thompson,  5  Cow.  (X.  Y.) 
371;  Smith  V.  Burtis,  6  Johns.  (N.  Y.)  197,  5 
Am.  Dec.  218." 

Rent.  (Sec  also  the  title  Groi;m)  Rf.nt.)  — 
A  disseizin  is  a  wrongful  putting  out  of  him 
that  is  seized  of  the  freehold,  i  Inst.  277. 
And  at  common  law,  as  rent  is  sometimes  a 
tenement,  there  may  be  a  disseizin  of  rent. 
Mitchell  2'.  Warner,  5  Conn.  518. 

3.  McKinney  v.  Griggs,  5  Bush  (Ky.)4i7,  in 
which  case  it  was  held  that  the  term 
"  schism  "  in  a  statute  regulating  religious 
societies,  was  not  synonymous  with  dissen- 
sion.   See  generally  the  title  Rr.i.iGiors  Socii;- 
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in  this  work,  the  title  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620,  and 

references  there  given. 

I,  Definition.  —  The  dissolution  of  a  corporation  is  the  termination  of  its 
corporate  existence.* 

1.  "  In  the  language  of  text- writers,  of  stat-  suspends  the  business  of  the  corporation  with- 

utes,  and  not  infrequently  of  judicial  decisions,  out  terminating  its  existence."    Shcplcy,  J., 

the  phrase  '  dissolving  a  corporation  '  is  used,  in  In  re  Independent  Ins.  Co.,  Holmes  (U.  S.) 

sometimes  as  synonymous  with  annulling  the  103.    See  also  Commercial  Bank  v.  Lockwood, 

charter  or  terminating  the  existence  of  the  cor-  2  Harr.  (Del.)  8.    And  see  infra,  IIow  a  Cor- 

poration,  and  sometimes  as  meaning  merely  a  pornlion  May  Be  Dissolved — Rfpeal  of  Charier 

judicial  act  which  alienates  the  property  and  —  ///  General,  notes. 
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II.  How  A  Corporation  May  Be  Dissolved  —  1.  In  General.  —  A  corpora- 
tion nui)-  be  dissolved:  (i)  by  the  repeal  of  its  charter;  (2)  by  the  happening 
of  a  condition  or  contingency  prescribed  by  the  charter;  (3)  by  the  natural 
death  of  all  its  members  or  the  loss  of  an  integral  part;  (4)  by  the  surrender  of 
its  franchises;  (5)  by  expiration  of  the  period  of  its  existence  as  limited  in  its 
charter;  (6)  by  judgment  of  forfeiture  in  a  judicial  proceeding.* 

2.  Repeal  of  Charter  —  a.  In  General.  —  In  the  United  States,  the  legisla- 
tures of  the  several  states  have,  within  constitutional  limits,  the  right  to  dissolve 
a  corporation  by  a  repeal  of  its  charter.*    In  Efigland,  while  the  king,  in  the 


1.  According  to  Sir  William  Blackstone,  a  cor- 
poration may  be  dissolved-  "  i.  By  Act  of  Par- 
liament, which  is  boundless  in  its  operations. 
2.  By  the  natural  death  of  all  its  members,  in 
case  of  an  aggregate  corporation.  3.  By  sur- 
render of  its  franchises  into  the  hands  of  the 
king,  which  is  a  kind  of  suicide.  4.  By  for- 
feiture of  its  charter  through  negligence  or 
abuse  of  its  franchises,  in  which  case  the  law 
judges  that  the  body  politic  has  broken  the 
condition  upon  which  it  was  incorporated,  and 
thereupon  the  incorporation  is  void;  and  the 
regular  course  is  to  bring  an  information  in 
nature  of  a  writ  of  quo  warranto,  to  inquire  by 
what  warrant  the  members  now  exercise  their 
corporate  power,  having  forfeited  it  by  such 
and  such  proceedings."     I  Black.  Com.  485. 

2.  Repeal  by  Legislature  —  United  States. — 
Lothrop  V.  Stedman,  13  Blatchf.  (U.  S.)  143; 
State  Invest.,  etc.,  Co.  v.  .Superior  Ct.,  loi  Cal. 
145;  Merrill  v.  Suffolk  Bank,  31  Me.  57,  50 
Am.  Dec.  649;  Erie,  etc.,  R.  Co.  v.  Casey,  26 
Pa.  St.  309.  And  see  Moore  v.  Whitcomb,  48 
Mo.  547;  Blake  v.  Hinkle,  10  Yerg.  (Tenn.) 
218. 

Repeal  to  Take  Effect  upon  the  Failure  to  Per- 
form Certain  Acts.  —  And,  it  seems,  there  may 
be  a  sort  of  conditional  repeal,  to  take  effect 
upon  the  happening  of  a  certain  event,  or  upon 
the  failure  of  the  corporation  to  perform, 
within  a  given  time,  certain  stipulated  acts. 
See  Lothrop  v.  Stedman,  13  Blatchf.  (U.  S.) 
143,  where  it  was  enacted  by  the  legislature 
that  unless,  within  a  stipulated  period,  the 
stockholders  should  supply  a  deficiency  of 
assets,  the  corporation  should  stand  repealed. 

Repeal  by  Consolidation.  —  The  consolidation 
of  two  or  more  corporations  in  pursuance  of 
statute  may  operate  as  a  dissolution  of  the  old 
corporations.  See  Shields  v.  Ohio,  95  U.  S. 
319;  Green  County  v.  Conness,  109  U.  S.  104; 
Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  R. 
Co.,  115  U.  S.  587;  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152U.  S.  301;  Combes  z/.  Keyes,  89  Wis. 
311,  46  Am.  St.  Rep.  839.  See  the  title  Con- 
solidation OF  Corporations,  vol.  6,  p.  800. 

State  Corporation  Not  to  Be  Dissolved  by  Act  of 
Congress.  —  "The  bankruptcy  of  a  corpora- 
tion,"' said  Bleckley,  J.,  in  Holland  v.  Hey- 
man,  60  Ga.  174,  "  does  not  put  an  end  to  the 
corporate  existence,  nor  vacate  the  office  of  the 
directors.  A  corporation  of  this  state  cannot 
be  dissolved  by  an  Act  of  Congress,  or  by  the 
administration  thereof  through  the  federal 
courts.  Georgia  created,  and  she  alone  can 
destroy." 

Dissolution  by  Proclamation  of  Executive  Pur- 
suant to  Act  of  Legislature.  —  By  a  statute 
passed  by  the  Mississippi  legislature  in  1840, 
the  several  banks  of  the  state  were  required  to 


pay  their  notes  outstanding  in  specie  to  the 
holders,  according  to  the  provisions  of  the  act, 
upon  pain  of  having  their  charters  declared 
forfeited  by  proclamation  of  the  governor, 
after  which  the  act  provided  that  the  corpora- 
tion should  retain  and  use  its  corporate  name 
only  for  the  purpose  of  winding  up  and  liqui- 
dating its  affairs.  The  charter  of  the  Missis- 
sippi Union  Bank  was  declared  forfeited  under 
this  statute,  and  the  validity  of  the  act  giving 
the  governor  the  power  so  to  act  was  main- 
tained. Campbell  v.  Mississippi  Union  Bank, 
6  How.  (Miss.)  677. 

When  "  Dissolution "  Occurs  under  Statutes 
Keeping  Corporation  Alive  for  Certain  Purposes, 
—  The  dissolution  of  a  corporation,  for  all  pur- 
poses except  those  stipulated  in  the  statute 
keeping  italive  for  certain  purposes,  occurs,  in 
the  case  of  repeal  of  the  charter,  when  the  re- 
pealing act  takes  effect.  Thus  it  has  been 
held  that  where  the  act  incorporating  a  bank 
is  repealed,  the  charter  has  "  expired  "  and 
the  bank  is  "  dissolved  "  within  the  meaning 
of  the  Massachusetts  Rev.  Stat.,  c.  36,  §  31,  so 
far  as  from  that  time  to  entitle  the  holders  of 
bills  then  remaining  unpaid  to  the  remedies 
provided  by  that  chapter  of  the  act,  against 
the  stockholders  individually,  notwithstanding 
the  fact  that  the  bank  will  have,  under  the  act, 
a  qualified  existence  three  years  longer  for  the 
purpose  of  settling  its  concerns.  Crease  v. 
Babcock,  23  Pick.  (Mass.)  334,  34  Am.  Dec.  61. 

Repeal  by  Implication.  —  In  the  case  of  Bark- 
ley  V.  Levee  Com'rs,  93  U.  S.  258,  it  was  held 
that  an  incorporated  board  of  levee  commis- 
sioners, charged  with  constructing  and  keeping 
in  repair  the  levees  within  a  certain  district, 
would  cease  to  exist,  except  so  far  as  its 
existence  was  expressly  continued  for  certain 
objects,  where  it  was  superseded  in  its  func- 
tions by  a  law  dividing  the  levee  district, 
creating  a  new  corporation  for  one  portion, 
and  placing  the  other  under  the  charge  of  the 
local  authorities.  And  see  also,  in  this  con- 
nection, the  case  of  Stone  v.  Framingham,  109 
Mass.  303. 

But  in  Wilmington,  etc.,  R.  Co.  v.  Down- 
ward, (Del.  1S88)  14  Atl.  Rep.  720,  where  all 
the  rights,  privileges,  and  immunities  of  a 
railroad,  incorporated  by  the  legislature  of 
Delaware,  were,  by  decree  of  the  L'nited  States 
Circuit  Court,  sold  to  satisfy  a  mortgage, 
save,  however,  such  rights,  privileges,  and 
immunities  as  had  been  granted  by  the  state 
of  Delaware,  and  subsequently  the  legislature 
of  Delaware  incorporated  the  purchasers  at 
such  sale,  and  vested  them  with  all  the  rights, 
title,  interest,  property,  possession,  claim,  and 
demand  at  law  or  in  equity  of,  in,  or  to  such 
railroad,  with  its  appurtenances,  and  with  all 
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exercise  of  his  prerogative,  may  create,  yet  he  may  not  dissolve  a  corporation  ; ' 
and  though  parHament  possesses  the  power  of  revocation  of  corporate 
charters,  free  from  constitutional  restraint,  it  is  said  to  be  an  authority  rarely 
exercised,  the  proceeding  being  usually  judicial,  by  quo  warranto  or  scire 
facias.*  The  legislative  power  of  repeal  for  abuse  of  corporate  privileges  is, 
it  has  been  said,  a  different  right  from  that  of  demanding  a  judicial  sentence  of 
forfeiture,  and  is  reserved  for  the  very  reason  that  it  may  afford  a  remedy 
when  a  quo  warranto  or  scire  facias  would  not,*  as  the  former  mode  of  pro- 
cedure is  subject  neither  to  the  doctrine  of  estoppel  nor  to  the  rules  of  plead- 
ing and  evidence  applicable  to  court  proceedings."* 

b.  Right  of  Repeal  as  Affected  by  Constitutional  Provisions  — 
(l)  Generally. — ^  As  will  be  seen  from  the  following  discussion,  the  repeal  of 
the  charter  of  a  corporation  by  a  state  legislature  is  void  if  in  conflict  with  the 
Constitution  of  the  United  States  or  that  of  the  state  of  the  legislature  so 
acting.*  An  act  repealing  a  corporate  charter  may,  in  the  same  manner  as 
other  legislative  acts,  be  declared  void  by  the  courts  for  unconstitutionality,* 


the  rights,  powers,  immunities,  privileges,  and 
franchises  of  the  corporation  as  whose  property 
the  same  was  sold,  it  was  held,  nevertheless, 
that  the  charter  of  the  pre-existing  railroad 
company  was  not  revoked. 

Bepeal  by  Constitutional  Provision. —  \n  A!is- 
souri,  section  I  of  art.  12  of  the  Constitution 
of  1875  provides:  "  All  existing  charters,  or 
grams  of  special  or  exclusive  privileges,  under 
which  a  bona  fide  organization  shall  not  have 
taken  place  and  business  been  coinmenced  in 
good  faith  at  the  adoption  of  this  constitution, 
shall  thereafter  have  no  validity." 

1.  In  England.  —  See  Lea  v.  American  At- 
lantic, etc..  Canal  Co.,  3  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  10;  and  the  opinion  of  Walker, 
J.,  in  Bruffett  v.  Great  Western  R.  Co.,  25  111. 
353- 

2.  2  Kyd  on  Corporations,  447;  Walker,  J., 
in  Bruffett  v.  Great  Western  R.  Co.,  25  111. 
353;  Morton,  J.,  in  Boston  Glass  Manufactory 
V.  Langdon,  24  Pick.  (Mass.)  52,  35  Am.  Dec. 
292;  Sutherland,  J.,  in  Lea  v.  American  At- 
lantic, etc..  Canal  Co.,  3  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  11. 

In  Great  Britain  the  parliament,  in  theory, 
possesses  the  same  power  to  declare  a  forfeit- 
ure as  the  courts.  This  power,  however,  is 
rarely  exercised,  the  usual  proceeding  being 
by  quo  warranto  or  scire  facias.  See  opinion 
of  Walker,  J.,  in  Bruffett  v.  Great  Western  R. 
Co..  25  111.  353. 

"  In  England,  where  the  parliament  is  said 
to  be  omnipotent,  and  where  in  fact  there  is 
no  constitutional  restraint  upon  their  action 
but  their  own  discretion  and  sense  of  right, 
corporations  are  supposed  to  hold  their  fran- 
chises at  the  will  of  the  legislature.  But  if 
they  possess  the  power  to  annul  charters,  it 
certainly  has  been  rarely  exercised  by  them. 
In  this  country,  where  the  legislative  power  is 
carefully  defined  by  explicit  fundamental 
laws,  by  which  it  must  be  governed  and  be- 
yond which  it  cannot  go,  it  has  become  a  ques- 
tion of  some  difficulty  to  determine  the  precise 
extent  of  their  authority  in  relation  to  the 
revocation  of  charters  granted  by  them." 
Morton,  J.,  in  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  52,  35  Am.  Dec.  292. 

"At  common  law,"  said  Sutherland,  J.,  in 
Lea  V.  American  Atlantic,  etc.,  Canal  Co..  3 


Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  11,  "  the 
king  could  create  a  corporation,  but  could  not 
arbitrarily,  and  without  a  judicial  proceeding, 
dissolve  or  destroy  any  corporation.  Parlia- 
ment, being  theoretically  omnipotent,  could 
do  so;  but  there  are  probably  only  two  or 
ihree  instances  of  the  power  having  ever  been, 
exercised. 

3.  Nature  of  Legislative  Power  of  Repeal.  — 

Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St.  309. 

Where  the  right  of  repeal  was  reserved  in 
the  charter  of  a  railroad  corporation  for  misuse 
or  abuse  of  any  of  the  privileges  granted,  it 
was  said,  with  reference  to  the  right  of  legis- 
lative repeal  independently  of  judicial  investi- 
gation: "For  the  same  offense  the  charter 
might  have  been  forfeited  on  quo  warranto, 
but  another  mode  of  reparation  was  adopted 
for  the  very  reason  that  the  state  did  not 
choose  to  undergo  the  risk  and  embarrassment 
and  delay  of  a  judicial  trial.  She  would  not 
have  the  machinery  of  a  court  interposed  be- 
tween her  and  her  rights.  She  did  not  desire 
to  play  with  lawyers  and  judges  at  the  game 
of  special  pleading.  She  was  unwilling  to  go 
for  justice  to  a  place  where  estoppels  might 
prevent  her  from  asserting  the  truth.  She 
would  retain  the  right  of  legislative  repeal  free 
from  all  restraints  but  those  imposed  by  the 
constitution,  or  else  she  would  not  grant  the 
charter."  Black,  J.,  in  Erie,  etc.,  R.  Co.  v. 
Casey,  26  Pa.  St.  307. 

4.  Estoppel,  it  has  been  held,  is  a  rule  of  the 
courts,  and  does  not  apply  in  cases  of  legisla- 
tive repeal.  Only  constitutional  questions 
can  be  raised  to  test  the  validity  cf  a  repealing 
act,  and  the  doctrine  of  estoppel  is  no  part  of 
the  constitution.  Nor  is  the  power  to  repeal 
restricted  by  the  rules  of  pleading  and  evi- 
dence which  the  courts  have  adopted,  and 
therefore  the  slate  may  act  by  its  kgislature 
upon  a  truth  which  it  would  have  been 
estopped  to  show  in  a  court  proceeding. 
Black,  J.,  ill  Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa. 
St.  309. 

6.  ^ee  infra,  this  subdivision. 

6.  Courts  May  Declare  Repealing  Act  Unconsti- 
tutional.—  Lothrop  T.  Stcdman,  13  Blatchf.  (U. 
S.)  143;  Myrick  v.  Brawley,  33  Minn.  377; 
McLaren  v.  Pennington,  1  Paige  (N.  Y.)  ill; 
Eric,  etc.,  R.  Co.  ■'.  Casey,  26  Pa.  St.  300. 
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and  to  the  same  extent  the  presumption  is  in  favor  of  the  constitutionality  of 
such  an  act.* 

(2)  Repeal  of  Corporate  Charters  as  Impairing  Obligation  of  Contracts  — 
(a)  In  General.  —  Legislative  repeals  of  the  charters  of  private  corporations  have 
been  most  frequently  challenged  on  the  ground  of  conflict  with  that  provision 
of  the  h^'deral  Constitution  prohibiting  to  the  legislatures  of  the  several  states 
the  impairment  of  the  obligations  of  contracts.  And,  needless  to  say,  if  such 
contention  is  maintained,  the  repealing  act  is  void,  and  the  corporation 
survives.* 

(b)  Charters  of  Private  Corporations  —  aa.  General  Rules  — •  The  Charter  a  Contract.  — 
The  charter  of  a  private  corporation  is  universally  regarded  as  a  contract 
between  the  state  and  the  corporators,  and  as  such  within  the  protection  of 
the  provision  of  the  Federal  Constitution  prohibiting  to  the  state  legislature 
the  impairment  of  its  obligation.* 

Imposition  of  New  Conditions  of  Forfeiture.  —  It  has  been  held,  therefore,  that  a 
legislative  act  imposing  a  new  condition  upon  a  pre-existing  private  corpora- 
tion, for  a  violation  of  which  a  forfeiture  of  its  charter  might  be  declared,  is 
void  and  of  no  effect."* 


It  Has  Been  Held,  However,  in  the  case  of 
Miners'  Bank  v.  U.  S.,  i  Greene  (Iowa)  553, 
where  there  was  a  right  of  repeal  expressly 
reserved  upon  the  happening  of  a  certain  con- 
dition, that  where  the  legislature  had  acted  as 
upon  the  condition  having  happened,  the  fact 
of  the  existence  of  the  circumstances  consti- 
tuting the  condition  could  never  be  questioned 
by  any  court. 

1.  Presumption  in  Favor  of  Constitutionality.  — 
Lothrop  I'.  Stedman,  13  Blatchf.  (U.  S.)  143; 
State  V.  Curran,  12  Ark.  321;  McLaren  v. 
Pennington,  I  Paige  (N.  Y.)  in;  Erie,  etc.,  R. 
Co.  7\  Casey,  26  Pa.  St.  300. 

Burden  of  Proof  upon  Party  Asserting  Uncon- 
stitutionality.—  "  The  right  of  the  judiciary  to 
declare  a  statute  void,"  said  Black,  J.,  in 
Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St.  300, 
"  and  to  arrest  its  execution,  is  one  which  in 
the  opinion  of  all  courts  is  coupled  with 
responsibilities  so  grave  that  it  is  never  to  be 
exercised  except  in  very  clear  cases;  one 
department  of  the  government  is  bound  to 
presume  that  another  has  acted  rightly.  The 
party  who  wishes  us  to  pronounce  a  law 
unconstitutional  takes  upon  himself  the  burden 
of  proving,  beyond  all  doubt,  that  it  is  so." 
See  generally  the  titles  Constitutional  Law, 
vol.  6,  p.  882;  Statutes. 

2.  General  Eule  as  to  Impairment  of  Obligation 
of  Contracts  —  United  StaUs.  —  Fletcher  v. 
Peck,  6  Cranch  (U.  S.)  87;  New  Jersey  v.  Wil- 
son, 7  Cranch  (U.  S.)  164;  Terrett  71.  Taylor,  9 
Cranch  (U.  S.)  43;  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  518. 

Arkansas.  —  State  v.  Curran,  12  Ark.  321. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45. 

/owa.  —  Miners'  Bank  v.  U.  S.,  I  Morr. 
(Iowa)  482,  43  Am.  Dec.  115. 

Massachusetts.  —  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.)  344;  Crease  v. 
Babcock,  23  Pick.  (Mass.)  340,  34  Am.  Dec.  61. 

Michigan.  —  People  i'.  Jackson,  etc.,  Plank 
Road  Co.,  g  Mich.  285. 

Missouri.  —  State  v.  Adams,  44  Mo.  570. 

Pennsylvania .  —  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  301. 


3.  Leading  Case  —  Dartmouth  College  v.  Wood- 
ward.—  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518,  is  the  leading  case  in  the 
United  States  with  reference  to  the  right  of  a 
state  legislature  to  repeal,  alter,  or  impair  the 
charter  of  a  private  corporation,  without  its 
consent.  In  this  case  the  charter  of  a  private 
corporation,  whether  civil  or  eleemosynary,  is 
held  to  be  an  executed  contract  between  the 
state  and  the  corporators,  and  within  the  pro- 
vision of  the  Federal  Constitution  prohibiting 
to  the  state  legislature  the  passage  of  laws 
impairing  the  obligation  of  contracts. 

Exempt  from  Legislative  Power  Beyond  Reser- 
vations Contained  in  It.  —  "  That  a  charter  of 
incorporation  is  a  contract  between  the  gov- 
ernment and  the  corporators,  is  a  proposition 
which  seems  to  be  fully  supported  by  the 
highest  judicial  authorities."  Morton,  J.,  in 
Crease  v.  Babcock,  23  Pick.  (Mass.)  340,  34 
Am.  Dec.  61;  "  and,"  continued  the  learned 
judge,  "  that  it  is  exempt  from  the  ordinary 
action  of  legislative  power,  beyond  the  reser- 
vations, express  or  implied,  contained  in  it,  is 
equally  well  supported.  In  other  words,  the 
government  can  rightfully  do  nothing  incon- 
sistent with  the  fair  meaning  of  the  contract 
which  it  has  made."  And  see  Mills  r.  Wil- 
liams, II  Ired.  L.  (33  N.  Car.)  558. 

Parties  to  the  Charter  Compact.  —  The  charter 
of  a  corporation  is  not  a  compact  between  the 
corporate  body  on  the  one  hand  and  indi- 
viduals \uhose  rights  may  be  affected  by  the 
exercise  of  its  powers  on  the  other;  but  it  is  a 
compact  between  the  corporation  and  the 
government  from  which  it  derives  its  powers. 
Pixley  V.  Roanoke  Nav.  Co.,  75  Va.  320. 

4.  Imposing  New  Conditions  of  Forfeiture.  — 
People  7'.  Jackson,  etc..  Plank  Road  Co.,  9 
Mich.  285. 

But  in  the  case  of  State  7'.  Southern  Pac.  R. 
Co.,  24  Tex.  80,  it  was  held  that  the  failure  of 
the  president  or  vice-president  and  a  majority 
of  the  directors  of  a  railroad  corporation  to  re- 
side in  the  state,  as  required  by  statute,  was  a 
good  ground  for  the  forfeiture  of  the  charter 
of  the  corporation;  and  the  fact  that  the  act 
was  passed  after  the  organization  of  the  corn- 
Volume  IX. 


How  a  Corporation 


DISSOLUTION  OF  CORPORATIONS. 


May  Be  Dissolved. 


Additional  Penalties  for  Breach  of  Existing  Conditions.  —  And  likewise,  an  act  attach- 
ing an  additional  penalty  for  the  breach  of  an  existing  condition  is  invalid  as 
violative  of  the  obligation  of  the  charter  contract.* 

Change  in  Remedy  of  Creditors  or  Stockholders.  —  But  an  act  dissolving  a  private  cor- 
poration is  not  unconstitutional  as  impairing  the  obligation  of  contracts 
between  the  corporation  and  its  creditors  or  stockholders,  where  provision  is 
made  for  the  survival  of  the  rights  of  such  persons  against  the  corporate 
assets,  though  the  remedy  for  enforcing  such  rights  be  changed.* 

Consent  of  Corporation.  —  A  statute  which  declares  a  forfeiture  with  the  consent 
of  the  corporation  does  not  impair  the  obligation  of  contracts.* 

bb.  Power  of  Repeal  Before  Acceptance  of  Charter.  —  It  has  been  held  that 
before  a  charter  granted  by  a  state  has  been  accepted  by  the  incorporators,  it 
may  be  repealed  at  pleasure,  as  the  charter  does  not  assume  the  character  of 
a  contract  until  it  is  accepted.* 

cc.  Where  Right  of  Repeal  Is  Reserved.  —  Where  the  right  of  repeal  is  reserved 
in  the  charter,  there  can  be  no  doubt  of  the  authority  of  the  legislature  to 
exercise  the  power  according  to  the  terms  of  the  reservation.'    And  the  rule 


pany,  under  its  charter,  does  not  affect  the 
validity  of  the  act,  or  render  it  liable  to  the 
objection  that  it  is  an  unconstitutional  provi- 
sion which  impairs  the  obligation  of  the  con- 
tract. 

1.  Penalty  of  Total  Forfeiture  Instead  of  Former 
Partial  Forfeiture.  —  A  lej^islative  act,  subse- 
quent to  an  act  of  incorporation,  and  not 
assented  to  by  the  company,  which  subjects  it 
to  a  total  forfeiture  of  its  franchises  for  a 
cause  which  was  formerly  ground  for  a  partial 
forfeiture  only,  is  void  as  impairing  the  obli- 
gation of  contracts.  People  v.  Jackson,  etc., 
Plank  Road  Co.,  g  Mich.  285. 

2.  Provision  for  Survival  of  Rights  of  Creditors 
and  Stockholders  —  Change  in  Remedy.  —  Com- 
mercial Bank  v.  Chambers,  8  Smed.  &  M. 
(Miss.)  40;  Nevitt  v.  Port  Gibson  Bank,  6 
Smed.  &  M.  (Miss.)  513:  Mumma  v.  Potomac 
Co.,  8  Pet.  (U.  S.)  286;  Nelson  v.  Hubbard,  96 
Ala.  238;  Read  v.  Frankfort  Bank,  23  Me.  318: 
McLaren  v.  Pennington,  i  Paige  (N.  Y.)  iii; 
Western  North  Carolina  R.  Co.  Rollins,  82 
N.  Car.  523.  And  see  Paschall  v.  Whitsett,  11 
Ala.  472. 

But  the  legislature  cannot  establish  rules  in 
regard  to  the  management  and  disposition  of 
the  assets  of  a  corporation,  providing  that  the 
assets  should  be  diverted  from  the  creditors 
and  stockholders,  or  divi(icd  unfairly  or  un- 
equally among  them.  Shipman,  J.,  in  Loth- 
rop  V.  Stedman,  13  Blatchf.  (U.  S.)  143. 

In  th^  case  of  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  the  contention  was 
made  that  certain  state  enactments  impaired 
th^  obligation  of  the  contracts  which  an  insur- 
ance company  had  made  with  its  creditors  and 
policy  holders.  "  To  this  it  is  sufficient  to 
reply,"  said  Harlan,  J.,  delivering  the  opinion 
of  the  court,  "  in  the  language  of  the  court  in 
Mumma  v.  Potomac  Co.,  8  Pet.  (U.  S.)  281, 
where  it  was  said:  'A  corporation,  by  the  very 
terms  and  nature  of  its  political  existence, 
is  subject  to  a  dissolution,  bv  a  surrender 
of  its  corporate  franchises,  and  by  a  for- 
feiture of  them  for  wilful  misuse  and  nonusc. 
Every  creditor  must  be  presumed  to  under- 
stand the  nature  and  incidents  f)f  such  a  body 
politic,  and  to  contract  with  reference  to  them. 
.And  it  would  be  a  dcctrine  new  in  the  law, 


that  the  existence  of  a  private  contract  of  the 
corporation  should  force  upon  it  a  perpetuity 
of  existence,  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  charter.'  " 

The  Alabama  statute  (Code,  §§  1683,  1689) 
providing  for  the  voluntary  dissolution  of  pri- 
vate corporations,  and  for  the  administration 
of  their  assets  for  the  benefit  of  their  creditors 
and  stockholders,  does  not  impair  the  obliga- 
tion of  contracts  entered  into  by  such  corpora- 
tions while  the  statute  was  in  force,  though 
creditors  of  corporations  which  have  been  dis- 
solved pursuant  to  the  provisions  of  the  stat- 
ute can  enforce  their  demands  against  the 
dissolved  corporations  only  in  the  mode  pre- 
scribed by  the  statute.  Nelson  v.  Hubbard,  96 
Ala.  238. 

If  the  charter  of  a  corporation  be  legally  re- 
pealed by  the  legislature  in  accordance  with  a 
provision  in  the  charter  reserving  the  right,  a 
creditor  of  the  corporation  can  interpose  no 
valid  objection  to  the  constitutional  power  of 
the  legislature,  on  the  ground  that  the  repeal 
of  the  charter  would  impair  or  deprive  him  of 
his  remedy  to  collect  his  demand  by  suit 
against  the  corporation  then  pending.  Read 
V.  Frankfort  Bank,  23  Me.  318.  "A  remedy 
for  a  party,"  said  the  court  in  this  case, '"  may 
be  changed  or  wholly  taken  away  by  the  legis- 
lature without  contravening  the  Constitution 
of  the  Unite<i  States." 

Remedy  May  Be  Changed,  though  Suit  Pending. 
—  The  remedy  for  a  i)ai  ty  ni.iy  be  changed  by 
the  legislature,  although  such  change  may 
affect  suits  then  pending,  without  contraven- 
ing the  Constitution  of  the  United  States. 
Read  v.  Frankfort  Bank,  23  Me.  31S;  Ward  v. 
Farvvell,  97  III.  593;  Commercial  Bank 
State,  6  Smed.  &  M.  (Miss.)  590;  Planters' 
Bank  v.  State,  7  Smed.  &  M.  (Miss  )  163. 

3.  Provision  for  Forfeiture  with  Consent  of  Cor- 
poration.—  Mnbile,  etr.,  K,  Co.  r.  State,  2(> 
Ala.  ?73. 

4,  Before  Acceptance  of  Charter.  —  State  v. 
Baltimore,  etc.,  R.  Co.,  12  Gill  is:  J.  (Md.)  400, 
38  ,'\m.  Dec.  317.  See  Chesapeake,  etc..  Canal 
Co.  7'.  Baltimore,  etc.,  R.  Co.,  4  (iill  &  J. 
(Md.)  I. 

6.  Reservation  of  Right  of  Repeal.  —  Wilson 
Tes^on,   I.;    Ind.  2S7;    Read    :■.  Frankfort 
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is  the  same  where  the  right  is  provided  for  by  pre-existing  statute  *  or  con- 
stitutional provision,*  for  in  everj'^  act  of  incorporation  the  existing  law  of  the 
state,  constitutional  and  statutory,  forms  as  much  a  part  of  the  contract  as  it 
does  in  the  case  of  a  contract  between  individuals.^ 

Rights  of  Corporate  Creditors  as  AfFeoting  the  Exercise  of  a  Reserved  Right  of  Repeal.  —  The 
creditors  of  a  corporation  have  no  right  to  complain  of  a  legislative  repeal 
pursuant  to  a  power  reserved,  for  every  person  contracting  with  a  corporation 
is  presumed  to  understand  the  nature  and  incidents  of  his  artificial  obligor, 
the  power  of  the  legislature  over  its  continued  existence,  and  the  legitimate 
sphere  of  the  operation  of  the  constitutional  provision  for  the  integrity  of  con- 
tracts, with  reference  to  all  of  which  the  contract  may  be  presumed  to  have 
b:;en  made. ' 

Exercise  of  Right  of  Repeal  According  to  Reservation  Simply  Enforces  Obligation  of  Contract.  — 

Where  the  right  of  repeal  is  expressly  reserved  on  a  certain  condition,  its 
exercise  upon  the  happening  of  the  condition  cannot  be  said  to  be  violative  of 
the  contract ;  it  is,  in  fact,  the  carrying  out  of  the  contract  according  to  its 
terms.  A  repeal,  under  such  circumstances,  is  not  breaking  the  bargain,  but 
keeping  it;  not  impairing,  but  enforcing,  the  obligation  of  the  contract.'* 

Power  of  Repeal  May  Be  Absolute  or  Conditional.  —  The  power  to  repeal  may  be 
reserved  absolutely  and  unconditionally,  so  that  the  franchises  of  the  corpora- 
tion may  be  revoked  whenever  the  legislature  shall  think  proper;®  or  it  may 


Bank,  23  Me.  318;  Thornton  v.  Marginal 
Freight  R.  Co.,  123  Mass.  32;  McLaren  v. 
Pennington,  r  Paige  (N.  Y.)  107;  People  v. 
O'Brien,  45  Hun  (N.  Y.)5i9;  Erie,  etc.,  R.  Co. 
V.  Casey,  26  Pa.  St.  287.  And  see  State  v. 
Adams,  44.  Mo.  570. 

Reservation  of  Power  to  Repeal,  Alter,  or  Mod- 
ify. —  Under  the  power  reserved  in  the  charter 
of  a  private  corporation  to  repeal,  alter,  or 
modify  the  charter,  the  legislature  may  repeal 
the  charter  at  will,  but  cannot  modify  it  with- 
out the  consent  of  the  corporation.  But  if  the 
corporation  refuses  to  consent  to  the  modifica- 
tion, it  must  discontinue  its  business  as  a  cor- 
porate body.  Yeaton  v.  Old  Dominion  Bank, 
21  Gratt.  (Va.)  593. 

1.  Existing  Statutory  Provisions  with  reference 
to  corporations  in  general  or  to  special  kinds  of 
corporations  apply  to  all  corporations,  or  to  the 
specific  class,  as  the  case  may  be,  to  the  same 
extent  as  if  embodied  in  and  made  a  part  of 
the  charter  of  incorporation.  See  Revere  v. 
Boston  Copper  Co.,  15  Pick.  (Mass.)  351; 
Walker,  J.,  in  Nelson  v.  Hubbard,  96  Ala.  247. 

2.  For  Example,  the  Constitution  of  North  Caro- 
lina, art.  8,  §  I,  provide:;;  "  Corporations  may 
be  formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal 
purposes  and  in  cases  where,  in  the  judgment 
ol  the  legislature,  the  object  of  the  corporation 
cannot  be  attained  under  general  laws.  All 
general  laws  and  special  acts  passed  pursuant 
to  this  section  may  be  altered  from  time  to 
lime  or  repealed."  And  by  the  Constitution 
of  IVisconsin,  §  i,  art.  11,  the  power  is  reserved 
to  the  legislature  to  alter  or  repeal  all  general 
or  special  laws  by  which  corporations  are 
created.    See  Pralt  v.  Brown,  3  Wis.  G03. 

Constitutional  Reservation  of  Right  of  Repeal  — 
Right  of  State  to  Proceed  Judicially  for  Forfeiture. 
—  The  constitutional  provision  that  "two- 
thirds  of  the  legislature  shall  have  the  power 
to  revoke  and  repeal  all  private  corporations 
by  making  compensation  for  the  franchise 
is  not  a  limitation  upon  the  power  of  the  state 
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restricting  it  to  such  mode  of  action,  but  a 
judicial  proceeding  to  enforce  a  forfeiture  and 
dissolution  may  in  proper  cases  be  instituted. 
State  V.  Southern  Pac.  R.  Co.,  24  Tex.  80. 

3.  State  V.  New  Orleans  Gas  Light,  etc.,  Co., 
2  Rob.  (La.)  532;  State  v.  Curran,  12  Ark.  321; 
Nelson  v.  Hubbard,  96  Ala.  247.  And  see 
Revere  v.  Boston  Copper  Co.,  15  Pick.  (Mass.) 
351- 

4.  How  Affected  by  Rights  of  Creditors.  — 

Walker,  J.,  in  Nelson  v.  Hubbard,  96  Ala.  247; 
State  V.  Curran,  12  Ark.  321;  Read  v.  Frank- 
fort Bank,  23  Me.  318;  Blanchard  v.  Russell, 
13  Mass.  16,  7  Am.  Dec.  106.  And  see  Ogden 
V.  Saunders,  12  Wheat.  (U.  S.)  213. 

5.  Black,  J.,  in  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  301. 

6.  Power  of  Repeal  May  Be  Absolute.  —  Lothrop 
V.  Stedman,  13  Blatchf.  (U.  S.)  143;  Wilson  v. 
Tesson,  12  Ind.  287;  McLaren  z\  Pennington, 
I  Paige  (N.  Y.)io7;  Black,  J.,  in  Erie,  etc.,  R. 
Co.  V.  Casey,  26  Pa.  St.  301. 

Power  of  Repeal  at  Pleasure.  —  Where  the  gen- 
eral banking  law  provided  that  the  legislature 
might  at  any  time  alter  or  repeal  the  act,  the 
charters  of  all  banks  organized  thereunder  are 
subject  to  legislative  repeal  at  pleasure.  Wil- 
son V.  Tesson,  12  Ind.  287. 

Absolute  Power  of  Repeal  Not  Void  for  Repug- 
nancy to  the  Grant  of  Corporate  Franchises.  —  I  n 
the  case  of  McLaren  v.  Pennington,  I  Paige 
(N.  Y.)  107,  the  legislature  of  A'e7v  Jersi-y 
granted  a  bank  charter  for  which  it  received  a 
bonus  of  twenty-five  thousand  dollars.  In  the 
act  of  incorporation  the  power  was  reserved  to 
alter,  amend,  or  repeal  it.  The  bank  went 
into  operation,  and  paid  its  bonus,  but  within 
a  year  the  legislature  repealed  the  charter. 
Upon  full  consideration  this  was  adjudged  to 
be  a  valid  repeal.  It  was  contended  that  the 
reservation  was  repugnant  to  the  grant,  and 
therefore  void.  But  this  ground  was  distinctly 
overruled,  the  court  holding  that  the  reserva- 
tion was  "  not  a  condition  repugnant  to  the 
grant;  it  is  only  a  limitation  of  the  grant." 
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be  reserved  conditionally,  to  be  exercised  only  upon  the  happening  of  a  certain 
event.*  And  the  event  may  be  one  the  happening  of  which  the  corporators 
cannot  control,  or  it  may  be  of  such  a  character  as  will  not  occur  without  some 
default  on  their  part.*  Where  the  power  of  repeal  is  reserved  to  the  legisla- 
ture at  its  pleasure,  without  conditions  or  restrictions  limiting  its  exercise,  it 
has  been  held  that  the  action  of  the  legislature  repealing  a  charter  cannot  be 
reviewed  by  the  courts,  unless  the  repeal  be  so  palpably  wanton  and  causeless 
as  to  be  violative  of  all  principles  of  natural  justice.^ 

dd.  Right  of  Repeal  in  the  Exercise  of  Police  Power.  —  All  contracts,  it  has  been 
held,  between  a  corporation  and  the  state  and  a  corporation  and  individuals 
are  made  subject  to  the  right  of  the  state,  in  the  exercise  of  its  police  power, 
to  pass  laws  in  the  interest  of  public  welfare  and  good  morals.*  Accordingly 
it  has  been  held  that  an  act  to  dissolve  and  wind  up  an  insurance  company 
when  its  financial  condition  became  such  as  to  be  hazardous  to  that  portion  of 
the  public  doing  business  with  it  is  not  liable  to  the  objection  that  such  legisla- 
tion impairs  the  validity  of  the  contract  with  the  policy  holders.*  But  it  was 
held,  where  reasonable  and  adequate  penalties  for  the  failure  of  a  plank-road 
company  to  keep  its  road  in  repair  had  already  been  provided,  that  additional 
conditions,  for  a  breach  of  which  the  corporate  franchises  might  be  declared 
forfeited  and  the  corporation  dissolved,  could  not  be  justified  as  authorized  in 
the  exercise  of  the  police  power  of  a  state.® 

(c)  Charters  of  Public  Corporations. — ^  In  the  case  of  a  public  corporation,  the 
charter  is  held  to  be  rather  a  mere  grant  of  political  power,  revocable  at 
pleasure,  than  a  contract  between  the  corporators  and  the  state,  and  as  such 
within  the  legislative  power  of  repeal,  unaffected  by  the  constitutional  provision 
preserving  the  inviolability  of  contracts.'' 


1.  Power  of  Repeal  May   Be   Conditional.  — 

Black,  J.,  in  Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa. 
St.  301. 

2.  Black,  J.,  in  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  301. 

Sight  of  Bepeal  for  Misuse  or  Ahuse  of  Charter 
Privileges.  —  Where  there  is  a  reservation  of 
the  right  of  repeal  for  any  misuse  or  abuse 
of  the  charter  privileges,  it  is  not  necessary  that 
the  misuse  or  abuse  should  have  been  wilful. 
Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St.  301.  See 
generally  the  title  Ultra  Vires. 

3.  Lothrop  V.  Stedman,  13  Blatchf.  (U.  S.) 
143- 

4.  Police  Power.  —  Stone  v.  Mississippi,  lor 
U.  S.  814;  State  V.  Woodward,  8g  Ind.  no,  46 
Am.  Rep.  160;  Ward  v.  Farwell,  97  111.  593. 
And  see  State  v.  Southern  Pac.  R.  Co.,  24  Tex. 
80.    See  fijenerally  the  title  Police  Power. 

Repeal  by  Adoption  of  New  Constitution.  —  In 
the  case  of  Stone  -'.  Mississippi,  loi  U.  S.  814, 
it  appeared  that  an  act  of  the  legislature  of 
Mississippi  was  passed  in  1867  creating  a 
corporation,  giving  it  power  to  establish  and 
conduct  a  lottery  to  continue  in  existence 
twenty-five  years.  In  1869  the  constitution  of 
the  state  was  ratified,  providing,  among  other 
things,  that  "  the  legislature  shall  never 
authorize  any  lottery;  nor  shall  the  sale  of 
lottery  tickets  be  allowed;  nor  shall  any  lottery 
heretofore  authorized  be  permitted  to  be 
drawn  or  tickets  thereinto  be  sold."  Subse- 
quent legislation  was  provided  enforcing  the 
provisions  of  the  constitution,  and  it  was  held 
that  the  state  might,  in  the  exercise  of  its 
police  power  and  in  the  interest  of  the  general 
public  welfare,  take  away  and  abrog.ite  the  lot- 
lerj  privilege  theretofore  granted  without  im- 
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pairing  the  obligation  of  contracts  within  the 
r?.eaning  of  the  Constitution  of  the  United 
States. 

5.  Where  Condition  of  Corporation  Hazardous  to 
Its  Patrons.  —  The  legislature  is  authorized  in 
the  proper  exercise  of  the  police  power  of  the 
state  to  adopt  such  necessary  legislation  and 
regulations  as  will  effectually  protect  the  com- 
munity from  losses  and  injury  incident  to  a 
public  business  conducted  by  a  corporation 
under  a  charter  from  the  state,  when  such  busi- 
ness has  become  hazardous  to  those  who,  in 
ignorance  of  its  condition,  do  business  with  it. 
Therefore  it  was  held  that  the  legislature  had 
the  constitutional  right  to  pass  a  law  in  regard 
to  the  dissolution  of  insurance  companies,  on 
judicial  inquiry,  when  the  auditor  upon  exam- 
ination should  be  of  opinion  that  their  condition 
was  such  as  to  render  their  further  continuance 
in  business  hazardous  to  the  individuals  deal- 
ing therewith.  Ward  -'.  Farwell,  97  111.  593; 
Republic  L.  Ins.  Co.  v.  Swigert,  135  111.  150. 

6.  People  -'.  Jackson,  etc.,  Plank  Road  Co., 
9  Mich.  2S6. 

7.  In  Case  of  Public  Corporations.  —  State  v. 
Curran,  12  Ark.  321;  Walker,  J.,  in  Bruffett  v. 
Great  Western  R.  Co.,  25  111.  353;  Miners' 
Bank  v.  U.  S.,  I  Morr.  (Iowa)482,  43  Am.  Dec. 
115;  Mills  V.  Williams,  ii  Ired.  L.  (33  N.  Car.) 
558;  Richmond  -/.  Richmond,  etc.,  R.  Co.,  21 
Gratt.  (\'a.)  604. 

Where  Private  Interests  Are  Involved.  —  "  The 
principle  is  well  settled  in  the  slates."  said 
Mason,  C.  J.,  in  Miners'  Bank  U.S.,  I  Morr. 
(Iowa)  4S2,  43  Am.  Dec.  115,  "  that  a  jiublic 
corporation  is  always  under  the  control  of  the 
legislature,  but  a  private  corporation  or  private 
grant  is  protected  from  legislative  encroach. 
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(^3)  H7/rrr  Right  of  Repeal  Depends  upon  Ascertainment  of  Matter  of  Fact 
—  Necessity  for  Judicial  Ascertainment.  —  It  has  been  intimated,  in  one  case  at  least, 
that  wliero  the  right  to  declare  a  corporate  charter  forfeited  depends  upon  the 
existence  of  a  certain  fact,  there  must  be  judicial  ascertainment  of  it  before 
the  right  can  be  exercised  by  the  legislature,  upon  the  theory  that  such  an 
act  is  a  judicial  function,  which  could  not,  under  the  constitution  of  the  state, 
be  exercised  by  the  legislative  department  of  the  government.*  This  intima- 
tion, however,  in  so  far  as  it  may  be  regarded  as  laying  down  a  rule  applicable 
to  all  cases,  cannot  be  considered  sound  in  principle;  for  certainly,  where  the 
right  of  repeal  is  expressly  reserved  upon  the  happening  of  a  prescribed  con- 
dition, the  legislature  may  directly  intervene,  on  the  happening  of  the  event, 
and,  as  in  the  analogous  case  of  entry  by  a  grantor  for  breach  of  condition  in 
a  private  grant,  declare  the  corporate  estate  in  the  franchises  granted, 
determined,  and  at  an  end.* 


merit.  A  public  corporation  is  one  created  for 
public  purposes,  though  private  rights  and  in- 
terests are  often  therein  deeply  involved.  The 
charter  of  a  town  or  city  is  none  the  less  silb- 
ject  to  the  legislative  will  from  the  fact  that  a 
change  therein,  or  an  absolute  repeal  thereof, 
will  injuriously  affect  the  individual  interests 
of  the  corporators." 

Charter  of  Corporation  May  Be  Irrevocable, 
though  Granted  for  Accomplishment  of  Some  Public 
Purpose.  —  "  When  an  act  of  incorporation  is  a 
grant  of  political  power,  where  it  creates  a 
civil  institution  to  be  employed  in  the  adminis- 
tration of  the  government,  or  where  the  whole 
funds  of  the  institution  are  public  funds,  the 
charter  is  completely  within  legislative  con- 
trol. *  *  *  Such  corporations  are  created 
by  the  mere  will  of  the  legislature,  and  are  in 
no  way  the  result  of  contract;  while  those, 
however,  through  which  the  legislature  seeks 
to  accomplish  some  public  purpose,  by  the  in- 
strumentality of  a  second  party,  who  is  to  ad- 
vance some  money,  labor,  or  property,  are  the 
fruit  and  direct  result  of  contract.  The  one  is 
within  the  control  of  the  legislature,  as  we 
have  said,  while  the  other  cannot  be  dissolved, 
under  the  provision  of  the  Federal  Constitution, 
otherwise  than  in  pursuance  of  a  power  to  do 
so  reserved  by  the  state  to  be  exercised  upon 
the  happening  of  some  contingency,  and  is 
therefore  one  of  the  stipulations  of  the  contract 
out  of  which  the  incorporation  sprung."  State 
V.  Curran,  12  Ark.  321. 

1.  Necessity  for  Judicial  Determination  of  Exist- 
ence of  Prescribed  Condition. — In  considering  the 
effect  of  an  enactment  of  the  legislature  of 
Illinois,  as  operating  to  enforce  a  forfeiture  of 
the  charter  of  a  private  corporation.  Walker, 
J.,  delivering  the  opinion  of  the  court  in 
Bruffett  V.  Great  Western  R.  Co.,  25  111.  353, 
said:  "  If,  however,  this  act  might  be  regarded 
as  an  effort  to  declare  a  forfeiture  of  the  char- 
tered rights  of  the  company,  then  in  existence, 
it  is  urged  that  it  would  violate  the  second 
article  of  our  state  constitution.  The  second 
section  of  that  article  divides  the  powers  of 
government,  and  confers  them  upon  three  dis- 
tinct bodies  of  magistracy:  the  legislative,  the 
executive,  and  the  judiciary.  The  second  sec- 
tion expressly  prohibits  any  person  or  collec- 
tion of  persons,  being  one  of  these  departments, 
from  exercising  any  power  properly  belonging 
to  either  of  the  others,  and  it  declares  all  acts 
in  violation  of  that  section  void.    Was  this 


then  the  exercise  of  a  legislative  or  a  judicial 
power?  *  *  *  It  is  not  doubted  that  the 
legislature  is  prohibited  by  the  constitution 
from  exercising  the  power  of  judicially  deter- 
mining and  declaring  that  a  contract  is  for- 
feited, between  individuals.  And  no  reason 
can  be  perceived  why  it  should  be  exercised 
when  the  state  itself  is  a  party  to  the  agree- 
ment. The  power  in  either  case  is  by  the 
constitution  devolved  upon  the  courts,  and  is 
consequently  prohibited  to  the  legislative  de- 
partment." See  also  Board  of  Education  v. 
Bakewell,  122  111.  339;  Perry  v.  Clinton,  etc., 
R.  Com'rs,  11  Rob.  (La.)  404.  See  generally 
the  title  Constitutional  Law,  vol.  6,  p.  882. 

Appointment  of  Agent  to  Institute  Judicial  In- 
vestigation.—  In  the  case  of  State  Bank  v. 
State,  I  Blackf.  (Ind.)  268,  where  it  was  sug- 
gested to  the  legislature  that  a  banking  cor- 
poration, chartered  by  it,  had  violated  its 
charter,  the  legislature  passed  an  act  directing 
the  governor  to  appoint  an  agent  to  cause  suit 
to  be  instituted  against  the  corporation  in  the 
name  of  the  state,  to  ascertain  whether  the 
charter  had  been  violated  or  not. 

2.  Miners'  Bank  v.  U.  S.,  I  Greene  (Iowa) 
553;  Crease  v.  Babcock,  23  Pick.  (Mass.)  334, 
34  Am.  Dec.  61;  Myrick  v.  Brawley,  33  Minn. 
377;  McLaren  v.  Pennington,  i  Paige  (N.  Y.) 
107. 

In  the  case  of  Erie,  etc.,  R.  Co.  v.  Casey,  26 
Pa.  St.  302,  which  was  an  instance  of  legisla- 
tive repeal  of  a  charter  with  the  power  reserved 
to  repeal  upon  abuse  or  misuse  of  any  of  the 
privileges  granted,  it  was  insisted  that  inas- 
much as  the  right  to  repeal  depended  on  mat- 
ter of  fact,  the  right  could  not  be  exercised 
until  the  fact  was  ascertained  by  a  judicial 
trial.  Black,  J.,  delivering  the  opinion  of  the 
court,  said,  with  reference  to  the  contention 
made:  "  But  if  this  were  not  a  mistake  the 
reservation  would  be  nugatory.  When  the 
abuse  of  a  charter  is  judicially  ascertained 
the  corporation  will  be  dissolved  without  the 
intervention  of  the  legislature,  and  the  court 
could  not  decide  the  fact  to  be  true  without 
pronouncing  the  judgment  of  forfeiture.  The 
legislature  certainly  meant  to  reserve  some- 
thing more  than  the  right  to  dissolve  the  cor- 
poration after  it  shall  be  dissolved  by  a  court. 
The  power  to  kill  what  is  already  dead  is  no 
power  at  all.  The  argument  of  the  plaintiffs 
on  this  point  is  altogether  unsustained  by 
authority.' 
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Whether  Action  of  Legislature  Conclusive.  — ;  Whether,  as  has  been  held  ill  another 
case,  such  action  of  the  legislature  is  final  and  conclusive,  and  cannot  after- 
wards be  questioned,*  may,  perhaps,  admit  of  doubt. 

But  the  Presumption  certainly  will  be  that  the  legislature,  in  the  exercise  of  its 
alleged  right  of  repeal,  acted  properly;  and  if  certain  facts  must  have  existed 
to  justify  such  repeal,  their  existence  will  be  presumed,*  and  conclusively,  if 
the  case  above  referred  to  as  doubtful  may  be  regarded  as  laying  down  the 
correct  rule. 

But  the  Better  Doctrine  is  believed  to  be  that  the  constitutionality  of  such  an 
act  of  the  legislature  may  be  tested  by  the  courts  according  to  established 
modes  of  procedure.^ 

3.  Happening  of  Condition  or  Contingency  Prescribed  by  Charter  —  a.  Whether 
Charter  Provisions  Are  or  Are  Not  Self-executing.  —  Whether  or 
not  a  forfeiture  clause  in  an  act  of  incorporation  is  or  is  not  self-executing  is  a 
question  of  legislative  intent,  as  indicated,  primarily,  by  the  language  used.* 
While  all  courts  concede  the  correctness  of  this  principle  as  a  rule  of  con- 
struction, its  application  to  substantially  similar  provisions  has  led  to  different 
results;  for  in  some  instances  the  expressions  with  reference  to  a  corporation 
that,  in  a  certain  event,  "its  corporate  existence  and  powers  shall  cease,"  or 
"shall  utterly  cease  and  be  forfeited,"  have  been  held  to  import  an  ipso  facto 
dissolution,'  while  in  other  cases   the  expressions  "shall  be  dissolved,"  or 


Doctrine  that  Legislative  Investigation  to  Ascer- 
tain Existence  of  Fact  Is  Not  a  Judicial  Act.  — 

Where  the  right  of  repeal  is  expressly  reserved 
to  the  legislature  it  has  been  held  that  an  in- 
quiry into  the  affairs  or  defaults  of  a  corpora- 
tion, with  a  view  to  continue  or  discontinue  it, 
is  not  a  judicial  act,  and  therefore  not  within 
the  constitutional  provision  forbidding  the  ex- 
ercise, by  one  department  of  the  government, 
of  the  functions  properly  belonging  to  another. 
Crease  v.  Habcock,  23  Pick.  (Mass.)  344,  34 
Am.  Dec.  61.  See  tn/ra,  this  section,  Cause  0/ 
Forft-iture  Afust  Be  Judicially  Ascertained  and 
Jud'^ntent  Rendered. 

1.  Miners'  Bank  v.  U.  S.,  i  Greene  (Iowa) 
553- 

2.  Lothrop  V.  Stedman,  13  Blatchf.  (U.  S.) 
143;  McLaren  t.  Pennington,  i  Paige  (N.  Y.) 
Ill;  Erie,  etc..  R.  Co.  Casey,  26  Pa.  St.  300; 
Com.  1'.  Pittsburg,  etc.,  R.  Co.,  58  Pa.  St.  48. 

3.  Only  Prima  Facie  Presumption.  —  In  the 
case  of  Com.  v.  Pittsburg,  etc.,  R.  Co.,  58  Pa. 
St.  48,  it  was  said  that  it  might  be  assumed 
that  ihe  act  of  the  legislature  repealing  an  act 
of  incorporation  by  power  reserved  to  repeal 
for  misuse  or  abuse  viSif,  prima  facie  valid,  and 
therefore  the  burden  of  proving  the  negative 
is  cast  by  it  upon  the  defendants.  But  the 
court  continued:  "  This  is  certainly,  under  the 
decisions,  as  rigorous  a  rule  as  ought  to  be 
ajjplied."  See  a.\so supra,  this  section,  Rij^ht  of 
Repeal  as  Affected  liy  Constitutional  Provisions. 

4.  Question  of  Legislative  Intent.  —  Brooklyn 
Steam  Transit  Co.  Brooklyn.  78  N.  Y.  529; 
New  York,  etc.,  Bridge  Co.  v.  Smith,  148  N.  Y. 
540.  And  see  U.  S.  Grundy,  3  Cranch  (U. 
'^•)  337;  Houston  T.  Houston  Belt,  etc.,  R.  Co., 
84  i'ex.  5S1. 

6.  Provisions  Held  Self-executing  —  United 
States.  —  Lothrop  v.  Stedman,  13  Blatchf.  (T. 
S.)  143.  And  see  Hughes  7'.  Northern  Pac.  R. 
Co.,  9  Sawy.  (U.  S.)  313. 

.■lla/inma.  —  Mobile,  etc.,  R.  Co.  v.  State,  29 
Ala.  573. 


California.  —  Oakland  R.  Co.  7j.  Oakland^ 
etc.,  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181. 

Connecticut.  —  New  York,  etc.,   R.  Co. 
Boston,  etc.,  R.  Co.,  36  Conn.  196. 

A'ansas. — Atchison  St.  R.  Co.  Nave,  38 
Kan.  744,  5  Am.  St.  Rep.  800. 

Massachusetts.  —  Crease  v.  Babcock,  23  Pick. 
(Mass.)  343,  34  Am.  Dec.  61. 

Missouri.  —  Ford  v.  Kansas  City,  etc.,  R. 
Co.,  52  Mo.  App.  439. 

Ne-K)  Jersey.  —  Elizabcthtown  Gas  Light  Co. 
V.  Green,  46  N.  J.  Eq.  118. 

N^eiu  York.  —  Brooklyn  Steam  Transit  Co.  i'. 
Brooklyn,  78  N.  Y,  524;  Matter  of  Brooklyn, 
etc.,  R.  Co.,  72  N.  Y.  245;  New  York,  etc.. 
Bridge  Co.  v.  Smith,  148  N.  Y.  540;  Matter  of 
Brooklyn,  etc.,  R.  Co.,  72  N.  Y.  245;  Matter 
of  Kings  County  El.  R.  Co.,  41  Hun  (N.  Y.)' 
426;  Kennedy  v.  Strong,  14  Johns.  (N.  Y.> 
128. 

Pennsylvania.  —  Com.  v.  Lykens  Water  Co.. 
1 10  Pa.  St.  391. 

Texas.  —  Bywaters  v.  Paris,  etc.,  R.  Co.,  73 
Tex.  624;  Galveston,  etc.,  R.  Co.  v.  State,  81 
Tex.  572;  Houston  v.  Houston  Belt,  etc.,  R. 
Co.,  84  Tex.  590;  Ciulf  City  R.  Co.  v.  Gulf, 
etc.,  R.  Co.,  63  Tex.  529. 

And  see  Peavey  Calais  R.  Co.,  30  Me. 
498. 

Validity  of  Reservations  and  Conditions.  —  1 1  a 

charter  be  granted  and  accepted  with  a  reser- 
vation or  upon  a  condition,  there  secrr.s  to  be 
no  ground  to  question  the  validity  and  effi- 
ciency of  the  reservation.  2  Kent's  Com.  306. 
Commenting  upon  this  statement,  Morton,  J., 
in  Crease  -/.  Bal)cock,  23  Pick.  (Mass.)  342,  34 
Am.  Dec.  61,  says  that  Chancellor  Kent  makes 
it  "  with  some  appearance  of  reluctance." 

The  legislature  has  undoubted  power  to 
provide  in  an  act  of  incorporation  that  corpo- 
rate existence  shall  cease  by  the  mere  failure 
of  the  corporation  to  perform  certain  acts  im- 
posed by  its  charter.  New  York,  etc.,  Bridge 
Co.  V.  Smith,  148  N.  Y.  540. 
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"shall  1)1.'  null  and  void,"  and  others  c 

Instances  of  Statutory  Provisions  Held  Self-exe- 
cuting —  The  Corporation's  "  Existence  and  Power 
Shall  Cease."  —  In  Mailer  of  Brooklyn,  etc.,  R. 
Co.,  72  N.  Y.  245,  it  appeared  that  the  com- 
pany had  been  organized  under  the  General 
Railroad  Act  of  1S50,  as  amended  by  c.  775, 
§  I,  of  the  Laws  of  1S67.  By  the  last  named 
act  it  was  provided  that  if  any  corporation 
formed  under  the  general  act  "  shall  not, 
within  five  years  after  its  articles  of  association 
are  filed  and  recorded  in  the  office  of  the  secre- 
tary of  state,  begin  the  construction  of  its  road 
and  expend  thereon  ten  per  cent,  on  the 
amount  of  its  capital,  or  shall  not  finish  its 
road  and  put  it  in  operation  in  ten  years  from 
the  time  of  filing  its  articles  of  association,  as 
aforesaid,  its  corporate  existence  and  powers 
shall  cease."  The  company  did  not  begin  the 
construction  of  its  road  within  the  time  lim- 
ited, and  it  was  held  that  it  had  lost  its  corpo- 
rale  existence.  The  statute,  it  was  declared, 
executed  itself,  and  the  intervention  of  the 
courts  in  an  action  instituted  by  the  attorney- 
general  was  not  necessary.  See  also  Matter  of 
Brooklyn,  etc.,  R.  Co.,  75  N.  Y.  335;  Matter  of 
Brooklyn,  etc.,  R.  Co.,  81  N.  Y.  6g. 

"  Shall  Forfeit  Its  Corporate  Existence,  and  Its 
Powers  Shall  Cease."  —  A  statute  providing  that 
if  any  railway  corporation  shall  not,  within 
two  years  after  its  incorporation,  construct  and 
put  in  operation  at  least  ten  miles  of  its  pro- 
posed road,  "  such  corporation  shall  forfeit  its 
corporate  existence  and  its  powers  shall  cease 
as  far  as  it  relates  to  that  portion  of  said  road 
then  unfinished,  and  shall  be  incapable  of  re- 
sumption by  any  subsequent  act  of  incorpora- 
tion," has  been  held  to  be  self-executing,  a 
failure  to  comply  there  with  forfeiting  the  char- 
ter without  any  judicial  declaration.  Sulphur 
Springs,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  650. 

Shall  "Eevert"  to  Commonwealth.  —  Section 
II  of  the  Act  of  the  Pcnusyhmiiia  legislature  of 
April  17,  1876  (P.  L.  37),  provides  that  if  a  cor- 
poration, under  that  act,  or  the  Act  of  April 
2g,  1874  (P.  L.  73),  to  which  it  is  a  supplement, 
fails  to  construct  the  necessary  buildings  and 
begin  operations  within  ten  years  from  the 
date  of  the  letters  patent,  then  the  rights  and 
privileges  granted  shall  revert  to  the  common- 
wealth. Under  this  act  it  was  held  that  upon 
the  failure  of  a  corporation  to  comply  with 
such  requirements,  its  rights  and  privileges 
would  revert  to  the  commonwealth  without 
any  judicial  action  or  further  legislation. 
Com.  V.  Lykens  Water  Co.,  no  Pa.  St.  391. 

Where,  in  the  act  of  incorporation  of  a  rail- 
road company,  attaching  as  a  condition  to  the 
grant  that  it  should  construct  and  equip  its 
road  and  branches  within  a  specified  time,  or 
upon  failure  to  do  so  all  unbuilt  portions  there- 
of, "with  the  properties,  rights,  and  franchises 
appertaining  thereto,  shall  be  absolutely  for- 
feited, and  shall  revert  to  the  state  without  any 
other  act  or  ceremony  whatever,"  it  was  held 
that  a  failure  would,  according  to  the  clear 
intent  of  the  legislature,  work  a  forfeiture 
without  any  judicial  sentence  or  legislative 
declaration  or  any  act  on  the  part  of  the  state. 
State  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  224. 

Shall  Forfeit  Corporate  Eights,  Franchises,  and 


like  nature,  have  been  held  to  mean 

Property.  —  Section  5  of  the  charter  of  the  Fred- 
ericksburg, Orange,  and  Charlottesville  Rail- 
road Company  provided  that  if  the  said 
company  should  fail  to  complete  the  said  rail- 
road between  certain  points  within  a  specified 
time,  "  the  company  shall  forfeit  to  the  state 
of  Virginia  their  corporate  franchises  and 
rights,  together  with  their  railroad  track,  road- 
bed, and  all  work  and  materials  thereon,  and 
other  property,  to  hold  the  same  as  a  trustee 
for  the  benefit  of  herself,  the  corporation  of 
Fredericksburg,  and  other  private  stockholders 
of  the  original  Fredericksburg  Railroad  Com- 
pany, according  to  the  respective  amounts  of 
the  stock  in  that  company  originally  sub- 
scribed and  held  by  them."  Under  this  sec- 
tion of  the  charter  it  was  held  that  upon  the 
failure  of  the  company  to  complete  the  road 
between  the  points  fixed  by  the  day  prescribed, 
the  forfeiture  became  absolute  and  complete, 
and  the  state  having  entered  and  elected  to 
hold  under  the  forfeiture,  no  inquisition  or 
judicial  proceedings  or  inquest  or  finding  of 
any  kind  was  required  to  consummate  the 
forfeiture.  Silliman  v.  Fredericksburg,  etc., 
R.  Co.,  27  Gratt.  (Va.)  119. 

Provision  for  Dissolution  upon  Default  in  Pay- 
ment of  State  Loan  and  Application  for  Kenewal. 
—  Where  it  was  enacted  that  any  corporation 
making  default  in  the  payment  of  a  state  loan 
and  applying  for  a  renewal  thereof  should  con- 
sent to  a  forfeiture  of  its  charter,  it  was  held 
that  upon  the  happening  of  the  prescribed 
conditions  the  charier  was  ipso  facto  annulled 
without  any  judicial  proceeding  for  the  pur- 
pose. Mobile,  etc.,  R.  Co.  v.  State,  2q  Ala. 
585. 

Happening  of  Condition  Begarded  as  Expiration 
of  Charter,  —  Where  the  language  used  shows 
that  the  legislature  intended  to  make  the  con- 
tinued existence  of  a  corporation  depend  upon 
the  performance  of  certain  conditions,  in  case 
pf  noncompliance  the  powers,  rights,  and 
franchises  may  be  taken  and  treated  as  for- 
feited and  terminated,  as  if  that  were  the  time 
limited  in  its  charter  for  its  corporate  ccist- 
ence.  Brooklyn  Steam  Transit  Co.  v.  Brook- 
lyn, 78  N.  Y.  524. 

Dissolution  to  Attend  upon  Sale  —  Fraudulent 
Sale.  —  Where  it  was  provided  by  an  act  of  the 
legislature  that  a  railroad  corporation  which 
had  mortgaged  its  property  and  franchises 
should  be  dissolved  by  a  sale  thereof  under 
the  mortgagee,  it  was  held  that  an  illegal  and 
fraudulent  sale  would  not  work  a  dissolution. 
White  Mountains  R.  Co.  v.  White  Mountains 
R.  Co.,  50  N.  H.  50. 

Mere  Statement  of  Legislative  Reason  for  Grant 
No  Condition.  —  Where  an  act  incorporating  a 
railroad  company  declared  that  after  the  assess- 
ment and  payment  of  damages  for  land  to  be 
used  in  the  construction  of  the  road  the  com- 
pany might  enter  upon  the  land  and  hold  it  to 
its  own  use  and  benefit,  for  the  purpose  of 
preserving  and  keeping  up  said  railroad  during 
the  term  of  its  corporate  existence,  the  provi- 
sion that  the  company  should  hold  the  land 
for  preserving  and  keeping  up  the  road  does 
not  constitute  a  condition  upon  the  perform- 
ance of  which  the  estate  in  the  land  depends, 
but  consists  merely  of  a  statement  of  the  legis- 
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only  that  the  result  indicated  is  to  be  accomplished  by  appropriate  legal 
proceedings.  * 

b.  Inclination  of  Courts  in  Construction  of  Clauses  Prescribing 
Condition  or  Contingency.  —  In  the  construction  of  clauses  prescribing 
a  condition  or  contingency  the  courts  seem  generally  opposed  to  that  which 


lative  reason  for  vesting  the  land  in  the  cor- 
poration. State  V.  Rives,  5  Ired.  L.  (27  N. 
Car.)  297. 

Effect  of  Grant  of  Rights  to  Another  Corporation. 

—  A  corporation  organized  under  a  statute 
declaring  that  if  it  should  not,  within  five 
years  after  its  articles  of  incorporation  were 
filed  and  recorded,  begin  the  construction  of 
its  road  and  expend  at  least  ten  per  cent,  of  its 
capital  stock  thereon,  its  corporate  existence 
and  powers  should  cease,  cannot  avoid  the 
effect  of  the  statute  by  granting  to  another  cor- 
poration, for  the  benefit  of  the  latter,  its  rights 
acquired  to  construct  a  road  over  certain 
streets.  Matter  of  Brooklyn,  etc.,  R.  Co.,  81 
N.  Y.  69. 

1.  Provisions  Held  Not  Self-executing  —  United 
States.  —  Wallamct  Falls  Canal,  etc.,  Co.  v. 
Kittridge,  5  Savvy.  (U.  S.)  44;  Frost  v.  Frost- 
burg  Coal  Co.,  24  How.  (U.  S.)  283;  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  519. 

Illinois.  —  Baker  v.  Backus,  32  111.  79. 

Maryland.  —  Chesapeake,  etc..  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &J.  (Md.)i; 
Musgrave  v.  Morrison,  54  Md.  161. 

.Vew Jersey.  —  Mew  Jersey  Southern  R.  Co. 
V.  Long  Branch  Com'rs,  39  N.  J.  L.  35. 

A^ew  York.  —  Matter  of  Reformed  Presby. 
Church,  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  476; 
People!'.  Manhattan  Co.,  9  Wend.  (N.  Y.)  351; 
New  York,  etc..  Bridge  Co.  v.  Smith,  148  N. 
Y.  547;  Matter  of  Townsend,  39  N.  Y.  171; 
Matter  of  Staten  Island  Rapid  Transit  Co.,  103 
N.  Y.  2£i;  Day  v.  Ogdensburgh,  etc.,  R.  Co., 
107  N.  Y.  129;  Woodruff  v.  Erie  R.  Co.,  93  N. 
Y.  609;  Matter  of  New  York,  etc.,  R.  Co.,  99 
N.  Y.  12;  Matter  of  New  York  El.  R.  Co.,  70 
N.  Y.  338. 

Pennsylvania. — Turnpike  Co.  v.  Jenkin- 
town  Electric  R.  Co.,  4  Pa.  Dist.  Rep.  8. 

South  Carolina. — Cheraw,  etc.,  R.  Co.  v. 
White,  14  S.  Car.  61;  Cheraw,  etc.,  R.  Co.  v. 
Garland,  14  S.  Car.  64. 

Tennessee.  —  La  Grange,  etc.,  R.  Co.  ?/. 
Rainey,  7  Coldw.  (Tenn.)  420. 

Vermont.  — Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  34  Vt.  i. 

Expression  "  Corporate  Powers  Shall  Cease."  — 
The  Corporaticjn  Act  of  Orci^on  provides  that  if 
any  corporation  shall  neglect  and  cease  to 
carry  on  its  business  for  any  period  of  six 
months,  its  corporate  powers  shall  cease.  It 
has  been  held,  however,  that  such  neglect  and 
cessation  do  not  ipso  facto  terminate  the  ex- 
istence of  the  corporation,  but  do  constitute  a 
ground  of  forfeiture  enforceable  by  the  state 
in  a  proper  proceeding.  Wallamet  Falls 
Canal,  etc.,  Co.  v.  Kittridge,  5  Sawy.  (U.  S.)44. 

Upon  the  question  of  whether  the  words  "  its 
corporate  powers  shall  cease  "  import  a  forfeit- 
ure of  the  corporate  existence  rather  than  an 
actual  termination  of  the  same,  the  case  of 
Frost  V.  Frostburg  Coal  Co.,  24  How.  (U.  S.) 
283,  is  in  point.  There  the  law  provided  that 
in  case  four-fifths  of  the  capital  stock  of  a  cor- 


poration became  concentrated  in  the  hands  of 
less  than  five  persons  "  all  the  corporate 
powers  and  privileges  granted  shall  cease  and 
determine."  Upon  its  appearing,  however, 
that  the  stock  of  the  corporation  defendant  was 
so  owned,  the  court  held  that  ihe  circumstances 
afforded  merely  a  cause  of  forfeiture  of  which 
a  private  party  could  not  take  advantage,  say- 
ing that  it  was  a  question  for  the  sovereign 
power,  which  it  might  waive  or  enforce  at  its 
pleasure. 

"Shall  Be  Null  and  Void."  —  In  the  case  of 
New  York,  etc..  Bridge  Co.  v.  Smith,  148  N. 
Y.  547,  the  forfeiture  clause  in  the  charter  was 
that  upon  the  failure  of  a  bridge  company  to 
begin  and  complete  the  construction  of  a 
bridge  within  a  specified  time,  "  all  rights  and 
privileges  granted  hereby  shall  be  null  and 
void."  In  considering  the  effect  of  this  clause, 
as  whether  self-acting  or  not,  the  court  said: 
"  It  cannot  be  said  that  the  words  '  shall  be 
null  and  void  '  disclose  the  legislative  intent 
to  make  this  clause  self-executing.  The 
words  '  null  and  void,'  as  used  in  this  con- 
nection, clearly  mean  voidable.  The  word 
'  void  '  is  often  used  in  an  unlimited  sense, 
implying  an  act  of  no  effect,  a  nullity  ab 
initio;  *  *  *  in  the  case  at  bar  it  was  not 
so  employed,  but  rather  in  its  more  limited 
meaning.  We  think  these  words  mean  no 
more  than  if  the  legislature  had  said,  in  case  of 
default  the  corporalion  '  shall  be  dissolved.' 
The  attorney-general  was  authorized  lo  treat 
the  charter  of  the  briilge  company  as  voidable, 
and  by  appropriate  legal  proceedings  to  have 
terminated  its  corporate  existence." 

"Shall  Be  Dissolved."  —  In  the  case  of  People 
V.  Manhattan  Co.,  9  Wend.  (N.  Y.)  351,  the 
charter  contained  the  proviso  that  "  said  com- 
pany shall,  within  ten  years  from  the  passing 
of  this  act,  furnish  and  continue  a  supply  of 
pure  and  wholesome  water,  sufficient  for  the 
use  of  all  such  citizens  dwelling  in  said  city  as 
shall  agree  to  take  it  on  the  terms  to  be  de- 
manded by  the  said  company;  in  default 
whereof  the  said  corporation  shall  be  dis- 
solved." It  was  held,  in  a  proceeding  in  the 
nature  of  a  quo  warranto,  that  the  corporation 
was  not  ipso  facto  dissolved  upon  failure  lo 
comply  with  this  condition,  but  that  such  fail- 
ure was  only  a  cause  of  forfeiture,  which  could 
be  taken  advantage  of  only  by  the  state,  in  a 
proceeding  instituted  for  the  purpose. 

Corporation  to  Be  Dissolved  in  Begular  Legal 
Manner.  —  An  act  which  declares  ilial  in  de- 
fault of  fulfilling  a  certain  condition  a  corpora- 
tion shall  be  dissolved  means  in  the  regular 
legal  manner;  that  is,  upon  the  institution  and 
prosecution  of  the  established  course  of  pro- 
ceedings in  such  cases.  The  failure  to  per- 
form the  conditions  does  not  ipso  facto  produce 
a  dissolution  of  the  corporation  or  an  absolute 
and  instantaneous  destruction  of  its  corporate 
existence.  People  Manhattan  Co.,  9  Wend. 
(N.  Y.)  382. 
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supports  ;v  forfeiture  ipso  facto  without  judgment  of  dissolution  in  a  court  pro- 
ceeding one  case  going  to  the  extent  of  holding,  even  where  the  charter  pro- 
vided in  terms  that  upon  the  happening  of  certain  conditions  the  charter  and 
franchises  should  be  ipso  facto  forfeited  and  void,  that  the  state  merely  had  the 
right,  when  the  event  occurred,  to  institute  proceedings  to  enforce  a  forfeiture 
ill  the  regular  judicial  way.* 

c.  Effect  Where  Charter  Provisions  Are  Not  Self-executing. — 
Where  the  provisions  of  a  charter  or  a  statute  are  not  "self-executing,"  as  the 
expression  is,  a  failure  to  perform  or  comply  does  not  ipso  facto  operate  to 
dissolve  the  corporation,  but  only  affords  ground  for  the  institution  of  a  judicial 
proceeding  to  enforce  a  forfeiture  of  the  corporate  franchises.* 


1.  Requires  Strong  and  Unmistakable  Lan- 
guage.—  While  the  legishiture  has  undoubted 
power  to  provide  in  an  act  of  incorporation 
that  corporate  existence  shall  cease  by  the 
mere  failure  of  the  corporation  to  perform  cer- 
tain acts  imposed  by  its  charter,  it  requires 
strong  and  unmistakable  language  to  author- 
ize the  courts  to  hold  that  the  legislature  in- 
tended that  a  forfeiture  of  corporate  existence 
should  be  effected  without  judicial  proceed- 
ings. New  York,  etc.,  Bridge  Co.  v.  Smith, 
148  N.  Y.  540. 

Conditions  Construed  as  Conditions  Subsequent. 
—  With  reference  to  the  effect  of  a  statutory 
provision  requiring  that  where  a  franchise  has 
hieen  granted  to  a  street  railroad  work  on  the 
road  must  be  begun  and  completed  within  a 
certain  time,  and  that  a  failure  to  comply 
with  such  provision  worked  a  forfeiture  of  the 
right  of  way  of  the  road  as  well  as  the  fran- 
chise, Van  Fleet,  J.,  in  the  case  of  Santa  Rosa 
City  R.  Co.  V.  Central  St.  R.  Co.,  (Cal.  1895)  38 
Pac.  Rep.  989,  said:  "  It  is  obvious  that  the 
requirement  as  to  the  completion  of  the  work 
within  a  given  time  is  a  condition  subsequent. 
It  is  a  general  rule  that  none  but  the  grantor 
or  his  heirs  can  avoid  a  grant  for  failure  to 
perform  a  condition  subsequent;  and  in  case 
of  a  public  grant  the  right  to  avoid  it  on  that 
ground  is  confined  to  the  government,  and  can 
be  exercised  only  through  the  judgment  of  a 
court  or  by  a  legislative  declaration  of  forfeit- 
ure. It  follows  that  where  such  condition  is 
imposed  by  statute,  a  failure  to  perform  it  will 
not  ipso  facto  avoid  the  grant  unless  so  de- 
clared by  the  statute  creating  the  condition. 
Unless  the  statute  by  express  terms  or  by 
plain  implication  so  declares,  no  forfeiture 
will  take  place  without  a  judicial,  or  at  least  a 
legislative,  determination  to  that  effect."  See 
also  Cheraw,  etc.,  R.  Co.  v.  White,  14  S.  Car. 
61;  Cheraw,  etc.,  R.  Co.  v.  Garland,  14  S. 
Car.  64. 

As  a  General  Eule,  the  mere  breach  of  a 
charter  condition  or  failure  to  comply  with 
a  charter  provision  will  not  ipso  facto  work  a 
dissolution  of  the  corporation. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45. 

Illinois.  —  Baker  v.  Backus,  32  111.  79. 

Louisiana.  —  State  v.  Fagan,  22  La.  Ann.  546. 

Maryland.  — Chesapeake,  etc..  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  i. 

Massachusetts.  —  Briggs  v.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71;  Knowlton  v.  Ackley, 
8  Cush.  (Mass.)  95. 

New  York.  —  People  v.  Runkle,  9  Johns. 
(N.  Y.)  147;    People   v.    Manhattan    Co.,  9 


Wend.  (N.  Y.)  382;  Bradt  v.  Benedict,  17  N. 
Y.  93;  Mickles  v.  Rochester  City  Bank,  11 
Paige  (N.  Y.)  118,  42  Am.  Dec.  103;  Matter  of 
Kings  County  El.  R.  Co.,  105  N.  Y.  119. 

Tennessee.  —  Blake  v.  Hinkle,  10  Yerg. 
(Tenn.)  218;  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  432. 

Vermont.  —  Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  34  Vt.  2. 

Earl,  J.,  delivering  the  opinion  of  the  court 
in  Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
78  N.  Y.  529,  said  that  it  is  the  general  rule 
that  "  a  corporation,  by  omitting  to  perform  a 
duty  imposed  by  its  charter  or  to  comply  with 
its  provisions,  does  not  ipso  facto  lose  its  cor- 
porate character  or  cease  to  be  a  corporation, 
Isut  simply  exposes  itself  to  the  hazard  of 
being  deprived  of  its  corporate  character  and 
franchises  by  the  judgment  of  the  court  in  an 
action  instituted  for  that  purpose  by  the  attor- 
ney-general in  behalf  of  the  people." 

The  Failure  to  File  a  Certificate  of  Incorporation 
with  the  secretary  of  state,  as  required  by  the 
act  of  incorporation,  does  not  operate  as  an 
ipso  facto  dissolution.  Baker  v.  Backus,  32 
111.  79- 

Failure  to  Elect  Directors.  —  A  neglect  to  com- 
ply with  a  statutory  requirement  as  to  the  an- 
,nual  election  of  officers  does  not  ipso  facto- 
cause  a  forfeiture.  Knowlton  v.  Ackley,  8 
Cush.  (Mass.)  95;  People  v.  Runkle,  9  Johns. 
(N.  Y.)  147. 

Forfeiture  Clause,  to  Be  Self-executing,  Must 
Amount  to  Limitation  upon  Original  Grant.  —  A 
railroad  corporation  by  omitting  to  perform  a 
duty  imposed  upon  it  by  its  charter,  does  not 
ipso  facto,  and  in  the  absence  of  words  in  the 
charter  making  such  noncompliance  a  limita- 
tion upon  the  original  grant  of  power,  lose  its 
corporate  character.  Day  v.  Ogdensburgh, 
etc.,  R.  Co.,  107  N.  Y.  129. 

2.  Even  though  a  bank  charter  provided 
that  in  case  of  a  suspension  of  specie  pay- 
ments for  more  than  ninety  days  the  charter 
should  be  ipso  facto  forfeited  and  void,  it  was 
held  that  the  happening  of  the  contingency 

'  merely  gave  the  state  the  right  to  enforce  a 
forfeiture  in  a  proper  judicial  proceeding. 
Atchafalaya  Bank  v.  Dawson,  13  La  497. 
See  infra,  this  section,  Cause  of  Forfeiture 
Must  Be  Judicially  Ascertained  and  Judgment 
Rendered. 

3.  Effect  Where  Provision  Not  Self-executing  — 

United  States.  —  Schulenberg  v.  Harriman,  21 
Wall.  (U.  S.)  44;  Frost  v.  Frostburg  Coal  Co., 
24  How.  (U.  S.)  283;  Davis  Gray,  16  Wall. 
(U.  S.)  203;  Wallamet  Falls  Canal,  etc.,  Co.  v.. 
Kittridge,  5  Savvy.  (U.  S.)  44. 
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4.  Natural  Death  of  All  the  Members  or  Loss  of  Integral  Part  —  a.  In  Gen- 
eral. —  By  cither  of  these  events,  the  early  authorities  declare  that  a  corpora- 
tion is  dissolved,  by  reason  of  its  being  in  such  a  condition  as  to  be  incapable 
of  continuing  itself.*  But  the  common-law  rules  on  the  subject  do  not,  as 
will  be  seen  hereafter,  apply  to  the  business  corporation  of  the  present  day.^ 

b.  Natural  Death  of  All  the  Members.  —  The  text-writers  of  early 
times  frequently  refer  to  the  natural  death  of  all  its  members  as  one  of  the 
legular  modes  of  dissolution  of  a  corporation  aggregate. This  mode  of  disso- 
lution, however,  can  have  no  application  to  the  modern  business  corporation, 
with  a  capital  stock  divided  into  shares,  transferable  and  descendible  as  other 
personal  property.^ 

c.  Loss  OF  AN  Integral  Part — -(i)  In  General.  —  Where  a.  covpovAiion 
consisting  of  several  integral  parts  loses  one  or  more  of  such  parts,  and  the 
portion  which  remains  has  no  power  to  supply  the  deficiency,  the  corporation 
becomes  thereby  dissolved.*  Thus,  where  a  corporation  was  created  and  the 
powers  and  duties  intrusted  to  ten  trustees,  a  majority  of  whom  was  required 
to  transact  business  and  supply  vacancies,  the  corporation  was  held  dissolved 
where  the  number  of  trustees  had,  by  death  or  otherwise,  been  reduced  to 
three.* 

Public  Corporations.  —  It  seems,  however,  that  in  the  case  of  ejJiasi-'puhWc  or 
public  corporations,  although  the  corporation  has  lost  the  power  of  reviving 


Canada.  —  Brooke  v.  Upper  Canada  Bank,  4 
Ont.  Pr.  Rep.  162. 

California.  —  Santa  Rosa  City  R.  Co.  f. 
Central  St.  R.  Co.,  (CaL  1895)38  Pac.  Rep.  989. 

Illinois.  —  Baker  v.  Backus,  32  IlL  "g;  Chi- 
cago City  R.  Co.  V.  People,  73  111.  541;  Chi- 
cago V.  Chicago,  etc.,  R.  Co.,  105  111.  73. 

Maryland.  —  Chesapeake,  etc..  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J-  (Md.)  i; 
Musgrave  v.  Morrison,  54  Md.  161. 

Missouri.  —  Hovelman  v.  Kansas  City 
Horse  R.  Co.,  79  Mo.  632. 

A'Vw  Jersey.  —  New  Jersey  Southern  R.  Co. 
V.  Long  Branch  Com'rs,  39  N.  J.  L.  35. 

iViW  York.  —  New  York,  etc..  Bridge  Co.  t. 
Smith,  148  N.  Y.  540;  Brooklyn  Steam  Transit 
Co.  V.  Brooklyn,  78  N.  Y.  529;  Day  v.  Ogdens- 
burg,  etc.,  R.  Co.,  107  N.  Y.  129;  Brooklyn 
Cent.  R.  Co.  v.  Brooklyn  City  R.  Co.,  32  Barb. 
(N.  Y.)  358;  People  v.  Manhattan  Co.,  9 
Wend.  (N.  Y.)  351;  Matter  of  Reformed  Presb. 
Church.  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  476. 

Pennsylvania.  —  Turnpike  Co.  ',>.  Jcnkintown 
Electric  R.  Co.,  4  Pa.  Dist.  Rep.  8. 

Tennessee.  —  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  432. 

And  see  Omnibus  R.  Co.  v.  Baldwin,  57  Cal. 
160;  Santa  Rosa  City  R.  Co.  v.  Central  St.  R. 
Co.,  (Cal.  1895)  38  Pac.  Rep.  986. 

1.  See  2  Kyd  on  Corporations  447;  i  Black. 
Com.  485;  Rex  v.  Pasmorc,  3  T.  R.  245. 

2.  See  the  subdivisions  immediately  follow- 
ing. 

3.  Natural  Death  of  All  the  Members  of  Corpo- 
ration.—  2  Kyd  on  Corjiorations  447;  Rex 
Pasmorc,  3  T.  R.  245.  See  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  (Mass.)  52, 
35  Am.  Dec.  292;  McGinty  t.  Athol  Reservoir 
Co.,  155  Mass.  183. 

4.  "  This  mode  of  dissolution,"  said  Morton, 
J.,  in  Boston  Glass  Manufactory  v.  Langdon, 
24  Pick.  (Mass.)  52,  35  Am.  Dec.  292,  referring 
to  the  dissolution  of  a  corporation  by  the  death 
of  all  its  members,  "  cannot  apply  to  pecu- 
niary or  business  corporations.    The  shares. 
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being  property,  pass  by  assignment,  bequest, 
or  descent,  and  must  ever  remain  the  property 
of  some  persons,  who,  of  necessity,  must  he 
members  of  the  corporation  as  long  as  it  may 
exist. 

The  legal  title  in  the  corporation  remains, 
notwithstanding  the  individual  members 
change.  The  stock,  if  every  individual  num- 
ber should  die  at  the  same  moment,  would  be 
distributed  according  to  the  statute  of  distri- 
butions, or  according  to  the  wills  of  the  indi- 
viduals deceased.  The  legal  representatives 
of  the  deceased  members  would  have  author- 
ity, by  law,  to  manage  the  corporation,  and 
no  dissolution  would  in  such  case  take  place. 
Russell  <■.  M'Lellan,  14  Pick.  (Mass.)  63. 

6.  Loss  of  Integral  Part  —  General  Bule.  — 
Eni^land.  —  2  Kyd  on  Corporations  44S ;  I  Roll. 
Abr.  514,  I;  4  Com.  Dig.  273,  tit.  Franchises; 
Rex  -■.  Morris,  3  East  213;  Banbury's  Case,  10 
Mod.  346. 

Maryland.  —  State  University  v.  Williams,  9 
Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72. 

Mississippi.  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602, 

Xew  York.  —  Philips  t.  Wickham.  i  Paige 
(N.  Y.)  590- 

Pennsylvania.  —  Lehigh  River  Bridge  Co.  r. 
Lehigh  Coal,  etc.,  Co  ,  4  Rawle  (Pa.)  9. 

And  see  State  v.  Vincennes  University,  5 
Ind.  77. 

In  the  case  of  Philips  Wickham,  i  Paige 
(N.  Y.)  590,  Walworth,  C,  said;  "  'i  he  inca- 
pacity to  receive  or  resuscitate  the  powers  of  a 
corporation  may  arise  from  three  causes: 
1st,  the  absence  of  the  necessary  oHicers  who 
are  required  to  be  present,  when  the  deficiency 
is  supplied,  or  their  incapacity  or  neglect  to  do 
some  act  which  is  requisite  to  the  validity  of 
the  appointment;  2d,  the  want  of  the  neces- 
sary corporators  who  arc  required  to  unite  in 
the  appointment;  and  3d,  the  want  of  the 
proper  persons  from  whom  the  appointment  is 
to  be  made." 

6.  Blackwell  v.  Slate,  36  Ark.  i7.«i. 
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itself,  a  rcinvigoration  may  take  place  by  a  restoration  of  the  lost  part  or  parts 
by  tlie  government.* 

Inherent  Power  of  Revival.  —  But  a  corporation  is  not  dissolv^ed  so  long  as  the 
inherent  power  remains  to  revive  itself;*  the  corporate  functions,  pending 
the  exercise  of  the  power  of  revival,  being  regarded  as  suspended,  rather  than 
extinguished.'' 

Neglect  to  Exercise  Corporate  Functions.  —  A  mere  neglect  by  a  corporation  to 
exercise  its  corporate  functions  will  not  per  se  operate  as  a  dissolution  so  long 
as  the  power  of  resuming  them  remains  in  the  corporation.'* 

(2)  Failure  to  Elect  Officers  or  Directors.  —  An  omission  to  elect  ofificers  or 
directors  for  a  corporation,  though  such  functionaries  are  necessary  to  valid 
corporate  action,  will  not  dissolve  the  corporation  as  long  as  the  members  or 
stockholders  retain  the  right  to  assemble  and  supply  the  vacancies.* 


1.  Public  or  Quasi-public  Corporations.  —  Col- 
chester Seabcr,  3  Burr.  1866;  State  v.  Vin- 
cennes  University,  5  Ind.  80.  And  see  Rcc  v. 
Fasmore,  3  T.  R.  igq;  Colchester  v.  Brooke,  7 
Q.  B.  339,  53  E.  C.  L.  339. 

Even  though  the  corporation  has  lost  an  in- 
tegral part  of  itself,  and  is  not  able  to  supply 
it,  the  government,  in  some  instances,  has,  by 
the  appointment  of  new  officers,  rein vigorated 
the  corporate  body.  Meanwhile,  the  corpora- 
tion is  regarded  rather  as  suspended  than 
dissolved.  Perkins,  J.,  in  State  v.  Vincennes 
University,  5  Ind.  80. 

2.  Where  There  Is  Inherent  Power  of  Revival  — 
Conncct'uut.  —  Evarts  v.  Killingworth  Mfg. 
Co.,  20  Conn.  447. 

Indiana.  —  State  v.  Vincennes  University,  5 
Ind.  77. 

Iowa.  —  Muscatine  Turn  Verein  v.  Funck, 
18  Iowa  471. 

Massachusetts.  —  Russell  v.  M'Lellan,  14 
Pick.  (Mass.)  63. 

Mississippi.  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602. 

Missouri.  —  Iba  v.  Hannibal,  etc.,  R.  Co., 
45  Mo.  469;  State  v.  Soci6t6  Republicaine,  etc., 
9  Mo.  App.  114. 

New  York.  —  People  v.  Twaddell,  18  Hun 
(N.  Y  )  427;  Philips  V.  Wickham,  i  Paige  (N. 
Y.)  590. 

Pennsylvania.  —  Lehigh  River  Bridge  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  4  Rawle  (Pa.)  g:  Coxn. 
V.  Cullen,  13  Pa.  St.  133,  53  Am.  Dec.  450. 

South  Carolina.  —  Smith  v.  Smith,  3  Desaus. 
(S.  Car.)  557. 

Tennessee.  —  Blake  v.  Hinkle,  10  Yerg. 
(Tenn.)  270;  Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252. 

Vermont.  —  Brandon  Iron  Co.  v.  Gleason, 
24  Vt.  22S. 

And  see  Rex  v.  Tregony,  8  Mod.  127. 

3.  Mississippi.  —  Harris  v.  Mississippi  Val- 
ley, etc.,  R.  Co.,  51  Miss.  602. 

New  York.  —  Philips  v.  Wickham,  I  Paige 
(N.  Y.)  590. 

Pennsylvania.  —  Lehigh  River  Bridge  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  4  Rawle  (Pa.)  9. 

Though  the  failure  to  elect  officers  of  a  cor- 
poration to  succeed  those  whose  regular  terms 
have  expired  will  not  operate  to  dissolve  the 
corporate  body,  as  long  as  the  corporators 
retain  the  power  to  assemble  and  fill  the 
vacancies  created,  yet  until  this  power  is  exer- 
cised the  powers  of  the  corporation  are  sus- 


pended. Philips  V.  Wickham,  i  Paige  (N.  Y.) 
590. 

Institution  of  Suit  While  Powers  Suspended.  — 

Thus,  if  an  integral  part  of  the  corporation  be 
lost  and  not  restored  at  the  time  of  the  institu- 
tion of  a  suit  by  the  corporation,  the  action 
cannot  be  maintained.  State  University  v. 
Williams,  9  Gill  &  J.  (Md.)  365,  31  Am.  Dec. 
72. 

4.  Mere  Neglect  to  Exercise  Corporate  Func- 
tions—  Massacliussetts.  —  Russell  v.  M'Lellan, 
14  Pick.  (Mass.)  63. 

New  Hampshire.  —  State  v.  Barron,  58  N. 
H.  370. 

Tennessee.  —  Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252. 

See  infra,  this  section.  Surrender  of  Fran- 
chises —  Nonuser,  Sale  of  Property,  or  Insolvency. 

5.  Failure  to  Elect  Officers  —  United  States.  — 
Vincennes  University  v.  Indiana,  14  How.  (U. 
S.)  268. 

Connecticut.  —  Evarts  v.  Killingworth  Mfg, 
Co.,  20  Conn.  447. 

District  of  Columbia.  —  U.  S.  Electric  Light- 
ing Co.  2/.  Leiter,  19  D.  C.  575. 

Illinois.  —  Baker  v.  Backus,  32  111.  79. 

Iowa.  —  Muscatine  Turn  Verein  v.  Funck, 
18  Iowa  469. 

Kansas.  —  Eureka  Light,  etc.,  Co.  v.  Eureka, 
5  Kan.  App.  669. 

Louisiana.  —  Matter  of  Belton,  47  La.  Ann. 
1614. 

Massachusetts.  —  Russell  v.  M'Lellan,  14 
Pick.  (Mass.)  63;  Boston  Glass  Manufactory 
V.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec. 
292;  Knowlton  v.  Acklev,  8  Cush.  (Mass.)  93; 
Packard  v.  Old  Colony  R.  Co.,  168  Mass.  92. 

Michigan.  —  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457. 

Mississippi.  —  Bohannon  Binns,  31  Miss. 
355;  Harris  v.  Mississippi  Valley,  etc.,  R.  Co., 
51  Miss.  602;  Smith  v.  Natchez  Steamboat 
Co.,  I  How.  (Miss.)  479;  State  Commercial 
Bank,  33  Miss.  474. 

Missouri.  — St.  Louis  Domicile,  etc..  Assoc. 
V.  Augustin,  2  Mo.  App.  123. 

Ne7()  Hampshire.  —  Parsons  v.  Eureka  Pow- 
der Works,  48  N.  H.  66;  State  v.  Barron,  58 
N.  H.  370. 

Ne7v  Jersey.  —  Hoboken  Bldg.  Assoc.  f. 
Martin,  13  N.  J.  Eq.  427. 

Neiu  York.  —  People  v.  Runkle,  9  Johns.  (N. 
Y.)  147;   People  V.  Twaddell,  18  Hun  (N.  Y.) 
427;  Philips  V.  Wickham,  i  Paige  (N.  Y.)  590, 
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Failure  to  Elect  at  Proper  Time.  —  And  it  is  obviously  true  that  the  failure  to 
elect,  at  the  proper  time,  successors  to  officers  or  directors  whose  terms  have 
expired,  is  no  dissolution  where  the  charter  provides  that  officers  or  directors 
when  elected  may  hold  office  until  their  successors  are  chosen.*  And  similarly 
it  has  been  held  that  a  failure  to  elect  trustees  at  the  regular  annual  meeting 
of  a  corporation  will  not  dissolve  the  corporation,  where  the  act  under  which 
it  is  incorporated  provides  that  such  election  may  be  had  on  any  other  day, 
if  not  on  the  day  prescribed,  and  that  all  acts  of  the  trustees  are  valid  and 
binding  against  the  companj'  until  the  election  of  their  successors.* 


Allen  V.  New  Jersey  Southern  R.Co.,4g  How. 
Pr.  (N.  Y.  Supreme  Ct.)  14;  All  Saints  Church 
V.  Lovett,  I  Hall  (X.  Y.)  igi. 

Pennsyivania.  —  Lehigh  River  Bridge  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  4  Rawle  (Pa.)  g;  Rose 
V.  Roseburg,  etc.,  Turnpike  Co.,  3  Watts  (Pa.) 
46;  Com.  V.  Cullen,  13  Pa.  St.  133,  53  Am. 
Dec.  450. 

Tennessee.  —  Blake  v.  Hinkle,  10  Yerg. 
(Tenn.)  218;  Nashville  Bank  v.  Petway,  3 
Humph.  (Tenn.)  522;  Lynch  v.  Lafland,  4 
Coldw.  (Tenn.)  96;  Bache  v.  Nashville  Horti- 
cultural Soc,  10  Lea  (Tenn.)  443;  Parker  v. 
Bethel  Hotel  Co.,  g6  Tenn.  252. 

Vermont.  —  Brandon  Iron  Co.  v.  Gleason, 
24  Vt.  238. 

In  the  case  of  Lea  v.  Hernandez,  10  Te.x. 
137,  it  was  held  that  where  a  municipal  corpo- 
ration fails  to  elect  officers,  and  tliere  are  none 
acting  dc  facto,  the  corporation  is  dissolved 
unless  the  charter  expressly  provides  other- 
wise. But  this  decision  is  in  conflict  with  the 
weight  of  authority,  and  has  not  been  fol- 
lowed, even  in  Texas.  To  the  contrary,  see 
Buford  V.  State,  72  Tex.  184;  Blessing  v.  Gal- 
veston, 42  Tex.  65g;  State  v.  Dunson,  71  Tex. 
65. 

Failtire  to  Fleet  Officers  and  Lodge  Proper  Cer- 
tificates. —  The  neglect  to  elect  officers  and  a 
failure  to  lodge  the  proper  certificates  with  the 
town  clerk,  as  required  by  law,  do  not  per  se 
produce  a  forfeiture  of  corporate  rights  in  ex- 
istence.    Pearce  t.  Olney,  20  Conn.  556. 

Lack  of  Necessary  Officers  and  Lack  of  Power  to 
Elect. —  In  the  case  of  Boston  Glass  Manufac- 
tory V.  Langdon,  24  Pick.  (Mass.)  54,  35  Am. 
Dec.  292,  which  was  the  case  of  a  private  cor- 
poration, it  was,  however,  said,  <://///;'  Col- 
chester V.  Seaber,  3  Burr.  1870,  which  was  the 
case  of  a  municipal  corporation,  that  even  the 
want  of  necessary  officers  and  the  lack  of  inher- 
ent power  to  elect  them  would  not  necessarily 
dissolve  the  corporation.  "  The  omission  to 
choose  directors,"  said  Morton,  J.,  delivering 
the  opinion  of  the  court,  "  clearly  does  not 
show  a  dissolution  of  the  corporation.  Al- 
though the  proper  officers  may  be  necessary  to 
enable  the  body  to  act.  yet  they  are  not  essen- 
tial to  its  vitality.  F.ven  the  want  of  officers 
and  the  want  of  power  to  elect  them  would 
not  be  fatal  to  its  existence.  It  has  a  poten- 
tiality which  might,  by  proper  authority,  be 
called  into  action  without  affecting  the  iden- 
tity of  the  corporate  bodv."  See  also  the  case 
of  Atty.-Gen.  7/.  Superior,  etc.,  R.  Co.,  93 
Wis.  604. 

Acta  of  Corporate  Officers  Irregularly  Elected.  — 

In  the  case  of  St.  Louis  Domicile,  etc.,  Assoc. 
V.  Augustin,  2  Mo.  App.  123,  it  was  held  that 
the  ads  of  the  officers  of  a  corporation  irregu- 
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larly  elected  are  valid  until  a  judgment  of 
ouster. 

1.  Failure  to  Elect  at  Proper  Time  —  Arkansas. 
—  Searcy  -'.  Yarnell,  47  Ark.  269. 

Illinois.  —  Baker  v.  Backus,  32  111.  79. 

Massachusetts .  ■ —  Boston  Glass  Manufactory 
V.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec. 
292. 

Michigan.  —  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457. 

Mississippi .  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602. 

Tennessee.  —  Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252. 

Doctrine  that  Officers  Hold  Over  in  Absence  of 
Kestricted  Provision.  —  Where  a  charter  directs 
that  officers  of  a  corporation  shall  be  elected 
annually,  officers  elected,  in  the  absence  of 
restrictive  provision,  hold  until  their  succes- 
sors are  elected.  Spencer  v.  Champion,  9 
Conn.  543;  McCall  v.  Byram  Mfg.  Co.,  6 
Conn.  42S. 

2.  Baker  v.  Backus,  32  111.  79. 

Loss  of  Integral  Part  as  a  Mode  of  Dissolution 
of  the  Modern  Business  Corporation. —  It  will  be 
seen  that  the  rules  applicable  to  the  dissolu- 
tion of  corporations  by  the  loss  of  an  integral 
part  can,  as  was  observed  with  reference  to 
dissolution  by  death  of  members,  have  but 
little  application  to  our  modern  business  cor- 
porations, so  numerous  in  the  prosecution  of 
mercantile  and  manufacturing  enterprises. 
Indeed,  it  is  not  easy  to  conceive  how  such  a 
body  could  lose  an  integral  part,  and  so  be- 
come extinct  as  a  corporation.  The  doctrine 
discussed  in  this  subdi  vision,  as  the  one  con- 
sidered in  the  one  preceding,  owes  its  origin 
to  early  cases  involving  the  dissolution  of 
ecclesiastical  or  municipal  corporations.  In 
this  connection.  Sergeant,  J.,  in  the  case  of 
Rose  V.  Roseburg,  etc.,  Turnpike  Co.,  3  Watts 
(Pa.)  48,  said:  "  Our  corporations  bear  liule 
resemblance  to  the  English  municipal  corpo- 
rations, either  in  design  or  consiiiution.  'Ihe 
present,  like  many  of  our  incorporations  for 
civil  purposes,  either  by  special  act  of  assem- 
bly, or  under  the  Act  of  1791,  is  not  a  corpora- 
tion composed  of  several  integral  parts.  The 
stockholders  constitute  the  company,  and  the 
managers  and  officers  are  their  agents,  neces- 
sary for  the  conduct  and  management  of  the 
affairs  of  the  company,  but  not  essential  to  its 
existence  as  such  nor  forming  an  integral  part. 
The  corporation  exists  per  se,  so  lar  as  is 
requisite  to  the  maintenance  of  peipetual  suc- 
cession, and  holding  and  preserving  its  fran- 
chises. The  nonexistence  of  the  managers 
does  not  imply  the  nonexistence  of  the  corpo. 
ration.  The  latter  is  dormant  during  that 
time;  its  functions  arc  suspended  for  want  of 
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Oroand  for  Judicial  Proceeding.  —  But  the  fact  must  not  be  lost  sight  of,  in  this 
connection,  that  a  failure  to  elect  officers  as  required  by  the  charter  may  be  a 
cause  of  forfeiture,  warranting  a  judgment  to  that  effect  in  a  proceeding  insti- 
tuted for  the  purpose,  though  such  default  will  not,  subject  to  the  limitations 
above  stated,  operate  per  se  to  dissolve  the  corporation.* 

(3)  Concoit ration  of  All  the  Stock  in  the  Hands  of  One  Person.  —  The  acqui- 
sition by  a  single  individual  of  all  the  shares  of  stock  in  a  corporation  does  not 
operate  as  a  dissolution,*  although  the  governing  statute  requires  more  than 
one  incorporator, or  the  by-laws  prescribe  acts  to  be  done  by  two  or  more.* 
Such  a  condition  would,  however,  suspend  corporate  action  until  a  transfer  of 
shares  was  made,  conformable  to  law.* 

5,  Surrender  of  Franchises — a.  In  General. — In  the  United  States  a.  cor^ord,- 
tion  is  dissolved  by  a  surrender  of  its  franchises  to  the  statewhich  granted  them.* 


the  means  of  action;  but  the  capacity  to 
restore  its  functionaries  b)'  means  of  elections 
remains." 

1.  Failure  to  Elect  Officers  as  a  Cause  of  Forfeit- 
ure,—  Where  a  charter  requires  an  annual 
election  of  directors,  a  failure  to  elect  for  five 
years  has  been  held  a  cause  of  forfeiture  of 
the  charter.  State  v.  Commercial  Bank,  33 
Miss.  474. 

Where  Officers  "  Hold  Over,"  Omission  to 
Elect  Not  Even  Cause  of  Forfeiture,  —  An  omis- 
sion to  elect  officers  would  not  even  be  a  cause 
for  dissolution  where  those  already  elected 
hold  over  until  their  successors  are  elected. 
Kelsey  v.  Pfaudler  Process  Fermentation  Co., 
45  Hun  (N.  Y.)  10. 

2.  Acquisition  of  All  the  Stock  by  One  Person  — 
United  S/aU-s.  —  Frost  Frostburg  Coal  Co., 
24  How.  (U.  S.)  283. 

Connecticut.  —  Spencer  v.  Champion,  g  Conn. 
536;  Evarts  v.  Killingworth  Mfg.  Co.,  20 
Conn.  458. 

Georgia.  —  Newton  Mfg.  Co.  v.  White,  42 
Ga.  148. 

Indiana.  —  State  v.  Vincennes  University,  5 
Ind.  77. 

Kentucky.  —  Louisville  Banking  Co.  v. 
Eisenman,  94  Ky.  83,  42  Am.  St.  Rep.  335. 

Louisiana.  —  Matter  of  Belton,  47  La.  Ann. 
1615. 

.Marylatid.  —  Swift  v.  Smith,  65  Md.  428,  57 
Am.  Rep.  336. 

Massachusetts.  —  Putnam,  J.,  in  Russell  v. 
M'Lellan,  14  Pick.  (Mass.)  63. 

Minnesota. — Baldwin  v.  Canfield,  26  Minn.  43. 

Mississippi.  —  Bohannon  i'.  Binns,  31  Miss. 
355- 

Nebraska.  —  Harrington  v.  Connor,  51  Neb. 
214. 

.South  Carolina.  —  Smith  v.  Smith,  3  Desaus. 
(S.  Cat  557. 

Tennessee.  —  Parker  Bethel  Hotel  Co.,  96 
Tenn.  252. 

A  private  corporation  does  not  become  dor- 
mant or  forfeit  its  franchises  because  a  single 
individual  becomes,  by  purchase  of  the  stock, 
sole  owner  of  the  corporate  property  and  fran- 
chises, and  if  such  sole  owner  continues  the 
business  under  the  corporate  name,  without 
notice  to  the  public,  he  may  be  sued  as  such 
corporation.  Nicholls,  C.  J.,  in  Matter  of  Bel- 
ton,  47  La.  Ann.  i6ig.  And  see  Newton  Mfg. 
Co.  V.  White,  42  Ga.  148. 

3.  Where  More  than  One  Corporator  Bequired. 
—  Though  the  shares  of  a  corporation  after  its 


creation  may  be  held  by  a  less  number  of 
shareholders  than  that  which  the  law  would 
have  required  as  a  condition  precedent  to  the 
organization  of  the  same  corporation,  the  cor- 
poration continues  to  exist.  Matter  of  Belton, 
47  La.  Ann.  1615. 

While  one  person  cannot  organize  a  corpo- 
ration under  chapter  56  of  the  General  Stat- 
utes of  Kentucky,  yet  when  a  corporation  is 
createil  under  that  statute,  with  the  stock  dis- 
tributed among  several  stockholders,  the  pur- 
chase by  one  of  them,  in  good  faith,  of  all  the 
stock  does  not  destroy  the  existence  of  the  cor- 
poration, but  merely  suspends  its  performance 
until  the  stock  is  transferred  to  others.  Louis- 
ville Banking  Co.  v.  Eisenman,  94  Ky.  83,  42 
Am.  St.  Rep.  335. 

4.  "If  the  shares  of  the  corporation  should 
all  centre  in  one  person,  and  the  forms  of  pro- 
ceeding or  by-laws  should  prescribe  acts  to  be 
done  by  two  or  more,  we  do  not  perceive  any 
difficulty  in  the  sole  owners  making  sale  of 
shares,  so  as  to  conform  to  the  letter  of  the 
rule.  There  is,  we  think,  no  evidence  of  a 
dissolution  of  this  corporation."  Putnam,  J., 
in  Russell  v.  M'Clellan,  14  Pick.  (Mass.)  63. 

5.  Louisville  Banking  Co.  v.  Eisenman,  94 
Ky.  83,  42  Am.  St.  Rep.  335;  Russell  v. 
M'Lellan,  14  Pick.  (Mass.)  63.  And  see  Union 
Agricultural  Soc.  v.  Gamble,  52  Iowa  524. 
Compare  Matter  of  Belton,  47  La.  Ann.  1619. 

6.  Surrender  of  Franchise  —  Alabama.  —  Sav- 
age V.  Walshe,  26  Ala.  619.  And  see  Mobile, 
etc.,  R.  Co.  'J.  State,  29  Ala.  573. 

California.  —  People  v.  California  College, 
38  Cal.  172. 

Colorado.  —  Jones  v.  Leadville  Bank,  10 
Colo.  464. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45;  Evarts  v. 
Killingworth  Mfg.  Co.,  20  Conn.  457. 

Georgia.  —  Mechanics'  Bank  v.  Heard,  37 
Ga.  401. 

Illinois.  —  Bruffett  v.  Great  Western  R.  Co., 
25  111-  353- 

Indiana.  —  McMahan  v.  Morrison,  16  Ind. 
172,  79  Am.  Dec.  418. 

Kentucky.  —  Portland  Dry  Dock,  etc.,  Co.  v. 
Portland,  12  B.  Mon.  (Ky.)  79. 

Louisiana.  —  Curien  v.  Santini,  16  La.  Ann. 
27. 

Maryland.  —  Washington,  etc..  Turnpike 
Road  V.  State,  19  Md.  239. 

Michigan.  —  Town  v.  River  Raisin  Bank,  2 
Dougl.  (Mich.)  538. 
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In  England  the  surrender  may  be  made  to  the  king.* 

b.  How  A  Surrender  Is  Made.  —  The  surrender  of  corporate  franchises 
should  be  by  some  formal  act  of  the  corporation  under  seal,*  and  must,  in  gen- 
eral, be  accepted  by  the  legislature,  as  hereinafter  shown.  Where,  however, 
there  is  a  statute  so  providing,  a  surrender  may  be  made  by  petition  filed  in 
the  proper  court.'    In  the  absence  of  statute,  it  does  not  seem  definitely 


Mississippi. — -New  Orleans,  etc.,  R.  Co.-'. 
Harris,  27  Miss.  517. 

Missouri.  —  Moore  v.  Whitcomb,  48  Mo.  543; 
State  Sav.  Assoc.  v.  Kellogg,  52  Mo.  589. 

New  Jersey.  —  Kean  v.  Johnson,  g  N.  J.  Eq. 
401. 

New  York.  —  New  York  Marbled  Iron  Works 
V.  Smith,  4  Daer  (N.  Y.)  375;  Slee  v.  Bloom, 
19  Johns.  (N.  Y.)  456.  10  Am.  Dec.  273;  People 
V.  Olmsted,  45  Barb.  (N.  Y.)  644.  And  see 
People  V.  Northern  R.  Co.,  53  Barb.  (N.  Y.)  98. 

Rhode  Island.  —  VV^ilson  -•.  Central  Bridge,  9 
R.  I.  590. 

.South  Carolina.  —  Smith  v.  Smith,  3  Desaus. 
(S.  Car.)  575. 

JVisconsin.  —  Combes  v.  Keyes,  8g  Wis.  311. 
46  Am.  St.  Rep.  839. 

See  also  Revere  v.  Boston  Copper  Co.,  15 
Pick.  (Mass.)  351. 

1.  Norris  v.  Smithville,  i  Swan  (Tenn.)  164. 
See  Whipple,  J.,  in  Town  v.  River  Raisin 
Bank,  2  Dougl.  (Mich.)  538;  Portland  Dry 
Dock,  etc.,  Co.  v.  Portland,  12  B.  Mon.  (Ky.) 
79- 

2.  Under  Corporate  Seal  —  Must  Be  Accepted.  — 

The  surrender  of  a  corporate  charter  should 
be  by  a  formal  act  of  the  corporation  under 
seal;  and  it  cannot  avail  but  by  an  acceptance 
of  such  surrender  by  an  enrolled  act  or  law. 
Harris,  J.,  in  Mechanics'  Bank  v.  Heard,  37 
Ga.  401. 

Voluntary  Dissolution  under  Statute  —  Petition 
under  Corporate  Seal.  —  Under  the  Pennsylvania 
statute  of  1856  providing  for  the  voluntary 
dissolution  of  a  corporation  on  the  petition  of 
the  members,  it  has  been  held  that  there  must 
be  a  petition  of  the  corporation,  under  its  cor- 
porate seal.  Marietta  Bldg.  Assoc.,  10  Lane. 
Bar  (Pa.)  37. 

In  England  a  surrender  of  corporate  fran- 
chises may  be  made  by  deed  to  the  king, 
which  must  be  enrolled.  Thetford's  Case,  i 
Salk.  192.  See  Isham,  J.,  in  Brandon  Iron 
Co.  V.  Gleason,  24  Vt.  238;  Whipple,  J.,  in 
Town  V.  River  Raisin  Bank,  2  Dougl.  (Mich.) 
538. 

Surrender  Must  Be  by  Act  of  Stockholders.  — 

The  surrender  of  the  franchises  of  a  corpora- 
tion is  not  an  official  act,  but,  to  be  effectual, 
must  be  the  act  of  the  stockholders  as  such. 
Macon,  C,  in  Jones  v.  Leadville  Bank,  10 
Colo.  464;  Webster  v.  Turner,  12  Hun  (N.  Y.) 
264;  Smith  7\  Smith,  3  Desaus.  (S.  Car.)  575. 

Contrary  Doctrine.  —  Where  a  statute  pro- 
vided that  a  majf)ritv  of  the  sioc/choldcrs 
might  authorize  the  dissolution  of  a  corpora- 
tion, it  was  held  that  a  vote  of  the  stockholders 
resolving  upon  a  dissolution  did  not  of  itself 
operate  to  dissolve  the  corporate  entity,  nor  in 
itself  compel  the  directors  to  do  so.  The  act 
of  dissolution  must  proceed  from  the  direct- 
ors, who  alone  can  exercise  the  corporate 
powers.  Wallamet  Falls  Canal,  etc.,  Co.  v. 
Kittridge,  5  Sawy.  (U.  S.)  44. 

9  C.  of  L. —  36  ; 


3.  New  York  Marbled  Iron  Works  v.  Smith, 
4  Duer  (N.  Y.)  375;  Lake  Ontario  Nat.  Bank 
V.  Onondaga  County  Bank,  7  Hun  (N.  Y.)  549. 
See  Nelson  v.  H'lbbard,  96  Ala.  238;  Weigand 
V.  Alliance  Supply  Co.,  (W.  Va.  1897)  28  S.  E. 
Rep.  803;  Titusville  Oil  Exch.  -■.  Withcrop,  39 
W.  N.  C.  (Pa.)  185. 

"Voluntary  Dissolution  "  under  Statutes. —  In 
Alabama,  by  statute  (Code,  ^  1683  c/ Jty.),  it 
is  provided  that  a  majority  of  the  stockholders 
of  any  private  corporation,  owning  three- 
fourths  of  the  stock  therein,  may,  by  petition 
in  chancery,  proceed  for  voluntary  dissolution, 
which  may  be  decreed,  though  there  be  no 
ground  for  forfeiting  the  franchises  or  vacat- 
ing the  charter  of  the  corporation,  if  it  be 
made  to  appear,  at  a  regular  term  of  the  court, 
after  the  cause  is  at  issue,  that  a  majority  of 
the  stockholders  desire  that  the  corporation 
shall  be  dissolved.  See  Nelson  v.  Hubbard,. 
96  Ala.  238;  Merchants,  etc.,  Line  v.  Waga- 
ner,  71  Ala.  581;  Wolfe  v.  Underwood,  gi 
Ala.  523,  g7  Ala.  375. 

An  act  providing  for  the  voluntary  dissolu- 
tion of  trade  corporations  upon  the  petition  of 
its  stockholders  does  not  apply  to  a  corpora- 
tion for  literary  purposes  which  has  no  stock- 
holders. People  V.  California  College,  38 
Cal.  172. 

In  Connecticut,  by  an  act  passed  in  1871,  it 
was  provided  that,  under  certain  circum- 
stances, the  Superior  Court  might  decree  the 
dissolution  of  any  joint-stock  corporation  and 
the  winding  up  of  its  affairs  upon  the  petition 
of  one-third  of  its  stockholders.  See  Neville 
V.  Litchfield  Carriage  Co.,  47  Conn.  167. 

Sections  24ig,  2420,  2429  of  the  A'cw  York 
Code  of  Civil  Procedure  provide  that  a  disso- 
lution of  a  corporation  may  be  adjudged, 
upon  the  application  of  a  majority  of  its 
directors,  if  it  appears  that  a  dissolution  of  the 
corporation  would  be  advantageous  to  the  in- 
terests of  the  stockholders,  and  not  injurious 
to  the  public  interests.  See  Matter  of  Import- 
ers, etc.,  Exch.,  15  Daly  (N.  Y.)413. 

In  Pennsylvania,  by  Act  of  April  9,  1856,  P. 
L.  293,  it  is  provided  that  the  Court  of  Com- 
mon Pleas  of  the  proper  county  may  hear  the 
petition  of  any  corporation  praying  for  per- 
mission to  surrender  any  power  contained  in 
its  charter,  or  for  the  dissolution  of  such  cor- 
poration, and  if  the  court  is  satisfied  that  the 
prayer  of  such  petition  may  be  granted  with- 
out prejudice  to  the  puljlic  or  the  interests  of 
the  corporators,  the  prayer  of  such  ])etition 
may  be  granted.  This  statute  has  been  held 
to  apply  to  corporations  created  directly  by 
the  legislature,  as  well  as  to  those  created  by 
decree  of  the  Court  of  Common  Pleas,  as  per- 
missible under  another  statute.  See  Matter 
of  Credit  Mobilier,  10  Phila.  (Pa.)  2,  30  Leg. 
Int.  (Pa.)  44. 

In  an  action  for  dissolution  of  a  corporation 
by  its  stockholders,  under  Rev.  Stat.  Ohio, 
I  \'olume  IX. 
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settled  whether  such  action  requires  the  unanimous  vote  of  the  members  or 
stockholders,  or  what  proportion  may  make  a  valid  surrender,*  though  it  is 
believed  to  be  a  safe  statement  that  unanimous  action  is  not  necessary.* 

c.  Nkcessity  for  Acceptance  of  Surrender  —  (i)  In  General—  Accept- 
ance Essential.  —  The  general  rule  undoubtedly  is  that  the  surrender  of  corporate 
franchises  by  a  corporation  is  not  effectual,  or  does  not  operate  as  a  dissolu- 
tion of  the  corporation,  until  it  is  accepted  b}'  the  state,  or  the  king,  as  the 
case  may  be.* 

the  forfeiture  of  a  corporate  charter  and  the 
dissolution  of  the  corporation  with  the  consent 
of  the  stockholders  was  construed,  it  seems  to 
have  been  the  opinion  of  the  court  that  such 
consent,  to  be  valid,  must  be  given  by  all  of 
the  stockholders. 

In  Calif ortiia  the  statute  providing  for  a  vol- 
untary dissolution  requires  a  resolution  by  a 
vote  of  two-thirds  of  all  the  stockholders.  See 
Kohl  V.  Lilienthal.  8i  Cal.  387. 

2.  Union  Agricultural  Soc.  v.  Gamble,  52 
Iowa  524;  Wilson  v.  Central  Bridge,  g  R.  I. 
590. 

*  3.  General     Rule  —  Acceptance    Necessary  — 

United  States.  ■ —  Greeley  v.  Smith,  3  Story  (U. 
S.)  658. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45. 

Georgia.  —  Mechanics'  Bank  v.  Heard,  37 
Ga.  4or. 

Indiana.  —  Harris  v.  Muskingum  Mfg.  Co.,  4 
Blackf.  (Ind.)  267,  29  Am.  Dec.  372;  McMahan 
V.  Morrison,  16  Ind.  172,  79  Am.  Dec.  418. 

Louisiana.  —  Curien  v.  Santini,  16  La.  Ann. 
27- 

Massachusetts.  —  Revere  v.  Boston  Copper 
Co.,  15  Pick.  (Mass.)  351;  Boston  Glass  Manu- 
factory V.  Langdon,  24  Pick.  (Mass.)  53,  35 
Am.  Dec.  292. 

Michigan.  —  Town  v.  River  Raisin  Bank,  2 
Dougl.  (Mich.)  530 

Neiv  York.  —  New  York  Marbled  Iron 
Works  V.  Smith,  4  Duer  (N.  Y.)  362;  Matter  of 
Reformed  Presb.  Church,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  476;  Lake  Ontario  Nat.  Bank  v. 
Onondaga  County  Bank,  7  Hun  (N.  Y.)  549. 

Rhode  Island.  —  Wilson  Central  Bridge,  9 
R.  I.  590. 

Tennessee.  —  Norris  v.  Smithville,  I  Swan 
(Tenn.)  165;  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  432. 

JVisconsin.  — Combes  v.  Keyes,  89  Wis.  311, 
46  Am.  St.  Rep.  839;  Atty.-Gen.  v.  Superior, 
etc.,  R.  Co.,  93  Wis.  604. 

And  see  Portland  Dry  Dock,  etc.,  Co.  v. 
Portland,  12  B.  Mon.  (Ky.)  79. 

England  —  Acceptance  of  Surrender  by  King.  — 
It  seems,  however,  that  the  king  may  accept 
the  surrender  only  of  a  charter  granted  by 
himself.    See  2  Kyd  on  Corporations  447. 

Corporation  Cannot  Dissolve  Itself  by  Mere  Vol- 
untary Eesolution.  —  Pursuant  to  the  rule 
stated  in  the  te.Kt,  it  has  been  held  that  a  cor- 
poration cannot  dissolve  itself  by  the  mere 
voluntary  resolution  of  its  directors,  stockhold- 
ers, or  members.  Curien  v.  Santini,  16  La. 
Ann.  27;  Chouteau  [ns.  Co.  7'.  Floyd,  74  Mo. 
286;  Lucas  Market  Sav.  Bank  7\  Goldsoll,  8 
Mo.  App.  596;  New  Foundland  R.  Constr.  Co. 
■V.  Schack,  40  N.J.  Eq.  222;  New  York  Marbled 
Iron  Works  v.  Smith,  4  Duer  (N.  Y.)  375; 
Lake  Ontario  Nat.  Bank  v.  Onondaga  County 
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c.  5,  tit.  I,  div.  7,  it  has  been  held  that  the 
corporation  is  compellable  to  make  true  dis- 
c'osure  of  its  condition.  Armstrong  v.  Heran- 
c  >Lirt  Brewing  Co.,  53  Ohio  St.  467. 

Necessity  for  Strict  Compliance  with  Statutes.  — 
A  statute  providing  for  the  voluntary  dissolu- 
tion of  a  corporation  must,  to  accomplish  the 
result,  be  strictly  complied  with.  "  When  a 
method  of  procedure  is  prescribed  by  which  a 
corporation  may  be  dissolved,  that  method 
must  be  followed,"  said  Fox,  J.,  in  Kohl  v. 
Lilienthal,  81  Cal.  387;  "  when  it  is  provided 
that  the  application  must  be  made  to  the 
Superior  Court,  and  must  be  in  writing,  veri- 
fied, and  must  show  '  that  at  a  meeting  of  the 
stockholders,  called  for  that  purpose,  the  dis- 
solution of  the  corporation  was  resolved  upon 
by  a  two-thirds  vote  of  all  the  stockholders,  and 
that  all  claims  and  demands  against  the  cor- 
poration have  been  satisfied  and  discharged,' 
there  will  be  none  so  bold  as  to  contend  that 
a  voluntary  dissolution  of  a  corporation  can 
be  effected  without  compliance  with  these 
requirements. " 

1.  The  Vote  Eequisite  for  Surrender.  —  It  has 
been  made  a  question  in  some  cases  whether 
or  not  a  corporation  can,  by  a  mere  majority 
vote,  make  an  effectual  surrender  of  its  char- 
ier to  the  state.  In  the  case  of  Smith  v. 
Smith,  3  Desaus.  (S.  Car.)  557,  it  was  held 
that  such  a  proceeding  would  require  the 
assent  of  the  great  body  of  the  society,  and 
that  the  directors  could  not,  of  themselves, 
surrender  and  dissolve  the  corporation  with- 
out the  action  of  the  body.  It  was  also  held 
in  the  case  of  Wilson  :■.  Central  Bridge,  9  R. 
I.  590,  without  answering  the  main  question, 
that  certainly  one  member  of  a  corporation 
alone  could  not,  by  his  objections,  prevent  a 
surrender  if  it  were  the  wish  of  the  great  ma- 
jority, or,  in  other  words,  that  a  unanimous 
vote  is  not  necessary. 

In  the  case  of  Smith  v.  Smith,  3  Desaus.  (S. 
Car.)  576,  the  court  said:  "Among  the 
methods  by  which  corporations  may  be  dis- 
solved, that  of  a  surrender  is  enumerated  in 
the  law  books;  and  doubtless  when  the  whole 
body  of  a  corporation  chooses  to  surrender  its 
rights,  it  is  at  liberty  to  do  so,  and  it  will  be 
valid,  but  a  majority  must  concur  who  have 
an  interest  or  a  right.  The  officers  of  a  corpo- 
ration, or  an  integral  portion  of  it,  as  we  have 
before  stated,  are  not  the  corporation;  they 
have  no  right  to  make  the  surrender,  and  if 
they  make  the  attempt  by  an  act  or  declara- 
tions, it  is  an  inethcient  act;  it  is  not  obliga- 
tory on  the  corporation,  which  retains  its  full 
rights,  existence,  and  legal  character."  And 
see  New  Orleans,  etc.,  R.  Co.  v.  Harris,  27 
Miss.  517;  Kean  t.  Johnson,  9  N.  J.  Eq.  401. 

In  the  case  of  Mobile,  etc.,  R.  Co.  v.  State, 
29  Ala.  573,  in  which  a  statute  providing  for 


How  a  Corporation      DISSOLUTION  OF  CORPORA  TIONS.       May  Be  Dissolved. 


Strictly  Private  Corporations.  —  But  a  purely  private  corporation  may  at  any  time 
cease  operations,  and  wind  up  its  affairs,  as  it  is  under  no  obligation  to  the 
state  or  the  pubhc  to  carry  on  its  business.*  But  cessation  of  business  does 
not  operate  as  a  technical  dissolution.*  The  charter  of  a  corporation  is 
regarded  as  a  contract  between  the  corporators  and  the  government,  and  as  the 
latter  cannot  deprive  the  former  of  their  franchises  in  violation  of  the  contract, 
so  the  former  cannot  put  an  end  to  the  contract  without  the  consent  of  the 
latter.* 

Qnasi-public  Corporations.  —  Some  Courts  have  evinced  a  tendency  to  restrict  this 
rule  requiring  an  acceptance  of  a  surrender  to  give  it  effect  to  corporations 
created  for  the  rendition  of  some  public  service,  such  as  railroad  corporations 
and  the  like,^  but  the  weight  of  authority  supports  the  rule  as  above  stated. 

(2)  Nonuser,  Sale  of  Property,  or  Insolvency.  —  Inasmuch,  as  has  been  before 
stated,  as  the  acceptance  of  a  surrender  is  necessar)'  in  order  for  the  dissolu- 
tion of  a  corporation  to  result,  the  general  rule  is  that  none  of  the  acts,  omis- 
sions, or  conditions  above  mentioned  will,  of  themselves,  operate  as  a  technical 
dissolution  of  a  corporation,  whether  or  not  an  intent  to  surrender  (without  an 
acceptance)  might  be  implied,  and  whether  or  not  such  acts,  omissions,  or  con- 
ditions would  warrant  a  judgment  of  forfeiture  or  dissolution  in  a  proper 
proceeding.* 

Bank,  7  Hun  (N.  Y.)  549.  And  see  Cronin  v. 
Potters  Co-Operative  Co.,  (C.  PI.)  29  Ohio  L. 
J.  52. 

Mere  Notice  to  Executive  Department.  —  A 

mere  notice  by  a  corporation  to  the  executive 
department  of  the  government,  that  it  retains 
no  further  interest  in  its  charter  of  incorpora- 
tion, will  not  operate  as  such  a  surrender  of 
the  corporate  franchises  as  to  dissolve  the  cor- 
poration. Revere  -•.  Boston  Copper  Co.,  15 
Pick.  (Mass.)  351. 

Mtist  Be  Accepted  and  Recorded.  —  In  order  to 
make  the  surrender  of  a  corporate  charter 
effectual,  it  is  necessary  that  it  be  accepted  by 
the  government  and  that  a  record  be  made 
thereof.  Norris  v.  Smithville,  I  Swan  (Tenn.) 
167. 

Constraction  of  Statute.  —  A  surrender  of  a 
franchise  must  be  accepted  by  the  state  in 
order  to  work  a  dissolution  of  the  corporation, 
but  where  an  act  authorizes  a  certain  proceed- 
ing to  be  had  upon  the  surrender  by  a  corpo- 
ration of  its  franchise,  such  proceeding  may 
be  had  as  soon  as  the  surrender  is  made,  with- 
out waiting  for  its  acceptance  by  the  state. 
Wilson  V.  Central  Bridge,  9  R.  I.  590. 

1.  Private  Corporations — Right  to  Discontinue. 
—  Treadwell  v.  Salisbury  Mfg.  Co.,  7  Gray 
(.Mass.)  393.  66  Am.  Dec.  490;  Skinner  v. 
Smith,  56  Hun  (N.  Y.)  437;  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252.  And  see  Sargent  v. 
Webster,  13  Met.  (Mass.)  504. 

2.  State  Nat.  Bank  v.  Robidoux,  57  Mo. 
446;  Kansas  City  Hotel  Co.  -'.  Sauer,  65  Mo. 
279;  Parker  t.  Bethel  Hotel  Co.,  96  Tenn.  252: 
Stayton,  C.  J.,  in  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.,  86  Tex.  143.  Sec 
infra,  this  subdivision,  Nottuscr^  Salt  of  Prop- 
erty, or  Insolvi'ncy, 

3.  Morton,  J.,  in  Boston  Glass  Manufactory 
7/.  Langdon,  24  Pick.  (Mass.)  53.  35  Am.  Dec. 
292.  And  see  the  opinion  of  Pinney,  J.,  in 
Atty.-Gen.  v.  Superior,  etc..  R.  Co.,  93  Wis. 
604. 

4.  Quasi-public  Corporations.  —  Sec  Savage 
Walshe,  26  Ala.  619;  Merchants',  etc.,  Line  v. 
Waganer,  71  Ala.  581. 
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"As  the  authority  of  the  state,"  said  Pinney, 
J.,  delivering  the  opinion  of  the  court  in  Atty.- 
Gen.  V.  Superior,  etc.,  R.  Co.,  93  Wis.  604,  ' 
"  is  essential  to  the  creation  of  a  corporation, 
and  its  charter  is  considered  a  contract  be- 
tween the  corporation  and  the  state,  in  all 
cases  where  the  consideration  for  the  grant  of 
corporate  privileges,  rights,  and  franchises  is 
the  performance  of  certain  functions  and  the 
rendition  of  services  of  a  public  character,  as 
in  the  case  of  a  railroad  corporation  or  the 
like,  the  consent  of  the  state  in  some  form  is 
essential  to  its  dissolution,  and  an  acceptance 
by  the  state  of  the  surrender  of  its  piivileges, 
rights,  and  franchises  is  necessary  in  order  to 
terminate  the  corporate  existence  by  surren- 
der; and  very  many  cases  hold  that  it  is  essen- 
tial in  all  cases  of  dissolution  by  surrender  by 
private  companies." 

Private  Corporation  Cannot  in  Any  Event  Dis- 
B«lve  So  as  to  Discharge  Itself  from  Liabilities.  — 
Marshall,  J.,  delivering  the  opinion  of  the  court 
in  Portland  Dry  Dock,  etc.,  Co.  Portland, 
12  B.  Mon.  (Ky.)  79,  said:  "  It  is  certainly 
desirable  that  there  should  be  a  legislative 
act  prescribing  a  mode  by  which  private 
corporations  might  be  dissolved  by  the  act  of 
the  corporators,  so  manifested  as  to  be  conclu- 
sive, at  least  against  themselves.  Even  in  the 
absence  of  such  a  statute,  we  are  not  prepaicd 
to  say  that  a  corporation  purely  private  in  its 
character  and  objects,  and  created  for  the  sole 
benefit  of  the  individual  corporators,  might 
not  by  the  act  of  the  corporation  and  the  cor- 
porators be  divtsted  of  its  corporate  privileges 
and  existence,  on  the  ground  that  the  assent 
of  the  legislature  might  in  such  a  case  be  pre- 
sumed from  the  nature  and  object  of  the  char- 
ter itself.  But  the  act  ought  tf)  be  unequivocal 
and  conclusive.  And,  clearly,  the  corporation 
could  not,  by  its  own  act  or  that  of  the  corpo- 
rators importing  a  dissolution,  be  so  dissolved 
as  to  discharge  it  from  any  contiact  or  liabil- 
ity existing  against  it." 

6.  Sheplcy,  I.,  in  Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  231,  33  Am.  Dec.  656;  Whip- 
ple, J.,  in  Town  v.   River  Raisin   Bank,  2 
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May  Be  Dissolved. 


Mere  Nonuser,  therefore,  will  not  operate  per  sc  to  dissolve  a  corporation,* 


Dougl.  (Mich.)  540.  And  see  authorities  cited 
in  succeeding  notes. 

1.  Nonvtser  —  England.  —  Reg.  v.  Ballivos,  i 
P.  Wms.  207. 

Canada.  —  Brooke  v.  Upper  Canada  Bank,  4 
Ont.  Pr.  Rep.  162. 

United  States.  —  Swan  Land,  etc.,  Co.  v. 
Frank,  39  Fed.  Rep.  456;  Bethel  Bank  v. 
Pahquioque  Bank,  14  Wall.  (U.  S.)  383;  Na- 
tional Bank  v.  Connecticut  Mut.  L.  Ins.  Co., 
104  U.  S.  54. 

Alabama.  —  Davis  v.  Memphis,  etc.,  R.  Co., 
S7  Ala.  633. 

Conncithiit.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45;  Evarts  v. 
Killingvvorth  Mfg.  Co.,  20  Conn.  447. 

Indiana.  —  State  v.  Vincennes  University,  5 
Ind.  80;  Hardy  v.  Merri weather,  14  Ind.  203; 
State  V.  Woodward,  8g  Ind.  113,  46  Am.  Rep. 
160;  Logan  V.  Vernon,  etc.,  R.  Co.,  90  Ind. 
552;  Barren  Creek  Ditching  Co.  v.  Beck,  99 
Ind.  249. 

Kansas.  —  Valley  Bank,  etc.,  Inst.  v.  Ladies' 
Cong.  Sewing  Soc,  28  Kan.  423. 

Maine.  —  Penobscot  Boom  Corp.  v.  Lamson, 
16  Me.  231,  33  Am.  Dec.  656;  Hodsdon  v. 
Copeland,  16  Me.  314;  Rollins  v.  Clay,  33  Me. 
132;  Baptist  Meeting-house  v.  Webb,  66  Me. 
398. 

Maryland.  —  State  University  v.  Williams,  9 
Gill  &  J.  (Md.)  420,  31  Am.  Dec.  72;  Ordway 
Central  Nat.  Bank,  47  Md.  239. 

Massachusetts.  —  Coburn  v.  Boston  Papier 
Mach6  Mfg.  Co.,  10  Gray  (Mass.)  245;  Russell 
V.  M'Lellan,  14  Pick.  (Mass.)  63. 

Michisran.  —  Cahill  Kalamazoo  Mut.  Ins. 
Co.,  2  bougl.  (Mich.)  124,  43  Am.  Dec.  457; 
Town  V.  River  Raisin  Bank,  2  Dougl.  (Mich.) 
540. 

Missouri.  —  Hill  71.  Fogg,  41  Mo.  563;  State 
Nat.  Bank  v.  Robidoux,  57  Mo.  446;  Kansas 
City  Hotel  Co.  v.  Sauer,  65  Mo.  288. 

Montana. — Gans  v.  Swiizer,  9  Mont.  40S; 
Stedman  v.  Switzer,  9  Mont.  419. 

New  Jersey.  —  Raritan  Water  Power  Co.  v. 
Veghte,  21  N.  J.  Eq.  463. 

New  York.  —  Atty.-Gen.  v.  Niagara  Bank, 
Hopk.  (N.  Y.)  354;  Cary  v.  Schoharie  Valley 
Mach.  Co.,  2  Hun  (N.  Y.)  no;  Nimmons 
Tappan,  2  Sweeny  (N.  Y.)  652;  Mickles  v. 
Rochester  City  Bank,  11  Paige  (N.  Y.)  118,  42 
Am,  Dec.  103;  Allen  v.  New  Jersev  Southern 
R.  Co.,  49  How.  Pr.  (N.  Y.  Suprerne  Ct.)  14; 
Kincaid  v.  Dwindle,  59  N.  Y.  553;  Lake  On- 
tario Shore  R.  Co.  v.  Curtiss,  80  N.  Y.  224. 
And  see  Barclay  v.  Talman,  4  Edw.  Ch.  (N. 
Y.)  129. 

Ohio. — State  v.  Bryce,  7  Ohio.  pt.  ii.  82; 
Webb  V.  Moler,  8  Ohio  548. 

Tennessee.  —  Maryville  College  v.  Bartlett,  8 
Baxt.  (Tenn.)  235;  Bache  v.  Nashville  Horti- 
cultural Soc,  10  Lea  (Tenn.)  436;  Parker  v. 
Bethel  Hotel  Co.,  96  Tenn.  252;  State  v.  But- 
ler, 86  Tenn.  614. 

Texas.  —  Moseby  v.  Burrow,  52  Tex.  396; 
Buford  V.  State,  72  Tex.  184. 

Vermont.  —  Brandon  Iron  Co.  v.  (Jleason,  24 
Vt.  228. 

Wisconsin.  —  Atty.-Gen.  v.  Superior,  etc.,  R. 
Co.,  93  Wis.  604. 
Nonuser  Not  Equivalent  to  Surrender.  —  The 


nonuser  by  a  corporation  of  its  franchises  is 
not  equivalent  to  a  surrenderof  them;  the  lat- 
ter can  only  be  accomplished  by  a  deed  to  the 
state.  State  University  v.  Williams,  9  Gill  & 
J.  (Md.)  365,  31  Am.  Dec.  72. 

By  Failing  to  Fulfil  the  Purposes  of  Its  Crea. 
tlon,  a  corporation  mav  render  itself  liable  to  a 
forfeiture  of  its  franchise.  But  this  forfeiture 
can  only  take  effect  after  a  judgment  by  a 
competent  judicial  tribunal,  upon  a  direct  pro- 
ceeding instituted  for  that  purpose  by  the 
state,  or  under  its  authority  and  sanction. 
The  corporate  existence  would,  in  the  case 
supposed,  as  in  every  other  case  of  neglect  of 
duty  or  abuse  of  power,  continue  until  that 
existence  is  determined  by  a  judicial  decree. 
Whipple,  J.,  in  Town  v.  River  Raisin  Bank,  2 
Dougl.  (Mich.)  540. 

The  facts  that  an  incorporated  bank  has 
long  since  ceased  to  transact  business,  and 
has  no  property  or  assets  of  any  description, 
do  not  operate  to  dissolve  the  corporation, 
though  they  constitute  grounds  upon  which  a 
proper  action  for  dissolution  might  be 
founded.  Valley  Bank,  etc.,  Inst.  v.  Ladies 
Cong.  Sewing  Soc,  28  Kan.  423. 

Cessation  to  Exist  for  All  Practical  Purposes.  — 
A  corporation,  though  it  may  cease  to  exist  for 
all  practical  purposes,  cannot  be  held  to  be 
actually  dissolved  until  so  adjudged  or  deter- 
mined by  judicial  sentence  or  the  sovereign 
power.    Kincaid  v.  Dwindle,  59  N.  Y.  553. 

Intentional  Abandonment  Not  Equivalent  to 
Surrender.  —  A  court  is  not  warranted  in  pre- 
suming a  surrender  of  corporate  rights  and  a 
dissolution  of  a  corporation,  even  from  an  in- 
tentional abandonment  of  the  franchises, 
unless  there  be  something  in  the  act  of  incor- 
poration to  justify  it.  State  L-niversity  v. 
Williams,  9  Gill  &  J.  (Md.)  420,  31  Am.  Dec. 
72. 

Dissolution  of  National  Bank.  —  Suspending 
active  operations,  resolving  to  go  into  liquida- 
tion, depositing  with  the  United  States  treas- 
urer money  to  redeem  its  outstanding  circu- 
lation, and  receiving  a  reassignment  of  its 
bonds,  are  acts  insufficient  to  operate  as  a  final 
dissolution  of  a  national  bank.  Ordway  v. 
Central  Nat.  Bank,  47  Md.  239.  See  generally 
the  title  National  Banks. 

Nonuse  of  One  of  Several  Franchises.  —  Nonuse 
of  a  particular  franchise  will  not  per  se  work  a 
forfeiture  of  it.  Hinchman  v.  Philadelphia, 
etc.,  Turnpike  Road,  160  Pa.  St.  150. 

Doctrine  that  Nonuser,  if  Continued  Long 
Enough,  Might  Produce  Dissolution.  —  In  the  case 
of  Brandon  Iron  Co.  Gleason,  24  Vt.  23S,  it 
was  said  that  a  legal  surrender  might  be  pre- 
sumed where,  for  a  sufficient  length  of  time, 
nonuser  of  the  corporate  franchises  had  con- 
tinued, but  what  was  a  sufficient  lapse  of  time 
for  the  purpose  was  not  determined.  No  such 
result  would  follow,  it  was  held  in  the  same 
case,  from  nonuser  continuing  for  nine  years, 
together  with  a  failure  to  elect  officers  during 
that  time  and  a  disposition  of  the  personal 
property  of  the  company. 

In  Reg.  V.  Ballivos,  i  P.  Wms.  207,  it  was 
held  by  Parker,  C.  J.,  that  after  twenty-two 
years  a  vacancy  in  an  office  under  the  charter 
could  not  be  filled.     Powell,  J.,  dissented, 
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nor  will  a  failure  to  elect  officers'  or  hold  corporate  meetings  *  have  such  effect. 

Transfer  of  Corporate  Property.  —  As  it  is  not  essential  to  the  existence  of  a  cor- 
poration that  it  should  possess  property,^  a  transfer  or  assignment  of  all  its 
property  will  not  of  itself  work  a  dissolution  of  the  corporation,*  although  the 
efTect  of  the  transaction  may  be  substantially  to  defeat  the  object  of  its  crea- 
tion.* Thus,  it  has  been  held,  an  assignment  by  a  corporation  for  the  benefit 
of  its  creditors  does  not  deprive  the  directors  of  the  subsequent  power  to 


however,  taking  the  ground  that  an  election 
might  be  made  on  a  charter  day. 

Konuser  as  "  Concealment "  under  Statute  of 
Limitations.  —  A  mere  nonuser  of  corporate 
franchises  and  powers  cannot  be  deemed  a 
concealment  of  the  corporation  so  as  to  sus- 
pend the  running  of  the  statute  of  limitations. 
Fort  Scott  V.  Schulenberg,  22  Kan.  648. 

1.  Failure  to  Elect  Officers.  —  See  supra,  this 
section,  Failure  to  Elect  Officers  or  Directors. 

2.  Failure  to  Hold  Corporate  Meetings.  —  State 
V.  V'incennes  University,  5  Ind.  80;  Oakes  v. 
Hill,  14  Pick.  (Mass.)  442;  Lynde  v.  Hill,  14 
Pick.  (Mass.)  447,  note;  Smith  v.  Natchez 
Steamboat  Co.,  I  How.  (Miss.)  479;  Parsons  v. 
Eureka  Powder  Works,  48  N'.  H.  66;  State  v. 
Barron,  58  X.  H.  370.  See  also  the  authorities 
cited  in  the  second  note  supra. 

Neglect  for  Ten  Years.  —  Neglect  to  hold  cor- 
porate meetings  for  a  period  of  ten  years  will 
not  operate  to  dissolve  a  corporation.  State  v. 
Barron,  58  N.  H.  370. 

But  in  Penfield  v.  Skinner,  11  Vt.  296,  which 
was  the  case  of  a  charitable  association,  it  was 
said  "  In  the  case  of  corporations,  it  is  gen- 
erally true  that  if  they  cease  to  hold  their 
meetings,  agreeably  to  their  charter,  it  operates 
a  dissolution."  But  see  authorities  cited  in 
the  second  note  supra. 

3.  Sullivan  v.  Triunfo  Gold,  etc.,  Min.  Co., 
39  Gal.  459;  Boston  Glass  Manufactory  -■. 
Langdon,  24  Pick.  (Mass.)  53,  35  Am.  Dec.  292; 
Town  V.  River  Raisin  Bank,  2  Dougl.  (Mich.) 
539- 

Destruction  of  Property  by  Fire.  —  The  burning 
of  the  mill  which  it  was  the  object  of  the  cor- 
poration to  operate  will  not  dissolve  the  cor- 
poration.   Matter  of  Bclton,  47  La.  Ann.  1614. 

4.  Transfer  of  Corporate  Property  —  .A  rkansas. 
—  Searcy  v.  Yarnell,  47  Ark.  269. 

California.  —  Sullivan  v.  Triunfo  Gold,  etc., 
Min.  Co.,  39  Gal.  459. 

Illinois.  —  Bruffett  v.  Great  Western  R.  Co., 
25  III.  353;  Reichwald  v.  Commercial  Hotel 
Co.,  106  111.  439. 

Indiana.  —  De  Camp  v.  Alward,  52  Ind.  468. 

Iowa.  —  Price  v.  Holcomb,  89  Iowa  123; 
State  V.  Omaha,  etc.,  R..  etc.,  Co.,  91  Iowa 
517. 

Kansas. — Eureka  Light,  etc.,  Co.  v.  Eureka, 
5  Kan.  App.  669. 

Kentucky.  —  Smith  v.  Gower,  2  Duv.  (Ky.) 

Maine.  —  Penobscot  Boom  Corp.  v.  Lamson, 
i6  Me.  231,  33  Am.  Dec.  656. 

Maryland.  —  State  v.  State  Bank,  6  Gill  &  J. 
(Md.)  205. 

Massachusetts.  —  Revere  v.  Boston  Copper 
Co.,  15  Pick.  (Mass.)  351;  Boston  Glass  Manu- 
factory V.  Langdon,  24  Pick.  (Mass.)  53,  35 
Am.  Dec.  292. 

.Mi'-hiqan.  —  Town  v.  River  Raisin  Bank.  2 
Dougl.  (Mich.)  539. 


Mississippi.  — State  v.  Commercial  Bank,  13 
Smed.  &  M.  (Miss.)  569,  53  Am.  Dec.  106. 

Missouri.  —  Hill  i\  Fogg,  41  Mo.  563;  Pow- 
ell V.  North  Missouri  R.  Co.,  42  Mo.  63;  Kan- 
sas City  Hotel  Co.  v.  Sauer,  65  Mo.  289. 

New  Hampshire. — Parsons--.  Eureka  Powder 
Works,  48  N.  H.  66. 

.Yew  Jersey.  —  New  Jersey  Zinc  Co.  v.  New 
Jersey  Franklinite  Co.,  13  N.  J.  Eq.  322; 
Sew^ell  V.  East  Cape  May  Beach  Co.,  50  N.  J. 
Eq.  717. 

.Yew  York.  —  Gary  v.  Schoharie  Valley 
Mach.  Co.,  2  Hun  (N.  Y.)  no;  Barclay  v.  Tal- 
man,  4  Edw.  Ch.  (N.  Y.)  123;  Wilde  v. 
Jenkins,  4  Paige  (N.  Y.)  481;  Kincaid  v. 
Dwinelle,  37  N.  Y.  Super.  Ct.  326;  Brincker- 
hoff  V.  Brown,  7  Johns.  Ch.  (N.  Y.)  217;  Allen 
V.  New  Jersey  Southern  R.  Co.,  49  How.  Pr. 
(N.  Y.  Supreme  Ct.)  14;  Troy,  etc.,  R.  Co.  v. 
Kerr,  17  Barb.  (N.  Y.)  581. 

jVorth  Carolina.  —  State  v.  Rives,  5  Ired.  L. 
(27  N.  Car.)  297;  James  v.  Western  North  Car- 
olina R.  Co.,  121  N.  Car.  523. 

Pennsylvania.  —  Conshohocken  v.  Worsted 
Mills,  9  Montg.  Co.  Rep.  (Pa.)  23. 

Tennessee.  —  Parker  z-.  Bethel  Hotel  Co.,  96 
Tenn.  252;  State  v.  Butler,  86  Tenn.  614. 

Texas.  —  Texas  Consol.  Compress,  etc., 
-Assoc.  V.  Dublin  Compress  Co.,  (Tex.  Civ. 
App.  1896)  38  S.  W.  Rep.  404. 

Utah.  —  Weyeih  Hardware,  etc.,  Co.  v. 
James-Spencer  Bateman  Co.,  15  Utah  no. 

Vermont.  —  Brandon  Iron  Co.  v.  Gleason,  24 
Vt.  238. 

Canada.  —  Brooke  '■.  Upper  Canada  Bank,  4 
Ont.  Pr.  Rep.  162. 

And  see  State  St.  Paul,  etc.,  R.  Co.,  35 
Minn.  222;  Gulf,  etc.,  R.  Co.  v.  Morris,  67  Tex. 
692. 

Lease  for  Ninety-nine  Years.  —  A  lease  by  a 
corporation  of  all  its  interests  and  properly'for 
ninety-nine  years  does  not  dissolve  the' cor- 
poration. State  V.  Omaha,  etc.,  R.,  etc.,  Co.. 
91  Iowa  517. 

Dissolution  by  Sale  at  Suit  of  State.  —  But 
where  there  is  a  sale  of  a  delinquent  railroad 
at  the  suit  of  the  state  to  enforce  its  statutory 
lien,  the  effect  will  be  to  transfer  the  title  to 
the  road  and  its  appurtenances  and  corporate 
franchises  to  the  purchaser,  and,  unless  the 
corporation  itself  is  the  purchaser,  the  corpora- 
tion will  be  dissolved.  Rogersville,  etc..  R. 
Co.  -■.  Kyle,  9  Lea  (Tenn.)  691.  And  see  Wil- 
mington, etc.,  R.  Co.  -■.  Downward,  (Del.  1888) 
14  At).  Rep.  720. 

But  the  mere  sale  by  a  state  of  its  interest  or 
stock  in  a  corporation  does  not  dissolve  it.  La 
Grange,  etc.,  R.  Co.  Raincy,  7  Coldw. 
(Tenn.)  420. 

6.  Price  r.  Holcomb,  S9  Iowa   I2T  Stater'. 
State  Bank,  6  Gill  &  J.  (Md.)  205'";   State  v. 
Commercial  Bank.  13  Smed.  ^:  M.  (Sliss.)  569, 
53  .\m.  Dec.  106;  New  Jersey  Zinc  Co.  v.  New 
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make  a  valid  call  upon  subscriptions  to  the  capital  stock  and  to  declare  a  for- 
feiture of  the  stock  pursuant  to  the  charter  in  case  the  assessment  is  not  paid.* 

Insolvency  —  Bankruptcy.  —  Nor  will  a  Condition  of  insolvency  dissolve  a  cor- 
poration,* for,  though  the  capital  and  assets  of  a  corporation  be  wholly  dissi- 
pated, there  is  no  legal  reason,  before  a  surrender  accepted  or  forfeiture  and 
dissolution  adjudged,  to  prevent  the  stockholders  or  members  of  the  corpora- 
tion from  furnishing  renewed  capital  and  then  proceeding  to  exercise  corporate 
functions.*  And  similarly  it  has  been  held  that  an  adjudication  in  bankruptcy 
does  not  operate  to  dissolve  a  corporation.* 

(3)  Appointment  of  Receiver.  — ■  The  appointment  of  a  receiver  of  all  the 
property  of  a  corporation  does  not  ordinarily  operate  to  dissolve  it.*    A  differ- 


Jcrsey  Franklinite  Co.,  13  N.  J.  Eq.  322;  Bar- 
clay V.  Talman,  4  Edw.  Ch.  (N.  Y.)  123; 
Hrinckerhoff  v.  Brown,  7  Johns.  Ch.  (N.  Y.) 
217;  Parker  v.  Betliel  Hotel  Co.,  q6  Tenn.  252. 

C'tndition  of  Inability  to  Discharge  Corporate 
Functions.  —  .\lthough  a  corporation  should,  by 
a  transfer  of  all  its  property,  render  itself 
powerless  to  discharge  the  ordinary  purposes 
of  its  institution,  it  still  remains  a  living  or  ex- 
isting corporation.  State  v.  State  Bank,  6  Gill 
&  J.  (Md.)  205. 

An  ordinary  business  corporation,  where  its 
charter  specifies  no  definite  time  for  its  continu- 
ance, may  sell  its  property  and  wind  up  its 
affairs  whenever  a  majority  of  its  stockholders 
may  deem  it  advisable.  But  the  franchises 
conferred  upon  the  corporators  by  the  state  are 
not  extinguished  by  the  cessation  from  busi- 
ness thus  brought  about.  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252. 

Not  Forfeiture  Per  Se,  but  a  Cause  of  Forfeiture. 
—  An  assignment  by  a  bank  of  its  assets  for 
the  benefit  of  its  creditors,  the  surplus,  if  any, 
to  be  distributed  among  its  stockholders,  is 
not  necessarily  per  se  a  forfeiture  of  its  fran- 
chises, though  it  may  place,  the  bank  in  such 
a  condition  as  to  result  in  a  cause  of  forfeiture 
by  nonuser.  State  v.  Commercial  Bank,  13 
Smed.  &  M.  (Miss.)  569,  53  Am.  Dec.  106. 

1.  Germantown  Pass.  R.  Co.  v.  Fitler,  60  Pa. 
St.  124.  And  see  West  Chester,  etc.,  R.  Co.  v. 
Thomas,  2  Phila.  (Pa.)  344,  14  Leg.  Int.  (Pa.) 
300. 

2.  Insolvency — Colorado.  —  Breene  v.  Mer- 
chants', etc..  Bank,  11  Colo.  97. 

Connecticut.  —  Callin  v.  Eagle  Bank,  6 
Conn.  233;  Pondville  Co.  v.  Clark,  25  Conn. 
97. 

District  of  Cohanbia.  —  U.  S.  Electric  Light- 
ing Co.  V.  Leiter,  19  D.  C.  575. 

Illinois. — City  Ins.  Co.  v.  Commercial 
Bank,  68  111.  348. 

.Massachusetts.  —  Coburn  v.  Boston  Papier 
Machfe  Mfg.  Co.,  10  Gray  (Mass.)  243;  Taylor 
V.  Columbian  Ins.  Co.,  14  Allen  (Mass.)  353; 
Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  (Mass.)  53,  35  Am.  Dec.  292. 

Michigan. — Town  v.  River  Raisin  Bank,  2 
Dougl.  (Mich.)  539. 

Missouri.  —  Butchers',  etc..  Bank  v.  Pulitzer, 
II  Mo.  App.  594. 

New  York. — Nimmons  v.  Tappan,  2  Sweeny 
(N.  Y.)  652;  Hoyt  V.  Shelden,  3  Bosw.  (N.  Y.) 
267;  Huguenot  Nat.  Bank  v.  Studwell,  6  Daly 
(N.  Y.)  17;  Kincaid  v.  Dwindle.  59  M.  Y.  548. 
See  also  Denike  v.  New  York,  etc..  Lime,  etc., 
Co.,  80  N.  Y.  607;  Mickles  v.  Rochester  City 
Bank,  11  Paige  (N.  Y.)  118,  42  Am.  Dec.  103; 


Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  (N.  Y.) 
27- 

Tennessee.  —  Stale  v.  Butler,  86  Tenn.  614. 
Te.x-as.  —  Moseby  v.  Burrow,  52  Tex.  396; 
Island  City  Sav.  Bank  v.  Sachtleben,  67  Tex. 
420. 

I'ermont.  —  Dewey  v.  St.  Albans  Trust  Co., 
56  Vt.  482. 

Wisconsin.  — ■  See  Strong  v.  McCagg,  55  Wis. 
624;  Sleeper  z'.  Goodwin,  67  Wis.  577;  Combes 
V.  Keyes,  89  Wis.  309,  46  Am.  St.  Rep.  839; 
Stolze  V.  Manitowoc  Terminal  Co.,  (Wis.  1898) 
75  N.  W.  Rep.  987. 

See  generally  the  title  Insolvency  and  Bank- 
ruptcy. 

Impairment  of  Capital  Stock.  —  The  mere  im- 
pairment of  the  capital  stock  of  a  corporation 
will  not  dissolve  it,  although  it  may  not  be 
able,  under  the  law,  to  declare  dividends  while 
in  that  condition.  Swan  v.  Howard,  3  Edw. 
Ch.  (N.  Y.)  287. 

3.  Coburn  v.  Boston  Papier  Mach6  Mfg.  Co., 
10  Gray  (Mass.)  243;  Dew^ey  v.  St.  Albans 
Trust  Co.,  56  Vt.  482. 

4.  Adjudication  in  Bankruptcy.  —  Hart  v.  Bos- 
ton, etc..  R.  Co.,  40  Conn.  539;  Holland  v. 
Heyman,  60  Ga.  174;  Chamberlin  z/.  Huguenot 
Mfg.  Co.,  118  Mass.  532. 

Nor  will  an  adjudication  in  bankruptcy  affect 
the  right  of  the  state  to  proceed  for  a  forfeiture 
of  the  corporate  franchises.  Hart  v.  Boston, 
etc.,  R.  Co.,  40  Conn.  539. 

"  It  is  not  the  purpose  of  the  bankrupt  law 
to  dissolve  corporations,"  said  Bleckley,  J., 
in  Holland  v.  Heyman,  60  Ga.  174.  "  The 
assets  are  seized,  but  the  franchise  is  spared. 
'  Your  money,"  not  '  your  life,'  is  the  demand 
made  by  the  Bankrupt  Act." 

See  generally  the  title  Insolvency  and 
Bankruptcy. 

6.  Effect  of  Appointment  of  Receiver  —  Colo- 
rado. —  Macon,  C,  in  Jones  v.  Leadville  Bank, 
10  Colo.  464. 

Connecticut.  —  Pondville  Co.  v.  Clark,  25 
Conn.  97. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Russell,  115 
111.  52. 

Indiana.  —  Hasselman  v.  Japanese  Develop- 
ment Co.,  2  Ind.  App.  180. 

Massachusetts.  —  Coburn  v.  Boston  Papier 
Mache  Mfg.  Co.,  10  Gray  (Mass.)  243;  Taylor 
V.  Columbian  Ins.  Co.,  14  Allen  (Mass.)  353. 

New  Jersey.  —  Kirkpatrick  v.  State  Board  of 
Assessors,  57  N.  J.  L.  53. 

New  York.  —  Kincaid  v.  Dwinelle,  59  N.  Y. 
548;  People  V.  Commercial  Alliance  L.  Ins. 
Co.,  5  N.  Y.  App.  Div.  273;  Auburn  Button 
Co.  V.  Sylvester,  68  Hun(N.  Y.)40i;  People  v. 
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ent  rule,  however,  has  been  recognized  under  statutory  proceedings  in  equity 
against  a  corporation,  where,  upon  final  decree,  a  receiver  is  absolutely  vested 
with  all  the  corporate  property  and  effects,  for  the  purpose  of  paying  the  debts 
and  distributing  the  surplus,  if  any,  among  the  shareholders.* 

(4)  Doctrine  under  Statutes  Providing  Certain  Remedies  for  Creditors.  — 
Under  statutes  providing  that  creditors  of  a  dissolved  corporation  shall  have 
the  right  to  proceed  against  the  stockholders  individually  for  its  debts,  it  has 
been  held  that  any  act  or  event  which  has  the  effect  of  destroying  the  end  and 
object  for  which  the  corporation  was  created  will  effect  a  dissolution  of  the 
corporation  for  the  purpose  of  permitting  the  institution  of  such  suits.* 


Troy  Steel,  etc.,  Co.,  82  Hun  (N.  Y.)  303; 
Hollingshead  v.  Woodward,  35  Hun  (N.Y.)  410; 
Lea  V.  American  Atlantic,  etc.,  Canal  Co.,  3 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  11 ;  Del 
Valle  V.  Navarro,  21  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  136;  Huguenot  Nat.  Bank  v. 
Studwell,  6  Daly  (N.  Y.)  17.  And  see  Mutual 
Brewing  Co.  v.  New  York,  etc.,  Ferry  Co.,  16 
N.  Y.  App.  Div.  I4();  Watkins  z'.  Watkins,  etc.. 
Lumber  Co.,  11  N.  Y.  App.  Div.  517. 

Tennessee. — State  v.  Butler,  86  Tenn.  6l4;' 
Parker  v.  Bethel  Hotel  Co.,  g6  Tenn.  252. 

Texas.  —  Moseby  v.  Burrow,  52  Tex.  396; 
Island  City  Sav.  Bank  v.  Sachtleben,  67  Tex. 
420. 

Vermont.  —  Dewey  v.  St.  Albans  Trust  Co., 
56  Vt.  476. 

And  see  Hunt  v.  Columbian  Ins.  Co.,  55  Me. 
2go,  92  Am.  Dec.  592. 

Appointment  of  Receiver  as  Effecting  "  Virtual 
Dissolution."  —  Commenting  upon  the  case  of 
Bank  Com'rs  v.  Buffalo  Bank,  6  Paige  (N.  Y.) 
497,  Allen,  J.,  in  Kincaid  v.  Dwinelle,  59  N.  Y. 
553,  said:  "  The  chancellor  *  *  *  dig. 
tinguishes  between  a  final  order  or  decree  for 
the  appointment  of  a  receiver  of  a  moneyed 
corporation  and  a  decree  dissolving  the  corpo- 
ration. He  regards  such  final  order  or  decree 
for  the  appointment  of  a  receiver  as  '  a  virtual 
dissolution  of  the  corporation,'  and'  therefore  ' 
he  was  of  the  opinion  that  the  court  had  juris- 
diction to  decree  a  dissolution  in  fact.  If  the 
appointment  of  a  receiver  was  a  dissolution  in 
fact,  no  other  or  further  decree  in  that  direc- 
tion would  have  been  necessary.  When  this 
learned  jurist  used  the  term  '  virtual,'  in  the 
connection  referred  to,  it  was  a  declaration 
that  the  corporation  was  not,  in  fact,  dis- 
solved. Virtual  is  being  in  essence  or  effect, 
and  not  in  fact. ' ' 

Appointment  of  Eeceiver  of  National  Bank.  — 
The  appointment,  by  the  United  States  comp- 
troller of  the  currency,  of  a  receiver  for  a 
national  bank  does  not  operate  per  se  to  dissolve 
the  corporation.  Bethel  Bank  t.  Pahquioque 
Bank,  14  Wall.  (U.  S.)  383;  National  Pahquio- 
que Bank  V.  Bethel  First  Nat.  Bank,  36  Conn. 
334;  Green  v.  Walkill  Nat.  Bank,  7  Hun  (N, 
Y.)  63.  See  generally  the  title  N.\tionai. 
Banks. 

Commissioners  to  Take   Charge  of  Assets.  — 

Where  a  petition  is  filed  praying,  for  certain 
alleged  reasons,  the  forfeiture  of  the  charter  of 
a  banking  corporation,  an  order  of  court  which 
does  not  decree  the  forfeiture,  but  which 
merely  appoints  commissioners  to  take  charge 
of  the  assets  of  the  corporation,  cannot  be 
construed  as  a  decree  of  forfeiture  of  the  cor- 


porate franchises.  State  "■.  Judge,  31  La.  Ann. 
823. 

A  Judgment  of  Sequestration  does  not  dissolve 
a  corporation.  Auburn  Button  Co.  v.  Sylves- 
ter, 68  Hun  (N.  Y.)  401. 

1.  See  Bank  Com  rs  v.  Buffalo  Bank,  6  Paige 
(N.  Y.)  497;  Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige  (N.  Y.)  438;  Davenport  v.  City  Bank, 
9  Paige  (N.  Y.)  12;  Huguenot  Nat.  Bank  v. 
Studwell,  74  N.  Y.  621;  People  v.  Cohocton 
Stone  Road,  25  Hun  (N.  Y.)  13;  Dewey  v.  St. 
Albans  Trust  Co.,  56  Vt.  482. 

2.  Statutes  Providing  Certain  Remedies  for 
Creditors  —  Alabama.  —  McDonnell  Alabama 
Gold  L.  Ins.  Co.,  85  Ala.  401. 

Florida.  —  Gibbs  v.  Davis,  27  Fla.  531. 

Missouri.  —  Moore  v.  Whitcomb,  48  Mo.  543; 
State  Sav.  Assoc.  v.  Kellogg,  52  Mo.  583; 
Shickle  v.  Watts,  94  Mo.  410;  Dryden  v.  Kel- 
logg, 2  Mo.  App.  87;  Kehlor  v.  Lademann,  11 
Mo.  App.  550;  Farmers  Bank  v.  Gallaher,  43 
Mo.  App.  482;  Perry  v.  Turner,  55  Mo. 
418. 

New  York. —  Bradt  v.  Benedict,  17  N.  Y.  93; 
Hollingshead  v.  Woodward,  107  N.  Y.  lot; 
Slee  V.  Bloom,  19  Johns.  (N.  Y.)  456,  10  Am. 
Dec.  273;  People  v.  Hudson  Bank,  6  Cow. 
(N.  Y.)  217;  Briggs  v.  Penniman,  8  Cow.  (N. 
Y.)  387,  18  Am.  Dec.  454;  Poughkeepsie  Bank 
V.  Ibbotson,  24  Wend.  (N.  Y.)  473;  Webster  v. 
Turner,  12  Hun  (N.  Y.)  264;  Huguenot  Nat. 
Bank  v.  Studwell,  6  Daly  (N.  Y.)  13. 

And  see  La  Grange,  etc.,  R.  Co.  v.  Rainey, 
7  Coldw.  (Tenn.) 438. 

Insolvency  and  Cessation  of  Business.  —  Where 
a  corporation,  chartered  for  manufacturing 
purposes  under  the  New  York  Act  of  March 
22,  1811,  ceases  operations  as  a  manufacturing 
corporation,  is  without  funds,  and  indebted,  it 
may  be  regarded  as  dissolved,  without  any 
judgment  of  ouster  or  dissolution,  so  far  as  to 
give  a  remedy  to  creditors  against  the  indi- 
vidual stockholders.  Briggs  v.  Penniman,  8 
Cow.  (N.  Y.)  387,  18  Am.  Dec.  454. 

And  under  section  27,  c.  1639,  of  the  Laws  of 
Florida  of  1868,  providing  for  suits  against 
stockholders,  if  any  corporation  is  dissolved 
leaving  debts  unpaid,  suits  may  be  instituted 
by  the  creditors  against  the  stockholders  of  a 
corporation  which  has  no  assets,  has  ceased  to 
exercise  its  corporate  functions,  or  has  suffered 
acts  to  be  done  which  destroy  the  end  and  ob- 
ject of  its  creation.  Gibbs  v.  Davis,  27  Fla. 
53t.  See  also  Lvons-Thomas  H.irdware  Co. 
V.  Perry  Stove  Mfg.  Co.,  86  'lex.  143. 

Assignment  of  Corporate  Assets. —  In  the  case 
of  Keillor  7'.  Lademann,  11  Mo.  .Vpp.  550, 
which  was  decided  upon  such  a  statute  as  is 
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Leading  Case  —  Comments.  —  The  case  of  Slee  i>.  Bloom  *  is  the  leading  one  on 
the  subject  in  this  country,  and  some  courts  have  regarded  it  as  maintaining 
the  proposition,  generally,  that  if  a  purely  private  corporation  permits  that  to 
be  done  which  ends  its  active  career,  such  corporation  is,  for  all  purposes,  dis- 
solved.* In  this  aspect,  the  doctrine  of  Slee  v.  Bloom  has  been  variously 
modified  and  commented  upon.^ 

d.  How  Acceptance  of  Surrender  Is  Made  —  (i)  In  General.  — The 
acceptance  of  a  surrender  by  the  state  is  sometimes  indicated  by  an  act  of  the 
legislature,'*  but  in  some  states  there  are  statutory  provisions  for  a  voluntary 
dissolution  by  a  surrender  of  corporate  franchises,  by  the  filing  of  a  petition 
in  court,  when  the  acceptance  of  the  surrender  is  accomplished  by  the  granting 
of  the  prayer  of  the  petition  by  the  court  in  which  it  is  filed.' 

{2)  Whether  Acceptance  May  Be  Implied.  —  It  seems  that  there  may  be  an 
acceptance  by  the  legislature  of  the  surrender  of  the  franchises  of  a  corpora- 
tion, effectual  to  work  a  dissolution  thereof,  though  the  acceptance  be  not 
by  the  express  terms  of  a  legislative  enactment.*  And  a  presumption  of  the 
acceptance  of  a  surrender  which  would  otherwise  arise  may  be  rebutted  by 
subsequent  acts  of  the  legislature  recognizing  the  continued  existence  of  the 
corporation.'' 


referred  to  in  the  text,  it  was  held  that,  in 
order  to  permit  the  remedy  against  stockhold- 
ers in  favor  of  creditors,  a  virtual  surrender  of 
the  corporate  rights  and  a  dissolution  of  the 
corporation  might  be  presumed  from  a  transfer 
of  all  the  corporate  assets  and  from  other  cir- 
cumstances which  would  not  ordinarily  create 
a  dissolution/tv-  se. 

Adjudication  in  Bankruptcy.  —  An  adjudica- 
tion of  insolvency  in  a  bankruptcy  proceeding 
is  sufficient,  according  to  State  Sav.  Assoc.  v. 
Kellogg,  52  Mo.  583,  to  permit  suits  against 
stockholders  individually,  under  a  statute  pro- 
viding for  such  suits  against  stockholders  of  a 
dissolved  corporation. 

1.  19  Johns.  (N.  Y.)  456,  10  Am.  Dec. 
273- 

2.  See  Moore  z/.  Whitcomb,  48  Mo.  543.  And 
see  also  advisory  opinion  of  Supreme  Ct.,  37 
Mo.  134. 

3.  See  Bradt  v.  Benedict,  17  N.  Y.  93; 
Kincaid  v.  Dwindle,  59  N.  Y.  548;  Huguenot 
Nat.  Bank  v.  Studwell,  6  Daly  (N.  Y.)  13; 
Penniman  v.  Briggs,  Hopk.  (N.  Y.)  300, 
affirmed  8  Cow.  (N.  Y.)  387;  Barclay  v.  Tal- 
man,  4  Edw.  Ch.  (N.  Y.)  129;  Brinckerhoff  v. 
Brown,  7  Johns.  Ch.  (N.  Y.)  217. 

4.  How  Acceptance  Made.  —  Greeley  v.  Smith, 
3  Story  (U.  S.)  658. 

"  In  this  country,"  said  Whipple,  J.,  in 
Town  V.  River  Raisin  Bank,  2  Dougl.  (Mich.) 
538,  "  corporations  are  created  by  an  act  of  the 
legislature,  and  it  would  seem  to  follow,  in  the 
absence  of  any  statute  prescribing  a  mode  in 
which  a  surrender  is  to  be  made,  that,  to  be- 
come available,  it  must  be  accepted  by  the 
authority  which  created  the  corporation. 
*  *  *  Regarding  an  act  of  incorporation, 
when  accepted,  as  a  contract  between  the  state 
and  the  corporation,  it  would  then  appear 
necessary,  in  order  to  dissolve  a  corporation, 
that  the  consent  of  both  parties  should  be  ob- 
tained. If,  therefore,  the  members  of  a  cor- 
poration are  desirous  of  bringing  its  business 
to  a  close,  a  resolution  to  surrender  by  the 
great  body  of  the  corporators,  being  presented 
to  the  legislature  and  assented  to  by  that  body 
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in  the  form  of  a  legislative  act,  would  be 
effectual  to  dissolve  the  corporation." 

In  the  case  of  Norris  v.  Smithville,  i  Swan 
(Tenn.)  165,  it  was  said  that,  in  order  to  make 
the  surrender  of  a  charter  effectual,  it  must  be 
accepted  by  the  government  and  a  record 
made  thereof.  And  see  also  the  case  of  Rex 
V.  Osbourne,  4  East  527,  where  it  was  held  that 
a  surrender  was  of  no  effect  for  want  of  enrol- 
ment. 

Acceptance  by  Masonic  Grand  Lodge  of  Surrender 
of  Charter  of  Subordinate  Lodge.  —  Where  a  Ma- 
sonic Grand  Lodge  was  chartered  by  the  legis- 
lature with  power  to  establish  subordinate 
lodges  with  corporate  capacities  and  powers 
as  full  and  complete  as  those  conferred  upon 
the  Grand  Lodge  itself,  it  was  intimated  in  the 
case  of  Curien  v.  Santini,  16  La.  Ann.  27,  that 
the  surrender  of  the  charter  of  a  subordinate 
lodge  might  be  made  either  to  the  state  or  to 
the  Grand  Lodge. 

6.  See  Denike  v.  New  York,  etc..  Lime,  etc., 
Co.,  80  N.  Y.  606;  New  York  Marbled  Iron 
Works  V.  Smith,  4  Duer  (N.  Y.)  375;  Lake 
Ontario  Nat.  Bank  v.  Onondaga  County  Bank, 
7  Hun  (N.  Y.)  549;  Tiffin  Glass  Co.  v.  Stoehr, 
54  Ohio  St.  157.  And  see  Nelson  v.  Hubbard, 
96  Ala.  238.  See  also  supra,  this  section,  sub- 
division How  a  Surrender  Is  Made,  note 
"  Voluntary  Dissohition  "  tinder  Statute. 

6.  Implied  Acceptance.  —  Thus,  where  it  ap- 
peared that  a  corporation  had  been  stripped  of 
all  its  property,  and  for  twenty- six  years  had 
failed  to  exercise  any  corporate  franchise  or 
elect  officers,  or  have  any  place  of  business, 
and  that  it  had,  by  express  legislative  author- 
ity, mortgaged  its  franchises,  which,  upon 
foreclosure,  had  been  sold,  and  the  sale  subse- 
quently recognized  by  the  legislature,  it  was 
held,  the  previous  abandonment  and  nonuser 
constituting  a  surrender,  that  an  acceptance  by 
the  legislature  might  under  the  circumstances 
be  presumed,  and  that  the  corporation  was  dis- 
solved. Combes  v.  Keyes,  89  Wis.  311,  46 
Am.  St.  Rep.  839.  See  also  Moore  f.  Whit- 
comb,  48  Mo.  543. 

7.  State  V.  Vincennes  University,  5  Ind.  77. 
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(3)  Surrender  by  Consolidation.  — -  A  consolidation  of  two  or  more  corpora- 
tions with  the  consent  of  the  legislature  may  be  a  surrender  and  acceptance  of 
surrender  of  the  charters  of  the  old  corporations.* 

6.  Expiration  of  Time  Limited  in  Charter.  —  Where,  by  the  act  of  incorpora- 
tion, charter,  or  general  law,*  the  existence  of  a  corporation  is  limited  to  a 
certain  period,  the  corporation  will  be  ipso  facto  dissolved  and  cease  to  exist 
for  any  purpose  upon  the  expiration  of  the  period,  without  any  legislative  or 
judicial  action  whatever.*  The  legislature  may,  however,  by  subsequent  act, 
extend  the  term  of  life  granted  to  a  corporation  upon  its  creation,"*  and  where 
an  unconditional  power  of  repeal  is  reserved,  it  has  also  the  power  to  provide, 
by  subsequent  enactment,  that  unless,  within  a  designated  time,  certain  acts 
are  performed,  the  charter  shall  expire  and  the  corporate  powers  cease.' 

7.  Forfeiture  of  Franchises  in  Proper  Judicial  Proceeding  —  a.  In  Ge;neral. 
—  At  common  law,  the  forfeiture  of  a  charter  w  as  accomplished  b)^  a  proceed- 
ing in  a  court  of  law  instituted  either  by  a  writ  of  .scire  facias  or  quo  warranto.* 


1.  State  V.  Bailey,  19  Ind.  452.  See  the  title 
Consolidation  of  Corporations,  vol.  6,  p. 
800. 

2.  Expiration  of  Time  Limited  —  Ipso  Facto  Dis- 
solution. —  Existing  laws  with  reference  to  cor- 
porations govern  and  apply  to  charters  granted 
to  the  same  extent  as  if  recited  verbatim  in  the 
charters.  Morton,  J.,  in  Crease  v.  Babcock, 
23  Pick.  (Mass.)  342,  34  Am.  Dec.  61. 

The  fact  that  the  right  to  exist  and  act  as  a 
corporation  is  conferred  by  the  legislature 
under  a  general  law,  instead  of  by  a  special 
charter,  does  not  affect  the  nature  or  duration 
of  the  franchise  granted  or  the  mode  in  which 
it  may  be  dissolved.  Gray,  C.  J.,  in  Chamber- 
lin  V.  Huguenot  Mfg.  Co.,  118  Mass.  532. 

3.  United  States.  —  Story,  J.,  in  Greeley  v. 
Smith,  3  Story  (U.  S.)  658. 

California.  —  People  v.  Anderson,  etc.,  Road 
Co.,  76  Cal.  190. 

Delaware.  —  Commercial  Bank  v.  Lockwood, 
2  Harr.  (Del.)  8;  Saulsbury,  C,  in  Wilming- 
ton, etc.,  R.  Co.  V.  Downward,  (Del.  1888)  14 
Atl.  Rep.  720. 

Georgia.  —  Logan  Western,  etc.,  R.  Co., 
87  Ga.  533. 

Kansas.  —  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632. 

Kentucky.  —  Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Ky.)  601. 

Maryland.  —  Buchanan,  C.  J.,  in  Chesa- 
peake, etc.,  Canal  Co.  v.  Baltimore,  etc.,  R. 
Co.,  4  Gill  &  J.  (Md.)  124. 

Mississippi.  —  State  Bank  v.  Wrenn,  3  Smed. 
&  M.  (Miss.)  791. 

Missouri.  —  Scanlan  v.  Crawshaw,  5  Mo. 
App.  337. 

JVew  York.  —  Rapallo,  J.,  in  Sturges  v.  Van- 
derbiit,  73  N.  Y,  390. 

North  Carolina. — Fox  v.  Horah,  I  Ired.  Eq. 
(36  N.  Car.)  358,  36  Am.  Dec.  48;  Malloy  v. 
Mallctt,  6  Tones  Eq.  (59  N.  Car.)  345;  Ashe- 
ville  Div.  No.  15  v.  Astor,  92  N.  Car.  585. 

Tennessee. —  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420. 

Speaking  of  corporations  whose  charters  fix 
the  limit  of  their  corporate  existence.  Black,  J., 
delivering  the  opinion  of  the  court  in  Commer- 
cial Bank  v.  Lock  wood,  2  Harr.  (Del.)  8,  said: 
"  In  their  charter  the  days  of  their  existence 
are  numbered,  and  the  very  period  of  their 
dissolution  fixed.  If  the  charter  be  not  ex- 
tended, the  very  moment  that  period  arrives. 


the  corporation  stands,  not  dormant,  disabled, 
or  incapable  of  action  merely,  but  absolutely 
dissolved,  civilly  dead,  without  life  or  being, 
and  altogether  at  an  end." 

Dissolution  of  Corporation  in  State  of  Its  Creation. 
Effectual  in  Every  Other  State.  —  And  where  a 
corporation  is  dissolved  by  expiration  of  its 
charter,  its  dissolution  is  as  effectual  in  every 
other  state  as  in  the  state  of  its  creation.  Gal- 
liopolis Bank      Trimble,  6  H.  Mon.  (Ky.)  601. 

Construction  of  the  Word  "  Until."  —  Where  by 
an  act  of  the  legislature  the  charter  of  a  cor- 
poration was  extended  "  until  the  first  day  of 
January,"  the  court  held,  very  properly,  that 
the  word  "  until"  must  be  given  an  exclusive 
construction,  the  charter,  as  extended,  expir- 
ing, therefore,  with  the  end  of  the  day  preced- 
ing the  day  named,  or  the  31st  day  of  Decem- 
bei.  The  court  admitted,  hoviever,  that  while 
this  was  the  more  obvious  meaning  of  "  until," 
"  a  very  slight  matter  in  the  context  would  be 
sufficient  to  give  it  a  different  and  inclusive 
sense."     Pco])lc  f.  Walker,  17  N'.  Y.  502. 

Dissolution  by  Operation  of  By-law  Adopted  by 
Corporation  at  the  Time  of  Its  Organization.  • —  In 
the  case  of  Merchants',  etc..  Line  v.  Waganer, 
71  Ala.  581,  it  was  held  that  a  private  corpora- 
tion, organized  under  the  general  law  for  the 
purpose  of  conducting  a  purely  private  enter- 
prise, entered  upon  solely  for  the  benefit  of  the 
shareholders,  no  matter  of  duty  public  in  its 
nature  or  pertaining  to  the  public  welfare  being 
enjoined  or  assumed,  which  would  not  equally 
have  obtained  if  the  stockholders  had,  without 
incorporation,  founded  a  joint-stock  company 
or  partnership  having  the  same  objects  in 
view,  may  be  dissolved  by  the  stockholders 
without  obtaining  the  consent  of  thestate;  and 
where  a  by-law  adopted  at  the  time  of  the 
organization  of  the  corporation  provided  that 
the  corporation  should  be  dissolved  in  a  cer- 
tain day,  the  corporate  existence  of  the  con- 
cern was  held  to  have  terminated  on  the  day 
fixed. 

4.  Matter  of  Mechanics'  Soc,  31  La.  Ann 
627. 

6,  Lothrop  Sledman,  13  Blatchf.  {V .  S.> 
I4.T- 

6.  Forfeiture  in  Judicial  Proceeding.  —  Rex  t. 
I'asmore,  3  T.  R.  244;  Hamilton  Annapolis, 
etc.,  R.  Co.,  I  .Md.  Ch.  107;  Turley,  J,,  in 
State  V.  Merchants'  Ins.,  etc.,  Co.,  8  Humph. 
(Tenn.)  252. 
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A  scire  facias,  it  has  been  said,  is  the  proper  remedy  where  there  is  a  legally 
existing  body,  capable  of  acting,  but  which  has  been  guilty  of  an  abuse  of  the 
powers  intrusted  to  it,  or  failure  to  perform  the  duties  imposed;  a  quo  warranto 
where  there  is  a  body  corporate  dc  facto,  which  presumes  to  act  as  a  body 
corporate,  but  from  some  defect  in  its  constitution  cannot  legally  exercise  the 
j)(nver  it  affects  to  use.*  The  judgment  against  a  corporation  in  case  of  a  for- 
feiture of  its  charter  is  that  the  franchises  be  seized  into  the  hands  of  the  state.* 
Nature  of  the  Proceeding.  —  A  proceeding  to  enforce  the  forfeiture  of  a  charter 
is  penal  in  character,-*  and  the  leaning  of  the  courts  is  against  the  party  claim- 
ing it.* 

/>.  Grounds  for  Judgment  of  Forfeiture  —  (i)  General  Doctrine 

—  Violation  of  Express  Provisions.  —  A  failure  to  comply  with  or  a  violation  of  any 


1.  Rex  V.  Pasmore,  3  T.  R.  244;  State  Uni- 
versity V.  Williams,  9  Gill  &  J.  (Md.)  365,  31 
Am.  Dec.  72;  I^eople  v.  Dashaway  Assoc.,  84 
Cal.  114;  Turley,  J.,  in  Slate  v.  Merchants' 
Ins.,  etc.,  Co.,  8  Humph.  (Tenn.)  252. 

In  the  United  States  the  ancient  writ  ot  quo 
warranto  has  become  practically  obsolete, 
having  been  superseded  in  practice  by  an 
information  in  the  nature  of  a  quo  warranto, 
which  it  is  held  will  lie  both  against  corpo- 
rations having  a  legal  existence  for  a  for- 
feiture of  their  franchises,  and  against  such 
bodies  as  assume  to  exercise  corporate  powers 
without  any  authority  whatsoever.  See  Peo- 
ple V.  Dashaway  Assoc.,  84  Cal.  118;  Morton, 
J.,  in  Campbell  v.  Talbot,  132  Mass.  177; 
Lindsey  tj.  Atty.-Gen.,  33  Miss.  508.  See  the 
title  Quo  Warranto. 

In  Vey-mont,  by  statute  (R.  L.,  c.  72),  the 
prescribed  mode  of  proceeding  to  procure  the 
forfeiture  of  a  corporate  charter  is  by  scire 
facias,  .which  proceeding,  it  has  been  held, 
supersedes  by  implication  the  common-law 
remedy  by  quo  warranto.  See  Green  v.  St. 
Albans  Trust  Co.,  57  Vt.  340.  See  also  the 
title  Scire  Facias. 

2.  The  Judgment  in  Case  of  Forfeiture.  —  Reg. 
V.  Tyrrill,  ti  Mod.  235:  People  v.  Dashaway 
Assoc.,  84  Cal.  iig;  State  Bank  v.  State,  r 
Blackf.  (Ind.)  267;  Campbell  v.  Talbot,  132 
Mass.  177;  People  v.  Hudson  Bank,  6  Cow. 
(N.  Y.)  217. 

Disclaimer  upon  Quo  Warranto,  etc.  —  Where, 
upon  a  quo  warranto,  a  disclaimer  is  filed, 
judgment  of  seizure  of  the  franchises  to  the 
use  of  the  king  may  be  given,  which  will  pre- 
clude the  party  from  afterwards  setting  up  the 
same  title.  Rex  v.  Truro,  3  B.  &  Aid.  590,  5 
E.  C.  L.  388;  Rex  V.  Chester,  2  Show.  365. 

3.  Proceeding  Penal  in  Character.  —  State  v. 
Columbia,  etc..  Turnpike  Co.,  2  Sneed  (Tenn.) 
254- 

Originally  in  Form  a  Criminal  Proceeding.  —  In 

the  case  of  People  v.  Dashaway  Assoc..  84  Cal. 
118,  the  court  said:  "  An  information  in  the 
nature  of  quo  warranto,  which  has  succeeded 
the  writ  of  that  name,  was  originally  in  form 
a  criminal  proceeding  to  punish  the  usurpation 
of  the  franchise  by  a  fine,  as  well  as  to  seize 
the  franchise.  This  information  has  in  pro- 
cess of  time  become  in  substance  a  civil  pro- 
ceeding to  try  the  mere  right  to  the  franchise 
or  office." 

With  reference  to  a  proceeding  by  informa- 
tion in  the  nature  of  a  quo  warranto  against  a 
corporation,  Shaw,  C.  J.,  in  the  case  of  God- 
dard  v.  Smithett,  3  Gray  (Mass.)  123,  says: 
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"  The  information  is  in  its  nature  a  prosecu- 
tion for  some  offense  against  the  government, 
by  an  application  to  a  court  of  criminal  juris- 
diction, and  is  essentially  a  public  criminal 
prosecution." 

However,  an  information  in  the  nature  of  a 
quo  warranto,  filed  by  a  district  attorney  of  the 
state  under  the  provisions  of  the  Act  of  1843, 
which  makes  it  the  duty  of  any  district  at- 
torney who  shall  have  reason  to  believe  that 
any  bank  in  the  state  has  been  guilty  of  a 
violation  of  its  charter,  or  upon  affidavit  of  one 
or  more  credible  persons  to  that  effect,  forth- 
with to  file  such  information,  is  a  civil  and  not 
a  criminal  proceeding.  Commercial  Bank  v. 
State,  4  Smed.  &  M.  (Miss.)  439. 

4.  California.  —  Omnibus  R.  Co.  v.  Baldwin, 

57  Cal.  160;  Santa  Rosa  City  R.  Co.  v.  Central 
St.  R.  Co.,  (Cal.  1895)  38  Pac.  Rep.  986. 

Illinois.  —  Chicago  City  R.  Co.  v.  People, 
73  111.  541. 

Indiana.  —  Moore  v.  State,  71  Ind.  478;  State 
V.  St.  Paul,  etc..  Turnpike  Co.,  92  Ind.  42; 
State  V.  Brownstown,  etc..  Gravel  Road  Co., 
120  Ind.  337. 

Iowa.  —  State  v.  Omaha,  etc.,  R.,  etc.,  Co., 
91  Iowa  517. 

Kansas. — Topeka  v.    Topeka  Water  Co., 

58  Kan.  349. 

Michigan.  —  Atty.-Gen.  v.  State  Bank,  Harr. 
(Mich.)  315. 

Massachtisetts.  —  Matter  of  Franklin  Tel. 
Co.,  rig  Mass.  447. 

Mississippi.  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602. 

Missouri.  —  State  v.  Wood,  13  Mo.  App. 
142. 

New  York. — People  v.  Kingston,  etc..  Turn- 
pike Road  Co.,  23  Wend.  (N.  Y.)  211,  35  Am. 
Dec.  551;  People  v.  Broadway  R.  Co.,  126  N. 
Y.  29. 

Ohio.  — State  v.  Commercial  Bank,  10  Ohio 
535;  State  v.  Farmers'  College,  32  Ohio  St. 
487. 

Pennsylvania^  —  Com.  v.  Commercial  Bank, 
28  Pa.  St.  383;  Degen  v.  Meadowbrook  Water 
Co.,  3  Lack.  Jur.  (Pa.)  233. 

South  Carolina.  —  See  State  v.  Spartanburg, 
etc.,  R.  Co.,  (S.  Car.  1897)  28  S.  E.  Rep.  145. 

With  reference  to  the  conditions  contained 
in  a  charter  upon  an  information  to  obtain  a 
judgment  for  an  alleged  violation  of  them. 
Nelson,  C.  J.,  in  People  v.  Kingston,  etc.. 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  211,  35 
Am.  Dec.  551.  said:  "Slight  departures  are 
overlooked.  The  leaning  of  the  law  is  against 
the  party  claiming  the  forfeiture." 

Volume  IX. 


How  a  Corporation      DISSOLUTION  OF  CORPORA  TIONS.       May  Be  Dissolyed. 


of  the  express  provisions  or  conditions  of  a  charter  is  a  cause  for  forfeiture  of 
the  corporate  franchises.* 

Breach  of  Implied  Conditions.  —  Also,  there  is  an  impHed  condition  in  every  grant 
of  corporate  franchises  that  they  will  be  exercised,  in  all  respects,  conformably 


1.  Grounds    of    Forfeiture  —  General    Kule  — 

United  States.  —  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  5g6,  41  Am.  Dec.  log. 

Colorado.  —  People  v.  City  Bank,  7  Colo.  226. 

Illinois.  —  People  v.  National  Sav.  Bank, 
129  III.  618. 

Iowa.  —  State  v.  Omaha,  etc.,  R.,  etc.,  Co., 
gi  Iowa  517. 

Minnes.^ta.  —  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  246;  State  v.  Park,  etc.,  Lumber 
Co.,  58  Minn.  330. 

Nebraska. — State  v.  Council  Bluffs,  etc., 
Ferry  Co.,  11  Neb.  354. 

New  York.  —  People  v.  Waterford,  etc., 
Turnpike  Co..  3  Abb.  App.  Dec.  (N.  Y.)  580; 
People  V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  387, 
8  Am.  Dec.  243;  People  v.  Kingston,  etc.. 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  193,  35 
Am.  Dec.  551:  People  v.  Bristol,  etc..  Turn- 
pike Road  Co..  23  Wend.  (N.  Y.)  222;  People 
V.  Fishkill,  etc..  Plank  Road  Co.,  27  Barb.  (N. 
Y.)  460;  People  V.  Globe  Mut.  L.  Ins.  Co.,  60 
How.  Pr.  (N.  Y.  Supreme  Ct.)  82. 

North  Carolina.  —  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456;  Atty.- 
Gen.  V.  Petersburg,  etc.,  R.  Co.,  6  Ired.  L.  (28 
N.  Car.)  461;  Simmons  v.  Norfolk,  etc., 
Steamboat  Co.,  113  N.  Car.  147,  37  Am.  St. 
Rep.  614. 

Ohio.  —  State  v.  Seneca  County  Bank,  5  Ohio 
St.  176;  State  V.  Pennsylvania,  etc.,  Canal 
Co.,  23  Ohio  St.  121;  State  v.  Farmers'  Col- 
lege, 32  Ohio  St.  487;  State  v.  Oberlin  Bldg., 
etc..  Assoc.,  35  Ohio  St.  258. 

Rhode  Island.  —  State  v.  Pawtuxet  Turn- 
pike Corp.,  8  R.  I.  182. 

Taking  Interest  at  Higher  Bate  than  That 
Allowed  by  Charter.  —  Where  a  bank  is  prohib- 
ited by  its  chartL-r  from  making  loans  at  a 
greater  rate  of  discount  than  onc-half  of  one 
per  centum  for  thirty  days,  and  from  dealing 
in  promissory  notes,  if  it  wilfully  violates 
these  restrictions  and  takes  interest  at  a  higher 
rate  than  that  allowed,  or  deals  in  promissory 
notes  otherwise  than  by  discouniing  them  at 
the  rate  prescribed,  such  acts  will  constitute  a 
good  ground  of  forfeiture  of  the  charter. 
Com.  V.  Commercial  Bank,  28  Pa.  St.  383; 
State  V.  Commercial  Bank,  33  Miss.  474.  See 
generally  the  titles  Ultra  Vires;  Usury.  And 
see  State  v.  Urbana,  etc.,  Mut.  Ins.  Co.,  14 
Ohio  6. 

But  a  violation  of  the  general  interest  laws, 
in  the  absence  of  charter  provision,  will  not. 
as  is  stated  hereinafter,  warrant  a  judgment 
of  forfeiture.  To  this  effect  sec  State  v.  Tom- 
beckbee  Bank,  2  Stew.  (Ala.)  30;  State  7/.  Com- 
mercial Bank,  10  Ohio  535;  State  v.  Urbana, 
etc.,  Mut.  Fns.  Co,.  14  Ohio  6. 

Failure  to  Pay  Up  Capital  Stock  as  Required.  — 
Where  a  banking  corporation  fails  within  the 
period  of  one  year  from  its  organization  to  pay 
up  its  entire  capital  stock  in  cash,  as  required 
under  the  statute,  its  charter  is  liable  to  for- 
feiture.   People  V.  City  Bank,  7  Colo.  226. 
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Failure  of  Officers  and  Directors  to  Beside  in 
State  as  Bequired.  —  The  failure  of  the  presi- 
dent or  vice-president  and  a  majority  of  the 
directors  of  a  railroad  corporation  to  reside  in 
the  state,  as  required  by  statute,  is  a  good 
ground  of  forfeiture  of  the  charter.  State  v. 
Southern  Pac.  R.  Co.,  24  Te.x.  80;  State  v. 
Topeka  Water  Co.,  (Kan.  1898)  52  Pac.  Rep. 
422. 

Excessive  Loans  to  Directors.  —  Where  a  bank, 
by  its  authorized  agents  or  officers,  makes,  in 
violation  of  statute,  loans  and  discounts  to  its 
directors,  or  upon  paper  upon  which  they  are 
responsible,  to  an  amount  exceeding  in  the 
aggregate  one-third  of  the  capital  of  the  bank, 
this  will  authorize  the  dissolution  of  the  cor- 
poration. Bank  Com'rs  v.  Buffalo  Bank,  6 
Paige  (N.  Y.)  497. 

Contracting  Indebtedness  to  a  Greater  Amount 
than  That  Allowed  by  Charter.  —  .\  violation  of 
charter  as  to  the  amount  of  indebtedness 
which  a  corporation  might  contract  is  a  cause 
of  forfeiture  of  the  charter.  State  Bank  v. 
State,  I  Blackf.  (Ind.)  267. 

Failure  to  Transmit  to  State  Auditor  Statement 
of  Condition.  —  Where  a  banking  company 
refuses  to  make  and  transmit  to  the  auditor  ol 
the  state  a  statement  of  its  condition,  as  re- 
quired by  the  act  under  which  it  was  organ- 
ized, it  incurs  liability  to  a  forfeiture  of  its 
charter.  State  v.  Seneca  County  Bank,  5  Ohio 
St.  176.  See  also  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456;  Com. 
V.  Tenth  Massachusetts  Turnpike  Corp.,  11 
Cush.  (Mass.)  171.  But  compare  Harris  v. 
Mississippi  Valley,  etc.,  R.  Co.,  51  Miss.  602, 
where  a  failure  to  comply  with  somewhat 
similar  provisions  was  held  not  to  be  a  cause 
of  forfeiture,  because  the  conditions  were  not 
regarded  as  material.  See  also  Moore  v. 
State.  71  Ind.  478;  State  v.  St.  Paul,  etc., 
Turnpike  Co.,  92  Ind.  42;  State  v.  Crawfords- 
ville,  etc.,  Turnpike  Co.,  102  Ind.  283;  State 
V.  Brownstown,  etc..  Gravel  Road  Co.,  120 
Ind.  337,  from  which  it  appears  that,  accord- 
ing to  the  Indiana  doctrine,  the  failure  of 
directors  to  file  a  report  with  the  secretary  of 
state,  as  required  by  statute,  is  not  ground  for 
dissolution  of  the  corporation.  And  also  in 
the  case  of  Chiniquy  -'.  Catholic  Bishop,  41  111. 
148,  it  was  held  that  a  statute  creating  a  bishop 
a  corporation  sole  and  vesting  him  with  the 
title  to  certain  property  was  directory  in  so  far 
as  it  required  him  within  a  certain  time  to  file 
for  record  a  statement  of  his  appointment,  and 
that  therefore  his  title  would  not  be  forfeited 
by  a  failure  to  comply  with  such  require- 
ment. 

Failure  to  Make  and  File  Annual  Beport.  — 

The  failure  of  a  corporation  to  make  and  file 
an  annual  report,  as  required  by  the  acts  of  its 
incorporation,  is  a  ground  for  the  forfeiture  of 
its  charter.  The  duty  so  imposed  is  not 
merely  one  in  which  paiiicular  persons  are 
alone  interested,  but  is  one  owing  by  the  cor- 
poration to  the  public  generally.  I'eople  ?/. 
Buffalo  Stone,  etc.,  Co.,  131  N.  Y.  140.  Sec 
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to  the  objects  and  purposes  for  which  the  corporation  was  created ;  and  an  act 
or  omission  which  constitutes  a  breach  of  this  implied  condition  affords  the 
same  ground  for  a  judgment  of  forfeiture  as  if  the  thing  done  or  omitted  had 
been  prohibited  or  enjoined  in  precise  terms.*  As  the  imphed  powers  of  a 
corporation  are  as  much  protected  by  law  as  those  which  are  expressly  con- 
ferred, implied  duties  are  equally  obligatory  with  duties  expressed,  and  their 
breach  is  visited  with  the  same  consequences.* 

Provision  that  Corporation  Not  to  Be  Dissolved  Before  Expiration  of  Charter.  —  A  proceed- 
ing by  quo  warranto  for  a  forfeiture  of  a  charter  may  be  instituted  though  a 
clause  in  the  charter  provides  that  the  corporation  shall  not  be  dissolved  before 
the  expiration  of  its  charter,  or  until  its  debts  are  paid,  the  object  of  such  a 
clause  being  merely  to  prevent  the  corporation  from  dissolving  itself  before 
the  events  named. ^  And  a  provision  that  a  corporation  shall  not  be  dissolved 
prior  to  the  period  fixed  in  the  articles  of  incorporation,  except  by  unanimous 


also  Com.  v.  Tenth  Massachusetts  Turnpike 
Corp.,  II  Cush.  (Mass.)  171. 

Failure  to  Comply  with  Conditions  Precedent.  — 
A  failure  to  comply  substantially  with  the  con- 
ditions precedent  to  the  organization  of  a  cor- 
poration prescribed  by  the  general  law  will 
afford  a  ground  for  extinguishment  of  the  cor- 
porate existence  in  an  appropriate  proceeding 
for  the  purpose.  People  v.  Cheeseman,  7 
Colo.  376.  See  also  Eastern  Archipelago  Co. 
V.  Reg.,  22  Eng.  L.  &  Eq.  328;  Dominion 
Salvage,  etc.,  Co.  v.  Atty.-Gen.,  21  Can.  Sup. 
Ct.  Rep.  72;  State  z-.  Bradford,  32  Vt.  50. 
Compare  Atty.-Gen.  v.  Simon  ton,  78  N.  Car. 
57- 

Where  it  appears  that  a  corporation  has  not 
only  usurped  franchises  not  granted,  but  that 
the  certificate  of  incorporation  does  not  com- 
ply with  the  requirements  of  the  statute  under 
which  the  corporation  purports  to  be  organ- 
ized, the  court  may,  in  the  exercise  of  its  dis- 
cretion, adjudge  a  forfeiture  of  the  franchise 
to  be  a  corporation  as  well  as  an  ouster  of  the 
usurped  franchises.  State  v.  Central  Ohio 
Mat.  Relief  Assoc.,  29  Ohio  St.  399. 

Prohibition  of  Banking  Powers  —  Receiving 
Money  on  Deposit.  —  In  the  case  of  State  v.  Ur- 
bana,  etc.,  Mut.  Ins.  Co.,  14  Ohio  6,  it  was 
held  to  be  no  violation  of  a  charter  containing 
a  clause  prohibiting  the  exercise  of  banking 
powers  that  a  corporation  received  money  on 
deposit. 

Performance  Within  Eeasonable  Time.  —  Where 
a  charter  of  incorporation  is  granted  by  the 
state,  there  is  an  implied  conlract  on  the  part 
of  the  grantees  that  they  will  perform  the 
duties  and  exercise  the  privileges  conferred 
by  the  charter;  and  where  no  time  is  stipu- 
lated, the  grantees  should  perform,  on  their 
part,  within  a  reasonable  time,  or  else  the 
charter  may  be  declared  forfeited.  Chincle- 
clamouche  Lumber,  etc.,  Co.  v.  Com.,  100  Pa. 
St.  438. 

Failure  to  Accept  Charter  Within  Reasonable 
Time.  — And  there  may,  it  seems,  be  a  judg- 
ment of  ouster  in  a  quo  warranto  proceeding 
for  a  failure  to  accept  the  charter  within  a 
reasonable  time.  State  v.  Bull,  16  Conn. 
179- 

Usurpation  of  Franchises  Without  Legal  War- 
rant.—  An  association  which  merely  usurps 
franchises  without  any  legal  warrant  may  be 
abated  and  dissolved.  State  v.  Bradford,  32 
Vt.  so. 


1.  Breach  of  Implied  Conditions  —  England.  — 
London  v.  Vanacker,  i  Ld.  Rajm.  498. 

United  States.  —  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  109. 

Illinois.  — -Ward  v.  Farwell,  97  111.  593;  Peo- 
ple V.  Kankakee  River  Imp.  Co.,  103  111.  510. 

Indiana.  —  State  Bank  v.  State,  I  Blackf. 
(Ind.)  267. 

Minnesota.  —  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  246;  State  v.  American  Sav., 
etc..  Assoc.,  64  Minn.  349;  State  v.  Park,  etc.. 
Lumber  Co.,  58  Minn.  330. 

Mississippi.  —  Commercial  Bank  z'.  State,  6 
Smed.  &  M.  (Miss.)  618;  Planters'  Bank  v. 
State,  7  Smed.  &  M.  (Miss.)  163;  State  v.  Com- 
mercial Bank,  33  Miss.  474. 

Nezv  York.  —  People  v.  Ballard,  134  N.  Y. 
269. 

North  Carolina.  —  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  461;  Sim- 
mons V.  Norfolk,  etc..  Steamboat  Co.,  113  N. 
Car.  147,  37  Am.  St.  Rep.  614. 

South  Carolina.  —  State  v.  State  Bank,  i 
Spears  L.  (S.  Car.)  433, 

Wisconsin.  —  Atty.-Gen.  v.  Chicago,  etc.,  R. 
Co.,  35  Wis.  530;  State  v.  Milwaukee,  etc.,  R. 
Co.,  45  Wis.  579. 

It  is  not  every  failure  to  comply  with  the 
exact  letter  of  the  statute  which  will  expose 
the  corporation  to  the  loss  of  its  franchises. 
In  determining  whether  such  departure  from 
the  provisions  of  the  act  of  incorporation  as 
occurred  as  will  work  a  forfeiture,  the  same 
general  principles  of  construction  are  appli- 
cable wiiich  govern  valuable  grants  to  in- 
dividuals upon  conditions  subsequent  or 
precedent.  A  substantial  performance  of  the 
conditions  according  to  the  intent  of  the  char- 
ter is  all  that  is  required,  merely  slight 
departures  being  overlooked.  North,  etc.. 
Rolling  Stock  Co.  v.  People,  147  111.  234. 

Construction  of  Alleged  Breaches  of  Implied  Con- 
ditions.—  It  has  been  said,  with  reference  to 
implied  conditions,  as  to  the  construction  of 
corporate  acts  alleged  to  be  violative  thereof, 
that  "  a  more  indulgent  consideration  may 
well  be  given."  Nelson,  C.  J.,  in  People  v. 
Kingston,  etc.,  Turnpike  Road  Co.,  23  Wend. 
(N.  Y.)  193,  35  Am.  Dec.  551. 

2.  Ruffin,  C.  J.,  in  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456. 

3.  State  Bank  z-.  State,  i  Blackf.  (Ind.)  267. 
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consent,  applies  only  where  no  circumstances  occur  making  an  earlier  dissolu- 
tion expedient,  which  would  be  the  case  if  the  corporate  enterprise  proved  a 
failure.* 

Pendency  of  Proceedings  for  Voluntary  Dissolution.  —  And  it  has  also  been  held  that 
proceedings  may  be  instituted  by  the  attorney-general  for  the  purpose  of  pro- 
curing the  forfeiture  of  corporate  franchises,  notwithstanding  the  fact  that 
proceedings  for  a  voluntary  dissolution  are  already  pending  under  a  statute 
authorizing  them.* 

(2)  Qualifications  of  General  Doctrine.  —  Though  the  general  rule  is  as 
above  stated,  it  is  not  every  excess  of  power  or  omission  of  duty  which  will 
warrant  a  judgment  of  forfeiture.  The  public  must  be  affected  or  have  an 
interest  in  the  act  done  or  omitted.*  If  the  act  or  omission  is  confined  in  its 
effects  to  the  corporation  alone,  and  in  no  way  affects  the  public,  a  judgment 
of  forfeiture  should  not  be  rendered.'*  Such  act  or  omission  should  not  be 
regarded  as  a  condition  upon  which  the  grant  of  power  was  made.*  For  a 
failure  by  a  corporation  to  perform  obligations  to  an  individual  or  another  cor- 
poration, the  forfeiture  of  its  corporate  franchises  will  not  be  adjudged;  the 


1.  Price  V.  Holcomb,  89  Iowa  123. 

2.  People  V.  Seneca  Lake  Grape,  etc.,  Co., 
52  Hun  (N.  Y.)  174. 

3.  Public  Interest  Must  Be  Concerned.  —  People 
V.  National  Sav.  Hank,  129  111.  6r8;  Pratt  v. 
Jewett,  9  Gray  (Mass.)  34;  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  213;  State  -■. 
American  Sav.,  etc..  Assoc.,  64  Minn.  349; 
Commercial  Bank  v.  State,  6  Smed.  &  M. 
(Miss.)  617;  Harris  v.  Mississippi  Valley,  etc., 
R.  Co.,  51  Miss.  602;  State  -'.  Commercial 
Bank,  33  Miss.  474;  Bakewell,  J.,  in  State  v. 
Wood,  13  Mo.  App.  142;  Cowen,  J.,  in  People 
V.  Bristol  etc.,  Turnpike  Road  Co.,  23  Wend. 
{N.  Y.)  237;  Com.  J.  Commercial  Bank,  2S 
Pa.  St.  383;  State  v.  Janesville  Water  Co.,  92 
Wis.  496.  And  see  the  cases  cited  in  the  first 
note  to  the  preccdinj^  subdivision. 

Restriction  in  Charter  as  to  Bate  of  Interest  or 
Discount.  —  A  restriction  contained  in  the  char, 
ter  of  an  incorporated  bank  as  to  the  rate  of 
interest  or  discount  which  it  may  lake  upon 
loans  is  a  regulation  intended  for  the  benefit 
of  the  public,  and  its  deliberate  violation  by 
the  bank  will  be  a  cause  of  forfeiture  of  its 
corporate  franchises.  State  v.  Commercial 
Bank,  33  Miss.  474.  See  also  Com.  v.  Com- 
mercial Bank,  28  Pa.  St.  383.  And  see  State 
V.  Urbana,  etc.,  Mut.  Ins.  Co.,  14  Ohio  St.  6. 

Neglect  to  Perform  Public  Duties.  —  A  neglect 
to  perform  public  duties  enjoined  on  a  corpo- 
ration by  its  charter  is  sutficicnt  ground  for 
forfeiture.  Terrett  v.  Taylor,  9  Cranch  (U.  S.) 
51;  Paschail  v.  Whitsett,  11  Ala.  472;  Wash- 
ington, etc.,  Turnpike  Road  v.  State,  19  Md. 
239;  Lumbard  v.  Stearns,  4  Cush.  (Mass.)  Co; 
People  V.  Hillsdale,  etc..  Turnpike  Road  Co., 
23  Wend.  (N.  Y.)  254. 

Where,  under  the  charter  of  a  water  com- 
pany it  is  its  duty  to  supply  a  city  and  its 
inhabitants  "  with  clear,  wholesome,  and  deep 
well  water,  suitable  for  all  domestic  and  ordi- 
nary manufacturing  purposes,  and  sufficient 
in  quantity  for  all  uses  of  the  said  city  and  its 
inhabitants,"  a  failure  on  the  part  of  the  cor- 
poration in  respect  to  the  quality  of  the  water 
to  be  supplied,  or  as  to  its  quantity,  or  the 
constancy  of  the  supply,  is  a  breach  of  the  cor- 
poration's charter  duties,  and  warrants  the 


vacating  of  the  charter  and'the  dissolving  of 
the  corporation,  unless  justification  or  excuse 
for  such  failure  on  the  particular  facts  under 
which  it  occurred  can  be  found  in  the  charter 
of  the  corporation.  Capital  City  Water  Co.  v. 
State,  105  Ala.  406. 

General  Division  of  Causes  of  Forfeiture.  —  I  n 
the  case  of  People  v.  Dashaway  Assoc.,  84 
Cal.  119,  the  court  said  that  cases  of  forfeiture 
might  be  divided  into  two  great  classes: 
"  First,  cases  of  perversion;  as  where  a  corpo- 
ration does  an  act  inconsistent  with  the  nature 
and  destructive  of  the  ends  and  purposes  of 
the  grant.  In  such  cases,  unless  the  perver- 
sion is  such  as  to  amount  to  an  injury  to  the 
public  who  are  interested  in  the  franchise,  it 
will  not  work  a  forfeiture.  Second,  cases  of 
usurpation;  as  where  a  corporation  exercises 
a  power  which  it  has  no  riglit  to  exercise.  In 
this  last  case  the  question  of  forfeiture  is  not 
dependent,  as  in  the  former,  upon  any  interest 
or  injury  to  the  public." 

4.  Where  the  Act  or  Omission  Concerns  Corpora- 
tions Simply —  Arkatisas .  —  Searcy  i .  Yarnell, 
47  Ark.  269. 

California.  —  Burham  v.  San  Francisco  Fuse 
Mfg.  Co.,  76  Cal.  24. 

Illinois.  —  Baker  7/.  Backus,  32  III.  79; 
North,  etc.,  Rolling  Stock  Co.  v.  People,  147 
111.  234. 

Mississippi .  —  Harris  7'.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602;  Commercial  Bank 
7/.  State,  6  Smed.  &  M.  (Miss.)  599. 

Rhode  Island.  —  State  v.  Pawtuxet  Turnpike 
Corp.,  8  R.  I.  189. 

5.  Simrall,  J.,  in  Harris  v.  Mississippi  Val- 
ley, etc.,  R.  Co.,  51  Miss.  602. 

Failure  to  Construct  Plank  Koad  in  Conformity 
■with  Charter  —  Failure  in  Essential  Particular,  — 
Where  a  plank-road  c<im|)any  coiislruets  its 
road  of  a  width  less  than  that  required  by  the 
General  I'lank-Road  Act,  it  will  be  held  to 
have  failed  to  comply  with  the  directions  of 
the  law  under  which  it  was  created  in  an 
essential  particular,  and  thus  to  have  broken 
one  of  the  conditions  upon  which  it  was 
granted  corporate  existence.  People  v.  Fish- 
kill,  etc.,  Plank  Road  Co.,  27  Barb.  (N.  Y.) 
460. 
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State  w  ill  not  concern  itself  in  this  manner  with  the  quarrels  of  private  litigants.* 
Some  authorities  qualify  the  general  rule  in  language  holding  that  an  act  of 
omission  or  commission  by  a  corporation,  in  order  to  constitute  a  ground  of 
forfeiture,  must  affect  the  "essence  of  the  contract"  between  the  corporation 
and  the  state.  But  this  is  only  another  way  of  stating  the  same  principle 
which  has  already  been  announced.* 

(3)  No  miser  or  HI  is  user  —  (a)  In  General  —  Breach  of  Conditions  Express  or  Implied.  — 
As  a  general  rule  it  may  be  stated  that  proceedings  for  the  enforcement  of  a 
forfeiture  of  the  franchises  of  a  corporation  may  be  instituted  for  nonuse  or 
abuse  of  the  corporate  franchises  and  powers,  or  a  failure  to  perform  corporate 
duties,  as  defined  by  the  letter  of  the  charter,  or  as  implied,  merely,  from  its 
terms. 


1.  State  V.  Omaha,  etc.,  R.,  etc.,  Co.,  91 
Iowa  517. 

Violation  of  General  Interest  Laws.  —  The  con- 
tracting by  a  bank  for  the  taking  of  a  higher 
rate  of  interest  than  that  allowed  by  the  gen- 
eral law  will  not  work  a  forfeiture  of  its  char- 
ter, unless  there  is  a  stipulation  therein  to 
that  effect.  State  v.  Commercial  Bank,  10 
Ohio  535;  State  v.  Tombeckbee  Bank,  2  Stew. 
(.•Ma.)  30;  State  v.  Urbana,  etc.,  Mut.  Ins.  Co., 
14  Ohio  6. 

But  a  violation  of  an  express  charter  provi- 
sion as  to  the  rate  of  interest  a  corporation 
might  take  upon  loans  has  been  held  a  cause 
of  forfeiture.  See  State  z.  Commercial  Bank, 
33  Miss.  474;  Com.  v.  Commercial  Bank,  28 
Pa.  St.  383- 

Failure  to  Pay  Its  Debts.  — At  common  law 
the  mere  failure  of  a  corporation  to  pay  a  debt 
was  not  such  an  act  of  nonfeasance  as  would 
warrant  a  judgment  of  forfeiture  upon  quo 
warranto  or  scire  facias  for  its  dissolution. 
Aurora,  etc..  Turnpike  Co.  v.  Holthouse,  7 
Ind.  59. 

Trespasses  upon  the  Lands  of  Others.  —  It  will 
not  be  a  ground  of  forfeiture  of  a  corporate 
charter  that  a  corporation  commits  acts  of 
trespass  in  unlawfully  entering  on  lands  be- 
longing to  others.  The  parties  aggrieved 
have  their  legal  remedies,  as  in  the  case  of 
litigation  between  natural  persons.  State  v. 
Kill  Buck  Turnpike  Co.,  38  Ind.  71. 

2.  Only  Violations  of  the  Essence  of  the  Contract 
Warrant  Forfeiture.  —  It  is  only  such  acts  or 
omissions  as  concern  matters  which  are  of  the 
essence  of  the  contract  between  the  state  and 
the  corporation,  or,  in  other  words,  in  which 
the  public  have  an  interest,  which  are  causes 
of  forfeiture.  Given,  J.,  in  State  v.  Omaha, 
etc.,  R.,  etc.,  Co.,  91  Iowa  517;  Com.  v.  Com- 
mercial Bank,  28  Pa.  St.  383;  State  v.  Janes- 
viUe  Water  Co.,  92  Wis.  496;  People  v. 
Kankakee  River  Imp.  Co.,  103  111.  491;  Harris 
V.  Mississippi  Valley,  etc.,  R.  Co.,  51  Miss. 
602.  See  also  Darnell  v.  State,  48  Ark.  321; 
Moore  7/.  State,  71  Ind.  478;  State  v.  St.  Paul, 
etc..  Turnpike  Co.,  92  Ind.  42;  State  v.  Craw- 
fordsville,  etc..  Turnpike  Co.,  102  Ind.  283; 
State  V.  Brownstown  Gravel  Road  Co.,  120 
Ind.  337;  Atty.-Gen.  v.  Erie,  etc.,  R.  Co.,  55 
Mich.  22;  State  v.  Minnesota  Cent.  R.  Co.,  36 
Minn.  258;  State  v.  Minnesota  Thresher  Mfg. 
Co.,  40  Minn.  213;  State  v.  American  Sav., 
etc..  Assoc.,  64  Minn.  349;  Bakewell,  J.,  in 
State  V.  Wood,  13  Mo.  App.  142;  State  v. 
Council  Bluffs,  etc..  Ferry  Co.,  11  Neb.  354; 
Atty.-Gen.  v.  Petersburg,  etc.,  R.  Co.,  6  Ired. 


L.  (28  N.  Car.)  456;  Com.  v.  Commercial 
Bank,  28  Pa.  St.  383. 

3.  Forfeiture  for  Nonuser  or  Misuser  —  General 
Rule — United  Sicites.  —  Terrett  v.  Taylor,  9 
Cranch  (U.  S.)  49;  Mumma  v.  Potomac  Co.,  8 
Pet.  (U.  S.)  281;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  518;  Chicago  L.  Ins. 
Co.  V.  Needles,  113  U.  S.  574. 

Alabama.  —  Paschall  v.  Whitsett,  II  Ala. 
472;  State  V.  Mobile,  etc.,  R.  Co.,  108  Ala.  29. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  597,  41  Am.  Dec.  109;  Darnell  v.  State, 
48  Ark.  321. 

California.  —  People  v.  Pittsburgh  R.  Co., 
53  Cal.  694;  People  v.  Dashaway  Assoc.,  84 
Cal.  114. 

Connecticut.  —  Bissell,  J.,  in  Spencer  v. 
Champion,  9  Conn.  536;  New  Haven  v.  City 
Bank,  31  Conn.  107. 

Illinois.  —  People  v.  Kankakee  River  Imp. 
Co.,  103  111.  510;  Golden  Rule  z'.  People,  118 
111.  492;  Edgar  Collegiate  Institute  v.  People, 
142  111.  363;  Henderson  Loan,  etc..  Assoc.  v. 
People,  163  111.  196;  Illinois  Health  University 
People,  166  111.  171. 

Indiana.  -  Jeffersonville  R.  Co.  v.  Apple- 
gate,  10  Ind.  49;  Danville,  etc.,  Plankroad 
Co.  V.  State,  16  Ind.  456. 

Kansas.  —  State  v.  Topeka  Water  Co.,  (Kan. 
1898)  52  Pac.  Rep.  422. 

Louisiana.  —  State  v.  New  Orleans  Gas 
Light,  etc.,  Co.,  2  Rob.  (La.)  529. 

Maine.  —  Shepley,  J.,  in  Penobscot  Boom 
Corp.  V.  Lamson,  16  Me.  231,  33  Am.  Dec.  656. 

Afdryland. — Washington,  etc..  Turnpike 
Road  Co.  V.  State,  19  Md.  239;  Chesapeake, 
etc.,  Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  4 
Gill  &  J.  (Md.)  I. 

Massachusetts.  ■ —  Com.  v.  Union  F.  &  M.  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dec.  50;  Com.  v. 
Blue-Hill  Turnpike  Corp.,  5  Mass.  420;  Heard 
V.  Talbot,  7  Gray  (Mass.)  iig. 

Michigan.  —  People  v.  Pontiac  Bank,  12 
Mich.  537. 

Minnesota.  —  Minnesota  Cent.  R.  Co.  v. 
Melvin,  21  Minn.  339;  State  v.  Minnesota 
Cent.  R.  Co.,  36  Minn.  258;  State  v.  American 
Sav.,  etc.,  Assoc.,  64  Minn.  349;  State  v.  Can- 
non River  Manufacturers'  Assoc.,  67  Minn. 

Mississippi.  —  State  v.  Commercial  Bank,  13 
Smed.  &  M.  (Miss.)  569,  53  .^m.  Dec.  106; 
Commercial  Bank  v.  State,  4  Smed.  &  M. 
(Miss.)  439;  Bohannon  v.  Binns,  31  Miss.  355; 
State  V.  Commercial  Bank,  33  Miss.  474. 

Missouri. —  v.  Equitable  Loan,  etc., 

Assoc.,  142  Mo.  325. 
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Instances.  —  The  fact,  however,  that  a  corporation  whose  charter  permits  the 
manufacture  of  several  different  products  does  not  engage  in  the  manufacture 
of  all  of  these  does  not  constitute  a  nonuser;  *  and  it  has  been  held  that  the 
fact  that  a  railroad  corporation  suspends  the  running  of  regular  passenger  trains 
over  a  branch  road,  on  account  of  lack  of  passenger  patronage,  afforded  no 
ground  for  a  forfeiture  of  its  corporate  franchises  for  nonuser,  where  there  was 
no  provision  either  in  its  charter  or  in  the  general  law  requiring  the  running 
of  such  trains.*  But  a  railroad  corporation,  authorized  by  its  charter  to  build 
and  operate  a  railroad  between  specified  termini,  cannot,  by  abandonment  of 
a  portion  of  its  road  after  construction,  or  otherwise,  operate  between  other  or 
different  termini.^ 


Nebraska.  —  State  v.  Council  Bluffs,  etc.. 
Ferry  Co.,  ir  Xeb.  354. 

New  York.  —  People  v.  Hudson  Bank,  6 
Cow.  (N.  Y.)  217;  People  v.  Dispensary,  etc., 
Soc,  7  Lans.  (N.  Y.)  304;  Nimmons  v.  Tap- 
pan,  2  Sweeny  (N.  Y.)  659;  Barclay  v.  Tal- 
man,  4  Edw.  Ch.  (N.  Y.)  I2g;  People  v.  New 
York  City  Cent.  Underground  R.  Co.,  137  N. 
Y.  606;  People  V.  Utica  Ins.  Co.,  15  Johns.  (N. 
Y.)  358,  8  Am.  Dec.  243;  People  v.  Ballard, 
134  N.  Y.  269;  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582,  18  Am.  St.  Rep. 
843. 

North  Carolina.  —  Simmons  v.  Norfolk,  etc.. 
Steamboat  Co.,  113  N.  Car.  147,  37  Am.  St. 
Rep.  614. 

Ohio.  —  State  v.  Central  Ohio  Mut.  Relief 
Assoc.,  29  Ohio  St.  399;  State  v.  Farmers'  Col- 
lege, 32  Ohio  St.  487. 

Pennsylvania.  —  Com.  v.  U.  S.  Bank,  2 
Ashm.  (Pa.)  349. 

Tennessee.  —  Parker  -■.  Bethel  Hotel  Co.,  96 
Tenn.  252. 

Texas.  —  Moseby  v.  Burrow,  52  Tex.  397. 

Wisconsin.  —  Combes  v.  Keyes,  89  Wis.  311, 
46  Am.  St.  Rep.  839;  .'Vtty.-Gen.  v.  Chicago, 
etc.,  R.  Co.,  35  Wis.  536. 

Abandonment  of  Franchises  and  Destruction  of 
Corporate  Objects.  —  Whenever  a  corpsration 
abandons  the  exercise  of  its  franchises,  and 
does  or  suffers  acts  to  be  done  which  destroy 
the  end  and  objects  of  its  creation,  it  may  be 
dissolved.  Hart  v.  Boston,  etc.,  R.  Co.,  40 
Conn.  524;  St.  Louis,  etc..  Coal,  etc.,  Co.  v. 
Sandoval  Coal,  etc.,  Co.,  116  111.  170;  People 
V.  Hudson  Bank,  6  Cow.  (N.  Y.)  217;  State  v. 
Seneca  County  Bank,  5  Ohio  St.  171. 

Where  it  appeared  that  a  corporation  for 
nineteen  years  had  failed  to  perform  any  of  its 
corporate  duties,  allowed  fifteen  years  to 
elapse  without  holding  any  corporate  meet- 
ings, and  had  wholly  abandoned  every  object 
for  which  it  was  brought  into  existence,  it  was 
held  that  the  corporate  life  sh,ould  be  deter- 
mined and  a  dissolution  decreed.  State  v. 
Pipher,  28  Kan.  127. 

A  Combination  the  Object  of  Which  Is  to  Stifle 
Competition  and  to  conirol  prices  is  unlawful, 
tends  to  public  injury,  and  so  authorizes  the 
dissolution  of  a  corporation  entering  thereinto. 
People  V.  North  River  Sugar  Refining  Co.,  121 
N.  Y.  582,  18  Am.  St.  Rep.  843;  People 
Milk  Exch.,  133  N.  Y.  565,  44  N.  Y.  St.  Rep. 
500.    See  the  title  Tradk  Comiunations  and 

CORPORATF,  TrI?STS. 

Making  Lobbying  Contract.  —  Where  a  corpo- 
ration entered  into  .ind  (.irricd  out  a  contract 
by  which  it  was  aj;rcc'l  tliat  if  a  certain  per- 
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son  would  procure  a  legislative  appropriation 
for  the  corporation  he  should  have  all  above  a 
certain  amount,  it  was  held  such  an  abuse  of 
the  corporate  powers  as  would  authorize  the 
dissolution  of  the  corporation.  People  v.  Dis- 
pensary, etc.,  Soc,  7  Lans.  (N.  Y.)  304. 

Forfeiture  of  Charter  for  Fraud  in  Obtaining  It. 

—  The  state  may  exact  a  forfeiture  of  corpo- 
rate franchises  for  fraud  in  obtaining  the 
charter.  Duncan,  J.,  in  Centre,  etc.,  Turn- 
pike Road  Co.  V.  McConaby,  16  S.  &  R.  (Pa.) 
145;  Charles  River  Bridge?'.  Warren  Bridge, 
7  Pick.  (Mass.)  371 ;  La  Banque  D'Hochelaga 
V.  Murray,  L.  R.  15  .'\pp.  414. 

But  Evidence  of  Fraud  in  Procuring  Inadmissi- 
ble in  Collateral  Proceeding.  —  As  the  charter  jf 
a  corporation  cannot  be  declared  void  in  a  col- 
lateral proceeding,  evidence  of  fraud  in  the 
procurement  of  a  charter  is  inadinissible  in  a 
suit  by  the  corporation  against  an  individual. 
Duke      Cahawba  Nav.  Co.,  16  Ala.  372. 

Incorporated  Club  Selling  Liquor  to  Members  in 
Violation  of  Law.  —  If  a  corporation  organi  ed 
as  a  club  engages  in  the  pra:ticc  of  selling 
liquors  to  its  members  in  violation  of  law,  it 
constitutes  good  ground  for  the  forfeiture  of 
its  corporate  franchises.  State  v.  Bacon  Club, 
44  Mo.  App.  86. 

Act  of  God  —  Impossibility  of  Performance  of 
Conditions.  —  Analogous  cases  of  grants  to 
individuals  give  the  rule  in  the  case  of  corpo- 
rate grants.  In  cases  of  conditions  subse- 
quent, if  impossible  by  the  act  of  God,  the 
grantee  is  excused  and  the  estate  becomes 
absolute.  Lacy,  J.,  in  State  v.  Real  Estate 
Bank,  5  Ark.  596,  41  Am.  Dec.  109. 

1.  Wadesboro  Cotton  Mills  Co.  v.  Burns, 
114  N.  Car.  353. 

Charging  Less  Tolls  than  Authorized  by  Law. — 
It  is  not  a  ground  of  forfeiture  that  less  tolls 
are  charged  than  are  authorized  by  law. 
Com.  1'.  .'Mlegheny  Bridge  Co.,  20  Pa.  St.  185. 

Refusal  to  Insure  Against  Extra-hazardous  Bisk. 

—  An  insurance  company  docs  not  forfeit  its 
charter  because  of  nonuser  by  refusing  to 
insure  against  an  extra-hazardous  risk.  State 
V.  Urbana,  etc.,  Mut.  Ins.  Co.,  14  Ohio  6. 

2.  Com.  71.  Fitchburg  R.  Co..  12  Gray 
(Mass.)  180. 

3.  Atty.-Gcn.  -•.  Eric,  etc.,  R.  Co.,  55  Mich. 
22;  People  <'.  Albany,  etc.,  R.  Co.,  24  N.  Y. 
261.  82  Am.  Dec.  295. 

If  a  railroad  corporation  constructs  its  track 
and  operates  a  railroad  between  different 
points  from  those  between  whicii  it  is  author- 
ized by  its  charter  to  construct  and  operate  a 
road,  and  in  further  violation  of  law  connects 
with  a  foreign  road  at  the  state  line,  a  judg- 
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Suspension  for  Specified  Time.  —  By  statute  in  many  of  the  states  it  is  provided 
that  the  suspension  by  a  corporation  of  its  usual  and  ordinary  business  for  a 
prescribed  period  shall  constitute  a  ground  of  forfeiture  of  its  franchises.*  In 
the  absence  of  statute  or  charter  provision,  whether  or  not  a  suspension  of 
business  constitutes  a  cause  for  which  dissolution  of  a  corporation  may  be 
adjudged  is  believed  to  depend  upon  the  circumstances  of  each  particular  case.* 


inent  of  forfeiture  of  its  franchises  is  war- 
ranted Com.  V.  Franklin  Canal  Co.,  21  Pa. 
St.  117.  And  see  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  287;  Com.  V.  Erie,  etc.,  R.  Co.,  27 
Pa.  St.  339,  67  Am.  Dec.  471. 

Failure  to  Extend  Road  by  Reorganized  Corpo- 
rator Where  Public  Interests  Do  Not  Require  It. 
—  By  the  amendment  in  i88g(Ne\v  York  Laws 
of  1889,  c.  236)  of  the  Act  of  1874  (Laws  of 
1874,  c.  430),  providing  for  "  the  reorganiza- 
tion of  railroads  sold  under  a  mortgage,"  a 
reorganized  railroad  corporation  no  longer  in- 
curs the  risk  of  a  forfeiture  of  its  charter  by  a 
failure  to  build  an  extension  to  its  road  so  as 
to  complete  it  in  accordance  with  the  original 
plan,  after  the  board  of  railroad  commissioners 
make  and  file  a  certificate  that,  in  their  opin- 
ion, the  public  interests  do  not  require  such 
extension.  People  v.  Ulster,  etc.,  R.  Co.,  128 
N.  Y.  240,  affirming  58  Hun  (N.  Y.)  266. 

Effect  of  Lease  of  Railroad  upon  Obligation  to 
Perform  Duties.  —  A  chartered  railroad  company 
is  responsible  for  the  performance  of  the  duties 
imposed  by  its  charier  even  though  it  has 
leased  its  road.  Atty.-Gen.  7j.  Erie,  etc.,  R. 
Co.,  55  Mich.  22. 

1.  Suspension  for  Certain  Period.  —  By  Rev. 
Stat.  IViscoiisiii,  §  1763,  it  is  provided  that  the 
suspension  by  a  corporation  of  its  ordinary 
and  lawful  business  for  one  whole  year  fur- 
nishes a  cause  for  its  dissolution.  Atty.-Gen. 

Superior,  etc.,  R.  Co.,  93  Wis.  604. 

In  jVi'w  York  it  is  provided  by  statute  (Code 
Civ.  Pro.,  1785):  "  In  either  of  the  follow- 
ing cases,  an  action  to  procure  a  judgment 
dissolving  a  corporation  created  by  or  under 
the  laws  of  the  state,  and  forfeiting  its  corpo- 
rate rights,  privileges,  and  franchises,  may  be 
maintained  as  prescribed  in  the  ne.xt  section. 
I.  Where  the  corporation  has  remained  insolv- 
ent for  at  least  one  year.  2.  Where  it  has 
neglected  or  refused,  for  at  least  one  year,  to 
pay  and  discharge  its  notes  or  other  evidences 
of  debt.  3.  Where  it  has  suspended  its  ordi- 
nary  and  lawful  business  for  at  least  one  year. 
4.  If  it  has  banking  powers,  or  power  to  make 
loans  on  pledges  or  deposits,  or  to  make  in- 
surances, where  it  becomes  insolvent  or  un- 
able to  pay  its  debts,  or  has  violated  any 
provision  of  the  act  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  binding  upon 
it." 

Cessation  of  Operation  —  Suspension  of  Lawful 
Business  by  a  Railroad  Corporation.  —  The  main- 
tenance and  operation  of  its  road  by  a  railroad 
corporation  is,  it  has  been  held,  a  public  duty, 
and  the  chief  end  and  object  of  its  condition 
and  existence,  and  the  condition  and  consid- 
eration upon  which  it  receives  its  grants  and 
franchises  from  the  state;  and  the  suspension 
of  such  duties  is  a  suspension  of  its  lawful 
business  within  the  meaning  of  a  statute  pro- 
viding that  such  suspension  by  a  railroad  com- 
pany   for   one   year   shall   be   a  ground  of 

5 


forfeiture  of  its  charter,  although  the  corpora- 
tion also  possesses  and  continues  to  exercise 
other  franchises,  subordinate  and  secondary 
to  its  principal  franchises  and  business.  State 
V.  Minnesota  Cent.  R.  Co.,  36  Minn.  246. 

Suspension  of  Business  under  Statute  —  Effect  of 
Lease  to  Individual. — •  Undei  a  statute  which 
provides  that  a  corporation  which  for  one 
whole  year  suspends  its  ordinary  business 
will  be  deemed  to  have  surrendered  its  fran- 
chises and  adjudged  dissolved,  it  was  held 
that  a  lease  by  a  corporation  to  its  president 
of  all  its  property  for  two  years  would  work 
an  ipso  facto  dissolution  of  the  corporation, 
although  the  business  was  carried  on  by  the 
president  as  before.  Conro  v.  Gray,  4  flow. 
Pr.  (N.  Y.  Supreme  Ct.)  166. 

Dissolution  though  Organization  Be  Regularly 
Maintained.  —  Under  a  statute  declaring  that  a 
corporation  which  for  one  whole  year  has  re- 
mained insolvent  or  suspended  its  ordinary 
business  shall  be  deemed  to  have  surrendered 
its  franchises,  a  suspension  of  business  for  the 
period  named  will  warrant  a  judgment  of  dis- 
solution of  the  corporation,  though  the  organ- 
ization be  regularl}'  kept  up.  Matter  of 
Jackson  Marine  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.) 
559- 

Failure  to  Begin  Operations  —  Sort  of  Opera- 
tions Contemplated.  —  Where  a  statute  provides 
that  if  a  corporation  shall  not  organize  and 
commence  the  transaction  of  its  business 
within  one  year  from  the  date  of  its  incorpo- 
ration its  corporate  powers  shall  cease,  the 
reasonable  construction  is  that  the  business 
the  transaction  of  vifhich  must  be  commenced 
within  the  time  specified  must  be  that  in  which 
the  corporation  was  created  to  engage. 
Hogeboom,  J.,  in  People  v.  Troy  House  Co., 
44  Barb.  (Nf.  Y.)  625. 

Corporation  Not  Ipso  Facto  Dissolved.  —  Under 
statutes  providing  that  the  suspension  by  a 
corporation  of  its  ordinary  and  lawful  business 
for  one  whole  year  shall  be  a  cause  of  suspen- 
sion, it  has  been  uniformly  held  that  the  cor- 
poration is  not  thereby  ipso  facto  dissolved,  but 
only  liable  to  dissolution  by  the  judgment  of  a 
competent  court.  Sleeper  v.  Goodwin,  67 
Wis.  577;  Strong  v.  McCagg,  55  Wis.  624; 
Combes  v.  Keyes,  8g  Wis.  309,  46  Am.  St. 
Rep.  839;  People  v.  Pontiac  Bank,  12  Mich. 
527;  Atty.-Gen.  v.  Superior,  etc.,  R.  Co.,  93 
Wis.  604. 

2.  A  suspension,  of  operations  for  a  time 
may  be  proper  and  even  commendable. 
Cowen,  J.,  in  People  v.  Bristol,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.')  236. 

And,  similarly,  with  reference  to  the  sus- 
pension of  operations  by  a  banking  corpora- 
tion, the  court  in  People  v.  Hudson  Bank,  6 
Cow.  (N.  Y.)  217,  said:  "  We  cannot  say  that 
the  discontinuance  was  not  justifiable.  It 
may  have  been  a  prudent  and  necessary  meas- 
ure." 
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Acts  Which  Amount  to  a  Virtual  Surrender  may  constitute  a  cause  of  forfeiture.' 

It  is  a  violation  of  the  charter  of  an  incorporated  bank,  and  a  cause  of  forfeiture 
thereof,  if  the  corporation  abandon  its  franchise  and  permit  others  to  intrude 
upon  and  usurp  its  privileges  and  to  issue  notes  or  bills  in  the  name  of  the 
bank  and  put  them  into  circulation  as  money.*  And  where  a  corporation 
transfers  its  assets  for  the  purpose  of  liquidation,  abandons  its  corporate 
franchises,  and  ceases  business  operations,  it  renders  itself  liable  to  a  forfeiture 
of  its  charter.* 

Condemnation  of  Private  Property  for  Private  Use.  —  If  a  corporation,  clothed  with  the 
power  of  eminent  domain,  condemns  private  property  for  private  use,  it  has 
been  held  that  it  should  be  deprived  of  its  franchises  and  dissolved.* 

Excessive  Loans  to  Directors.  —  And  the  charter  of  a  bank  which,  in  violation  of 
the  act  of  its  incorporation,  makes  excessive  loans  to  its  directors  may  be 
declared  forfeited  and  the  corporation  dissolved.* 

Toll-road  Company  —  Construction  of  Eoad.  —  Also,  a  noncompliance  with  the 
requirements  of  the  act  of  incorporation  of  a  toll-road  company  as  to  the  con- 
struction of  the  road  has  been  held  a  misuser,  warranting  a  judgment  of  for- 
feiture of  the  privileges  and  franchises  conferred.® 

(b)  Financial  Disability  to  Perform  Public  Duties.  —  Financial  disability  to  perform 
public  duties  is  no  defense  to  an  action  instituted  for  the  forfeiture  of  a  cor- 
porate charter.'    Nor  is  it  a  defense  to  a  scire  facias  against  a  corporation  for 


1.  Acts  Amounting  to  Virtual  Surrender.  — 

State  V.  Seneca  County  Bank,  5  Ohio  St.  176; 
State  V.  Real  Estate  Bank,  5  Ark.  607,  41  Am. 
Dec.  loq. 

2.  State  V.  Commercial  Bank,  33  Miss.  474. 

3.  State  V.  Seneca  County  Bank,  5  Ohio  St. 
176. 

4.  Misuser.  —  State  v.  Hazelton,  etc.,  R.  Co., 
40  Ohio  St.  504;  State  v.  Pittsburgh,  etc.,  R. 
■Co.,  50  Ohio  St.  239. 

Where  a  railroad  company  fails  to  construct 
a  road  according  to  the  requirements  of  its 
charter,  but  nevertheless  condemns  private 
property  and  constructs  a  road  useful  only  to 
its  principal  stockholders,  who  are  interested 
in  coal-mining  operations,  it  is  such  a  misuse 
of  its  corporation  powers,  franchises,  and 
privileges  as  will  warrant  a  judgment  of  for- 
feiture of  its  charter.  State  v.  Hazelton,  etc., 
R.  Co.,  40  Ohio  St.  504. 

6.  Stale  V.  Seneca  County  Bank,  5  Ohio  St. 
171. 

6.  People  V.  Kingston,  etc..  Turnpike  Road 
Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551. 
See  also  People  v.  Fishkill,  etc..  Plank  Road 
Co.,  27  Barb.  (N.  Y.)  460;  State  v.  Nonconnah 
Turnpike  Co.,  i  Tenn.  Cas.  511. 

Forifeiture  for  Failure  to  Keep  Eoad  in  Repair.  — 
There  may  be  a  fr)rfeiture  of  the  charier  of  a 
plank-road  or  turnpike  company  for  failure  to 
keep  the  road  in  repair. 

United  Slates.  —  Washington,  etc..  Turnpike 
■Co.  V.  Maryland,  3  Wall.  (U.  S.)  210. 

Alabama.  —  State  v.  Moore,  19  Ala.  514. 

Miehii^an.  —  People  v.  Plymouth  Plank 
Road  Co.,  32  Mich.  248. 

iVew  York.  —  People  v.  Bristol,  etc..  Turn- 
pike Road  Co.,  23  Wend.  (N.  Y.)  222;  People  v. 
Fishkill,  etc..  Plank  Road  Co.,  27  Barb.  (N. 
Y.)  452;  People  V.  Kingston,  etc.,  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  193,  35  .\m.  Dec. 
551;  People  V.  Hillsdale,  etc.,  Turnpike  Road 
Co.,  23  VVend.  (N.  Y.)  254. 

Vermont. — State  v.  Pasumpsic  Turnpike 
gC.ofL.— 37  = 


Co.,  3  Vt.  178;  People  v.  Royalton,  etc..  Turn- 
pike Co.,  II  Vt.  431. 

What  Defects  Will  Be  Cause  of  Forfeiture.  — 
With  reference  to  the  defects  in  a  plank  road 
which  would  render  the  corporation  maintain- 
ing it  under  a  charter  liable  to  a  forfeiture  of 
its  rights  and  franchises,  it  has  been  held  that 
no  defects  would  be  allowed  so  to  operate 
except  such  as  rendered  the  road  unsafe  for 
travel,  or  at  least  highly  inconvenient,  and 
these  only  when  they  had  continued  for  an 
unreasonable  length  of  time.  People  Jack- 
son, etc..  Plank  Road  Co.,  9  Mich.  285;  Slate 
V.  Pasumpsic  Turnpike  Co.,  3  Vt.  178;  People 
V.  Royalton,  etc.,  Turnpike  Co.,  11  Vt.  431. 

7.  Financial  Disability  No  Defense.  —  The  case 
of  People  V.  Plainfield  Ave.  Gravel-Road  Co., 
105  Mich,  g,  was  an  action  instituted  by  the 
state  for  the  forfeiture  of  the  charter  of  the  de- 
fendant corporation  for  failure  to  perform  its 
public  duties.  Among  other  defenses  the  cor- 
poration pleaded  financial  disability,  with 
reference  to  which  Grant,  J.,  delivering  the 
opinion  of  the  court,  said:  "  It  is  no  answer 
in  a  proceeding  on  the  part  of  the  public  to 
forfeit  its  charter.  Inability  to  perform  its 
functions,  no  matter  what  the  reason,  is  one 
of  the  most  potent  grounds  for  forfeiture." 

An  inability  through  misfortune  to  answer 
the  design  for  which  the  body  politic  was  in- 
stituted is,  nevertheless,  a  cause  of  forfeiture. 
People  V.  Bristol,  etc..  Turnpike  Road  Co.,  23 
Wend.  (N.  Y.)  237. 

Under  a  statute  which  provided  for  a  disso- 
lution of  a  corporation  whenever  it  appeared 
that  a  corporation  had  abandoned  the  business 
for  which  it  was  organized,  it  was  contended 
in  Hart  v.  Boston,  etc.,  R.  Co.,  40  Conn.  539, 
that  as  the  acts  or  omissions  of  the  corporation 
in  such  respect  had  been  forced  upon  it  by 
a  power  which  it  had  no  means  of  resist- 
ing, there  had.  therefore,  been  no  voluntary 
abandonment  of  corporate  business,  and  no 
voluntary  neglect  to  do  the  corporate  acts  re- 
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nonuse  or  abuse  of  its  franchises  that  the  state  has  incorporated  a  rival  cor- 
poration, and  is  in  part  managing  it  and  largely  profiting  by  it,  whereby  the 
revenues  of  the  first  company  are  so  far  lessened  that  it  is  unable  to  comply 
with  its  charter  more  fully  than  it  has  done.' 

(c)  Doctrine  that  Nonuser  or  Misuser  Must  Be  Wilful  or  Intentional.  —  It  is  held  that  in 
order  to  warrant  a  judgment  of  forfeiture  of  corporate  franchises  for  nonuser 
or  misuser,  the  act  relied  on  must  have  been  wilful  or  intentional.*    Or,  as  it 


quired.  But  Park,  J.,  delivering  the  opinion 
of  the  court,  said;  "The  error  of  the  re- 
spondents consists  in  confounding  the  aban- 
donment of  their  business  with  the  causes  that 
may  have  compelled  it.  Abandonment  con- 
sists in  a  great  measure  of  intent,  and  is  al- 
ways voluntary,  whether  the  causes  which 
induce  it  are  within  the  control  of  a  party  or 
not." 

1.  Washington,  etc..  Turnpike  Co.  v.  Mary- 
land, 3  Wall."(U.  S.)  2IO. 

2.  Rule  that  Nonuser  or  Misuser  Must  Be  Wil- 
ful or  Intentional  —  Arkansas.  —  Darnell  v. 
State,  48  Ark.  321. 

Iowa. — State  v.  Omaha,  etc.,  R.,  etc.,  Co., 

91  Iowa  517. 

Michigan.  —  Atty.  Gen.  v.  Erie,  etc.'R.  Co., 
55  Mich.  22. 

Mississippi.  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602. 

Missouri.  —  State  v.  Societe  Republicaine, 
etc.,  9  Mo.  App.  114. 

Ohio.  —  State  v.  Seneca  County  Bank,  5 
Ohio  St.  171. 

Pennsylvania.  —  Com.  v.  New  York,  etc., 
Coal,  etc.,  Co.,  10  Pa.  Co.  Ct.  Rep.  129. 

Vermont.  — See  State  v.  Essex  Bank,  8  Vt. 
489. 

Wisconsin.  —  State  v.  Janesville  Water  Co., 

92  Wis.  496. 

Where  an  act  or  omission  is  not  made  by 
statute  a  cause  of  forfeiture,  irrespective  of  its 
intent  or  character,  such  act  cannot  be  made 
the  basis  of  an  action  to  forfeit  the  charter  of 
a  corporation,  unless  it  is  intentional  or  volun- 
tary, or  is  such  neglect  as  indicates  an  in- 
difference to  the  demands  of  public  duty,  or  so 
material  a  disobedience  of  law  as,  within 
established  rules,  would  warrant  a  judgment 
of  dissolution.  People  v.  Atlantic  Ave.  R. 
Co.,  T25  N.  Y.  513,48  Am.&  Eng.  R.  Cas.  688, 
affirming  57  Hun  (N.  Y.)  378. 

Misuser  or  Nonuser  Long  Continued,  Wilful,  and 
Persistent.  —  A  judgment  of  dissolution  may 
be  rendered  in  any  case  of  misuser  or  nonuser 
of  the  corporate  franchises  of  an  association, 
whenever  such  misuser  or  nonuser  has  been 
long  continued,  wilful,  and  persistent.  State 
V.  Pipher,  28  Kan.  127. 

Dissolution  for  Inability  of  Corporation,  for  Any 
Cause,  to  Fulfil  the  Ends  of  Its  Creation.  —  The 
statement  in  the  text  is  doubtless  true,  as  a 
general  principle;  but  in  announcing  the  rule, 
the  fact  that  an  inability  to  fulfil  the  ends  of 
its  creation  from  any  cause  will  warrant  a 
judgment  of  forfeiture  of  corporate  franchises 
should  not  be  forgotten.  See  opinion  of 
Cowen,  J.,  in  People  v.  Bristol,  etc.,  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  236.  And  see 
infra,  this  subdivision.  Insolvency  as  a  Ground 
of  For feiturc. 

Must  Be  Something  More  than  Accidental  Negli- 
gence, Excess,  or  Mistake.  —  In  order  to  afford 


ground  for  the  forfeiture  of  the  charter  of  a 
corporation,  there  must  in  general  be  some 
wrong  resulting  from  wilful  abuse  or  improper 
neglect;  something  more  than  accidental  neg- 
ligence, excess  of  power,  or  mistake  in  the 
mode  of  exercising  an  acknowledged  power. 
Turley,  J.,  in  State  v.  Merchants  Ins.,  etc., 
Co.,  8  Humph.  (Tenn.)  254.  See  also  State  v. 
Columbia,  etc..  Turnpike  Co.,  2  Sneed  (Tenn.) 
254- 

In  the  case  of  State  v.  Columbia,  etc..  Turn- 
pike Co.,  2  Sneed  (Tenn.)  254,  it  was  held  that 
an  information  and  scire  facias  thereon  against 
a  corporation,  seeking  a  forfeiture  of  its  fran- 
chises for  a  noncompliance  with  its  charter, 
must  aver  the  alleged  nonfeasance,  misfeas- 
ance, or  malfeasance  to  have  been  wilful  on 
the  part  of  the  corporation. 

The  violations  of  its  charter  on  the  part  of  a 
corporation  which  will  work  a  forfeiture  of  its 
franchises  must  be  something  more  than  acci- 
dental negligence,  or  excess  of  power,  or  mere 
mistake  in  the  mode  of  exercising  an  acknowl- 
edged power;  and  though  a  single  act  of  wil- 
ful misfeasance  may  be  a  ground  of  forfeiture, 
yet  a  specific  act  of  nonfeasance,  not  contrary 
to  particular  requisitions  of  the  charter,  nor 
committed  wilfully,  nor  producing  nor  tend- 
ing to  produce  mischievous  consequences  to 
any  one,  will  not  be  a  ground  of  forfeiture. 
State  V.  Pawtuxet  Turnpike  Corp.,  8  R.  I. 
182. 

Sale  by  Toll-road  Company  of  Portion  of  Boad  — 
Neglect  to  Repair  Part  Sold.  —  On  the  trial  of  an 
information  in  the  nature  of  a  quo  warranto,  it 
appeared  that  a  turnpike  corporation  conveyed 
a  portion  of  its  road  to  other  persons,  and  since 
that  time  ceased  to  keep  that  portion  of  the 
road  in  repair,  as  required  by  its  charter.  The 
court  held  that  this  was  a  breach  of  a  material 
condition,  the  maintenance  of  the  road  in  a 
condition  for  public  travel  being  the  prime  ob- 
ject to  be  attained  by  the  creation  of  this  cor- 
poration. State  V.  Pawtuxet  Turnpike  Corp., 
8  R.  I.  1S2. 

Consolidation  by  Advice  of  Counsel  —  Void  Con- 
solidation. —  Where  a  duly  organized  turnpike 
company,  acting  under  the  advice  of  counsel, 
effected  a  consolidation,  under  one  manage- 
ment, of  its  propertv  and  franchises  with  the 
property  and  franchises  of  another  company, 
and  the  common  management  acted  for  more 
than  twelve  years  without  question  by  the 
state,  when  by  legal  proceedings  the  consoli- 
dation was  declared  void,  and  each  company 
thereupon  resumed  control  of  its  own  property 
and  the  exercise  of  its  own  franchises,  it  was 
held,  in  an  information  in  the  nature  of  a  quo 
warranto  against  the  first  company,  instituted 
more  than  a  year  after  the  resumption  of  its 
own  franchises,  that  no  ground  of  forfeiture 
had  occurred.  State  v.  Crawfordsville,  etc.. 
Turnpike  Co.,  102  Ind.  283. 
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has  been  said,  to  work  a  forfeiture,  there  should  be  something  wrong,  and  not 
only  a  wrong,  but  one  arising  from  wilful  abuse  or  improper  neglect.  There 
must  be  more  than  accidental  negligence,  or  a  mere  mistaken  excess  of  power, 
or  a  mistake  in  the  mode  of  exercising  an  acknowledged  power.  There  must 
be  an  abuse  of  trust  somewhat  of  such  a  nature  as  would  render  a  trustee  liable 
to  forfeit  his  station,  on  the  complaint  of  his  cestui  que  trust,  if  the  question 
stood  on  the  relation  between  them.* 

Corrupt  Motive  Not  Essential.  —  But  in  the  case  of  alleged  nonuscr  it  is  not  neces- 
sary, to  work  a  forfeiture,  that  the  neglect  or  refusal  to  perform  the  duties 
enjoined  should  proceed  from  a  corrupt  or  bad  motive;  it  is  enough  that  the 
duties  be  knowingh'  neglected  or  designedly  omitted.* 

Violation  of  Express  Provision.  —  And  indeed  it  seems  that  any  violation  of  an 
express  provision  of  a  charter  is  considered  a  knowing  and  therefore  an  inten- 
tional violation,  for  which  a  forfeiture  and  dissolution  may  be  adjudged.' 

But  a  Mere  Intent  to  Violate  a  Charter  is,  of  course,  in.sufficient  to  warrant  a  judg- 
ment of  forfeiture.'* 

(d)  Effect  of  Subsequent  Good  Behavior.  —  When  a  misuser  of  its  franchises  has  once 
been  committed  by  a  corporation,  or  there  has  occurred  a  breach  of  the  duties 
enjoined  upon  it  as  a  condition  of  its  creation  and  continued  existence,  mere 
subsequent  good  behavior  in  those  respects  will  not  legally  atone  for  the  cause 
of  forfeiture.*    Thus,  where  a  plank-road  company  suffered  portions  of  its  road 


Construction  of  "  Wilful  and  Malicious  "  under 
Statute.  —  The  sixth  section  of  the  Nf-w  York 
Act  of  March  2S,  1854,  in  relation  to  plank- 
road  companies,  provided  that  no  act  or  omis- 
sion on  the  part  of  any  such  company  or  of  its 
stockholders  or  officers  should  work  a  forfeit- 
ure of  its  corporate  povveror  franchises,  unless 
the  same  was  "  wilful  and  malicious."  This 
act  was  construed  to  mean  no  more  than  that 
mere  negligence,  single  acts  of  nonfeasance, 
or  omissions  proceeding  from  inadvertence 
and  without  design,  were  forgiven  by  the  legis- 
lature; and  it  was  held  that  in  constructing  its 
road  of  a  less  width  than  the  law  commands, 
and  in  subsequently  abandoning  portions 
thereof  and  allowing  the  same  to  become  im- 
passible without  legal  justification,  the  corpo- 
ration acts  deliberately,  and  with  design  to  do 
what  it  has  no  right  to  do;  and  such  acts,  not- 
withstanding the  statute  referred  to,  will  work 
a  forfeiture  of  the  charter.  People  Fishkill, 
etc..  Plank  Road  Co.,  27  Barb.  (N.  Y.)  447. 

1.  Covven,  J.,  in  People  v.  Bristol,  etc.. 
Turnpike  RoaJ  Co.,  23  Wend.  (N'.  Y.)  236. 

Bight  of  State  to  Waive  Breach  of  Charter  — 
Duty  to  Waive  Where  Act  Has  Not  Been  Wilful. 
—  In  the  case  of  Central,  etc.,  R.  Co.  v.  Peo- 
ple, 5  Colo.  39,  it  was  said  that  the  state  may 
waive  the  right  to  insist  upon  the  forfeiture  of 
corporate  franchises  when  a  case  of  forfeiture 
has  occurred,  and  that  it  is  generally  its  duty 
to  do  so  when  the  breach  of  the  charier  provi- 
sions is  not  wilful. 

2.  People  V.  Kingston,  etc.,  Turnpike  Road 
Co.,  23  Wend.  fN.  Y.)  193,  35  Am.  Dec.  551. 

3.  Corporation  Presumed  to  Know  the  Law 
under  Which  It  Was  Organized.  —  Where  one  of 
the  grounds  of  alleged  forfeiture  was  that 
excessive  loans  had  been  made  to  directors  in 
violation  of  the  act  of  incorporation,  it  was 
urged  in  argument  that  it  should  have  been 
averred  that  the  bank  or  its  directors  had 
knowingly  violated  the  section  of  the  act  im- 
po'iing  the  restriction.  It  was  held,  however, 
that  the  corporation  must  be  "  presumed  to 


know  the  law  under  which  it  was  organized, 
and  by  virtue  of  which  alone  it  has  its  being. 
In  respect  to  natural  persons,  and  in  proceed- 
ings of  a  penal  character,  ignorance  of  the  law 
excuseth  no  one,  for  all  are  presumed  to  know 
the  law;  and  the  '  same  presumptions  are  ap- 
plicable to  corporations  as  to  natural  per- 
sons.' "  Brinkerhoff,  J.,  in  State  v.  Seneca 
County  Bank,  5  Ohio  St.  178.  And  see  State 
-I.  Equitable  Loan,  etc..  Assoc.,  142  Mo. 
325. 

In  the  opinion  of  Black,  J.,  in  Erie,  etc.,  R. 
Co.  V.  Casey,  26  Pa.  St.  303,  any  positive  vio- 
lation of  a  charter  which  might  be  avoided  is 
a  wilful  misuse  or  abuse  of  it.  And  see  Com. 
V.  SturtevatU,  182  P;i.  St.  323. 

4.  Mere  Intent  to  Violate.  —  State  v.  Beck,  81 
Ind.  500;  State  v.  Martin,  51  Kan.  462;  Com. 
V.  Pittsburg,  etc..  R.  Co.,  58  Pa.  St.  26. 

The  Question  Whether  Incorporators  Intend  in 
good  faith  to  carry  out  the  purjioses  of  their 
organization  cannot  be  raised  by  quo  war- 
ranto.   State  v.  Beck,  81  Ind.  500. 

Intent  to  Neglect  Public  Duties.  —  An  aver- 
ment in  a  proceeding  to  enforce  the  forfeiture 
of  the  charter  of  a  railroad  corporation  that 
the  defendant  intends,  at  some  future  time,  to 
neglect  its  duties  to  the  public  is  not  sufficient 
to  warrant  a  judgment.  State  v.  Martin,  51 
Kan.  462. 

5.  Subsequent  Good  Behavior  Not  Legal  Atone- 
ment—  AUihaina.  ■ —  Capital  City  Waier  Co.  v. 
State,  105  Ala.  406. 

Alicliioaii.  —  People  v.  Pontiac  Bank,  12 
Mich.  527. 

Minut'sota.  —  State  v.  American  Sav.,  etc.. 
Assoc.,  64  Minn.  349. 

Mississippi.  —  Planters'  Bank  :.  State,  7 
Smed.  &  M.  (Miss.)  163. 

Xt-ui  York. — People  V.  Hillsdale,  etc..  Turn- 
pike Road  Co.,  23  VVend.  (N.  Y.)  258;  People  v. 
Fishkill,  etc..  Plank  Road  Co.,  27  Barb.  (X.  Y.) 
447- 

Pennsylvanid.  —  Erie,  etc.,  R.  Co.  -■.  Casey, 
26  Pa.  St.  302. 
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to  become  impassable  and  dangerous,  and  thereby  incurred  liability  to  a  for- 
feiture of  its  charter,  it  was  held  that  subsequent  repairs  would  not  constitute 
a  defense  to  an  action  to  enforce,  for  the  reason  stated,  a  forfeiture  of  the 
charter  of  the  corporation.' 

Judicial  Discretion.  —  But  in  several  instances,  where  the  question  of  forfeiture 
was,  under  the  circumstances,  a  matter  of  judicial  discretion,  courts  have,  it 
would  seem,  looked  to  the  fact  of  subsequent  compliance  or  performance,  and 
given  weight  to  such  considerations  in  the  rendering  of  their  judgments.* 

(4)  Insolvency  as  a  Grotmd  of  Forfeiture.  —  Insolvency  may  be  a  sufficient 
ground  for  a  judgment  of  forfeiture  where,  as  a  result,  the  corporation  is 
unable  to  exercise  its  franchises.*  But  the  mere  fact  of  insolvency  at  any 
particular  time  is  insufficient,  for  the  corporation  might  become  subsequently 
solvent.  *    Long-continued  insolvency,  however,  beyond  hope  of  redemption, 


South  Carolina.  —  State  v.  State  Baqjc,  i 
Spears  L.  (S.  Car.)  433. 

Tennessee. — State  v.  Nonconnah  Turnpike 
Co.,  I  Tenn.  Cas.  511. 

In  the  case  of  People  v.  Hillsdale,  eti.. 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  258, 
Covven,  J.,  said:  "  Where  a  cause  of  forfeiture 
has  once  arisen,  whether  from  nonfeasance  or 
otherwise,  no  case  nor  dictum  can  be  found 
that  it  shall  be  legally  atoned  for  by  subse- 
quent good  behavior." 

Suspension  of  Specie  Payments  —  Effect  of  Re- 
sumption.—  Where  the  suspension  of  specie 
paymenis  by  a  banking  corporation  is  held  a 
cause  of  forfeiture,  a  resumption  of  such  pay- 
ments after  a  suspension  will  not  cure  the 
ground  of  forfeiture  previously  constituted. 
State  V.  State  Bank,  i  Spears  L.  (S.  Car.)  433. 

1.  People  V.  Fishkill,  etc..  Plank  Road  Co., 
27  Barb.  (N.  Y.)  447. 

2.  Judicial  Discretion.  —  In  the  case  of  Matter 
of  Franklin  Tel.  Co.,  iig  Mass.  447,  which  was 
an  action  under  a  statute  authorizing  the  dis- 
solution of  a  corporation  "  for  reasonable 
cause,"  it  was  held  to  be  no  ground  for  the 
dissolution  of  a  telegraph  company  that  it  had 
leased  its  line  to  another  company  at  a  less 
rent  than  it  might  have  obtained,  fraudulently 
intending  to  give  the  benefit  of  the  lease  to  the 
second  company,  in  which  the  majority  in  in- 
terest of  the  stockholders  of  the  first  company 
were  also  interested,  where  after  the  filing  of 
the  petition  for  dissolution  the  lease  was  can- 
celed by  a  vote  of  the  directors  of  both  com- 
panies. In  this  case  the  fact  of  the  cancellation 
of  the  lease  was  made  to  appear  by  supple- 
mental answer.  In  reaching  its  decision  the 
court  said  in  effect  that  as  the  only  injury 
alleged  as  a  sufficient  reason  for  the  dissolu- 
tion had  ceased  to  exist,  no  dissolution  would 
be  decreed. 

And  in  In  re  Equity  Gas- Light  Co.,  (Supreme 
Ct.)  10  N.  Y.  Supp.  801,  leave  to  bring  an 
action  to  annul  a  charter  for  nonuser  was  de- 
nied where  such  an  action  had  previously  been 
brought  and  discontinued,  since  which  time  the 
corporation  had  increased  its  capital  and 
made  contracts  for  the  completion  of  its 
works. 

And  where,  in  a  statutory  proceeding  by 
bank  commissioners  for  the  dissolution  of  a 
bank,  on  the  ground  that  it  was  "  so  manag- 
ing its  concerns  that  the  public,  or  those  hav- 
ing funds  in  its  custody,  are  in  danger  of  being 
defrauded    thereby,"    it    appeared    that  the 


"  dangerous  "  condition  of  the  bank  was  owing 
to  the  mismanagement  of  a  former  board  of 
managers  and  body  of  stockholders,  to  whom 
a  new  hoard,  and  in  part  a  new  body,  had  suc- 
ceeded, with  the  approval  of  the  commissioners, 
with  a  view  of  retrieving  the  condition  of  the 
bank,  the  court  would  not,  it  was  held,  decree 
dissolution  on  the  ground  of  past  mismanage- 
ment, where  the  present  management  was  pur- 
suing the  course  marked  out  for  it  by  the  com- 
missioners, unless,  indeed,  in  a  plain  case  of 
complicity  or  of  gross  ignorance  or  dereliction 
of  duty  on  the  part  of  the  commissioners. 
Bank  Com'rs  v.  Rhode  Island  Cent.  Bank,  5 
R.  I.  12. 

3.  Insolvency^ — United  States.  —  Chicago  L. 
Ins.  Co.  V.  Needles,  113  U.  S.  574;  Nimmons 
V.  Tappan,  2  Sweeny  (N.  Y.)  659. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  596,  41  .\m.  Dec.  109. 

Illi>wis.  —  St.  Louis,  etc..  Coal,  etc.,  Co.  v. 
Sandoval  Coal,  etc.,  Co.,  116  111.  170. 
Indiana.  —  State  i'.  Bailey,  19  Ind.  452. 
iVew  York.  —  People  v.  Excelsior  Gaslight 
Co.,  3  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  137; 
Barclay  v.  Talman,  4  Edw.  Ch.  (N.  Y.)  129; 
People  V.  Hudson  Bank,  6  Cow.  (N.  Y.)  217. 
And  see  People  v.  Northern  R.  Co.,  53  Barb. 
(N.  Y.)  98. 

Ohio.  —  State  v.  Seneca  County  Bank,  5 
Ohio  St.  171. 

Tennessee.  —  O'Connor  v.  Knoxville  Hotel 
Co.,  93  Tenn.  708. 

See  generally  the  title  Insolvency  and 
Bankruptcy. 

The  Sale  by  an  Incorporated  Bank  of  Its  Prop- 
erty, so  as  to  disable  it  from  resuming  banking 
operations  which  had  been  suspended,  is  a 
cause  of  forfeiture  of  its  charter.  State  v. 
Commercial  Bank,  33  Miss.  474. 

Assignment  for  Benefit  of  Creditors.  —  An 
assignment  by  a  bank  of  its  assets  to  trustees 
for  the  benefit  of  creditors  does  not  of  itself 
amount  to  a  dissolution  of  a  corporation  or  a 
surrender  of  its  franchises.  It  may,  however, 
place  it  out  of  the  power  of  the  bank  to  com- 
ply with  the  terins  of  its  charter  and  fulfil  the 
purposes  and  perform  the  conditions  upon 
which  its  franchises  were  granted,  and  thus 
prove  a  ground  of  forfeiture  for  nonuser. 
State  V.  Commercial  Bank,  13  Smed.  &  M. 
(Miss.)  569,  53  Am.  Dec.  106. 

4,  State  V.  Bailey,  16  Ind.  46,  79  Am.  Dec. 
405;  State  V.  Bailey,  19  Ind.  452;  People  v. 
Hudson  Bank,  6  Cow.  (N.  Y.)  217. 
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would  be  a  sufficient  ground  of  forfeiture.' 

(5)  Suspension  of  Specie  Payments  by  Banking  Corporation.  —  A  refusal  by 
an  incorporated  bank  to  redeem  its  issues  in  specie  has  been  held  a  sufficient 
cause  for  a  forfeiture  of  its  charter,  though  there  was  no  express  provision 
therein  requiring  redemption  in  specie.'-'  But,  it  has  been  said,  "cases  might 
arise  in  which  the  suspension  of  specie  payments  might  become  necessary,  and 
by  which  alone  the  objects  of  the  grant  could  be  preserved;  but  in  such  cases 
the  necessity  must  be  shown  to  be  inevitable,  and  a  resumption  of  specie  pay- 
ments must  be  resorted  to  as  speedily  as  practicable,  and  the  moment  that 
necessity  has  ceased  to  exist. "  '    Where  it  was  provided  that  upon  suspension 


Mere  Fact  of  Insolvency  at  Any  Particular  Time. 

—  The  mere  fact  of  insolvency  at  any  particu- 
lar time  is  insufficient,  for  a  corporation  may 
become  subsequently  solvent.  "  It  ought  to 
appear  affirmatively,"  said  Woodvvorth,  J.,  in 
People  V.  Hudson  Bank,  6  Cow.  (N.  Y.)  217, 
"that  the  insolvency  continued ;  or,  if  it  did 
not  continue,  then  that  the  defendants  subse- 
quently became  solvent,  and,  notwithstanding, 
ceased  to  exercise  the  franchises  granted." 

A  Merely  "  Unprosperous  "  Condition  as  Ground 
of  Forfeiture.  —  The  court  will  not  decree  dis- 
solution of  a  religious  corporation,  and  the  dis- 
tribution of  its  property  held  in  trust  for 
building  and  maintaining  a  church  for  public 
worship,  among  its  members,  against  the  pro- 
test of  a  minority,  upon  the  proof  simply  that 
the  society  is  in  an  unprosperous  condition, 
and  that  it  may  be  inexpedient  to  continue 
to  occupy  the  present  church  edifice  as  a  place 
of  public  worship.  Matter  of  New  South 
Meeting-Hous2,  13  Allen  (Mass.)  504. 

The  Conduct  of  a  "Losing  Business."  —  In  the 
cass  of  Pratt  v.  Jewett,  9  (jray  (Mass.)  34, 
where  a  petition  to  have  a  corporation  dis- 
solved was  filed  by  a  majority  of  the  members 
of  a  corporation,  but  the  representatives  of  a 
minority  of  the  stock,  it  was  made  to  appear 
that  one  Jewett,  the  owner  of  a  controlling  in- 
terest in  the  stock,  had  for  many  years  con- 
trolled the  election  of  officers  and  elected 
himself  agent  and  clerk;  that  he  had  run  the 
business  to  suit  himself,  regardless  of  the 
wishes  and  interest  of  the  petitioners;  that 
under  his  control  the  corporation  had  been 
doing  a  losing  business  for  many  years,  but 
that  said  Jewett  refused  to  make  any  change 
in  the  business,  or  to  purchase  the  shares  of 
the  petitioners;  that  by  proper  management, 
the  business  might  be  made  a  source  of  profit, 
instead  of  loss.  But  the  court  held  that  such 
circumstances  would  not  warrant  a  judgment 
of  dissDlution. 

Insolvency  under  Statutes.  —  By  statute  in 
some  states  insolvency  has  been  made  per  sf  a 
ground  for  dissolution;  and  this,  where  so 
provided,  though  the  insolvency  be  merely 
technical,  or  statutory,  rather  than  actual. 
See  Civ.  Code  Cal.,  §  601;  State  Invest.,  etc., 
Co.  V.  Superior  Ct.,  101  Cal.  150. 

But  even  under  a  statute  providing  that  a 
corporation  shall  be  dissolved  when  it  shall 
have  remained  insolvent,  or  neglected  or  re- 
fused to  pay  its  notes  or  evidences  of  debt,  or 
suspended  its  business  for  one  year,  a  mere 
present  inability  to  discharge  accruing  obliga- 
tions has  been  held  not  a  sufficient  cause  for 
dissolution.  Denike  v.  New  York,  etc.,  Lime, 
etc.,  Co.,  80  N.  Y.  599. 


By  statute  in  AV-i'  Vori-  it  is  provided  that  if 
it  appears  to  the  superintendent  of  insurance 
that  the  assets  of  a  mutual  company  are  in- 
sufficient, notice  shall  be  given  to  its  officers 
to  make  good  the  deficiency,  and  if  this  be  not 
supplied  within  a  certain  time  after  notice,  the 
corporation  shall  be  subject  to  dissolution. 
See  Laws  1892,  c.  690,  §  43;  People  v.  Equi- 
table Mut.  F.  Ins.  Co.,  12  Misc.  Rep.  (N.  Y.  C. 
PI.)  556. 

1.  State  2:  Real  Estate  Bank,  5  Ark.  596,  41 
Am.  Dec.  109. 

2.  Suspension  of  Specie  Payments  by  Bank.  — 
People  V.  Dubois,  18  111.  334;  Vincennes 
Bank  v.  State,  i  Blackf.  (Ind.)  267;  Commer- 
cial Bank  ^^  State,  6  Smed.  &  M.  (Miss.)' 
621;  State  V.  Charleston  Bank,  2  McMuU. 
L.  (S.  Car.)  439;  State  v.  State  Bank,  i  Spears 
L.  (S.  Car.)  446;  Townsend  z'.  Racine  Bank,  7 
Wis.  185.  And  see  Planters'  Bank  State,  7 
Smed.  &  M.  (Miss.)  163.  See  also  the  case  of 
State  V.  New  Orleans  Gas  Light,  etc.,  Co.,  2 
Rob.  (La.)  531,  which  was  decided  after  the  Act 
of  1839,  reciting  that  such  banks  is  had  there- 
tofore by  a  suspension  of  specie  payments  ren- 
dered themselves  liable  to  a  forfeiture  of  their 
charters  '  should  be  reinstated  in  all  the  pow- 
ers, rights,  and  privileges  conferred  upon  them 
by  their  respective  charters,  *  *  *  to  the 
same  extent  as  if  no  forfeiture  had  ever  ex- 
isted; provided  that  this  act  shall  not  be  so 
construed  or  understood  as  to  authorize  any 
future  suspension  by  any  of  the  banks  of  the 
payment  of  their  obligations  in  specie."  Un- 
der this  act  it  was  held  that  no  hank  could 
suspend  specie  payments,  even  for  a  day, 
without  exposing  lis  charier  to  forfeiture. 

Waiver  of  Eight  to  Demand  Specie  Payments.  — 
And  in  this  same  case  (State  v.  New  (Orleans 
Gas  Light,  etc.,  Co.,  2  Rob.  (La.)  529)  it  was 
held  that,  under  the  third  section  of  the  Act  of 
March  14,  1839,  requiring  the  banks  in  the  city 
of  New  Orleans  to  pay  in  gold  and  silver  the 
balances  due  each  other  every  Monday,  it  was 
competent  for  the  persons  in  whose  favor  this 
stipulation  was  made  to  waive  the  right;  and 
that  if  this  was  done,  the  state  could  not  com- 
plain without  showing  some  injury  therefrom 
to  the  community  at  large. 

3.  Lacy.  J.,  in  State  7'.  Real  Estate  Bank,  5 
Ark.  596,  41  Am.  Dec.  109.  See  also  Slate  -•. 
Commercial  Bank,  13  Smed.  &:  M.  (Miss.)  578, 
53  Am.  Dec.  106. 

Refusal  to  Redeem  in  Specie  under  Particular 
Statute,  —  Under  an  act  wiiich  provided  that 
the  holder  of  banknotes  might,  after  waiting 
twenty  days  from  the  refusal  of  a  bank  to  pay 
its  notes,  subject  the  bank,  in  a  proceeding  by 
the  bank  commissioners,  to  a  forfeiture  of  its 
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of  specie  payments  suits  might  be  instituted  against  the  stockholders  of  the 
bank  as  well  as  against  the  corporation  itself,  it  was  held  that  the  legislature 
did  not  intend  a  suspension  of  specie  payments  to  constitute  a  ground  of  for- 
feiture of  the  charter,  and,  consequently,  that  no  forfeiture  for  such  cause 
would  be  adjudged.*  And  likewise,  where  suspension  of  specie  pa3'ments  was 
not  made  an  express  cause  of  forfeiture,  and  it  was  provided  by  statute  that 
in  such  event  the  holders  of  the  obligations  of  the  bank  should  be  entitled  to 
demand  and  receive  a  certain  rate  per  centum  damages,  it  was  held  that  sus- 
pension of  specie  payments  would  not  warrant  a  judgment  of  forfeiture  unless 
continued  long  enough  to  constitute  an  entire  nonuser  of  the  corporate 
franchises.* 

c.  Cause  oi*'  Forfeiture  Must  Be  Judicially  Ascertained  and 
Judgment  Rendered  —  General  Eule.  —  Although  a  corporation  has  been  guilt)' 
of  such  acts  or  omissions  as  constitute  a  cause  of  forfeiture,  under  the  provis- 
ions or  requirements  of  the  charter,  express  or  implied,  in  order  for  an  actual 
forfeiture  of  the  charter  and  a  dissolution  of  the  corporation  to  result,  the  cause 
of  forfeiture  must  be  judicially  ascertained  to  exist  and  a  judgment  rendered 
accordingly.^ 


privileges,  it  was  held  that  to  authorize  the 
commissioners  to  proceed  in  such  a  case  it  is 
not  sufficient  that  the  notes  should  have  been 
merely  presented  once  for  payment,  but  such 
notes  must  either  be  left  at  the  bank  or  an 
agency  thereof  for  twenty  days,  or  must  be 
presented  a  second  time  for  payment  after  the 
expiration  of  twenty  days  from  the  time  of 
their  first  presentation.  Bank  Com'rs  v. 
James  Bank,  9  Paige  (N.  Y.)  457. 
.  1,  State  7j.  Tombeckbee  Bank,  2  Stew.  (Ala.) 
30. 

2.  Where,  in  the  charter  of  a  banking  cor- 
poration, there  was  no  express  provision  of 
forfeiture  for  suspension  of  specie  payments, 
it  was  held  that  a  stipulation  to  the  effect  that 
upon  the  suspension  of  specie  payments  or  re- 
fusal to  pay  any  of  the  bank's  notes  or  obliga- 
tions, in  current  money  of  the  United  States, 
the  person  having  the  right  to  demand  such 
payment  should  be  entitled  to  recover  damages 
at  the  rate  of  ten  per  cent,  per  annum  was  the 
only  penalty  which  the  legislature  intended  for 
such  an  act.  The  court  said,  in  this  connec- 
tion, that  it  was  a  settled  rule  of  construction 
that  an  express  covenant  would  do  away  with 
the  effect  of  an  implied  covenant.  State  v. 
Real  Estate  Bank,  5  Ark.  602,  41  Am.  Dec. 
105.  See  also  State  v.  Commercial  Bank,  10 
Ohio  540.  Compart!  I'eople  v.  Washington 
Bank,  6  Cow.  (N.  Y.)  216. 

3.  Judgment  of  Forfeiture  Necessary  —  General 
Eule  —  Eni^land.  —  Rex  v.  Amery,  2  T.  R.  515; 
Colchester  v.  Seaber,  3  Burr.  1866;  Smith  v. 
Case,  4  Mod.  53. 

Canada.  —  Brooke  v.  Upper  Canada  Bank,  4 
Ont.  Pr.  Rep.  162. 

United  States.  —  Terrett  v.  Taylor,  9  Cranch 
(U.  S.)  51. 

Alabama.  —  Duke  v.  Cahawba  Nav.  Co.,  16 
Ala.  372;  Harris  v.  Nesbit,  24  Ala.  398. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  109;  Hammett  v.  Little 
Rock,  etc.,  R.  Co.,  20  Ark.  204;  West  v.  Caro- 
lina L.  Ins.  Co.,  31  Ark.  476;  Blackwell  v.  State, 
36  Ark.  178;  Searcy  v.  Yarnell,  47  Ark.  269. 

California.  —  Sullivan  v.  Triunfo  Gold,  etc., 
Min.  Co.,  39  Cal.  459;  People  v.  Los  Angeles 
Electric  R  Co.,  91  Cal.  338. 
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Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45;  Spencer  v. 
Champion.  9  Conn.  543;  Evarts  v.  Killing- 
worth  Mfg.  Co.,  20  Conn.  458. 

Delaware.  —  Wilmington,  etc.,  R.  Co.  v. 
Downward,  (Del.  1888)  14  Atl.  Rep.  720. 

Illinois.  —  Bruffelt  v.  Great  Western  R.  Co., 
25  111.  353- 

Jndiafia.  ■ —  State  v.  Vincennes  University,  5 
Ind.  80;  Brookville,  etc.,  Turnpike  Co.  v. 
McCarty,  8  Ind.  392,  65  Am.  Dec.  768;  Stoops 
V.  Greensburgh,  etc.,  Plankroad  Co.,  10  Ind. 
47;  Harts ville  University  v.  Hamilton,  34  Ind 
506;  Lawrence  County  v.  Hall,  70  Ind.  469; 
Baker  v.  Neff,  73  Ind.  68;  State  v.  Gordon,  87 
Ind.  171 ;  State  v.  Woodward,  89  Ind.  lie,  46 
Am.  Rep.  160;  Hon  v.  State,  89  Ind.  249; 
Williamson  v.  Kokomo  Bldg.,  etc..  Assoc.,  89 
Ind.  389;  Logan  v.  Vernon,  etc.,  R.  Co.,  90 
Ind.  552;  Jussen  v.  Lake  County,  95  Ind.  567; 
Hasselman  v.  U.  S.  Mortgage  Co.,  97  Ind.  365; 
Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind. 
247;  North  V.  State,  107  Ind.  356;  Palmer  v. 
Logansport,  etc.,  Gravel  Road  Co.,  108  Ind. 
137;  Cincinnati,  etc.,  R.  Co.  v.  Clifford,  113 
Ind.  460;  Western  Plank  Road  Co.  v.  Central 
Union  Telephone  Co.,  116  Ind.  229;  John  v. 
Farmers',  etc..  Bank,  2  Blackf.  (Ind.)  367,  20 
Am.  Dec.  119;  Hasselman  v.  Japanese  Develop- 
ment Co.,  2  Ind.  App.  180. 

Louisiana.  —  Cux'ien  v.  Santini,  16  La.  Ann. 
27;  State  V.  New  Orleans  Gas  Light,  etc.,  Co., 
2  Rob.  (La.)  529. 

Maine.  —  Rollins  v.  Clay.  33  Me.  132;  Bap- 
tist Meeting-house  v.  Webb,  66  Me.  398. 

Maryland.  —  State  University  v.  Williams,  9 
Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72. 

Massachttsetts.  —  Com.  v.  Union  F.  &  M.  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dec.  50;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  (Mass.)  52, 
35  Am.  Dec.  292;  Knowlton  v.  Ackley,  8  Gush. 
(Mass.)  95. 

Michigan.  —  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457. 

Minnesota.  —  Minnesota  Cent.  R.  Co.  v.  Mel- 
vin,  21  Minn.  339;  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  246, 

Mississippi.  —  Bohannon  t.  Binns,  31  Miss. 
355. 
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Illustrations.  —  Thus,  though  a  statute  may  provide  that  where  a  franchise 
has  been  granted  to  a  street  railroad  work  on  the  road  must  be  begun  within 
one  year  from  the  date  of  the  grant  of  the  right  of  way,  and  finished  within 
three  years  thereafter,  and  that  a  failure  to  comply  with  such  provision  shall 
work  a  forfeiture  of  the  right  of  way  and  franchise,  the  right  of  way  and 
franchise  do  not  absolutely  cease  to  exist  at  the  end  of  the  period  named,  but 
a  judicial  declaration  of  forfeiture  is  necessary  to  such  result.*    But  where  a 


Missouri. — St.  Louis  Domicile,  etc..  Assoc. 
V.  Augustin,  2  Mo.  App.  123;  Staunton  Copper 
Min.  Co.  V.  Thurmond,  7  Mo.  App.  587;  Lucas 
Market  Sav.  Bank  v.  Goldsoll,  8  Mo.  App.  596. 

IVew  Hainpsliire.  —  Sevvall's  Falls  Bridge  v. 
Fisk,  23  N.  H.  171. 

New  York.  —  Matter  of  Reformed  Presb. 
Church,  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  476; 
People  V.  Manhattan  Co.,  g  Wend.  (N.  Y.)  351; 
Barclay  v.  Talman,  4  Edvv.  Ch.  (N.  Y.)  129; 
Rapallo,  J.,  in  Sturges  v.  Vanderbilt,  73  K.  Y. 
3Q0;  All  Saints'  Church  v.  Lovett,  i  Hall  (N. 
Y.)  igi ;  Slee  v.  Bloom,  5  Johns.  Ch.  (N.  Y.)  366; 
Wilde  V.  Jenkins,  4  Paige  (M.  Y.)48i;  Mickles 
V.  Rochester  City  Bank,  11  Paige  (N.  Y.)  118, 
42  Am.  Dec.  103;  Day  v.  Ogdensburgh,  etc., 
R.  Co.,  107  N.  Y.  129;  New  York  Marbled  Iron 
Works  V.  Smith,  4  Duer  (N.  Y.)  362;  Demarest 
V.  Flack,  128  N.  Y.  205;  People  v.  Ulster,  etc., 
R.  Co.,  128  N.  Y.  240;  Vernon  Soc.  v.  Hills,  6 
Cow.  (N.  Y.)23;  Kincaid  z/.  Dwinelie,  59  N.  Y. 
548;  Allen  V.  Clark,  66  Hun  (N.  Y.)  628,  21  N. 
Y.  Supp.  338. 

Ohio.  —  State  v.  Bryce,  7  Ohio,  pt.  ii.,  82; 
Circleville  Bank  v.  Rcnick,  15  Ohio  322;  State 
V.  Taylor,  25  Ohio  St.  279. 

Pennsylvania.  —  Mercur,  C.  J.,  in  Com.  v. 
Lykens  Water  Co.,  no  Pa.  St.  391;  Lehigh 
River  Bridge  Co.  v.  Lehigh,  etc.,  Coal  Co.,  4 
Rawle  (Pa.)  9;  Centre,  etc..  Turnpike  Road 
Co.  V.  McConaby,  16  S.  &  R.  (Pa.)  145. 

South  Carolina.  —  McKay  v.  Beard,  20  S. 
Car.  156;  State  v.  Spartanburg,  etc.,  R.  Co., 
(S.  Car.  1897)  28  S.  E.  Rep.  145. 

Tennessee.  —  State  v.  Butler,  15  Lea  (Tenn.) 
104;  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252. 

Texas.  —  Moseby  v.  Burrow,  52  Tex.  396; 
Galveston,  etc.,  R.  Co.  v.  State,  81  Tex.  572. 

Vermont.  —  Phelps,  J.,  in  Searsburgh  Turn- 
pike Co.  V.  Cutler,  6  Vt.  324. 

IVest  Viri^inia.  —  Moore  v.  Schoppert,  22  W. 
Va.  283;  Greenbrier  Lumber  Co.  v.  Ward,  30 
W.  Va.  43. 

Wisconsin.  —  Combes  v.  Keyes,  89  Wis.  311, 
46  Am.  St.  Rep.  839. 

And  see  Langhorne  v.  Richmond  City  R, 
Co.,  (Va.  1894)  19  S.  E.  Rep.  122.  See  also 
supra,  this  section,  Where  Kioht  of  Appeal 
Depends  upon  Ascertainment  oj  Matter  of  Fact; 
Ha/ppenin^  of  Condition  or  Contingency  Pre- 
scribed by  Charter;  Doctrine  under  Statutes 
Providing  Certain  Remedies  for  Creditors. 

In  2  Kent's  Com.  312,  it  is  said:  "  The  old 
and  well-established  principle  of  law  remains 
good  as  a  general  rule,  that  a  corporation  is 
not  to  be  deemed  dissolved  by  reason  of  any 
misuser  or  nonuscr  of  its  franchises  until  the 
default  has  been  judicially  ascertained  and  de- 
clared." 

Neither  the  corporate  existence  nor  any  of 
the  franchises  can  be  made  to  cease  or  tie  im- 
paired during  the  period  for  which  the  charter 
IS  granted,  except  by  judicial  proceedings,  in- 


stituted directly  against  the  company,  charg- 
ing a  forfeiture,  and  a  judgment  therein  by  a 
court  of  competent  jurisdiction.  Mclntire 
Poor  School  V.  Zanesville  Canal,  etc.,  Co.,  9 
Ohio  203. 

Doctrine  that  Forfeiture  Is  Exclusively  a  Judicial 
Proceeding. —  In  the  case  of  Bruffett  v.  Great 
Western  R.  Co.,  25  111.  353,  it  was  said  that 
the  power  to  determine  whether  a  charter  had 
been  forfeited  for  any  cause  was  a  judicial  one 
and  could  not  be  exercised  by  the  legislature. 
This  is  a  correct  statement  only  if  the  power  to 
declare  a  corporate  charier  forfeited  be  consid- 
ered as  distinct  from  the  legislative  right,  in 
certain  cases,  to  repeal  the  charter  upon  the 
happening  of  a  prescribed  condition.  If  there 
is  no  right  of  repeal  reserved  in  any  event, 
then  it  is  certainly  true  that  the  courts  alone 
have  the  power  to  declare  a  charter  forfeited. 
Where,  however,  the  legislature  has  the  right 
to  repeal,  revoke,  annul,  or  declare  forfeited 
(whatever  the  terms  used)  the  charter  of  a  cor- 
poration upon  the  happening  of  a  prescribed 
event,  no  judgment  of  a  court,  as  hereinbefore 
stated,  is  necessary.  It  may  be  true,  also, 
that  the  word  "  forfeited  "  is  most  frequently 
used  in  connection  with  the  judgment  of  a 
court.  But  the  statement  of  principle  as  con- 
tained in  Bruffett  v.  Great  Western  R.  Co.,  25 
lil.  353,  can  be  accepted  only  with  the  qualifi- 
cation indicated.  See  supra,  this  section. 
Whether  Charter  Provisions  Are  or  Are  A'ot 
Self-executing. 

Or,  stated  as  a  rule  and  exception,  it  is  only 
in  cases  of  corporations  in  whose  charters  no 
power  of  repeal  is  reserved,  and  a  forfeiture  is 
claimed  for  misuser  or  nonuser,  that  the  doc- 
trine of  a  necessity  for  a  judicially  declared 
forfeiture  applies.  It  has  no  application  to 
cases  of  a  deprivation  of  power  by  a  legislative 
repeal,  in  the  exercise  of  an  unconditional 
riglit  reserved.  See  opinion  of  Perkins,  j.,  in 
Wilson  7'.  Tesson,  12  Ind.  288. 

In  Great  Britain  the  Parliament,  in  theory, 
possesses  the  same  power  to  declare  a  forfeit- 
ure as  the  courts.  This  power,  however,  is 
rarely  exercised,  the  usual  proceeding  being 
by  quo  warranto  or  scire  facias.  See  opinion 
of  Wnlkcr,  J.,  in  Bruffett  v.  Great  Western  R. 
Co.,  25  III.  353. 

1.  Illustrations.  —  Santa  Rosa  City  R.  Co.  v. 
Central  St.  R.  Co.,  (Cal.  1S95)  38  Pac.  Rep. 
986. 

Where  the  charter  of  an  elevated  railroad 
company  provided  that  the  road  should  be 
completed  within  a  certain  time,  it  was  held 
that  a  delay  of  two  years  would  not  of  itself 
operate  to  dissolve  the  corporation,  but  that  a 
judicial  determination  was  necessary  for  the 
purpose.  Matter  of  Brooklyn  El.  R.  Co.,  125 
N.  Y.  434. 

A  corporation  is  not  dissolved  on  account  of 
a  violation  of  its  charter,  alihough  the  charter 
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plank-road  company  abandoned  a  highway  which  it  was  its  duty  to  keep  in 
repair,  and  neglected  further  to  exercise  its  franchise  of  taking  tolls,  it  was 
held  that  the  officers  of  the  public  had  the  right  to  take  possession  of  the  high- 
way without  any  judgment  of  forfeiture.* 

Juriadiction  of  Courts  of  One  State  as  to  Corporation  Created  by  Another  State.  —  The  courts 
of  one  state  have  no  authority  to  adjudge  a  forfeiture  of  franchises  and  disso- 
lution of  a  corporation  created  by  another  state.*  But  the  courts  of  one  state 
may,  of  course,  determine  from  the  evidence  presented  that  a  corporation 
created  by  another  state  has  actually  and  in  fact  been  dissolved  by  proper 
proceedings  in  such  other  state. ^ 

d.  Effect  OF  Judgment  OF  Forfeiture. — corporation  is  not  tech- 
nically dissolved  by  the  judgment  of  forfeiture  alone,  nor  until  its  franchises 
are  seized  by  execution  thereon."*    But,  it  has  been  held,  though  a  judgment 


may  provide  that  such  a  consequence  shall 
ensue.  The  act  of  violation  must  be  adjudged 
and  the  consequence  declared  in  a  proper  judi- 
cial proceeding.  Finnell  v.  Burt,  2  Handy 
(Ohio)  202.  Nor  is  a  corporation  dissolved 
simply  because  its  condition  is  such  that  it  is 
necessary  or  proper  to  institute  proceedings  for 
its  dissolution.  Sullivan  !<.  Triunfo  Gold,  etc., 
Min.  Co.,  39  Cal.  459. 

1.  Western  Plank  Fload  Co.  v.  Central  Union 
Telephone  Co.,  116  Ind.  229.  "  The  question 
is  not  whether  corporate  rights  have  been  for- 
feited," said  Elliott,  J.,  delivering  the  opinion 
of  the  court,  "but  whether  a  highway  has  been 
abandoned,  and  the  fact  that  it  has  been 
abandoned  establishes,  without  judicial  inter- 
vention, the  rights  of  the  public.  When  it  is 
made  to  appear  that  a  corporation  has  aban- 
doned, by  a  neglect  of  duty  or  otherwise,  a 
highway  granted  it,  the  officers  of  the  public 
have  a  right  to  take  possession  without  any 
judgment  of  court.  It  is  the  fact  that  there 
was  an  abandonment  that  destroys  the  rights 
of  the  private  corporation  and  revives  those  of 
the  public." 

2.  Corporations  Created  by  Another  State.  —  So- 
ciety, etc.,  V.  New  Haven,  8  Wheat.  (U.  S.) 
464;  Importing,  etc.,  Co.  v.  Locke,  50  Ala. 
334;  Hart  V.  Boston,  etc.,  R.  Co.,  40  Conn. 
539;  Dodge  V.  Pyrolusite  Manganese  Co.,  69 
Ga.  665;  North,  etc..  Rolling  Stock  Co.  v. 
People,  147  111.  234;  Carey  v.  Cincinnati,  etc., 
R.  Co.,  5  Iowa  357;  East  Line,  etc.,  R.  Co.  7'. 
State,  75  Tex.  434. 

Dissolution  in  One  State  of  Corporation  Existing 
in  Several  States.  —  The  dissolution  by  the 
courts  of  one  state  of  a  corporation  incor- 
porated as  well  in  several  other  states  will 
affect  the  existence  of  the  corporation  only  as 
a  creature  of  the  state  in  which  the  decree  of 
dissolution  is  rendered.  Hart  v.  Boston,  etc., 
R.  Co.,  40  Conn.  539. 

While  the  courts  of  one  state  have  no  power 
to  declare  the  forfeiture  of  the  franchises  of  a 
corporation  of  another  state,  yet  where  a  cor- 
poration of  one  state  has  extended  its  railroad 
in  an  adjoining  state,  the  courts  of  the  latter 
state  may,  by  proper  proceedings,  withdraw 
the  franchise  permitting  the  operation  of  the 
road  within  the  territorial  limits  of  such  latter 
state.  East  Line,  etc.,  R.  Co.  v.  State,  75  Tex. 
434- 

Corporation  of  One  State  Obtaining  Charter  in 
Another. —  In  the  case  of  Com.  v.  Pittsburg, 
etc.,  R.  Co.,  58  Pa.  St.  26,  the  contention  was 
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made  in  behalf  of  the  commonwealth  that  the 
defendants  had  forfeited  their  charter  under 
the  laws  of  Pennsylvania  by  procuring  a  char- 
ter from  the  commonwealth  of  Maryland,  the 
argument  being  that  such  an  act  was  inconsist- 
ent with  the  allegiance  which  a  corporation 
owed  the  sovereign  which  created  it,  a  species 
of  treason.  But  the  court  held  that  no  ground 
of  forfeiture  wa^s  thereby  constituted. 

3.  See  Carey  v.  Cincinnati,  etc.,  R.  Co.,  5 
Iowa  357. 

4.  Execution,  —  People  v.  Hudson  Bank,  6 
Cow.  (N.  Y.)  217;  Yore  v.  Superior  Ct.,  108  Cal. 
431;  Vincennes  Bank  v.  State,  i  Blackf.  (Ind.) 
281;  Nevitt  V.  Port  Gibson  Bank,  6  Smed.  & 
M.  (Miss.)  513.  And  see  Com.  v.  France,  3 
Brews.  (Pa.)  148. 

Franchises  Are  Not  Destroyed  by  Seizure,  but 
Continue  to  Exist  in  the  "  Hands  "  of  the  State.  — 
The  dissolution  of  a  corporation  is  effected  by 
a  seizure  of  its  franchises,  although  the  fran- 
chises themselves  are  not  thereby  destroyed. 
They  exist  in  the  hands  of  the  state,  and  may 
thereafter  be  granted  to  the  same  or  other  in- 
dividuals, in  the  same  manner  in  which  they 
were  originally  granted.  But  the  existence  of 
the  corporation  is  terminated.  Its  being  is  so 
completely  lost  that  it  can  have  no  power  over, 
nor  connection  with,  anything  in  existence. 
Holman,  J.,  in  Vincennes  Bank  v.  State,  r 
Blackf.  (Ind.)  267.  And  see  People  v.  Dash- 
away  Assoc.,  34  Cal.  119. 

Property  and  Contract  Rights  Unaffected.  — 
The  right  to  property  held  and  the  validity  of 
contracts  made  in  the  exercise  of  corporate 
functions  are  not  affected  by  a  forfeiture  of 
the  charter  of  the  corporation.  People  z\ 
O'Brien,  iii  N.  Y.  i,  7  Am.  St.  Rep.  684.  Nor 
can  the  validity  of  the  title  of  a  corporation  to- 
property  which  it  had  the  legal  right  to  pur- 
chase be  inquired  into  in  an  action  of  quo  war- 
ranto. State  V.  Hannibal,  etc..  Gravel  Road 
Co.,  37  Mo.  App.496. 

Effect  of  Appeal  from  Judgment  of  Forfeiture.  — 
An  appeal  from  a  judgment  dissolving  a  cor- 
poration suspends  the  operation  of  the  judg-^ 
ment  until  the  determination  of  the  appeal. 
State  Invest.,  etc.,  Co.  i'.  Superior  Ct.,  loi 
Cal.  135;  Havemeyer  v.  Superior  Ct.,  84  Cal. 
327,  18  Am.  St.  Rep.  192;  Giles  v.  Stanton,  86 
Tex.  620. 

It    follows,    therefore,    that   a  judgment 
against  the  corporation  in  another  proceeding 
is  not  void  where  rendered  pending  the  deter- 
mination of  an  appeal  from  a  judgment  of  for- 
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of  ouster  or  seizure  without  execution  may  not  operate  to  dissolve  a  corpora- 
tion, it  is,  nevertheless,  thereby  excluded  from  the  right  to  exercise  any  of  its 
corporate  franchises,  privileges,  or  liberties.*  A  judgment  against  a  corpora- 
tion for  a  violation  of  its  charter  must  be  confined  to  a  forfeiture  of  its  fran- 
chises. It  cannot  be  extended  to  authorize  a  seizure  of  the  property  of  the 
corporation.* 


feiture.  Giles  v.  Stanton,  86  Tex.  620.  And 
the  rule  is  the  same  though  the  judgment  of 
forfeiture  be  subsequently  affirmed  by  the  ap- 
pellate court.  Giles  v.  Stanton,  86  Tex.  620; 
Giles  z/.  East  Line,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  nil.  See  also  the 
case  of  Texas  Trunk  R.  Co.  v.  Jackson,  85 
Tex.  605,  where  the  court  seemed  to  be  of  the 
opinion  that  a  corporation,  against  whom  a 
judgment  of  forfeiture  and  dissolution  had 
been  pronounced  in  an  inferior  court,  had  the 
power,  notwithstanding  such  judgment,  to  exe- 
cute in  its  corporate  name  an  appeal  bond. 
And  it  seems,  according  to  the  same  case,  that 
a  corporation  would  have  the  power  to  execute 
other  appeal  bonds  in  other  cases,  either  be- 
fore perfection  of  the  appeal  and  after  judg- 
ment in  the  forfeiture  proceeding,  or  after  such 
appeal  was  perfected. 

But  Where  a  Suit  Was  Fending  in  One  State 
Against  a  Foreign  Corporation,  dissolved  by  judi- 
cial decree  in  the  state  of  its  creation,  it  seems 
that  not  withstanding  an  appeal  by  the  corpora- 
tion therefrom  in  the  latter  state,  the  suit  in 
the  former  state  was  held  abated,  and  not- 
withstanding the  final  reversal  of  the  decree 
of  dissolution,  it  was  held  that  the  suit  was 
not  revived.  Farmers',  etc..  Bank  v.  Little,  8 
W.  &  S.  (Pa.)  207. 

1.  Morton,  J.,  in  Campbell  v.  Talbot,  132 
Mass.  177. 

2.  Extent  of  the  Judgment  —  England. —  Rex 
V.  Amery,  2  T.  R.  515. 

United  States.  —  Bacon  v.  Robertson,  18 
How.  (U.  S.)486. 

California.  —  Havemeyer  v.  Superior  Ct.,  84 
Gal.  327,  18  Am.  St.  Rep.  192;  State  Invest., 
etc.,  Co.  V.  Superior  Ct.,  loi  Cal.  135. 

Indiana.  —  Ryan  v.  Vanlandingham,  7  Ind. 
424;  Vincennes  Bank  v.  State,  i  Blackf.  (Ind.) 
267. 

Mississippi. — Commercial  Bank  v.  Cham- 
bers, 8  Smed.  &  M.  (Miss.)  52. 

JVeiv  York.  —  People  v.  O'Brien,  in  N.  Y. 
I,  7  Am.  St.  Rep.  684 

Ohio.  —  State  v.  Pittsburgh,  etc.,  R.  Co.,  50 
Ohio  St.  23Q. 

South  Carolina.  —  State  v.  State  Bank,  i 
Spears  L.  (S.  Car.)  443. 

See  also  People  v.  Buffalo  Stone,  etc..  Co., 
131  N.  Y.  144;  Sulphur  Springs,  etc..  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  2  Tex.  Civ.  App. 
650. 

Sentence  of  forfeiture  does  not  attaint  the 
rights  of  property  of  the  corporators  or  the 
corporation.  Bacon  v.  Robertson,  18  How. 
(U.S.)  486. 

On  a  quo  warranto  against  a  bank  for  a  for- 
feiture of  its  charter  the  judgment  was  that 
"the  privileges,  liberties,  and  franchises  of 
said  president,  directors,  and  company  of  the 
said  Ijank  be  seized  into  the  hands  and  cus- 
tody of  the  said  state,  together  with  all  and 
singular  their  goods  and  chattels,  rights,  crcd- 
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its,  and  effects,  and  all  and  singular  their 
lands,  tenements,  and  hereditaments,  of  what 
kind,  nature,  and  description  soever,"  etc.  It 
was  held  on  appeal,  however,  that  so  much  of 
the  judgment  as  directed  a  seizure  of  the 
lands,  tenements,  and  effects  of  the  corporation 
was  erroneous.  Vincennes  Bank  v.  State,  i 
Blackf.  (Ind.)  267. 

State  Has  No  Interest  in  Corporate  Assets.  —  In 
ihe  case  of  State  Invest.,  etc.,  Co.  z'.  Superior 
Ct.,  loi  Cal.  135,  the  court  said:  "  When  the 
object  for  which  the  action  is  authorized,  the 
revocation  by  the  state  of  the  franchise  which 
it  conferred,  has  been  accomplished,  there 
would  naturally  be  no  further  action  for  the 
court  to  perform.  The  state  has  no  interest  in 
either  the  assets  of  the  corporation  or  its  debts, 
and  when  it  has  secured  the  dissolution  of  the 
corporation  its  functions  in  the  action  have 
ceased. ' ' 

The  Appointment  of  a  Receiver  to  administer 
the  assets  of  a  corporation  which  has  forfeited 
its  charter  under  the  California  Code  of  Civil 
Procedure  is  not  designed  or  prescribed  by  the 
legislature  as  a  penalty  or  part  of  the  punish- 
ment to  be  visited  upon  the  stockholders  of  the 
corporation  in  a  proceeding  in  quo  warranto, 
but  the  punishment  is  limited  to  the  forfeiture 
of  the  charter  and  the  fine  which  the  court  may 
in  its  discretion  impose;  and  the  court  cannot 
further  affect  the  corporate  property  by  its 
judgment,  or  confiscate  or  take  it  away  from 
the  stockholders.  Havemeyer  Superior  Ct., 
84  Cal.  327,  18  Am.  St.  Rep.  192. 

Property  Acquired  by  a  Usurpation  of  the  Pro- 
prietary Bights  of  the  State.  —  The  object  of  a 
proceeding  in  quo  warranto  against  a  corpora- 
tion is  to  determine  its  right  to  the  exercise  of 
any  or  all  of  the  franchises  it  may  claim  the 
right  to  use  and  possess,  and  not  to  divest  it 
of  the  ownership  of  property  unless  acquired 
by  a  usurpation  of  the  proprietary  rights  of 
the  state.  Such  a  proceeding  cannot  be  made 
to  subserve  the  purpose  of  vindicating  the 
proprietary  rights  of  the  individual  as  against 
the  claims  of  a  corporation.  The  remedies 
of  the  individual  against  a  corporation  for  the 
recovery  of  property  are  the  same  as  against 
a  natural  person.  State  t.  Pittsburgh,  etc., 
R.  Co.,  50  Ohio  St.  239.  And  see  State  7'. 
T'nion  Invest.  Co.,  7  S.  Dak,  51. 

Express  Charter  Provision  for  Forfeiture  of 
Property  Acquired,  for  a  Failure  to  Perform  Cor- 
porate Duties.  —  It  may,  however,  be  jirovided 
in  llic  charter  of  a  corporation  that  in  case  of 
forfeiture  for  a  breach  of  the  provisions  of  the 
charter  or  a  failure  to  perform  the  duties  im- 
posed thereby,  the  property  acquired  by  the 
corporation  in  the  exercise  of  its  corporate 
franchises  shall  be  forfeited  to  the  state. 
Thus,  where  the  charter  of  a  railroad  corpora- 
tion provided  that  if  the  company  should  nt>t 
within  a  certain  time  complete  its  railroad  be- 
tween specified  points,  the  company  should 
Volume  IX. 


How  a  Corporation       DISSOL  UTION  OF  CORPORA  TIONS.       May  Be  Dissolved. 


I.  To  What  Extent  Judgmext  of  Forfeiture  Matter  of  Judicial 

Discretion  —  Express  Cause  of  Forfeiture.  —  If  a  corporation  has  been  guilty  of 
any  act  expressly  made  a  cause  of  forfeiture,  it  is  not  within  the  discretion  of 
the  court  to  refuse  to  pronounce  a  judgment  accordingly.*  Nor  has  a  court 
in  which  a  proceeding  is  pending  for  the  forfeiture  of  corporate  franchises  the 
l)ower  to  grant  a  corporation  time  to  comply  with  the  requirements  of  its 
charier.* 

Breach  of  Implied  Conditions.  —  It  has  been  said,  however,  that  in  the  case  of  a 
breach  of  implied  conditions  merely,  the  court  is  vested  with  a  discretion  and 
may  refuse  a  judgment  of  ouster  if  in  its  opinion  the  interests  of  the  public  do 
not  '■cquire  it.-' 

Where  Nothing  Would  Be  Accomplished  by  Forfeiture.  —  And  where  the  dissolution  of 
a  corporation  is  a  matter  of  discretion  with  the  court,  if  it  is  made  to  appear 


forfeit  to  the  state  "  their  corporate  franchises 
and  rig-hts,  together  with  their  railroad  track, 
roadbed,  and  all  work  and  materials  thereon, 
and  other  property,  to  hold  the  same  as  a 
trustee  for  the  benefit  of  herself,  the  corpora- 
tion of  Fredericksburg,  and  other  private 
stockholders  of  the  original  Fredericksburg 
Railroad  Company,  according  to  the  respective 
amounts  of  the  stock  in  that  company  origin- 
ally subscribed  and  held  by  them,"  it  was 
adjudged  that  a  mortgage  made  by  the  cor- 
poration of  all  its  property  (real  and  personal), 
rights,  and  franchises,  executed  pursuant  to  a 
provision  contained  in  the  charter,  was,  never- 
theless, subordinate  and  subject  to  the  right  of 
the  state  in  case  of  a  forfeiture  under  the 
clause  of  the  charter  above  set  forth.  Silliman 
V.  Fredericksburgh,  etc.,  R.  Co.,  27  Gratt. 
(Va.)  lig. 

1.  Express  Cause  of  Forfeiture — Minnesota. — 
State  V.  Minnesota  Cent.  R.  Co.,  36  Minn. 
258. 

New  York.  —  People  v.  Northern  R.  Co.,  53 
Barb.  (N.  Y.)  98;  People  v.  Buffalo  Stone,  etc., 
Co.,  131  N.  Y.  140;  People  v.  Kingston,  etc., 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  208,  35 
Am.  Dec.  551;  Bradt  v.  Benedict,  17  N.  Y.  93. 

Ohio.  — •  State  v.  Pennsylvania,  etc.,  Canal 
Co.,  23  Ohio  St.  121;  State  -'.  Oberlin  Bldg., 
etc..  Assoc.,  35  Ohio  St.  258;  State  v.  People's 
Mut.  Bsn.  Assoc.,  42  Ohio  St.  579. 

Discretionary  Power  under  Statute.  — -In  Illinois 
it  is  provided  by  statute  that  the  court,  in  the 
exercise  of  its  discretionary  power,  may 
assess  only  a  fine  for  an  abuse  of  a  corporate 
franchise,  instead  of  pronouncing  a  judgment 
of  ouster  therefrom,  if  the  court  is  of  the 
opinion  that  the  public  good  does  not  demand 
such  a  judgment.  Under  this  statute  it  has 
been  held  that  where  the  omission  or  commis- 
sion is  of  some  duty  of  minor  importance,  the 
alternative  of  a  fine  instead  of  a  judgment  of 
ouster  might  properly  be  considered.  But 
where  the  act  has  reference  to  something  which 
is  the  essence  of  the  contract, the  considerations 
of  public  good  demand  nothing  less  than  that 
there  should  be  a  resumption  by  the  state  of 
the  corporate  franchise  of  which  there  has 
been  such  misuser.  People  v.  Kankakee 
River  Imp.  Co.,  103  111.  510. 

In  decreeing  the  dissolution  of  a  corpora- 
tion by  a  court  of  equity  under  a  statute  pro- 
viding for  such  a  proceeding  for  certain 
prescribed  cases,  regard  should  be  had  not 
only  to  the  conditions  of  the  corporation,  but 


to  the  nature  of  the  business  carried  on.  And 
where  a  corporation  is  carrying  on  a  quasi- 
public  business,  such  as  that  of  supplying  the 
means  of  lighting  public  streets,  places  of  busi- 
ness, etc.,  and  there  are  no  judgments  against 
it,  and  no  creditors  pressing  their  demands, 
and  it  is  performing  its  functions  to  the  satis- 
faction of  the  public  and  its  patrons,  though 
making  no  dividends,  the  court  should  take  all 
these  circumstances  into  consideration,  and 
should  require  proof  of  a  clear  case  within  the 
statute  before  decreeing  dissolution.  Hyde 
Park  Gas  Co.  -'.  Kerber  5  111.  App,  132. 

2.  Giving  Corporation  Indulgence,  —  State  v. 
Nonconnah  Turnpike  Co.,  I  Tenn.  Cas. 
511.  If  such  failure,  it  was  held  in  this 
case,  to  construct  or  keep  its  road  in  repair 
had  subjected  the  corporation  to  liability  to 
forfeit  its  charter,  the  court  had  no  power  to 
relieve  or  condone  the  forfeiture.  Courts  pos- 
sess no  such  dispensing  power.  In  this  con- 
nection, in  People  v.  Kingston,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  211,  35  Am.  Dec. 
551,  Nelson,  C.  J.,  said:  "  If  the  failure  is 
such  as  cannot  be  disregarded  in  a  court  of  law 
upon  settled  principles,  and  has  arisen  from 
mistake  or  accident,  the  legislature  will  apply 
the  remedy.  They,  and  not  the  court,  possess 
the  dispensing  power." 

3.  Breach  of  Implied  Conditions.  —  State  v. 
Oberlin  Bldg.,  etc..  Assoc.,  35  Ohio  St.  258; 
State  V.  People's  Mut.  Ben.  Assoc.,  42  Ohio  St. 
579;  People  V.  Kingston,  etc..  Turnpike  Road 
Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551; 
State  V.  Omaha,  etc.,  R.,  etc.,  Co.,  91  Iowa 
517;  State  V.  Esse.x  Bank,  8  Vt.  489.  See  also 
State  V.  Commercial  Bank,  33  Miss.  474. 
Compare  Dominion  Salvage,  etc.,  Co.  v.  Atty.- 
Gen.,  21  Can.  Sup.  Ct.  Rep.  72.  And  with 
reference  to  the  construction  of  corporate  acts 
alleged  to  be  in  violation  of  implied  conditions 
in  a  charter.  Nelson,  C.  J.,  in  I'eople  v.  King- 
ston, etc..  Turnpike  Road  Co.,  23  Wend.  (N.  Y.) 
2og,  35  Am.  Dec.  551,  said:  "  A  more  indulg- 
ent consideration  may  well  be  given." 

Evidence  on  Trial.  —  Upon  the  question 
whether  in  equity  and  good  conscience  the 
charter  of  a  bridge  corporation  should  be  for- 
feited for  neglect  to  malce  the  returns  required 
by  law,  evidence  is  admissible  to  show  how  the 
corporation  has  been  managed,  the  amount  of 
its  receipts  from  tolls  and  of  its  expenditures, 
and  whether  the  bridge  is  long'^r  needed  to 
accommodate  the  public  travel.  State  v.  Bar- 
ron, 58  N.  H.  370. 
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that  there  is  nothing  to  be  gained  or  accomplished  by  a  quo  warranto,  such  a 
proceeding  should  not  be  entertained.' 

Statute  Construed.  —  Where  it  is  provided  by  statute  that  for  certain  specified 
causes  the  attorney -general  may,  by  leave  of  court,  file  a  writ  of  quo  warranto, 
it  has  been  held  that  the  intent  of  the  legislature  was  to  place  the  matter  of 
granting  or  refusing  the  necessary  leave  within  the  sound  legal  discretion  of 
the  court.* 

And  in  Proceedings  for  Misuser  or  Nonuser  at  Common  Law  the  COUrt  was  left  to 
determine  whether,  under  the  circumstances  of  each  particular  case,  the  acts 
or  omissions  had  covered  such  a  period  of  time  as  to  warrant  a  judgment  of 
forfeiture.^ 

/.  Substantial  Performanxe  of  Charter  Conditions  Sufficient.  — 
If  there  has  been  a  substantial  performance  of  and  compliance  with  charter 
conditions  and  provisions,  a  forfeiture  of  corporate  franchises  will  not  be 
declared.* 

g.  Effect  of  Provision  for  Collateral  Penalty  —  No  Bar  to  Forfeiture. 
— -  The  fact  that  a  collateral  penalty  is  prescribed  for  failure  to  perform  the 


1.  When  Proceeding  Would  Be  Useless.  —  State 
V.  Centreville  Bridge  Co.,  iS  Ala.  678.  In  this 
case  a  corporation  chartered  for  the  purpose  of 
the  erection  of  a  toll  bridge,  having  been  un- 
able to  erect  the  bridge  on  account  of  inade- 
quate subscriptions,  assigned  the  contract  to 
one  Maberry,  who  had  constructed  the  bridge 
according  to  the  terms  and  requirements  of 
the  corporate  charter.  And  the  legislature 
subsequent!)'  approved  the  assignment,  and 
vested  in  Maberry  all  the  rights,  privileges, 
and  franchises  previously  granted  to  the  cor- 
poration. At  the  time  of  the  assignment  and 
legislative  approval,  however,  a  proceeding  in 
quo  warranto  was  pending  against  the  cor- 
poration for  failure  to  comply  with  its  charter 
provisions.  The  court  held  that  inasmuch  as 
the  legislature  had  approved  the  assignment  to 
Maberry,  and  no  forfeiture  would  be  adjudged 
against  him  for  the  previous  defaults  of  the 
corporation,  a  further  prosecution  of  the  pend- 
ing proceedings  in  quo  warranto  would  be 
futile  and  useless,  and  therefore  it  was  held 
that  the  case  against  the  corporation  for  a  for- 
feiture of  its  franchises  should  not  be  permit- 
ted to  progress. 

2.  Atty.-Gen.  v.  Erie,  etc.,  R.  Co.,  55  Mich. 
21;  State  V.  Janesville  Water  Co.,  92  Wis.  496; 
State  V.  Berry,  3  Minn.  190;  State  v.  Gordon, 
87  Ind.  174.  See  also  In  re  Equity  Gas-Light 
Co.,  (Supreme  Ct.)  10  N.  Y.  Supp.  801. 

Appeal  Does  Not  Lie  from  the  refusal  of  the 
Circuit  Court  to  grant  leave  to  bring  an  action 
to  vacate  a  charter.  State  v.  Oregon  Cent.  R. 
Co..  2  Oregon  255. 

Dissolution  Under  Statute  "  for  Reasonable 
Cause."  —  Under  Gen.  Stat.  Massnclnisetts,  c.  68, 
§  35,  authorizing  the  court  to  decree  a  dis- 
solution of  a  corporation  "  for  reasonable 
cause,"  upon  petition  of  its  members,  what  is 
such  reasonable  cause  would  seem  to  be  a 
matter  within  the  discretion  of  the  court  en- 
tertaining the  application.  Matter  of  Franklin 
Tel.  Co.,  1 19  Mass,  447. 

Dissolution,  under  Statute,  Where  Interests  of 
Stockholders  Require  It.  —  Under  the  act  passed 
by  the  legislature  of  the  state  of  New  Yorl;  in 
1817,  providing  for  the  dissolution  by  the 
Chancery  Court  of  insurance  companies  in  the 
city  of  New  York  upon  application,  where  it 


should  appear  that  the  interest  of  the  stock- 
holders required  it,  it  was  held  that  the  court 
should  exercise  the  same  discretionary  power, 
in  decreeing  a  dissolution,  as  the  legislature 
would,  in  case  the  latter  were  applied  to  by 
the  directors  of  the  company  for  a  repeal  of 
the  charter.  Matter  of  Niagara  Ins.  Co.,  i 
Paige  (N.  Y.)  258. 

3.  Proceedings  at  Common  Law. —  Hartj'.  Bos- 
ton, etc.,  R.  Co.,  40  Conn.  524;  Harris  r. 
Mississippi  Valley,  etc.,  R.  Co.,  51  Miss.  602; 
Clayton,  J.,  in  State  v.  Commercial  Bank,  13 
Smed.  &  M.  (Miss.)  578.  53  Am.  Dec.  106; 
State  V.  Minnesota  Cent.  R.  Co.,  36  Minn. 
258;  State  V.  People's  Mut.  Ben.  Assoc.,  42 
Ohio  St.  579;  State  v.  Oberlin  Bldg.,  etc., 
Assoc.,  35  Ohio  St.  258. 

4.  Substantial  Compliance  with  Requirements 
—  Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  596,  41  Am.  Dec.  109. 

Illinois.  —  Chicago  City  R.  Co.  v.  People, 
73  111.  541;  North,  etc.,  Rolling  Stock  Co.  v. 
People,  147  111.  234. 

Iowa.  —  State  v.  Omaha,  etc.,  R.,  etc.,  Co., 
91  Iowa  517;  Young  v.  Webster  City,  etc.,  R. 
Co.,  75  Iowa  140. 

Louisiana.  —  State  v.  Orleans  Nav.  Co.,  7 
La.  Ann.  679. 

Massachusetts.  —  Com.  v.  Breed,  4  Pick. 
(Mass.)  460;  Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71. 

Minnesota.  —  Stale  v.  Park,  etc..  Lumber 
Co.,  5S  Minn.  330. 

xMississippi .  —  Harris  v.  Mississippi  \'allcy 
etc.,  R.  Co.,  51  Miss.  602.  See  Commercial 
Bank  v.  State,  0  Smed.  &  M.  (Miss.)  617. 

Missouri.  —  Norton,  J.,  in  State  v.  Wood, 
84  Mo.  378,  affirmini;  13  Mo.  App.  142. 

New  York.  —  People  v.  Thompson,  21 
Wend.  (N.  Y.)  235;  Thompson  v.  People,  23 
Wend.  (N.  Y.)  538;  People  v.  Kingston,  etc.. 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  193,  35 
Am.  Dec.  551;  People  7/.  Fishkill,  etc.,  Plank 
Road  Co,  27  Barb.  (N.  Y.)  455;  People  v.  Wil- 
liamsburgh  Turnpike  Road,  etc.,  Co.,  47  N. 
Y.  586;  People  V.  Kingston,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  211,  35  Am.  Dec. 
551. 

Ohio.  —  Slate  v.  Commercial  Bank,  10  Ohio 
535. 
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duties  imposed  by  the  charter,  or  to  comply  with  the  provisions  contained 
therein,  does  not,  as  a  general  rule,  deprive  the  state  of  the  right  to  institute 
judicial  proceedings  for  forfeiture.*  This  has  been  so  held  in  accordance  with 
the  rule  that  unless  a  statute,  fixing  a  penalty  for  an  offense,  does  not,  either 
expressly  or  by  necessary  implication,  exclude  the  common-law  prosecution 
or  punishment  for  the  same  offense,  it  shall  be  taken  to  intend  merely  a  cumu- 
lative remedy.* 

Legislative  Intent.  —  But  whether  or  not  a  collateral  penalty  for  a  stipulated 
act  or  omission  supersedes  the  right  to  proceed  for  a  forfeiture  upon  the  omis- 
sion of  or  failure  to  perform  the  stipulated  act  depends  at  last  upon  what  the 
legislative  intent  was;  and  if  it  appears  that  the  penalty  prescribed  was. 
intended  as  the  only  one,  the  right  of  the  state  to  enforce  a  forfeiture  will  be 
held  to  be  excluded.^ 


Rhode  Island.  —  State  v.  Pawluxet  Turnpike 
Corp.,  8  R.  I.  igo. 

And  see  People  v.  Stockton,  etc.,  R.  Co.,  45 
Cal.  3x3,  13  Am.  Rep.  178;  People  v.  Self- 
ridge,  52  Cal.  331. 

Conditions  Precedent  as  Well  as  Subsequent.  — 
The  same  rule  as  to  substantial  performance 
applies  to  conditions  precedent  as  well  as  to 
conditions  subsequent.  State  v.  Beck,  81  Ind. 
500;  Bakewell,  }.,  in  State  v.  Wood,  13  Mo. 
App.  142;  Jackson,  J.,  in  State  v.  Nonconnah 
Turnpike  Co.,  i  Tenn.  Cas.  511.  And  see 
Matter  of  Spring  Valley  Water  Works,  17  Cal. 
132;  Com.  V.  Central  Pass.  R.  Co.,  52  Pa.  St. 
506. 

1.  Collateral  Penalty  Provided  —  Effect —  Ala- 
bama.—  State  V.  Moore,  ig  Ala.  514;  Capital 
City  Water  Co.  v.  State,  105  Ala.  406. 

Louisiatia.  —  State  v.  New  Orleans  Gas 
Light,  etc..  Co.,  2  Rob.  (La.)  52g. 

Maryland.  —  Washington,  etc..  Turnpike 
Road  V.  State,  ig  Md.  23g. 

Mississippi.  —  Planters'  Bank  v.  State.  7 
Smed.  &  M.  (Miss.)  163;  Commercial  Bank  v. 
State,  6  Smed.  &  M.  (Miss.)  621. 

New  York.  —  People  v.  Thompson,  21  Wend. 
(N.  Y.)  235;  People  v.  Hillsdale,  etc.,  Turn- 
pike Road  Co.,  23  Wend.  (N.  Y.)  254;  Thomp- 
son f.  People,  23  Wend.  (N.  Y.)  538. 

Pennsylvania.  —  Erie,  etc.,  R.  Co.  v.  Casey, 
26  Pa.  St.  302. 

Tennessee.  —  State  v.  Nonconnah  Turnpike 
Co.,  I  Tenn.  Cas.  511. 

Compare  cases  in  second  note  infra. 

Right  of  Supervisors  to  Throw  Open  Toll  Gates 
for  Defaults  of  Corporation.  —  In  the  case  of 
People  V.  Bristol,  etc..  Turnpike  Road  Co.,  23 
Wend.  (N.  Y.)  222,  it  was  contended  that  the 
right  vested  by  the  charter  in  supervisors  to 
throw  open  toll  gates  on  the  roads  of  the  cor- 
porations upon  their  failure  to  construct  and 
maintain  roads  of  a  certain  character  pre- 
scribed in  the  charters,  and  the  fact  that  this 
had  been  done  by  the  supervisors,  precluded 
the  state  from  en  forcing  forfeiture  of  the  char- 
ter for  such  failure.  But  the  position  was 
held  unsound,  the  court  saying:  "  That  in- 
spectors miy  throw  open  turnpike  gates  is  no 
argument  against  forfeiture  for  a  state  of 
nonrepair;  the  application  to  them  is  but  a 
cumulative  remedy;  *  *  *  but  the  stat- 
ute does  not  forbid  the  remedy  by  informa- 
tion, any  more  than  the  statute  giving  a 
summarv  remedy  to  the  landlord  against  his 
tenant  may  be  said  to  inhibit  the  act  of  eject- 


ment." See  also  People  v.  Hillsdale,  etc.,. 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  254; 
State  V.  Nonconnah  Turnpike  Co.,  i  Tenn. 
Cas.  511. 

2.  "  It  is  a  rule  of  almost  universal  applica- 
tion that  if  a  statute  fi.xing  a  penalty  for  an 
offense  do  not  either  expressly  or  by  necessary 
implication  cut  off  the  commjn-law  prosecu- 
tion or  punishment  for  the  same  offense,  it 
shall  be  taken  to  intend  merely  a  cumulative 
remedy."  People  v.  Bristol,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  244,  quoted  in 
Washington,  etc..  Turnpike  Road  v.  State,  19, 
Md.  23g. 

"  It  is  a  general  principle,"  said  Sharkey, 
C.  J.,  in  the  case  of  Commercial  Bank  v. 
State,  6  Smed.  &  M.  (Miss.)  621,  "  that  a, 
remedy  given  by  statute  does  not  take 
away  a  common-law  remedy  unless  negative 
terms  be  used,  or  where  the  matter  is  so  re- 
pugnant that  a  negative  may  be  implied.  If 
a  penal  bond  does  not  supersede  the  remedy 
by  quo  warranto,  a  statutory  penalty  will  not, 
and  much  less  reason  is  there  for  saying  that 
the  remedy,  or  rather  the  interest  given  to  note, 
holders,  will  have  that  effect." 

3.  Penalty  in  Favor  of  Holders  of  Bank's  Obli- 
gations upon  Suspension  of  Specie  Payments.  —  In. 
the  case  of  State  v.  Commercial  Bank,  10  Ohio 
540,  where  there  was  no  provision  either  in  the 
statute  or  by  general  law  that  the  suspension 
of  specie  payments  should  be  a  cause  of  for- 
feiture of  the  franchises  of  a  corporation,  it 
was  held  that  the  legislature,  by  imposing  a 
penalty  of  twelve  per  cent,  damages  in  favor  of 
the  holders  of  the  note  of  the  bank,  intended 
such  penalty  as  the  only  one  in  case  of  a  sus- 
pension of  specie  payments,  and  that  no  for- 
feiture therefore  would  be  adjudged  for  such 
a  cause,  unless,  indeed,  the  suspension  of 
specie  payments  continued  long  enough  to 
amount  to  a  nonuser  of  the  corporate  fran- 
chises. See  also  State  v.  Real  Estate  Bank,  5 
Ark.  602,  41  Am.  Dec.  log;  State  v.  Tombeck- 
bee  Bank,  2  Stew.  (Ala.)  36.  Compare  cases  in 
the  hrst  note  to  this  subdivision. 

Fine  for  Delay  in  Raising  Drawbridge.  —  Where 
the  grant  of  a  franchise  for  the  maintenance 
of  a  bridge  provided  a  penalty  for  unreason- 
able delay  in  the  raising  of  the  draw,  it  was 
held  that  a  neglect  in  this  respect  would  not 
operate  as  a  forfeiture  of  the  franchise.  Com. 
V.  Breed,  4  Pick.  (Mass.)  460. 

Fine  for  Charging  Excessive  Tolls.  —  In  Com.. 
V.  Allegheny  Bridge  Co.,  20  Pa.  St.  1S5,  it  was 
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h.  Effect  of  Forfeiture  of  One  of  Several  Franxhises  —  when 
Franchises  Not  Interdependent. — -The  common-Iaw  rule  is  that  if  franchises  are  not 
dependent  on  eacl:  other,  there  may  be  a  forfeiture  of  one  without  affecting 
the  right  of  exercise  of  the  others,*  for  the  franchise  to  be  a  corporation  may 
continue  to  exist,  though  any  particular  franchise  annexed  to  it  may  have  been 
surrendered  or  forfeited.* 

Usvirpation  —  Ouster  of  Particular  Privilege.  —  And  where  a  corporation  has  usurped 
a  franchise  not  granted  to  it,  a  judgment  of  ouster  as  to  the  franchise  usurped 
may  be  pronounced,  without  dissolving  the  corporation  or  affecting  its  right 
to  the  exercise  of  those  franchises  properly  belonging  to  it.* 

Abuse  of  Entire  Franchise.  —  But  an  abuse  in  a  particular  department  of  an 
entire  franchise  is  cause  of  forfeiture  of  the  whole,"*  unless  the  charter  or  a 
statute  makes  provision  to  the  contrary.*  An  ancillary  and  subordinate  fran- 
chise cannot  exist  independent  of  the  forfeiture  of  the  main  franchise,  unless 
by  consent  of  the  state.*  Thus,  where  a  railroad  company  is  given  the  right 
to  hold  exempt  from  taxation  land  granted  to  it  in  aid  of  its  principal  enterprise, 
such  right,  though  a  franchise  in  itself,  is,  in  a  sense,  merely  incidental  to  the 
principal  franchise,  and  the  right  to  exercise  the  former  cannot  survive  a  for- 
feiture of  the  latter.' 

i.  Forfeiture  of  Corporate  Franchises  for  Acts  of  Agents  —  Gen- 


said  that  if  a  turnpike  company  charges  more 
toll  than  the  law  allows,  the  remedy  is  by  fine, 
where  so  provided,  and  not  by  forfeiture  of  its 
charter. 

Criteria  for  Determining  Legislative  Intent.  — 

One  of  the  criteria  for  determining  whether 
the  legislature  intended  the  penalty  as  exclu- 
sive is  the  fact  whether  or  not  the  penalty  pro- 
vided constitutes  full  and  complete  reparation 
for  the  prescribed  wrong.  See  opinion  of 
Sharkey,  C.  J.,  in  Commercial  Bank  v. 
State,  6  Smed.  &  M.  (Miss.)  617.  In  ac- 
cordance, perhaps,  with  this  consideration, 
it  was  held  in  the  case  of  Baker  v.  Backus, 
32  111.  79,  that  the  fact  that  one-half  of  the 
capital  stock  was  not  paid  in  within  one  year 
of  the  organization  of  the  corporation,  as 
required  by  the  act  of  incorporation,  would 
not  warrant  a  judgment  of  forfeiture,  as  by 
another  section  of  the  same  act  it  was  provided 
that  the  stockholders  should  be  severally, 
individually  liable  to  the  creditors  to  an 
amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts 
made  by  the  company  until  the  whole  amount 
of  capital  stock  should  be  paid  in,  and  a  cer- 
tificate thereof  filed  as  provided.  And  also  the 
fact  that  the  corporation  made  no  publication, 
in  the  form  of  a  report,  in  some  newspaper, 
showing  the  amount  of  the  capital,  the  propor- 
tion paid  in,  and  the  amount  of  existing  debts, 
should  not  be  visited  by  a  decree  of  forfeiture, 
because  by  another  section  of  the  act  requir- 
ing it,  liability  for  a  failure  to  do  this  is  made 
to  fall  on  the  trustees  individually,  and  they 
are  made  jointly  and  severally  liable  for  the 
debts  of  the  corporation  then  existing,  and  for 
all  that  might  be  contracted  before  such  report 
shoulfl  !)(•  made. 

1.  Forfeiture  of  One  of  Several  Privileges  — 
Common  Law.  —  Cruise's  Dig.  305,  tit.  Fran- 
chise, ^  86;  Nelson,  C.  J.,  in  People  v.  Kings- 
ton, etc.,  Turnpike  Road  Co.,  23  Wend.  (N. 
Y.)  212,  3;  Am.  Dec.  551;  Cowen,J.,in  People 
V.  Bristol,  etc..  Turnpike  Road  Co.,  23  Wend. 
<N.  Y.)  237.    See  also  Rex  v.  Gregory,  4  T.  R. 


240,  note  a\  London  v.  Vanacre,  12  Mod.  270; 
People  V.  Dashaway  Assoc.,  84  Cal.  iig;  State 
V.  Old  Town  Bridge  Corp.,  85  Me.  17;  People 
V.  Rensselaer,  etc.,  R.  Co.,  15  Wend.  (N.  Y.) 
113,  30  Am.  Dec.  33. 

As  to  forfeiture  and  proceedings  to  enforce, 
the  same  rules  apply  to  a  particular  franchise 
as  to  the  whole.  Chesapeake,  etc..  Canal 
Co.  V.  Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
(Md.)  I. 

2.  Sec  Grand  Rapids  Bridge  Co.  v.  Prange, 
35  Mich.  400,  24  Am.  Rep.  585;  Yore  v.  Supe- 
rior Ct.,  108  Cal.  431. 

3.  Ouster  of  Privilege  Usurped.  —  See  People 
V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358,  8 
Am.  Dec.  243. 

In  a  proceeding  in  quo  warranto  against  a 
mutual  life  association,  organized  upon  the 
assessment  or  co-operation  plan,  for  the  pur- 
pose of  paying  to  the  nominee  of  such  mem- 
ber as  might  die  stipulated  sums  of  money,  to 
be  collected  from  surviving  members,  it  was 
held  that  a  judgment  by  which  the  corpora- 
tion was  excluded  from  the  privilege  and  fran- 
chise usurped  by  it  of  making  ordinary 
contracts  of  life  insurance  did  not  work  a  dis- 
solution of  the  corporation.  Yore  v.  Superior 
Ct.,  108  Cal.  431. 

4.  Abuse  of  Entire  Franchise.  —  People  xi. 
Kankakee  River  Imp.  Co.,  103  111.  510; 
Cowen,  J.,  in  People  v.  Bristol,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  238. 

6.  This  has  been  done  in  some  instances,  in 
the  cases  of  railroad,  plank-road,  or  turnpike 
companies,  where  it  has  been  provided  that 
for  default  in  certain  particulars  the  franchise 
as  to  a  portion  only  of  the  road  should  be 
liable  to  forfeiture.  See  People  v.  Jackson, 
etc..  Plank  Road  Co.,  9  Mich.  285;  Sulphur 
Springs,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  650. 

6.  State  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn. 
222;  State  V.  Minnesota  Cent.  R.  Co.,  36  Minn. 
258. 

7.  State  V.  Minnesota  Cent.  R.  Co.,  36  Minn. 
246. 
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eral  Rules  of  Agency  Apply.  —  The  responsibility  of  a  private  corporation  for  the 
acts  of  its  agents  in  violation  of  its  charter  and  its  liability  to  a  forfeiture  of 
its  franchise  therefor,  are  controlled  in  most  respects  by  the  general  rules  of 
the  law  of  principal  and  agent.*  The  acts  of  agents  performed  by  the 
authority  o{  the  corporation  are  the  acts  of  the  corporation. 

The  Unauthorized  Acts  of  Agents  will  not,  in  a  proceeding  to  enforce  a  forfeiture 
of  its  franchises,  be  deemed  the  acts  of  the  corporation.* 


1.  Acts  of  Agents.  —  Vincennes  Bank  v.  State, 
I  Blackf.  (Ind.)  267;  Carey  v.  Cincinnati,  etc., 
R.  Co.,  5  Iowa  367;  State  v.  Commercial 
Bank,  6  Smed.  &  M.  (Miss.)  218,  45  Am.  Dec. 
280;  State  V.  Pawtuxet  Turnpike  Corp.,  8  R. 
I.  182.  See  also  Conro  v.  Port  Henrv  Iron 
Co.,  12  Barb.  (N.  Y.)  27. 

Act  of  Stockholders  Designed  to  Affect  Corpora- 
tion —  Concealment  of  Real  Purpose  by  Acting  in 
Individual  Capacity.  —  "  Where  all,  or  a  major- 
ity, of  the  stockholders  comprising  a  corpora- 
tion," said  Minshall,  J.,  in  State  v.  Standard 
Oil  Co.,  49  Ohio  St.  184,  34  Am.  St.  Rep.  541, 
"  do  an  act  which  is  designed  to  affect  the 
property  and  business  of  the  company,  and 
which,  through  the  control  their  numbers  give 
them  over  the  selection  and  conduct  of  the 
corporate  agencies,  does  affect  the  property 
and  business  of  the  company  in  the  same 
manner  as  if  it  had  been  a  formal  resolution 
of  its  board  of  directors,  and  the  act  so  done 
is  ultra  vires  of  the  corporation  and  against 
public  policy,  and  was  done  by  them  in  their 
individual  capacity  for  the  purpose  of  conceal- 
ing their  real  purpose  and  object,  the  act 
should  be  regarded  as  the  act  of  the  corpora- 
tion; and,  to  prevent  the  abuse  of  corporate 
power,  may  be  challenged  as  such  by  the  state 
in  a  proceeding  in  quo  warranto." 

2.  People  V.  Dashaway  Assoc.,  84  Cal.  114; 
State  Bank  v.  State,  i  Blackf.  (Ind.)  267;  State 
V.  Commercial  Bank,  6  Smed.  &  M.  (Miss.) 
218,  45  Am.  Dec.  280.  And  see  Conro  v.  Port 
Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27. 

Responsibility  for  Acts  of  Governing  Body.  —  A 
corporation  is  answerable,  so  far  as  its  fran- 
chises are  concerned,  for  the  misconduct  of  its 
president  and  directors,  or  other  select  body, 
in  the  management  of  the  concerns  under 
their  control.  State  Bank  v.  State,  i  Blackf. 
(Ind.)  267;  Bank  Com'rs  v.  BufTalo  Bank,  6 
Paige  (M.  Y.)  497;  Ward  v.  Sea  Ins.  Co.,  7 
Paige  (N.  Y.)  294. 

Where  it  was  agreed  between  one  of  the 
trustees  of  a  corporation  and  another  person 
that  if  the  latter  succeeded  in  procuring  an 
appropriation  from  the  legislature  for  the  cor- 
poration, he  should  have  all  above  a  certain 
amount,  which  agreement  was  ratified  by  the 
board  of  trustees  by  a  resolution  carrying  out 
the  contract,  by  authorizing,  after  the  appro- 
priation had  been  made,  the  payment  of  the 
excess  above  the  amount  agreed  upon,  which 
was  actually  done,  it  was  held  that  the  corpo- 
ration should  be  dissolved.  People  v.  Dis- 
pensary, etc.,  Soc,  7  Lans.  (N.  Y.)  304. 

Where  the  board  of  directors  of  a  bank  au- 
thorize their  president  or  cashier  or  any  other 
officer  of  the  bank  to  make  loans  and  dis- 
counts without  having  the  same  passed  upon 
formally  at  a  meeting  of  the  board,  the  corpo- 
ration is  liable  for  a  violation  of  its  charter,  or 
of  any  law  binding  on  the  corporation,  in  the 


making  of  such  loans  or  discounts.  Bank 
Com'rs  V.  Buffalo  Bank,  6  Paige  (N.  Y.)  497. 

Upon  an  inquiry  into  the  acts  or  neglects  of 
a  corporation  with  a  view  to  the  forfeiture  of 
its  charter,  the  wilful  acts  and  neglects  of  its 
officers  are  regarded  as  the  acts  and  neglects 
of  the  corporation,  and  will  render  it  liable  to 
a  judgment  or  decree  of  dissolution,  unless  it 
is  made  to  appear  that  the  agent  departed 
from  his  duties  as  prescribed  by  the  corpora- 
tion, or  violated  his  instructions  in  the  per- 
formance of  the  acts  complained  of  and  relied 
upon  as  a  basis  of  forfeiture.  People  v.  Dash- 
away  Assoc.,  84  Cal.  114. 

3.  Unauthorized  Acts  of  Agents. — State  7).  Peo- 
ple's Mut.  Ben.  Assoc.,  42  Ohio  St.  579;  State 
V.  Commercial  Bank,  6  Smed.  &  M.  (Miss.) 
218,  45  Am.  Dec.  280;  Commercial  Bank  v. 
State,  6  Smed.  &  M.  (Miss.)  599;  State  v. 
Pawtuxet  Turnpike  Corp.,  8  R.  I.  182.  And 
see  People  v.  Dashaway  Assoc.,  84  Cal.  114. 

Violation  of  Charter  by  State  Commissioners  in 
Taking  Subscriptions. — The  charter  of  a  bank 
provided  that  no  person,  firm,  or  corporation 
should,  in  the  original  subscription  for  stock, 
on  any  one  day,  subscribe  directly  or  indi- 
rectly, or  procure  any  other  person  to  sub- 
scribe, with  the  understanding  that  it  should 
be  transferred  after  the  books  were  closed,  for 
more  than  fifty  shares  of  stock.  In  a  proceed- 
ing by  quo  warranto  against  the  bank  it  was 
alleged,  as  ground  of  forfeiture,  that  more 
than  fifty  shares  had  been  subscribed  for,  in 
violation  of  that  section  of  the  charter,  and 
that  the  stock  had  been  afterwards  trans- 
ferred. It  was  held  that  as  these  subscrip- 
tions were  under  the  superintendence  and 
supervision  of  commissioners  for  the  slate 
named  in  the  charter,  and  as  the  violations 
occurred  before  the  bank  had  a  corporate  ex- 
istence, the  bank,  as  such,  could  not  be  held 
responsible.  The  violations  of  the  charter 
were  the  acts  of  the  commissioners,  who  were 
agents  of  the  state.  Commercial  Bank  v. 
State,  6  Smed.  &  M.  (Miss.)  599. 

And  in  the  case  of  King  v.  Sea  Ins.  Co.,  26 
Wend.  (N.  Y.)  62,  it  was  held  that  fraud  on  the 
part  of  a  single  subscriber  in  obtaining  stock, 
participated  in  by  one  of  the  commissioners 
for  receiving  subscriptions  and  a  third  person, 
would  not  warrant  a  judgment  of  forfeiture. 

Unlawful  Antedating  of  Articles  of  Incorpora- 
tion by  Secretary  of  State.  —  The  fact  that  tiie 
secretary  of  state,  in  filing  the  articles  of  incor- 
poration of  a  railroad  company,  unlawfully 
antedates  them  will  not  warrant  a  judgment 
of  forfeiture.  A  violation  of  his  duty  on  the 
part  of  the  secretary  of  state  cannot  be  allowed 
to  affect  the  legality  of  the  acts  of  the  incor- 
porators, nor  can  the  state  take  rights  from  a 
corporation  because  of  a  wrong  committed  by 
one  of  its  own  (the  state's)  officers.  State  v. 
Foulkes,  94  Ind.  493. 
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Acts  Within  the  Fair  and  Reasonable  Scope  of  the  Agency  will  be  presumed  prima  facie 
to  have  been  authorized  ;  *  and  if  the  corporation  would  disclaim  responsibility, 
it  must  show  a  special  restriction  imposed  upon  the  agent."-* 

In  the  Case  of  Municipal  Corporations  the  rule  is  believed  to  be  different;  such, 
corporation  will  not  be  dissolved  because  of  the  acts  or  misconduct  of  it 
officers.* 

j.  Cause  of  Forfeiture  Not  to  Be  Taken  Advantage  of  Collat- 
erally - —  General  Rule.  —  A  cause  of  forfeiture  of  corporate  franchises  cannot 
be  taken  advantage  of  collaterally  or  incidentally  or  in  any  mode  other  than  a 
direct  proceeding  instituted  for  the  purpose.'* 


Defaults  of  County  Assessors.  —  In  the  case  of 
State  -<j.  Danville,  etc.,  Gravel  Road  Co.,  33 
Ind.  133,  it  was  held  to  be  no  ground  for  an 
information  against  the  corporation  that 
assessors,  appointed  by  the  county  commis- 
sioners under  the  Act  of  1867  to  assess  the 
benefits  to  lands  within  one  mile  and  a  half  on 
either  side  of  a  gravel  road,  and  within  a  like 
distance  from  the  terminus,  failed  to  list  all 
the  lands  benefited;  for  as  the  assessors  act 
under  no  authority  derived  from  the  company, 
their  omissions  furnish  no  cause  of  action 
against  it. 

1.  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Nat.  Bank,  i  Colo.  532;  State  Bank  v.  State,  i 
Blackf.  (Ind.)  267;  State  v.  Commercial  Bank, 
6  Smed.  k.  M.  (Miss.)  218,  45  Am.  Dec.  280. 
And  see  People  v.  Dashaway  Assoc.,  84  Cal. 
114. 

In  a  proceeding  against  a  bank  by  informa- 
tion in  the  nature  of  a  quo  warranto,  the  acts 
of  the  cashier,  when  proved,  will  be  prima 
facie  binding  on  the  bank  when  performed  in 
the  discharge  of  the  ordinary  duties  which -be- 
long to  that  officer.  State  v.  Commercial 
Bank,  6  Smed.  &  M.  (Miss.)  218,  45  Am.  Dec. 
280. 

The  Presumption  is  that  corporate  agents  do 
not  exceed  their  authority.  Carey  v.  Cincin- 
nati, etc.,  R.  Co.,  5  Iowa  367. 

2.  State  V.  Commercial  Bank,  6  Smed.  &  M. 
(Miss.)  218,  45  Am.  Dec.  280.  And  see  People 
V.  Dashaway  Assoc.,  84  Cal.  114. 

3.  Municipal  Corporations.  —  People  v.  Rec- 
lamation Dist.  No.  108,  53  Cal.  346.  See  the 
title  MiiNi':ii'.\r,  CoRi'ORArroNs. 

4.  Necessity  for  Direct  Proceeding  —  England. 
—  Smith's  Case,  4  Mod.  53;  Colchester  v. 
Seaber,  3  Burr.  1866;  Rex  v.  Amery,  2  T.  R. 
545;  Peter  v.  Kendal,  6  B.  &  C.  703,  13  E.  C. 
L.  299. 

United  States.  — Vermont  v.  Society,  etc.,  I 
Paine  (U.  S.)  652;  U.  S.  v.  Williams,  5  Cranch 
(C.  C.)  63;  Gaylord  v.  Fort  Wayne,  etc.,  R. 
Co.,  6  Biss.  (U.  S.)  286;  Frost  v.  Frfistburg 
Coal  Co.,  24  How.  (U.  S.)  278;  Douglas 
County  V.  BoUes,  94  U.  S.  104;  Mackall 
Chesapeake,  etc..  Canal  Co..  94  U.  S.  308. 

Alabama. — Selma,  etc.,  R.  Co.  v.  Tipton,  5 
Ala.  787,  39  Am.  Dec.  344;  Duke  v.  Cahawba 
Nav.  Co.,  16  Ala.  372;  Harris  v.  Nesbit,  24 
Ala.  398;  Hudgins  v.  State,  46  Ala.  208;  Im- 
porting, etc.,  Co.  V.  Lccke,  50  Ala.  332. 

Arkansas.  —  Hammelt  v.  Little  Rock,  etc., 
R.  Co.,  20  Ark.  204;  Mississippi,  etc.,  R.  Co. 
V.  Cross,  20  Ark.  443;  Memphis,  etc..  Plank- 
road  Co.  V.  Rives,  21  Ark.  302;  Memphis,  etc., 
Plankroad  Co.  v.  Banere,  21  Ark.  306:  West  7/. 
Carolina  L.  Ins.  Co.,  31  Ark.  476;  Blackwcll 


V.  State,  36  Ark.  178;  Searcy  v.  Yarnell,  47 
Ark.  269. 

California.  —  Spring  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  434;  Merrill  Lodge  No. 
299  V.  Ellsworth,  78  Cal.  166. 

Colorado.  —  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  i  Colo.  532;  Denver, 
etc.,  R  Co.  V.  Denver  City  R.  Co.,  2  Colo. 
675;  Humphreys  v.  Mooney,  5  Colo.  282; 
Denver  n.  Mullen,  7  Colo.  346;  Duggan  v. 
Colorado  Mortg.,  etc.,  Co.,  11  Colo.  113. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  46;  Spencer  v. 
Champion,  9  Conn.  536;  Kellogg  Union 
Co.,  12  Conn.  7;  Pearce  v.  Olney,  20  Conn. 
544;  National  Pahquioque  Bank  v.  Bethel 
First  Nat.  Bank,  36  Conn.  325. 

Georgia.  —  Young  v.  Harrison,  6  Ga.  130; 
Union  Branch  R.  Co.  v.  East  Tennessee,  etc., 
R.  Co.,  14  Ga.  327;  Wood  v.  Coosa,  etc.,  R. 
Co.,  32  Ga.  273;  Atlanta  v.  Gate  City  Gas 
Light  Co.,  71  Ga.  106. 

Idaho.  —  Boise  City  Canal  Co.  v.  Pinkham, 
I  Idaho  790. 

Illinois.  —  Wilmans  v.  State  Bank,  6  111. 
667;  Bruffett  V.  Great  Western  R.  Co.,  25  111. 
353;  Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  112 
111.  520;  Baker  v.  Backus,  32  111.  79;  Board  of 
Education  v.  Bakevvell.  122  111.  339;  Citizens 
Horse  R.  Co.  v.  Belleville,  47  111.  App. 
388. 

Indiana. — John  v.  Farmers',  etc..  Bank,  2 
Blackf.  (Ind.)  367,  20  Am.  Dec.  119;  Brook- 
ville,  etc..  Turnpike  Co.  v.  McCarty.  8  Ind. 
392.  65  Am.  Dec.  76S;  Stoops  v.  Greensburgh, 
etc.,  Plankroad  Co.,  10  Ind.  47;  Thornburgh 
V.  Newcastle,  etc.,  R.  Co.,  14  Ind.  499;  Harts- 
ville  University  v.  Hamilton,  34  Ind.  506; 
Aurora,  etc.,  R.  Co.  v.  I.awrenceburgh,  56 
Ind.  80;  While  z/.  State,  6g  Ind.  273;  Lawrence 
County  V.  Hall,  70  Ind.  469;  leaker  v.  Ncff,  73 
Ind.  68;  State  v.  Gordon,  87  Ind.  171 ;  State  v. 
Woodward,  89  Ind.  110,  46  Am.  Rep.  ifo; 
Hon  7'.  State,  89  Ind.  249;  Williamson  v. 
Kokomo  BIdg.,  etc..  Assoc.,  89  Ind.  389;  I.ogan 
V.  Vernon,  etc.,  R.  Co.,  90  Ind.  552:  jusscn  v. 
Lake  County,  95  Ind.  567;  Hasselman  v.  U.  S. 
Mortgage  Co.,  97  Ind.  365;  Barren  Creek 
Ditching  Co.  v.  Beck,  99  Ind.  247;  North  v. 
State,  107  Ind.  356;  Palmer  t.  Logansport, 
etc.,  Gravel  Road  Co.,  T08  Ind.  137;  Cincin- 
nati, etc.,  R.  Co.  V.  Clifford,  113  Ind.  460; 
Western  Plank  Road  Co.  7/.  Central  Union 
Tel.  Co.,  iif)  Ind.  231;  Williams  v.  Citizens' 
R.  Co..  130  Ind.  71,  30  Am.  St.  Rep.  201; 
Hasselman  v.  Japanese  Development  Co.,  2 
Ind.  App.  180. 

Kansas.  —  McCunc  Min.  Co.  v.  Adams,  35 
Kan.  193;  Chicago,  etc.,  R.  Co.  v.  Stafford 
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Actual  Dissolution  as  Distinguished  from  Cause  of  Forfeiture.  —  Where,  however,  an 
event  has  occurred  by  which  the  corporation  has  been  actually  dissolved,  as 
distinq;uished  from  one  which  is  a  mere  cause  for  dissolution,  the  fact  of  disso- 


County,  36  Kan.  122;  Atchison  St.  R.  Co.  v. 
Nave,  38  Kan.  744,  5  Am.  St.  Rep.  800. 

Kentucky.  —  Hughes  v.  Somerset  Bank,  5 
Litt.  (Ky.)  45;  Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Ky.)  601;  Harrison  v.  Lexington, 
etc.,  R.  Co.,  9  B.  Mon.  (Ky.)  470. 

Louisiana.  —  Atchafalaya  Bank  i'.  Dawson, 
13  La.  497;  State  v.  Fagan,  22  La.  Ann.  545. 

Maine.  —  Day  v.  Stetson,  8  Me.  372;  Penob- 
scot Boom  Corp.  v.  Lamson,  16  Me.  224,  33 
Am.  Dec.  656;  Cooper  v.  Curtis,  30  Me.  488. 

Maryland.  —  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  I  Md.  553;  Chesapeake,  etc.,  Canal 
Co.  V.  Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
(Md.)  i;  State  University  v.  Williams,  q  Gill  & 
J.  (Md.)  365,  31  Am.  Dec.  72;  Planters  Bank 
V.  Alexandria  Bank,  10  Gill  &  J.  (Md.)  346; 
Taggart  v.  Western  Maryland  R.  Co.,  24  Md. 
563,  89  Am.  Dec.  760;  New  Cent.  Coal  Co. 
V.  George's  Creek  Coal,  etc.,  Co.,  37  Md.  537: 
Musgrave  v.  Morrison,  54  Md.  166;  Hamilton 
V.  Annapolis,  etc.,  R.  Co.,  i  Md.  Ch.  107. 

Massachusetts.  —  Com.  v.  Union  F.  &  M.  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dec.  50;  Heard  v. 
Talbot,  .7  Gray  (Mass.)  120;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.)  344; 
Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  (Mass.)  49,  35  Am.  Dec.  292. 

Michigan. — Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457; 
People  V.  Pontiac  Bank,  12  Mich.  527;  Mont- 
gomery V.  Merrill,  18  Mich.  343;  Toledo,  etc., 
R.  Co.  V.  Johnson,  49  Mich.  148. 

Mississippi.  —  Grand  Gulf  Bank  v.  Archer,  8 
Smed.  iSc  M.  (Miss.)  151;  Bohannon  v.  Binns, 
31  Miss.  355;  Bayless  v.  Orne,  Freem.  (Miss.) 
161. 

Missouri.  —  State  Bank  v.  Merchants  Bank, 
10  Mo.  123;  Haskell  v.  Worthington,  94  Mo. 
560;  State  Bank  v.  Snelling,  35  Mo.  190; 
Granby  Min.,  etc.,  Co.  v.  Richards,  95  Mo. 
106;  Staunton  Copper  Min.  Co.  v.  Thurmond, 
7  Mo.  App.  587. 

Nebraska.  —  Lincoln  Bldg.,  etc..  Assoc.  v. 
Graham,  7  Neb.  175. 

New  Hampshire.  —  State  v.  Carr,  5  N.  H. 
367;  Peirce  v.  Somersworth,  10  N.  H.  369; 
State  V.  Fourth  New  Hampshire  Turnpike,  15 
N.  H.  163,  41  Am.  Dec.  690;  Sewall's  Falls 
Bridge  v.  Fisk,  23  N.  H.  171. 

Ne~M  Jersey.  —  Society,  etc.  v.  Morris  Canal, 
etc.,  Co.,  I  N.  J.  Eq.  157,  21  Am.  Dec.  41; 
New  Jersey  Southern  R.  Co.  v.  Long  Branch 
Com'rs,  39  N.  J.  L.  28;  Elizabethtown  Gas 
Light  Co.  V.  Green,  46  N.  J.  Eq.  118. 

Neiu  York.  —  All  Saints  Church  v.  Lovett, 
I  Hall  (N.  Y.)  191;  Thompson  v.  New  York, 
etc.,  R.  Co.,  3  Sandf.  Ch.  (N.  Y.)  625;  Matter 
of  Arden,  i  Connoly  (N.  Y.)  159;  Barclay  v. 
Talman,  4  Edw.  Ch.  (N.  Y.)  129;  Mechanics' 
Bldg.  Assoc.  V.  Stevens,  5  Duer  (N.  Y.)  676; 
Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.)  23:  Mat- 
ter of  Reformed  Presb.  Church,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  476;  People  v.  Manhattan 
Co.,  9  Wend.  (N.  Y.)  351;  Smith  v.  Metropoli- 
tan Gas  Light  Co.,  12  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  187;  Eaton  v.  Aspinwall,  19  N.  Y. 
119;   Persse,  etc.,  Paper-Works  v.  Willett,  ig 


Abb.  Pr.  (N.  Y.  Super.  Ct.)  416;  People  v. 
Phoenix  Bank,  24  Wend.  (N.  Y.)  431,  35  Am. 
Dec.  634;  Buffalo,  etc.,  R.  Co.  v.  Cary,  26  N. 
Y.  75;  Doyle  v.  Peerless  Petroleum  Co.,  44 
Barb.  (N.  Y.)  239;  Central  Crosstown  R.  Co. 
V.  Twenty-third  St.  R.  Co.,  54  How.  Pr.  (N.  Y. 
Super.  Ct.  186;  Ormsby  v.  Vermont  Copper 
Min.  Co.,  65  Barb.  (N.  Y.)  360;  Matter  of  New 
York  El.  R.  Co.,  70  N.  Y.  338;  Matter  of 
Brooklyn,  etc.,  R.  Co.,  72  N.  Y.  245;  Day  v. 
Ogdensburgh,  etc.,  R.  Co.,  107  N.  Y.  139. 

North  Carolina.  —  Buncombe  Turr»pike  Co. 
V.  M'Carson,  i  Dev.  &  B.  L.  (18  N.  Car.)  306; 
Asheville  Div.  No.  15  v.  Aston,  92  N.  Car.  578. 
And  see  Tar  River  Nav.  Co.  v.  Neal,  3 
Hawks  (10  N.  Car.)  520. 

OA/o.  —  Webb  V.  Moler,  8  Ohio  548;  Circle- 
ville  Bank  v.  Renick,  15  Ohio  322;  Johnson 
V.  Bentley,  16  Ohio  97;  State  v.  Taylor,  25 
Ohio  St.  279. 

Pennsylvania.  —  Com.  v.  Morris,  i  Phila. 
(Pa.)  411,  9  Leg.  Int.  (Pa.)  176;  Com.  v. 
Farmers  Bank,  2  Grant's  Cas.  (Pa.)  392; 
Irvine  v.  Lumbermen's  Bank,  2  W.  &  S.  (Pa.) 
190;  Lycoming  F.  Ins.  Co.  v.  Newcomb,  4  Leg. 
Gaz.  (Pa.)  409;  Lehigh  River  Bridge  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  4  Rawle  (Pa.)  9;  Com. 
V.  Burrell,  7  Pa.  St.  34;  Centre,  etc..  Turn- 
pike Road  Co.  V.  McConaby,  16  S.  &  R. 
(Pa.)  140;  Com.  V.  Allegheny  Bridge  Co.,  20 
Pa.  St.  185;  Dyer  v.  Walker,  40  Pa.  St.  157; 
Coil  V.  Pittsburgh  Female  College,  40  Pa.  St. 
439- 

Tennessee.  —  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420;  Parker  v. 
Bethel  Hotel  Co.,  96  Tenn.  252. 

Texas. — San  Antonio  -■.  Jones,  28  Tex.  19; 
Moseby  v.  Burrow,  52  Tex.  396;  Galveston, 
etc.,  R.  Co.  V.  State,  81  Tex.  572. 

Vermont.  —  Connecticut,  etc.,  Rivers  R.  Co. 
V.  Bailey,  24  Vt.  465,  58  Am.  Dec.  181 ;  Ver- 
mont, etc.,  R.  Co.  V.  Vermont  Cent.  R.  Co.,  34 
Vt.  I. 

Virginia. — State,  etc.,  Bank  v.  Poitiaux,  3 
Rand.  (Va.)  136;  Crump  v.  U.  S.  Mining  Co., 
7  Gratt.  (Va.)  352,  56  Am.  Dec.  116;  Pixley  v. 
Roanoke  Nav.  Co.,  75  Va.  320. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Marshall  County,  3  W.  Va.  319;  Moore  v. 
Schoppert,  22  W.  Va.  282;  Greenbrier  Lumber 
Co.  V.  Ward,  30  W.  Va.  43. 

And  see  Thirteenth,  etc.,  Streets  Pass.  R. 
Co.  V.  Southern  Pass.  R.  Co.,  3  Pa.  Dist.  Rep. 
337;  Wellington,  etc..  R.  Co.  v.  Cashie,  etc., 
R.,  etc.,  Co.,  114  N.  Car.  690;  White's  Creek 
Turnpike  Co.  v.  Davidson  County,  3  Tenn. 
Ch.  399;  Waterford,  etc.,  R.  Co.  v.  Dalbiac,  6 
Exch.  443;  Towar  v.  Hale,  46  Barb.  (N.  Y.) 
361;  McConahv  v.  Centre,  etc..  Turnpike 
Road  Co.,  I  P.  &  W.  (Pa.)  426. 

Irregularities  in  Manner  of  Transacting  Corpo- 
rate Business.  —  Irregularities  in  the  manner  of 
transacting  corporate  business  cannot  be  col- 
laterally shown  for  the  purpose  of  defeating  a 
title  to  real  estate  derived  through  the  corpo- 
ration.   Bellows  7'.  Todd,  39  Iowa  209. 

In  Litigation  Between  the  State  and  the  Corpo- 
ration.—In  the  case  of  State  z'.  V^incennes 
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lution  may  be  shown  and  relied  upon  in  any  proceeding  in  which  such  fact  is 
relevant  or  material.*  Thus,  where  a  defendant  was  charged  with  having  sold 
intoxicating  liquors  within  three  miles  of  an  incorporated  institution  of  learn- 
ing, it  was  held  competent  for  him  to  show  that  the  corporation  had  been 
previously  dissolved  by  a  reduction  of  the  board  of  trustees  to  a  number  too 
small  to  perform  corporate  functions  or  to  supply  its  own  vacancies.* 

Where  FrancMse  Has  Never  Vested.  —  And  in  an  action  by  a  toll-road  corporation 
to  recover  tolls,  it  has  been  held  that  the  defendant  may  show,  in  bar  of  the 
plaintiff's  action,  that  the  plaintiff's  right  to  exact  toll  had  never  vested,  by 
reason  of  its  failure  to  perform  certain  conditions  precedent  to  the  vesting  of 
the  franchise,^  or  that  the  period  of  assent  by  the  supervisors  necessary  to  the 
exercise  by  the  corporation  of  the  franchise  of  taking  tolls  had  expired.^  And 
where,  in  proceedings  in  chancery  against  a  corporation  to  set  aside  a  convey- 
ance alleged  to  have  been  obtained  by  fraud,  the  bill  contained  averments  that 
such  company  never  had  any  corporate  existence  so  as  to  enable  it  in  its  cor- 
porate name  to  take  and  hold  property,  it  was  held  that  the  fact  might  be 
inquired  into  collaterally." 


University,  5  Ind.  77,  it  was  contended  that 
the  rule  that  a  judicial  sentence  of  forfeiture 
must  be  shown  against  a  corporation  where 
the  question  arises  collaterally  did  not  apply 
in  litigation  between  the  corporation  and  the 
state  where,  for  instance,  the  state  was  sued 
by  the  corporation.  But  the  question  does 
not  seem  to  have  been  directly  determined. 
In  First  Baptist  Church  v.  Branham,  go  Cal. 
22,  however,  the  court  said,  quoting  People  v. 
La  Rue,  67  Cal.  530;  "A  corporation  de  facto 
may  legally  do  and  perform  every  act  and 
thing  which  the  same  entity  could  do  or  per- 
form were  it  a  jute  corporation.  As  to  all 
the  world  except  the  paramount  authority 
under  which  it  acts,  and  from  which  it  re- 
ceives its  charter,  it  occupies  the  same  posi- 
tion as  though  in  all  respects  valid;  and  even 
as  against  the  state,  except  in  direct  proceed- 
ings to  arrest  its  usurpation  of  power,  it  is 
submitted,  its  acts  are  to  be  treated  as  effica- 
cious." 

Indictment  Against  Corporation  for  Failure  to 
Perform  Public  Duties. —  The  pica  by  a  corpo- 
ration that  it  has  forfeited  its  charter  affords 
no  defense  to  an  indictment  against  it  for  a 
neglect  of  public  duly,  unless  the  forfeiture 
has  been  judicially  adjudged.  Com.  v.  Worces- 
ter Turnpike  Corp.,  3  Pick.  (Mass.)  327. 

1.  Actual  Dissolution.  —  Black  well  v.  State,  36 
Ark.  178 ;  John  v.  Karmcrs',  etc.,  Bank,  2  Hlackf. 
(Ind.)  367,  20  Am.  Dec.  iig;  Little  v.  Danville, 
etc.,  Plankroad  Co.,  18  Ind.  86;  Hartsville 
University  v.  Hamilton,  34  Ind.  506;  Carey 
V.  Cincinnati,  etc.,  R.  Co.,  5  Iowa  357;  Gal- 
liopolis  Bank  v.  Trimble,  6  B.  Mon.  (Ky.)  601 ; 
Grand  Rapids  Bridge  Co.  v.  Prange,  35  Mich. 
400,  24  Am.  Rep.  585. 

In  the  case  of  Briggs  v.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71,  it  was  held  that 
where  the  charter  of  a  corporation  provided 
that  the  corporation  should  "  cease  to  exist  " 
if  a  certain  provision  were  not  omplied  with, 
yet  the  question  whether  the  corporation  had 
ceased  to  exist  could  only  be  determined  in  a 
suit  to  which  the  commonwealth  was  a  party. 
This  was  upon  the  theory,  obviously,  that  the 
mere  act  or  omission  prescribed  would  not  per 
se  operate  to  dissolve  the  corporation,  for  if 
9  C.  of  L.— 38  i 


such  effect  were  attributed,  the  fact  of  the  dis- 
solution of  the  corporation  could  be  shown  in 
any  proceeding  where  relevant  to  the  issues 
involved.  See  supra.  Whether  Charter  Provi- 
sions A  re  or  A  re  Not  Sel f -executing. 

And  in  St.  Louis  Gas-Light  Co.  tk  St.  Louis, 
II  Mo.  App.  65,  affirmed  84  Mo.  202,  it  is  said 
that  whether  or  not  the  charter  of  a  corpora- 
tion has  expired  by  limitation  can  only  be 
raised  by  a  direct  proceeding  between  the 
state  and  the  corporation.  This  statement  is 
in  conflict  with  the  weight  of  authority,  which 
holds  that  by  the  expiration  of  its  charter  a 
corporation  is  dissolved  per  se,  and  without 
judgment  of  forfeiture  and  dissolution.  And 
the  rule  that  where  a  corporation  has  been 
actually  dissolved  the  fact  may  be  set  up  and 
relied  upon  in  a  collateral  proceeding  does  not 
admit  of  doubt.  See  supra,  Axpiration  of 
Time  Limited  in  Charter. 

Burden  of  Proof.  —  Of  course  the  party  rely- 
ing upon  the  fact  of  dissolution  must  prove  it; 
that  is,  the  burden  of  proof  is  upon  him.  See 
U.  S.  Electric  Lighting  Co.  v.  Leiter,  19  D.  C. 
575- 

2.  Blackwell  v.  State,  36  Ark.  178. 

But  a  defendant  in  such  an  indictment 
cannot  set  up  a  dissolution  by  nonuser,  for 
nonuser  is  only  a  cause  of  forfeiture,  a  dissolu- 
t'on  not  resulting  until  judicially  declared. 
Hudgins  v.  State,  46  Ala.  208. 

In  the  case  of  Elizabeth  City  Academy  v. 
Lindsey,  6  Ired.  L.  (28  N.  Car.)  476,  45  Am. 
Dec.  500,  it  was  held  that  where  a  corporation 
of  trustees  of  an  academy,  consisting  of  ten, 
was  shown  to  have  once  existed,  and  to  have 
continued  to  act  as  a  corporation  up  to  the 
time  of  the  suit,  although  it  was  shown  by  the 
defendant  that  but  one  of  the  original  trustees 
remained  alive,  it  would  be  deemed  a  valid 
corporation  as  against  wrongdoers  and  all 
who  had  treated  or  contracted  with  the  associa- 
tion as  an  individual. 

3.  Little  v.  Danville,  etc.,  Plankroad  Co.,  18 
Ind.  86. 

4.  Grand  Rapids  Bridge  Co.  v.  Prange,  35 
Mich.  400,  24  Am.  Rep.  585. 

6,  Carey  v.  Cincinnati,  etc.,  R.  Co.,  5  Iowa 
357- 
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k.  Who  May  Troceed  to  Enforce  Forfeiture.  —  in  the  Absence  of 
statute,  only  the  state  can  proceed  to  enforce  the  forfeiture  of  corporate  fran- 
chises.*   "The  state  gave,"  it  has  been  said,  "and  the  state  only  can  take 


1,  General  Rule  —  Proceeding  Must  Be  by  the 
State  —  Eitiilami.  —  Rex  v.  Amery,  2  T.  R.  545; 
Colchester  v.  Seaber,  3  Burr.  1866;  Smith's 
Case,  4  Mod.  53. 

United  Sfiiirs.  —  Wallamct  Falls  Canal,  etc., 
Co.  V.  Kittridge,  5  Sawy.  (U.  S.)  44;  Gaylord 
V.  Fort  Wayne,  etc.,  R.  Co.,  6  Biss.  (U.  S.) 
286;  Schulenberg  v.  Harriman,  21  Wall.  (U. 
S.)  63;  Mackall  v.  Chesapeake,  etc..  Canal 
Co.,  94  U.  S.  308. 

Alabama. — Selma,  etc.,  R.  Co.  v.  Tipton,  5 
Ala.  787,  39  Am.  Dec.  344;  Duke  v.  Cahawba 
Nav.  Co.,  16  Ala.  372;  State  v.  Moore,  19  Ala. 
514;  Harris  v.  Nesbit,  24  Ala.  398;  State  71. 
Cahaba,  30  Ala.  66;  Hudgins  v.  State,  46  Ala. 
208;  Importing,  etc.,  Co.  v.  Locke,  50  Ala.  332. 

Arkansas.  —  Hammett  v.  Little  Rock,  etc., 
R.  Co.,  20  Ark.  204;  Mississippi,  etc.,  R.  Co. 
V.  Cross,  20  Ark.  443;  West  v.  Carolina  L. 
Ins.  Co.,  31  Ark.  476;  Blackwell  z.  State,  36 
Ark.  178;  Searcy  v.  Yarnell,  47  Ark.  269. 

Call  forrtia.  —  Spring  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  434;  People  v.  Stan- 
ford, 77  Cal.  360;  People  v.  Los  Angeles  Elec- 
tric R.  Co.,  91  Cal.  338;  People  v.  Sutter  St. 
R.  Co.,  117  Cal.  604. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45;  Spencer  v. 
Champion,  g  Conn.  536;  Kellogg  y.  Union 
Co.,  12  Conn.  7;  Pearce  v.  Olney,  20  Conn. 
544- 

Georgia. — \oung  v.  Harrison,  6  Ga.  130; 
Union  Branch  R.  Co.  v.  East  Tennessee,  etc., 
R.  Co.,  14  Ga.  327;  Wood  v.  Coosa,  etc., 
R.  Co..  32  Ga.  273;  Atlanta  v.  Gate  City  Gas 
Light  Co.,  71  Ga.  106. 

Idaho.  —  Boise  City  Canal  Co.  v.  Pinkham, 

1  Idaho  790. 

Illinois.  —  Wilmans  v.  State  Bank,  6  111.  667; 
Baker  v.  Backus,  32  III.  79;  People  v.  North 
Chicago  R.  Co.,  88  111.  537. 

Indiana.  —  John  71.  Farmers',  etc..  Bank,  2 
Blackf.  (Ind.)367,  20  Am.  Dec.  119;  State  v.  Vin- 
cennes  University,  5  Ind.  80;  Brookville,  etc.. 
Turnpike  Co.  v.  McCarty,  8  Ind.  392,  65  Am. 
Dec.  768;  Stoops  V.  Greensburgh,  etc.,  Plank- 
road  Co.,  10  Ind.  47;  Hartsville  University  r. 
Hamilton,  34  Ind.  506;  White  v.  State,  69  Ind. 
275;  Lawrence  County  v.  Hall,  70  Ind.  469; 
Baker  v.  Neff,  73  Ind.  68;  State  v.  Gordon,  87 
Ind.  171 ;  State  v.  Woodward,  89  Ind.  no,  46 
Am.  Rep.  160;  Hon  v.  State,  89  Ind.  2.19;  Wil- 
liamson V.  Kokomo  BIdg.,  etc..  Assoc.,  8g 
Ind.  389;  Logan  z/.  Vernon,  etc.,  R.  Co.,  90 
Ind.  552;  Jussen  v.  Lake  County,  95  Ind.  567; 
Hasselman  v.  U.  S.  Mortgage  Co.,  97  Ind.  365; 
Barren  Creek  Ditching  Co.  v.  Beck,  gg  Ind. 
247;  North  V.  State,  107  Ind.  356;  Palmer  z'. 
Logansport,  etc..  Gravel  Road  Co.,  108  Ind. 
137;  Cincinnati,  etc.,  R  Co.  v.  Clifford,  113 
Ind.  460-  Western  Plank  Road  Co.  v.  Central 
Union  Tel.  Co.,  116  Ind.  229;  Williams  v. 
Citizens  R.  Co.,  130  Ind.  71,  30  Am.  St.  Rep. 
201 ;  Hasselman  v.  Japanese  Development  Co., 

2  Ind.  App.  180. 

Kansas.  —  Reisner  v.  Strong,  24  Kan.  412. 
Kentucky.  —  Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (ky.)  599. 
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Louisiana.  —  Atchafalaya  Bank  v.  Dawson, 
13  La.  497;  Curien  v.  Santini,  16  La.  Ann.  27; 
State  V.  Fagan,  22  La.  Ann.  545;  Matter  of 
State  Sav.  Bank,  etc.,  Co.,  35  La.  Ann.  196. 

Maine.  —  Bear-Camp  River  Co.  v.  Wood- 
man, 2  Me.  404;  Day  v.  Stetson,  8  Me.  365; 
Penobscot  Boom  Corp.  v.  Lamson,  16  Me.  231, 
33  Am.  Dec.  656. 

Maryland.  —  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  I  Md.  553;  Chesapeake,  etc..  Canal 
Co.  V.  Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
(Md.)  i;  State  University  v.  Williams,  9  Gill  & 
J.  (Md.)  365,  31  Am.  Dec.  72;  Frederick 
Female  Seminary  v.  State,  9  Gill  &  J.  (Md.) 
3g7;  Planters'  Bank  -v.  Alexandria  Bank,  10 
Gill  &  J.  (Md.)  356;  Taggart  v.  Western  Mary- 
land R.  Co.,  24  Md.  565,  89  Am.  Dec.  760; 
New  Cent.  Coal  Co.  v.  George's  Creek  Coal, 
etc.,  Co.,  37  Md.  537;  Hamilton  v.  Annapolis, 
etc.,  R.  Co., I  Md.  Ch.  107. 

Massachusetts.  —  Goddard  v.  Smithett,  3 
Gray  (Mass.)  116;  Com.  v.  Union  F.  &  M.  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dec.  50;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick. 
(Mass.)  344;  Heard  v.  Talbot,  7  Gray  (Mass.) 
120;  Boston  Glass  Manufactory  v.  Langdon, 
24  Pick.  (Mass.)  49,  35  Am.  Dec.  292;  Folger 
V.  Columbian  Ins.  Co.,  gg  Mass.  267,  g6  Am. 
Dec.  747;  Rice  v.  National  Bank,  126  Mass. 
300.  See  Boston  Rubber  Shoe  Co.  v.  Boston 
Rubber  Co.,  I4g  Mass.  436. 

Michiffa7t.  —  Montgomery  v.  Merrill.  18 
Mich.  338;  Flint,  etc..  Plank-road  Co.  v. 
Woodhull,  25  Mich,  gg,  12  Am.  Rep.  233; 
Toledo,  etc.,  R.  Co.  v.  Johnson,  4g  Mich. 
148. 

Minnesota.  —  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  258. 

Mississippi .  —  Bayless  v.  Orne,  Freem. 
(Miss.)  161;  Grand  Gulf  Bank  v.  Archer,  8 
Smed.  &  M.  (Miss.)  151;  Bohannon  v.  Binns, 
31  Miss.  355. 

Missouri.  —  State  Bank  v.  Merchants  Bank, 
10  Mo.  123;  State  Bank  v.  Snelling,  35  Mo. 
Tgo;  Broadwell  v.  Merritt,  87  Mo.  95;  Staun- 
ton Copper  Min.  Co.  v.  Thurmond,  7  Mo. 
App.  587- 

New  Hampshire.  —  State  v.  Carr,  5  N.  H. 
367;  Peirce  v.  Somersworth,  10  N.  H.  369; 
State  V.  Fourth  New  Hampshire  Turnpike,  15 
N.  H.  163,  41  Am.  Dec.  6go;  Sewall's  Falls 
Bridge  v.  Fisk,  23  N.  H.  171. 

Neiu  Jersey.  —  Society,  etc.  v.  Morris  Canal, 
etc.,  Co.,  I  N.  J.  Eq.  157,  21  Am.  Dec.  41; 
State  V.  Paterson,  etc..  Turnpike  Co.,  21  N.  J. 
L.  g;  New  Jersey  Southern  R.  Co.  v.  Long 
Branch  Com'rs,  3g  N.  J.  L.  35;  Jersey  City 
Gaslight  Co.  v.  Consumers  Gas  Co.,  40  N.  J. 
Eq.  427. 

N'eii'  York.  —  All  Saints  Church  v.  Lovett,  r 
Hall  (N.  Y.)  198;  Thompson  v.  New  York, 
etc.,  R.  Co.,  3  Sandf.  Ch.  (N.  Y.)  625;  Matter 
of  Arden,  i  Connoly  (N.  Y.)  159;  Mechanics 
Bldg.  Assoc.  V.  Stevens  5  Duer  (N.  Y.)  676; 
Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.)  23;  Peo- 
ple V.  Manhattan  Co.,  g  Wend.  (N.  Y.)  351; 
Wilmersdoerlfer  v.  Lake  Mahopac  Imp.  Co., 
18  Hun  (N.Y.)  387;  Eaton  v.  Aspinwall,  19  N. 
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away  "  the  life  of  a  corporation.* 

By  Statute  in  Some  States  it  is,  however,  provided  that  such  a  proceeding  may 
be  instituted  by  the  relation  or  on  the  information  of  a  private  individual.* 
Or  the  legislature  may  confer  upon  private  persons  the  right  to  institute  such 
proceedings  in  their  own  names.* 


Y.  iig;  People  v.  Phcenix  Bank,  24  Wend. 
(N.  Y.)43i,  35  Am.  Dec.  634;  Buffalo,  etc.,  R. 
Co.  V.  Cary,  26  N.  Y.  75;  Central  Crosstown 
R.  Co.  V.  Twenty-third  St.  R.  Co.,  54  How. 
Pr.  .(N.  Y.  Super.  Ct.)  186;  Ormsby  v.  Ver- 
mont Copper  Min.  Co.,  65  Barb.  (N.  Y.)  360; 
Matter  of  New  York  El.  R.  Co.,  70  N.  Y.  338; 
Matter  of  Atty.-Gen.,  79  Hun  (N.  Y.)  369; 
Denike  v.  New  York,  etc..  Lime,  etc.,  Co.,  80 
X.  Y.  599;  Day  v.  Ogdensburgh,  etc.,  R.  Co., 
107  N.  Y.  I2g;  People  v.  Ulster,  etc.,  R.  Co., 
128  N.  Y.  240. 

North  Carolina.  —  Bass  v.  Roanoke  Nav., 
etc.,  Co.,  Ill  N.  Car.  439. 

Ohio. — State  v.  Brvce,  7  Ohio,  pt.  ii.,  82; 
Webb  ■:.  Moler,  8  Ohio  548;  Circleville  Bank 
V.  Renick,  15  Ohio  322;  Johnson  v.  Bentley. 
16  Ohio  97. 

Oregon.  —  Kelley  v.  People's  Transp.  Co.,  3 
Oregon  189. 

Pennsylvania.  —  Com.  v.  Farmers'  Bank,  2 
Grant's  Cas.  (Pa.)  392;  Irvine  v.  Lumbermen's 
Bank,  2  W.  &  S.  (Pa.)  190;  Turnpike  Co.  v. 
Jenkintown  Electric  R.  Co.,  4  Pa.  Dist.  Rep. 
8;  Lehigh  River  Bridge  Co.  v.  Lehigh  Coal, 
etc.,  Co.,  4  Rawle  (Pa.)  g;  Com.  v.  Burrell,  7 
Pa.  St.  34;  Com.  V.  Allegheny  Bridge  Co.,  20 
Pa.  St.  185;  Dyer  v.  Walker,  40  Pa.  St.  157; 
Lejee  v.  Continental  Pass.  R.  Co.,  10  Phila. 
(Pa.)  362,  32  Leg.  Int.  (Pa.)  386;  Centre,  etc.. 
Turnpike  Road  Co.  v.  McConaby,  16  S.  &  R. 
(Pa.)  144;  Com.  V.  Allegheny  Bridge  Co.,  20 
Pa.  St.  185;  Western  Pennsylvania  R.  Co.'s 
Appeal,  104  Pa.  St.  399;  Hinchman  v.  Phila- 
delphia, etc..  Turnpike  Road,  160  Pa.  St. 
150. 

Rhode  Island.  —  Paulino  v.  Portuguese  Bene- 
ficial Assoc.,  18  R.  I.  165. 

South  Dakota.  —  State  v.  Union  Invest.  Co., 
7  S.  Dak.  51. 

Tennessee.  —  State  v.  White's  Creek  Turn- 
pike Co.,  3  Tenn.  Ch.  163;  La  Grange,  etc.,  R. 
Co.  V.  Rainey,  7  Coldw.  (Tenn.)  420;  State  v. 
Butler,  15  Lea  (Tenn.)  104;  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252. 

Texas.  — San  Antonio  v.  Jones,  28  Te.x.  ig; 
Brcnnan  v.  Weatherford,  53  Tex.  330,  37  Am. 
Rep.  758;  Pickett  v.  Abney,  84  Tex.  645. 

Vermont.  —  Connecticut,  etc..  Rivers  R.  Co. 
V.  Bailey,  24  Vt.  465,  58  Am.  Dec.  181;  Ver- 
mont, etc.,  R.  Co.  V.  Vermont  Cent.  R.  Cc,  34 
Vt.  2. 

Virginia.  —  State,  etc..  Bank  Poitiaux,  3 
Rand.  (Va.)  136;  Crump  v.  U.  S.  Mining  Co., 
7  Gratt.  (Va.)  352,  56  Am.  Dec.  116;  Pixley  v. 
Roanoke  Nav.  Co.,  75  Va.  320. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
.Marshall  County,  3  W.  Va.  319;  Moore  v. 
Schoppert,  22  W.  Va.  282;  Greenbrier  Lumber 
Co.  V.  Ward,  30  W.  Va.  43. 

And  see  Riggin  v.  Union  Bank,  18  La.  Ann. 
677;  Tar  River  Nav.  Co.  v.  Ncal,  3  Hawks 
(10  N.  Car.)  520;  Lebanon  Water  Co.,  9  Pa. 
Co.  Ct.  Rep.  589;  Strong  v.  McCagg,  55  Wis. 
624. 


1.  McClellan,  J.,  in  Capital  City  Water  Co. 
V.  State,  105  Ala.  430. 

2.  Statutes.  —  See  State  v.  Webb,  97  Ala  iii, 
38  Am.  St.  Rep.  151 ;  State  v.  Smith,  32  Ind. 
213;  State  V.  Judge,  20  La.  Ann.  177;  Goddard 
V.  Smithett,  3  Gray  (Mass.)  116;  State  v.  Pitts- 
burgh, etc.,  R.  Co.,  50  Ohio  St.  239. 

In  Alabama,  by  statute,  an  action  may  be 
brought  to  dissolve  a  corporation,  in  the  name 
of  the  state,  on  the  information  of  any  person, 
upon  the  latter's  giving  security  for  costs. 
Code  of  1886,  ^5  3167  et  seq.  See  State  v. 
Webb,  97  Ala.  in,  38  .Am.  St.  Rep.  151. 

Creditors  of  a  Corporation,  by  statute  in  some 
states,  have  the  right  to  institute  proceedings 
for  a  forfeiture  of  the  corporate  charter.  See 
State  -'.  Judge,  20  La.  Ann.  177. 

Must  Be  Judgment  Creditors. —  Under  a  stat- 
ute giving  to  a  creditor  of  a  corporation  a 
right  to  maintain  an  action  to  have  it  dis- 
solved on  the  ground  of  insolvency,  and  to 
compel  its  trustees,  directors,  and  officers  to 
make  good  the  losses  which  it  has  sustained 
by  reason  of  their  negligence  and  mismanage- 
ment, it  has  been  held  that  the  statute  con- 
templates only  judgment  creditors  as  having 
the  right  to  maintain  the  action.  Belknap  v. 
North  America  L.  Ins.  Co.,  11  Hun  (N.  Y.)  282; 
Cole  V.  Knickerbocker  L.  Ins.  Co.,  23  Hun 
(N.  Y.)  255. 

In  the  Absence  of  Statutory  Provision  such  a 
proceeding  is  unauthorized.  In  the  case  of 
Murphy  v.  Farmers'  Bank,  20  Pa.  St.  415,  it 
was  held  that  a  writ  of  quo  warranto  in  order  to 
dissolve  a  banking  corporation  could  not  be 
maintained  at  the  suggestion  of  a  mere  private 
relator,  though  under  the  Act  of  June  14,  1836, 
in  questions  involving  merely  the  administra- 
tion of  corporate  functions  or  duties  affecting 
only  individual  rights,  such  as  the  election  of 
officers  or  the  admission  of  corporate  officers 
or  members,  and  the  like,  the  writ  might  issue 
at  the  suit  of  the  attorney-general  or  of  any 
person  or  persons  desiring  to  prosecute  the 
same.  And  also  in  the  case  of  Goddard  7/. 
Smithett,  3  Gray  (Mass.)  116,  it  was  held  that, 
independently  of  statute,  an  individual  has  no 
right  t  J  apply  to  the  court,  without  the  inter- 
vention of  the  attorney-general  of  the  state,  for 
leave  to  file  an  informaiion  in  the  nature  of  a 
quo  u-arranto  against  a  corporation. 

Not  a  Private  Action,  Though  There  May  Be  Pri- 
vate Relator. —  I'.ut  a  proceeding  in  the  nature 
of  a  ([uo  warranto,  though  at  ihe  instance  of  a 
private  relator,  is  instituted  and  conducted  by 
the  attorney-general  as  the  rf[)resentative 
of  the  state,  and  it  cannot  be  urged,  in  such  a 
proceetling,  that  the  relator  so  acquiesced  in  the 
alleged  usurpation  as  to  estop  him  from  pro- 
ceeding against  the  respondents.  State  v. 
Sharp,  27  Minn.  38.  See  generally  the  title 
Qi'o  Warranio. 

3.  Stale  7'.  Consolidation  Coal  Co.,  46  Md.  I. 
And  sec  Western  Pennsylvania  R.  Co's  Ap- 
peal, 104  Pa.  St.  39g. 
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Burden  of  Proof.  —  It  has  been  said  that  "it  was  a  peculiarity  of  both  the  quo 
wanaiUo  and  information  in  the  nature  of  quo  warranto  that  the  ordinary  rule 
of  pleading  was  reversed,  and  the  state  was  bound  to  show  nothing,  and  the 
defendant  was  required  to  show  his  right  to  the  franchise  or  ofifice  in  question; 
and  if  he  failed  to  show  authority,  judgment  went  against  him."  '  But  if  a 
corporation  is  proceeded  against  in  its  corporate  name  by  quo  warranto  or 
information  in  the  nature  of  a  quo  warranto,  the  effect  is  to  admit  the  exist- 
ence of  the  corporation,  or,  in  other  words,  the  performance  of  all  conditions 
precedent  and  the  regularity  of  its  organization.*  When  the  corporate  exist- 
ence is  proved  or  admitted,  the  burden  is  upon  the  plaintiff  to  show  the  com- 
mission of  such  acts  or  the  existence  of  such  defaults  as  will  constitute  a  cause 
of  forfeiture. 

statute  of  Limitations  as  Applicable  to  Proceedings  by  State.  —  An  action  by  the  state 
to  enforce  the  forfeiture  of  a  charter  is  not  barred  by  the  general  statute  of 
limitations,  unless  an  intent  that  it  shall  so  operate  is  apparent.*  By  statute  in 
some  states  the  right  of  the  state  to  proceed  for  a  forfeiture  is  expressly  limited.* 
Where  such  a  statute  exists,  its  application  is  not  affected  by  reason  of  the  fact 
that  the  state  had  no  knowledge  of  the  commission  of  the  act  relied  upon  as 
a  ground  of  forfeiture  until  after  the  expiration  of  the  statutory  period.® 

/.  Waiver  OF  Forfeiture  BY  State  —  (i)  /;/  Goieral.  —  It  is  undoubtedly 
competent  for  the  state  to  waive  the  right  to  enforce  a  forfeiture,  when  a  cause 
therefor  has  occurred ; for  the  state,  it  has  been  said,  may  waive  a  broken 


1.  Burden  of  Proof.  —  People  v.  Dashaway 
Assoc.,  84  Cal.  118.  See  also  Clark  v.  People, 
15  III.  217;  People  V.  Ridgley,  21  111.  65;  Chi- 
cago City  R.  Co.  V.  People,  73  111.  541;  Gun- 
ternian  v.  People,  138  111.  518;  State  v.  Sharp, 
27  Minn.  38. 

2.  Admission  of  Corporate  Existence.  —  People 
V.  Stanford,  77  Cal.  360;  North,  etc..  Rolling 
Stock  Co.  V.  People,  147  111.  234;  Commercial 
Bank  v.  State,  6  Smed.  &  M.  (Miss.)  623; 
State  V.  Commercial  Bank,  33  Miss.  474; 
State  V.  Hannibal,  etc.,  Gravel  Road  Co.,  37 
Mo.  App.  496. 

But  see  the  case  of  State  v.  Tracy,  48  Minn. 
497,  in  which  it  was  held  that  the  lawful  ex- 
istence of  a  corporation  was  not  admitted  by 
an  information  directly  against  it,  in  which  it 
was  mentioned  by  its  corporate  name,  brought 
for  the  alleged  usurpation  of  corporate  fran- 
chises. 

In  the  case  of  People  v.  Montecito  Water 
Co.,  97  Cal.  276,  33  Am.  St.  Rep.  172,  it  was 
held  that  in  an  action  by  the  state  to  forfeit  a 
corporation's  charier  for  want  of  proper 
organization,  the  making  of  the  defendant  a 
party  as  a  corporation  did  not  admit  its  cor- 
porate existence  de  jure.  The  court  in  this 
case  seeks  to  distinguish  it  from  People  v. 
Stanford.  77  Cal.  360,  where,  though  there  was 
a  defendant  by  corporate  name,  the  complaint 
alleged  that  there  liad  never  been  a  corporate 
existence  for  any  purpose. 

3.  North,  etc.,  Rolling  Stock  Co.  v.  People, 
147  111.  234;  People  V.  Ulster,  etc.,  R.  Co.,  128 
N.  Y.  240;  Matter  of  New  South  Meeting- 
House,  13  Allen  (Mass.)  504;  State  v.  Talbot, 
123  Mo.  69. 

4.  Statute  of  Limitations. —  State  r-.  Pitts- 
burg, etc.,  R.  Co.,  53  Ohio  St.  189;  Marshall, 
J.,  in  State  v.  Janesville  Water  Co.,  92  Wis. 
496.  See  generally  the  title  Limitation  of 
Actions. 

5.  See  State  v.  Pittsburg,  etc.,  R.  Co.,  53 


Ohio  St.  189;  State  v.  Pittsburg,  etc.,  R.  Co., 
50  Ohio  St.  239;  State  v.  Standard  Oil  Co.,  49 
Ohio  St.  137,  34  Am.  St.  Rep.  541. 

6.  State  V.  Standard  Oil  Co.,  49  Ohio  St.  137, 
34  Am.  St.  Rep.  541. 

7.  State  May  Waive  Forfeiture  —  United  States. 
—  Foster  v.  Joliet,  27  Fed.  Rep.  899;  Frost  v. 
Frostburg  Coal  Co.,  24  How.  (U.  S.)  283. 

Arkansas.  —  State  v.  Mississippi,  etc.,  R. 
Co.,  20  Ark.  495. 

Illinois. — -Baker  v.  Backus,  32  111.  79;  Chi- 
cago City  R.  Co.  V.  People,  73  111.  541. 

Maryland.  —  Chesapeake,  etc..  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  i; 
Frederick  Female  Seminary  v.  State,  9  Gill 
(Md.)404;  Musgrave  v.  Morrison,  54  Md.  166; 
Planters'  Bank  v.  Alexandria  Bank,  10  Gill  &  J. 
(Md.)  347;  State  University  v.  Williams,  9  Gill 

6  J.  (Md.)  385.  31  Am.  Dec.  72. 
Massachusetts.  —  Briggs   v.  Cape  Cod  Ship 

Canal  Co.,  137  Mass.  71 ;  Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  (Mass.)  344;  Com. 
V.  Union  F.  &  M.  Ins.  Co.,  5  Mass.  230,  4  Am. 
Dec.  50;  Folger  v.  Columbian  Ins.  Co.,  99 
Mass.  267,  96  Am.  Dec.  747;  Heard  v.  Talbot, 

7  Gray  (Mass.)  113. 

New  Hampshire.  —  Stale  v.  Fourth  New 
Hampshire  Turnpike,  15  N.  H.  162,  41  Am. 
Dec.  690. 

New  Jersey.  —  New  Jersey  Southern  R.  Co. 
V.  Long  Branch  Com'rs,  39  N.  J.  L.  35;  So- 
ciety, etc.,  V.  Morris  Canal,  etc.,  Co.,  i  N.  J. 
Eq.  157,  21  Am.  Dec.  41. 

N^ew  York.  —  Central  Crosstown  R.  Co.  v. 
Twenty-third  St.  R.  Co.,  54  How.  Pr.  (N.  Y. 
Super.  Ct.)  186;  New  York,  etc..  Bridge  Co.  v. 
Smith,  148  N.  Y.  540;  People  v.  Manhattan 
Co.,  9  Wend.  (N.  Y.)  361:  People  v.  Ulster, 
etc.,  R.  Co.,  128  N.  Y.  240. 

North  Carolina.  —  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456. 

Pennsylvania.  —  Centre,  etc..  Turnpike  Road 
Co.  V.  McConaby,  16  S.  &  R.  (Pa.)  145;  Com. 
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condition  of  a  compact  made  with  it  as  well  as  an  individual  may  in  the  case 
of  a  contract  between  private  persons.* 

(2)  Where  Corporation  Has  Been  Actually  Dissolved.  —  Where  the  effect  of 
the  breach  of  a  corporate  condition  has  been  ipso  facto  to  dissolve  the  corpora- 
tion, of  course  the  doctrine  of  waiver  proper  can  have  no  application.  ~ 

(3)  Doctrine  that  Only  Legislature  May  Waive.  —  The  rule  has  been  laid 
down  that  only  the  legislature  may  waive  the  breach  of  charter  conditions  by 
a  corporation  so  as  to  estop  the  state  from  proceeding  to  enforce  a  forfeiture. 

The  Courts.  —  But  it  has  also  been  said  that  the  commonwealth  may,  through 
its  courts,  waive  the  right  to  enforce  a  forfeiture.* 

The  Attorney  General.  —  And  in  a  case  where  a  bill  had  been  filed  against  an 
insurance  and  trust  company  for  the  violation  of  a  prohibition  contained  in  its 


V.  New  York,  etc.,  Coal,  etc.,  Co..  10  Pa.  Co. 
Ct.  Rep.  I2g;  Turnpike  Co.  v.  Jenkintown 
Electric  R.  Co.,  4  Pa.  Dist.  Rep.  8. 

Vermont.  — Connecticut,  etc.,  Rivers  R.  Co. 
V.  Bailey,  24  Vt.  465,  58  Am.  Dec.  181. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  :•. 
Marshall  County,  3  VV.  Va.  319. 

Wisconsin.  —  Atty.-Gen.  v.  Superior,  etc., 
R.  Co.,  93  Wis.  604;  State  v.  Janesville  Water 
Co.,  g2  Wis.  496. 

Where  Acts  or  Omissions  Are  Not  Wilful  —  Duty 
to  Waive.  —  In  the-  case  of  Central,  etc.,  R. 
Co.  V.  Peofle,  5  Colo.  39,  it  is  said  to  be  gen- 
erally the  duly  of  the  state  to  waive  breaches 
of  a  corporate  charter,  where  the  acts  or  omis- 
sions are  not  wilful. 

1.  Planters'  Hank  v.  Alexandria  Bank,  10 
Gill  &  J.  (Md.)  35^'- 

2.  Actual  Dissolution.  —  State  v.  Old  Town 
Bridge  Corp.,  85  Me.  17;  Gilchrist,  J.,  in 
State  V.  Fourth  New  Hampshire  Turnpike,  15 
N.  H.  166,  41  Am.  Dec.  690;  Matter  of  Brook- 
lyn, etc.,  R.  Co.,  75  N.  Y.  335;  People  v.  Man- 
hattan Co.,  9  Wend.  (X.  Y.)  351;  Com.  v. 
Lykcns  Water  Co.,  no  I'a.  St.  391. 

3.  Waiver  of  Forfeiture  by  Legislature.  —  State 
V.  Real  Estate  Bank,  5  Ark.  596,  41  Am.  Dec. 
109;  State  V.  Minnesota  Cent.  R.  Co.,  36  Minn. 
259;  People  V.  Phoenix  Bank,  24  Wend.  (N.  Y.) 
431,  35  Am.  Dec.  634;  People  v.  Kingston, 
etc.,  Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  193, 
35  Am.  Dec.  551;  People  v.  Fishkill,  etc.. 
Plank  Road  Co.,  27  Barb.  (N.  Y.)  458. 

Act  of  Executive  and  Senate  No  Waiver  Without 
Concurrence  of  Assembly.  —  Where  the  legisla- 
ture reserved  the  power  of  annually  appointing 
one  of  the  directors  of  a  chartered  bank,  the 
appointment  of  a  director  by  the  governor  and 
the  senate,  subsequent  to  the  filing  of  an  in- 
formation in  the  nature  of  a  quo  warranto,  for 
misuser,  is  not  a  waiver  of  the  right  to  enforce 
a  forfeiture.  In  the  first  place,  it  was  held, 
the  governor  and  the  senate  had  no  legal  right 
to  make  the  appointment  without  the  concur- 
rence of  the  assembly.  In  the  next  place,  the 
appointment  was  not  inconsistent,  under  the 
circumstances,  with  the  intention  to  continue 
the  prosecution  and  insist  on  the  forfeiture. 
People  7'.  PhfEnix  Hank,  24  Wend.  (N.  Y.)43r, 
35  Am.  Dec.  634. 

Favorable  Report  of  Turnpike  Commissioners  and 
License  of  Governor  to  Erect  Toll  Gates.  —  The 
f.ivor.iblc  rc[)f)rt  of  commissioiurs  appointed 
under  the  general  turnpike  act  to  view  a  road, 
and  the  subsequent  license  of  the  governor  to 
erect  toll  gates  for  the  collection  of  tolls,  arc 


not  a  bar  to  an  information  in  the  nature  of  a 
quo  warranto,  charging  a  noncompliance  with 
the  terms  of  the  original  construction  of  the 
road.  People  v.  Kingston,  etc..  Turnpike 
Road  Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  Dec. 
551- 

Approval  of  Turnpike  Road  by  Committee  Ap- 
pointed by  Court  of  Sessions.  —  The  approval  of  a 
turnpike  road,  constructed  by  a  turnpike  cor- 
poration, by  a  committee  appointed  by  the 
Court  of  Sessions,  according  to  a  provision  of 
the  charter  of  the  corporation,  will  not  estop 
the  state  to  proceed  for  a  forfeiture  of  the  cor- 
porate franchises  for  an  alleged  failure  by  the 
corporation  to  make  the  road  the  required 
width.  Com.  v.  Tenth  Massachusetts  Turn- 
pike Corp.,  ir  Cush.  (Mass.)  171. 

Waiver  by  City  of  Failure  to  Comply  with 
Ordinance  Contract.  —  Where  a  corporation  was 
chartered  for  the  purpose  of  furnishing  a  city 
with  water  under  ordinance  contracts,  it  was 
said,  nevertheless,  that  a  waiver  by  the  city  of 
the  failure  of  the  corporation  to  comply  with 
the  ordinance  contract  would  not  estop  the 
state  to  proceed  to  enforce  a  forfeiture  of  the 
corporate  charter  for  the  failure  of  the  corpora- 
tion to  carry  out  the  ends  and  object  of  its 
existence.  State  v.  Janesville  Water  Co.,  92 
Wis.  496. 

Constitutional  Provisions  Against  Legislative 
Remission  of  Forfeitures. —  In  some  states  there 
are  constitutional  provisions  against  the  re- 
mission of  forfeitures.  See.  for  example,  the 
constitutions  of  California  and  Missouri.  In 
the  case  of  People  v.  Los  Angeles  Electric  R., 
Co..  91  Cal.  338,  this  provision  of  the  Constitu- 
tion of  California  was  construed,  the  court 
holding  that  it  only  applied  to  cases  where  the 
forfeiture  had  been  actually  declared. 

In  England,  as  to  such  corporations  as  are 
created  by  royal  grant,  the  king  may  waive  a 
forfeiture  by  granting  restitution.  Hut  the 
king  has  no  such  power  in  relation  to  corpora- 
tions created  by  Act  of  Parliament.  See  Rex 
V.  Amery,  2  T.  R.  568;  Nevvling  -/.  Francis,  3 
T.  R.  189;  Rex  V.  Miller,  6  T.  R.  277;  People 
V.  PhcEnix  Bank,  24  Wend.  (N.  Y.)43i,35  Am. 
Dec.  634. 

4.  The  Courts.  —  Central,  etc..  Road  Co.  v. 
Pef)ple,  5  Colo.  39. 

But  a  court  in  which  a  proceeding  is  pend- 
ing for  the  forfeiture  of  corporate  franchises 
has  no  power  to  grant  the  corporation  time  to 
comply  with  the  requirements  of  its  charter. 
State  V  Nonconnah  Turnpike  Co.,  i  Tenn. 
Cas.  511. 
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charter  against  using  or  exercising  banking  privileges,  the  bill  praying  that  the 
corporation  should  be  restrained  from  the  further  exercise  of  the  usurped 
powers,  and  tliat  a  dissolution  and  forfeiture  of  its  charter  should  be  decreed, 
the  attorney-general,  in  open  court,  waived  the  right  to  insist  upon  a  forfeiture, 
and  it  was  held  that  no  forfeiture,  therefore,  could  be  adjudged.* 

Parties  for  Whose  Benefit  Provision  Intended.  —  And  where  a  certain  provision  of  the* 
law  applicable  to  corporations  was,  it  was  held,  inserted  for  the  benefit  of  a 
limited  class  of  persons,  the  court  was  of  the  opinion  that  it  was  competent  for 
such  persons  to  waive  the  provision,  which,  if  done,  would  deprive  the  state 
of  the  right  to  proceed  for  a  breach  thereof  without  showing  some  injury  to 
the  community  at  large.* 

(4)  Nature  of  Act  Relied  On  as  Waiver.  ■ —  The  act  relied  on  as  a  waiver 
must  be  one  inconsistent  with  an  intent  on  the  part  of  the  state  to  insist  upon 
a  forfeiture  of  the  charter.*  Or,  as  it  has  been  differently  expressed,  the  intent 
to  waive  or  release  the  conditions  contained  in  a  charter  must  be  expressly 
declared  or  plainly  to  be  inferred.* 

(5)  Knowledge  of  Cause  of  Forfeiture.  —  No  act  of  the  legislature  can  be 
properly  construed  as  a  waiver  of  a  right  to  insist  upon  forfeiture,  unless  the 
existence  of  the  cause  of  forfeiture  be  known. ^  And  an  act  relied  upon  as  a 
waiver  extends  at  most  only  to  pre-existing  defaults.® 

(6)  Waiver  by  Acts  Recognizing  Corporate  Existence,  Reviving  or  Amend- 
ing Charters,  etc.  —  An  act  of  the  legislature  reviving  a  charter  will  operate  as 


1.  Attorney-General.  —  State  v.  Merchants' 
Ins.,  etc.,  C.).,  8  Humph.  (Tenn.)  254. 

2.  When  Provisions  Intended  for  Benefit  of  Par- 
ticular Persons.  —  See  the  case  of  Slate  New- 
Orleans  Gas  Light,  etc.,  Co.,  2  Rob.  (La.)  529, 
in  which  it  was  held  that  under  the  third  sec- 
tion of  the  Act  of  March  14,  1839,  requiring 
the  banks  in  the  city  of  New  Orleans  to  pay 
in  gold  or  silver  the  balances  due  each  other 
every  Monday,  it  was  competent  for  the  banks 
among  themselves  to  waive  this  right,  and  if 
this  was  done  the  state  should  not  complain 
without  showing  that  some  public  injury  had 
resulted  therefrcjm. 

3.  Act  Selied  on  Must  Be  Inconsistent  with 
Intent  to  Enforce  Forfeiture.  —  Washington, 
etc.,  Turnpike  Road  v.  State,  ig  Md.  239; 
Dewey,  J.,  in  Com.  v.  Tenth  Massachusetts 
Turnpike  Corp.,  11  Cush.  (Mass.)  171;  Atty.- 
Gen.  V.  Petersburg,  etc.,  R.  Co.,  6  Ired.  L.  (28 
N.  Car.)  470;  People  -'.  Phcenix  Bank,  24 
Wend.  (N.  Y.)  431,  35  Am.  Dec.  634. 

Act  Merely  Changing  Mode  of  Electing  0£B.cers. 
—  An  act  of  the  legislature,  passed  after  the 
violation  of  a  company  charter,  merely  chang- 
ing the  mode  of  electing  officers,  though  it  is  a 
legislative  recognition  of  the  corporate  exist- 
ence of  the  association,  is  not  a  waiver  of  the 
breach  of  the  charter.  Erie,  etc.,  R.  Co.  v. 
Casey,  26  Pa.  St.  304. 

Extension  of  Time  for  Completion  of  Turnpike 
Not  Waiver  of  Defects  of  Construction.  —  An  act 
of  the  legislature  extending  the  time  to  a  turn- 
pike company  for  the  completion  of  its  road  is 
not  a  waiver  of  the  right  of  the  state  to  file  an 
information  for  forfeiture  with  respect  to  the 
construction  of  that  portion  of  the  road  already 
completed.  People  z/.  Kingston,  etc..  Turn- 
pike Road  Co.,  23  Wend.  (N.  Y.)  193,  35  Am. 
Dec.  551.  And  in  the  case  of  People  v.  Fish- 
kill,  etc..  Plank  Road  Co.,  27  Barb.  (N.  Y.) 
460,  the  same  lule  was  applied  to  a  plank- 
road  company. 


Suspension  of  Specie  Payments.  —  An  act  of  the 

legislature  declaring  that  all  banks  in  the 
state  which  had  suspended  specie  payments 
should  resume  by  a  certain  day,  or  have  their 
charters  forfeited,  is  a  waiver  of  the  right  to 
insist  upon  a  forfeiture  for  a  suspension  prior 
to  the  day  set  by  the  act  for  resumption. 
Commercial  Bank  v.  State,  6  Smed.  &  M. 
(Miss.)  599;  Planters'  Bank  v.  State,  7  Smed. 
&  M.  (Miss.)  163. 

4.  Magie,  J.,  in  State  v.  Godwinsville,  etc.. 
Macadamized  Road  Co.,  44  N.  J.  L.  496; 
People  V.  Kingston,  etc.,  Turnpike  Road  Co., 
23  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551;  Wash- 
ington, etc..  Turnpike  Road  v.  State,  ig  Md. 
239. 

5.  Knowledge  of  Cause  of  Forfeiture  Essential. 

—  State  V.  Real  Estate  Bank,  5  Ark.  596,  41 
Am.  Dec.  109;  Com.  v.  Tenth  Massachusetts 
Turnpike  Corp.,  11  Cush.  (Mass.)  171;  State 
V.  Minnesota  Cent.  R.  Co.,  36  Minn.  252; 
People  V.  Manhattan  Co.,  9  Wend.  (N.  Y.) 
382. 

See  generally  the  titles  Estoppel;  Waiver. 

What  Is  Knowledge  to  State  —  Facts  of  Public 
Notoriety.  —  Where,  in  the  case  of  suspension 
of  specie  payments  by  a  bank,  insisted  upon 
as  cause  for  forfeiture,  it  was  averred  that  the 
legislature  had  waived  the  forfeiture  by  deal- 
ings with  the  bank  subsequent  to  the  suspen- 
sion, it  was  held  that  the  facts  that  the 
suspension  was  a  matter  of  public  notoriety 
and  that  the  state  had  a  certain  number  of  di- 
rectors in  the  bank  were  sufficient  to  constitute 
the  requisite  notice  to  the  state  of  the  exist- 
ence of  the  cause  for  forfeiture  when  the 
transactions  with  the  bank  were  had.  State 
V.  Real  Estate  Bank,  5  Ark.  595,  41  Am.  Dec. 
109. 

6.  Extent  of  Waiver.  —  State  v.  Nonconnah 
Turnpike  Co.,  i  Tenn.  Cas.  511;  Dewey,  J.,  in 
Com.  V.  Tenth  Massachusetts  Turnpike  Corp., 
II  Cush.  (Mass.)  171. 
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a  waiver  of  the  right  of  the  state  to  insist  upon  a  forfeiture  for  antecedent 
breaches  of  the  charter  compact ;  *  and  likewise,  an  act  amending  the  charter 
may  so  operate,*  or  one  granting  new  powers  to  the  corporation.^  And,  sub- 
ject to  the  quaHfication  of  the  rule  that  an  act,  in  order  to  constitute  a  waiver, 
must  be  inconsistent  with  an  intent  to  insist  upon  a  forfeiture,  which  includes 
the  notion  that  the  existence  of  the  cause  of  forfeiture  must  be  known,  a  legisla- 
tive act  recognizing  the  corporate  existence  of  a  body  may  operate  as  a  waiver.* 
(7)  Waiver  of  Forfeiture  by  Delay  to  Enforce  —  Estoppel.  —  Mere  Delay  by  the 
State  to  take  steps  to  enforce  a  forfeiture  will  not,  it  seems,  operate  as  a  waiver 
of  the  right.-' 


1.  Legislative  Act  Eeviving  Charter.  —  Matter 
of  Mechanics'  Soc,  31  La.  Ann.  627. 

2.  Amendment  of  Charter.  —  Farnsworth  v. 
Lime  Rock  R.  Co.,  S3  Me.  440;  White's 
Creek  Turnpike  Co.  v.  Davidson  County,  3 
Tenn.  Ch.  396.  .A.nd  see  Atty.-Gen.  -'.  Superior, 
etc.,  R.  Co.,  93  Wis.  604. 

.Although  a  corporation  organized  under  the 
Illinois  General  Corporation  Act  of  1849  failed 
and  neglected  to  carry  out  the  object  of  its 
creation  and  engaged  in  another  and  entirely 
different  business  than  that  contemplated  in 
the  articles  of  the  association,  so  that  a  forfeit- 
ure of  its  franchises  might  have  been  declared, 
yet  if  the  legislature,  during  the  existence  of 
such  grounds  of  forfeiture,  passed  a  law 
amending  the  act  under  which  the  corporation 
organized,  and  in  which  the  existence  of  the 
corporation  was  clearly  recognized,  its  acqui- 
sitions confirmed,  its  powers  enlarged,  and 
new  ones  conferred  so  as  to  embrace  its  busi- 
ness as  then  being  carried  on,  such  amendatory 
act  will,  in  effect,  constitute  a  new  charter 
and  operate  as  a  waiver  of  any  proceeding 
on  the  ground  of  forfeiture  previously  in- 
curred. People  V.  Ottawa  Hydraulic  Co.,  115 
111.  281. 

3.  Grant  of  New  Powers.  —  Matter  of  Mechan- 
ics' Soc,  31  La.  .\nn.  627;  Atty.-Gen.  t. 
Superior,  etc.,  R.  Co.,  93  Wis.  604.  And  see 
Lumpkin  v.  Jones,  i  Ga.  27. 

The  charter  of  a  turnpike  corporation  pro- 
vided that  at  the  end  of  every  six  years  after 
setting  up  any  toll  gate,  an  account  of  the  ex- 
penditures and  profits  of  the  road  should  be 
laid  before  the  legislature,  "  under  forfeiture 
of  the  privileges  of  the  act  in  future."  Toll 
gates  were  erected  in  the  year  1806,  but  no 
account  was  laid  before  the  legislature  until 
the  year  1830,  when  in  that  year,  and  in  the 
years  1836  and  1842,  accounts  were  submitted, 
and  received  by  the  legislature  as  "  suflficient 
and  satisfactory,"  and  in  1833  an  act  was 
passed  authorizing  the  corporation  to  change 
the  route  in  certain  places.  Such  acts  were 
held  to  amount  to  a  waiver  of  the  forfeiture. 
State  V.  Fourth  New  Hampshire  Turnpike,  15 
N.  H.  162,  41  .^m,  Dec.  690. 

4.  Recognition  of  Corporate  Existence  —  A  la- 
baina.  —  Stale  v.  Centreville  Bridge  Co.,  18 
Ala.  678. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  596,  41  Am.  Dec.  109:  State  v.  Missis- 
sippi, etc.,  R.  Co.,  20  Ark.  495. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.,  7  Conn.  45. 

Indiana. — State  v.  Vincenncs  University,  5 
Ind.  80. 

Maryland.  —  Basshor  v.  Dressel,  34  Md. 
503. 


Minnesota.  —  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  262. 

N'eiu  Hampshire.  —  State  v.  Fourth  New 
Hampshire  Turnpike,  15  N.  H.  162,  41  Am. 
Dec.  6go. 

New  Jersey.  —  State  v.  Godwinsville,  etc.. 
Macadamized  Road  Co.,  44  N.  J.  L.  496. 

A'ew  York.  —  People  v.  Fishkill,  etc.,  Plank 
Road  Co.,  27  Barb.  (N.  Y.)  445;  Matter  of 
New  York  El.  R.  Co.,  70  N.  Y.  338;  People  v. 
Manhattan  Co..  9  Wend.  (N.  Y.)  351;  Central 
Crosstown  R.  Co.  v.  Tvventj^-third  St.  R.  Co, 
54  How.  Pr.  (N.  Y.  Super.  Ct.)  186;  People  v. 
Manhattan  Co.,  9  Wend.  (N.  Y.)  354;  New 
York,  etc..  Bridge  Co.  v.  Smith,  148  N.  Y.  540. 

North  Carolina.  —  Atty.-Gen.  v.  Petersburg, 
etc.,  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456. 

Ten)iessee.  — White's  Creek  Turnpike  Co.  v. 
Davidson  County,  3  Tenn.  Ch.  396;  State  v. 
Nonconnah  Turnpike  Co.,  I  Tenn.  Cas.  511. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Marshall  County,  3  W.  Va.  319. 

Wisconsin.  —  Atty.-Gen.  v.  Superior,  etc.,  R. 
Co.,  93  Wis.  604. 

Where,  after  the  suspension  of  specie  pay- 
ments, an  acknowledged  ground  for  the  for- 
feiture of  a  bank  charter,  the  legislature 
directed  the  governor  to  borrow  money  from 
the  bank,  with  knowledge  of  the  fact  of  such 
suspension,  it  was  held  to  be  a  waiver  by  the 
state  of  a  right  to  insist  upon  a  forfeiture  for 
the  reason  stated.  State  v.  Real  Estate  Bank, 
5  Ark.  596,  41  Am.  Dec.  109.  But  Ruffin,  C. 
).,  in  Atty.-Gen.  v.  Petersburg,  etc.,  R.  Co.,  6 
Ired.  L.  (28  N.  Car.)  470,  intimates  that  the 
state  might  borrow  money  from  or  continue  to 
keep  an  account  with  a  bank  which  had  given 
cause  for  forfeiture  without  waiving  the  right 
to  institute  proceedings  against  it.  And,  in- 
deed, it  would  seem  that  a  mere  recognition 
of  the  continued  existence  of  a  corporation 
might  easily  be  no  waiver,  for  the  corporation 
is  in  fact  and  in  law  existing  until  dissolved 
by  judgment  of  forfeiture. 

A  legislative  act  authorizing  the  purchase 
from  a  corporation  of  its  property  for  the  state 
is  a  recognition  of  the  corporation  as  an  exist- 
ing concern,  but  though  the  point  is  not 
directly  decided,  such  an  act,  it  is  believed, 
would  not  necessarily  constitute  a  waiver  of 
all  previous  known  breaches.  Mclntirc  Poor 
School  V.  Zanesville  Canal,  etc.,  Co.,  9  Ohio 
203. 

A  State  Legislative  Enactment  Which  Operates 
Only  Prospectively  does  not  cure  previous  acts 
of  misuser  hv  a  corporation.  Slate  v.  Equi- 
table Loan,  clc,  Assoc.,  142  Mo.  325. 

6.  Delay  as  Waiver.  —  State  v.  Webb,  97  Ala. 
It  I,  38  .'\in.  Si.  Rep.  151;  Grand  Rapids 
Bridge  Co.        Prangc,  35  Mich.  24  Am, 
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Unreasonable  Delay  —  Private  Parties.  —  But  although  laches  will  not  ordinarily 
be  imputed  to  the  state  so  as  to  prevent  the  filing  of  a  quo  warranto  against 
a  corporation,  it  has  been  said  that  the  court  may  refuse  to  permit  the  institu- 
tion of  such  a  proceeding  at  the  instance  of  private  individuals,  where  there 
has  been  unreasonable  delay.' 

Expenditures  by  Corporation.  —  Where  a  corporation  was  permitted  to  expend 
large  sums  of  money  in  carrying  out,  in  good  faith,  the  purposes  of  its  organ- 
ization, after  the  facts  constituting  the  cause  of  forfeiture  were  well  known  to 
the  state,  the  latter,  it  was  held,  would  be  estopped  from  insisting  upon  a 
forfeiture.* 

Where  State  a  Party  to  the  Default.  —  And  where,  during  the  period  of  omission 
by  a  turnpike  corporation  to  render  to  the  legislature  the  periodical  account 
required  by  its  charter,  the  state  itself  owned  about  one-half  of  its  stock,  it 
was  held  that  as  the  state  was  a  party  to  the  omission.  It  could  not  insist  upon 
a  forfeiture  therefor,  either  while  still  retaining  its  stock  or  after  a  disposition 
of  it.3 


Rep  585;  Atty.-Gen.  v.  Petersburg,  etc.,  R. 
Co.,  6  Ired.  L.  (28  N.  Car.)  470.  And  see  State 
7/.  Minnesota  Cent.  R.  Co.,  36  Minn.  262. 

Nonuser  of  Powers  for  Twenty-four  Years  — 
Action  for  Forfeiture  Within  "  Reasonable  Time  " 
After  Resumption. —  In  the  case  of  People  v. 
Potitiac  Bank,  12  Mich.  527,  it  was  held  that 
where  a  bank  had  become  insolvent  and  sus- 
pended operations  for  twenty-four  years, 
during  which  period  no  proceeding  had  been 
instituted  looking  to  a  forfeiture  of  its  charter, 
such  delay  did  not  bar  an  action  by  the  state 
to  insist  upon  a  forfeiture,  instituted  within  a 
reasonable  time  after  resumption  of  business 
by  the  bank. 

Delay  as  a  Circumstance  to  Be  Considered,  —  In 
the  case  of  Atty.-Gen.  v.  Sheffield  Gas  Con- 
sumers' Co.,  3  De  G.  M.  -&  G.  304,  Lord  Jus- 
tice Turner  said:  "  That  delay  will  affect  the 
attorney-general  as  much  as  a  private  indi- 
vidual I  am  not  prepared  to  say;  but,  in  my 
opinion,  it  is  a  circumstance  to  be  considered 
in  determining  the  question  whether  this  court 
shall  interfere,  although  the  application  to  the 
court  be  on  behalf  of  the  attorney-general,  and 
I  ground  myself  in  that  opinion  upon  what 
fell  from  Lord  Eldon  in  the  case  of  Atty.-Gen. 
V.  Johnson,  2  Wils.  87.  In  that  case  Lord 
Eldon  distinctly  states  his  opinion  to  be  that 
delay  is  to  be  considered  in  determining  a 
question  of  injunction,  though  the  application 
may  be  by  the  attorney-general  on  behalf  of 
the  public." 

And  where,  in  an  act  of  incorporation,  it  was 
provided  that  the  same  should  be  void  unless 
a  certain  sum  of  money  was  paid  in  as  part  of 
the  capital  stock  of  the  corporation  within  two 
years  from  its  passage,  it  was  said  that  after 
five  years  had  elapsed  from  the  expiration  of 
that  period,  the  court  should  hesitate  to  pro- 
nounce a  judgment  of  forfeiture  upon  pro- 
ceedings instituted  for  the  purpose.  People 
V.  Oakland  County  Bank,  i  Dougl.  (Mich.) 
282. 

1.  Com.  V.  New  York,  etc.,  Coal,  etc.,  Co., 
10  Pa.  Co.  Ct.  Rep.  129;  People  v.  Oakland 
County  Bank,  i  Dougl.  (Mich.)  286.  See 
State  T.  Gordon,  87  Ind.  171. 

Effect  of  Delay  of  Nine  Years.  —  Where  nine 
years  have  passed  since  the  commission  of 
acts  relied  upon  to  warrant  a  judgment  of  for- 
feiture of  corporate  franchises,  it  was  held 


that  the  court  might,  in  the  exercise  of  its  dis- 
cretion, refuse  to  permit  an  information  in  the 
nature  of  a  quo  warranto  to  be  filed  on  the  re- 
lation of  a  private  individual.  Com.  v.  New 
York,  etc..  Coal,  etc.,  Co.,  10  Pa.  Co.  Ct.  Rep.. 
129. 

Acquiescence  of  Minority  in  Acts  of  Majority.  — 

The  doctrine  of  laches  applies  as  between  a 
minority  of  the  stockholders  and  the  acts  of  the 
majority,  and  acquiescence  in  such  case  for 
a  sufficient  length  of  time  may  estop  the 
minority  from  action.  Burgess  v.  St.  Louis 
County  R.  Co.,  99  Mo.  496. 

2.  Where  Corporation  Permitted  to  Make  Ex- 
penditures.—  Atty.-Gen.  v.  Sheffield  Gas  Con- 
sumers' Co.,  3  De  G.  M.  &  G.  304;  State  v.- 
Janesville  Water  Co.,  92  Wis.  496;  Com.  v. 
Bala,  etc.,  Turnpike  Co.,  153  Pa.  St.  47;  State 
V.  Bailey,  19  Ind.  452.  See  also  Willmott  v. 
Barber,  15  Ch.  Div.  105;  Atty.-Gen.  v.  John- 
son, 2  Wils.  Ch.  102;  Atty.-Gen.  v.  Delaware,, 
etc.,  R.  Co.,  27  N.  J.  Eq.  i. 

3.  Com.  V.  Allegheny  Bridge  Co.,  20  Pa.  St.. 
185. 

Acts  of  Private  Relator  as  Estoppel. —  Under 

the  A^'w  York  Code  of  Civil  Procedure  an 
action  may  be  brought  to  annul  the  charter  of 
a  corporation,  for  various  causes,  by  the 
attorney-general  in  the  name  of  the  state, 
upon  his  own  information,  or  upon  the  in- 
formation or  relation  of  a  private  individual; 
but  when  brought  upon  the  relation  of  a  pri- 
vate individual,  such  individual  has  no  such 
interest  therein  as  that  anything  done  by  him 
will  affect  the  rights  of  the  people  to  maintain 
the  action.  People  v.  Buffalo  Stone,  etc.,  Co., 
131  N.  Y.  140.  Pursuant  to  this  rule,  it  was 
held  in  this  case  that  it  was  of  no  legal  conse- 
quence that  some  of  the  persons  who  applied 
to  the  attorney-general  to  commence  the 
action  were  the  very  persons  whose  acts  and 
omissions  as  trustees  constituted  the  grounds 
for.which  a  judgment  of  forfeiture  was  sought. 

And  in  the  case  of  State  v.  Sharp,  27  Minn. 
38,  it  was  said  that  a  proceeding  in  the  nature 
of  a  quo  warranto,  though  at  the  instance  of  a 
private  relator,  is  instituted  and  conducted  by 
the  attorney-general  as  the  representative  of 
the  state,  and  it  cannot  be  urged  in  such  a 
proceeding  that  the  relator  so  acquiesced  in 
the  alleged  usurpation  as  to  estop  him  from 
proceeding  against  the  respondents.  Compare 
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Corporation  Enjoined  in  Prior  Suit  from  Exercising  Certain  Privileges.  —  But  the  state  is 
not  estopped  from  maintaining  an  action  to  enforce  a  forfeiture  of  the  fran- 
chises of  a  street  railroad  corporation  on  account  of  nonuser  by  the  fact  that 
in  a  prior  action  it  had  obtained  a  judgment  against  the  company,  enjoining 
it  from  operating  a  portion  of  its  road,  on  the  ground  that  such  portion  of  the 
road,  as  constructed,  was  a  nuisance.* 

m.  Jurisdiction  of  Equity  to  Decree  Dissolution.  —  Courts  of 
equity  have  no  general  jurisdiction  to  decree  the  dissolution  of  a  corporation 
by  a  forfeiture  of  its  franchises,*  and  therefore  cannot  exercise  such  a  power 


these  cases  with  the  authorities  cited  above 
holding  that  where  the  action  is  at  the  instance 
of  a  private  relator  the  doctrine  of  laches  may 
operate. 

1.  People  V.  Stanford,  77  Cal.  361. 

2.  No  General  Jurisdiction  in  Equity  —  Eng- 
land.—  Atty.-Gen.  v.  Clarendon,  17  Ves.  Jr. 
491. 

California.  —  Neall  v.  Hill,  16  Cal.  145,  76 
Am.  iJec.  508;  La  Soci6t6  Frangais  D'Epargnes, 
etc.,  V.  District  Ct.,  53  Cal.  495;  Havemeyer 
V.  Superior  Ct.,  84  Cal.  327,  18  Am.  St.  Rep. 
192;  State  Invest.,  etc.,  Co.  v.  Superior  Ct., 
loi  Cal.  146.  And  see  Harrison  v.  Hebbard, 
101  Cal.  152. 

Colorado.  — Macon,  C,  in  Jones  v.  Leadville 
Bank,  10  Colo.  464. 

Illinois.  —  Baker  z/.  Backus,  32  111.  79;  Weig- 
ley  V.  People,  51  111.  App.  51;  Ward  v.  Segar, 
60  III.  App.  424;  Ward  v.  Farwell,  97  111.  593; 
Chicago  Mut.  L.  Indemnity  Assoc.  v.  Hunt, 
127  111.  257;  People  V.  Weigley,  155  111.  491; 
Chicago  L.  Ins.  Co.  v.  Auditor,  loi  111.  82; 
Hunt  V.  Le  Grand  Roller  Skating  Rink  Co., 
143  111.  118;  Wheeler  v.  Pullman  Iron,  etc., 
Co.,  143  111.  197;  Coquard  v.  National  Linseed 
Oil  Co.,  171  111.  480. 

Indiana.  —  Order  of  Iron  Hall  v.  Baker,  134 
Ind.  293. 

Iowa.  —  Walsh  v.  JEtna.  L.  Ins.  Co.,  30  Iowa 
133,  6  Am.  Rep.  664;  Wallace  v.  Pierce  Wal- 
lace Pub.  Co.,  loi  Iowa  313. 

Kentucky.  —  Fountain  Ferry  Turnpike  Road 
Co.  V.  Jewell,  8  B.  Mon.  (Ky.)  142;  Chambers 
V.  Baptist  Educational  Soc,  i  B.  Mon.  (Ky.) 
216;  (Jldham  v.  Mt.  Sterling  Imp.  Co.,  (Ky. 
1898)  45  S.  W.  Rep.  779. 

Maryland.  —  Barton  v.  International  Fra- 
ternal Alliance,  85  Md.  14. 

Massachusetts.  —  Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Bigelow, 
C.  J.,  in  Matter  of  New  South  Meeting-House, 
13  Allen  (Mass.)  504. 

Michigan.  — Cady  v.  Centreville  Knit  Goods 
Mfg.  Co.,  48  Mich.  135 ;  Stamm  v.  Northwestern 
Mut.  Ben.  Assoc.,  65  Mich.  317;  Tripp  v.  Pon- 
tiac,  etc..  Plank  Road  Co.,  66  Mich,  i;  Heap 
V.  Heap  Mfg.  Co.,  97  Mich.  147;  Atty.-Gen.  v. 
State  Bank,  Harr.  (Mich.)  315. 

Alinnesota.  — Start,  C.  J.,  in  State  v.  Ameri- 
can Sav.,  etc.,  Assoc.,  64  Minn.  349. 

Missouri. — State  v.  East  Fifth  St.  R.  Co., 
140  Mo.  539. 

New  Jersey.  — Society,  etc.  v.  Morris  Canal, 
etc.,  Co.,  I  N.  J.  Eq.  186,  21  Am.  Dec.  41; 
Benedict  v.  Columbus  Constr.  Co.,  49  N.  J. 
Eq.  23;  Elizabcthtown  Gas  Light  Co.  v.  Green, 
49  N.  J.  Eq.  329. 

Ne7u  York.  —  Verplanck  v.  Mercantile  Ins. 
Co.,  I  Edw.  Ch.  (N.  Y.)  84;  Slec  v.  Bloom,  5 
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Johns.  Ch.  (N.  Y.)  377;  Doyle  v.  Peerless 
Petroleum  Co.,  44  Barb.  (N.  Y.)  239;  Atty.- 
Gen.  V.  Niagara  Bank,  Hopk.  (N.  Y.)  354;. 
Atty.-Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N, 
Y.)  376;  People  V.  Erie  R.  Co.,  36  How.  Pr. 
(N.  Y.  Supreme  Ct.)  129;  Oilman  v.  Green 
Point  Sugar  Co.,  4  Lans.  (N.  Y.)483;  Wilmers- 
doerffer  v.  Lake  Mahopac  Imp.  Co.,  iS  Hun 
(N.  Y.)  387;  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637;  Howe  V.  Deuel,  43  Barb.  (N.  Y.> 
505;  Latimer  v.  Eddy,  46  Barb.  (N.  Y.)  61; 
Galwey  v.  U.  S.  Steam  Sugar  Refining  Co.,  13. 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  211,  36  Barb. 
(N.  Y.)  256;  Ramsey  v.  Erie  R.  Co.,  7  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  156. 

Ohio.  —  Cronin  v.  Potters'  Co-Operative  Co., 
(C.  PI.)  29  Ohio  L.  J.  52;  Robison  v.  Cleveland 
City  R.  Co.,  7  Ohio  Dec.  312,  5  Ohio  N.  P.  293. 

Pennsylvania.  — •  Centre,  etc..  Turnpike  Road 
Co.  V.  McConaby,  16  S.  &  R.  (Pa.)  145;  Lejee 
V.  Continental  Pass.  R.  Co.,  10  Phila.  (Pa.) 
362,  32  Leg.  Int.  (Pa.)  386.  And  see  Buck 
Mountain,  etc.,  Co.  v.  Lehigh  Coal,  etc.,  Co., 
50  Pa.  St.  91;  Hinchman  7/.  Philadelphia,  etc.. 
Turnpike  Road  Co.,  160  Pa.  St.  150. 

Rhode  Island.  —  Paulino  i'.  Portuguese  Bene- 
ficial Assoc.,  18  R.  I.  165;  Hodges  v.  New 
England  Screw  Co.,  i  R.  I.  352,  53  Am.  Dec. 
624. 

Tennessee.  — Johnson  v.  Churchwell,  i  Head 
(Tenn.)  146;  Turley,  J.,  in  Stale  v.  Merchants' 
Ins.,  etc.,  Co.,  8  Humph.  (Tenn.)  252. 

Texas.  —  People's  Invest.  Co.  v.  Crawford, 
(Tex.  Civ.  App.  1898)45  S.  W.  Rep.  738. 

IVisconsin.  —  Ryan,  C.  J.,  in  Atty.-Gen.  v. 
Chicago,  etc.,  R.  Co.,  35  Wis.  523;  Strong  v. 
McCagg,  55  Wis.  624.  And  see  Hinckley 
V.  Pfister,  S3  Wis.  64. 

The  Question  of  Defect  in  Organization  or  Abuse 
of  Power  One  of  Law.  —  If  there  is  any  defect 
in  the  proceedings  for  the  organization  of  a 
corporation,  or  any  abuse  of  its  power  or  of 
the  statute  authorizing  the  formation  of  cor- 
porations under  general  or  special  laws,  the 
question  is  one  of  law,  and  it  is  for  the  slate 
alone  to  take  steps  to  dissolve  such  corpora- 
tion or  forbid  the  exercise  by  it  of  corporate 
rights  and  franchises.  Courts  of  equity  have 
no  jurisdiction  to  take  cognizance  of  such 
questions  in  respect  to  corporations.  Doyle  v. 
Peerless  Petroleum  Co.,  44  Barb.  (N.  Y.)  239. 

Nor  can  a  bill  in  equity  filed  by  a  private 
person  to  annul  a  charter  granted  be  main- 
tained as  a  bill  to  enjoin  the  use  of  the  name 
of  the  corporation.  Paulino  7/.  Portuguese 
Beneficial  Assoc.,  18  R.  I.  165.  And  see  Bos- 
ton Rubber  Shoe  Co.  t.  Boston  Rubber  Co., 
149  Mass.  436. 

'Trustees  of  a  Corporation  May  Bo  Held  Account- 
able in  Equity  for  a  Breach  of  Trust.  —  Although 
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unless  given  by  statute.  In  some,  perhaps  in  most,  of  the  states  this  power 
has  boon  expressly  conferred ;  *  and  it  is  no  objection  to  the  exercise  of  this 


a  court  of  chancery,  unless  especially  empow- 
ered by  statute,  cannot  decree  a  forfeiture,  it 
may  hold  trustees  of  a  corporation  accountable 
foi  an  abuse  of  trust.  Turley,  J.,  in  State  v. 
Merchants  Ins.,  etc.,  Co.,  8  Humph.  (Tenn.) 
252;  Johnson  v.  Churchwell,  i  Head  (Tenn.) 
146. 

Hut  the  jurisdiction  for  this  purpose  is  ex- 
ercised over  the  officers  personally  and  not 
over  the  corporation.  Neale  v.  Hill,  16  Cal. 
145,  76  Am.  Dec.  508. 

A  court  of  equity  cannot,  however,  inquire 
into  the  conduct  of  the  officers  of  a  corporation 
for  the  purpose  of  dissolving  the  body.  Cham- 
bers V.  Baptist  Educational  Soc,  i  B.  Mon. 
(Ky.)  216. 

Injunction  in  Aid  of  Proceedings  at  Law.  —  In 

Atty.-Gcn.  v.  Niagar.-i  Bank,  Hopk.  (N.  Y.) 
354,  it  was  held  that  even  though  proceedings 
were  pending  at  law  for  the  dissolution  of  a 
corporation,  the  court  had  no  authority  to  aid 
them  by  an  injunction,  for  the  reason  that 
such  action  would  be  to  prejudge  the  question 
which  was  yet  to  be  determined  in  the  court 
of  law. 

Jurisdiction    of  Equity  over  Corporations.  — 

Equity  has  no  special  or  peculiar  jurisdiction 
over  corporate  bodies.  Its  jurisdiction  as 
affecting  corporations  is  governed  by  precisely 
the  same  rules  and  principles  as  apply  in  the 
case  of  natural  persons.  See  Atty.-Gen.  v. 
State  Bank,  Harr.  (Mich.)  315;  Sparhawk  v. 
Union  Pass.  R.  Co.,  54  Pa.  St.  401;  People 
V.  Albany,  etc.,  R.  Co.,  24  N.  Y.  261,  82  Am. 
Dec.  295;  Buck  Mountain  Coal  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  50  Pa.  St.  91;  Opinion  of  Start, 
C.  J.,  in  State  v.  American  Sav.,  etc.,  Assoc., 
64  Minn.  349;  Atty.-Gen.  v.  Tudor  Ice  Co., 
104  Mass.  244,  6  Am.  Rep.  227;  Port  Clinton 
R.  Co.  V.  Cleveland,  etc.,  R.  Co.,  13  Ohio  St. 
557.  See  also  the  cases  cited  in  the  foregoing 
note. 

Decree  of  Dissolution  Justified  Only  by  Express 
Statute.  —  A  decree  of  absolute  and  final  disso- 
lution of  a  corporation  at  the  suit  of  an  indi- 
vidual is  no  part  of  the  general  jurisdiction  of 
a  court  of  law  or  equity,  and  can  be  justified 
only  by  an  express  statute;  and  such  a  decree, 
in  the  absence  of  such  a  statute,  will  be  ac- 
corded no  effect  in  the  courts  of  another  state. 
Folger  V.  Columbian  Ins.  Co.,  99  Mass.  267, 
96  Am.  Dec.  747. 

Corporation  Cannot  Be  Enjoined  on  the  Ground 
that  It  has  Forfeited  Its  Franchises.  —  A  corpora- 
tion cannot  be  enjoined  in  the  exercise  of  its 
functions  on  the  ground  that  it  has  forfeited 
its  franchises  by  nonuser.  People  v.  Equity 
Gas  Light  Co.,  141  N.  Y.  232. 

Nor  has  a  court  of  equity  jurisdiction  to  re- 
strain a  navigation  company  from  collecting 
tolls  on  the  streams  to  which  its  charter  refers, 
on  the  ground  that  the  company  had  failed  to 
improve  the  streams,  or  keep  them  in  such 
order  as  its  charter  required.  Pixley 
Roanoke  Nav.  Co.,  75  Va.  320. 

Bight  to  Administer  Assets  of  Dissolved  Corpora- 
tion.—  Independently  of  statute,  equity  has 
the  power  to  administer  the  assets  of  a  dis- 
solved  corporation.    Kyle  v.  Ewing,  5  Lea 


(Tenn.)  582.  (See  also  infra,  this  title,  Ejffect 
of  Dissolution —  The  Existing  Rule  —  In  Equity 
and  undc7-  Statutes^  And  in  the  case  of  Stamm 
V.  Northwestern  Mut.  Ben.  Assoc.,  65  Mich. 
317,  it  was  held  that  although  a  corporation 
was  only  virtually  dead,  its  term  of  existence 
by  law  not  having  expired,  a  court  of  equity 
had  jurisdiction  to  distribute  among  the  mem- 
bers of  the  corporation  such  property  or  assets 
as  could  not  be  used  in  carrying  out  the  cor- 
porate purposes  or  designs.  And  see  Von 
Schmidt  7'.  Huntington,  i  Cal.  55. 

1.  Statutes.  —  See  Florence  Gas,  etc.,  Co.  v 
Hanby,  loi  Ala.  29;  Mickles  v.  Rochester  City 
Bank,  11  Paige  (N.  Y.)  118,  42  Am.  Dec.  103; 
State  V.  McConnell,  3  Lea  (Tenn.)  333;  State 
V.  Campbell,  8  Lea  (Tenn.)  74. 

In  Connecticut,  by  an  act  passed  in  1869,  en- 
titled "An  Act  Relating  to  Corporations"  (Acts 
of  i86g,  p.  219),  it  was  provided  that  "  the 
Superior  Court,  as  a  court  of  equity,  may,  on 
the  application  of  any  stockholder  in  any  cor- 
poration organized  under  the  laws  of  this  state, 
wind  up  the  affairs  of  the  corporation  and  dis- 
solve the  same,  whenever  it  shall  appear  to 
the  court  that  the  corporation  has  voted  to 
wind  up  its  affairs,  or  has  abandoned  the  busi- 
ness for  which  it  was  organized,  and  has  neg- 
lected for  an  unreasonable  time  to  wind  up  its 
affairs  and  distribute  its  effects  among  its 
stockholders."  See  Hart  v.  Boston,  etc.,  R. 
Co.,  40  Conn.  538;  Neville  z'.  Litchfield  Car- 
riage Co.,  47  Conn.  168. 

Howell's  Annot.  Stat.  Michigan  (1882), 
§  8155,  which  is  a  part  of  chapter  281,  entitled 
"  Proceedings  Against  Corporations  in  Chan- 
cery," provides  that  whenever  any  corporation 
shall  have  remained  insolvent  for  one  year,  or 
for  one  year  shall  have  neglected  to  pay  its 
debts,  it  shall  be  deemed  to  have  surrendered 
all  its  rights,  privileges,  and  franchises,  and 
shall  be  adjudged  to  be  dissolved.  Whether 
or  not  this  provision  authorizes  a  bill  in  chan- 
cery to  dissolve  a  corporation  seems,  in  Heap 
V.  Heap  Mfg.  Co.,  97  Mich.  147,  to  be  re- 
garded as  an  open  question,  but  in  any  event, 
the  court  held  in  this  case,  the  state  must  bring 
such  action  by  its  attorney-general,  as  there  is 
nothing  in  the  statute  abrogating  the  common- 
law  rule  that  only  the  state  ma)'  proceed  to 
enforce  the  forfeiture  of  corporate  franchises. 

But  where  it  was  provided  by  statute  that  if 
a  corporation  committed  any  act  for  which  a 
forfeiture  of  its  charter  might  be  adjudged,  or 
failed  to  pay  any  execution  or  decree,  or 
should  dissolve  or  cease  business  operations 
leaving  debts  unpaid,  suits  in  equity  might  be 
brought  against  all  persons  who  were  stock- 
holders at  the  time,  by  joining  the  corporation 
in  such  suit,  and  vesting  courts  of  equity  with 
full  power,  for  good  cause  shown,  to  dissolve 
or  close  up  the  business  of  such  corporation, 
it  was  held  that  such  statute  did  not  confer 
authority  upon  the  attorney-general  to  proceed 
in  equity  for  the  dissolution  of  a  corporation, 
the  remedy  given  by  statute  being  in  the 
nature  of  a  creditor's  bill,  to  be  brought  bj' 
private  parties  interested.  The  attorney- 
general,  it  was  held,  would  still  proceed  for 
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statutory  jurisdiction  that  a  corporation  is  thereby  deprived  of  the  right  of 
trial  by  juiy.* 

III.  Effect  of  Dissolution  —  1.  In  General.  —  The  dissolution  of  a  corpora- 
tion deprives  it  of  all  further  right  to  act  in  a  corporate  capacity,*  or,  as  it  has 
been  stated,  by  dissolution  the  corporation  loses  all  its  rights  and  privileges 
which  are  the  result  of  the  fact  of  incorporation,^  unless,  indeed,  the  existence 
of  the  corporation  is,  in  a  qualified  sense,  continued  for  a  time  for  specified 
purposes.'* 

2.  The  Ancient  Doctrine  —  At  Common  Law  —  a.  Effect  upon  Corporate 

Proper  r\'  and  Debts  — -  Realty  Ee verted  to  Grantors  —  Personalty  Bona  Vacantia  ■ —  Debts 
Extinguished.  —  Most  authorities  concede  the  general  rule  of  the  common  law  to 
have  been  that  upon  the  dissolution  of  a  corporation  its  real  estate  reverted  to 
the  grantors,  and  its  personal  estate  vested  in  the  king  as  bona  vacantia,  and 
all  debts  due  by  or  to  it  were  extinguished    —  a  rule  which,  in  the  absence  of 


the  forfeiture  of  corporate  charters  as  at  com- 
mon law.  Hunt  v.  Le  Grand  Roller  Skating 
Rink  Co.,  143  111.  118. 

Perpetual  Injunction  from  Exercising  Corporate 
Franchises.  —  In  statutory  proceedings  in 
chancery  to  dissolve  a  corporation,  an  injunc- 
tion, made  perpetual,  against  the  exercise  of 
the  corporate  franchises,  has  been  held  to 
operate  to  dissolve  the  corporation.  Wiswell 
V.  Starr,  48  Me.  401;  Dane  v.  Young,  61  Me. 
160;  .Mickles  v.  Rochester  City  Bank,  11  Paige 
(N.  Y.)  118,  42  Am.  Dec.  103. 

1.  Chicago  Mut.  L.  Indemnity  Assoc.  v. 
Hunt,  127  111.  257. 

2.  Effect  of  Dissolution  —  In  General  —  Eng- 
land.—  Wiltshire  Iron  Co.  v.  Great  Western 
R.  Co.,  L.  R.  6  Q.  B.  loi,  40  L.  J.  Q.  B.  43, 
affirmed  2^  L.  T.  N.  S.  666,  40  L.  J.  Q.  B.  308, 
L.  R.  6  Q.  B.  776,  ig  W.  R.  935.  And  see 
Hulton  V.  West  Cork  R.  Co.,  23  Ch.  Div.  654, 
52  L.  J.  Ch.  689,  49  L.  T.  N.  S.  420.  31  W.  R. 
827,  reversing  in  part  52  L.  J.  Ch.  377,  48  L. 
T.  N.  S.  626,  31  W.  R.  542. 

Alabama. — Saltmarsh  v.  Planters',  etc.. 
Bank,  14  Ala.  668;  Saltmarsh  v.  Planters', 
etc..  Bank,  17  Ala.  761. 

Illinois.  —  Dodge  v.  People,  113  111.  491. 

Maine.  —  Peavey  v.  Calais  R.  Co.,  30  Me. 
498. 

New  York .  —  Green  v.  Seymour,  3  Sandf. 
Ch.  (N.  Y.)  285;  Carrington  v.  Commercial  F. 
&  M.  Ins.  Co.,  I  Bosw.  (N.  Y.)  152;  People  v. 
O'Brien,  in  N.  Y.  i,  7  Am.  St.  Rep.  684. 

Tennessee.  —  White  v.  Campbell,  5  Humph. 
(Tenn.)  38. 

Texas.  —  International,  etc.,  R.  Co.  v.  State, 
75  Tex.  356;  Stayton,  C.  J.,  in  Texas  Trunk 
R.  Co.  V.  Jackson,  85  Tex.  605. 

And  see  Atlantic,  etc.,  R.  Co.  v.  St.  Louis, 
66  Mo.  228. 

After  Dissolution  Can  Do  No  Lawful  Act.  —  "It 
will  hardly  be  questioned,"  said  Heardsley, 
J.,  in  Wilcox  v.  Continental  L.  Ins.  Co.,  56 
Conn.  475,  "  that  at  common  law  '  the  abso- 
lute and  unqualified  dissolution  of  a  corpora- 
tion by  a  decree  of  forfeiture  or  legislative 
repeal  extinguishes  all  debts  to  or  from  it,  and 
puts  an  end  to  all  its  rights  of  action  and  prop- 
erly, and  it  can  no  longer  sue  or  be  sued  or 
do  any  lawful  act.' 

Signing,  After  Dissolution,  Certificate  of  Stock 
Transferred  Before. —  It  has  been  held,  how- 
ever, tliat  a  certificate  of  shares  in  the  capital 
stock  of  a  corporation,  previously  sold,  and 


transferred  upon  the  corporate  records,  may 
be  validly  signed  by  the  treasurer  of  the  cor- 
poration after  a  dissolution  thereof  bj'  a  decree 
of  the  court  under  section  35,  c.  68,  of  the 
Alassachttsetts  General  Statutes.  The  act  of 
signing,  under  such  circumstances,  is  held  to 
relate  back  to  the  sale  and  transfer,  which 
occurred,  as  stated,  before  the  dissolution. 
Sewall  V.  Chamberlain,  16  Gray  (Mass.)  5S1. 

Right  to  Do  Business  under  Corporate  Name.  — 
But  the  right  to  do  business  under  the  cor- 
porate name  is  not  necessarily  affected  by  a 
dissolution  of  the  corporation,  an  enterprise  so 
conducted  being  simply  a  copartnership,  the 
persons  so  associated  therein  becoming  liable 
as  partners.  Ottoman  Cahvey  Co.  v.  Dane,  95 
111.  203. 

The  Antecedent  Acts  of  a  De  Facto  Corporation, 

done  in  good  faith,  will  not  be  affected  by  a 
subsequent  judgment  of  ouster  and  dissolution 
for  an  irregularity  in  the  mode  of  organiza- 
tion. Society  Perun  v.  Cleveland,  43  Ohio  St. 
481. 

3.  International,  etc.,  R.  Co.  v.  State,  75 
Tex.  356. 

What  Rights,  Privileges,  and  Franchises  Sur- 
vive.—  By  the  dissolution  of  a  corporation  it 
loses  all  its  rights  and  privileges  which  are  the 
result  of  the  fact  of  incorporation,  such  as  the 
right  and  privilege  to  be  a  corporation  and  to 
exercise  the  powers  necessary  to  the  consum- 
mation of  the  purposes  for  which  corporate 
existence  is  given;  such  rights,  privileges,  or 
franchises  as  have  the  nature  of  property, 
secured  by  contract  based  on  valuable  consid- 
eration, survive  the  dissolution  of  the  corpora- 
tion for  the  benefit  of  those  who  may  have  the 
right  to,  or  just  claim  upon,  its  assets.  Inter- 
national, etc.,  R.  Co.  V.  State,  75  Tex.  356. 

4.  See  Pratt  n.  Brown,  3  Wis.  603.  See  also 
infra,  this  section,  The  Existing  Rule  —  /// 
Eqiiilv  and  tinder  .Statutes. 

5.  General  Rule  as  to  Effect  of  Dissolution  upon 
Property  and  Debts.  —  2  Kent's  Com.  (2d  ed.) 
307- 

Ent;land. — Atty.-Gcn.  v.  Gower,  9  Mod. 
224;  Edmunds  7^.  Brown,  i  Lev.  237;  Windsor 
V.  Webb,  Godb.  211;  Rex  v.  Pasmorc,  3  T.  R. 
199;  Co.  Liu.  136;  Colchester  v.  Seabcr,  3 
Burr.  1868. 

United  .States.  —  Selma  First  Nat.  Bank 
Colby.  21  Wall.  (U.  S.)  615:  Mason  v.  Pcwabic 
Min.  Co.,  66  Fed.  Rep.  391 ;   Wallamei  Falls 
Canal,  etc.,  Co.  t.  Kiltridge,  5  Sawy.  (U.  S).  50. 
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statutory  enactment,  must  be  regarded  as  in  force  in  this  country.* 

Qualification  as  to  Eealty.  —  Even  at  common  law,  however,  it  was  only  the 
realt)'  possessed  by  a  corporation  at  the  very  moment  of  its  dissolution  which 
reverted.-  Sucli  as  had  been  divested  out  of  the  corporation  by  its  own  act 
or  the  act  of  the  law  did  not  revert.*    And  though  a  corporation  was  created 


Alalmma.  —  Paschall  v.  Whitsett,  ll  Ala. 
472;  Saltmarsh  v.  Planters',  etc.,  Bank,  14 
Ala.  668;  Nelson  v.  Hubbard,  96  Ala.  238. 

Arkansas.  —  Scott,  J.,  in  State  v.  Curran,  12 
Ark.  321. 

Catiforiiia.  —  People  v.  Dashaway  Assoc., 
84  Cal.  119. 

Connecticut.  —  National  Pahquioque  Bank  v. 
Bethel  First  Nat.  Bank,  36  Conn.  334. 

Delaware.  —  Commercial  Bank  v.  Lock- 
wood,  2  Harr.  (Del.)  8;  Saulsbury,  C,  in  Wil- 
mington, etc.,  R.  Co.  V.  Downward,  (Del. 
1888)  14  Atl.  Rep.  720. 

Georgia.  —  Hightower  v.  Thornton,  8  Ga. 
486,  52  Am.  Dec.  412;  Thornton  v.  Lane,  ir 
Ga.  459;  Robinson  v.  Lane,  19  Ga.  337. 

Illinois.  —  Ramsey  v.  Peoria  M.  &  F.  Ins. 
Co.,  55  III.  311;  Life  Assoc.  of  America  v. 
Fassett,  102  111.  315;  St.  Louis,  etc.,  Coal,  etc., 
Co.  V.  Sandoval  Coal,  etc.,  Co.,  116  111.  170; 
Mott  -'.  Danville  Seminary,  129  111.  403. 

Indiana.  —  State  Bank  v.  State,  I  Blackf. 
(Ind.)  267;  Ryan  v.  Vanlandingham,  7  Ind. 
425. 

Kansas.  —  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632. 

Massachusetts.  —  Coulter  v.  Robertson,  2 
Cush.  (Mass.)  278,  57  Am.  Dec.  168;  Folger  v. 
Chase,  18  Pick.  (Mass.)  63;  Thornton  v.  Mar- 
ginal Freight  R.  Co.,  123  Mass.  32. 

Mississippi.  —  Nevitt  v.  Port  Gibson  Bank, 
6  Smed.  &  M.  (Miss.)  533;  Commercial  Bank 
V.  Chambers,  8  Smed.  &  M.  (Miss.)  9;  Port 
Gibson  v.  Moore,  13  Smed.  &  M.  (Miss.)  157; 
State  Bank  v.  Duncan,  56  Miss.  166;  Coulter 
V.  Robertson,  24  Miss.  278,  57  Am.  Dec.  168. 

New  York.  —  Owen  v.  Smith,  31  Barb.  (N. 
Y.)  643;  Hooker  v.  Utica,  etc.,  Turnpike  Road 
Co.,  12  Wend.  (N.  Y.)  371;  Bingham  v.  Weid- 
erwax,  i  N.  Y.  509. 

North  Carolina.  —  Von  Glahn  v.  De  Rosset, 
81  N.  Car.  467;  Fox  v.  Horah,  I  Ired.  Eq.  (36 
N.  Car.)  358,  36  Am.  Dec.  48;  State  v.  Rives, 

5  Ired.  L.  (27  N.  Car.)  297;  Malloy  v.  Mallett, 

6  Jones  Eq.  (59  N.  Car.)  345. 

Tennessee.  —  White  v.  Campbell,  5  Humph. 
(Tenn.)  38;  Ingraham  v.  Terry,  '11  Humph. 
(Tenn.)  572;  Hopkins  v.  Whitesides,  i  Head 
(Tenn.)  31. 

Texas.  —  Acklin  v.  Paschal,  48  Tex.  147; 
Head,  J.,  in  Sulphur  Springs,  etc.,  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  2  Te.x.  Civ.  App.  650. 

1.  Arkansas.  —  State  v.  Curran,  12  Ark.  354. 

Indiana.  —  Ryan  v.  Vanlandingham,  7  Ind. 
425;  Vincennes  Bank  v.  State,  i  Blackf.  (Ind.) 
267. 

Mississippi. — Commercial  Bank  v.  Cham- 
bers, 8  Smed.  &  M.  (Miss.)  9;  Port  Gibson  v. 
Moore,  13  Smed.  &  M.  (Miss.)  157. 

North  Carolina.  —  Fox  v.  Horah,  i  Ired.  Eq. 
(36  N.  Car.)  358,  36  Am.  Dec.  48;  State  v. 
Rives,  5  Ired.  L.  (27  N.  Car.)  297;  Malloy  v. 
Mallett,  6  Jones  Eq.  (59  N.  Car.)  345. 

Tennessee.  —  Hopkins  v.  Whitesides,  i  Head 
(Tenn.)  31;  White  v.  Campbell,  5  Humph. 
(Tenn.)  38. 


Suit  on  Note  and  Deed  of  Trust  Executed  After 
Dissolution. —  In  the  case  of  White  v.  Camp- 
bell, 5  Humph.  (Tenn.)  38,  a  note  ana  deed  of 
trust  to  secure  it  were  executed  after  the  ex- 
piration of  the  charter  of  the  corporation  which 
appeared  as  payee  and  cestui  que  trust  respect- 
ively. The  court  held  both  instruments  to  be 
void  for  the  lack  of  a  payee  and  beneficiary, 
observing  that  no  recovery  could  be  had  at 
that  time,  even  though  the  instruments  had 
been  executed  before  the  expiration  of  the 
charter,  and  a  fortiori  there  could  be  none 
where  the  execution  was  after. 

Doctrines  of  Equity  in  Absence  of  Statute.  — 
Upon  the  dissolution  of  a  corporation,  unless 
some  statute  regulates  the  succession  to  its 
property  and  prescribes  the  mode  of  adminis- 
tering upon  its  assets  and  winding  up  its 
affairs,  recourse  must  be  had,  for  the  protec- 
tion of  the  rights  of  creditors  and  stockhold- 
ers, to  the  ordinary  and  established  remedies 
of  courts  of  equity  for  the  enforcement  of 
trusts  upon  property  which  is  left  without  a 
trustee  entitled  to  hold  and  dispose  of  it. 
Walker,  J.,  in  Nelson  v.  Hubbard,  96  Ala.  245. 
See  this  subject  further  discussed  in  the  next 
subdivision. 

In  United  States,  under  Common-law  Bole,  Per- 
sonalty Would  Vest  in  State.  —  In  2  Kent's  Com. 
307,  it  is  said-  "According  to  the  old  set- 
tled law  of  the  land,  where  there  is  no  special 
statute  provision  to  the  contrary,  upon  the 
civil  death  of  a  corporation  all  its  real  estate 
remaining  unsold  reverts  back  to  the  original 
grantor  and  his  heirs.  The  debts  due  to  and 
from  the  corporation  are  all  extinguished. 
Neither  the  stockholders  nor  the  directors  or 
trustees  of  the  corporation  can  recover  those 
debts  or  be  charged  with  them,  in  their 
natural  capacity.  All  the  personal  estate  of 
the  corporation  vests  in  the  people,  as  succeed- 
ing to  this  right  and  prerogative  of  the  crown 
at  common  law." 

2.  Rule  Embraced  Only  Realty  Held  at  Time  of 
Dissolution. —  Davis  v.  Memphis,  etc.,  R.  Co., 
87  Ala.  633;  Mott  V.  Danville  Seminary,  129 
111.  403;  Morrill  v.  Wabash,  etc.,  R.  Co.,  96 
Mo.  174;  State  v.  Rives,  5  Ired.  L.  (27  N.  Cai.) 
297. 

Reverter  Defeated  by  Previous  AUenation.  —  On 

the  dissolution  of  a  corporation,  the  reverter 
is  to  the  original  grantor  or  his  heirs;  but  the 
grantor  will  be  excluded  by  the  alienation  in 
fee,  and  in  that  way  the  corporation  may  de- 
feat the  possibility  of  a  reverter.  2  Kent's 
Com.  282.  See  also  authorities  cited  in  the 
succeeding  notes  to  this  subsection. 

3.  Davis  V.  Memphis,  etc.,  R.  Co.,  87  Ala. 
633;  Bingham  v.  Weiderwax,  i  N.  Y.  509; 
People  V.  Mauran,  5  Den.  (N.  Y.)  389;  Robie 
V.  Sedgwick,  35  Barb.  (N.  V.)  319;  Nicoll  v. 
New  York,  etc.,  R.  Co.,  12  Barb.  (N.  Y.)  460. 
And  see  State  v.  Rives,  5  Ired.  L.  (27  N.  Car.) 
297. 

Grant  upon  Condition.  —  Where  a  corporation 
created  by  the  state  is  granted  property  upon 
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for  a  term  of  years  only,  the  rule  was  the  same,  such  a  corporation,  while  pos- 
sessing but  a  determinable  fee  for  purposes  of  enjoyment,  being  regarded  as 
holding  a  fee  simple  for  the  purpose  of  alienation.* 

Qualification  as  to  Personalty.  —  And  naturally,  such  of  a  corporation's  personalty 
as  it  had  validly  assigned  did  not  become  bona  vacantia,  nor  was  the  title  of 
the  assignee  affected  by  the  dissolution.*  Thus,  where  a  banking  corporation 
had,  before  dissolution,  assigned  a  note  payable  to  it,  the  assignee  was  per- 
mitted to  maintain  a  suit  on  the  note  after  the  dissolution  of  the  corporate 
assignor.^  And  a  general  assignment  by  a  corporation,  though  made  in  antici- 
pation of  dissolution,  has  been  maintained."* 

Personal  Liability  of  Stockholders.  —  Pursuant  to  the  common-law  rule  that  by  the 
dissolution  of  a  corporation  its  debts  were  extinguished,  it  was  held,  under  a 
provision  in  an  act  of  incorporation  that  the  private  property  of  the  individual 
stockholders  should  be  liable  for  the  debts  of  the  corporation,  that  when  the 
debts  of  the  corporation  became  extinct  by  the  expiration  of  the  charter,  the 
liability  of  the  individual  stockholders  was  extinguished  also.' 

Personal  Liability  of  Directors.  —  On  the  other  hand,  where  the  act  of  incorpora- 
tion provided  that  the  directors  should  be  individually  liable  for  the  debts  of 
the  corporation  contracted  beyond  a  certain  amount,  it  was  held  that  a  disso- 
lution of  the  corporation  would  not  release  the  directors  from  their  statutory 
liability,  upon  the  theory  that  the  rule  of  the  common  law  had  reference,  in 
strictness,  to  an  extinction  of  the  remedy,  rather  than  to  an  annihilation  of  the 
debt  itself.® 


certain  conditions,  subject  to  forfeiture  in  case 
the  conditions  are  not  complied  with,  a  pur- 
chaser of  the  property  takes  it  subject  to  lia- 
bility to  forfeiture  in  the  event  of  the  dissolu- 
tion of  the  corporation  for  the  nonperformance 
.of  the  conditions  contained  in  its  charter. 
Matter  of  Mechanics'  Soc,  31  La.  Ann.  627. 

1.  Corporation  Created  for  Term  of  Years.  — 
Bingham  Wcidcrvvax,  I  N.  Y.  509;  People 
V.  Mauran,  5  Den.  (\'.  Y.)  389;  Rotjie  t.  Sedg- 
wick, 35  Barb.  (N.  Y.)  319;  People  v.  O'Brien, 
III  N.  Y.  I,  7  Am.  St.  Rep.  684;  Nicoll  v.  New 
York,  etc.,  R.  Co.,  12  N.  Y.  121;  Rives  v. 
Dudley,  3  Jones  Eq.  (56  N.  Car.)  126,  67  Am. 
Dec.  231. 

Purchaser  at  Execution  Sale.  —  In  the  case  of 
State  V.  Rives,  5  Ired.  L.  (27  N.  Car.)  297,  it 
was  said,  however,  that  a  purchaser  at  an  exe- 
cution sale  of  the  land  of  a  corporation,  char- 
tered for  a  limited  period,  takes  only  an  estate 
in  the  land  commensurate  with  the  term  of 
corporate  existence  as  stated  in  the  charter, 
which  will  not  be  defeated  by  a  dissolution  of 
the  corporation  sooner,  for  any  cause. 

2.  Personalty  Already  Assigned  Not  Affected.  — 
Up  to  the  date  of  its  dissolution,  a  corporation, 
pending  an  action  for  forfeiture  of  its  fran- 
chise, has  the  same  power  of  disposing  of  its 
properly  honestly  and  in  good  faith  as  it  had 
before  the  institution  of  the  action.  Ilave- 
meyer  v.  Superior  Ct.,  84  Cal  327,  18  Am.  St. 
Rep.  192. 

3.  Assignment  of  Note  by  Bank.  —  Salem  Bank 
V.  Caldwell,  16  Iiid.  469.  And  see  Folger  v. 
Chase,  iH  I'irk.  (Mass.)  66. 

Assignee  of  Judgment.  —  The  dissolution  of  a 
corporation  does  not  affect  the  enforcement  by 
the  assignee  of  a  judgment  previously  assigned 
10  him  by  the  corporation.  Leach  v.  Thomas, 
27  111.  457. 

4.  Validity  of  General  Assignment.  —  In  Lenox 
V.  Roberts,  2  Wheal.  (U.  S.)  373,  the  court 


gave  effect  to  a  general  assignment  of  a  cor- 
poration of  its  chosesin  action,  made  in  antici- 
pation of  the  expiration  of  its  charter,  and 
which  was  designed  to  preserve  to  the  corpo- 
rators their  rights  of  property.  See  also  Alex- 
andria Bank  v.  Patton,  1  Rob.  (Va.)  528;  State 
V.  Washington  Bank,  18  Ark.  554. 

5.  Liability  of  Stockholders.  —  Malloy  v.  Mal- 
lett,  6  Jones  Eq.  (59  N.  Car.)  345.  See  the  title 
Stockholders. 

6.  Directors.  —  Lumpkin,  J.,  in  an  elaborate 
opinion  in  Moultrie  v.  Smiley,  16  Ga.  300,  in- 
clines to  the  opinion  that  the  common-law 
doctrine  with  reference  to  the  effect  of  the  dis- 
solution of  a  corporation  upon  its  rights  and 
credits  was  rather,  in  strictness,  the  extinction 
of  the  remedy  than  of  the  obligation  itself;  and 
on  this  theory  it  was  held,  in  an  aclion  brought 
against  certain  directors  under  a  provision  of 
the  act  of  incorporation  rendering  them  indi- 
vidually liable  for  all  debts  of  the  corporation 
contracted  above  a  prescribed  amount,  that 
the  dissolution  of  the  corporation  by  expira- 
tion of  the  charter,  whereby  the  debts  of  the 
corporation  were  extinguished,  would  not  re- 
lease the  directors  from  their  statutory  liabil- 
ity, nor  abate  an  aclion  brought  against  them. 

But  in  Wilmington,  etc.,  R.  Co.  v.  Down- 
ward, (Del.  1888)  14  Atl.  Rep.  720,  a  view  con- 
trary to  that  of  Lumpkin,  J.,  supra,  and  more 
in  accord  with  that  of  the  court  of  Malloy  v. 
Mallett,  6  Jones  Eq.  (59  N.  Car.)  345,  supra,  is 
taken.  In  this  case  it  was  said  that  at  the  in- 
stant of  the  dissolution  of  a  corporation  the 
debts  due  to  it  become  extinguished ;  not  the 
right  to  or  remedy  for  the  debts  merely  sus- 
pended, but  the  debt  itself  annihilated.  In 
the  case  of  Malloy  v.  Mallett,  6  Jones  Eq.  (59 
N.  Car.)  345,  supra,  the  stockholders  were  held 
released,  because,  it  was  said,  their  liability 
was  secondary.  Lumpkin,  J.,  might  have 
come  to  the  same  conclusion  as  that  reached 
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Revival  of  Corporation — Effect  on  Debts.  —  If,  as  was  the  case  at  common  law, 
the  dissolution  of  a  corporation  actually  extinguished  the  debts  due  to  or  by 
it,  it  would  seem  to  follow  that  the  mere  revival  of  the  corporation  would  not 
revive  the  debts  previously  owing  to  or  by  the  corporation.*  Or  perhaps  it 
would  be  more  accurate  to  say  that  there  could  be  no  revival  of  a  corporation 
previously  actually  dissolved  ;  that  which  was  inaccuratel)^  termed  a  revival 
being  in  strictness  and  principle  the  creation  of  a  new  corporation.^ 

b.  Effect  upon  Pending  Suits  and  the  Subsequent  Institution 
OF  Suits  —  Abatement.  —  As  a  consequence  of  the  principle  that  upon  the 
dissolution  of  a  corporation  at  common  law  the  debts  due  to  or  by  the  corpora- 
tion become  extinct,  all  pending  suits  in  which  the  corporation  is  either  plain- 
tiff or  defendant  are  by  the  dissolution  abated.^ 


by  treating  the  liability  of  the  directors  as, 
under  the  circumstances,  absolute  and  inde- 
pendent; in  other  words,  primary.  It  is  appre- 
hended that  the  weight  of  authority  is  opposed 
to  the  theory  that  the  common  law  regarded 
the  dissolution  of  a  corporation  as  affecting 
only  the  remedy  to  collect  the  debts  due  to  or 
by  it.  Thus,  with  reference  to  the  effect,  at 
common  law,  of  the  dissolution  of  a  corpora- 
tion upon  its  debts,  in  the  case  of  Coulter  v. 
Robertson,  24  Miss.  278,  57  Am.  Dec.  168,  it 
was  said  that  this  extinguishment  of  the  debts 
was  not  a  mere  incapacity  in  them  of  being 
enforced,  a  valid  contract  still  remaining;  bat 
a  debt  being  an  incorporeal  essence,  and  not  a 
matter  of  substance,  it  was  essential  to  its  very 
existence  that  there  should  be  both  a  debtor 
and  a  creditor,  a  person  to  perform  and  a  per- 
son to  accept  performance,  and  without  these, 
or  the  legal  possibility  of  them,  a  debt  could 
nat  in  any  sense  exist;  and  hence,  as  the  dis- 
solution of  a  corporation  at  common  law  was 
an  absolute  and  complete  destruction  of  one  of 
those  necessary  parties,  the  debts  due  to  and 
from  it,  and  their  obligation,  were  utterly 
extinguished  and  annihilated. 

1.  Revival  of  Corporate  Existence  —  Effect  on 
Debts.  —  In  the  case  of  Commercial  Bank  v. 
Lockwood,  2  Harr.  (Del.)  8,  the  question  pre- 
sented was  whether  or  not  a  judgment  debt 
was  for  all  purposes  extinguished  by  the  dis- 
solution of  the  bank  by  the  expiration  of  its 
charter.  The  court  held,  after  a  review  of  the 
common-law  authorities,  that  the  debt  was 
absolutely  extinguished  upon  the  happening 
of  the  event  mentioned,  and  that  an  act  of  the 
legislature  two  years  later  purporting  to  re- 
vive the  bank  could  nol  be  taken  to  revive  the 
debt,  which  was,  as  stated,  held  to  have  been 
annihilated.  And  see  also  State  Bank  v. 
State,  I  Blackf.  (Ind.)  283 ;  Ryan  v.  Vanlanding- 
ham,  7  Ind.  416;  Paschall  7).  Whitsett,  11 
Ala.  472;  Lumpkin,  J.,  in  Moultrie  v.  Smi- 
ley, 16  Ga.  28g;  Strickland  v.  Prichard,  37  Vt. 
324- 

In  the  case  of  Port  Gibson  v.  Moore,  13 
Smed.  &  M.  (Miss.)  157,  it  was  said  that  ac- 
cording to  the  English  rule,  when  a  municipal 
corporation  was  once  dissolved,  it  could  not 
again  be  revived,  as  revival  could  take  place 
only  where  there  was  merely  a  suspension  of 
corporate  power,  and  not  where  the  corpora- 
tion was  completely  dissolved. 

But  in  the  case  of  Ross  v.  Wimberly,  60 
Miss.  345,  the  charter  of  a  town  was  repealed 
and  one  month  afterwards  the  town  was  re- 


incorporated by  the  same  name.  "  The  legal 
effect  of  this  was,"  said  the  court  briefly,  "  not 
to  extinguish  the  debts  of  the  original  corpo- 
ration, but  to  leave  them  subsisting  as  valid 
obligations  against  the  new  one,"  and  the 
older  case  of  Port  Gibson  v.  Moore,  13  Smed. 
&  M.  (Miss.)  157,  pronouncing  a  different 
view,  was  declared  to  be  "  contrary  to  the 
whole  current  of  modern  authority,"  and  was 
overruled  without  further  discussion  of  the 
principles  involved. 

2.  See  authorities  cited  in  the  preceding 
note.  Compare,  however,  the  case  of  Lea  v. 
American  Atlantic,  etc.,  Canal  Co.,  3  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  i,  where  it  was 
held  that  the  legislature  might  revive  a  corpo- 
ration previously  dissolved,  "  except  for  cer- 
tain purposes." 

3.  Pending  Suits  Abate  —  United  States.  — 
Selma  First  Nat.  Bank  v.  Colby,  21  Wall.  (U. 
S.)  609;  Greeley  v.  Smith,  3  Story  (U.  S.)  658; 
Mumma  v.  Potomac  Co.,  8  Pet.  (U.  S.)  281; 
Walters  v.  Western,  etc.,  R.  Co.,  6q  Fed.  Rep. 
679;  Deady,  J.,  in  Wallamet  Falls  Canal,  etc., 
Co.  T.  Kittridge,  5  Sawy.  (U.  S.)  49. 

Alabama.  —  Saltmarsh  v.  Planters,  etc.. 
Bank,  17  Ala.  761;  Nelson  v.  Hubbard,  96 
Ala.  238. 

California.  —  Havemeyer  v.  Superior  Ct., 
84  Cal.  327,  18  Am.  St.  Rep.  igS. 

Illinois.  —  See  Life  Assoc.  of  America  v. 
Fassett,  102  111.  315. 

Kansas.  —  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632. 

Kcjititcky.  —  Galliopolis  Bank  v.  Trimble,  6 
B.  Won.  (Ky.)  601. 

Maine.  —  Merrill  v.  Suffolk  Bank,  31  Me. 
57,  50  Am.  Dec.  649. 

Mississippi.  —  State  Bank  v.  Wrenn,  3 
Smed.  &  M.  (Miss.)  791;  Nevitt  i/.  Port  Gib- 
son Bank,  6  Smed.  &  M.  (Miss.)  513. 

North  Carolina.  —  Dobson  v.  Simonton,  86 
N.  Cat.  492. 

Pennsylvania.  —  Farmers',  etc.,  Bank  v. 
Little,  8  W.  &  S.  (Pa.)  207;  Kisterbock  v. 
Building  Assoc.,  7  Phila.  (Pa.)  185. 

Tennessee.  —  Ingraham  v.  Terry,  II 
Humph.  (Tenn.)  572. 

Texas.  —  Life  Assoc.  v.  Goode,  71  Tex.  90; 
Sulphur  Springs,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  2  Tex.  Civ.  App.  650. 

Virginia.  —  May  v.  North  Carolina  State 
Bank,  2  Rob.  (Va.)  60. 

But  see  the  case  of  Lindell  v.  Benton,  6  Mo. 
361,  in  which  it  was  held  that  the  expiration 
of  the  charter  of  a  corporation  does  not  affect 
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Subsequent  Suits  — Issuance  of  Execution.  —  Nor  can  any  such  suits  be  subsequently 
instituted,*  nor  even  an  execution  issue  after  dissolution,  on  a  judgment 
obtained  by  a  corporation  before  such  event.* 


legal  proceedings  instituted  against  it  before 
such  event. 

It  has  been  held,  however,  that  where  the 
charter  of  a  banking  corporation  expired 
by  limitation  after  the  institution  of  a  suit  by 
the  corporation,  the  fact  of  the  dissolution  of  the 
corporation  cannot  be  taken  advantage  of  by 
a  defendant  who  has  pleaded  the  general 
issue,  to  nonsuit  the  plaintiff;  and  this  though 
it  was  conceded  to  be  necessary  that  the  cor- 
poration plaintiff  should,  under  the  general 
issue,  show  its  charter  of  incorporation,  and 
the  fact  of  the  expiration  of  the  charter  was 
apparent  from  the  face  of  it.  Agnew  v. 
Gettysburg  Bank,  2  Har.  &  G.  (Md.)  492. 

Surrender  of  Charter  Pending  Suit.  —  Where, 
during  the  pendency  of  a  suit,  the  corporation 
surrenders  its  charter,  which  is  accepted  by 
the  legislature,  the  corporation  becomes  de- 
funct, and  the  suit  abates,  unless  the  legisla- 
ture, by  some  act,  saves  the  right  of  action 
against  the  corporation.  Greeley  v.  .Smith,  3 
Story  (U.  S.)  658. 

An  act,  however,  repealing  the  charter  of  a 
railroad  corporation,  but  providing  that  noth- 
ing in  the  act  should  prevent  the  operation  of 
the  railroad,  with  all  the  privileges  in  the  char- 
ter, until  the  sale  of  the  road  in  a  judicial  pro- 
ceeding also  provided  for  by  the  repealing 
act,  does  not  operate  as  an  immediate  dissolu- 
tion of  the  corporation,  so  as  to  abate  pending 
actions.  State  v.  Port  Royal,  etc.,  R.  Co.,  45 
S.  Car.  413.  In  this  case  the  railroad  in  ques- 
tion was  already  in  the  hands  of  a  receiver 
appointed  in  proceedings  then  pending,  and 
being  operated  under  his  authority.  And  the 
court  agreed  that  if  the  corporation  was  eo  in- 
stanti  dissolved  upon  the  passage  of  the  act 
above  referred  to,  and  the  receiver  discharged, 
then  there  would  be  no  longer  any  competent 
authority  to  run  and  operate  the  railroad  until 
its  sale,  as  provided  in  the  repealing  act  itself. 

Appointment  of  Temporary  Receiver.  —  Mere 
appointment  of  a  temporary  receiver  of  a  cor- 
poration, though  in  an  action  brought  to  dis- 
solve it,  does  not  operate  as  a  dissolution,  nor, 
consequently,  affect  pending  suits.  People  v. 
Commercial  Alliance  L.  Ins.  Co.,  5  N.  Y.  App. 
Div.  273. 

Expiration  of  Charter  During  Pendency  of  Ap- 
peal. —  If  the  charter  of  a  corporation  expires 
during  the  pendency  of  an  appeal  the  appeal 
will  abate.  Rider  v.  Nelson,  etc..  Union  Fac- 
tory, 7  Leigh  (Va.)  154,  30  Am.  Dec.  495. 

Validity  of  Judgment  After  Dissolution.  —  A 
judgment  rendered  against  a  dissolved  corpo- 
ration is  void,  or  at  least  voidaljle.  Merrill  v. 
Suffolk  Bank,  31  Me.  57,  50  Am.  Dec.  649; 
Whitman  7v.  Cox,  26  Me.  335;  Rankin  v.  Sher 
wood,  33  Me.  509;  Sturgis  v.  Drew,  it  Ilun 
(N.  Y.)  136;  McCulloch  7:  Norwood,  58  N.  Y. 
562;  Sturges  V.  Vanderbilt,  73  N.  Y.  384; 
Thornton  v.  Marginal  Freight  R.  Co.,  123 
Mass.  32;  Dobson  v.  Simonton,  86  N.  Car. 
492;  Matter  of  Norwood,  32  Hun  (N.  Y.)  196; 
Bonaffe  v.  Fowler,  7  Paige  (N.  Y.)  576. 

In  the  case  of  Whitman  v.  Cox,  26  Me.  335, 
it  was  said  that  a  judgment  obtained  against 


a  bank  after  its  dissolution  was  nugatory,  so 
far  as  concerns  its  effect  upon  one  who  was 
not  a  party  to  the  proceeding  and  had  no 
opportunity  to  defend. 

But  in  the  case  of  May  v.  North  Carolina 
State  Bank,  2  Rob.  (Va.)  60,  it  was  said  that 
as  a  judgment  in  favor  of  a  corporation  could 
not  be  regularly  rendered  unless  the  corpora- 
tion was  in  existence  at  the  date  of  its  rendi- 
tion, the  necessary  intendment  of  such  a 
judgment  was  that  the  existence  of  the  corpo- 
ration was  either  proved  or  admitted.  And 
the  defendant  was  held  by  such  intendment 
estopped  to  deny  the  existence  of  the  corpora- 
tion at  the  time  of  the  judgment,  upon  motion 
to  quash  the  execution  issued  on  such  judg- 
ment. 

Judgment  Against  Corporation  Pending  Its  Ap- 
peal from  Judgment  of  Forfeiture.  —  A  judgment 
rendered  against  a  corporation,  pending  an 
appeal  from  a  judgment  of  forfeiture  of  its 
corporate  franchises,  is  valid,  though  the 
judgment  of  forfeiture  be  subsequently 
affirmed  by  the  appellate  court.  Giles  v.  Stan- 
ton, 86  Tex.  620;  Giles  v.  East  Line,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1S94)  26  S.  W.  Rep.  11 11. 

Abatement  of  Suit  Before  Judgment  Dissolves 
Attachment.  —  In  the  case  of  Wilcox  v.  Conti- 
nental L.  Ins.  Co.,  56  Conn.  475,  it  appeared 
that  in  a  proceeding  under  a  statute  authoriz- 
ing it,  receivers  had  been  appointed  for  an  in- 
solvent life  insurance  company,  the  charier  of 
the  corporation  annulled,  and  the  corporate 
property  vested  in  the  receivers,  all  during  the 
pendency  of  a  suit  against  the  corporation  in 
which  its  property  had  been  attached.  And  it 
was  held  that  the  dissolution  of  the  company 
abated  the  suit  and  destroyed  the  attachment 
lien. 

1.  Subsequent  Suits  —  Alabama.  —  Saltmarsh 
V.  Planters'  etc..  Bank,  17  Ala.  761;  Nelson  v. 
Hubbard,  96  Ala.  245. 

California.  —  Havemeyer  v.  Superior  Ct., 
84  Cal.  327. 

Georgia.  —  Carey  v.  Giles,  10  Ga.  9. 
Louisiana.  —  State  Bank  v.  Wilson,  19  La. 
Ann.  I. 

Maine.  —  Whitman  v.  Cox.  26  Me.  335. 
Mississippi.  —  Nevitt  v.  Port  Gibson  Bank, 
6  Smed.  &  M.  (Miss.)  513. 

AU-w  York.  —  Bonaffe  v.  Fowler,  7  Paige  (N. 
Y.)  576. 

0/uo.  —  Miami  Exporting  Co.  v.  Gano,  13 
Ohio  270. 

2.  If,  after  judgment  in  favor  of  a  corpora- 
tion, the  corporation  becomes  dissolved  by  the 
expiration  of  the  term  of  existence  granted  by 
the  charter,  no  execution  on  such  judgment 
can  regularly  be  sued  out  in  the  name  of  the 
corporation,  and  if  one  be  sued  out  it  is  liable 
to  be  quashed,  on  showing  the  fact  of  the 
exiinction  of  the  cor[)oration  before  the  issu- 
ing of  the  execution.  May  North  Carolina 
State  Bank,  2  Rob.  (Va.)  60. 

A  scire  facias,  after  the  dissolution  of  a  cor- 
poration, cannot  be  maintained  in  a  judgment 
obtained  before.    Mumma       Potomac  Co.,  8 
Pet.  (U.  S.)  286. 
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Suits  Pending  in  Another  State.  — ■  And  where  a  corporation  in  one  state  is  dis- 
solved by  the  expiration  of  its  charter,  suits  pending  in  a  sister  state  in  the 
name  of  the  corporation,  as  well  as  those  pending  in  the  state  which  created 
the  corporation,  abate ;  nor  will  a  statute  reviving  such  suits  in  the  latter  state 
revive  those  abated  by  the  dissolution  in  the  former.* 

Reversal  of  Judgment  of  Dissolution.  —  And  the  rule  has  been  held  the  same  where 
the  judgment  of  dissolution  was  appealed  from  and  finally  reversed;  that  is, 
that  upon  judgment  of  dissolution  in  the  state  of  its  creation,  suits  pending 
against  a  corporation  in  a  foreign  state  abate  though  the  judgment  is  appealed 
from,  and  are  not  revived  though  such  judgment  is  reversed.* 

3.  The  Existing  Rule  —  In  Equity  and  under  Statutes  —  a.  Effect  upon 
Corporate  Property  and  Debts  —  (i)  Private  Corporations  —  (a)  in  General 
—  Trust  Funds.  —  In  the  United  States,  relief  against  the  injustice  of  the  com- 
mon-law rule  was  early  found  in  a  resort  to  equity,  which,  in  the  case  of 
business  corporations,  regarded  the  capital  and  assets  employed  in  the  cor- 
porate enterprise  as  constituting  a  trust  fund,  first,  for  the  payment  of  the 
debts  of  the  corporation,  and  next,  the  surplus,  if  any,  for  pro  rata  distribu- 
tion among  the  stockholders.* 


1.  Galliopolis  Bank  v.  Trimble,  6  B.  Mon. 
(Ky.)  6oi.  And  see  Farmers',  etc.,  Bank  v. 
Little,  8  W.  &  S.  (Pa.)  207. 

2.  Farmers',  etc.,  Bank  v.  Little,  8  W.  &  S. 
(Pa.)  207.  But  compare  siipra,  this  title.  Effect 
of  Judgment  of  Forfeiture,  note,  in  which  the 
effect  of  an  appeal  from  a  judgment  of  forfeit- 
ure is  considered. 

3.  Common-law  Doctrine  —  Harsh  and  Inequi- 
table. —  With  reference  to  the  effects  of  the  dis- 
solution  of  a  corporation  at  common  law, 
Allen,  J.,  in  Owen  v.  Smith,  31  Barb.  (N.  Y.) 
643,  said:  "  This  is  a  very  harsh  and  inequi- 
table rule,  and  I  doubt  if  it  has  ever  been  to 
the  fullest  extent  adopted  and  acted  upon  as 
the  rule  in  this  country."  It  will  be  seen, 
however,  supra,  in  the  notes  to  the  subdivision 
discussing  the  effects  of  dissolution  according 
to  the  ancient  common  law,  that  the  common- 
law  doctrines  have  been  in  several  instances 
applied  and  acted  on  in  this  country. 

"  Equity,  therefore,"  said  Lurton,  J.,  in 
Mason  v.  Pewabic  Min.  Co.,  66  Fed.  Rep.  391, 
"by  reason  of  the  flexibility  of  its  remedies,  was 
able  to  obviate  the  harsh  common-law  conse- 
quences of  dissolution,  such  as  reverter  and 
escheat,  by  administering  the  assets  as  a 
trust." 

Origin  of  Common-law  Doctrine.  —  With  refer- 
ence to  the  common-law  doctrine  of  the  re- 
version of  the  real  property  of  a  corporation 
and  the  escheat  of  its  personal  property  owned 
at  the  time  of  its  dissolution,  Deady,  J.,  in  the 
case  of  Wallamet  Falls  Canal,  etc.,  Co.  v.  Kit- 
tridge,  5  Sawy.  (U.  S.)  49,  said:  "  This  doc- 
trine had  its  origin  when  corporations  were 
either  municipal  or  ecclesiastical,  and,  being 
dissolved  for  nonuse  or  abuse  of  their  powers, 
their  real  property,  which  was  usually  ac- 
quired as  a  donation  to  public  or  pious  uses, 
was  held  to  revert,  upon  the  cessation  of  the 
use,  to  the  donors,  and  their  personal  property 
to  escheat  to  the  king,  for  want  of  owners.  In 
these  cases  there  were  no  stockholders  or  nat- 
ural persons  who  were  entitled,  equitably  or 
otherwise,  to  the  assets  of  the  deceased  cor- 
porations, and,  as  in  the  case  of  an  individual 
dying  without  heirs,  the  personalty  went  to 
the   king;    but    to  prevent  the  realty  from 
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escheating  to  the  king,  it  was  held  to  revert  to 
the  donor,  upon  the  theory  that  the  grant, 
being  made  to  the  corporation  for  a  public  or 
private  use,  was  made  only  for  its  life.  *  *  * 
But  this  rule,  so  far  as  the  modern  business 
and  commercial  corporation  is  concerned,  has 
become  practically  obsolete."  See  also  Mott 
V.  Danville  Seminary,  129  111.  403.  And  in 
the  same  connection  see  the  opinion  of  Camp- 
bell, J.,  in  Bacon  v.  Robertson,  18  How.  (U. 
S.)  480. 

4.  Equity  —  Trust  Fund  Doctrine  —  United 
States ^  —  Mason  v.  Pewabic  Min.  Co.,  66  Fed. 
Rep.  391 ;  Wallamet  Falls  Canal,  etc.,  Co.  v. 
Kittridge,  5  Sawy.  (U.  S.)  50:  Broughton  v. 
Pensacola,  93  U.  S.  266;  Greeley  v.  Smith,  3 
Story  (U.  S.)657;  Barings  v.  Dabney,  19  Wall. 
(U.  S.)  I;  Lothrop  v.  Stedman,  13  Blatchf. 
(U.  S.)  143;  Wood  V.  Dummer,  3  Mason  (U.  S.) 
308;  Maun  V.  Pentz,  3  N.  Y.  415;  Lum  v. 
Robertson,  6  Wall.  (IJ.  S.)  277;  Mumma 
V.  Potomac  Co.,  8  Pet.  (U.  S.)  281;  Curran  v. 
Arkansas,  15  How.  (U.  S.)  304;  Bacon  v.  Rob- 
ertson, 18  How.  (U.  S.]  480. 

Alabama.  —  Nelson  v.  Hubbard,  96  Ala. 
245- 

Florida.  —  Howe  v.  Robinson,  20  Fla.  352. 

Georgia.  —  Code,  §  1688;  Hightower  v. 
Thornton,  8  Ga.  486,  52  Am.  Dec.  412;  High- 
lower  v.  Mustian,  8  Ga.  506;  Beck  v.  Hender- 
son, 76  Ga.  360. 

Illinois.  —  City  Ins.  Co.  v.  Commercial 
Bank,  68  111.  350;  Life  Assoc.  of  America  v. 
Fassett,  102  111.  315;  Mott  v.  Danville  Sem- 
inary, 129  111.  403. 

Iowa.  —  Muscatine  Turn  Verein  v.  Funck, 
18  Iowa  471. 

Maine.  —  Read  v.  Frankfort  Bank,  23  Me. 
318. 

Massachusetts.  —  Vose  v.  Grant,  15  Mass.  505. 

Mississippi.  —  Nevitt  v.  Port  Gibson  Bank, 
6  Smed.  &  M.  (Miss.)  513. 

Missouri.  —  Hill  v.  Fogg,  41  Mo.  563;  Pow- 
ell V.  North  Missouri  R.  Co.,  42  Mo.  63. 

Ne7v  York.  —  Hastings  v.  Drew,  50  How. 
Pr.  (N.  Y.  Supreme  Ct.)  254;  Tinkham  v. 
Borst,  31  Barb.  (N.  Y.)  407;  Owen  v.  Smith, 
31  Barb.  (N.  Y.)  641;  Towar  v.  Hale,  46  Barb. 
(N.  Y.)  361. 
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sututes.  —  In  many  of  the  states  this  equitable  principle  has  been  recognized 
by  and  embraced  in  statutes  *  providing  that  the  directors  or  managers  of  the 
corporation  at  the  time  of  its  dissolution  shall  be  trustees  for  a  prescribed  term, 
whose  duty  it  shall  be  to  make  proper  distribution  of  the  assets  and  wind  up 
the  affairs  of  the  dissolved  corporation,  with  the  incidental  powers  necessary, 
including  that  of  suing  and  being  sued  ;  or  it  may  be  that  the  corporation  itself 
is  made  trustee,  and  its  existence  continued  for  a  time  for  the  purposes  indi- 
cated ;  or  again,  the  courts  may  be  authorized  to  appoint  a  trustee,  generallj^ 
called  a  receiver,  for  the  purposes  of  the  administration  of  the  trust.* 


Xorth  Carolina. —  Von  Glahn  v.  De  Rosset,  Si 
N.  Car.  467. 

Pennsylvania.  —  Shamokin  Valley,  etc.,  R. 
Co.  V.  Malone,  85  Pa.  St.  25. 

Tennessee.  —  Kyle  v.  Ewing,  5  Lea  (Tenn.) 
582. 

Texas.  —  Panhandle  Nat.  Bank  v.  Emery,  78 
Tex.  498;  Head,  J.,  in  Sulphur  Springs,  etc., 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co..  2  Tex.  Civ. 
App.  650. 

And  see  Stamm  v.  Northwestern  Mut.  Ben. 
Assoc.,  65  Mich.  317;  Brown  v.  Union  Ins. 
Co.,  3  La.  Ann.  177;  Cucullu  v.  Union  Ins. 
Co.,  2  Rob.  (La.)  573. 

The  ancient  doctrine  that,  upon  the  repeal 
of  the  charter  of  a  private  corporation,  its 
debts  were  extinguished,  and  its  real  property 
reverted  to  its  grantors,  and  its  personal  prop- 
erty vested  in  the  state,  has  been  so  far  modi- 
fied by  modern  adjudications  that  a  court  of 
equity  will  now  lay  hold  of  the  property  of  a 
dissolved  corporation  and  administer  it  for  the 
benefit  of  its  creditors  and  stockholders.  The 
obligation  of  contracts  made  while  the  corpora- 
tion was  in  existence  survives  its  dissolution, 
and  the  contracts  may  be  enforced  by  a  court 
of  equity,  so  far  as  to  subject,  for  their  satis- 
faction, any  property  possessed  by  the  cor- 
poration at  the  time.  In  the  view  of  equity, 
this  property  constitutes  a  trust  fund  pledged 
to  the  payment  of  the  debts  of  creditors  and 
stockholders.  Broughton  v.  Pensacola,  93  U. 
S.  266. 

Common-law  Rule  Practically  Obsolete.  —  In  2 

Kent's  Cum.  307,  note,  it  is  said:  "The 
rule  of  the  common  law  has  in  fact  become 
obsolete  and  odious.  It  never  has  been  ap- 
plied to  insolvent  or  dissolved  moneyed  cor- 
porations in  England.  The  sound  doctrine 
now  is,  as  shown  by  statutes  and  judicial  de- 
cisions, thai  the  capital  and  debts  of  banking 
and  other  moneyed  corporations  constitute  a 
trust  fund  and  pledge  for  the  payment  of  cred- 
itors and  stockholders;  and  a  court  of  equity 
will  lay  hold  of  the  fund  and  see  that  it  be 
duly  collected  and  applied." 

Application  of  Equitable  Doctrine  to  Property 
Obtained  by  Fraud.  —  The  rule  that  when  a 
corporation  is  dissolved  its  assets  must  first  go 
to  the  payment  of  its  debts  and  the  residue 
only  revert  to  the  donors  or  stockholders  has 
no  application  to  real  estate  where  its  con- 
veyance was  obtained  by  fraud.  Carey  ■'. 
Cincinnati,  etc..  R.  Cfi.,  5  Ifjwa  357. 

Execution  on  Judgment  in  Favor  of  Corpora- 
tion.—  In  the  case  of  Kimball  Grafton 
Bank,  20  N.  H.  347,  the  court,  while  not  ex- 
pressly so  deciding,  seemed  to  be  of  the  r)pinlon 
that  an  officer  who  has  seized  property  under 
execution  on  a  judgment  in  favor  of  a  corpora- 
9  C.  of  L.— 39  ( 


tion  should  proceed  under  the  writ,  though 
the  corporation  become  dissolved  subsequent 
to  the  levy. 

1.  Statutes,  — "  With  a  view  of  mitigating 
the  rigor  of  the  common  law  with  respect  to 
the  effects  of  a  defunct  corporation,"  said 
Mulkey,  J.,  in  Life  Assoc.  of  America  v.  Fas- 
sett,  102  111.  315,  "  the  legislature  of  this  and 
most,  if  not  all,  of  the  other  states  of  the 
Union  have,  by  appropriate  legislative  enact- 
ments, provided  for  a  just  and  equitable  dis- 
tribution of  their  assets  in  cases  of  insolvency, 
or  sudden  dissolution  from  any  cause." 

In  most,  if  not  all,  of  the  states  of  the 
Union,  statutes  have  been  passed  continuing 
the  existence  of  dissolved  corporations  pro  hac 
vicCy  for  the  purpose  of  enabling  the  corpora- 
tion to  wind  up  its  affairs  and  convert  its 
assets  into  money  for  the  payment  of  its 
debts  and  the  distribution  of  the  surplus,  if 
any,  among  the  stockholders.  These  statutes 
are  merely  the  embodiments  of  equitable  doc- 
trines, and  afford  legal  remedy  where  before 
there  was  none.  Lurton,  J.,  in  Mason  v. 
Pewabic  Min.  Co.,  66  Fed.  Rep.  395. 

2.  United  Slates.  —  Hanan  v.  Sage,  58  Fed. 
Rep.  651;  Horner  v.  Carter,  3  McCrary  (U.  S.) 
595;  Wallamet  Falls  Canal,  etc.,  Co.  Kit- 
tridge,  5  Sawy.  (U.  S.)  44;  Dundee  Mortg., 
etc.,  Invest.  Co.  v.  Hughes,  77  Fed.  Rep. 
855. 

Alabama.  —  Nelson  v.  Hubbard,  96  Ala.  238. 

California.  —  Havemeyer  v.  Superior  Ct.,  84 
Cal.  327,  18  Am.  St.  Rep.  192;  State  Invest., 
etc.,  Co.  V.  Superior  Ct.,  loi  Cal.  135. 

Illinois.  —  Hyde  Park  Gas  Co.  v.  Kerbcr,  5 
111.  App.  132. 

Indiana.  — Lime  City  Bldg.,  etc.,  Assoc.  7/. 
Black,  136  Ind.  544. 

Kansas.  —  Paola  Town  Co.  v.  Krutz,  22 
Kan.  727:  Sword  v.  Wickersham,  29  Kan.  746. 

Massachusetts.  —  Folgcr  v.  Chase,  18  Pick. 
(Mass.)  66. 

Michis^an.  —  Bewick  v.  Alpena  Harbor  Imp. 
Co.,  39  Mich.  700. 

New  Jersey.  —  New  Foundland  R.  Constr. 
Co.  V.  Schack,  40  N.  J.  Eq.  222. 

AV7f  York.  —  Butts  v.  Wood.  37  N.  Y.  317; 
Bliss  V.  Matteson,  45  N.  V.  22;  Marstaller  r/. 
Mills,  143  N.  Y.  398;  McLaren  v.  Pennington, 
I  Paige  (N.  Y.)  ill;  Frothingham  v.  Barney, 
6  Hun  (N.  Y.)  366;  Owen  v.  Smith,  31  Barb. 
(N.  Y.)  641. 

Tennessee.  —  Kyle  t.  Ewing,  5  Lea  (Tenn.) 
580;  Rogersville,  etc.,  R.  Co.  t.  Kyle,  9  Lea 
(Tenn.)  691. 

Texas.  —  Sulphur  Springs,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  2  Tex.  Civ.  App.  650. 

IFiseonsin.  —  City  Bank  v.  \IcClellan,  21 
Wis.  112. 
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Corporate  Assets  Liable  for  Corporate  Obligations.  —  The  result  is  that  at  the  present 
time  the  dissolution  of  a  corporation  does  not  extinguish  the  debts  due  to  or 
from  it,  nor  the  obligation  of  its  contracts,  the  assets  of  the  corporation,  not- 
withstanding dissolution,  remaining  liable  therefor.* 


Winding  up  Corporation  —  Rights  Adjusted  as 
of  Date  of  Institution  of  Action.  —  The  court,  in 
n  iiuliiig  Lip  a  corporation  and  distributing  its 
property,  does  so  upon  the  basis  and  consider- 
ations which  exist  when  the  action  is  com- 
menced, and  the  rights  of  ail  the  parties 
interested  are  adjusted  as  of  that  date.  People 
t'.  Life,  etc.,  Assoc.,  92  Hun  (N.  Y.)  592; 
Crease  v.  Babcock,  23  Picit.  (Mass.)  334,  34 
Am.  Dec.  61. 

Applicability  of  Such  Statutes  to  Foreign  Cor- 
porations.—  In  the  case  of  Life  Assoc.  of 
Arneiica  v.  Fassett,  102  IlL  315,  it  was  said  to 
be  the  settled  policy  of  the  state,  as  embodied 
in  its  legislative  enactments,  at  least  so  far  as 
domestic  corporations  were  concerned,  that 
upon  their  dissolution,  however  effected,  they 
should  nevertheless  be  regarded  as  still  exist- 
ing for  the  purpose  of  settling  up  their  affairs 
and  having  their  property  applied  in  the  pay- 
ment of  their  just  debts,  and  thai  no  reason 
was  perceived  why  the  same  policy  should 
not,  so  far  as  practicable,  be  extended  to 
foreign  corporations  which  had  property  in 
the  state  and  were  located  there  for  business 
purposes.  And  see  Stetson  v.  City  Bank,  2 
Ohio  St.  167. 

Appointment  of  Trustee  by  Legislature.  —  It 
has  been  held  that  in  the  absence  of  statute, 
the  legislature  might  appoint  a  trustee,  con- 
formably to  general  equitable  doctrines,  to 
take  charge  of  the  assets  and  affairs  of  a  cor- 
poration whose  charter  had  been  repealed. 
Shipman,  J.,  in  Lothrop  v.  Stedman,  13 
Blatchf  (U.  S.)  143. 

1.  United  Slates.  —  Piatt  v.  Archer,  9 
Blatchf.  (U.  S.)  559. 

Alabama.  —  Weatherly  v.  Capital  City 
Water  Co.,  (Ala.  1897)  22  So.  Rep.  140. 

Connecticut.  —  National  Pahquioque  Bank  v. 
Bethel  First  Nat.  Bank,  36  Conn.  325. 

Florida.  —  Howe  v.  Robinson,  20  Fla.  352. 

Illinois.  —  Tarbell  v.  Page,  24  111.  46;  City 
Ins.  Co.  V.  Commercial  Bank,  68  111.  348. 

Indiana.  —  Hardy  v.  Merri weather,  14  Ind. 
203;  Bish  V.  Bradford,  17  Ind.  490. 

Kentucky.  —  Dudley  v.  Price,  10  B.  Mon. 
(Ky  )  85. 

Louisiana.  —  Schleider  v.  Dielman,  44  La. 
Ann.  462. 

Minnesota.  —  KalkhofT  v.  Nelson,  60  Minn. 
284. 

Missouri.  —  Powell  v.  North  Missouri  R. 
Co.,  42  Mo.  63;  McCoy  v.  Farmer,  65  Mo.  244. 

New  Jersey.  —  Rosenbaum  v.  U.  S.  Credit- 
System  Co.,  (N.  J.  1898)  40  Atl.  Rep.  591. 

New  York.  —  Hastings  v.  Drew,  50  How. 
Pr.  (N.  Y.  Supreme  Ct.)  254;  Hepworth  v. 
Union  Ferry  Co.,  62  Hun  (N.  Y.)  257,  22  Civ. 
Pro.  Rep.  (N.  Y.)  407,  note;  People  v.  National 
Trust  Co.,  82  N.  Y.  283;  Tinkham  v.  Borst, 
31  Barb.  (N.  Y.)  407. 

Ohio.  —  Rowland  v.  Meader  Furniture  Co., 
38  Ohio  St.  270;  Tiffin  Glass  Co.  v.  Stoehr,  54 
Ohio  St.  157. 

Pennsylvania. — Shamokin  Valley,  etc.,  R. 
Co.  V.  Malone,  85  Pa.  St.  25. 


Tennessee.  —  State  v.  State  Bank,  5  Baxt. 
(Tenn.)  loi;  Kyle  v.  Ewing,  5  Lea  (Tenn.) 
580;  O'Connor  v.  Memphis,  6  Lea  (Tenn.)  730: 
Rogersville,  etc.,  R.  Co.  v.  Kyle,  9  Lea  (Tenn.) 
6gi. 

Effect  of  Dissolution  upon  Mortgage  Executed  by 
Corporation.  —  The  dissolution  of  a  corporation 
does  not  affect  the  validity  of  a  mortgage 
given  by  the  corporation,  in  the  hands  of  an 
assignee.  Kisterbock  v.  Building  Assoc.,  7 
Phila.  (Pa.)  185. 

Effect  of  Dissolution  upon  Judgment  Lien.  — 
Where  a  party  has  obtained  a  judgment 
against  a  corporation  which  is  a  lien  upon  its 
real  assets,  such  lien  is  not  impaired  by  the 
subsequent  appointment  of  a  receiver  to  wind 
up  the  corporate  affairs.  Southern  Bank  v. 
Ohio  Ins.  Co.,  22  Ind.  181. 

Effect  of  Dissolution  upon  Lien  of  Attachment. 
—  Although,  in  the  absence  of  statutory  enact- 
ment, an  attachment  in  aid  of  a  suit  abated  by 
the  dissolution  of  a  corporation  was  itself  dis- 
solved (see  Wilcox  v.  Continental  L.  Ins.  Co., 
56  Conn.  475;  Farmers',  etc..  Bank  v.  Little, 
8  W.  &  S.  (Pa.)  207),  the  effect  of  dissolution 
seems  not  to  be  the  same  when  viewed  in  the 
light  of  the  policy  of  statutory  provisions  such 
as  have  been  noticed  above.  I'hus,  in  the  case 
of  Life  Assoc.  of  America  v.  Fassett,  102  111. 
315,  it  was  held  that  the  effect  of  an  attach- 
ment levied  upon  the  property  of  a  corpora- 
tion, domestic  or  foreign,  doing  business  in  a 
state  and  holding  property  there,  will  not  be 
defeated  by  a  decree  under  insolvent  proceed- 
ings dissolving  the  corporation  and  appoint- 
ing a  receiver  to  take  charge  of  its  assets  and 
affairs.  The  corporation  will  be  treated  as 
still  existing  for  the  purpose  of  enforcement 
of  attachment  liens  by  proceedings  to  judg- 
ment and  execution. 

Attachment  by  Garnishment.  —  And  where  a 
writ  of  garnishment  has  been  served  on  debt- 
ors of  a  corporation  against  whom  a  judgment 
has  been  obtained,  under  a  statute  providing 
that  from  the  time  of  the  service  of  such  a 
writ  all  moneys  and  effects,  due  and  owing, 
payable  or  belonging  to  such  corporation, 
should  be  bound  until  the  judgment  against  it 
was  satisfied,  the  subsequent  dissolution  of  the 
corporation  will  not  affect  the  garnishment 
proceedings.    Lindell  v.  Benton,  6  Mo.  361. 

Effect  of  Dissolution  upon  Contract  of  Lease.  — 
In  the  case  of  People  v.  National  Trust  Co., 
82  N.  Y.  283,  it  was  contended  that  by  virtue 
of  the  dissolution  of  a  corporation  a  contract 
of  lease,  previously  entered  into  by  it,  was  ter- 
minated. But  Rapallo,  J.,  delivering  the 
opinion  of  the  court,  said:  "  We  do  not  regard 
the  dissolution  as  having  any  such  effect. 
Under  the  statutes  of  this  state,  on  the  dissolu- 
tion of  a  corporation  its  assets  become  a  trust 
fund  for  the  payment  of  its  debts;  and  these 
include  debts  to  mature  as  well  as  accrued  in- 
debtedness, and  all  engagements  entered  into 
by  the  corporation  which  have  not  been  fully 
satisfied  or  cancelled."  See  also  Kalkhoff 
Nelson,  60  Minn.  284. 
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Rights  and  Privileges  Having  the  Nature  of  Property.  —  Though  it  has  been  said  gen- 
erally that  the  dissolution  of  a  corporation  will  destroy  its  corporate  franchises 


Dissolution  Terminates  Tenancy  at  Will.  —  A 

lease  to  a  corporation  to  hold  until  the  property 
should  be  sold  creates  a  tenancy  at  will,  which 
is  determined  by  the  dissolution  of  the  cor- 
poration.    Led  7'.  Hernandez,  lo  Tex.  137. 

Contracts  of  Employment  —  Voluntary  and  In 
voluntary  Dissolution. —  Uoon  the  voluntary 
dissolution  of  a  corporation  it  was  held  liable 
to  an  agent  upon  a  contract  of  employment  for 
a  definite  period,  extending  beyond  the  date 
of  the  dissolution.  Tiffin  Glass  Co.  Stoehr, 
51  Ohio  St.  157.  The  court  in  this  case  dis- 
tinguished it  from  the  case  of  People  <>.  Globe 
Mut.  L.  Ins.  Co.,  gi  N.  Y.  174,  which  involved 
an  involuntary  dissolution  of  a  corporation  at 
the  suit  of  the  state,  in  which  an  agent  sought 
compensation  under  a  contract  of  employment 
extending  to  a  future  date.  In  the  last-named 
case  the  failure  to  perform  was  excused  on  the 
ground  of  impossibility  by  act  of  the  law. 

Contracts  of  Insurance  —  Assured  Entitled  to 
Unearned  Premiums.  —  Under  a  statute  for  the 
dissolution  of  insurance  companies,  providing 
that  dissolution  shall  terminate  the  policies 
outstanding,  the  assured  is  entitled  to  receive 
back  only  the  unearned  premiums  paid.  Carr 
V.  Union  .Mut.  F.  Ins.  Co.,  28  .Mo.  App.  215. 

Voluntary  Dissolution  —  Effect  upon  Contracts. 
—  While  the  dissolution  of  a  corporation  in- 
vested with  the  power  of  voluntary  dissolution 
may  deprive  the  obligee  of  the  power  to  compel 
specific  performance  of  his  contract,  his  equi- 
table remedy  to  recover  damages  for  its  breach 
is  unimpaired.  Schleider  v.  Dielman,  44.  La. 
Ann.  462;  In  re  Wiltshire  Iron  Co.,  L.  R.  3  Ch. 
4+3- 

Corporation  Cannot  Distribute  Its  Property  With- 
out Paying  Its  Debts.  —  A  corporation  cannot, 
upon  dissolution,  distribute  its  property  among 
its  stockholders  without  first  paying  its  debts. 
Clarkson  v.  Erie,  etc..  Dispatch,  6  111.  App.  284. 

Power  of  Trustees  After  Dissolution  under  Deed 
Executed  Before.  —  When  a  mortgage  or  deed 
of  trust  executed  by  a  private  corporation  to 
secure  the  payment  of  bonds  issued  by  it 
authorizes  the  trustees,  upon  default  in  the 
payment  of  principal  or  interest  on  the  bonds 
secured,  to  take  possession  of  the  mortgaged 
property,  and  to  borrow  money  necessary  to 
preserve,  protect,  and  operate  it,  making  the 
amount  so  borrowed  a  charge  upon  the  pro- 
ceeds of  a  sale  of  the  property,  these  powers 
may  be  exercised  by  the  trustees  under  the 
orders  of  the  court,  after  the  dissolution  of  the 
corporation  at  the  instance  of  its  stockholders. 
Nelson  T.  IIubb;ir'l,  ()'')  Aln.  238. 

Power  of  Trustees  After  Dissolution  of  Corpora- 
tion to  Use  Warrant  of  Attorney.  —  The  trustees 
of  a  (lissf)i vetl  corporation  authorized  by  stat- 
ute to  wind  up  its  affairs  have  the  power  to  use 
a  warrant  of  attorney  given  to  the  corporation 
for  an  entry  of  a  judgment,  notwithstanding 
the  expiration  of  the  charter  of  the  corporation. 
Martin  ?/.  Belmont  Bank,  13  Ohio  250. 

Claimant  in  Action  of  Tort  as  Creditor.  —  Under 
the  Ncvi  K"/ Stat  ute  which  provides  that  upon 
the  dissr)lution  of  a  cr)rporation  the  directors  or 
other  managers  shall  f)C  trustees  for  the  cr<,'d- 
itors  and  stockholders,  it  has  been  held  that  a 
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person  claiming  a  right  of  action  in  tort  stands 
upon  the  same  footing  as  one  claiming  by  vir- 
tue of  a  contract.  Hepworth  v.  Union  Ferry 
Co.,  62  Hun  (N.  Y.)  257,  22  Civ.  Pro.  Rep.  (N. 
Y.)  407,  note.  And  see  Martin  v.  Walker,  12 
Hun  (N.  Y.)  46;  Ford  v.  Johnston,  7  Hun  (N. 
Y.)  563;  Baker  v.  Gilman,  52  Barb.  (N.  Y.)  26; 
Lichtenberg  v.  Herdtfeldcr,  103  N.  Y.  302. 

Liability  of  Corporation  for  Money  Borrowed 
After  Dissolution.  —  It  has  been  held  that  a  cor- 
poration may  be  liable  for  money  borrowed 
after  the  expiration  of  its  charter,  but  before  a 
suspension  of  business.  Mason  v.  Pewabic 
Min.  Co.,  66  Fed.  Rep.  391.  This  holding  was 
doubtless  an  application  of  the  doctrine  of 
estoppel,  the  corporation  being  estopped  to 
deny  its  corporate  existence  under  the  circum- 
stances. The  facts  were  that  the  money  had 
been  borrowed  from  another  corporation  under 
the  same  control  and  management  as  the  first, 
the  lender  having  full  knowledge  of  all  the 
circumstances;  and  the  court  held  that  the 
liability  of  the  assets  of  the  borrowing  concern 
for  the  amount  borrowed  depended  upon  the 
necessity  and  propriety  of  ihe  transaction,  and 
whether  or  not  the  amount  borrowed  was  in 
fact  used  to  save  the  assets  and  pay  the  just 
and  legal  liabilities  of  the  borrowing  concern. 

Liability  for  Tort  After  Dissolution. —  Fn  the 
case  of  Miller  v.  Newburg  Orrel  Coal  Co.,  31 
W.  Va.  836,  it  was  held  that  a  business  corpora- 
tion which  continued  to  do  business  after  the 
expiration  of  its  charter  might  be  held  liable 
in  an  action  of  tort,  the  cause  of  which 
occurred  after  the  expiration  of  its  charter. 

Doctrine  that  Common-law  Rule  as  to  Effect  of 
Dissolution  Is  Unconstitutional.  —  With  reference 
to  the  common-law  doctrine  of  the  effects  of 
dissolution  upon  the  property  of  a  corporation, 
Mr.  Justice  Curtis,  delivering  the  opinion  of 
the  court  in  Curran  v.  Arkansas,  15  How.  (U. 
S.)  312,  said:  "  In  our  judgment,  a  law  dis- 
tributing the  property  of  an  insolvent  trading 
or  banking  corporation  among  its  stockholders, 
or  giving  it  to  strangers,  or  seizing  it  to  the 
use  of  the  state,  would  as  clearly  impair  the 
obligation  of  its  contracts  as  a  law  giving  to 
the  heirs  the  effects  of  a  deceased  natural  per- 
son, to  the  exclusion  of  his  creditors,  would 
impair  the  obligation  of  his  contracts."  And 
Whipple,  }.,  delivering  the  opinion  of  the  court 
in  Town  v.  River  Raisin  Bank,  2  Dougl. 
(Mich.)  538,  said:  "  I  have  no  doubt  that  a  sur- 
render m.idc  by  the  great  body  of  the  society, 
and  accepted  by  the  legisLaturc,  would  operate 
as  a  dissolution  of  the  corporation;  but  such  a 
surrender  and  acceptance  would  not,  perhaps, 
in  this  country,  absolve  the  corporation  from 
any  of  its  liabilities,  contracts  being  protected 
by  the  Constitutifin  of  the  United  Stales." 

Grant  upon  Condition  Express  or  Implied.  —  The 
common-law  doctrine  of  the  reversion  of  realty 
to  the  grantors  was  siiiiportcd  upon  the  theory 
that  there  was  an  implied  condition  that  the 
grant  to  the  artificial  being  was  for  its  life 
only.  The  modern  doctrine  has  done  away 
with  the  notion  of  this  implied  condition,  but 
there  may,  of  course,  at  the  present  time,  he  a 
grant  of  property  to  a  corporation  upon  condi. 
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and  privileges,  •  if  the  corporation  holds  rights  and  privileges  having  the  nature 
of  property,  secured  by  contract  based  on  a  valuable  consideration,  these  will 
survive  the  dissolution  of  the  corporation  as  assets  for  the  benefit  of  those  who 
may  have  a  right  or  just  claim  thereto.* 

Illustrations.  —  Thus,  it  has  been  held,  where  a  railway  corporation  has 
acquired  a  right  of  way,  and  subsequently  thereto  forfeits  its  charter  under  a 
statute  providing  for  forfeiture  for  nonconstruction  of  its  road  thereon,  such 
right  of  way  does  not  revert  to  the  grantors  of  the  corporation,  or  vest  in  the 
state,  but  constitutes  assets  of  the  corporation,  to  be  administered  for  the 
benefit  of  its  shareholders  and  creditors  upon  its  dissolution.*  But  in  the  case 
of  a  toll-road  company  which  merely  obtains  the  right  to  construct  its  road  over 
a  public  highway  and  collect  tolls  thereon,  the  highway  would,  it  seems,  upon 
the  dissolution  of  the  corporation,  revert  to  the  public,^  the  reason  being  that 
such  a  franchise  has  not  the  nature  of  private  property,  and  as  a  public  high- 
way is.  in  general,  only  an  easement,  if  the  public  use  of  the  land  should  cease, 
it  would  revert  to  the  original  owners.* 

(b)  Effect  of  Statutory  Provisions  as  Superseding  Right  to  Eesort  to  Equity.  —  Where  the 
common-law  doctrine  as  to  the  effect  of  dissolution  has  been  abolished  by 
statute,  and  an  express  statutory  remedy  for  creditors  provided,  the  statutory 
provisions  must  be  regarded  as  superseding  the  pre-existing  remedy,  and 
independent  recourse  can  no  longer  be  had  thereto.®    But  where  an  act  of  the 


tion,  express  or  implied,  which  will  revert  to 
the  grantor  upon  condition  broken.  Thus, 
where  a  corporation  is  created  by  a  state,  upon 
certain  conditions,  and  property  is  granted  by 
the  state  to  the  corporation,  subject  to  forfeit- 
ure in  case  the  conditions  are  not  complied 
with,  a  purchaser  of  the  property  takes  it  sub- 
ject to  the  possibility  of  forfeiture  to  the  state, 
in  the  event  of  the  dissolution  of  the  corpora- 
tion for  the  nonperformance  of  the  conditions 
contained  in  its  charter.  Matter  of  Mechanics' 
Soc,  31  La.  Ann.  627.  And  see  People  v. 
Kankakee  River  Imp.  Co.,  103  111.  510. 

1.  See  supra,  Effect  of  Dissolution  —  In  Gen- 
eral. 

2.  Effect  of  Dissolution  upon  Rights,  etc.,  in 
Nature  of  Property  —  Alabama. — Davis  v. 
Memphis,  etc.,  R.  Co.,  87  Ala.  633;  Pollard  v. 
Maddox,  28  Ala.  321;  Allen  v.  Montgomery 
R.  Co.,  II  Ala.  437. 

Colorado.  —  Bailey  v.  Platte,  etc..  Canal,  etc., 
Co.,  12  Colo.  230. 

Ne7v  York.  —  People  v.  O'Brien,  in  N.  Y.  i, 
7  Am.  St.  Rep.  684. 

North  Carolina.  —  State  v.  Rives,  5  Ired.  L. 
(27  N.  Car.)  297. 

Texas.  —  International,  etc.,  R.  Co.  v.  State, 
75  Tex.  378;  Sulphur  Springs,  etc.,  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  2  Tex.  Civ.  App. 
650. 

3.  Rights  of  Way  —  Railroads.  —  Sulphur 
Springs,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  650;  International,  etc.,  R. 
Co.  V.  State,  75  Tex.  378.  And  see  the  case  of 
People  V.  O'Brien,  in  N.  Y.  i,  7  Am.  St.  Rep. 
684.  And  again,  in  State  v.  Rives,  5  Ired.  L. 
(27  N.  Car.)  297,  it  was  held  that  a  railroad  was 
not  in  all  respects  a  highway,  publici  juris,  but 
is  the  subject  of  private  property,  and  in  that 
character  may  be  sold  under  execution  unless 
forbidden  by  the  legislature;  not  the  fran- 
chise, but  the  road  and  roadbed.  Compare 
Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St.  287. 

4.  Toll-roads. —  Western  Plank  Road  Co.  v. 
Central  Union  Telephone  Co.,  116  Ind.  229; 


State  V.  Lake,  8  Nev.  276;  Tifft  v.  Buffalo, 
82  N.  Y.  204;  State  v.  Curry,  6  Nev.  75.  See 
State  V.  Western  North  Carolina  R.  Co.,  95  N. 
Car.  602. 

Upon  Abandonment  by  a  Plank-road  Company  of 
Its  Franchise,  and  a  failure  to  perform  its  duties 
in  maintaining  the  road  in  proper  condition  for 
travel,  the  highway  reverts  to  the  public. 
Western  Plank  Road  Co.  v.  Central  Union 
Telephone  Co.,  116  Ind.  229. 

5.  Highway  Only  Easement  —  Land  Reverts 
When  Public  Use  Ceases.  —  As  to  lands  taken 
for  highways,  the  public  acquires  only  an 
easement,  leaving  the  fee  in  the  original 
owner.  Therefore,  in  the  case  of  lands  taken 
by  a  turnpike  company,  aUhough  the  acts  de- 
clare that  they  shall  be  held  by  the  company, 
its  successors  and  assigns  forever,  the  com- 
pany acquires  only  such  interest  as  is  necessary 
for  the  public  use  for  vv-hich  the  lands  are 
taken,  and  when  that  use  ceases  the  lands  re- 
vert. Heath  v.  Barmore,  50  N.  Y.  306;  Jack- 
son V.  Hathaway,  15  Johns.  (N.  Y.)  447,  8  Am. 
Dec.  263;  Matter  of  John,  etc.,  Streets,  19 
Wend.  (N.  Y.)  659;  Hooker  v.  Utica,  etc., 
Turnpike  Road  Co.,  12  Wend.  (N.  Y.)  371; 
Mahon  v.  New  York  Cent.  R.  Co.,24N.  Y.  65S. 
See  generally  the  title  Highways. 

Distinction  Between  Land  Taken  in  Exercise  of 
Power  of  Eminent  Domain  and  That  Voluntarily 
Conveyed. —  In  the  case  of  Heath  v.  Barmore. 
50  N.  Y.  302,  a  distinction  is  made  between  the 
effects  of  corporate  dissolution  upon  the  lands 
taken  by  a  plank-road  company,  by  legal 
proceedings,  in  the  exercise  of  the  power  of  emi- 
nent domain,  and  upon  land  conveyed  volun- 
tarily by  its  owners.  In  the  first  instance  the 
land,  according  to  the  plank-road  act,  shall  be 
held  by  the  corporation  only  so  long  as  it  shall 
be  used  for  the  purposes  of  the  road,  after 
which  it  would  revert  to  the  owners.  In  the 
second,  it  was  held,  no  such  reverter  would 
occur. 

6.  Effect  of  Statutes  upon  Right  to  Resort  to 
Equity.  —  Nelson   v.   Hubbard,  96  Ala.  24?; 
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legislature  merely  preserved  the  debts  due  to  and  by  a  corporation  upon  its 
dissolution,  and  reserved  the  assets,  without  providing  a  remedy  whereby  the 
creditors  of  the  corporation  could  reach  the  assets,  a  court  of  equity,  it  was 
held,  would  supply  one.* 

(2)  Public  and  Eleemosynary  Corporations  —  K%  to  Reverter  of  Realty.  —  It  has 
been  said  that  in  the  absence  of  statutory  regulations  to  the  contrary,  the 
doctrine  of  reverter  of  realty  to  the  grantor  or  his  heirs,  in  case  of  a  corporate 
dissolution,  is  applicable,  at  this  day,  to  public  and  eleemosynary  corporations, 
even  in  the  view  of  a  court  of  equity.* 

Modern  Doctrine —  Consideration  for  the  Grant.  —  But  this  statement,  it  is  believed, 
is  not  unqualifiedly  true.  The  modern  doctrine  on  the  subject  has,  it  would 
seem,  entirely  done  away  with  the  notion  that  in  conveyances  to  corporations 
of  whatever  sort  there  is  any  implied  condition  that  the  estate  is  only  for 
the  life  of  the  corporation,  where  the  conveyance  is  made  for  an  adequate 
consideration. 

Illustrations.  —  Thus  it  was  held,  upon  the  dissolution  of  a  corporation  created 
for  educational  purposes,  which  had  no  stockholders  and  owed  no  debts,  that 
such  of  its  realty  as  had  been  purchased  by  the  corporation  for  a  vjiluable  con- 
sideration would  vest  in  the  state,  onl}'  such  as  had  been  donated  reverting  to 
the  donors.^  And  upon  the  dissolution  of  an  academy  owning  lands  purchased 
by  donations  of  money  made  for  the  purpose,  and  lands  donated  direct,  it  was 
held  that  the  former  would  revert  to  the  contributors  of  the  fund  for  its  pur- 
chase, in  the  proportions  of  their  donations  respectively,  and  not  to  the  vendors 
who  had  sold  for  a  valuable  consideration,  and  the  latter  to  the  grantors 
thereof.'* 

b.  Effect  upon  Pending  Suits  and  the  Subsequent  Institu- 
tion OF  Suits.  —  In  some  states  it  is  expressly  provided  by  statute  thai 
pending  suits  or  the  institution  of  subsequent  suits  are  in  no  wise  to  be  affected 
by  the  dissolution  of  the  corporation.*    In  others,  such  an  effect  has  been 

Suit  by  Dissolved  Corporation  After  Expiration 
of  Statutory  Period. —  A  suit  in  the  name  of  a 
dissolved  corporation,  brought  more  than  five 
years  after  its  dissolution,  cannot  be  main- 
tained unless  it  appear  that  the  chancellor  has, 
as  he  may  under  the  code,  granted  an  exten- 
sion of  time  for  closing  up  the  business  of  the 
dissolved  corporation.  Rogersville,  etc.,  R. 
Co.  V.  Kyle,  g  Lea  (Tenn.)  6gi.  And  in  the 
case  of  Conwell  z/.  Pattison,  28  Ind.  509,  it  was 
held  that  after  the  expiration  of  the  statutory 
period  for  which  a  dissolved  corporation  was 
kept  alive  for  the  purpose  of  settling  up  its 
affairs,  all  debts  due  the  bank  were  absolutely 
extinguished. 

1.  Commercial  Hank  v.  Chambers,  8  Smed. 
&  M.  (Miss.)  g. 

2.  Doctrine  of  Reverter  in  Case  of  Public  Cor- 
porations. —  Moit?^.  Danville  Seminary,  129  III. 
411.  And  see  St.  Philip's  Church  v.  Zion 
Presbyterian  Church,  23  S.  Car.  314. 

When  a  cor[)oration  w'hich,  like  a  mutual 
insurance  company,  has  ik)  stockholders  is  dis- 
solved, its  personal  proi)erty,  if  any,  which 
remains  after  discharging  all  liabilities  against 
the  company,  vests  in  the  state.  Titcomb  v. 
Kenncbunk  Mut.  F.  Ins.  Co.,  79  Me.  315. 

3.  People  ?'.  California  College,  38  Cal.  166. 
And  see  Matter  of  Mechanics'  Soc,  31  La. 
Ann.  627. 

4.  Clark      Chelsea  Academy,  56  \'t.  734. 
6.  Statutes  as  to  Suits. —  For  example.  Rev. 

Stat.  Ohio,  6j  5()84,  provides  that  any  dissolvcil 
corporation  "  may  be  sued  by  its  corporate 
name,  for  or  upon  anycauscof  action  accrued, 
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Von  Glahn  v.  De  Rosset,  81  N.  Car.  467.  See 
also  Mobile,  etc.,  R.  Co.  v.  State,  29  Ala.  573; 
People  V.  O'Brien,  iii  K.  Y.  i.  7  Am.  St.  Rep, 
684;  Thornton  z/.  Marginal  Freight  R.  Co.,  123 
Mass.  32;  P'oster  v.  Essex  Bank,  16  Mass.  245, 
8  Am.  Dec.  135;  Read  v.  Frankfort  Bank,  23 
Me.  318. 

In  the  case  of  Von  Glahn  v.  I)e  Rosset,  81 
N.  Car.  467,  it  was  held  that  a  statute  prolong- 
ing the  existence  of  a  corporation  for  three 
years,  for  the  purpose  of  paying  its  debts  and 
settling  up  its  affairs,  after  its  dissolution  for 
all  other  purposes,  must  be  regarded  as  super- 
seding the  equitable  remedies  of  creditors 
theretofore  existing.  The  court  said,  in  such 
connection:  "  The  statute  effectually  and  fully 
obviates  all  the  difficulties  growing  out  of  the 
inexorable  rules  of  the  common  law  in  case  of 
the  dissolution  of  the  corporate  body  by  afflux 
of  time  or  its  premature  extinction  by  judicial 
decree.    *    *    *  (he  law-making  power 

has  thus  undertaken  to  regulate  the  settlement 
of  the  affairs  of  an  expired  corporation  and 
provide  the  mode  in  which  it  shall  be  done, 
the  statutory  remedy  must  be  regarded  as 
superseding  and  substituted  for  all  others  di- 
rected to  the  same  end." 

And  in  the  case  of  Thornton  v.  Marginal 
Frei.ght  R.  Co.,  123  Mass.  32,  it  was  held  thni 
a  judgment  recovererl  against  a  corporation 
after  the  expiration  of  the  siatutorv  perir)d 
after  disscliuion  within  which  the  corporation 
was  kepi  alive  by  statute  for  the  purpose  of 
prosecuting  and  def-nding  suits,  and  settling 
up  its  affairs,  was  void. 
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attributed  to  statutes,  which,  though  not  directly  so  providing,  are  regarded  as 
intending  the  same  result.*  But  where  a  statute  simply  provided  that  upon 
the  dissolution  of  a  corporation  its  directors  and  managers  should  become 
trustees  for  the  purposes  of  winding  up  the  affairs  and  distributing  the  assets 
of  such  corporation,  with  power  to  sue  and  be  sued  in  their  own  names  as 
trustees,  a  judgment  obtained  against  the  corporation  in  the  corporate  name, 
after  dissolution,  was  held  to  be  invalid.^  And  unless  there  is  a  statute  chang- 
ing expressly  or  by  implication  the  rule  of  the  common  law  as  to  the  ef?ect  of 
dissolution  upon  pending  suits  and  the  right  to  institute  suits  thereafter,  resort 
must  be  had  to  equity  to  enforce  the  rights  of  creditors  or  stockholders.^ 

DISSOLUTION  OF  PARTNERSHIP.  —  See  the  titles  Limited  Partner- 

SHIl';   Par  TNERSHIP. 

DISSOLVE.  —  See  note  4. 

DISTANCE.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  805.)  —  Distance  is 
to  be  measured  in  a  straight  line  in  a  horizontal  plane,  unless  there  is  a  clear 
indication  that  another  mode  of  measurement  is  to  be  adopted.' 


or  which,  but  for  the  dissolution,  would  have      of  time  named  in  the  charter  for  which  the  cor- 


accrued  against  it,  in  the  same  manner  and 
with  the  like  effect  as  if  it  were  not  dissolved." 
Under  this  statute  it  has  been  held  that  the 
rights  and  remedies  of  corporate  creditors  and 
the  liability  of  the  corporation  are  in  no  way 
affected  by  dissolution.  See  Tiffin  Glass  Co. 
V.  Stoehr,  54  Ohio  St.  157. 

In  Nebraska,  by  Statute  (Comp.  Stat.  1897,  c. 
16,  §  68),  an  action  against  a  dissolved  corpora- 
lion  may  be  instituted  and  prosecuted  to  final 
judgment.  See  Wehn  v.  Fall,  (Neb.  i8g8)  "6 
N.  W.  Rep.  13. 

Under  Code  of  Virginia,  1873,  c.  56,  §  31,  a 
corporation,  notwithstanding  its  death,  re- 
mains, for  the  purpose  of  being  sued  by  its 
creditors,  just  as  it  did  while  living  and  going, 
and  may  sue  and  be  sued  as  before.  And  the 
fact  that  its  property  has  been  assigned  to 
trustees  alters  the  case  only  so  far  as  to  maiie 
the  trustees  necessary  parties  to  a  suit  against 
it.    Hamilton  v.  Glenn,  85  Va.  905. 

1,  Under  statutes  providing  that  no  repeal 
by  the  legislature  of  the  charter  of  any  cor- 
poration "  shall  take  away  or  impair  any  rem- 
edy given  against  such  corporation,  its 
members,  or  officers,  for  any  liability  which 
shall  have  been  previously  incurred,"  and 
"  the  repeal  of  any  act  shall  in  no  case  affect 
any  act  done  or  any  right  accruing,  accrued, 
acquired,  or  established,  or  any  suit  or  pro- 
ceeding had  or  commenced  in  any  civil  case, 
before  the  time  when  said  repeal  shall  take 
effect,"  an  action  pending  against  a  corpora- 
tion for  goods  sold  and  delivered  to  it  was  held 
not  to  be  affected  by  the  dissolution  of  the  cor- 
poration. Blake  v.  Portsmouth,  etc.,  R.  Co., 
39  N.  H.  435. 

Where  the  charter  of  a  bank  provided  that 
the  corporation  should  continue  until  a  certain 
day,  upon  which  all  banking  powers  should 
cease,  "  except  those  incidental  and  necessary 
to  collect  and  close  up  its  business,"  such  res- 
ervation was  held  to  include  the  power  of 
defending  suits.  Pomeroy  v.  Indiana  Bank, 
I  Wall.  (U.  S.)  23. 

2.  In  the  case  of  Sturges  v.  Vanderbilt,  73 
N.  Y.  384,  in  which  the  validity  of  a  judgment 
obtained  against  a  corporation,  in  the  cor- 
porate name,  after  the  expiration  of  the  period 


poration  had  been  created,  was  in  question,  it 
was  contended  that  by  reason  of  a  statute  pro- 
viding that  upon  the  dissolution  of  a  corpora- 
tion the  directors  and  managers  became 
trustees  of  such  corporation,  with  power  to  sue 
and  be  sued  in  their  own  names  as  trustees, 
the  judgment  obtained  as  aforesaid  was  regu- 
lar and  enforceable.  It  was  held,  however, 
that  the  judgment  was  invalid.  "  We  do  not 
think,"  the  court  said,  "  that  the  language 
used  has  the  effect  contended  for,  especially 
when  the  corporation,  as  in  this  case,  has  ex- 
pired by  the  termination  of  the  period  for 
which  it  was  created,  or  that  its  capacity  to 
sue  and  be  sued  was  intended  to  be  prolonged 
in  any  case  beyond  its  own  life."  Compare 
McCoy  V.  Farmer,  65  Mo.  244. 

In  an  action  under  Comp.  Laws  of  JCansas, 
1879,  c.  23,  §  42,  by  the  sole  manager  of  a  cor- 
poration, after  its  dissolution,  to  recover  the 
debts  and  property  of  the  dissolved  corpora- 
tion, the  suit  must  be  instituted  in  the  name  of 
such  manager  of  the  late  corporation,  and  not 
in  the  corporate  name  of  the  dissolved  corpora- 
tion. See  Paola  Town  Co.  v.  Krutz,  22  Kan. 
727. 

3.  City  Ins.  Co.  v.  Commercial  Bank,  68  111. 
350;  Mumma  v.  Potomac  Co.,  8  Pet.  (U.  S.) 
284;  Greeley  v.  Smith,  3  Story  (U.  S.)  657. 

4.  Dissolve  and  Disband.  —  In  Briggs  v.  Bor- 
den, 71  Mich.  87,  it  was  held  that  the  words 
dissolve  and  "  disband  "  are  of  similar  import, 
and  a  vote  taken  to  disband  a  school  district 
is  supported  by  notice  of  a  meeting  to  be  held 
to  vote  upon  a  proposition  to  dissolve  a  district. 

8.  Measurement  of  Distance.  —  Jewel  v.  Stead, 
6  El.  &  Bl.  350,  88  E.  C.  L.  3=;o;  Lake  v.  But- 
ler, 5  El.  &  Bl.  92,  85  E.  C.  L.  92,  24  L.  J.  Q. 
B.  273;  Mouflet  V.  Cole,  L.  R.  8  Exch.  32; 
Duignan  v.  Walker,  28  L.  J.  Ch.  867. 

Covenants.  —  The  assignor  of  a  public  house 
in  London  covenanted  that  he  would  not  keep 
a  public  house  within  the  distance  of  half  a 
mile  from  the  premises  assigned.  It  was 
held  that  half  a  mile,  as  mentioned  in  the 
covenant,  imported  half  a  mile  measured  by 
the  nearest  way  of  access  between  the  prem- 
ises assigned  and  any  public  house  afterwards 
kept  by  the  assignor.  Parke,  J.,  said:  "  I 
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DISTILLED  SPIRITS.  (See  also  the  titles  INTOXICATING  LiQUORS  ;  Reve- 
nue Laws;  and  see  Distiller, ;  Spirituous.)  —  See  note  i. 

DISTILLER.  (See  also  the  titles  Intoxicating  Liquors  ;  Revenue 
Laws;  and  see  DISTILLERY;  DISTILLED  SPIRITS,  ante.)  —  A  distiller  is  one 
whose  occupation  it  is  to  extract  spirits  by  distillation.^ 

DISTILLERY.  (See  also  the  title  INTOXICATING  LiQUORS.)  —  A  distillery 
is  a  place  or  building  where  alcoholic  liquors  are  distilled  or  manufactured, 
and  not  every  building  where  the  process  of  distillation  is  used.' 


should  have  thought  that  the  proper  mode  of 
admeasuring  the  distance  would  be  to  take  a 
straight  line  from  house  to  house  —  in  com- 
mon parlance,  as  the  crow  flies."  Leigh  v. 
Hind,  9  B.  &  C.  774,  17  E.  C.  L.  495. 

Usually  Traveled  Eoute.  —  In  Smith  v.  Ingra- 
ham,  7  Cow.  (N.  Y.)  419,  it  was  held  that  the 
distance  should  be  computed  by  the  usually 
traveled  route,  and  not  by  the  mail  route  un- 
less that  also  was  the  usually  traveled  one, 
e.g.,  the  distance  between  the  residences  of 
attorneys,  by  which  to  determine  when  the 
service  of  papers  may  be  on  the  agent. 

1.  Distilled  Spirits,  spirits,  alcohol,  and  alco- 
holic spirit  are  defined  in  U.  S.  Rev.  Stat., 

3248,  to  be  "  that  substance  known  as  ethyl 
alcohol,  hydrated  oxide  of  ethyl,  or  spirit  of 
wine,  which  is  commonly  produced  by  the  fer- 
mentation of  grain,  starch,  molasses,  or 
sugar,  including  all  dilutions  and  mixtures 
of  this  substance."  The  term  "  distilled 
spirits  '  as  thus  used,  is  generic,  and  not 
necessarily  confined  to  the  products  of  distilla- 
tion. In  its  ordinary  and  literal  meaning  it  is 
so  confined,  and  is  used  in  §  3296  of  U.  S. 
Rev.  Stat.  U.  S.  v.  Anthony,  14  Blatchf.  (U. 
S.)  92.  See  also  Thompson  v.  U.  S.,  142  U.  S. 
474- 

The  term  includes,  on  the  other  hand,  all 
spirits  which  have  been  distilled,  whether 
subsequently  rectified  or  not.  Boyd  v.  U.  S., 
14  Blatchf.  (U.  S.)  317. 

The  use  of  a  still  for  rectifying  spirits  al- 
ready distilled  is  not  the  distilling  of  spirits 
within  the  meaning  of  an  internal  revenue 
act,  nor  in  the  common  understanding  of 
mankind.  U.  S.  v.  Tenbrook,  Pet.  (C.  C.) 
^8o. 

"  The  rectification  or  purification  of  spirits 
after  their  distillation  has  been  complete,  in 
order  to  fit  them  for  certain  purposes  of  com- 
bination with  other  materials,  is  no  part  of  the 
process  of  distillation,  and  is  not  a  breach  of 
the  provisions  of  the  Act  of  Congress.  The 
distillation  of  spirits  and  the  rectification  of 
them  after  they  are  distilled  appear  to  be  dis- 
tinct and  separate  acts."  U.  S.  v.  Tenbroek, 
2  Wheat.  (U.  S.)  247. 

Same  —  Fit  for  Distillation. —  In  a  revenue 
act  which  laid  a  lax  upon  distilled  spirits, 
alcohol,  etc.,  and  which  forbade  any  "  mash, 
wort,  or  wash  fit  for  distillation  "  to  be  made 
in  any  place  other  than  an  authorized  distil- 
lery, "  fit  (or  distillation"  meant,  not  "  fit  for 
profitable  distillation,"  but  "  capable  of  dls- 
tlllatlon  and  of  the  production  of  pure  or  im- 
pure alcoholic  spirits."  Accordingly  where 
vinegar  was  manufactured  by  the  fermentation 
of  a  wash  consisting  of  molasses  and  water, 
this  was  held  to  be  "  fit  for  distillation,"  be- 
cause in  the  manufacture  of  vinegar  from 
suth  a  substance  the  saccharine  matter  was 


necessarily  converted  into  alcohol,  and  al- 
though the  use  of  a  ferment  which  hastened 
the  conversion  into  acetic  acid,  made  it  impos- 
sible that  alcohol  could  be  profitably  distilled 
from  the  wash.  U.  S.  7'.  Prussing,  2  Biss.  (U. 
S.)  344. 

Same  —  Malt  Liquors.  —  Distilled  spirits  and 
malt  liquors  are  not  synonymous.  Sarlls  v. 
U.  S.,  152  U.  S.  572. 

2.  Distiller.  —  Johnson  v.  State,  44  Ala.  416. 
A  distiller  is  defined  in  U.  S.  Rev.  Stat., 

§  3247,  to  be  "  every  person  who  produces  dis- 
tilled spirits,  or  who  brews  or  makes  mash, 
wort,  or  wash  fit  for  distillation  or  for  the  pro- 
duction of  spirits,  or  who  by  any  process  of 
evaporization  separates  alcoholic  spirit  from 
any  fermented  substance,  or  who,  making  or 
keeping  mash,  wort,  or  wash,  has  also  in  his 
possession  or  use  a  still."  But  to  make  one 
who  has  in  his  possession  a  still  and  keeps 
mash,  etc.,  a  distiller,  the  mash  kept  niusi  be 
such  as  will  produce  spirits  on  distillation; 
and  the  definition  does  not  include  a  manu- 
facturer of  vinegar  who  used  a  substance  that 
had  gone  through  a  process  of  fermentation, 
in  a  place  where  there  was  no  stili,  such  as  to 
render  it  incapable  of  yielding  alcohol  on  dis- 
tillation. U.  S.  V.  Frcrichs,  16  Blatchf.  (U.  S.) 
547- 

And  where  a  manufacturer  of  vinegar  used 
a  process  in  which  a  mash,  fermented  in  the 
same  wav  as  for  tlie  production  of  whiskey, 
was  used,  and  by  the  application  of  heal  alco- 
holic vapor  was  produced,  which  passtd 
directly  into  a  chamber,  where  it  was  con- 
densed by  cold  water  and  vinegar,  and  the 
mixture  thus  formed  was  then  oxidized,  and 
flowed  out  as  vinegar,  he  was  held  not  to  1  e 
a  distiller  within  the  meaning  of  the  Revised 
Statutes;  and  neither  the  mixture  nor  ihe 
vinegar  was  "  the  product  of  distillation,"  as 
the  former  could  be  used  for  nc)  other  purpose 
than  to  manufacture  vinegar.  One  Vapoiiztr, 
etc.,  2  Ben.  (U.  S.)  438. 

In  U.  S.  V.  Wiltig.  2  Lowell  (U.  S.;  4C7,  the 
court  said;  "  Take  the  case  of  distillers  ai;cl 
brewers.  They  were  ciiginal.y  iitl.rud  as 
persons  who  distilled  or  bicwed  '  for  ^ale  '  (12 
Stat.  456);  but  these  two  words  have  Iccn  left 
out  of  all  the  later  statutes,  and  it  is  conceded 
on  all  hands  that  a  person  who  distils  spirits 
or  brews  beer,  though  not  for  sale,  carries  on 
the  business  of  a  brewer  or  distiller;  though, 
in  ordinary  speech,  one  who  distils  for  his 
own  use  merely,  would  not  be  said  to  carry 
on  the  liiisiness  ol  a  distiller." 

3.  Distillery — Covenant.    (See    also  the  title 

BtJII.DINC.  RKS  tRICrKJNS  AND  Rksi  Kit  ri\  1. 
Agreicmknts,  vol.  5,  p.  2.) —  In  Atlantic  De  ck 
Co.  V.  Libby,  45  N.  Y  41)9,  it  was  held  that  a 
factory  with  machinery  for  distilling  paratfine 
oil  was  not  a  distiUeri)  within  the  meaning  of 
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Definitions, 


DISTINCT  -  DISTINCTIVE.  —  See  note  i. 

DISTINGUISH.  —  Sec  note  2. 

DISTRAIN.    (See  also  the  title  Distress,  post.) 


Sec  note  3. 


a  covenant  against  the  erection  or  mainte- 
nance of  a  distillery. 

So  of  a  factory  for  distlUing  resin  oil, 
though  this  was  held  to  be  a  dangerous  busi- 
ness. Atlantic  Dock  Co.  v.  Leavitt,  50  Barb. 
(N.  Y.)  135,  54  N.  Y.  35. 

Fire  Insurance.  (See  generally  the  title  Fire 
In^i  KANi  ic.) —  Where  by  the  terms  of  a  policy 
of  insurance  it  was  forbidden  to  agents  to  take 
risks  upon  distillrvits  and  sawmills,  it  was 
held  that  the  import  of  the  prohibition  applied 
to  distilleries  and  sawmills  in  operation,  and 
not  to  buildings  erected  for  such  purposes  but 
lying  inactive  and  unused.  /Etna  Ins.  Co.  v. 
Maguire.  51  111.  342.  See  also  Rowe  v.  Lon- 
don, etc.,  F.  Ins.  Co.,  12  Grant's  Ch.  (U.  C.)  311. 

1.  Distinct  Farms.  —  .\  statute  provided  that 
if  mortgaged  premises  consisted  of  distinct 
farms,  tracts,  or  lots,  they  should  be  sold 
separately.  In  construing  this  provision,  the 
court  said:  "  The  use  of  the  term  distinct,  in 
this  connection,  must  mean  a  separation  by 
some  natural  means  or  boundary,  or  by  inter- 
vening space,  and  not  simply  a  portion  which 
may  be  described  by  arbitrary  imaginary  lines. 
Clearly  so,  as  applied  to  farms,  since  no 
farmer,  having  under  improvement  a  body  of 
land  composed  of  different  subdivisions  lying 
contiguous,  ever  speaks  of  them  as  different 
farms.  And  if  such  be  the  construction  as  to 
the  word  '  farms,'  it  must  equally  apply  to  the 
word  '  tracts,'  used  in  the  same  connection, 
and  having  reference  to  the  same  subject  mat- 
ter." Worley  Naylor,  6  Minn.  192.  See 
generally  the  titles  Judicial  Sai.es;  Sheriffs' 
Sales. 

Distinct  Dwelling  Hotise.  —  Under  a  settle- 
ment act,  by  which  one  could  gain  a  settle- 
ment by    renting  "  a  separate  and  distinct 


dwelling  house,"  the  test  whether  a  part  or  a 
floor  of  a  house  was  such  was  decided  to  be 
whether  it  had  a  separate  outer  door  by  which 
access  to  it  was  gained.  Rex  v.  Great  and 
Little  Ulsworth,  5  Ad.  &  El.  261,  31  E.  C.  L. 
332;  Reg.  V.  Els  wick,  3  EI.  &  El.  437,  107  E. 
C.  L.  437.  See  generally  the  title  Poor  and 
Poor  Laws. 

Distinctive  Device,  Mark,  Heading.  —  As  to  the 
meaning  of  these  words  in  the  English  Trade- 
mark .^ct,  see  the  title  Trade-marks;  and  see 
jEx  p.  Stephens,  3  Ch.  Div.  659;  In  re  Han- 
son's Trade-mark,  37  Ch.  Div. .112;  Burland 
V.  Broxburn  Oil  Co.,  42  Ch.  Div.  274;  In  re 
James's  Trade-mark,  33  Ch.  Div.  392;  In  re 
Anderson's  Trade-mark,  26  Ch.  Div.  409;  In 
re  Hudson's  Trade-marks,  55  L.  J.  Ch.  531; 
In  re  Palmer,  21  Ch.  Div.  47;  In  re  Leonard's 
Trade-mark,  26  Ch.  Div.  288;  In  re  Wood's 
Trade-mark,  32  Ch.  Div.  247. 

2.  Elections.  (See  also  the  title  Elections.) 
—  A  statute  forbade  the  placing  of  any  dlstin- 
gitisliiiiff  mark  upon  a  ballot.  In  construing 
this  provision,  in  State  v.  Connor,  86  Tex.  140, 
it  is  said:  "Any  mark  by  which  a  ballot  could 
be  identified  must  be  a  distinguishing  mark, 
and  such  identification  must  be  at  a  futuie 
time,  that  is  afterwards." 

3.  Distrained  for  Any  Cause.  —  The  •  words 
"  distrained  for  any  cause  "  igo  (4)  of  the 
Code  of  North  Carolina),  in  reference  to  the 
place  of  trial  of  actions  for  the  recovery  of  per- 
sonal property,  do  not  apply  to  the  seizure  by 
the  sheriff  in  the  provisional  remedy  by  claim 
and  delivery;  and  the  situation  of  the  prop- 
erty in  such  actions  in  which  claim  and  deliv- 
ery is  resorted  to,  does  not  regulate  the  place 
of  trial  of  the  actions.  Smithdeal  v.  Wilker- 
son,  100  N.  Car.  52. 
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a.  The  Landlord  or  His  Agent,  630.  • 

b.  Joint  Tenants  and  Tenants  in  Common,  631. 

c.  Husband  and  Wife,  631. 

d.  Executors,  Administrators,  Heirs,  and  Devisees,  631. 

e.  Guardians,  632. 

f.  Receivers,  632. 

g.  Assignees  and  Purchasers,  632. 

//.  Mortgagors  and  Mortgagees,  632. 

6.  When  a  Distress  May  Be  Made,  633. 

7.  Where  a  Distress  May  Be  Made,  635. 

8.  What  May  Be  Distrained,  638. 

a.  General  Rule  —  Property  of  Strangers  on  Premises,  638. 

b.  Exceptions  to  the  Rule,  641. 

(1)  Fixtures,  641. 

(2)  Things  Which  Cannot  Be  Restored  in  Same  Plight  as  When 

Taken,  642. 

(3)  Things  in  Actual  Use  or  Possession,  642. 

(4)  Things  in  Which  a  Man  Can  Have  No  Absolute  Property, 

643- 

(5)  Beasts  of  the  Plough,  Sheep,  and  Instruments  of  a  Man's 
Occupation,  643. 

6)  Things  Exempted  for  the  Benefit  of  Trade  and  Commerce,  C43. 

7)  Goods  in  the  Custody  of  the  Law,  646. 

(8)  Choses  in  Action,  649. 

(9)  7'hings  Privileged  under  Exemption  Laws,  650. 
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CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles:  ANIMALS,  vol.  2,  p.  341;  CROPS,  vol.  8,  p.  301; 
EXECUTIONS ;  EXEMPTIONS ;  FENCES;  FIXTURES;  HERD 
LAWS  ;  HIGHWAYS  ;  IMPOUNDING  ;  LANDLORD  AND  TEN- 
ANT; LIENS;  REPLEVIN;  SALES;  TRESPASS. 

I.  Definition.  —  Distress  is  the  taking  of  a  personal  chattel  out  of  the 
possession  of  a  wrongdoer  into  the  custody  of  the  party  injured,  to  procure 
satisfaction  for  the  wrong  done.* 

Where  Applicable.  —  It  is  generally  resorted  to  for  the  purpose  of  enforcing  the 
payment  of  rent,  taxes,  or  other  duties,  as  well  as  to  exact  compensation  for 
such  damages  as  result  from  the  trespass  of  cattle.* 

II.  Origin  and  History.  —  The  remedy  is  of  great  antiquity  and  is  said  by 
Lord  Chief  Baron  Gilbert  to  have  been  derived  from  the  civil  law.^  In  Eng- 
land it  was  from  time  to  time  modified  or  extended  by  statute,  so  as  to  con- 
form to  the  existing  needs  or  conditions.  In  many  of  the  United  States  the 
common  law  of  England  and  most  of  her  statutory  provisions  regulating 
distress  were  adopted;  sometimes  in  their  entirety,  sometimes  in  a  more  or 
less  modified  form.* 


1.  3  Black.  Com.  6. 

The  Thing  Taken  by  This  Process,  as  well  as 

tha  process  itself,  is  very  frequently  called  a 
distress.    Century  Diet. 

Cannot  Be  Levied  on  Realty.  —  A  distress  war- 
rant cannot  be  levied  on  land.  Conrady  v. 
Bywaters,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
961. 

2.  I  Bjuv.  Law  Diet.  540. 

3.  Derived  from  the  Civil  Law.  —  Gilbert  on 
Rents,  3,  26,  92;  Patty  v.  Bogle,  59  Miss.  493; 
Wallace  v.  Harmstad,  44  Pa.  St.  492. 

But  in  Furbush  v.  Fisher,  16  Phila.  (Pa.) 
170,  Elcock,  J.,  said:  "  Distress  *  *  *  is 
so  ancient  a  remedy  that  its  origin  has  never 
been  traced." 

4.  Distress  Adopted  in  Many  of  the  States.  — 
3  Kent's  Com.  472. 

United  States.  —  In  re  Joslyn,  2  Biss.  (U.  S.) 
236. 

Alabama.  —  Lomax  v.  Le  Grand,  60  Ala.  537. 
Florida.  —  Blanchard  v.  Raines,  20  Fla.  474; 
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Smoot  V.  Strauss,  21  Fla.  611;  Jones  v.  Fox, 
23  Fla.  454. 

Georgia, — Scruggs  v.  Gibson,  40  Ga.  518; 
Willingham  v.  Faircloth,  52  Ga.  126. 

Illinois.  —  Johnson  v.  Prussing,  4  111.  App. 
575;  Sketoe  v.  Ellis,  14  111.  76;  Wade  v.  Halli- 
gan,  16  111.  510;  Werner  v.  Ropiequet,  44  111. 
524;  O'Hara  v.  Jones,  46  III.  292. 

Indiana.  —  Wright  v.  Mathews,  2  Blackf. 
(Ind.)  187. 

Kentucky.  —  Owens  v.  Conner,  i  Bibb  (Ky.) 
605;  Burket  v.  Bonde,  3  Dana  (Ky.)  209. 

Maryland.  —  Garrett  v.  Hughletl,  I  Har.  & 
J.  (Md.)  3;  Dorsey  v.  Hays,  7  Har.  &  J.  (Md.) 
370;  Neale  v.  Clantice,  7  Har.  &  J.  (Md.)  372: 
Keller  v.  Weber,  27  Md.  665. 

Minnesota.  —  Dutcher  v.  Culver,  24  Minn. 
584. 

Mississippi.  —  Stamps  v.  Gilman,  43  Miss. 
456. 

New  fersey.  —  Hoskins  v.  Paul,  9  N.  J.  L. 
110,  17  Am.  Dec.  455. 
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in.  DisTEESS  FOR  RENT  —  1.  Characteristics  and  Object.  —  Distress  for  rent 
is  not  an  action  prosecuted  by  one  party  against  another  to  which  of  necessity 
there  must  be  a  plaintiff  and  a  defendant,  but  a  summary  method  of  seizing 
and  selling  the  tenant's  property  to  satisfy  the  rent  which  he  owes.*  It  is 
intended  for  the  benefit  of  landlords,  to  prevent  tenants  from  secreting  or 
withdrawing  effects  to  the  landlord's  prejudice;  on  the  ground,  it  would  seem, 
that  landlords  are  peculiarly  exposed  to  imposition  by  reason  of  the  enjoy- 
ment of  the  demised  property,  sometimes  for  a  lengthened  period,  having 
necessarily  preceded  the  accruing  of  any  liability  to  pay  for  it.* 

Becoming  Unpopular  in  the  United  States.  —  As  a  means  of  collecting  rent  distress 
is  being  superseded  in  the  United  States,  on  the  ground  that  it  gives  an  undue 
advantage  to  landlords  over  other  creditors  in  the  collection  of  debts.  In 
some  of  the  states  the  remedy  has  never  been  adopted,  and  in  others  it  has 
been  abolished  by  statute.^ 


Neiv  York. — Cornell  v.  Lamb,  2  Cow.  (N. 
Y.)  652;  Burr  v.  Van  Buskirk,  3  Cow.  (N.  Y.) 
269:  Webber  v.  Shearman,  2  Den.  (N.  Y.)  362; 
Bell  V.  Potter,  6  Hill  (N.  Y.)  498;  Hosford  v. 
Ballard,  39  N.  Y.  150. 

Pennsylvania.  —  Woglam  v.  Cowperthwaite, 
2  Dall.  (Pa.)  68;  Furbush  v.  Fisher,  16  Phila. 
(Pa.)  170. 

South  Carolina.  —  Charleston  v.  Price,  I  Mc- 
Cord  L.  (S.  Car.)  299;  Reeves  v.  McKen/.ie,  i 
Bailey  L.  (S.  Car.)  497;  Elford  v.  Clark,  2 
Brev.  (S.  Car.)  88;  Ex  p.  Knobeloch,  26  S. 
Car.  333. 

Virginia.  —  Jones  v. 
(Va.)  447. 

Wisconnn.  —  Coburn 


Leigh 


Murdaugh, 
V    Harvey,   18  Wis. 


147. 

In  several  of  these  jurisdictions,  distress  has 
now  been  abolished.  See  infra,  this  title. 
Distress  for  Rent —  Characteristics  and  Object. 

1.  Distress  for  Eent  Not  an  Action,  —  Keller  v. 
Weber,  27  Md.  660;  Briscoe  v.  McEUveen,  43 
Miss.  565;  Hall  z\  Stryker,  27  N.  Y.  605.  See 
also  Towns  v.  Boarnian,  23  Miss.  186. 

But  under  the  Provisions  of  the  Illinois  Statute 
a  proceeding  by  a  distress  warrant  must  be 
regarded  as  a  suit  for  the  collection  of  rent. 
Sketoe  v.  Ellis,  14  111.  75;  Alwood  v.  Mans- 
field, 33  111.  452;  Kruse  v.  Kruse,  68  111.  188; 
Clevenger  v.  Dunaway,  84  111.  367;  Bartlett  v. 
Sullivan,  87  111.  219.  But  previous  to  this 
statute  distress  was  not  regarded  as  a  suit. 
Sheetz  v.  Baker,  38  111.  App.  349;  Powell  v. 
Daily,  61  111.  App.  559. 

In  Georgia  a  distress  warrant  is  a  legal  pro- 
cess; a  mode  of  claiming  a  right  by  a  proceed- 
ing before  the  court.  Flury  v.  Grimes,  52  Ga. 
342. 

Not  a  Security  for  a  Debt.  —  The  right  of  dis- 
tress for  rent  is  not  a  security  held  for  a  debt, 
but  a  particular  remedy  which  arises  on  non- 
payment,   hi  re  Russell,  29  Ch.  Div.  265. 

2.  Object  of  the  Remedy. —  2  Black.  Com.  75. 

3.  Remedy  Abolished  in  Certain  States.  —  Dis- 
tress for  rent  has  been  abolished  in  the  fol- 
lowing states : 

District  of  Columbia.  —  Fowler  z/.  Rapley,  15 
Wall.  (U.  S.)  328. 

Georgia.  —  Scruggs  v.  Gibson,  40  Ga.  518. 

Minnesota.  —  Dutcher  v.  Culver,  24  Minn. 
584. 

Mississippi .  —  Patty  v.  Bogle,  50  Miss.  491. 
New  York.  —  Hovcy  v.  Smith,  i  Barb.  (N. 
^■)Z1T,   Williams  v.  Potter,  2  Barb.  (N.  Y.) 


316;  Guild  V.  Rogers,  8  Barb.  (N.  Y.)  502; 
People  V.  Paulding,  22  Hun  (N.  Y.)  94;  Van 
Rensselaer  v.  Snyder,  13  N.  Y.  299,  affirming 
9  Barb.  (N.  Y.)  302;  Conkey  v.  Hart,  14  N.  Y. 
22:  Van  Rensselaer  v.  Slingerland,  26  N.  Y. 
580;  Rinchey  v.  Stryker,  28  N.  Y.  49,  84 
Am.  Dec.  324;  Hosford  v.  Ballard,  39  N.  Y. 
150. 

Utah.  — Comp.  Laws  (1876),  §  1203. 
Wisconsin.  —  Sanborn  &  Berryman's  Annot. 
Stat.,  p.  1276,  2i8r. 

Distress  Abolished  and  Restored  in  South  Caro- 
lina.—  Ihe  remedy  vvas  abolished  in  South 
Carolina  in  1868,  but  was  restored  by  the  Act 
of  June  8,  1877.  Mobley  v.  Dent,  10  S.  Car. 
471;  Wallace  v.  Johnson,  17  S.  Car.  456;  Sulli- 
van V.  Ellison,  20  S.  Car.  484;  Ex  p.  Knobe- 
loch, 26  S.  Car.  333. 

It  Has  Been  Held  in  Alabama,  Missouri,  and 
North  Carolina  that  the  common-law  remedy  of 
distress  for  rent  does  not  exist  in  those  states. 
Folmar  Copeland,  57  Ala.  588;  Crocker  v. 
Mann,  3  Mo.  472,  26  .\m.  Dec.  684;  Dalgleish 
V.  Grandy.  Conf.  Rep.  (3  N.  Car.)  22;  Deaver 
V.  Rice,  4  Dev.  &  B.  L.  (20  N.  Car.)  431,  34 
Am.  Dec.  388;  Kornegay  v.  Collier,  65  N.  Car. 
69;  Harrison  v.  Ricks,  71  N.  Car.  7;  Smith- 
deal  V.  Wilkerson,  100  N.  Car.  52. 

Louisiana.  —  The  laws  of  Louisiana  being 
founded  upon  the  civil  law,  the  English  com- 
mon law  has  no  application  in  that  stale,  but 
under  the  Civil  Code  of  Louisiana  the  lessor 
has  for  the  payment  of  his  rent  and  for  the 
other  obligations  of  the  lease  a  right  of  pledge 
on  the  movable  effecis  of  the  lessee,  which  are 
found  on  the  property  leased.  Marshall  v. 
Kno.x,  16  Wall.  (U.  S.)  551;  Dennistoun  v. 
Malard,  2  La.  Ann.  14;  Harrison  v.  Jenks,  23 
La.  Ann.  707;  Cooper  v.  Cappcl.  29  La.  Ann. 
213;  Garretson  v.  His  Creditors,  i  Rob.  (La.) 
445;  Walden  v.  I'arrish,  7  Rob.  (La.)  245; 
Jackson  v.  Oddie,  2  Martin  N.  S.  (La.)  555. 

In  Massachusetts  the  law  of  attachment  on 
mesne  prf)cess  has  superseded  the  law  of  dis- 
tress for  rent.  But  under  this  attachment  law 
the  principles  of  the  common-law  doctiinc  of 
distress  have  been  essentially  assumed,  sub- 
ject to  the  checks  and  limitations  which  under 
the  English  statute  law  and  modern  decisions 
have  modified  and  improved  it.  Potter  v. 
Hall,  3  Pick.  (Mass.)  368,  15  Am.  Dec.  226. 

In  Montana  it  has  been  held  that  distress  is 
not  applicable  to  the  conditions  there  existing, 
and  it  has  been  superseded  by  the  statutory 
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2.  Prerequisites  to  the  Right  of  Distress  —  a.  An  ACTUAL  Demise.  —  As  a 
prerequisite  to  a  valid  distress  for  rent  there  must  be  an  actual  demise,  creating 
the  relation  of  landlord  and  tenant  between  the  parties.*  It  need  not  be  in 
Av  riting.    A  parol  demise  or  one  implied  from  circumstances  will  be  sufficient.* 


icinedics  j^ivcn  to  the  landlorci.  Bohm  r'. 
Dunphy,  i  Mi)nt.  333. 

In  Colorado  a  landlord  cannot  distrain  for 
rent  in  the  absence  of  an  express  agreemenl. 
llerr      Johnson,  11  Colo.  393. 

Constitutionality  and  Construction  of  Statutes. — 
The  Florida  and  Ki  iitu,  ky  statutes  relating  to 
distress  for  rent  are  constitutional.  Blanch- 
ard  V.  Raines,  20  Fla.  467-  Jones  v.  Fox,  23 
Fla.  454;  Burket  v.  Bonde,  3  Dana  (Ky.)  209. 

The  statutes  which  extend  the  common-law 
remedy  by  distress  must  be  strictly  construed, 
lladden  v.  Knickerbocker,  70  111.  678,  22  Am. 
Rep.  80;  Kellogg  Newspaper  Co.  v.  Peterson, 
162  111.  158;  Coles  V.  Marquand,  2  Hill  (N.  Y.) 
447- 

A  state  cannot  make  a  lease  and  then  super- 
add a  remedy  by  distress  that  did  not  before 
exist.    Craig  v.  Barcroft,  I  Mo.  656. 

Distress  for  rent  is  not  an  essential  part  of 
the  contract  between  the  landlord  and  tenant. 
It  is  merely  a  remedy  to  enforce  the  collection 
of  the  rent,  and  as  such  is  within  the  scope  of 
state  legislation.  Guild  v.  Rogers,  8  Barb. 
(N.  Y.)  502.  Therefore  a  statute  abolishing 
distress  for  rent  is  valid  as  to  leases  made  pre- 
vious to  its  passage.  Stocking  v.  Hunt,  3 
Den.  (N.  Y.)  274;  Guild  v.  Rogers,  8  Barb.  (N. 
Y.)  502;  Van  Rensselaer  v.  Snyder,  13  N.  Y. 
299,  affirming  g  Barb.  (N.  Y.)  302.  Even 
where  such  leases  provide  that  the  lessor  may 
distrain  for  rent  in  arrear.  Conkey  v.  Hart, 
14  N.  Y.  22. 

But  where  lessors  had  distrained  and  taken 
the  property  distrained  upon  into  their  posses- 
sion before  the  passage  of  the  Minnesota  stat- 
ute abolishing  distress  for  rent,  it  was  held 
that  their  rights  under  the  distress  were  un- 
affected by  such  act.  Dutcher  v.  Culver,  24 
Minn.  584. 

1.  An  Actual  Demise  a  Prerequisite  —  England. 
—  Harrison  v.  Barry,  7  Price  690;  Hancock  v. 
Austin,  14  C.  B.  N.  S.  634,  108  E.  C.  L.  634; 
Buszard  v.  Capel,  8  B.  &  C.  141,  15  E.  C.  L. 
i6g;  Whitworth  v.  Smith,  5  C.  &  P.  250,  24  E. 
C.  L.  304. 

Delaware.  —  Stayton  v.  Morris,  4  Harr. 
(Del.)  224. 

Georgia.  —  Cohen  v.  Broughton,  54  Ga.  296; 
Steininger  v.  Williams,  63  Ga.  475;  Oxford  v. 
Ford,  67  Ga.  362. 

Illinois.  —  Murr  v.  Glover,  34  111.  App.  373; 
McGillick  V.  McAllister,  10  111.  App.  40. 

Kentucky.  —  Roberts  z/.  Fennell,  4  J.  J. 
Marsh.  (Ky.)  160. 

Maryland.  —  Howard  v.  Ramsav,  7  Har.  & 
J.  (Md.)  113. 

Ne7u  York.  —  Moulton  v.  Norton,  5  Barb. 
(N.  Y.)  286. 

Pennsylvania.  —  Helser  v.  Pott,  3  Pa.  St. 
179;  Seyfert  v.  Bean,  83  Pa.  St.  450;  Hessel  v. 
Johnson,  142  Pa.  St.  8. 

South  Carolina.  —  Stewart  v.  Gregg,  42  S. 
Car.  392. 

Illustrations.  —  Where  an  owner  of  a  factory 
consisting  of  several  rooms  let  standings 
therein  for  lace  machines  at  a  stipulated  sum 


per  week,  but  made  no  demise  of  the  room,  it 
was  held  that  this  stipulated  weekly  payment 
was  not  a  rent  issuing  of  realty  and  could  not 
be  distrained  for.  Hancock  v.  Austin,  14  C. 
B.  N.  S.  634,  108  E.  C.  L.  634. 

Distress  will  not  lie  against  one  holding  ad- 
versely.   Cohen  v.  Broughton,  54  Ga.  296. 

Agreement  Too  Vague.  —  Where  in  an  alleged 
agreement  for  occupation  of  premises  no  time 
is  specified  when  the  tenancy  is  to  expire,  when 
the  rent  is  to  accrue,  or  whether  it  is  for  past 
or  future  occupation,  the  terms  are  too  vague 
and  indefinite  to  constitute  a  renting  which 
will  authorize  a  distress.  Dailey  t'.  Grimes, 
27  Md.  440. 

When  Landlord  Not  Permitted  to  Distrain  (roods 
of  Subtenant. — A  tenant,  after  subletting  a  part 
of  the  demised  premises,  assigned  his  term  to  a 
stranger.  Three  days  later  the  assignee  sur- 
rendered the  lease  to  the  landlord,  who  imme- 
diately granted  him  a  new  lease  for  a  longer 
term.  This  arrangement  was  made  without 
notice  to,  and  in  disregard  _of,  the  known 
rights  of  the  subtenant.  It  was  held  that 
after  the  grant  of  the  new  lease  the  landlord 
could  not  distrain  upon  the  goods  of  the  sub- 
tenant for  rent  in  arrear  on  the  sublease,  as 
the  relation  of  landlord  and  tenant  did  not 
subsist  between  them;  that  if  the  landlord  had 
such  a  right  after  the  surrender  it  passed  out 
of  him  by  virtue  of  the  new  lease  which  he 
granted  to  the  assignee.  Hessel  v.  Johnson, 
142  Pa.  St.  8. 

In  Georgia,  under  the  provisions  of  the  code, 
to  authorize  a  levy  by  distress  warrant  for 
rent  the  relation  of  landlord  and  tenant  must 
have  existed  during  the  period  for  which  the 
rent  is  claimed.  So  when  a  party  sublets  to 
another  under  a  contract  that  the  sublessee  is 
to  pay  the  rent  then  due,  this  is  not  such  a 
claim  for  rent  by  the  landlord  as  may  be  en- 
forced against  the  sublessee  by  levy  of  a  dis- 
tress warrant.    Smith  v.  Turnley,  44  Ga.  243. 

In  Mississippi,  while  the  statutory  remedy  is 
wholly  in  exclusion  of  the  common-law  right 
of  distress,  the  existence  or  nonexistence  of 
the  relation  of  landlord  and  tenant  is  still  to 
be  tested  by  the  rules  of  the  common  law  as 
they  have  been  modified  by  statute.  Patty  v. 
Bogle,  59  Miss.  491. 

2,  Demise  May  Be  by  Parol.  —  3  Kent's  Com. 
462;  Steininger  v.  Williams,  63  Ga.  475;  Marr 
V.  Ray,  151  in.  340;  Gudgell  v.  Duvall,  4  J.  J. 
Marsh.  (Ky.)  229;  Rcberts  -j.  Tennell,  3  T.  B. 
Mon.  (Ky.)  247;  Schuyler  v.  Leggett.  2  Cow. 
(N.  Y.)  660;  Jacks  V.  Smith,  i  Bay  (S.  Car.) 
315;  Smith  V.  Sheriff,  1  Bay  (S„  Car.)  443. 

May  Be  Implied  from  Circumstances,  —  3  Kent's 
Com.  462;  Knight  Benett,  3  Bing.  361,  13 
E,  C.  L.  8;  Scruggs  v.  Gibson,  40  Ga.  511. 

Void  Lease  Admissible  in  Evidence  to  Support  a 
Distress.  —  Where  a  tenant  under  a  void  lease 
enters  and  occupies  the  demised  premises,  the 
lease  is  admissible  in  evidence  to  support  a 
distress  for  rent  by  showing  the  terms  upon 
which  the  tenant  was  holding,  as  that  he  was 
holding  at  a  certain  rent,  etc.  Lee  v.  Smith, 
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Occupancy  under  Agp:eement  for  Lease.  —  But  an  occupancy  under  an  agreement 
(or  a  lease  at  a  future  time  will  not  entitle  the  landlord  to  distrain.* 

Where  a  Distress  Is  Made  by  Several  Persons.  —  In  order  to  justify  a  distress  made 
by  several  persons,  a  demise  by  all  must  be  shown,  or  a  title  deduced  from 
the  original  lessor  to  all  if  they  claim  derivatively  by  assignment.* 

b.  A  Certain  Rent.  —  The  demise  must  be  at  an  agreed  rent,*  that  is. 
a  rent  certain,  or  capable  of  being  reduced  to  a  certainty,'*  in  cither  money, 


9  Exch.  662;  Morton  v.  Woods,  L.  R.  4  Q.  B. 
293;  Edwards  v.  demons,  24  Wend.  (N.  Y.) 
480;  Schuyler  v.  Leggett,  2  Cow.  (N.  Y.)  660. 
See  also  Marr  v.  Ray,  151  111.  340,  affirming  50 
111.  App.  415. 

But  Where  One  Grants  Lands,  Reserving  a 
Ground  Rent,  the  estate  remaining  in  the 
grantor  is  an  incorporeal  hereditament  which 
only  exists  by  virtue  of  the  deed  creating  it. 
Therefore  the  grantor's  right  to  distress  rests 
entirely  upon  the  deed,  and  where  the  grantor 
obtains  possession  of  the  deed  and  fraudu- 
lently alters  the  clause  reserving  the  rent,  the 
deed  is  void,  and  neither  he  nor  one  who  pur- 
chases the  ground  rent  from  him  without 
notice  of  the  fraud  is  entitled  to  distrain. 
Wallace  v.  Harmstad,  44  Pa.  St.  492. 

1.  Occupancy  under  an  Agreement  for  a  Lease 
Not  Sufficient.  —  Dunk  Hunter,  5  B.  &  Aid. 
322,  7  E.  C.  L.  115;  Hegan  v.  Johnson,  2 
Taunt.  148;  Abbott,  C.  J.,  in  Hamerton  v. 
Stead,  3  B.  &  C.  478.  10  E.  C.  L.  159;  Schuyler 
V.  Leggett,  2  Cow.  [N.  Y.)  660;  Moulton  v. 
Norton,  5  Barb.  (N.  Y.)  293.  See  also  Stein- 
inger  v.  Williams,  63  Ga.  475. 

But  in  England,  since  the  Judicature  Acts,  a 
tenant  occupying  under  an  executory  agree- 
ment for  a  lease  is  subject  to  the  same  right 
of  distress  as  if  the  lease  had  been  granted. 
Walsh  V.  Lonsdale,  21  Ch.  Div.  9. 

Agreement  Providing  for  Status  of  Parties  Until 
Execution  of  Lease.  —  Where  a  written  agree- 
ment f  )r  a  lease  specilied  all  the  particulars 
as  to  the  rent  reseivcil.  the  times  of  payment, 
etc.,  and  specifically  provided  for  the  status  of 
the  parties  during  the  interval  before  the  lease 
was  to  be  executed,  declaring  that  their  "  sev- 
eral rights  and  remedies  shall  be  enforced  in 
the  same  manner  as  if  the  [lease]  had  been  actu- 
ally executed,"  it  was  held  that  an  immediate 
tenancy  at  will  was  created,  and  that  the  land- 
lord had  a  right  to  distrain.  Anderson  v. 
Midland  R.  Co.,  3  El.  &  El.  614,  107  E.  C.  L. 
f.14. 

Landlord  May  Distrain  Where  Occupier  un- 
der the  Agreement  Pays  the  Rent.  —  Wlierc  tiie 
(jccupicr  under  an  agreement  for  a  lease  at  a 
certain  rent  pays  the  rent,  he  becomes  tenant 
from  year  to  year  on  the  terms  of  the  agree- 
ment, and  the  landlord  may  distrain.  Mann 
T.  Lovejoy,  R  Si  M.  355,  21  E.  C.  L.  454. 

 Or  Admits  Owing  It. —  The  plaintiff,  who 

hadentered  on  premises  under  an  agreement  for 
a  lease,  admitted  a  charge  of  half  a  year's  rent 
in  an  account  between  him  and  his  landlord. 
It  was  held  that  this  constituted  him  a  tenant 
from  year  to  year,  and  liable  to  distress.  Cox 
T.  Bent,  5  Bing.  185,  15  E.  C.  L.  410.  See  also 
Knight  7'.  Benett,  3  Bing.  3^11,  13  1'^  C.  L.  8. 

2.  A  Distress  by  Several  Persons. —  Ewing  t. 
Vanardsdali,  i  S.  &  R.  (Pa.)  370;  Chicago, 
etc.,  Oil,  etc.,  Co.  f.  Barnes.  O2  Pa.  St.  445. 

3.  The  Compensation  Need  Not  Be  Reserved  by 
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the  Name  of  Rent.  —  If  it  appears  to  be  for  the 
use  and  occupation  of  lands  or  houses,  though 
not  denominated  rent,  this  is  enough.  Price  v. 
Limehouse,  4  McCord  L.  (S.  Car.)  544;  Stevv- 
art  V.  Gregg,  42  S.  Car.  392. 
Distress  Lies  for  All  Rents  Reserved  —  Statutes. 

—  At  common  law,  rent  service  was  the  only 
kind  of  rent  to  which  distress  was  inciden.:. 
But  in  England  the  statute  of  4  Geo.  II.,  c.  28, 
abolished  all  distinctions  between  the  several 
kinds  of  rent  so  far  as  to  give  the  same  remedy 
by  distress  in  all  cases.  2  Black.  Com.  75;  3 
Kent's  Com.  461;  Bradburj  v.  Wright,  2  Doug. 
624;  Dodds  V.  Thomson,  12  Jur.  N.  S.  625; 
Thompson  v.  Marsh,  2  U.  C.  Jur.  O.  S.  389; 
Hope  V.  White.  17  U.  C.  C.  P.  52,  19  U.  C.  C. 
P.  479,  affirming  18  U,  C.  C.  P.  430;  Herr  7'. 
Johnson,  11  Colo.  393;  Penny  v.  Little,  4  111. 
301;  Cornell  v.  Lamb,  2  Cow.  (N.  Y.)  652; 
Vechte  v.  Brownell,  8  Paige  (N.  Y.)  212;  Hos- 
ford  v.  Ballard,  39  N.  Y.  150. 

This  statute  has  been  generally  adopted  in 
the  Unitid  Slates,  Penny  v.  Little,  4  111.  301; 
O'llara  v.  Jones,  46  111.  288;  or  similar  stat- 
utes have  been  enacted.  3  Kent's  Com.  461; 
Mitchell  V.  Franklin,  3  J.  J.  Marsh.  (Ky.)  480; 
Vechte  v.  Brownell,  8  Paige  (N.  Y.)  212;  Hos- 
ford  V.  Ballard,  39  N.  Y.  150. 

Before  the  Statute,  the  right  of  distress  was 
incident  to  and  inseparable  from  the  reversion, 
and  if  a  man  made  a  feoffment  or  lease  in 
fee,  reserving  rent,  but  leaving  no  reservation 
in  himself,  he  could  not  distrain  for  such  rent 
unless  he  had  e.xpressly  reserved  a  power  of 

distress.    Co.   Litt.  143/';    v.  Cooper,  2 

Wils.  375;  Smith  v.  Mapleback,  i  T.  R.  441; 
Bradbury  v.  Wright,  2  Doug.  624;  Cornell  v. 
Lamb,  2  Cow.  (N.  Y.)  652;  Bloomer  v.  Juhel, 
8  Wend.  (N.  Y.)  450;  Prescott  v.  De  Forest,  16 
Johns.  (X.  Y.)  159. 

Lessee  for  Years  Who  Assigns  His  Whole  Term. 

—  But  the  statute  provides  for  no  reservation 
which  would  not  at  least  amount  to  a  rent 
seek  at  common  law,  issuing  out  of  lands  and 
tenements;  so  if  a  lessee  for  years  assigns  his 
whole  term,  reserving  rent,  but  without  a  spe- 
cial clause  authorizing  distress,  he  cannot  dis- 
train upon  such  reservation.  Pascoc  v. 
Pascoe,  3  Bing.  N.  Cas.  898.  32  E.  C.  L.  374; 
Precce  v.  Corrie,  5  Bing.  24,  15  E.  C.  L.  353; 
Parmenter  v.  Webber,  8  Taunt.  593,  4  E.  C.  L. 
214;  Ege  V.  Ege,  5  Watts  (Pa.)  134;  Ragsdale 
V.  Estis,  8  Rich.  L.  (S.  Car.)  429.  See  Reu- 
kauff  7'.  Aronson,  13  I'liila.  (F*a.)  87. 

A  Tenant  from  Year  to  Year  who  sublets  to 
another  from  year  lo  year  (Iocs  not  part  with 
his  whole  interest,  but  retains  such  a  reversion 
as  enables  him  to  distrain.  Curtis  -'.  Wheeler, 
M.  it  M.  493,  22  E.  C.  L.  367;  Ege  t.  Ege,  5 
Watts  (Pa.)  134. 

4.  Two  Reasons  for  This  Requirement  of  Cer- 
tainty are  given  in  the  books.  One,  th.it  as  at 
common  law  goods  taken  by  distress  could 
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produce,  or  services.* 

Where  a  Demise  Is  Void  as  to  Part  of  Its  Subject-matter,  and  no  distinct  rent  is  reserved 


not  be  sold,  but  were  retained  as  pledges  for 
p:iymcnt  of  money  or  performance  of  services, 
the  tenant  must  know  the  amount  to  be  ren- 
dered, otlierivise  he  could  not  tender  payment 
or  performance  in  discharge  of  the  pledges 
taken  for  rent.  The  other  cause  assigned  is 
to  enable  the  landlord  in  the  avowry  to  recover 
damiges  before  the  jury  for  nonpayment  or 
nonparforniance  by  the  tenant.  Melick  v. 
Benedict,  43  M.  J.  L.  425;  Valentine  v.  Jack- 
son, 9  \Vind.  (M.  Y.)  302;  Smith  v.  Colson,  10 
Johns.  (N.  Y.)  91;  Wells  v.  Horn,  3  P.  &  W. 
(I'a.)  31- 

1.  Certain  Kent  Payable  in  Money,  Produce,  or 
Service.  —  Co.  Litt.  qba. 

Eiis^land.  —  Regnart  v.  Porter,  7  Bing.  451, 
20  E.  C.  L.  194;  Dunk  v.  Hunter,  5  B.  &  Aid. 
322,  7  E.  C.  L.  115;  Cook  V.  Cook,  Andr.  219; 
Anderson  v.  Midland  R.  Co.,  3  El.  &  El.  614, 
107  E.  C.  L.  614;  Daniel  v.  Gracie,  6  y.  B.  145, 
51  E.  C.  L.  145;  Selby  v.  Greaves,  L.  R.  3  C. 
P.  594. 

Canada.  —  Mitchell  v.  McDuffy,  31  U.  C.  C. 
P.  266;  Trust,  etc.,  Co.  v.  Lawrason,  6  Ont. 
App.  286;  Thompson  v.  Marsh,  2  U.  C.  Jur.  O. 
S.  389;  Reilley  v.  McMinn,  15  New  Bruns.  370; 
Gumming  v.  Hill,  6  U.  C.  Q.  B.  O.  S.  303. 

Dt'laiuare.  —  Stayton  v.  Morris,  4  Harr. 
(Dil.)  224;  Farmers'  Bank  v.  Cole,  5  Harr. 
(Del.)  418. 

Florida.  —  Smoot  v.  Strauss,  21  Fla.  611. 

Georgia.  —  Toler  v.  Seabrook,  39  Ga.  14; 
Scruggs  V.  Gibson,  40  Ga.  511 ;  Wilkins  v.  Talia- 
fero,  52  Ga.  208;  Cohen  v.  Broughton,  54  Ga. 
296. 

Illinois. — Johnson  v.  Prussing,  4  111.  App. 
575;  Craig  v.  Merime,  16  111.  App.  214;  Hat- 
field V.  Fullerton,  24  111.  278;  O'Hara  v.  Jones, 
46  111.  288;  Marr  v.  Ray,  151  111.  340,  affirming 
50  111.  App.  415. 

Kcijtucky.  —  Owens  v.  Conner,  i  Bibb  (Ky.) 
605;  Mitchell  V.  Franklin,  3  J.  J.  Marsh.  (Ky.) 
480. 

Maryland.  —  Benson  v.  Anderson,  4  Har.  & 

J.  (Md.)3i5. 

Minnesota.  —  Dutcher  v.   Culver,   24  Minn. 

584.  

Mississippi.  —  Briscoe  v.  McElween,  43  Miss. 
556;  Brooks  V.  Cunningham,  49  Miss.  108. 

New  Jersey.  —  Melick  v.  Benedict,  43  N.  J. 
L.  425. 

Ne7v  Fo?-/^.  —  Smith  v.  Fyler,  2  Hill  (N.  Y.) 
648;  French  v.  Lawrence,  7  Hill  (N.  Y.)  519; 
Valentine  v.  Jackson,  9  Wend.  (N.  Y.)  302; 
Smith  V.  Colson,  10  Johns.  (N.  Y.)  91;  Van 
Rensselaer  v.  Jones.  2  Barb.  (N.  Y.)  668;  Law- 
rence V.  French,  25  Wend.  (N.  Y.)  443;  Moul- 
ton  V.  Morton,  5  Barb.  (N.  Y.)  286. 

Pennsylvania.  —  Fry  v.  Jones,  2  Rawle  (Pa.) 
II;  Grier  v.  Cowan,  Add.  (Pa.)  347;  Jones  v. 
Gundrim,  3  W.  &  S.  (Pa.)  531;  Rinehart  v. 
Olwine,  5  W.  &  S.  (Pa.)  163;  Wells  v.  Horn- 
ish,  3  P.  &  W.  (Pa.)  30;  Diller  v.  Roberts,  13 
S.  &  R.  (Pa.)  60,  15  Am.  Dec.  578:  Com.  v. 
Contner,  18  Pa.  St.  447;  Hessel  v.  Johnson, 
142  Pa.  St.  8. 

South  Carolina.  —  Smith  v.  Sheriff,  I  Bay  (S. 
Car.)  443;  Jacks  v.  Smith,  i  Bay  (S.  Car.)  315; 
Reeves  v.  McKenzie,  i  Bailey  L.  (S.  Car.)  497; 


Marshall  v.  Giles,  Treadw.  (S.  Car.)  637;  Stew- 
art V.  Gregg,  42  S.  Car.  392. 

Thus  the  landlord  may  distrain  for  rent  pay- 
able in  cotton,  Toler  v.  Seabrook,  39  Ga.  14; 
Scruggs  V.  Gibson,  40  Ga.  518;  Wilkins  v.  Talia- 
fero,  52  Ga.  208;  Renew  v.  Redding,  56  Ga. 
311;  Holt  V.  Miller,  (Tex.  Civ.  App.  J895)  32 
S.  W.  Rep.  823;  or  corn,  Toler  v.  Seabrook,  39 
Ga.  14;  Scruggs  v.  Gibson,  40  Ga.  518;  or  other 
produce,  Thompson  v.  Marsh,  2  U.  C.  Jur.  O. 
S.  389. 

So  also  distress  is  available  for  rent  payable 
in  a  certain  share  of  the  produce  of  a  farm  or 
manufactory.  Nowery  v.  Connolly,  29  U.  C.  Q. 
B.  39;  Payne  7j.  Holt,  61  Ga.  355;  Sheetz  v. 
Baker,  38  111.  App.  349;  Brooks  v.  Cunning- 
ham, 49  Miss.  108;  Fry  v.  Jones,  2  Rawle  (Pa.) 
12;  Steel  v.  Frick,  56  Pa.  St.  172;  Brown  v. 
Jaquette,  94  Pa.  St.  113,  39  Am.  Rep.  770; 
Tucker  v.  Hasson,  32  Tex.  536;  Preston  v. 
M'Call,  7  Gratt.  (Va.)  121.  But  in  Indiana 
it  has  been  held  that  the  lessor  could  not 
distrain  where  the  rent  was  reserved  in  this 
manner.  Clark  v.  Fraley,  3  Blackf.  (Ind.) 
264;  Purcell  V.  Thomas,  7  Blackf.  (Ind.)  306; 
Bowser  v.  Scott,  8  Blackf.  (Ind.)  86. 

A  rent  reserved  in  produce  must  be  dis- 
tinguished from  a  hiring  for  a  compensation 
payable  in  produce.  The  latter  contract  does 
not  create  the  relation  of  landlord  and  tenant 
or  give  a  right  to  distrain.  Fry  v.  Jones,  2 
Rawle  (Pa.)  12.  See  also  the  title  Crops,  vol. 
8,  p.  324. 

Under  the  Georgia  Statute  it  is  not  essential 
that  the  rent  should  be  certain.  Scruggs  v. 
Gibson,  40  Ga.  520. 

In  Kentucky,  to  entitle  the  landlord  to  dis- 
train, the  rent  must  be  reserved  in  money. 
Poer  V.  Peebles,  i  B.  Mon.  (Ky.)  i;  Mitchell  v. 
Franklin,  3  J.  J.  Marsh.  (Ky.)  481;  Myers  f. 
Mayfield,  7  Bush  (Ky.)  212. 

In  Indiana  and  Mississippi  the  rent  must  be 
payable  in  money,  or  upon  a  fixed  valuation 
in  money.  Clark  v.  Fraley,  3  Blackf.  (Ind.) 
264;  Purcell  71.  Thomas,  7  Blackf.  (Ind.)  306; 
Briscoe  v.  McElween,  43  Miss.  556. 

In  South  Carolina  it  has  been  held  that  rent 
payable  in  anything  susceptible  of  valuation 
may  be  distrained  for.  Fraser  Davie,  5 
Rich.  L.  (S.  Car.)  59. 

What  Kent  SuflSciently  Certain  to  Justify  Dis- 
tress. —  A  provision  in  a  lease  for  a  deduction 
from  the  specified  rent  reserved  in  the  case  of 
certain  contingencies  does  not  prevent  the 
rent  being  sufficiently  certain  to  justify  a  dis- 
tress. The  maxim  id  certum  est  quod  cerium 
reddi  potest  applies.  Selby  v.  Greaves,  L.  R. 
3  C.  P.  594.  As  illustrating  the  application  of 
the  same  principle,  see  Smith  v.  Fyler,  2  Hill 
(N.  Y.)  648. 

So  rent  reserved  in  a  certain  percentage  of 
the  profits  or  return  from  the  thing  demised, 
Dutchei  V.  Culver,  24  Minn.  584;  Melick  v. 
Benedict,  43  N.  J.  L.  425;  Fry  v.  Jones,  2 
Rawle  (Pa.)  11;  or  proportioned  to  the  output 
of  property  leased,  Daniel  v.  Gracie,  6  Q.  B. 
145,  51  E.  C.  L.  145;  Cross  v.  Tome,  14  Md. 
247;  or  to  the  improvements  put  upon  such 
property  by  the  lessor,  Detwiler  Cox,  75  Pa. 
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DIS  TR£SS.      Prerequisites  to  the  Bight  of  Distress. 


for  that  part  for  which  there  might  have  been  a  legal  distress,  distress  will 
not  lie  either  for  the  whole  or  a  proportionate  part  of  the  rent.* 

c.  The  Rent  Must  Be  Due  and  Unpaid.  —  The  rent  must  be  due  and 
unpaid  at  the  time  of  the  distraint.* 

When  Bent  Is  Payable  in  Advance.  —  When,  by  the  terms  of  the  lease  or  contract 
of  renting,  or  by  the  custom  of  the  country,  rent  is  payable  in  advance,  it 
may  be  distrained  for  when  due.^ 


St.  200,  is  capable  of  being  reduced  to  a  cer- 
tainty. 

The  admission  of  a  party  in  possession  un- 
der an  agreement  for  a  lease  that  he  is  ready 
to  pay  "  what  is  due,"  provided  certain  allow- 
ances are  made  to  him  for  his  expenditures,  is 
not  sufficiently  definite  to  entitle  the  landlord 
to  a  remedy  by  distress.  Regnart  v.  Porter,  7 
Bin:?.  451,  20  F,.  C.  L.  194. 

A  Certain  Bent,  upon  a  Contingency,  Sufficient. 
—  There  may  be  a  distress  upon  an  agreement 
to  pay  a  certain  rent  upon  a  contingency. 
Ege  V.  Ege,  5  Watts  (Pa.)  134. 

Bent  Beserved  Subject  to  Condition.  —  If  a  rent 
certain  be  reserved  subject  to  a  condition  to  be 
performed  by  the  tenant,  the  landlord  may  dis- 
train, notwithstanding  the  condition,  unless 
the  tenant  shows  a  performance.  Reeves  v. 
McKenzie,  I  Bailey  L.  (S.  Car.)  497. 

The  Kentucky  Statute  conferring  the  power 
of  proceeding  by  distress  for  the  recovery  of 
rent  does  not  contemplate  such  a  proceeding 
where,  by  the  agreement  of  the  parties,  the 
sum  which  may  be  claimed  must  first  be  de- 
termined by  arljitration  and  award  of  persons 
to  be  selected  for  the  purpose,  and  where  no 
such  adjustment  has  been  made,  or  even 
sought  by  the  plaintiff.  Myers  v.  Mayfield,  7 
Bush  (Ky.)  212. 

1.  Gardiner  v.  Williamson,  2  B.  &  Ad.  336, 
22  E.  C.  L.  91. 

When  the  Tenant  Is  Not  in  Full  Possession.  — 
Where  premises  are  demised  at  a  fixed  rent, 
and  the  tenant  enters,  but  is  prevented  from 
obtaining  the  whole  of  the  premises  by  a  per- 
son holding  a  part,  under  a  prior  lease  executed 
by  the  landlord,  the  latter  has  no  right  to  dis- 
train for  a  proportionate  part  of  the  rent  re- 
served by  deducting  the  value  of  the  part  held 
under  the  prior  lease  and  demanding  the  resi- 
due. Neale  t.  Mackenzie,  I  M.  &  W.  747; 
Hatfield  v.  FuUcrton,  24  III.  278;  French  v. 
Lawrence,  7  Mill  (N.  Y.)  519;  Lawrence  v. 
French,  25  Wend.  (N.  Y.)  443;  Tunis 
V.  Granriy,  22  Gratt.  (Va.)  109. 

2.  Bent  Must  Be  in  Arrear  —  Enidand.  —  Bul- 
ler,  J.,  in  Buckley  v.  Taylor,  2  T.  R.  003-, 
Whitworth  v.  Smith,  5  C.  &  P.  250,  24  E.  C.  L. 
304;  Hampson  v.  Fellows,  L.  R.  6  Eq.  575. 

Canada.  —  Shipman  v.  Gravdon,  5  U.  C.  C. 
P.  465;  Kendrick  v.  Lee,  6  U.  C.  Q.  B.  O.  S.  27. 

Delaware.  —  State  v.  Vandever,  2  Harr. 
(Del.)  307. 

Gi-orgia,  — Cohen  v.  Broughton,  54  Ga.  298; 
Scott  V.  Russell,  72  Ga.  35;  James  v.  Benja- 
min. 72  Ga.  185. 

Illinois.  —  Marr  v.  Ray,  50  III.  App.  415; 
Werner  v.  Ropiequet,  44  III.  524;  Lindley  v. 
Miller,  67  111.  244:  Harms  v.  Solem,  79  III.  460; 
Jolict  First  Nat.  Bank  k.  Adams,  138  III.  483. 

K'i'nturky.  —  Mitchell  v.  Franklin,  3  j.  J. 
Marsh.  (Ky.)  481;  Myers  v.  Mayfield,  7  Bush. 
(Ky.)  212. 


Maryland.  —  Myers  v.  Smith,  27  Md.  91. 
New  Jersey.  —  Evans  v.  Herring,  27  N.  J.  L. 
243;  Weiss  V.  Jahn,  37  N.  J.  L.  93. 

Pennsylvania.  —  Morris  v.  Paiker,  I  Ashm. 
(Pa.)  187;  Bantleon  v.  Smith,  2  Binn.  (Pa.)  152, 
4  Am.  Dec.  430;  Wells  v.  Hornish,  3  P.  &  W. 
(Pa.)  30;  Jackson's  Appeal,  (Pa.  1887)  9  Atl. 
Rep.  306;  Parker's  Appeal,  5  Pa.  St.  393; 
Fretton  v.  Karcher,  77  Pa.  St.  423;  Richards 
V.  McGrath,  100  Pa.  St.  3S9. 

South  Carolina.  —  Brown  v.  Duncan,  Harp. 
L.  (S.  Car.)  337;  O'Farrell  v.  Nance,  2  Hill  L. 
(S.  Car.)  484;  Bailey  v.  Wright,  3  McCord  L. 
(S.  Car.)  484. 

Texas.  —  Weir  v.  Brooks,  17  Tex.  638; 
Stephens  v.  Bridge,  4  Tex.  App.  Civ.  Cas., 
§  82;  Bolton  V.  Sadler,  i  Tex.  App.  Civ.  Cas., 
§  1226;  Stephens  v.  Bridge,  4  Tex.  App.  Civ. 
Cas.,  §  82. 

Virginia.  —  Olinger  v.  M'Chesney,  7  Leigh 
(Va.)  660. 

Distress  cannot  be  made  until  the  day  after 
the  rent  falls  due.  Poole  Longuevill,  2 
Saund.  284,  note  2;  Rockingham  v.  Oxenden, 
2  Salk.  578;  Johnson  Owens,  2  Cranch  (C. 
C.)  160;  Fry  V.  Breckinridge,  7  B.  Mon.  (Ky.) 
31;  Gano  V.  Hart,  Hard.  (Ky.)  304;  Weiss  j/. 
Jahn,  37  N.  J.  L.  93;  Donaldson  v.  Smith,  i 
Ashm.  (Pa.)  197;  McKinney  v.  Reader,  6 
Watts  (Pa.)  34;  Iloskins  v.  Houston,  4  Pa.  L. 
J.  277. 

Where  rent  was  payable  quarterly  and  one 
quarter's  rent  had  become  payable,  and  part 
of  the  second  quartet  had  run,  it  was  held  that 
the  landlord  could  not  distrain  for  the  portion 
of  the  second  quarter  that  had  passed.  Mc- 
Kinney 7J.  Reader,  6  Watts  (Pa.)  34. 

Actual  Occupancy  Not  Essential. —  It  is  not 
neccs.sary  that  the  rent  should  become  due  by 
actual  occupancv.  Russell  -■.  Dotv,  4  Cow. 
(N.  Y.)  576. 

3.  Bent  Payable  in  Advance  May  Be  Distrained 
for  When  Due  —  Kns^land.  —  Buckley  v.  Taylor, 
2  T.  R.  600;  Harrison  v.  Barry,  7  Price  690; 
Lee  V.  Smith,  9  Exch.  662;  Walsh  v.  Lonsdale. 
21  Ch.  Div.  g. 

Illinois.  — Atkins  v.  Byrnes,  71  111.  326. 
Neiu  Jersey.  —  Weiss      Jahn,  37  N.J.  L.  93. 
A'cw    York.  —  Russell   7'.  Doty,  4  Cow.  (N. 
Y.)  576;  Peters  v.  Newkirk,  6  Cow.  (N.  Y.)  103; 
Conway  v.  Starkweather,  i  Den.  (N.  Y.)  113. 

Pennsylvania.  —  Beyer  v.  Fcnstermacher,  2 
Whart.  (Pa.)  95;  Anderson's  Appeal,  3  Pa.  St. 
218:  Collins's  Appeal,  35  Pa.  St.  83. 

Virt^inia.  —  Williams  v.  Howard,  3  Munf. 
(Va.)  277. 

Bent  Payable  on  the  Happening  of  a  Contingency. 

—  If  rent  be  made  payable  at  any  time  during 
the  running  of  the  lease  upon  the  happening 
of  a  contingency,  the  landlord  may  distrain  as 
soon  as  the  contingency  happens.  Goodwin 
Sharkey,  80  Pa.  St.  149.  Sec  also  Young  v. 
Smith,  29  U.  C.  C.  P.  109. 
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/)/STJ\^ESS.        For  What  a  Distress  May  Be  Made. 


When  the  Tenant  Is  About  to  Remove  His  Goods  from  the  Premises.  —  In  several  of  the 
states  there  are  statutes  which  dechire  that  if  the  tenant  is  about  to  remove 
his  goods  from  the  demised  premises  the  landlord  may  distrain  before  the  rent 
is  due.' 

Previous  Demand  Not  Necessary.  —  As  a  general  rule,  if  there  is  rent  in  arrear  a 
distress  mny  l>c  made  although  there  has  been  no  demand  for  the  rent.* 

3.  For  What  a  Distress  May  Be  Made.  —  The  remedy  by  distress  is  for  rent 
alone,  and  not  for  damages  for  the  delay,  or  for  the  breach  of  other  covenants 
or  conditions  of  the  lease ;  and  the  lessor  can  distrain  only  for  the  amount  of 
rent  in  arrear,  and  not  for  interest.^  But  double  rent,  when  payable,  may  be 
distrained  for,*  and  so  may  a  part  of  the  rent  when  it  is  apportionable.' 

Money  Payable  for  the  Use  of  Chattels.  —  A  sum  of  money  payable  periodically  for 
the  use  of  chattels  is  not  rent  in  any  legal  sense  of  the  word,  and  cannot  be 
distrained  for."  But  rent  may  issue  out  of  land  and  personal  property  mixed, 
and  such  rent  may  be  distrained  for.'' 


1.  Tenant  Eemoving  or  About  to  Bemove  — 

Georgia.  —  Payne  v.  Holt,  6l  Ga.  355;  Oxford 
V.  Ford,  67  Ga.  362;  James  v.  Benjamin,  72 
Ga.  185;  Daniel  TV.  Harris,  84  Ga.  479;  Jones  v. 
Eubanl<s,  86  Ga.  616;  Home  v.  Powell,  88  Ga. 
637;  Colclough  V.  Mathis,  79  Ga.  394. 

Illinois.  —  Hare  v.  Stegall,  60  111.  380;  Joliet 
First  Nat.  Bank  v.  Adam,  138  III.  483. 

Texas. — Neinast  v.  Doeckle,  i  Tex.  App. 
Civ.  Cas.,  5^  2ig;  Watson  v.  Cox,  2  Tex.  App. 
Civ.  Cas.,  ^  277;  Weir  v.  Brooks,  17  Tex.  638; 
Du  Bose  V.  Battle,  (Tex.  Civ.  App.  i8g6)  34  S. 
W.  Rep.  148. 

In  Kentucky,  where  a  tenant  is  about  to  re- 
move his  effects  from  the  demised  premises 
before  the  rent  is  due,  an  attachment  will  lie 
for  the  rent,  but  only  in  those  cases  where  a 
distress  might  be  resorted  to  if  the  rent  was 
actuallv  due.  Poer  v.  Peebles,  i  B.  Mon. 
(Ky.)  i: 

In  Louisiana,  even  though  the  rent  is  not  yet 
due,  the  lessor  may  seize  provisionally  the 
effects  subject  to  his  claim  found  upon  the  land 
leased,  when  he  has  good  reason  to  believe 
that  the  lessee  will  remove  the  property  on 
which  he  has  a  privilege.  Wilcoxen  v. 
Bowles,  I  La.  Ann.  230;  Robinson  z\  Staples, 

5  La.  Ann.  712;  Thomas  v.  Dundas,  31  La. 
Ann.  184;  Dillon  v.  Porier,  34  La.  Ann.  iioo. 

2.  Previous  Demand  Not  Essential  to  the  Bight 
of  Distress.  —  Horn  v.  Lewin,  2  Salk.  583; 
Buffington  v.  Hilley,  55  Ga.  655;  Hill  v. 
Reeves,  57  Ga.  31;  McCray  v.  Samuel,  65  Ga. 
739;  Colclough  V.  Mathis,  79  Ga.  394;  Offutt 
V.  Trail,  4  Har.  &  J.  (Md.)  20;  Royer  v.  Ake, 
3  P.  &  W.  (Pa.)  461. 

Where  the  Rent  Is  Payable  at  Certain  Periods  if 
Required.  —  Where  the  landlord  reserved  rent 
payable  quarterly  or  half-quarterly  if  required, 
and  received  the  rent  quarterly  for  a  twelve- 
month, it  was  held  that  he  could  not,  without 
previous  demand,  distrain  for  a  half-quarter's 
rent.  Mallam  v.  Arden,  10  Bing.  299,  25  E. 
C.  L.  140, 

By  the  Express  Provision  of  the  Georgia  Statute 

demand  is  not  necessary  to  entitle  the  landlord 
to  distrain.    Almand  v.  Scott,  83  Ga.  402. 

3.  A  Distress  May  Be  Made  Only  for  Bent.  — 
Skerry  v.  Preston,  2  Chit.  Rep.  245,  18  E.  C. 
L.  321;  Craig  v.  Merime,  16  111.  App.  214; 
Hare  v.  Stegall,  60  111.  382;  Dennison  v.  Lee, 

6  Gill  &  J.  (Md.)  383;  Lansing  v.  Rattcone,  6 
Johns.  (N.  Y.)  43;  Vechte  v.  Brownell,  8  Paige 
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(N.  Y.)  212;  Bantleon  v.  Smith,  2  Binn.  (Pa.) 
153,  4  Am.  Dec.  430;  Latimer  v.  Groetzinger, 
139  Pa.  St.  207. 

Where  property  was  leased  for  $1,000  per 
annum,  payable  quarterly,  with  a  stipulation 
that  the  lessees  might  give  up  the  lease  on  six 
months'  notice;  and  the  lessees,  wishing  to 
give  up  the  lease,  agreed  to  add  $500  to  the  rent 
then  due  in  lieu  of  the  notice,  it  was  held  that 
the  $500  was  rent,  and  could  be  distrained  for. 
Brisben  v.  Wilson,  60  Pa.  St.  452.  See  also 
Griffith  V.  Brown,  21  U.  C.  C.  P.  12. 

Where  there  was  a  loan  of  money  at  a 
usurious  rate  under  the  guise  of  a  sale  and 
purchase  of  a  ground  rent,  it  was  held  that  the 
yearly  or  quarterly  dues  should  be  collected 
as  interest  and  could  not  be  distrained  for  as 
rent.    Montague  v.  Sewell,  57  Md.  407. 

Sum  Beserved  to  a  Stranger.  —  Rent  cannot  be 
reserved  to  a  stranger,  and  though  by  the 
terms  of  a  lease  the  lessee  covenant  to  pay  rent 
not  to  the  lessor,  but  to  a  third  party,  the  sum 
so  covenanted  to  be  paid  is  not  properly  a 
rent,  and  cannot  be  distrained  for.  Ryerson 
V.  Quackenbush,  26  N.  J.  L.  236.  See  also 
Ege  V.  Ege,  5  Watts  (Pa.)  134. 

Attorney's  Fees.  —  In  Georgia  it  has  been  held 
that  attorney's  fees,  though  embraced  in  a 
promissory  note  given  for  rent,  are  not  coileci- 
ible  by  distress  warrant.  Jones  v.  Findley,  84 
Ga.  52. 

Illinois  —  Sum  Expended  on  Goods  Distrained.  — 

In  Illinois,  in  a  proceeding  on  a  distress  war- 
rant, the  landlord  is  entitled  to  recover  as  part 
of  the  costs  the  amount  expended  in  taking  care 
of  the  goods  distrained.  Poppers  Meager. 
33  111.  App.  20 

4.  Double  Bent  When  Payable  May  Be  Dis- 
trained For.  —  Johnstone  v.  Hudlestone,  4  B.  & 
C.  922,  10  E.  C.  L.  471;  Humberstone  v. 
Dubois,  10  M.  &  W.  765. 

5.  When  Bent  Is  Apportionable  a  Part  May  Be 
Distrained  For.  —  Baker  f.  Burton,  3  House. 
(Del.)  ID;  Tunis  7'.  Grandy,  22  Gratt.  (Va.)  ick). 

6.  Money  Payable  for  the  Use  of  Chattels  Cannot 
Be  Distrained  For.  —  Com.  Contncr,  iS  Pa.  St. 
439- 

7.  Bent  Issuing  Out  of  Lands  and  Chattels.  — 

Mickle  V.  Miles,  31  Pa.  St.  20  {ipaWi/ying  Com. 
V.  Contner,  18  Pa.  St.  439];  Stein  v.  Stely, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  7S2;  Wil- 
liams z\  Howard,  3  Munf.  (Va.)  277. 

When  animals  or  other  personalty  on  the 
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DISTRESS.       How  Bight  to  Distrain  Extinguished. 


4.  How  the  Right  to  Distrain  May  Be  Extinguished,  Suspended,  or  Avoided  — 

a.  In  General.  —  As  a  general  rule  the  right  of  distress  will  continue  only 
so  long  as  the  relation  of  landlord  and  tenant  subsists.* 

d.  Bv  Determination  of  the  Landlord's  Estate.  —  The  determina- 
tion of  the  landlord's  estate  in  demised  premises  extinguishes  the  right  to 
distrain.^ 

c.  By  Eviction  of  the  Tenant — (i)  Bf  the  Landlord. — When  the 
landlord  evicts  the  tenant  from  the  whole  or  any  part  of  the  demised  premises 
the  right  of  distress  is  lost.^ 

(2)  By  Title  Paramount.  —  When  the  tenant  is  evicted  by  title  paramount 
from  the  whole  of  the  demised  premises  the  right  of  distress  is  lost;*  but 


premises  are  let  with  the  same,  by  one  entire 
contract,  for  use  in  cultivation,  the  whole  sum 
is  rent  and  may  be  collected  by  distress. 
Toler  V.  Seabrook,  39  Ga.  14;  Payne  i.  Holt, 
6i  Ga.  355;  Lathrop  v.  Clewis,  63  Ga.  282. 
But  see  Stewart  v.  Gregg,  42  S.  Car.  392. 

But  a  contrary  conclusion  has  been  reached 
where  the  compensation  was  partly  for  the  use 
of  lands  and  partly  for  chattels  which  would 
be  consumed  in  use,  as  corn  and  fodder. 
Cranston  v.  Rogers,  83  Ga.  750. 

In  Florida  the  landlord  may  distrain  upon  his 
tenant's  crops  for  the  price  or  value  of  sup- 
plies and  advances  made  by  him,  or  under  his 
order  to  the  tenant,  to  enable  him  to  make  and 
harvest  his  crops.  Cathcart  v.  Turner,  18  Fla. 
837;  Blanchard  v.  Raines,  20  Fla.  467. 

Bent  of  Lands  and  Furniture.  —  Rent  may 
issue  out  of  lands  and  tenements  corporeal 
and  their  furniture,  and  such  rent  may  be  dis- 
trained for.  Newman  v.  Anderton,  2  B.  &  P. 
N.  R.  224:  Mickle  v.  Miles,  i  Grant's  Cas. 
(Pa.)  320;  Stein  v.  Stely,  (Tex.  Ci\ .  App.  1895) 
32  S.  W.  Rep.  jS2. 

1.  Right  of  Distress  Coincident  with  the  Suhsist- 
ence  of  the  Relation  of  Landlord  and  Tenant.  — 
Hale  V.  Burton,  Dudley  (Ga.)  105;  Scruggs  7/. 
Gibson,  40  Ga.  519;  Smith  v.  Turnlcy,  44  Ga. 
243;  VValbridge  -■.  Pruden,  102  Pa.  St.  i. 

No  Right  of  Distress  Where  There  Is  No  Right 
of  Action.  —  A  landlord  cannot  distrain  for  rent 
if  he  cannot  maintain  an  action  for  it,  and 
whatever  the  tenant  might  give  in  evidence  in 
bar  of  such  action,  or  in  proof  of  payment,  he 
may  give  in  evidence  in  an  action  of  trespass 
by  him  against  the  landlord  for  levying  a  dis- 
tress, to  show  that  the  latter  had  no  right  to 
distrain.    Oliver  v.  Phelps,  20  X.  J.  L.  180. 

Occupancy  by  Tenant  Not  Necessary  to  Entitle 
the  Landlord  to  Distrain.  —  To  entitle  the  land- 
lord to  distrain  it  is  not  necessary  that  the 
lessee  should  actually  occupy  the  premises  in 
person  or  by  his  tenants  or  servants,  as  he 
must  be  left  in  that  respect  to  consult  his  own 
convenience.  It  is  enough  that  the  landlord 
does  nothing  to  prevent  his  occupancy,  and 
that  he  is  not  evicted  by  title  paramount  to  the 
landlord's.  Rudolph  v.  Bernard,  4  U.  C.  Q. 
B.  23S;  Bellasis  v.  Burl)richc,  i  Ld.  Raym. 
170. 

Georgia  —  Permitting  Third  Party  to  Occupy 
Premises.  —  Under  the  (ieorgia  Code  the  fact 
that  the  tenant  permits  a  third  party  to  use  and 
occupy  the  demised  premises  will  not  affect 
the  landlord's  right  to  distrain.  Willingham 
-■.  Faircloth,  52  Ga,  126. 

When  Landlord  Is  Assignee  of  Tenant  in  Trust 
fo"  Creditors,  —  A  lancllord  to  whom,  prior  to 
')  C.  of  L. — 40  6; 


taking  a  distress,  the  property  subsequently 
distrained  upon  has,  with  other  property, 
been  assigned  in  trust  for  creditors,  does  not, 
by  accepting  such  trust,  w-aive  his  right  of  dis- 
tress.   Butcher  v.  Culver,  24  Minn.  584. 

2.  Termination  of  Landlord's  Estate. —  Burne 
V.  Richardson,  4  Taunt.  720;  1  lartley  z/.  Jarvis, 
7  U.  C.  Q.  B.  545;  Lichtenthaler  v.  Thompson, 
13  S.  &  R.  (Pa.)  157,  15  Am.  Dec.  581;  Wal- 
bridge  v.  Pruden,  102  Pa.  St.  i. 

But  under  the  Texas  statute  the  landlord 
may  distrain  even  after  he  has  sold  the  de- 
mised premises  to  a  third  party.  Meyer  v. 
Oliver,  61  Tex.  584. 

3.  Eviction  by  Landlord  Extinguishes  the  Right 
of  Distress. —  Bickle  P)eatty,  17  U.  C.  O.  H. 
465;  Lewis  V.  Payn,  4  Wend.  (N.  Y.)  423; 
Tunis  V.  Grandy,  22  Gratt.  (Va.)  109. 

A  landlord  having  treated  an  occupier  of  his 
land  as  a  trespasser,  by  serving  him  with  an 
ejectment,  cannot  afterwards  distrain  on  him 
for  rent,  although  the  ejectment  is  directed 
against  the  claim  of  a  third  person  who  comes 
in  and  defends  in  lieu  of  the  occupier,  and  the 
occupier  is  aware  of  that  circumstance,  and  is 
never  turned  out  of  possession.  Bridges  z-. 
Smyth,  5  Bing.  410,  15  E.  C.  L.  481. 

Where  the  lessor  refused  to  give  the  lessee 
possession  of  the  premises  on  the  day  fixed  in 
the  lease,  and  the  lessee  subsequently  occu- 
pied the  premises,  not  under  the  lease  but 
under  a  new  and  different  agreement  by  parol, 
the  lessor  cannjt  distrain  for  rent  on  the  first 
contract.  Spencer     Burton,  5  Blackf.  (Ind.)  57. 

The  lessor  may  at  the  same  time  forfeit  the 
lease  and  distrain  for  rent.  Becker  z/.  Werner. 
98  Pa.  St.  555; 

Notice  to  Quit.  —  The  landlord  cannot  distrain 
after  he  has  given  the  tenant  notice  to  quit 
without  some  evidence  of  a  renewal  of  the  ten- 
ancy. Jenner  v.  Clegg.  i  M.  &  Rob.  213; 
Alford  r.  Vickery,  C     M.  280,41  K.  C.  L.  156. 

Acts  of  Disturbance  Amounting  to  Eviction.  — 
The  law  is  well  settled  that  an  eviction  in  fact 
or  in  effect  which  destroys  and  renders  the 
premises  valueless  may  be  set  up  in  defense 
against  the  recovery  of  rent,  and  this  extends 
to  such  acts  of  disturbance  as  effect  the  same 
thing.  Wade  7'.  Halligan,  16  III.  511.  See 
also  Tunis  7.'.  Grandy,  22  Gratt.  (Va.)  109. 

But  the  acts  must  amount  to  a  clear  indica- 
tion on  the  landlord's  part  that  the  tenant  shall 
no  longer  continue  to  hold  the  premises.  A 
mere  trespass  is  not  sufficient.  Lynch  v.  Bald- 
win,  (><)  III.  2TO. 

4.  Eviction  from  Whole  Premises  by  Title  Para- 
mount.—  llcipcralt  Keys,  (j  Hing.  fii3,  23  V.. 
C.  L.  399. 
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where  the  eviction  is  from  only  a  part  of  the  premises  the  landlord  may  distrain 
for  a  proportionate  part  of  the  rent.* 

J.  By  Surrender  of  the  Term.  — The  right  to  distrain  may  be  lost  by 
the  surrender  of  the  term.* 

Surrender  as  to  Part  of  the  Premises.  —  Where  a  lease  is  surrendered  as  to  part  of 
the  premises  the  right  to  distrain  continues  as  to  the  residue.^ 

Surrender  After  Distress.  —  A  surrender  of  demised  premises  after  a  distress 
made  for  rent  due  will  not  render  the  distress  unlawful.* 

e.  Bv  Contract.  —  The  landlord's  right  to  distrain  may  be  postponed  or 
entirely  taken  away  by  a  stipulation  in  the  lease,  or  by  a  contract,  express  or 
implied.*  But  the  landlord  may  distrain  if  the  condition  upon  which  his 
promise  is  made  is  not  fulfilled.® 

/.  By  Tender.  —  A  landlord  cannot  distrain  after  a  legal  tender  by  the 
tenant  of  the  rent  due/  though  the  tender  is  not  made  until  after  rent  day.* 


1.  Partial  Eviction  by  Title  Paramount.  —  Tunis 
V.  Grand y,  22  Gratt.  (Va.)  log. 

2.  Surrender  of  the  Term  Extinguishes  the 
Bight  of  Distress.  —  Bain  v.  Clark,  10  Johns. 
(N.  Y.)  424;  Greider's  Appeal,  5  Pa.  St.  422; 
Hesscl  V.  Johnson.  142  Pa.  St.  8.  See  also 
Dailey  v.  Grimes,  27  Md.  440;  Preston  v. 
M'Call,  7  Gratt.  (Va.)  121. 

Taking  a  Lease  from  Another  Person  with  the 
Consent  of  the  Landlord. —  Where  a  tenant,  with 
the  knowledge  and'  consent  of  his  landlord, 
takes  a  lease  from  another  person,  to  whom 
the  landlord  has  transferred  the  reversion,  this 
amounts  to  a  surrender  in  law  of  the  lease; 
the  relation  of  landlord  and  tenant  no  longer 
exists,  and  consequently  the  right  to  distrain 
is  gone.    Lewis  v.  Brooks,  8  U.  C.  Q.  B.  576. 

Effect  of  a  Conditional  Surrender.  —  Where  a 
tenant  made  a  conditional  agreement  to  sur- 
render his  term,  but  the  condition  remained 
unfulfilled  and  the  tenant  retained  possession, 
it  was  held  that  the  tenancy  still  existed,  and 
that  the  landlord's  right  to  distrain  for  the 
arrears  of  rent  continued.  Coupland  v.  May- 
nard,  12  East  134. 

The  Tenant's  Agreement  with  the  Lessor's  Hus- 
band to  surrender,  such  agreement  being  with- 
out the  lessor's  consent,  does  not  affect  her 
right  to  distrain.    Cahill  t.  Lee,  55  Md.  319. 

In  Pennsylvania  it  has  been  held  that  if  a 
tenant  who  has  sublet  surrenders  his  term  to 
the  lessor,  the  intention  of  the  parties  not 
being  to  create  a  merger,  his  right  to  collect 
the  rent  from  the  subtenant  passes  to  the 
lessor,  who  may,  if  such  rent  be  in  arrear,  dis- 
train for  it.  Hessel  v.  Johnson,  129  Pa.  St. 
173,  15  Am.  St.  Rep.  716.  And  it  would  seem 
that  the  lessor's  right  with  reference  to  the  sub- 
tenant is  the  same  whether  the  surrender  be 
made  by  the  lessee  or  by  his  assignee.  Hes- 
sel V.  Johnson,  142  Pa.  St.  8. 

3.  Partial  Surrender.  —  Peters  v.  Newkirk,  6 
Cow.  (M.  Y.)  103. 

4.  Surrender  After  Distress.  —  Nichols  v. 
Dusenbary,  2  N.  Y.  283. 

5.  Right  to  Distrain  May  Be  Lost  by  Contract. — 
Co.  Litt.  204^;  Viner's  Abr.,  tit.  Release  (G); 
Giles  7J.  Spencer,  3  C.  B.  N.  S.  244,  91  E.  C.  L. 
244;  Horsford  v.  Webster,  i  C.  M.  &  R.  696; 
Eraser  v.  Wallace,  11  Nova  Scotia  337;  Wal- 
lace V.  Eraser,  2  Can.  Sup.  Ct.  Rep.  522; 
Gre»n  v.  Kehoe,  5  New  Bruns.  494;  Hayward 
7'.  Thacker,  31  U.  C.  Q.  B.  427. 

A  parol  promise  to  an  assignee  to  accept  a 


certain  sum  of  money  in  consideration  of  con- 
tinued occupancy  bars  distress  for  a  greater 
sum.  Bamsdall  v.  Guild,  32  Leg.  Int.  (Pa.) 
155- 

Contract  for  Payment  from  Certain  Fund.  — 

Where  the  facts  show  that  the  landlord 
claimed  a  lien  for  rent  on  a  fund  belonging  to 
the  tenant,  but  in  the  custody  of  a  third  per- 
son, and  that  the  tenant  recognized  the  lien 
and  instructed  the  custodian  to  pay  it  over  to 
the  landlord,  this  constitutes  an  appropriation 
of  the  money  and  suspends  the  right  of  dis- 
tress until  a  reasonable  effort  to  get  the  money 
is  made.    Crone  v.  Bane,  48  111.  App.  287. 

Where  Stipulations  Are  Made  for  the  Landlord's 
Benefit. — ^  Where  by  the  terms  of  a  lease  a 
landlord  could  distrain  only  after  reasonable 
demand,  and  was  bound  to  detain  the  distress 
until  the  distress  was  satisfied,  it  was  held 
that,  these  terms  being  introduced  for  his 
benefit,  he  was  not  thereby  abridged  of  any 
right  of  distress  or  sale.  Doe  v.  ilson,  5  B. 
&  Aid.  363,  7  E.  C.  L.  131. 

Agreement  for  Be-entry.  —  The  landlord's 
right  to  distrain  at  the  end  of  the  year  is  not 
affected  by  an  agreement  in  the  lease  that  he 
may  re  enter  if  the  rent  be  unpaid  at  a  stipu- 
lated period  after  the  expiration  of  the  year. 
Smith  V.  Meanor,  16  S.  &  R  (Pa,)  375. 

An  Agreement  to  Take  Interest  on  rent  in 
arrear  does  nol.  take  away  the  right  of  dis- 
tress. Skerry  v.  Preston,  2  Chit.  Rep.  245,  18 
E.  C.  L.  Rep.  321. 

6.  Welsh  v.  Rose,  6  Bing.  638,  19  E.  C.  L. 
185. 

7.  How  Bight  to  Distrain  Bevived  After  Ten- 
der. —  But  the  right  to  distrain  may  be  revived 
by  a  subsequent  demand  and  refusal.  Tripp 
V.  Grouner,  60  111.  474;  Davis  Henry,  63 
Miss,  no;  Lyon  7/.  Houk,  9  Watts  (Pa.) 
193. 

8.  Landlord  Cannot  Distrain  After  a  Legal 
Tender.  —  Branscomb  v.  Bridges,  i  B.  &  C. 
T45,  8  E.  C.  L.  63,  3  Stark.  171,  14  E.  C.  L.  176(7/ 
Vertue  v.  Beasley,  i  Moo.  &  R.  21;  Gulliver 
7'.  Cosens,  i  C.  B.  795,  50  E.  C.  L.  795;  Fox  v. 
McKee,  31  La.  Ann.  67;  Davis  <■■.  Henry,  63 
Miss,  no;  Newell  7.:  Clark,  46  N.  J.  L.  377; 
Coit  V.  Horn,  i  Sandf.  Ch.  (N.  Y.)  i;  Rees  v. 
Emerick,  6  S.  &  R.  (Pa.)  286;  Holt  v.  Miller, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  823. 

Bule  Applies  to  Distress  Damage  Feasant.  — 
Where  cattle  are  found  damage  feasant,  and 
before  they  are  distrained  their  owner  tenders 
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Tender  After  Distress  Before  Impounding.  —  And  even  after  the  distress  has  been 
made,  a  tender  of  the  rent  before  the  impounding,  provided  the  expenses  of 
the  distress  proceedings  are  also  tendered,  will  make  the  further  detention  of 
the  goods  unlawful.*  But  at  common  law  a  tender  after  the  distress  had  been 
impounded  was  too  late,  for  it  was  then  in  the  custody  of  the  law.'*  But  by 
the  equity  of  the  statute  of  2  W.  &  M.,  sess.  i,  c.  5,  §  2,  a  tender  of  the  rent  and 
expenses  after  impounding,  but  within  five  days  of  the  taking,  renders  a  sub- 
sequent detention  unlawful.^ 

What  Amounts  to  a  Legal  Tender.  —  To  make  an  effectual  tender,  the  money  in 
general  must  be  produced  ;  but  where  there  is  a  refusal  on  the  other  side  to 
receive  it,  it  is  not  necessary  to  go  through  the  idle  ceremony  of  producing  and 
counting  it.  It  is  not  enough  that  the  party  expresses  his  willingness  and 
readiness  to  pay.  He  must  have  the  money,  and  the  ability  to  do  what  he 
offers  to  do."* 


sufficient  amends,  the  right  to  distrain  is 
extinguished.  Gulliver  v.  Cosens,  i  C.  B. 
78S,  50  E.  C.  L.  788. 

1.  Tender  Before  Impounding  Will  Render  Fur- 
ther Detention  Unlawful.  —  Six  Carpenters' 
Case,  8  Coke  145;  Smith  Goodwin,  \  B.  & 
Ad.  413,  24  E.  C.  L.  89;  Bennett  v.  Baycs,  5 
H.  &  N.  391;  Holland  v.  Bird,  10  Bing.  15,  25 
E.  C.  L.  14;  Evans  v.  Elliott,  5  Ad.  &  El.  142, 
31  E.  C.  L.  301;  Graham  v.  Spettigue,  12  Ont. 
App.  261;  Newell  tJ.  Clark,  46  N.  J.  L.  377; 
Hunter  v.  Le  Conte,  6  Cow.  (N.  Y.)  728;  War- 
ren 7).  Fornev,  13  S.  &  R.  (Pa.)  52;  Hilson  v. 
Blain.  2  Biiley  L.  (S.  Car.)  168. 

2.  Tender  After  Impounding  Too  Late.  — 
2  Black.  Com.  S9;  Six  Carpenters"  Case,  8 
Coke  145;  Ladd  v.  Thomas,  12  Ad.  &  EI.  117, 
40  E.  C.  L.  38;  Firth  v.  Purvis,  5  T.  R.  432; 
Thomas  v.  Harries,  i  M.  &  G.  695,  39  E.  C.  L. 
607;  Tennant  v.  Field,  8  El.  &  Bl.  336,  92  E. 
C.  L.  336;  Ellis  V.  Taylor,  8  M.  &  W.  415; 
Newell  V.  Clark,  46  N.  J.  L.  377;  Hilson  7>. 
Blain,  2  Bailev  L.  (S.  Car.)  168. 

Distress  Damage  Feasant.  —  This  rule  applies 
also  to  the  distress  of  cattle  damage  feasant. 
Pilkington's  Case,  5  Coke  76;  Sheriff  v. 
James,  I  Bing.  341,  8  E.  C.  L.  539:  Anscomb 
».  Shore,  i  Campb.  285;  Singleton  v.  William- 
son, 7  H.  &  N.  747;   Gulliver  v.  Cosens,  i  C. 

B.  788,  50  E.  C.  L.  788;  Hilson  v.  Blain,  2 
Bailey  L.  (S.  Car.)  170. 

What  Amounts  to  an  Impounding.  —  The  dis- 
tress is  sufficiently  impounded  where,  with  the 
consent  of  the  tenant,  the  person  distraining 
makes  an  inventory  of  part  of  the  goods  dis- 
trained, serves  it  on  the  tenant,  together  with 
the  notice  of  the  distress,  and  leaves  a  man 
in  possession  of  the  premises,  but  does  not 
disturb,  lock  up,  or  remove  any  of  the  goods. 
Johnson  v.  Upham,  2  El.  iS;  El.  250,  105  E.  C. 
L.  250.  See  also  Thomas  7'.  Harries,  I  M.  & 
695,  39  E.  C.  L.  607;  Firth  Puri-is,  5  T. 
R.  432;  Tennant  7;.  Field,  8  El.  &  Bl.  336,  92 
E.  C.  L.  336. 

But  in  Browne  7j.  Powell,  4  Bing.  230,  13  E. 

C.  L.  410,  where  the  tender  was  made  while 
the  cattle  distrained  were  in  a  private  pound, 
and  the  distrainer  admiitefl  they  were  about 
to  be  forwarded  to  a  public  pound,  it  was  held 
not  to  be  too  late,  for  the  cattle  were  in  the 
custody  of  the  party  and  not  in  the  custody  of 
the  Inw. 

3.  Tender  After  Impounding,  but  Within  Five 
Days  of  the  Taking.  —  Johnson  7\  l'])tiam,  2  El. 


&  El.  250,  105  E.  C.  L.  250;  Newell  Clark, 
46  X.  J.  L.  377. 

In  Pennsylvania  it  has  been  held  that  even 
after  a  sale  of  goods  under  a  distress  has  been 
commenced,  if  the  tenant  tenders  the  landlord 
the  difference  between  the  amount  realized  by 
the  sale  and  the  full  amount  of  the  rent 
claimed,  with  costs,  the  refusal  of  the  tender 
and  the  continuance  of  the  sale  renders  the 
landlord  liable  for  the  value  of  the  goods 
afterwards  sold.  Richards  v.  McGrath,  100 
Pa.  St.  389. 

4.  What  Is  a  Sufficient  Tender  to  Avoid  a  Dis- 
tress.—  Reid  V.  Stoney,  i  Sirobh.  1..  (S.  Car.) 
187.  See  also  Matheson  v.  Kelly,  24  U.  C.  C. 
P.  598;  Howell  w.  Listowell  Rink,  etc.,  Co.,  13 
Ont.  Rep.  476. 

A  Question  of  Fact. —  Whether  there  was  a 
tender  or  not  is  a  question  of  fact,  if  there  be 
legal  evidence  to  be  submitted  to  the  jury. 
Howell  V.  Listowcll  Rink,  etc.,  Co.,  13  Ont. 
Rep.  476. 

Tender  May  Be  Made  by  the  Purchaser  of  the 
Lease.  —  A  tender  by  the  purchaser  of  a  lease 
who  has  gone  into  possession  of  the  premises 
is  sufficient.    Lyon  v.  Houk,  9  Watts  (Pa.)  193. 

To  Whom  the  Tender  May  Be  Made.  —  If  the 
landlord  himself  docs  not  come  upon  the  land, 
but  sends  his  bailiff  to  make  distress,  a  tender 
of  the  rent  to  the  bailiff  is  sufficient.  Hatch  v. 
Hale,  15  O.  B.  10,  69  E.  C.  L.  10;  Howell  v. 
Listowell  Rink,  etc..  Co.,  13  Ont.  Rep.  476; 
Hilson  V.  Blain,  2  Bailey  L.  (S.  Car.)  168. 
See  also  Bennett  v.  Baycs,  5  H.  &  N.  391. 

Where  the  distrainer  has  authorized  his  wife 
to  act  for  him  in  such  cases,  a  tender  to  her 
will  suffice.  Browne  v.  Powcli.  4  Bing.  230, 
13  E.  C.  L.  410. 

But  in  the  case  of  beasts  damage  feasant 
the  tender  must  be  made  to  the  person  upon 
whose  lands  the  beasts  were  taken;  a  tender 
to  his  bailiff  will  not  suffice.  Pilkinijion's 
Case,  5  Coke  76;  Hilson  r'.  I'lain,  2  Bailey  L. 
(S.  Car.)  168. 

Where  the  Tender  Must  Be  Made.  —  I  n  A^cw 
York  it  has  been  held  tli.U  the  lender  need  not 
l)e  made  at  any  particular  place.  Hunter?'. 
Le  Conte,  6  Cow.  (N.  Y.)  728. 

But  in  South  Carolina  it  must  be  made  upon 
the  land.  Hilson  Blain,  2  Hailcv  L.  (S. 
Car.)  16S. 

In  Holt  T.  Miller,  (Tex.  Civ.  App.  1895)  32 
S.  W.  Rep.  823,  it  was  held  that  if  it  was  cus- 
tomary for  the  landlord  to  receive  icni  from 
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i^  By  Accord  and  Satisfaction.  —  An  accord  and  satisfaction  of  the 
rent  will  bar  the  right  to  distrain.* 

//.  Bv  Rescission  of  Contract. — After  a  contract  for  rent  has  been 
rescinded  by  a  decree  in  chancery  it  is  insufficient  to  sustain  a  distress  warrant.* 

/.  When  One  Distress  Bars  a  Second.  — A  landlord  cannot  distrain  a 
second  time  for  the  same  rent  when  he  might  have  levied  a  sufficient  distress 
at  first,*  or  having  levied  a  sufficient  distress  he  cannot  abandon  his  proceed- 
ings and  then  levy  a  second  distress.* 

First  Distress  Insufficient  by  Necessity  or  Mistake.  —  But  he  will  be  allowed  an 
additional  distress  if  sufficient  property  to  satisfy  the  amount  of  rent  due  was 
not  to  be  found  on  the  premises  at  the  time  of  making  the  first  distress,  or  if 
his  taking  an  insufficient  distress  at  first  arose  from  a  mistake  in  the  valuation 
of  the  goods  distrained.* 

Abandonment  at  Tenant's  Request,  —  A  second  distress  may  be  made  if  the  land- 
lord abandoned  his  first  distress  at  the  request  of  the  tenant.® 

J.  Distress  for  Rent  Not  Within  the  Statute  of  Limitations. — 
The  remedy  by' distress  for  rent  in.  arrear  is  not  within  the  statute  of 
limitations.' 

Effect  of  the  Death  of  the  Tenant.  —  The  right  to  distrain  is  not 
extinguished  by  the  death  of  the  tenant.  The  landlord  may  distrain  the 
goods  in  the  hands  of  the  executor  or  administrator.*    But  where  a  tenant 


his  tenants  at  a  certain  place,  it  was  incum- 
bent upon  a  tenant  to  tender  his  rent  at  that 
place. 

1.  Accord  and  Satisfaction  Bars  Distress.  — 

Oliver  7:  Phelps,  20  N.  J.  L.  180. 

2.  Rescission  of  Contract.  —  Roberts  v.  Ten- 
nell,  4  J.  J.  Marsh.  (Ky.)  161. 

3.  Two  Distresses  Cannot  Be  Made  for  Same 
Rent. —  Hutchins  Chambers,  i  Burr.  58q; 
Wallis  z'.  Savill,  2  Lutw.  1532;  Anonymous, 
Moo.  7;  Anonymous,  Cro.  Eliz.  13;  Dawson 
-■.  Cropp,  I  C.  13.  961,  50  E.  C.  L.  961;  Moun- 
son  z'.  Redshaw,  i  Saund.  201a,  note;  Quinn 
c'.  Wallace,  6  Whart.  (Pa.)  452. 

4.  Cannot  Abandon  First  Distress  and  Levy  An- 
other,—Smith  V.  Goodwin,  4  B.  &  Ad.  413,  24 
E.  C.  L.  89;  Bagge  v.  Mawby,  8  Exch.  641; 
Dawson  v.  Cropp,  I  C.  B.  961,  50  E.  C.  L. 
961;  Harris  t.  Wier,  2  Nova  Scotia  Dec.  466; 
May  V.  Severs,  24  U.  C.  C.  P.  396;  Lyness  v. 
Sifton,  13  U.  C.  C.  P.  19;  La  Vassaire  z'. 
Heron,  45  U.  C.  p.  B.  7;  Everett  v.  Neff,  28 
Md.  176. 

5.  Second  Distress  Allowed  Where  There  Was  In- 
sufficient Property  or  a  Mistake  in  Valuation,  — 

2  Black.  Com.  84;  Hutchins  v.  Chambers,  i 
Burr.  589;  Bagge  z'.  Mawby,  8  Exch.  641; 
Dawson  z/.  Cropp,  i  C.  B.  961,  50  E.  C.  L.  g6i; 
-Mounson  v.  Redshaw,  i  Saund.  201a,  note; 
Brooks  V.  Wilcox,  11  Gratt.  (Va.)  411. 

The  burden  of  proof  is  on  the  landlord  to 
show  that  the  first  distress  was  insufficient. 
Qainn  7'.  Wallace,  6  Whart.  (Pa.)  452. 

6.  Abandonment  of  Distress  at  Tenant's  Re- 
quest.—  Bagge  v.  Mawby,  8  Exch.  641;  Wol- 
laston  7'.  Stafford,  15  C.  B.  278,  80  E.  C.  L.  278. 

Illustrations.  —  Where  a  landlord  withdrew 
his  distress  at  the  request  of  the  tenant,  and 
under  an  arrangement  with  him  for  the  pay- 
ment of  the  rent,  and  the  tenant  did  not  com- 
ply with  the  terms  of  the  arrangement,  it  was 
held  that  the  landlord  might  distrain  again. 
Thwaitcs  f.  Wilding,  12  Q.  B.  Div.  4. 

Distress  for  Drainage  Rates.  —  The  same  prin- 
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ciple  is  applicable  to  distress  for  drainage 
rates.    Lee  v.  Cooke,  2  H.  &  N.  584. 

7.  Distress  Not  Affected  by  Statute  of  Limita- 
tions.—  Braithwaite  z'.  Cooksey,  1  H.  Bl.  465; 
JIx p.  Grove,  i  Atk.  104;  Longwell  v.  Ridinger, 
I  Gill  (Md.)  57;  Vechte  v.  Brownell,  8  Paige 
(N.  Y.)  212. 

There  is  no  fixed  period  after  which  a  per- 
son may  not  distrain  goods  on  the  premises 
for  rent  in  arrear.  Blake  v.  De  Liesseline,  4 
McCord  L.  (S.  Car.)  496. 

In  Kentucky  and  New  Jersey  a  landlord  must 
distrain  within  six  months  after  the  rent  be- 
comes due.  Petty  v.  Randolph,  85  Ky.  351; 
Loth  V.  Carty,  85  Ky.  591;  Bean  v.  Edge,  84 
N.  Y.  510. 

8.  Right  to  Distrain  Not  Extinguished  by  Death 
of  Tenant.  —  Bradby  on  Distresses  77;  biaith- 
waite  V.  Cooksey,  i  H.  Bl.  465;  McDonell  z\ 
Building,  etc.,  Assoc.,  10  Ont.  Rep.  580;  Mc- 
Laughlin V.  Riggs,  I  Cranch  (C.  C.)  410; 
Merkle  z\  O'Neal,  5  Blackf.  (Ind  )  289;  Long- 
well  V.  Ridinger,  i  Gill  (Md.)  57;  Keller  r. 
Weber,  27  Md.  660;  Hovey  v.  Smith,  i  Barb. 
(N.  Y.)  372. 

In  Illinois  a  distress  warrant  cannot  be 
issued  against  the  administrator  of  a  deceased 
tenant,  but  where  distress  proceedings  weie 
commenced  against  the  tenant  in  his  lifetime, 
they  may  be  continued  against  his  adminis- 
trator. Kern  v.  Noble,  57  111.  App.  27;  Rauh 
z'.  Ritchie,  i  111.  App.  188;  Lillard  v.  Noble, 
159  111.  311. 

In  Pennsylvania  the  goods  of  a  deceased 
lessee  are  not  liable  to  distress.  Mickle  v. 
Miles,  I  Grant's  Cas.  (Pa.)  320;  Stahlman's 
Estate,  26  Pittsb.  L.  J.  (Pa.)  113;  Hoskins  v. 
Houston,  4  Pa.  L.  J.  277;  Gandy  v.  Dickson, 
3  Pa.  Dist.  Rep.  411. 

In  Louisiana  the  landlord  does  not  lose  his 
right  of  pledge  by  the  death  of  the  tenant,  nor 
is  it  extinguished  by  the  curator's  removing 
the  property  subject  to  it.  Robinson  v. 
M'Cay,  8  Martin  N.  S.  (La.)  106. 
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dies  intestate  the  landlord  cannot  distrain  for  rent  before  administration  be 
granted.* 

/.  Effect  of  Taking  a  Note  or  Other  Security  for  the  Rent.  — 
The  taking  of  a  note,  bond,  or  other  security  by  a  landlord  from  a  tenant  for 
the  amount  of  rent  due,  without  an  agreement  that  it  shall  operate  as  satisfac- 
tion therefor,*  will  not  extinguish  the  right  of  distress.* 

Suspends  the  Eight  of  Distress.  —  But  taking  the  tenant's  note  will  suspend  the 
right  until  the  note  becomes  due  and  there  is  a  default  in  payment.^ 

After  the  Note  Becomes  Due  the  landlord  may  distrain  even  though  he  has  nego- 
tiated the  note,  provided  he  takes  it  up  at  maturity. '"^ 

Effect  of  a  Judgment  for  the  Rent.  —  The  right  of  distress  is  not  extinguished  by 
a  recovery  on  a  covenant  for  the  payment  of  rent,  where  the  judgment  remains 
unsatisfied.®  The  judgment  can  only  be  considered  as  additional  security, 
and  not  as  a  satisfaction  for  the  rent.' 

in.  Effect  of  a  Set-off.  —  At  common  law,  in  the  absence  of  a  special 


Tenancy  at  Will.  —  In  the  case  of  a  tenancy 
at  will  it  has  been  held  that  the  landlord  can- 
not distrain  after  the  death  of  the  tenant. 
Turner  v.  Barnes,  2  B.  &  S.  435,  110  E.  C.  L. 
435- 

1.  Distress  Cannot  Be  Hade  until  Administration 
Is  Granted.  —  Hughs  v.  Sebre,  2  A.  K.  Marsh. 
(Ky.)  227;  Hovey     Smith,  i  Barb.  (N.  Y.)  372. 

But  in  Maryland  the  landlord  may  distrain 
before  administration  is  granted.  Keller  v. 
Weber,  27  Md.  660. 

Waiver  of  Bight.  —  The  landlord,  by  accept- 
ing the  office  of  administrator  of  his  tenant, 
waives  his  right  to  distrain.  Hovey  v.  Smith, 
I  Barb.  (N.  Y.)  372. 

Sequestrator  of  a  Life  Estate  cannot  distrain  for 
rent  after  death  of  the  tenant  for  life.  Herbst 
V.  Hodgson,  23  Pittsb.  L.  J.  l?2. 

2.  Substitution  of  Promissory  Note  for  Bent.  — 
In  Warren  r.  Forney,  13  S.  &  R.  (Pa.)  52,  it 
was  held  that  if  the  landlord  to  whom  a  share 
of  the  produce  is  reserved  and  due  substitutes 
for  it  a  promissory  note  of  the  tenant  for  a 
certain  sum  of  monej',  he  has  no  right  to  dis- 
train for  such  money. 

Acceptance  of  Drafts  as  Payment  of  Bent.  — 
Where  a  landlord  accepted  drafts  as  payment 
of  rent  it  was  held  that  he  thereby  lost  his 
right  to  distrain.  Riddlesburg  Coal,  etc., 
Co.'s  Appeal,  114  Pa.  St.  58. 

But  the  acceptance  of  an  order  for  the 
amount  of  rent  due,  drawn  on  a  person  not  in 
funds,  and  giving  a  receipt  in  full  for  the 
same,  will  not  extinguish  the  right  to  distrain. 
Printems  v.  Helfried,  i  Nott  <S:  M.  (S.  Car.) 

3.  Right  of  Distress  Not  Extinguished  by  Tak- 
ing a  Note  or  Other  Security  —  /■'.tiglnnd.  —  i  I  ar- 
ris V.  Shipway,  Builer's  N.  P.  iS2a/  Ewer  t. 
Clifton,  Builer's  N.  P.  182^7/  Davis  v.  Gyde,  2 
Ad.  &  El.  623,  29  E.  C.  L.  i(>(>;  Fleming  t. 
Emuss,  I  Price  386. 

Cnnadii.  —  Hope  -■.  White,  17  U.  C.  C.  P.  52. 

FH'uioi^.  — -Cunnea  7/.  Williams,  ii  111.  App. 
72;  O'Hara  v.  Jones,  46  III.  288. 

Mnrvlaiiii.  —  Woldamot  v.  Bruner,  4  Har.  & 
M.  (Md.)  70,  89. 

Ufw  York.  —  Lewis  t.  Lozee,  3  Wend.  (N. 
Y.)  79. 

Pfniisylvania.  —  Snyder  7'.  Kunkleman,  3  P. 
&  W.  (Pa.)  487;  Loux  Fox,  171  I'a.  St.  68; 
Wyke  ■■.  Wilson,  173  Pa.  St.  12. 


South  Carolina.  —  Fiske  v.  ludge,  2  Spears 
L.  (S.  Car.)  436;  Bailey  v.  Wright,  3  McCord 
L.  (S.  Car.)  484:  Price  v.  Limehouse,  4  Mc- 
Cord L.  (S.  Car.)  544. 

Virginia.  —  Smith  v.  Ambler,  I  Munf.  (\'a.) 
599- 

See  also  Hammond  -■.  Will,  60  III.  404. 

Bight  to  Distrain  Not  Waived  by  Taking  Note 
and  Chattel  Mortgage  for  Bent  Due.  —  Talcing  a 
promissory  note  for  rent  due,  and  a  chattel 
mortgage  to  secure  its  payment,  does  not 
operate  as  a  waiver  of  the  right  to  enforce 
payment  by  distress.  Atkins  v.  Byrnes,  71 
III.  326;  Lofsky  '■.  Maujer,  3  Sandf.  Ch.  (N. 
Y.)  6g. 

4.  Taking  the  Tenant's  Note  Suspends  the  Bight 
of  Distress.  —  Giles  v.  Ebsworth,  10  Md.  37,3; 
Fiske  V.  Judge,  2  Spears  L.  (S.  Car.)  436;  Fife 
-■.  Irving,  r  Rich.  L.  (S.  Car.)  226;  Hornbrooks 
7'.  Lucas,  24  W.  Va.  403,  49  Am.  Rep.  277. 

In  F.iiglattd  it  has  been  held  otherwise  un- 
less there  is  an  agreement  to  that  effect. 
Davis  Gyde,  2  Ad.  &  El.  623,  29  E.  C.  L. 
166. 

But  in  Palmer  -■.  Bramlcy.  (1895)  2  Q.  B. 
405,  it  was  held  that  the  fact  of  a  landlord  tak- 
ing a  bill  of  exchange  from  his  tenant  for  rent 
due  is  some  evidence  of  an  agreement  by  the 
landlord  to  suspend  his  remedy  by  distress 
during  the  currency  of  the  bill. 

6.  Giles  V.  Ebsworth,  10  Md.  333. 

6.  Judgment  Does  Not  Extinguish  the  Bight  of 
Distress.  —  Chipman  -'.  Martin,  13  Johns.  (N. 
Y.)  240:  Snyder  v.  Kunkleman,  3  P.  &  W. 
(Pa.)  487;  Bantleon  v.  Smith,  2  Binn.  (Pa.)  146, 
4  Am.  Dec.  430;  Shetslinc  v.  Kecmle.  i 
Ashm.  (Pa.)  29. 

7.  Snyder  v.  Kunkleman,  3  P.  i<t  \V.  (Pa.) 
490. 

Where  a  lenani,  at  the  lime  of  receiving  his 
lease,  executed  a  bond  and  warrant  of  attor- 
ney as  collateral  security  for  the  rent,  on  which 
judgment  was  afterwards  entered  up,  it  was 
held  not  to  he  an  extinguishment  of  the  land- 
lord's remedy  by  distress.  Bates  -'.  Kellis,  5 
Hill  (\.  v.)  f,si. 

Effect  of  Judgment  After  Distress.  —  Bui  it  was 
held  that  a  landlord  waives  his  lien  on  prop- 
erly seized  on  a  distress  warrant  by  proceeding 
thereafter  to  take  out  a  personal  judgment 
against  the  tenant  without  foreclosing  his  lion. 
Wise  V.  Old,  57  Tex.  514. 
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agreement  the  right  of  distress  cannot  be  avoided  by  a  set-off.* 

6.  Who  Is  Entitled  to  the  Remedy,  and  Who  May  Execute  It  — a.  The  Land- 
lord OK  liis  Agent. — The  landlord  may  distrain  in  person,*  or  he  may 
employ  an  agent  or  bailiff  to  make  the  distress.*  But  when  the  distress  is 
made  by  an  agent  it  must  be  made  in  the  name  of  the  person  entitled  to 
receive  the  rent.'* 


1.  Right  of  Distress  Cannot  Be  Avoided  by  Set- 
off. -  W'illsoii  zi.  Uavciipori,  5  C.  &  P.  531,  24 
E.  C  L.  442;  Pratt  v.  Keith,  10  Jur.  N.  S  305; 
T.j.varow  v.  Benson,  3  Madd.  203;  Stubbs  v. 
Parsons,  3  B.  &  Aid.  516,  5  E.  C.  L.  362;  Saps- 
ford  V.  Fletcher,  4  T.  R.  51 1 ;  Millmine  v. 
Hart,  4  U.  C.  Q.  B.  525. 

In  Illinois  it  has  been  held  that  damages 
groiviiig  out  of  a  breach  of  the  terms  of  the 
lease  by  the  landlord  may  be  recouped.  Lynch 
V.  Baldwin,  69  111.  2io. 

And  where  such  damages  are  equal  to  or 
greater  than  the  amount  of  rent  due,  the  dis- 
tress may  be  defeated  altogether.  Lindley  v. 
Miller,  67  111.  244. 

In  Georgia  it  has  been  held  that  a  plea  of 
set-off  alleging  against  the  plaintiff  in  a  dis- 
tress warrant  items  of  indebtedness  entirely 
independent  of,  and  disconnected  with,  the 
rent  contract  is  not  allowable.  But  the  de- 
fendant, after  arresting  the  proceeding  of  a 
levy  of  the  distress  warrant,  as  the  statute 
,  prescribes,  may,  on  the  trial  of  the  issue  thus 
formed,  prove  by  way  of  recoupment  against 
the  plaintiff's  demand  damages  resulting  from 
a  breach  by  the  plaintiff  of  his  own  stipula- 
tions in  the  rent  contract,  or  from  his  failure 
to  perform  some  legal  obligation  growing  out 
of  the  lease.  McMahan  v.  Tyson,  23  Ga.  43; 
Guthman  v.  Castleberry,  48  Ga.  172,  49  Ga. 
272;  Rountree  v.  Rutherford,  65  Ga.  444; 
Drake  v.  Dawson,  66  Ga.  174;  Jones  v.  Find- 
ley,  84  Ga.  52;  Johnston  v.  Patterson,  86  Ga. 
725- 

Tenant  Holding  Land  Subject  to  Rent  Due  a 
Superior  Landlord.  —  Where  a  tenant  holds  land 
subject  to  rent  due  to  a  superior  landlord,  and 
is,  therefore,  liable  to  a  distress  by  that  supe- 
rior landlord,  he  may  pay  it,  and  in  case  of  a 
distress  by  his  immediate  lessor,  may  claim  to 
have  it  allowed  as  a  payment  to  such  lessor. 
Taylor  v.  Zamira,  6  Taunt.  524,  i  E.  C.  L.  472; 
Sapsford  v.  Fletcher,  4  T.  R.  511;  Bayley,  J., 
in  Stubbs  v.  Parsons,  3  B.  &  Aid.  516,  5  E.  C. 
L.  362. 

And  if  a  Tenant  Pays  a  Land  Tax  he  may  de- 
duct it  out  of  the  rent  which  has  then  accrued 
or  is  then  accruing,  but  if  he  parts  with  the 
rent  without  making  the  deduction  he  cannot 
afterwards  deduct  the  amount  of  the  tax  from 
the  rent  subsequently  falling  due.  Stubbs  z/. 
Parsons,  3  B.  &  Aid.  516,  5  E.  C.  L.  362. 

Where  One  Owning  Land  Subjeet  to  a  Ground 
Rent  pays  taxes  assessed  upon  the  land,  he  is 
not  entitled  on  a  distress  for  the  ground  rent 
to  a  deduction  of  the  amount  paid  from  the 
rent  in  arrear.  Franciscus  v.  Reigart,  4  Watts 
(Pa.)  98,  477- 

Where  There  Is  an  Agreement  that  Work  May 
Be  Charged  Against  the  Rent.  —  In  case  of  a  dis- 
tress, though  work  done  upon  the  premises 
demised  may  be  set  up  as  payment  for  rent  if 
there  is  an  express  agreement  to  that  effect  in 
the  lease,  yet  it  cannot  be  so  set  up  until  the 


work  has  oeen  entirely  completed.  Millmine  v. 
Hart,  4  U.  C.  Q.  B.  525. 

2.  The  Landlord  May  Distrain  in  Person.  — 

Blanchard  v.  Raines.  20  Fla.  474;  Wells  v. 
Hornish,  3  P.  &  W.  (Pa.)  30;  Smith  t'.  Ambler, 
I  Munf.  (Va.)  596. 

A  tenant  may  distrain  against  his  under- 
tenant    Harrison  v.  Guill,  46  Ga.  427. 

3.  Distress  May  Be  Made  by  a  Bailiff. —  Cramer 
V.  Mott,  L.  R.  5  y.  B.  357;  Blanchard  v. 
Raines,  20  Fla.  474;  Myers  v.  Smith,  27  Md. 
91;  Jean  v.  Spurrier,  35  Md.  110;  Wells  v. 
Hornish,  3  P.  &  W.  (Pa.)  33;  Ferguson  v. 
Moore,  2  Wash.  (Va.)  54;  Smith  v.  Ambler,  i 
Munf.  (Va.)  596.  See  also  Chicago,  etc.,  Oil, 
etc.,  Co.  V.  Barnes,  62  Pa.  St.  445;  Ewing  v. 
Vanardsdall,  i  S.  &  R.  (Pa.)  370. 

Board  of  Supervisors  of  a  County.  —  The  board 
of  supervisors  of  a  county  may  distrain  for 
rent  due  the  county.  Lewis  v.  Washington 
County,  62  Miss.  160. 

Parol  or  Implied  Authority.  —  Parol  authority 
is  sufficient  to  authorize  an  agent  to  distrain. 
Lambson  v.  Matthew,  5  Harr.  (Del.)  28;  Bige- 
low  V.  Judson,  19  Wend.  (N.  Y.)  229;  Franciscus 
V.  Reigart,  4  Watts  (Pa.)  98;  Jones  v.  Gun- 
drim,  3  W.  &  S.  (Pa.)  531;  Furbush  v.  Chap- 
pell,  105  Pa.  St.  187.  Or  authority  may  be 
inferred  from  circumstances.  Trent  v.  Hunt, 
9  Exch.  14. 

Authorities  Construed.  —  Authority  from  a 
landlord  to  his  agent  "  to  receive  tenants  for 
[the  property],  receive  rents,  make  contracts 
for  (and  pay  off  same),  repairs,  etc.,"  does  not 
authorize  the  agent  to  take  out  and  levy  a  dis- 
tress warrant.  Fishburne  v.  Engledove,  91 
Va.  548. 

An  authority  to  a  tenant  to  pay  rent  to  a 
third  person  does  not  entitle  that  person  to  dis- 
train, although  he  receives  the  rents  for  his 
own  benefit.  Ward  v.  Shew,  9  Bing.  608,  23 
E.  C.  L.  396. 

4.  Agent  Must  Distrain  in  Name  of  Principal.  — 
Swearingen  v.  Magruder,  4  Har.  &  M.  (Md.) 
347- 

But  in  England  it  has  been  held  that  if  a  per- 
son having  authority  to  distrain  for  rent  due 
to  another  says  at  the  time  that  he  distrains 
for  rent  due  to  himself,  he  may,  nevertheless, 
justify  as  bailiff  of  the  other.  Trent  v.  Hunt, 
9  Exch.  14;  Wootley  v.  Gregory,  2  Y.  &  J.  536. 

Ratification.  —  A  distress  made  in  the  name 
of  the  landlord,  even  if  made  without  pre- 
cedent authority,  is  validated  by  his  subse- 
quent adoption.  Anonymous,  Godbolt's  Rep. 
109;  Potter  V.  North,  i  Saund.  347^^,  note  4; 
Duncan  v.  Meikleham,  3  C.  &  P.  172,  14  E.  C. 
L.  257;  Trevillian  v.  Pine,  11  Mod.  112;  Jean 
V.  Spurrier,  35  Md.  no;  Bigelow  Judson,  19 
Wend.  (N.  Y.)  229. 

In  Canada,  where  a  distress  for  the  benefit 
of  his  principal  was  made  by  an  agent  in  his 
own  name  instead  of  his  principal's,  and  was 
subsequently  ratified  by  the  principal,  it  was 
3  Volume  IX. 


SistreBB  for  Bent. 


DISTRESS. 


Who  Is  Entitled  to  tke  Bemedj. 


Distress  by  a  Public  OflBcer.  —  Under  the  statutes  of  several  of  the  states  a  land- 
lord cannot  execute  his  own  distress.  These  statutes  generally  provide  that 
the  distress  shall  be  made  by  a  public  officer.* 

b.  Joint  Tenants  and  Tenants  in  Common. —  One  of  several  Joint  Tenants 
may,  without  the  assent  of  his  cotenants,  distrain  alone  for  the  whole  rent,^ 
or  appoint  a  bailiff  to  distrain  for  such  rent.^ 

A  Tenant  in  Common  may  distrain  for  his  share  of  the  rent.*  And  such  tenants 
should  distrain  severally,  but  if  they  join  in  distraining  it  is,  in  those  stales 
where  the  statute  li  Geo.  II.,  c.  19,  is  in  force,  an  irregularity  cured  by  the 
terms  of  that  statute.* 

c.  Husband  and  Wife. — A  husband  may  distrain  for  rent  due  to  his 
wife,®  and  a  widow  may  distrain  for  her  dower.' 

d.  Executors,  Administrators,  Heirs,  and  Devisees. —  The  executor 
or  administrator  of  a  lessor  may  distrain  for  arrears  of  rent  due  at  the  time  of 
the  lessor's  death  in  all  cases  where  the  lessor  himself  could  have  distrained 
before  his  death.**  But  only  the  heir  or  devisee  can  distrain  for  rent  which 
accrues  after  the  death  of  the  testator  or  intestate.-' 


held  to  be  legal.  Grant  jv.  McMillan,  10  U.  C. 
C.  P.  536. 

But  on  the  other  hand  it  was  held  that  ".vhere 
a  party  having  no  authority  from  the  landlord 
assumes  to  act  as  principal  in  making  a  dis- 
tress for  rent,  he  cannot  afterwards  justify  as 
bailiff  on  the  subsequent  confirmation  of  the 
party  entitled  to  the  rent.  Lambert  v.  Marsh, 
2  U.  C.  Q.  B.  39. 

1.  Statutes  Requiring  Distress  to  Be  Levied  by 
Officer.  —  See  Scruggs  v.  Gibson,  40  Ga.  5x9; 
Flury  V.  Grimes,  52  Ga.  341;  Jones  v.  Wylie, 
82  Ga.  745;  Almand  v.  Scotl,  83  Ga.  402; 
Harris  v.  M'Faddin,  2  Bhickf.  (Ind.)  71 ;  Harris 
V.  Boggs,  5  Blackf.  (Ind.)  489;  Roberts  v. 
Tennell,  4  Litt.  (Ky.)  286;  Giles  v.  Ebsworth, 
10  Md.  333. 

This  was  the  rule  in  Ne7u  York  before  dis- 
tress for  rent  was  abolished  by  statute.  Lord 
V.  Brown,  5  Den.  (N.  Y.)  345;  Moulton  v. 
Norton,  5  Barb.  (N.  Y.)  286;  Christman  v. 
Floyd,  g  Wend.  (N.  Y.)  340;  Van  Rensselaer 
z/.  Quackenboss,  17  Wend.  (N.  Y.)  39;  Webber  z/. 
Shearman,  6  Hill  (N.  Y.)  20. 

Limit  of  Officer's  Authority.  —  Where  a  distress 
is  made  by  a  public  officer  he  acts,  not  in  his 
capacity  as  a  public  officer,  but  as  a  private 
bailiff  of  the  landlord,  and  can  justify  only 
where  the  landlord  could  justify.  Moulton  v. 
Norton,  5  Barb.  (N.  Y.)  286  \disapprovin:^  Van 
Rensselaer  v.  Quackenboss,  17  Wend.  (N.  Y.) 
34];  Webber  v.  Shearman,  6  Hill  (N.  Y.)  20; 
Lord  V.  Brown,  5  Den.  (N.  Y.)  345;  Murphy  v. 
Chase,  103  Pa.  St.  260. 

Deputy. — If  a  distress  warrant  is  directed  to 
an  officer  of  the  law  his  deputy  may  execute 
it.  Giles  'J.  Ebsworth,  10  Md.  333;  Myers  v. 
Smith,  27  Md.  qi- 

2.  Joint  Tenants.  —  Pullcn  v.  Palmer,  3  Salk. 
207;  Page  V.  Sitdman,  Carth.  364;  Leigh  v. 
Shepherd,  2  Brod.  &  B.  465,  6  E.  C.  L.  230. 

3.  Robinson  v.  Hofman,  4  Bing.  562,  15  E. 
C.  L.  73. 

4.  Tenants  in  Common.  —  Rivis  v.  Watson,  5 
M.  iS:  W.  255;  Whitley  V.  Roberts,  i  McClcl. 
&  Y.  107;  De  Coursey  v.  Guarantee  Trust,  etc., 
Deposit  Co.,  81  Pa.  St.  217. 

6.  Dutcher  v.  Culver,  24  Minn.  584.  Sec 
also  Jones  v.  Gundrim,  3  W.  &  S.  (Pa.)  531. 
If  a  terre-tenant  holding  under  two  tenants 
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in  common  pays  the  whole  rent  to  one  after  no- 
tice from  the  other  not  to  pay  it,  the  ether 
tenant  in  common  may  distrain  for  his  share. 
Harrison  v.  Barnby,  5  T.  R.  246. 

Where  the  lessee  of  two  tenants  in  common 
assigns  his  lease  to  one  of  them,  the  other  ten- 
ant in  common  may  distrain  upon  his  cotcnant. 
Snelgar  v.  Henston,  Cro.  Jac.  611. 

6.  Husband  May  Distrain.  —  Pullen  v.  Palmer, 
3  Salk.  207. 

7.  Widow   May  Distrain   for  Her  Bower.  — 

Murphy  -■.  Borland,  92  Pa.  St.  86. 

8.  Executor  or  Administrator  May  Distrain  for 
Kent  Accruing  Before  Lessor's  Death.  —  3  Kmi's 
Com.  464;  Co.  Liu.  162/',-  Duppa  v.  ^!ayo, 
I  Saund.  287;  Wright  v.  Williams,  5  Cow.  (N. 
Y.)  501;  Gandy  7/.  Dickson,  3  Pa.  Dist.  Rep. 
411;  Hoskins  v.  Houston,  4  Pa.  L.  J.  277. 

But  in  South  Carolina  executors  and  adminis- 
trators cannot  distrain  for  rent  due  at  llie  tin  c 
of  the  death  of  their  testators  or  inn  states. 
Bagwell  V.  Jamison,  Cheves  L.  (S.  Car.)  249. 
But  see  Reid  v.  Stoney,  i  Strobh.  L.  (S.  Cat.) 
182. 

Executor  Can  Eatify  Distress  Made  by  Teststor's 
Bailiff.  —  An  executor  can  lalify  a  (is-mss 
made  by  his  testator's  bailiff  after  the  d< ;  ih  (  f 
the  testator.  Whitehead  v.  Taylor,  lo  Ad.  & 
El.  210,  37  E.  C.  L.  95. 

After  the  death  of  the  landlord  a  levy  cannot 
be  made  under  a  distress  warrant  issv.ed  by 
him  before  his  death.  Bagwell  v.  Jan  lFcn, 
Cheves  L.  (S.  Car.)  249. 

0.  Heir  or  Devisee  Must  Distrain  When  Pent  Ac- 
crues After  Lessor's  Death.  —  3  Ktni'^  C  (  m,  ^(4  ; 
Nicho'.l  V.  Cotter,  5  U.  C.  Q.  B.  564;  ^  (Cil- 
lick  V.  McAllister,  10  111.  App.  40:  Green  v. 
Massie,  13  111.  363;  Sherman  v.  Dutch,  16  111. 
283;  Wright  V.  Williams,  5  Cow.  (N.  Y.)  501; 
Vechte  v.  Brownell,  8  Paige  (N.  Y.)  212;  Van 
Rensselaer  z/.  Read,  26  N.  Y.  564;  Lewis's  Ap- 
peal. 66  Pa.  St.  312. 

Heir  Can  Distrain  Only  Where  He  Derives  Title 
Directly  from  Intestate.  —  Land  was  conveyed  to 
a  trusifc  with  directions  tf)  pay  the  rent  lo 
G.  for  life,  and  at  her  death  convey  the  fee 
to  her  heirs.  G.  demised  to  the  appellant  and 
died,  and  the  trustee  conveyed  to  the  appellees, 
who  were  her  heirs.  Upon  the  appellees'  dis- 
training for  rent  it  was  held  that  the  reh.tion  of 
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e'.  Guardians.  —  A  guardian  may  distrain  for  arrears  of  rent  due  his  ward.* 

/.  Receivers.  —  A  receiver  in  chancery  has  a  right  to  distrain  for  rent 
without  any  special  authority  from  the  court  for  that  purpose.^ 

^.  Assignees  and  Purchasers.  —  The  assignee  of  the  lessor  may  dis- 
train,^ and  so  may  one  who  purchases  the  demised  premises  at  a  sheriff's  sale.* 

//.  Mortgagors  and  Mortgagees  —  Lease  Prior  to  Mortgage.  —  A  mortgagee, 
after  giving  notice  of  the  mortgage  to  the  tenant  in  possession  under  a  lease 
prior  to  the  mortgage,  is  entitled  to  the  rent  in  arrear  at  the  time  of  the  notice, 
as  well  as  to  what  accrues  afterwards,  and  he  may  distrain  for  it.*  Until  such 
notice  the  mortgagor  may  distrain  in  the  mortgagee's  name.® 


landlord  and  tenant  did  not  exist  between  ap- 
pellees and  appellant,  and  they  could  not  dis- 
train.   Murr  v.  Glover,  34  III.  App.  373. 

Title  Derived  from  Informal  Partition  Will  Not 
Authorize  Distress.  —  One  whose  only  title  to  a 
testator's  estate  is  derived  from  an  informal 
partition  of  the  estate,  unaffirmed  by  the  court 
of  equity,  cannot  distrain  for  rent  due  the 
estate.  Reid  v.  Stoney,  i  Strobh.  L.  (S.  Car.) 
182. 

1.  Guardian  May  Distrain.  —  Weltner's  Appeal, 
63  Pa.  St.  302. 

2.  Receiver  in  Chancery  May  Distrain  Without 
Authority  from  Court.  —  Bennett  Robins,  5  C. 
&  P.  379,  24  E.  C.  L.  369;  Pitt  I'.  Snowden,  3 
Atk.  750;  Brandon  v.  Brandon,  5  Madd.  473; 
Dancer  v.  Hastings,  4  Bing.  2,  13  E.  C.  L.  319. 

A  receiver  appointed  by  agreement  of  the 
parties  may  distrain.  Jolly  v.  Arbuthnot,  4 
De  G.  &  J.  224. 

"  If  There  Should  Be  Any  Doubt  Who  Had  a 
Legal  Right  to  the  Bent,  then  the  receiver,  as 
he  must  distrain  in  the  name  of  the  person 
who  has  that  right,  would  very  properly  make 
an  application  to  the  court  for  an  order." 
Lord  Hardwicke  in  Pitt  v.  Snowden,  3  Atk. 
750.  See  also  Hughes  v.  Hughes,  3  Bro.  C. 
C.  87. 

No  Notice  of  Application  Need  Be  Given  to  Ten- 
ant. —  Where  the  receiver  applies  to  the  court 
for  an  order  to  distrain,  no  notice  of  the  appli- 
cation need  be  given  to  the  tenant.  Paxton  v. 
Dryden,  6  Ont.  Pr.  Rep.  127. 

3.  Assignee  May  Distrain.  —  Van  Rensselaer 
7/.  Read,  26  N.  Y.  564;  Chicago,  etc..  Oil,  etc., 
Co.  V.  Barnes,  62  Pa.  St.  445;  Kost  v.  Theis, 
(Pa.  1888)  12  Atl.  Rep.  262. 

Attornment  Not  Necessary.  —  Attornment  by 
the  tenant  has  been  held  not  necessary  to  en- 
title the  assignee  to  distrain.  Van  Rensselaer 
v.  Read,  26  N.  Y.  564. 

In  Walker  v.  McDonald,  28  111.  App.  643, 
the  court  refused  to  decide  this  question,  but 
held  that  the  tenant  having  paid  a  portion  of 
the  rent  to  the  assignee  was  a  sufficient  attorn- 
ment, and  the  assignee  was  entitled  to  dis- 
train. 

In  South  Carolina,  on  the  other  hand,  it  has 
been  held  that  the  assignee  of  the  landlord  can- 
not distrain  for  rent  accruing  after  the  assign- 
ment unless  the  tenant  has  attorned  to  him. 
Stewart  v.  Gregg,  42  S.  Car.  392. 

Bight  to  Distrain  Passes  with  Delivery  of  Deed. 
—  The  right  to  distrain  passes  only  with  the 
delivery  of  the  deed,  notwithstanding  an  agree- 
ment that  the  deed  should  take  effect  from  a 
date  anterior  to  its  delivery.  McKenzie  v. 
Roper,  2  Strobh.  L.  (S.  Car.)  306. 
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Lease  or  Land  Must  Be  Included  in  Assignment. 

—  In  order  to  confer  upon  the  assignee  of  a 
landlord  a  right  to  distrain,  the  lease  or  land 
should  be  included  in  the  assignment;  a  mere 
transfer  of  the  rent  does  not  carry  with  it  the 
remedy  by  distress.  In  re  Russell,  29  Ch. 
Div.  254;  Slocum  v.  Clark,  2  Hill  (N.  Y.)  475; 
Hoskins  v.  Houston,  4  Pa.  L.  J.  277.  But  see 
Hope  V.  White,  17  U.  C.  C.  P.  52,  19  U.  C.  C. 
P.  479,  affirming  18  U.  C.  C.  P.  430. 

Under  the  Georgia  statute  a  person  to  whom 
the  landlord  has  assigned  his  lien  for  rent  may 
recover  the  rent  by  distress.  Lathrop  z'. 
Clewis,  63  Ga.  282;  McCulloch  v.  Good,  63 
Ga.  519. 

But  a  mere  transfer,  before  the  lien  is  com- 
plete, of  a  note  given  for  the  rent  is  not  an 
assignment  of  the  lien,  and  the  transferee  is 
not  entitled  to  the  remedy.  Lathrop  v.  Clewis, 
63  Ga.  282.  See  also  Scott  v.  Berry,  46  Ga. 
394- 

A  landlord  who  negotiates  a  rent  note  by  an 
indorsement  which  states  that  he  shall  collect 
the  rents  and  pay  them  to  the  transferee  does 
not  thereby  divest  himself  of  the  right  to  dis- 
train.   Bolton  V.  Duncan,  61  Ga.  103. 

Assignee  for  Value  of  the  Right  to  Let  and  Col- 
lect Rent.  —  Where  the  proprietor  of  a  farm 
vests  in  an  assignee  for  value  the  right  to  let 
the  farm  and  collect  the  rent  arising  out  of  it, 
the  assignee  may  distrain  for  such  rent. 
Keaton      Tift,  56  Ga.  446. 

A  Bent-charge  may  be  divided  by  will  or  deed 
so  as  to  make  the  tenant  liable,  without  attorn- 
ment, for  several  distresses.  Rivisj-.  Watson, 
5  M.  &  W.  255;  Farley  v.  Craig,  11  N.  J.  L. 
262;  De  Coursey  v.  Guarantee  Trust,  etc..  De- 
posit Co.,  81  Pa.  St.  217.  See  also  Ards  v. 
Watkin,  Cro.  Eliz.  637,  651;  Wotton  Shirt, 
Cro.  Eliz.  742;  Colborne  v.  Wright,  2  Lev.  239; 
Ryerson  v.  Quackenbush,  26  N.  J.  L.  236. 

4.  Purchaser  at  Sheriffs  Sale  May  Distrain.  — 
Stayton  v.  Morris,  4  Harr.  (Del.)  224;  Baker 
V.  Burton,  3  Houst.  (Del.)  10;  Hoskins 
Houston,  4  Pa.  L.  J.  277. 

In  Reed  v.  Bartlett,  9  111.  App.  267,  it  was 
held  that  attornment  was  necessary  to  entitle 
the  purchaser  at  a  foreclosure  sale  to  distrain. 

5.  Under  Lease  Prior  to  Mortgage,  Mortgagee 
May  Distrain  After  Notice.  —  Moss  v.  Gallimore, 
I  Doug.  279,  I  Smith's  L.  Cas.  627;  King  v, 
Housatonic  R.  Co.,  45  Conn.  226;  Souders  7'. 
Vansickle,  8  N.  J.  L.  313. 

6.  Until  Notice  Mortgagor  May  Distrain.  — 
Trent  v.  Hunt,  g  Exch.  14;  Snell  r.  Finch,  13 
C.  B.  N.  S.  651,  106  E.  C.  L.  651.  See  also 
Willes,  J.,  in  Delaney  v.  Fo.x,  2  C.  B.  N.  S. 
768,  89  E.  C.  L.  768;  Willes,  J.,  in  Cathedral 
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But  Where  a  Lease  Is  Made  by  a  Mortgagor  Subsequently  to  the  Mortgage  the  mortgagee 
cannot  distrain,'  unless  he  has  accepted  rent  from  the  tenant  or  has  given  him 
notice  to  pay  rent  and  the  tenant  has  acquiesced.*  And  until  the  mortgagee 
intervenes  the  mortgagor  is  entitled  to  receive  the  rent  for  his  own  use  and  to 
distrain  for  it  in  his  own  name.* 

Where  Mortgagor  Attorns  as  Tenant  to  Mortgagee.  —  In  England  and  Canada^  where 
a  mortgagor  attorns  as  tenant  to  the  mortgagee  the  relation  of  landlord  and 
tenant  is  established  between  them,  and  the  mortgagee  may  distrain  for  rent 
in  arrear.* 

6.  When  a  Distress  May  Be  Made  —  With  Reference  to  the  Term.  —  At  common 
law  a  tenant  was  exempt  frcnn  distress  after  his  term  had  expired. 

Statute  Allowing  Distress  After  Term  Expired.  —  But  by  the  statute  of  8  Anne,  C. 
14,  §§  6,  7,  it  was  declared  that  a  distress  might  be  made  within  six  months 
after  the  end  of  the  term,  provided  it  was  made  during  the  continuation  of  the 
landlord's  title  or  interest  and  during  the  possession  of  the  tenant.  This 
statute  is  in  force  in  some  of  the  United  States,  and  in  others  substantially 
similar  statutes  have  been  enacted.® 


Church  of  Christ  v.  Buckingham,  17  C.  B.  N. 
S.  391,  112  E.  C.  L.  391. 

1.  Under  Lease  Subsequent  to  Mortgage,  Mort- 
gagee Cannot  Distrain.  —  Lambert  7\  .Marsh,  2 
U.  C.  Q.  B.  39;  Souders  v.  Vansickle,  8  N.  J. 
L.  313;  M'Kircher  -'.  Hawley,  16  Johns.  (N. 
V.)  2S9. 

2.  Where  Mortgagee  Receives  Rent  He  May 
Distrain.  —  Rogers  r  .  Humphreys,  4  Ad.  &  El. 
299,  31  E.  C.  L.  72;  Lambert  -•.  Marsh,  2  U. 
C.  Q.  B.  39.  See  also  Magill  v.  Hinsdale,  6 
Conn.  464,  16  Am.  Dec.  70. 

Upon  mere  notice  without  acquiescence  by 
the  tenant  the  mortgagee  is  not  entitled  to  dis- 
train. Evans  v.  Elliot,  9  Ad.  &  El.  342,  36  E. 
C.  L.  159. 

Mortgagee  Directing  Tenant  to  Pay  Rent  to  Mort- 
gagor,—  The  mortgagee,  after  receiving  rent, 
may  lose  his  right  to  distrain  by  directing  the 
tenant  to  pay  rent  to  the  mortgagor,  and  by 
the  tenant's  doing  so.  Lambert  Marsh,  2 
V.  C.  Q.  B.  39. 

3.  Until  Intervention  by  Mortgagee,  Mortgagor 
May  Distrain.  —  'Irent  v.  Hunt,  9  l-^xcli.  22. 
See  also  Raed  7\  Kitchen,  (Pa.  1853)  i  .\ni. 
Law  Reg.  635. 

4.  Where  Mortgagor  Attorns  to  Mortgagee, 
Mortgagee  May  Distrain. -- Jolly  v.  Arbuthnot, 
4  I)e  (j.  &  |.  224;  llampson  v.  Fellows,  L.  R.  6 
Eq.  575;  West  v.  Fritche,  3  Exch.  216:  Pin- 
horn  V.  Souster,  8  Exch.  763;  Ex  p.  Jackson, 
14  Ch.  Div.  725;  Jn  re  Stockton  Iron  Furnace 
Co.,  10  Ch.  Div.  335;  Ex  p.  Parke,  L.  R.  18 
Eq.  381;  Morton  v.  Woods,  L.  R.  4  Q.  B.  293; 
Kearsley  v.  Philips,  11  Q.  B.  Div.  621;  Royal 
Canadian  Bank  v.  Kelly,  19  U.  C.  C.  P.  196; 
McDonell  v.  Building,  etc.,  Assoc.,  10  Ont. 
Rep.  580;  Klinck  v.  Ontario  Industrial  Loan, 
etc.,  Co.,  16'  Ont.  Rep.  562. 

But  the  mortgagee  cannot  distrain  upon  his 
mortgagor  by  mere  force  of  the  fee  being 
vested  in  him  by  the  mortgage.  The  relation- 
ship of  landlord  and  tenant  must  be  created 
between  him  and  the  mortgagor  to  the  same 
extent,  and  upon  the  like  terms,  that  would 
justify  a  landlord's  distraitiing  upon  his  ten- 
ant. Laing  v.  Ontario  Loan,  etc.,  Co.,  46  U. 
C.  Q.  B.  114;  Trust,  etc.,  Co.  v.  Lawrason,  10 
Can.  Sup.  Ct.  Rep.  679,  nffirniiiii;  6  Ont.  App. 

2Sf>. 

Attornment   to   Two  Mortgagees.  —  When  a 


mortgagor  attorns  to  two  mortgagees  they  are 
both  entitled  to  distrain.  Ex  p.  Punnett,  16 
Ch.  Div.  226. 

The  Distress  Is  Invalid  Where  the  Attornment 
Is  Fraudulent,  as  being  a  device  to  evade  the 
provisions  of  the  bankruptcy  laws.  Ex  /. 
lackson,  14  Ch.  Div.  725;  /•.'.»■/.  Williams.  7 
Ch.  Div.  138. 

Where  the  Mortgagor  Attorns  to  the  Mortgagee 
under  a  Second  Mortgage,  the  latter  is  entitled  lo 
distrain,  although  the  fee  is  in  the  first  mort- 
gagee, for  the  parties  having  agreed  that  the 
relation  of  landlord  and  tenant  shall  subsist 
between  them,  the  mortgagor  is  estopped  to 
set  up  that  the  second  mortgagee  has  no  re- 
version.   Morton  7'.  Woods,  L.  R.  4  Q.  B.  293. 

5.  At  Common  Law  Tenant  Exempt  After  Ex- 
piration of  Term. —  Bac.  Abr.,  Distress,  (.'\);  3 
Kent's  Com.  483. 

Englaud.  —  Anonymous,  3  Salk.  3;  Duppa 
V.  Mayo,  1  Saund.  287,  note  16;  Williams  v. 
Stiven,  9  Q.  B.  14,  58  E.  C.  L.  14;  Poole 
V.  Longuevill,  2  Saund.  284,  note  2;  Stanfill  v. 
Hickes,  i  Ld.  Raym.  280;  Turner  v.  Barnes, 

2  B.  &  S.  435,  no  E.  C.  L.  435. 
Canada.  —  Sopcr  v.  Brown,  4  U.  C.  Q.  B.  O. 

S.  103. 

Alabama. —  Lomax  v.  Lc  Grand,  60  Ala.  537. 
Illinois.  —  Uhl  v.  Dighion,  25  111.  154;  Wer- 
ner V.  Ropiequet,  44  111.  522. 

Mississippi.  —  Patty  v.  Bogle,  59  Miss.  493. 
New  York. — Webber  v.  Shearman,  2  Den. 
(N.  Y.)  362;  Bell  V.  Potter,  6  Hill  (N.  Y.)  497; 
Williams  v.  Terboss,  2  Wend.  (N.   Y.)  148; 
Jackson  v.  Sheldon,  5  Cow.  (N.  Y.)  448. 

Pennsylvania.  —  Clifford  v.  Beems,  3  Watts 
(Pa.)  246;  Lichtenthaler  v.  Thompson,  13  S.  & 
R.  (Pa.)  158,  15  Am.  Dec.  581;  Lewis's  Appeal, 
66  Pa.  St.  312. 

6.  Statute  —  Distress  May  Be  Made  Within  Six 
Months  After  Term  Expires.  —  2  Black.  Com.  83; 

3  Kent's  Com.  483. 
Eni;la)ul.  —  Duppa  -'.  Mayo,  I  Saund.  287, 

note  16;  Poole  Longuevill,  2  Saund.  284, 
note  2;  Braithwaitc  v.  Cooksey,  i  H.  BI.465; 
Turner  v.  Barnes,  2  B.  iS:  S.  435,  no  E.  C.  L. 
435;  Taylerson  v.  Peters,  7  Ad.  &  El.  no,  34 
E.  C  L.  45:  Gray  .7'.  Sialt,  n  Q.  B.  Div.  672: 
Cox  V.  Leigh.  L.  R.  <)  Q.  B.  339. 

Canada.  —  Strathey  v.  Crooks,  6  U.  C.  Q.  B. 
O.  S.  587;  Sopcr  V.  Brown,  4  U.  C  Q.  B.  O.  S. 
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DISTRESS. 


When  a  Distress  Hay  Be  Made. 


Effect  of  a  New  Lease  and  of  Holding  Over.  —  The  right  to  distrain  is  not  continued 
by  the  execution  of  a  new  lease  to  the  same  tenant  for  a  further  term,  com- 
mencing at  the  end  of  the  first.*  But  a  holding  over  after  the  expiration  of  a 
lease  is  a  continuation  of  the  former  tenancy  and  subjects  the  tenant  to  a  dis- 
tress, whether  the  first  demise  be  by  deed  or  parol.* 

With  Reference  to  the  Day  and  Time  of  Day. — A  distress  cannot  be  levied  on  Sunday,* 
and  it  must  be  levied  in  the  daytime,  that  is,  between  sunrise  and  sunset."* 


103;  LaingT/.  Ontario  Loan,  etc.,  Co.,  46  U.  C. 
Q.  B.  114;  May  v.  Severs,  24  U.  C.  C.  P.  396. 

United  States.  —  In  re  Joslyn,  2  Biss.  (U.  S.) 
236. 

Georgia.  —  Scruggs  v.  Gibson,  40  Ga.  519. 
Illinois.  —  Werner  v.  Ropiequet,  44  III.  522. 
Indiana.  —  Mgrlvle    v.    O'Neal,    5  Blackf. 
(Ind.)  290. 

Mississippi.  —  Patty  v.  Bogle,  59  Miss.  491. 

IVe^v  York.  —  Webber  v.  Shearman,  2  Den. 
(N.  Y.)  364;  Bell  V.  Potter,  6  Hill  (N.  Y.)  499; 
Williams  v.  Terboss,  2  Wend.  (N.  Y.)  148, 
affirming  5  Cow.  (N.  Y.)  407;  Burr  v.  Van 
Buskirk,  3  Cow.  (N.  Y.)  263;  Bukup  v.  Valen- 
tine, ig  Wend.  (N.  Y.)  554. 

Pennsylvania.  —  Clifford  v.  Beems,  3  Watts 
(Pa.)  246;  Lichtenthaler  v.  Thompson,  13  S.  & 
R.  (Pa.)  157,  15  Am.  Dec.  581,  Beltzhoover  v. 
Waltman,  I  W.  &  S.  (Pa.)  416;  Lewis's  Ap- 
peal, 66  Pa.  St.  312;  Whiting  v.  Lake,  91  Pa. 
St.  352. 

Eent  Must  Be  Due  Before  End  of  Term.  —  The 

statute  only  enables  landlords  to  distrain  for 
arrears  of  rent  that  had  accrued  due  before  the 
determination  of  the  term.  Soper  v.  Brown,  4 
U.  C.  Q.  B.  O.  S.  103;  Griffith  r-.  Brown,  21  U. 
C.  C.  P.  12.' 

Where  the  Tenancy  Is  Determined  by  Forfeiture. 

—  It  has  been  h(  Id  that  the  statute  applies 
only  to  cases  where  the  tenancy  has  been  de- 
termined by  lapse  of  time,  and  not  by  forfeit- 
ure. Baker  v.  Atkinson,  11  Ont.  Rep.  735. 
See  also  the  opinion  of  Judge  Osier  in  Linton 
V.  Imperial  Hotel  Co.,  16  Ont.  App.  337. 

But  the  contrary  was  held  in  Griffith  v. 
Brown,  21  U.  C.  C.  P.  12.  And  see  Baker 
V.  Atkinson,  14  Ont.  App.  409. 

Under  the  Pennsylvania  Statute  the  landlord 
may  distrain  at  any  time  after  the  expiration 
of  the  lease,  provided  it  be  during  the  continu- 
ance of  his  title.  Lichtenthaler  v.  Thompson, 
13  S.  &  R.  (Pa.)  157.  15  Am.  Dec,  581;  Clifford 
V.  Beems,  3  Watts  (Pa.)  246;  Moss's  Appeal,  35 
Pa.  St.  162;  Lewis's  Appeal,  66  Pa.  St.  312; 
Whiting  V.  Lake,  91  Pa.  St.  352. 

As  to  whether  the  possession  of  the  tenant 
is  essential  to  the  right  of  distress  under  the 
Pennsylvania  statute,  see  Clifford  v.  Beeins,  3 
Watts  (Pa.)  246.  In  this  case  B.,  while  a  ten- 
ant of  O.,  sold  certain  goods  on  the  demised 
premises  to  C;  C.  succeeded  B.  as  tenant  of 
the  same  premises.  It  was  held  that,  under 
these  circumstances,  O.  could  not,  during  the 
tenancy  of  C,  distrain  on  the  goods  purchased 
by  him  for  rent  in  arrears  by  B.,  the  former 
tenant,  although  the  goods  yet  remained  upon 
the  demised  premises. 

Dnder  the  Texas  Statute  the  landlord's  right 
to  distrain  is  not  in  any  way  affected  by  the 
fact  that  the  relation  of  landlord  and  tenant 
had  ceased  at  the  time  the  writ  was  issued. 
Meyer  v.  Oliver,  61  Tex.  584. 

1.  Webber  v.  Shearman,  2  Den.  (N.  Y.)  362, 
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overruling  6  Hill  (N.  Y.)  20.  See  also  Bell  v. 
Potter,  6  Hill  (N.  Y.)  497. 

Where  Subtenant  During  His  Term  Attorns  to 
Landlord. — -Where  a  subtenant  paid  rem  10 
the  tenant  for  two  years  of  a  term  of  lease  for 
three  years,  and  the  third  year,  by  consent  of 
all  interested,  attorned  to  the  landlord,  the  crop 
made  during  the  third  year  was  not  subject  to 
distress  for  the  rent  due  from  the  tenant  for 
the  first  two  years  of  the  lease  and  during  his 
subtenancy.     Harvey  v.  McGrew,44  Tex.  412. 

Where  Stranger  Has  Acquired  an  Interest  in 
Tenant's  Property.  —  The  property  of  a  tenant 
holding  by  a  renewed  lease  is  not  subject  to  be 
distrained  by  the  landlord  for  the  payment  of 
the  arrears  of  rent  for  the  previous  year,  if  a 
third  person  has  acquired  an  interest  in  the 
property.  Beltzhoover  z/.  Waltman,  i  W.  &  S. 
(Pa.)  416. 

2.  Holding  Over  Subjects  Tenant  to  Distress.  ■ — 

Mann  v.  Lovejoy,  R.  &  M.  355,  21  L.  C.  L. 
454;  Doe  V.  Smith,  I  M.  &  R.  137;  Beavan  v. 
Delahay,  i  H.  Bl.  5;  Webber  v.  Shearman,  3 
Hill  (N.  Y.)  547;  Conway  v.  Starkweather,  i 
Den.  (N.  Y.)  113.  See  also  Legg  v.  Strudwick, 
2  Salk.  414;  Sherwood  v.  Phillips,  13  Wend. 
(N.  Y.)  479. 

But  in  Canada  it  has  been  held  that  a  mere 
holding  over  by  the  tenant  after  the  expiration 
of  the  lease  will  not  entitle  the  landlord  to  dis- 
train. Soper  V.  Brown,  4  U.  C.  Q.  B.  O.  S. 
103.  See  also  Paxton  v.  Dryden,  6  Ont.  Pr. 
Rep.  127;  Klinck  v.  Ontario  Industrial  Loan, 
etc.,  Co.,  16  Ont.  Rep.  562. 

Where,  however,  a  tenant  held  over  after 
the  expiration  of  his  term  and  paid  rent  to  his 
landlord,  and  the  landlord  subsequently  dis- 
trained for  rent  in  arrear,  it  was  held  ihnt  ihe 
relationship  of  landlord  and  tenant  existed  at 
the  time  of  the  distress,  and  that  the  disiiess 
was  lawful.  MacGregor  v.  Defce,  14  Ont. 
Rep.  87.  See  also  McClenaghan  v.  Baiker.  i 
U.  C.  g.  B.  26. 

Effect  of  Custom.  —  Though  tl  "  tenant's  ti  m 
has  expired,  yet  if  the  tenant  ir  entitled  t\  tf.e 
custom  of  the  country  to  the  corn  which  he  l.ss 
sown  on  a  part  of  the  land,  and  to  def  osii  it, 
when  reaped,  on  the  premises  until  a  certain 
time,  this  custom  is  held  to  amount  to  an  im- 
plied agreement  between  the  parties  that  the 
relation  of  landlord  and  tenant,  or,  in  other 
words,  the  term,  shall  continue,  as  to  that  part 
of  the  premises,  until  the  time  limited  by  the 
custom  is  determined.  and  consequently 
the  landlord  may  within  that  time  distiain  the 
corn  for  rent  due  at  the  expiration  of  the  term 
for  which  the  whole  of  the  estate  was  demised. 
Beavan  v.  Delahay,  i  H  Bl.  5;  Pocle 
Longuevill,  2  Saund.  284,  note  2. 

3.  Distress  Cannot  Be  levied  on  Sunday.  — 
Mayfield      White,  i  Browne  (Pa.)  C41. 

4.  Distress  Must  Be  Levied  in  the  Daytime.  — 
2  Black.  Com.  83;  Co.  Litl.  142,;;  Aldenburgh 
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DISTRESS. 


Where  a  Distress  Uay  Be  Hade. 


7.  Where  a  Distress  May  Be  Made.  —  At  common  law,  a  distress  could  be 
made  only  on  the  demised  premises,  and  this  is  still  the  general  rule.* 

Statutes  Allowing  Distress  on  Goods  Fraudulently  Eemoved.  —  But  under  the  statute  of 
II  Geo.  II.,  c.  19,  and  the  statutes  in  the  United  States  which  have  been 
modeled  after  it,  if  the  tenant  fraudulently  or  clandestinely  removes  his  goods 
or  chattels  from  the  demised  premises  to  prevent  the  landlord  from  distraining 
on  them,  the  landlord  may,  within  thirty  days  after  such  removal,  distrain  on 
such  goods  wherever  found.* 


V.  Peaple,  6  C.  &  P.  212,  25  E.  C.  L.  361; 
Blackburn,  J.,  in  Attack  v.  Bramwell,  3  B.  & 
S.  520,  113  E.  C.  L.  519;  Brown  v.  Glenn,  2 
Eng.  L.  &  Eq.  278;  Sherman  v.  Dutch,  16  111. 
283;  Fry  V.  Breckinridge,  7  B.  Mon.  (Ky.)  31. 

A  distress  for  rent  before  sunrise  or  after  sun- 
set is  illegal,  although  there  may  be  daylight. 
Tutton  V.  Darke,  5  H.  &  N.  647. 

1.  Generally  Distress  Must  Be  Made  on  Premises. 
— Co.  Litt.  i6ia;  2  Black.  Com.  83;  3  Kent's 
Com.  481. 

England.  —  Capel  v.  Buszard,  6  Bing.  150, 
19  E.  C.  L.  36,  affirming  8  B.  &  C.  141,  15  E. 
C.  L.  169;  Rand  v.  Vaughan,  i  Bing.  N.  Cas. 
767,  27  E.  C.  L.  568;  Gillingham  v.  Gwyer,  16 
L.  T.  N.  S.  640;  Poole  v.  Longuevill,  2  Saund. 
284,  note  2. 

Canada.  —  Huskinson  v.  Lawrence,  26  U.  C. 

g.  B.  570. 

United  States.  —  In  re  Joslyn,  2  Biss.  (U.  S.) 
236. 

Alabama.  —  Lomax  v.  Le  Grand,  60  Ala.  537. 

Georgia.  — Scruggs  v.  Gibson,  40  Ga.  511. 

Illinois.  —  Hadden  v.  Knickerbocker,  70  111. 
677,  22  Am.  Rep.  80. 

Kentucky.  —  Lougee  v.  Collon,  9  Dana  (Ky.) 
123;  .Mitchell  V.  Franklin,  3  J.  J.  Marsh.  (Ky.) 
477- 

Maryland.  —  White  v.  Hoeninghaus,  74  Md. 
127. 

Mississippi. — Stamps  v.  Gilman,  43  Miss. 
456. 

Missouri.  —  Crocker  v.  Mann,  3  Mo.  472,  26 
Am.  Dec.  684. 

.Vew  Jersey.  —  Weiss  v.  Jahn,  37  N.  J.  L.  95. 

Ne7v  York.  —  Rinchey  v.  Stryker,  28  N.  Y. 
49,  84  Am.  Dec.  324  Hurr  v.  Van  Buskirk,  3 
Cow.  (\.  Y.)  263;  Winslow  J-.  Henry,  5  Hill  (N. 
Y.)  481;  Bussing  v.  Bushnell,  6  Hill  (N.  Y.) 
383;  Martin  v.  \i\  ick,  9  Paige  (N.  Y.)  641,  38 
Am.  Djc.  574;  Williams  v.  Terboss,  2  Wend. 
(N.  Y.)  148;  Pemberton  v.  Van  Rensselaer,  i 
Wend.  (N.  Y.)  307. 

Pennsylvania.  —  Clifford  v.  Beems,  3  Watts 
(Pa.)  246;  Mather  v.  Wood,  i  Pa.  Dist.  Rep. 
793- 

Virginia.  —  Mosby  v.  Leeds,  3  Call  (Va.)439. 

At  Common  Law  the  Single  Exception  to  This 
Eule  w  is  that  if  the  landlord  going  to  distrain 
saw  the  cattle  on  the  demised  premises,  and 
the  tenant,  to  prevent  the  distress,  drove  them 
off  the  premises,  the  landlord  might  then  fol- 
low and  distrain  them,  but  he  could  not  dis- 
train them  if,  after  he  had  seen  them,  they 
went  off  the  premises  of  their  own  accord. 
Poole  v.  Longuevill,  2  Saund.  284,  note  2; 
Rand  7/.  Vaughan,  i  Bing.  N.  Cas.  767,  27  E. 
C.  L.  568;  Mitchell  v.  Franklin,  3  I.  J.  Marsh. 
(Ky.)  482;  Stamps  v.  Gilman,  43  Miss.  456: 
Weiss  V.  Jahn,  37  N.  J.  L.  93;  Clifford  v. 
Beems,  3  Watts  (Pa.)  246;  Williams  v.  Ter- 
boss, 2  Wend.  (N.  Y.)  148. 


Where  There  Are  Two  Demises  to  Same  Tenant. 

—  Where  two  parcels  of  land  arc  let  to  the 
same  tenant,  but  by  distinct  and  separate  de- 
mises, the  landlord  cannot  distrain  goods 
found  on  the  parcel  held  under  one  demise  for 
rent  due  under  the  other  demise.  Rogers  v. 
Berkmire,  2  Stra.  1040. 

Where  There  Has  Been  an  Inception  of  Distress, 
and  the  goods  are  subsequciuly  rcnuncd  from 
the  premises,  the  landlord  may  follow  and  seize 
them.    Pulver  v.  Yere.x,  9  U.  C.  C.  P.  270. 

Statutes — Distress  in  Limits  of  County. —  In 
Georgia,  Illinois  and  Kottucky  a  cli.'itiess  may 
be  made  at  any  place  within  the  county  where 
the  demised  premises  are  situated.  /;/  re 
Joslyn,  2  Biss.  (U.  S.)  236;  Scruggs  v.  Gibson, 
40  Ga.  511;  Hale  v.  Burton,  Dudley  ((ia.)  105; 
Uhl  V.  Dighton,  25  111.  154;  Hadden  v.  Knick- 
erbocker, 70  111.  677,  22  Am.  Rep.  80;  Kellogg 
Newspaper  Co.  v.  Peterson,  162  111.  158;  Gray 
V.  Rawson,  n  111.  527;  Howdyshcll  7/.  Gary, 
21  111.  App.  288;  Powell  V.  Daily,  61  Hi.  App. 
5:59;  Lougee  V.  Colton,  g  Dana  (Ky.)  123; 
^iitcheIl  V.  Franklin,  3  J.  J.  Marsh.  (Ky.)  477. 

Easement  in  Adjoining  Lands.  —  Where,  by  the 
terms  of  a  lease,  the  tenant  has  an  easement 
in  lands  adjoining  the  demised  premises,  the 
landlord  cannot  distrain  property  found  upon 
such  lands.  Capel  w.  Buszard,  6  Bing.  150,  19 
E.  C.  L.  36  {^affirming  8  B.  &  C.  141,  15  E.  C. 
L.  169,  and  overruling  Buszard  v.  Capel,  4 
Bing.  137.  13  E.  C.  L.  377];  Sanderson  v.  Kings- 
ton Marine  R.  Co.,  3  U.  C.  Q.  B.  16S;  Wins- 
low  V.  Henry,  5  Hill  (N.  Y.)  481, 

New  Jersey —  Stock  on  Common.  —  But  in  New 
Jersey  the  tenant's  live  stock  found  upon  any 
common  appendant  or  appurtenant  to  the  de- 
mised premises  may  be  distrained.  Guest  v. 
Opdykc,  31  N.  J.  L.  552. 

Provision  in  Lease  Authorizing  Distraint  of 
Goods  Removed.  —  A  provision  in  the  lease  (hat 
if  the  goods  of  the  lessee  are  removed  from  the 
premises  while  rent  is  due,  "  the  lessor  may 
follow  such  goods,  enter,  levy,  and  distrain  for 
rents  in  arrearas  if  the  goods  had  not  been  re- 
moved," may  be  enforced.  Gold  v.  Glcason, 
26  Pittsb.  L.  J,  N.  S.  10.  See  also  Mather  v. 
Wood.  I  Pa.  Dist.  Rep.  793. 

2.  Goods  Fraudulently  or  Clandestinely  He- 
moved —  I-'.iighvut.  — -2  IMack.  Coin.  h9;  Watson 
V.  Main.  3  Esp.  N.  P.  15;  Poole  ;'.  Longuevill, 
2  Saund.  284.  note  2;  Anderson  v.  Midland  R. 
Co..  3  El.  &  El.  614,  107  E.  C.  L.  614;  Will- 
iams V.  Roberts,  7  E.xch.  618. 

Canada.  —  Hoyt  v.  Stockton,  13  New  Bruns. 
60. 

Mississif>pi .  —  Bradley  v.  Piggot,  Walk. 
(Miss.)  348. 

New    York. — Terboss  v.  Williams,  5  Cow. 
(N.  Y.)  407;  Williams  v.  Terboss,  2  Wend.  (N. 
Y.)  148;  Christman  v.  Floyd,  9  Wend.  (N  Y.) 
341;   Bukup  V.  Valentine.  19  Wend.  (N.  Y.j 
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Conditions  of  Statute  Must  Be  Complied  With.  —  To  entitle  the  landlord  to  distrain 
goods  fraudulently  or  clandestinely  removed  from  the  demised  premises,  the 
conditions  imposed  by  the  statute  must  be  complied  with.* 

Time  of  Removal  —  Before  or  After  Rent  Due. — The  statutes  usually  apply  only 
when  the  removal  takes  place  after  the  rent  has  become  due,*  but  some  enact- 
ments are  more  comprehensive  and  give  the  right  to  distrain  although  the 
removal  was  before  the  rent  became  due.* 


554;  Frisby  v.  Thayer,  25  Wend.  (N.  Y.)  396; 
Bussing  V.  Bushnell,  6  Hill  (N.  V .)  383. 

Piinisylvaiiia.  —  Grace  v.  Shively,  12  S.  &  R. 
(Pa.)  217;  Jackson's  Appeal,  (Pa.  1887)  9  Atl. 
Rep.  306:  Owens  v.  Shevlin,  116  Pa.  St.  371; 
Estcrly  Mach.  Co.  v.  Spencer,  147  Pa.  St.  466. 

In  South  Carolina  distress  is  allowed  on  goods 
clandestinely  removed  from  the  demised 
premises  within  five  days  after  their  removal. 
Brown  v.  Duncan,  Harp.  L.  (S.  Car.)  337; 
Rogers  v.  Brown,  i  Spears  L.  (S.  Car.)  283; 
Ex  p.  Knobeloch,  26  S.  Car.  333. 

In  Texas  the  landlord  may  assert  his  lien  for 
rent  on  the  crops  of  the  tenant  by  issuing  a 
distress  warrant  within  one  month  after  they 
have  been  removed  from  the  demised  premises. 
Taylor  v.  Felder,  5  Tex.  Civ.  App.  417. 

In  Louisiana  a  lessor  in  the  exercise  of  his 
right  of  pledge,  may  seize  the  movable  effects 
of  the  lessee  at  any  time  within  fifteen  days 
after  they  have  been  removed  from  the  de- 
mised premises,  provided  they  continue  to  be 
the  property  of  the  lessee  and  can  be  identi- 
fied. But  the  property  of  any  other  person 
than  the  lessee  is  not  liable  to  seizure  after  re- 
moval from  the  premises.  Marshall  v.  Knox, 
16  Wall.  (U.  S.)55i;  Lesseps  z'.  Ritcher,  18  La. 
Ann.  653;  Silliman  v.  Short,  26  La.  Ann.  512; 
Hughes  V.  Caruthers,  26  La.  Ann.  530;  Mer- 
rick V.  La  Hache,  27  La.  Ann.  87;  Bailey  v. 
Quick,  28  La.  Ann.  432;  Worrell  v.  Vickers,  30 
La.  Ann.  202. 

1.  Rich  V.  Woolley,  7  Bing.  651,  20  E.  C.  L. 
274- 

Goods  Cannot  Be  Distrained  Unless  They 
Have  Been  on  Premises.  —  The  goods  of  a  tenant 
cannot  be  distrained  by  the  landlord  for  rent 
unless  they  have  been  on  the  demised 
premises.  Bradley  v.  Piggot,  Walk.  (Miss.) 
348. 

If  Removal  Be  Fraudulent  It  Need  Not  Be  Clan- 
destine.—  Opperman  z'.  Smith,  4  D.  &  R.  33,  13 
E.  C.  L.  187;  Frisbey  v.  Thayer,  25  Wend.  (N. 
Y.)  398. 

But  distress  cannot  be  levied  unless  the  re- 
moval be  fraudulent.  Purfel  v.  Sands,  i 
Ashm.  (Pa.)  120;  Morris  v.  Parker,  i  Ashm. 
(Pa.)  187. 

Goods  Must  Be  Removed  for  Purpose  of  Eluding 
Distress.  —  In  order  to  justify  the  landlord  in 
pursuing  the  goods,  it  must  appear  that  they 
were  removed  with  a  view  to  elude  the  dis- 
tress.   Martin  v.  Gilbert,  3  New  Bruns.  202. 

The  mere  removal  of  the  tenant's  goods  from 
the  demised  premises  in  the  daytime,  without 
the  knowledge  of  the  landlord,  does  not,  inde- 
pendently of  other  circumstances,  constitute  a 
fraudulent  or  clandestine  removal.  Grace  v. 
Shively,  12  S.  &  R.  (Pa.)  217.  See  also  Parry 
V.  Duncan,  7  Bing.  243,  20E.C.  L.  118;  Hoops 
V.  Crowley,  12  S.  &  R.  (Pa.)  219;  Purfel  v. 
Sands,  i  Ashm.  (Pa.)  120;  Morris  v.  Parker,  i 
Ashm.  (Pa.)  187,-  Grant's  Appeal,  44  Pa.  St.  477. 


In  Mississippi,  New  Jersey,  and  Virginia,  goods 
removed  from  demised  premises  may  be  dis- 
trained on  within  thirty  days  from  the  tim.e  of 
the  removal,  without  regard  to  whether  or  not 
the  removal  was  fraudulent  or  clandestine. 
Stamps  I'.  Gilman,  43  Miss.  456;  Weiss  t'.  Jahn, 
37  N.  J.  L.  93;  Newell  v.  Clark,  46  N.  j.  L.  363; 
Wades  v.  Figgatt,  75  Va.  575. 

Landlord  Must  Prove  There  Was  Insufficient  Dis- 
tress Left  on  Premises.  —  In  order  to  justify  dis- 
training goods  removed  from  the  demised 
premises,  the  landlord  must  prove  that  there 
was  no  sufficient  distress  left  on  the  premises 
after  the  removal.  Parry  v.  Duncan,  M.  &  M. 
533,  22  E.  C.  L.  377. 

No  Jurisdiction  in  Equity  to  Detain  Goods.  — 
A  court  of  equity  has  no  jurisdiction  to  detain 
the  goods  of  the  tenant  upon  the  premises 
until  the  landlord  is  in  a  condition  to  distrain, 
not  even  upon  well-founded  suspicion,  or 
even  a  certainty,  of  contemplated  nonpayment 
of  the  accruing  rent  by  the  tenant.  Jackson's 
Appeal,  (Pa.  1887)  9  Atl.  Rep.  306.  And  if  the 
tenant  removes  his  goods  from  the  demised 
premises,  equity  will  not  compel  him  to  dis- 
close where  they  have  been  deposited,  nor  ill 
it  restrain  him  from  selling  or  disposing  of 
them.  Reed  v.  Darrow,  2  Edw.  Ch.  (N.  Y.) 
412. 

2.  Rent  Must  Be  Due  at  Time  of  Removal.  — 

Watson  V.  Main,  3  Esp.  N.  P.  15;  Poole  v. 
Longuevill,  2  Saund.  284,  note  2;  Rand  r. 
Vaughan,  i  Bing.  N.  Cas.  767,  27  E.  C.  L.  56S; 
Grace  v.  Shively,  12  S.  &  R.  (Pa.)  217;  Jack- 
son's Appeal,  (Pa.  1887)9  Atl.  Rep.  306;  Brown 
V.  Duncan,  Harp.  L.  (S.  Car.)  337. 

Rent  Need  Not  Be  in  Arrear  at  Time  of  Re- 
moval.—  It  has  been  held  that  the  statute  ap- 
plies if  the  rent  is  due  and  payable,  though 
not  in  arrear  at  the  time  of  the  removal.  Dib- 
ble V.  Bowater,  2  El.  &  Bl.  564,  75  E.  C.  L. 
564- 

3.  Removal  Before  Rent  Due  Gives  Right  of 
Distress.  —  Weiss  v.  Jahn,  37  N.  J.  L.  93;  New- 
ell V.  Clark,  46  N.  J.  L.  363;  Hoyt  v.  Stockton, 
13  New  Bruns.  60. 

In  Maryland  it  is  provided  by  statute  that 
whenever  properly  shall  be  removed  from  the 
rented  premises  within  sixty  days  prior  or 
subsequent  to  the  time  when  the  rent  has  or 
will  become  due,  and  whether  such  removal 
be  by  night  or  day,  it  shall  be  lawful  for  the 
landlord  to  distrain  on  such  property  at  any 
time  within  sixty  days  iifter  the  rent  becomes 
due,  provided  that  such  property  shall  ne  t  have 
been  sold  to  a  hoiuj  fide  purchaser  without  no- 
tice, or  taken  in  execution.  Dorsey  v.  Hays, 
7  Har.  &  J.  (Md.)  370,  note  a\  White  v.  Hoe- 
ninghaus,  74  Md.  127:  Burnett  v.  Bealmear,  79 
Md.  36. 

Certain  Cities  in  Pennsylvania.  —  In  PowsyU 
vania,  landlords  in  Philadelphia,  Pittsburgh, 
and  Allegheny  have  a  right  to  distrain  on 
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Where  Tenant  Ko  Longer  in  Possession.  — ■  These  statutes  do  not  help  a  landlord 
who  could  not  have  levied  a  distress  if  the  goods  had  remained  on  the  demised 
premises,  and  do  not  apply,  therefore,  if  at  the  time  of  the  distress  the 
tenant's  interest  in  the  demised  premises  has  come  to  an  end,  and  he  is  no 
longer  in  possession.* 

Statute  Not  Applicable  to  a  Stranger's  Goods.  —  The  statute  applies  only  to  the  goods 
of  the  tenant  or  his  assignee,  and  not  to  those  of  a  stranger.* 

Where  the  Goods  Are  Eemoved  by  a  Creditor.  —  The  statute  does  not  apply  to  goods 
taken  by  a  creditor  from  the  demised  premises  with  the  assent  of  the  tenant 
in  payment  of  a  bona  fide  debt,  though  the  creditor  knew  that  the  rent  was 
due  and  apprehended  that  the  landlord  might  distrain.^ 

Bflfect  of  a  Bona  Fide  Sale  After  Removal.  —  If  the  tenant,  after  he  has  fraudulently 
removed  his  goods  to  avoid  his  rent,  sells  them  to  a  bona  fide  purchaser,  the 


certain  conditions  when  tenants  remove  goods 
before  the  rent  becomes  due.  Morris  v. 
Parker,  i  Ashm.  (Pa.)  i88;  Jackson's  Appeal, 
(Pa.  1887)  9  Atl.  Rep.  306. 

In  Loiiisiana,  if  a  tenant  removes  his  goods 
and  abandons  the  leased  premises  before  the 
expiration  of  the  lease,  he  ij  at  once  bound  for 
the  rent  of  the  whole  term,  but  the  execution 
only  issues  for  the  rent  actually  payable  as  it 
becomes  due.  Reynolds  v.  Swain,  13  La. 
193- 

1.  Statutes  Not  Applicable  Where  Tenant's  In- 
terest and  Possession  Have  Ended.  —  Gray  v. 
Stait,  II  y.  B.  Div.  668:  Pcmberton  -'.  Van 
Rensselaer,  i  Wend.  (N.  Y.)  307. 

But  in  Maryland  it  has  been  held  that  the 
landlord  may  distrain,  under  Stat.  11  Geo.  II., 
c.  iq,  upon  goods  which  have  been  removed 
from  the  premises,  although,  at  the  time  of 
the  distraint,  the  tenant's  term  has  expired, 
and  he  has  quit  the  premises.  Dorsey  v. 
Hays,  7  Har.  &  J.  (Md.)  370. 

2.  Stranger's  Goods  Cannot  Be  Taken  After  Re- 
moval —  England.  ■ —  Thornton  v.  Adams,  5  M. 
&  S.  38;  Postman  v.  Ilarrell,  6  C.  &  P.  225,  25 
E.  C.  L.  369;  Foulger  v.  Taylor,  5  H.  &  N. 
202. 

Canada.  —  Martin  v.  Hutchinson,  21  Ont. 
Rep.  388. 

.Maryland.  —  Neale  v.  Clautice,  7  Har.  &  J. 
(Md.)  372. 

.Vtw  York.  —  Frisbey  v.  Thayer,  25  Wend. 
(N.  Y.)  396;  Coles  V.  Marquand,  2  Hill  (N.  Y.) 
■147;  Slocum  v.  Clark,  2  Hill  (X.  Y.)  47^; 
A  ;ker  v.  Witherell.  4  Hill  (N.  Y.)  112;  Bus- 
sini<  V.  Bushneil,  6  Hill  (N.  Y.)  382;  Martin  v. 
Black,  9  Paige  (N.  Y.)  641,  38  Am.  Dec,  574, 
affirminff  3  Edw.  Ch.  (N.  Y.)  580. 

Pennsylvania.  — Jones  v.  Gundrim,  3  W.  & 
S.  (Pa.)'53i;  Scott  v.  McEwen,  2  Phila.  (Pa.) 
176;  Sleeper  7,'.  Parrish,  7  Phila.  (Pa.)  247; 
Adams  v.  La  Comb,  i  Dall.  (Pa.)  440. 

Virginia.  —  Davis  v.  Payne,  4  Rand.  (Va.) 
332. 

Statute  Does  Not  Apply  to  Goods  of  Under-ten- 
ant.—  The  goods  of  an  undcr-lciiant  cannot 
be  distrained  on  after  removal.  New  v.  Pylc, 
2  Houst.  (Del.)  9;  Coles  v.  Marquand,  2  Hill 
(M.  Y.)  447;  Acker  v.  Witherell,  4  Hill  (N.  Y.) 
112.  But  the  Virginia  statute  applies  to  the 
goods  of  an  under-tenant.  Wades  Figgatt, 
75  Va.  575. 

Goods  Leased  by  Tenant.  —  Where  the  goods 
removed  were  in  the  possession  of  the  tenant 
under  a  I'ona  fidi    lease  from  a  stranger,  they 


cannot  be  distrained.  Sleeper  v.  Parrish,  7 
Phila.  (Pa.)  247. 

3.  Where  Goods  Are  Taken  in  Payment  of  a  Bona 
Fide  Debt. —  Bach  r.  Meats,  5  M.  &  S.  200; 
Madden  v.  Knickerbocker,  70  III.  677,  22  Am. 
Rep.  80;  Herron  v.  Gill,  112  III.  247;  Hastings 
V.  Belknap,  i  Den.  (N.  Y.)  igo;  Frisbey  v. 
Thayer,  25  Wend.  (N.  Y.)  396;  Coles  v.  Mar- 
quand, 2  Hill  (X.  Y.)  450. 

Where  Goods  Are  Assigned  to  a  Receiver.  — 
.Aiud  wheie  the  tenanl's  goods  are  assigned  to 
a  receiver  previous  to  their  removal  from  the 
demised  premises,  they  cannot  be  distrained 
upon  after  removal;  but  if  the  demised  prem- 
ises themselves  arc  assigned  to  the  receiver  at 
the  time  of  the  assignment  of  the  goods,  and 
the  receiver  takes  possession  of  the  premises 
or  otherwise  elects  to  take  the  premises  under 
the  assignment,  a  subsequent  removal  by  him 
will  come  within  the  provision  of  the  statute, 
and  the  landlord  will  be  entitled  to  distrain. 
Martin  v.  Black,  9  Paige  (X.  Y.)  641,  3?  Am. 
Dec.  574,  affirming  3  Edw.  Ch.  (N.  Y.)  5S0. 
See  also  Welch  v.  Myers,  \  Campb.  368. 

Under  the  Maryland  Statute,  which  provides 
that  property  removed  from  the  demised 
premises  cannot  be  distrained  on  if  it  has 
been  sold  to  a  bona  fide  purchaser  without  no- 
tice, it  was  held  that  a  trustee  for  the  benefit 
of  creditors  is  not  a  bona  fide  purchaser,  and 
that  he  succeeds  only  to  the  rights  of  the  as- 
signor, and  takes  tlie  property  subject  to  the 
landlord's  right  to  distrain.  Burnett  v.  Beal- 
mcar,  79  Md.  36. 

The  removal  of  the  goods  contemplated  by 
the  Maryland  statute  is  a  removal  by  the 
tenant,  or  by  some  one  in  privity  with  him; 
therefore,  the  statute  does  not  apply  to  property 
removed  from  the  premises  by  a  sheriff  under  a 
writ  of  attachment  against  the  tenant.  White 
V.  Hoeningliaus,  74 

Md.  127. 

But  under  the  New  Jersey  Statute  the  landlord 
may  follow  the  goods,  although  removed  by  a 
constable  under  an  execution,  after  notice  to 
the  constable  of  the  rent  due.  Peacock  v. 
Hammitt,  15  N.  J.  L.  165. 

Under  the  Virginia  Statute  a  person  who  has 
obtained  a  lien  on  the  tenant's  goods  after  the 
commencement  of  the  tenancy  may  remove 
such  goods  from  the  demised  premises,  ()ro- 
vided  he  pays  to  the  landlord  the  rent  in  arrcar 
at  the  time  of  the  removal,  and  secures  to  him 
so  much  as  is  to  become  due.  not  exceeding  in 
the  whole  a  year's  rent.  Wades  Figgall,  75 
Va.  575. 
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s.ilc  is  v.ilid  and  the  goods  are  no  longer  distrainable.* 

8.  What  May  Be  Distrained  —  a.  General  Rule  —  Property  of  Stran- 
gers ON  Premlses.  —  As  a  general  rule  all  goods  and  chattels  found  on  the 
demised  premises  are  subject  to  distress,  whether  they  belong  to  the  tenant, 
under-tenant,  or  to  a  stranger.* 


1.  Goods  Not  Distrainable  if  Sold  Bona  Fide 
Alter  RemovaL  —  Poole  z).  Longuevill,  2  Saund. 
2S4.  note  ■2;  Neale  v.  Clautice,  7  liar.  &  J. 
(Md.)  372;  Frisbey  Thayer,  25  Wend.  (N. 
Y.)  397;  ClifTord  -'.  Beems,  3  Watts  (Pa.)  246. 

New  York.  —  As  to  the  construction  of  the 
New  Yorl<  statute  before  the  remedy  by  dis- 
tress was  abolished  in  that  state,  see  Burr 
Van  Buskirk,  3  Cow.  (N.  Y.)  263;  Reynolds  v. 
Shuler;  5  Cow.  (N.  Y.)  323;  Williams  v.  Fer- 
boss,  2  Wend.  (N.  Y.)  148;  Christman  v. 
Floyd,  9  Wend.  (N.  Y.)  341;  Bukup  v.  Valen- 
tine, K)  Wtnd.  (N.  Y.)  554. 

2.  What  Things  Are  Subject  to  Distress.  — 
2  Black.  Com.  77;  Com.  Dig.,  tit.  Distress,  B.  i. 

E)v^!aHd.  —  Gorton  v.  Falkner,  4  T.  R.  565; 
Matthias  v.  Mesnard,  2  C.  &  P.  353,  12  E.  C. 
L.  166;  Muspratt  v.  Gregory,  3  M.  &  W.  677 
Parsons  v.  Gingell,  4  C.  B.  558,  56  E.  C.  L. 
558;  Clarke  v.  IViillwall  Dock  Co.,  17  O.  B. 
Div.  494;  Saffery  v.  Elgood,  I  Ad.  &  El.  igi, 
28  E.  C.  L.  64;  Foulger  v.  Taylor,  5  H.  &  N. 
202;  Sharp  V.  Fowle,  12  Q.  B.  Div.  385; 
Kearsley  v.  Philips,  11  Q.  B.  Div.  621;  John- 
son -J.  Faulkner,  2  Q.  B.  925,  42  E.  C.  L.  980. 

Canada.  —  Soper  v.  Brown,  4  U.  C.  Q.  B.  O. 
S.  103;  Langton  v.  Bacon,  17  U.  C.  Q.  B.  559. 

United  Statt-s.  —  Morgan  v.  Campbell,  22 
Wall.  (U.  S.)  390;  Beall  v.  Beck,  3  Cranch  (C. 
C.)  666. 

Georgia.  —  Scruggs  v.  Gibson,  40  Ga.  511. 

Illinois.  —  Powell  v.  Daily,  6l  111.  App.  559. 

Indiana.  —  Wright  v.  Mathews,  2  Blackf. 
(Ind.)  187;  Stevens  v.  Lodge,  7  Blackf.  (Ind.) 
594- 

Kentucky.  —  Mitchell  v.  Franklin,  3  J.  J. 
Marsh.  (Ky.)  477. 

Maine.  —  Owen  v.  Boyle,  22  Me.  61. 

Maryland.  —  Ratcliff  v.  Daniels,  6  Har.  J. 
(Md.)  498;  Cromwell  v.  Owings,  7  Har.  &  J. 
(Md.)  55;  Howard  v.  Ramsay,  7  Har.  & 
J.  (Md.)  113;  Neale  v.  Clautice,  7  Har.  &  J. 
(Md.)  372;  Giles  v.  Ebsworth,  10  Md.  333; 
Trieber  v.  Knabe,  12  Md.  491,  71  Am.  Dec. 
607;  Kennedy  v.  Lange,  50  Md.  91. 

Mississippi.  —  Bradley  v.  Piggot,  Walk. 
(Miss.)  349. 

/Vew  Jersey.  —  Hoskins  v.  Paul,  g  N.  J.  L. 
no,  17  Am.  Dec.  455. 

New  York.  —  Connah  v.  Hale,  23  Wend.  (N. 
Y.)  472;  Spencer  v.  M'Gowen,  13  Wend. 
(N.  Y.)  256. 

Pennsylvania.  —  Blanche  v.  Bradford,  38 
Pa.  St.  344,  80  Am.  Dec.  489;  Karns  v.  Mc- 
Kinney.  74  Pa.  St.  387;  Kleber  v.  Ward,  88 
Pa.  St.  93;  Whiting  v.  Lake:,  91  Pa.  St.  349; 
Murphy  v.  Borland,  92  Pa.  St.  86;  Jimtson  v. 
Reifsneider,  97  Pa.  St.  136;  Page  v.  Middle- 
ton,  118  Pa.  St.  546;  Collins  v.  Whilldin,  3 
Phila.  (Pa.)  102,  15  Leg.  Int.  (Pa.)  93;  Gilliam 
V.  Tobias,  11  Phila.  (Pa.)  313,  33  Leg.  Int. 
(Pa.)  22;  Jones  v.  Goldbeck,  14  Phila.  (Pa.) 
173.  37  Leg-  Int.  (Pa.)  38;  Furbush  v.  Fisher, 
16  Phila.  (Pa.)  170,  40  Leg.  Int.  (Pa.)  286; 
Kessler  v.  M'Conachy,  i  Rawle  (Pa.)  435; 
Price  V.  McCallister,  3  Grant's  Cas.  (Pa.)  248; 


Butler  V.  Morgan,  8  W.  &  S.  (Pa.)  53;  O'Don- 
nel  V.  Seybert,  13  S.  &  R.  (Pa.)  54;  Weidel  v. 
Roseberry,  13  S.  &  R.  (Pa.)  178;  Myers  v. 
Esery,  134  Pa.  St.  177. 

South  Carolina.  —  Brown  v.  Duncan,  Harp. 
L.  (S.  Car.)  337;  Reeves  v.  McKenzie,  i 
Bailey  L.  (S.  Car.)  497;  Walker  v.  Johnson,  4 
McCord  L.  (S.  Car.)  552;  Elford  v.  Clark,  2 
Brev.  (S.  Car.)  88;  Himely  v.  Wyatt,  i  Bay  (S. 
Car.)  102;  Bull  v.  Horlbeck,  i  Bay  (S.  Car.) 
301;  Ex  p.  Knobeloch,  26  S.  Car.  333;  Seig- 
ling  V.  Main,  i  McMull.  L.  (S.  Car.)  252. 

Texas.  —  Lea  v.  Hogue,  i  Tex.  App.  Civ. 
Cas.,  §  607. 

Virginia  —  Davis  v.  Payne,  4  Rand.  (Va.) 
332;  Mosby  V.  Leeds,  3  Call  (Va.)  445,  per 
Lyons,  J. 

Any  Part  of  the  Property  Subject  to  Distress 
May  Be  Seized,  —  A  person  who  has  authority 
to  make  a  distress  may  exercise  his  discretion 
in  taking  any  part  of  the  property  which  is 
subject  to  distress.  Mitchell  v.  Franklin,  3  J. 
J.  Marsh.  (Ky.)  477. 

Under-tenant. —  An  under-tenant's  goods  may 
be  distrained  for  rent  due  by  the  tenant,  even 
though  the  tenant  has  goods  on  the  premises 
sufficient  to  satisfy  the  landlord's  demand. 
Smoyer  v.  Roth,  (Pa.  1888)  13  Atl.  Rep.  191. 

If  a  tenant  for  a  term  certain  sublets  the 
premises  and  then  surrenders  to  his  lessor, 
and  the  subtenant  remains  in  possession,  the 
goods  of  such  subtenant  are  not  liable  to  dis- 
traint for  rent  due  from  a  new  tenant  to  whom 
the  landlord  demises  the  premises  after  the 
surrender.  Hessel  v.  Johnson,  129  Pa.  St. 
173.  15  Am.  St.  Rep.  716.  142  Pa.  St.  8. 

The  Goods  of  a  Tenant's  Wife,  found  on  the 
demised  premises,  are  liable  to  distress  for 
rent  in  arrear,  though  they  are  her  separate 
property.  Blanche  v.  Bradford,  38  Pa.  St. 
344,  80  Am.  Dec.  489.  And  she  cannot  claim 
exemption  of  her  household  goods  under  a. 
homestead  law  which  exempts  her  property 
from  levy  and  sale  for  her  own  debts,  but  not 
the  debts  of  another.  But  a  constitutional 
provision  which  declares  that  a  wife's  prop- 
erty shall  not  be  subject  to  levy  and  sale  for 
her  husband's  debts,  exempts  such  property 
from  liability  to  a  distress.  Wallace  v.  John- 
son, 17  S.  Car.  454. 

Cattle  Belonging  to  a  Stranger.  —  In  Poole  v. 
Longuevill,  2  Saund.  2S9,  it  was  held  that  if 
cattle  escape  out  of  an  adjoining  close  and  are 
levant  and  couchant  on  the  demised  premises 
they  may  be  distrained  for  rent,  though  thej' 
escape  through  the  defect  of  fences  which  the 
party  distraining  ought  to  have  repaired.  But 
in  Saunders's  note  (28917)  it  is  said  that  this 
case  is  hard  to  maintain,  and  a  number  of  old 
cases  are  cited  which  are  in  conflict  with  it. 
See  also  Vernon's  Case,  3  Dyer  317(7;  Gilb. 
Dist.  34  (2d  ed.);  Gill  v.  Gawin,  2  Rolle  124; 
Kemp  V.  Cruwes,  2  Lutw.  1580.  In  his  notes 
to  the  same  case,  2  Wm.  Saund.  289/',  Ser- 
geant Williams  also  says:  "  It  should  seem 
that  at  this  day  a  court  of  law  would  be  of 
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The  Eeason  Why  a  Stranger's  Goods  Are  Subject  to  Distress  is  because  infinite  frauds 
would  be  otherwise  practiced  on  a  landlord,  and  his  summary  remedy  in  this 
case  might  at  any  time  be  defeated  by  a  collusion  between  his  tenant  and  a 
stranger.* 

Tenant's  Liability  to  Stranger  Whose  Goods  Are  Distrained.  —  The  tenant  on  whose 
premises  the  property  of  a  stranger  is  seized  for  rent  is  liable  over  to  the 
stranger.* 

Lessor's  Eight  of  Pledge  in  Louisiana.  —  In  Louisiana  a  lessor  has  a  right  of  pledge 
on  all  movables  found  on  the  demised  premises,  and  the  right  generally 
includes  the  goods  of  third  persons  as  well  as  those  of  the  lessee.^ 


opinion  that  cattle  belonging  to  a  drover  being 
put  into  a  ground  with  the  consent  of  the  oc- 
cupier to  graze  only  one  night,  on  their  way  to 
a  fair  or  market,  were  not  liable  to  the  distress 
of  the  landlord  for  rent,"  though  the  contrary 
had  been  ruled  in  Fowkes  v.  Joyce,  3  Lev.  260, 
2  Vent.  50. 

In  a  South  Carolina  case  it  was  held  that  al- 
though the  English  rule  that  stray  cattle  are 
distrainable  for  rent  when  they  have  been 
levant  and  couchant  upon  the  land,  may  not  be 
applicable  to  the  agricultural  usages  of  this 
country,  yet  when  the  cattle  of  third  persons 
have  been  put  upon  the  premises  with  the  con- 
sent of  the  owner,  tliey  are  liable  to  distress, 
and  the  fact  that  the  landlord  was  informed 
that  they  did  not  belong  to  the  tenant  will  not 
make  any  difference.  Reeves  v.  McKenzie,  i 
Bailey  L.  (S.  Car.)  497.  And  in  this  state  it 
was  held  that  a  negro  slave  belonging  to  a 
stranger,  accidentally  on  the  premises,  was 
distraimble.  Bull  v.  Horlbeck,  I  Bay  (S. 
Car.)  30t. 

Tenant  at  Will.  —  If  the  estate  of  a  tenant  at 
will  be  determined  either  by  his  death  or  by 
the  act  of  the  landlord,  he  or  his  executors 
may  reap  the  corn  sown  by  him.  And  there- 
fore the  corn  sown  by  a  tenant  at  will  (who 
died  before  harvest)  and  purchased  by  another 
person  cannot  be  distrained  by  the  landlord 
for  rent  due  to  him  from  a  subsequent  tenant. 
Eaton  7'.  Southby,  Willes  131. 

Tenants  of  Undivided  Part  of  Same  Estate  — 
Partnership  Property.  —  A  and  B  had  each  sepa- 
rately attorned  tenant  to  the  same  landlord  of 
an  undivided  part  of  the  same  estate,  which 
they  occupied  jointly,  and  on  which  they  car- 
ried on  a  partnership  business  It  was  held 
that  in  a  distress  proceeding  against  A  the 
landlord  could  distrain  upon  A's  property 
only,  and  could  not  distrain  upon  the  partner- 
ship property  which  was  on  the  estate.  Exp. 
Parke.  L.  R.  18  Eq.  381. 

1.  Himely  t.  Wyatt,  r  Bay  (S.  Car.)  103. 

Stranger's  Goods  Distrainable  After  Termina- 
tion of  Lease.  —  l"nd(  r  (lie  statutes  permitting 
a  distress  to  be  made  after  the  termination  of 
the  lease,  a  stranger's  goods  on  the  premises 
may  be  distrained  as  well  as  the  tenant's. 
Whiting  V.  l^ake,  qi  Pa.  St.  349. 

But  the  goods  of  a  tenant  cannot  be  dis- 
trained to  satisfy  rent  due  by  a  former  tenant 
of  the  same  premises.  Whiting  v.  Lake,  91 
Pa,  St.  SV). 

Stranger  Cannot  Question  Landlord's  Right  to 
Demise.  —  A  stranger  whose  goods  have  been 
s<;i/rfi  on  the  premises  of  a  tenant  and  dis- 
trained for  rent  cannot,  any  more  than  the 
tenant  himself,  question  the  landlord's  right 


to  demise.  Smith  v.  Aubrey,  7  U.  C.  Q.  B. 
90. 

Landlord  Cannot  Take  Advantage  of  His  Own 
Wrong.  —  If  a  landlord  prevents  the  removal 
of  a  stranger's  goods  and  thus  compels  the 
owner  to  leave  them  on  the  demised  premises, 
or  if  he  converts  them  to  his  own  use,  he  can- 
not afterwards  distrain  them.  Seigling  v. 
Main,  I  McMull.  L.  (S.  Car.)  252. 

Lease  Made  to  Secure  Bight  of  Distress  Against 
Third  Parties.  —  C,  having  paid  rent  due  by  R. 
to  11.,  in  order  to  secure  the  sum  so  paid  and 
other  advances  took  an  assignment  of  the  resi- 
due of  the  term  from  R.,  who  forthwith  took  a 
lease  from  C.  for  a  term  of  three  months,  the 
rental  value  being  the  amount  of  C.'s  ad- 
vances to  R.,  which  were  greatly  in  excess  of 
the  actual  rental  value  of  the  property  for  that 
time.  It  was  held  that  such  a  lease  could  not 
create  the  relation  of  landlord  and  tenant  so  as 
to  enable  C.  to  distrain  the  goods  of  third  par- 
ties on  the  premises.  Wilson,  C.  J.,  in  deliv- 
ering the  opinion  of  the  court,  said  the  lease 
"  was  manifestly  not  made  for  the  real  pur- 
pose of  creating  the  true  relationship  of  land- 
lord and  tenant.  *  *  *  The  object  of  it  was 
to  get  some  ground  for  seizing  the  goods  upon 
the  premises,  no  matter  whose  goods  they 
were.  *  *  *  a  lease  made  for  such  a  pur- 
pose, however  binding  between  the  parties, 
cannot  be  supported  against  the  just  rights  of 
others."  Thomas  v.  Cameron,  8  Ont.  Rep. 
441. 

2.  Exall  V.  Partridge,  8  T.  R.  308;  O'Donnel 
V.  Seybert,  13  S.  &  R.  (Pa.)  54.  Sec  also  Saps- 
ford  V.  Fletcher,  4  T.  R.  511. 

A  stranger  whose  property  is  sold  under  a 
distress  may  buy  it  in  and  recover  the  amount 
paid  in  an  action  against  the  tenant.  Wells 
7'.  Porter,  7  Wend.  (N.  V.)  119. 

3.  Bight  of  Pledge  Extends  to  All  Movables  on 
Premises —  Unitni  .Stnt,-s.  —  Marshall  -■.  Knox, 
l6  Wall.  (U.  S.)55l,  decided  under  \hQ  Louisiana 
law. 

Louisiana.  —  Bazin  '■.  Scgura,  5  La.  Ann. 
718;  Matthews  v.  Their  Crediiors,  10  La.  Ann. 
718;  Duplanticr  v.  Wilkins,  19  La.  Ann.  112; 
ilynson  v.  Cordukes,  21  La.  Ann.  553;  Davis 
V.  Thomas,  23  La.  Ann.  340;  Johnson  x>.  Tac- 
neau,  23  La.  Ann.  453;  Arick  7'.  Walsh,  23  La. 
Ann.  Cios ;  Merrick  La  Ilache,  27  La.  Ann. 
87:  Bailey  ii.  Quick,  28  La.  .Ann.  432;  Worrell 
V.  Vickers,  30  La.  Ann.  202;  Stone's  Succes- 
sion, 31  La.  Ann.  311;  Pickens  v,  Webster,  31 
La.  Ann.  870;  University  Pub.  Co.  v.  Piffet, 
34  La.  Ann.  602;  Goodrich  v.  Bodley  35  La. 
Ann.  525;  X'airin  v.  Hunt,  18  La.  498;  Beach  r/. 
MrDonough,  5  Rol).  (La.)  352;  Dorsey  -  .  Vidal, 
I  Martin  N.  S.  (La.)  718;  Parker  v.  Stark- 
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In  Some  States  Under-tenant's  Property  Exempted.  —  Under  the  statutes  of  several 
states  the  goods  of  an  under-tenant  on  the  demised  premises  cannot  be  dis- 
trained for  rent  due  by  the  tenant.' 

Stranger's  Property  Exempted  in  Several  States.  —  Under  the  statutes  of  several  states 
property  of  a  stranger  found  on  the  demised  premises  cannot  be  distrained.* 
In  these  states  if  the  tenant  has  made  a  l?ona  fide  sale  of  his  goods  they  are 
not  liable  to  distress,  although  they  remain  upon  the.  demised  premises.* 
But  any  interest  which  the  tenant  has  in  goods  on  the  premises  is  generally 
held  to  be  distrainablc.'* 


weather,  7  Maitin  N.  S.  (La.)  337;  Ritchie  v. 
White,  II  Maitin  (La.)  239;  llanna  v.  His  Cred- 
itors, 12  Martin  (La.)  32. 

The  assets  of  a  banker,  so  far  as  they  are 
susceptible  to  being  pledged,  are  subject  to 
this  right.  Matthews  v.  Their  Creditors,  10 
La.  Ann.  718.  See  also  Stone's  Succession,  31 
La.  .■\nn.  311. 

How  Far  Goods  of  Sublessee  Are  Subject.  —  But 
the  goods  or  effects  of  a  sublessee  are  only  sub- 
ject to  the  privilege  of  the  lessor  to  the  extent 
of  the  sublessee's  indebtedness  to  the  princi- 
pal lessee  at  the  time  the  lessor's  right  is  en- 
forced. Vairin  v.  Hunt,  18  La.  498;  Simon  v. 
Goldenberg,  15  La.  Ann.  229;  Sanarens  v. 
True,  22  La.  Ann.  181;  Arent  v.  Bone,  23  La. 
Ann.  387;  Weatherly  v  Baker,  25  La.  Ann. 
22g;  Campbell  v.  Fowler,  28  La.  Ann.  234; 
University  Pub.  Co.  v.  Piffet,  34  La.  Ann. 
602;  Beach  z/.  McDonough,  5  Rob.  (La.)  352; 
Deslix  V.  Jonc,  6  Rob.  (La.)  292. 

But  when  the  goods  of  the  sublessee  are 
seized  by  the  lessor  for  rent  due  him,  and  the 
sublessee  does  not  disclose  the  title  under 
which  he  occupies  the  premises,  the  privilege 
of  the  lessor  will  cover  the  goods  for  the  whole 
amount  of  rent  due.  Simon  v.  Goldenberg,  15 
La.  Ann.  229;  Beach  v.  McDonough,  5  Rob. 
<La.)  352. 

But  this  rule  does  not  apply  when  the  sub- 
lessee is  absent  and  not  represented  and  is 
unaware  of  the  seizure  and  sale  of  his  prop- 
erty by  the  lessor.  Kittridge  v.  Ribas,  18  La. 
Ann.  718. 

Stranger's  Goods  Transiently  or  Accidentally  on 
Premises. —  Movables  belonging  to  a  third  per- 
son are  not  subject  to  the  lessor's  privilege, 
when  they  are  transiently  or  accidentally  in 
the  house,  store,  or  shop  of  the  lessee.  Cole- 
man V.  Fairbanks,  28  La.  Ann.  93.  See  also 
Rea  V.  Burt,  8  La.  509. 

Goods  Stored  in  Warehouse.  —  Goods  stored  in 
a  warehouse  are  subject  to  the  lessor's  right 
of  pledge  for  such  sum  as  the  person  storing 
the  goods  owes  the  lessee  at  the  time  the 
lessor's  right  is  enforced.  Vairin  v.  Hunt,  18 
La.  498. 

1.  In  Some  States  Under-tenant's  Property  Not 
Diatrainable — Georgia. — Scruggs  Gibson, 
40  Ga.  511. 

Illinois.  — Gray  v.  Ravvson,  11  111.  527;  Uhl 
V.  Dighton,  25  111.  154. 

New  Jersey. — Guest  v.  Opdyke,  31  N.  J.  L. 
552. 

Texas.  —  Knight  v.  Old,  2  Tex.  App.  Civ. 
Cas.,  §  79;  Sansing  v.  Risinger,  2  Tex.  App. 
Civ.  Cas.,  g  713,  4  Tex.  App.  Civ.  Cas.,  §  log. 

But  in  Illinois  and  New  Jersey  an  under-ten- 
ant's crops  may  be  distrained.  Uhl  v.  Digh- 
ton, 25  111.  154;  Guest  V.  Opdyke,  31  N.  J.  L. 
552. 


2.  In  Some  States  Stranger's  Property  Not  Dis- 
trainable — Georgia.  —  Scruggs  v.  Gibson,  40 
Ga.  511. 

Illinois.  —  Uhl  v.  Dighton,  25  111.  154;  Em- 
mert  v.  Reinhardt,  67  III.  481:  Hadden  v. 
Knickerbocker,  70  111.  677,  22  Am.  Rep.  80; 
Kellogg  Newspaper  Co.  v.  Peterson,  162  111. 
158;  Howdyshell  v.  Gary,  21  111.  App.  288; 
Powell  V.  Daily,  61  111.  App.  559. 

Kentucky. — Mitchell  v.  Franklin,  3  J.  J. 
Marsh.  (Ky.)  477;  Hughs  v.  Sebre,  2  A.  K. 
Marsh.  (Ky.)  227;  Craddock  v.  Riddlesbarger, 
2  Dana  (Ky.)  205. 

New  Jersey. — Allen  v.  Agnew,  24  N.  J.  L. 
443;  Hamilton  v.  Hamilton,  25  N.  J.  L.  544; 
Guest  V.  Opdyke,  31  N.  J.  L.  552;  Woodside  v. 
Adams,  40  N.  J.  L.417;  Cadmus  v.  Barney,  42 
N.  J.  L.  346. 

South  Carolina.  —  Wallace  v.  Johnson,  17  S. 
Car.  456;  Sullivan  v.  Ellison,  20  S.  Car.  484; 
Ex  p.  Knobeloch,  26  S.  Car.  331. 

Virginia. —  Davis  v.  Payne,  4  Rand.  (Va.) 
332;  Harvie  v.  Wickham,  6  Leigh  (Va.)  236. 

But  in  New  Jersey  all  crops  found  on  the  de- 
mised premises  may  be  distrained,  whether 
they  belong  to  the  tenant  or  to  a  stranger. 
Bird  V.  Anderson,  41  N.  J.  L.  392. 

In  Mississippi  only  goods  belonging  to  the 
tenant  or  to  some  person  liable  for  the  rent  of 
the  premises  are  distrainablc.  Stamps  v.  Gil- 
man,  43  Miss.  456;  Gibson  v.  Lock,  58  Miss. 
298;  Patty  V.  Bogle,  59  Miss.  491. 

In  Case  of  an  Assignment  of  the  Term  by  a 
Lessee  the  property  of  the  assignee  is  liable  to 
be  distrained  by  the  original  lessor  for  the 
rent  due  him.  Sexton  v.  Chicago  Storage 
Co.,  129  111.  318,  16  Am.  St.  Rep.  274;  Howdy- 
shell V.  Gary,  21  III.  App.  28S. 

How  Bight  to  Distrain  Is  Determined.  —  In 
those  states  where  the  property  of  a  stranger 
is  not  liable  to  a  distress,  the  right  to  levy  must 
be  determined  by  the  ownership  of  the  prop- 
erty sought  to  be  reached  at  the  time  of  the 
levy,  or  perhaps  of  the  delivery  of  the  warrant 
to  the  officer.  Howdyshell  v.  Gary,  21  111. 
App.  288. 

3.  Goods  Sold  Bona  Fide.  —  Howdyshell  v. 
Gary,  21  111.  App.  288;  Snyder  v.  Hitt,  2  Dana 
(Ky.)  204;  Bean  v.  Edge,  84  N.  Y.  510. 

In  Kentucky  it  has  been  held  that  where  the 
tenant's  goods  have  been  sold  under  an  execu- 
tion they  cannot  be  distrained.  Craddock  v. 
Riddlesbarger,  2  Dana  (Ky.)  205. 

4.  Tenant's  Interest  in  Goods  on  Premises  Gen- 
erally Distrainable.  —  The  tenant's  interest  in 
chattels  which  he  has  mortgaged,  but  which 
still  remain  in  his  possession,  is  subject  to  a 
distress  for  rent.  Stevens  v.  Lodge,  7  Blackf. 
(Ind.)  594;  Holladay  v.  Bartholomae,  11  111. 
App.  206:  Woodside  v.  Adams,  40  N.  J.  L. 
417;   Newell  V.  Clark,  46  N.  J.  L.  374;  Red- 
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b.  Exceptions  to  the  Rule.  —  To  the  general  rule  there  are  a  number 
of  exceptions  founded  on  public  convenience,*  some  at  common  law  and  others 
introduced  by  statutory  enactment.  Some  things  are  exempt  from  being  dis- 
trained on  account  of  the  place,  and  others  on  account  of  the  things  themselves.* 

(l)  Fixtures.  —  Things  fixed  to  the  freehold  cannot  be  distrained.' 

Criteria  to  Determine  Whether  a  Fixture.  — -  The  question  as  to  whether  a  chattel  is 
exempt  from  distress  by  reason  of  its  being  attached  to  the  freehold  is  a  ques- 
tion of  fact  depending  on  the  circumstances  of  each  case,  and  principally  on 
two  considerations:  First,  the  mode  of  annexation  to  the  soil  or  fabric  of  the 
building,  and  whether  it  can  be  easily  removed  without  injury'  to  itself  or  the 
building;  and  secondly,  the  object  of  the  annexation,  whether  for  the  per- 
manent and  substantial  improvement  of  the  building,  or  merely  for  a  tem- 
porary purpose,  and  the  more  complete  enjoyment  and  use  of  it  as  a  chattel.* 


man  v.  Hendricks,  r  Sandf.  (N.  Y.)  32.  See 
also  Crine  v.  Davis,  68  Ga.  138. 

But  in  Kentucky  it  has  been  held  that  the  in- 
terest of  a  mortgagor  is  not  subject  to  distress 
for  rent.  Snyder  v.  Hitt,  2  Dana  (Ky.)  204; 
Hood  V.  Hanning,  4  Dana  (Ky.)  21.  But  as 
to  landlord's  lien  on  mortgaged  goods,  see 
English  'J.  Duncan,  14  Bush.  (Ky.)  377;  Beck- 
with  V.  Bent,  10  B.  Mon.  (Ky.)  55;  Fisher  v. 
Kollerts,  16  B.  Mon.  (Ky.)  398;  Pelry  Ran- 
dolph, 85  Ky.  351. 

Under  the  South  Carolina  statute  if  the 
mortgage  is  past  due  the  landlord  cannot  dis- 
train. Ex  p.  Knobeloch,  26  S.  Car.  331,  ex- 
plained in  Bischoff  v.  Trenholm,  36  S.  Car.  75. 
See  also  Trescott  v.  Smyth,  i  McCord  Eq.  (S. 
Car.)  4S6. 

In  New  Jersey  it  has  been  held  that  goods 
upon  the  demised  premises  of  which  the  ten- 
ant is  owner  jointly  with  a  stranger  may  be 
distrained  for  rent,  but  only  the  interest  of  the 
tenant  can  be  applied  in  satisfaction  of  the 
landlord's  claim,  .\llen  v.  Agnew,  24  N.  J.  L. 
443;  .Vewell  V.  Clark,  46  N.  J.  L.  373. 

In  Virginia,  if  the  goods  of  the  lessee  were, 
when  the  tenancy  commenced  or  when  they 
were  carried  on  the  demised  premises,  subject 
to  a  lien  valid  against  his  creditors,  his  inter- 
est only  in  such  goods  will  be  liable  to  dis- 
tress, and  if  any  lien  be  created  on  such  goods 
while  they  are  on  the  premises  they  can  be 
distrained  for  only  one  year's  rent,  but  it  mat- 
ters not  whether  this  year's  rent  accrued  before 
or  after  the  creation  of  the  lien,  or  whether  or 
not  other  rents  have  accrued  after  the  lien  was 
created  which  have  been  paid  by  the  tenant. 
Wades  v.  Figgatt,  75  Va.  575;  Upper  Appo- 
matto.x  Co.  v.  Hamilton,  83  Va.  319;  Rich- 
mi)nd  V.  Duesberry,  27  Gratt.  (Va.)  210. 

Goods  in  the  Hands  of  Assignee  for  Creditors.  — 
Under  tiie  South  Carolina  statute  property  as- 
signed by  the  tenant  for  the  benefit  of  credit- 
ors, the  legal  title  having  passed  to  the 
assignee,  cannot  be  taken  under  a  distress  for 
rent.  Bischop  v.  Trenholm,  36  S.  Car.  75. 
See  infra,  this  section.  Goods  in  the  Custody  of 
the  Law. 

In  Neru  Jersey  and  Kentucky  it  has  been  held 
that  goods  in  the  hands  of  an  assignee  may  be 
distrained.  Petry  v.  Randolph,  85  Ky.  351; 
Hoskins  v.  Paul,  9  N.  J.  L.  no,  17  Am.  Dec. 
455.  But  in  Kentucky,  in  such  case,  the  land- 
lord must  distrain  within  four  months  after 
the  rent  becomes  due.  Pctry  v.  Randolph,  85 
Ky.  351- 
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Eastwood,  6  Exch. 
L.  R.  5  Q.  B.  306; 
B.  961,  43  E.  C.  L. 


In  Mississippi  goods  in  the  hands  of  an  as- 
signee for  the  benefit  of  creditors  may  be 
seized  on  attachment  for  rent,  the  landlord's 
claim  being  good  against  every  one  not  a  pur- 
chaser in  good  faith  and  for  value.  Paine  v. 
Aberdeen  Hotel  Co.,  60  Miss.  360;  Paine  v. 
Sykes,  72  Miss.  351.  But  in  this  state  it  has 
been  held  that  where  a  tenant  mortgages  his 
goods  and  forfeiture  occurs  they  cannot  be 
attached  for  rent.  Stamps  v.  Oilman,  43 
Miss.  456. 

1.  Beall  V.  Beck,  3  Cranch  (C.  C.)  666;  El- 
ford  V.  Clark,  3  Brev.  (S.  Car.)  88. 

2.  Gorton  v.  Falkner,  4  T.  R.  567. 

3.  Fixtures  Cannot  Be  Distrained.  —  Co.  Litt. 
47/':  2  Black.  Com.  79. 

England.  —  Gorton  v.  Falkner,  4  T.  R.  567; 
Pitt  V.  Shew,  4  B.  &  Aid.  207,  6  E.  C.  L.  453; 
Simpson  v.  Hartopp,  Willes  514;  Muspratt  v. 
Gregory,  I  M.  &  W.  644;  Davies  v.  Powell, 
Willes  50;  Hellawell  v. 
295;  Turner  v.  Cameron, 
Dalton  V.  Whittem,  3  Q. 
1056. 

Canada.  —  Howell  v.  Listowell  Rink,  etc., 
Co.,  13  Ont.  Rep.  476. 

Illinois.  —  Kassing  v.  Kcohane,  4  111.  App. 
460. 

Indiana. — Given  v.  Blann,  3  Blackf.  (Ind.) 
64. 

New  York.  —  Reynolds  v.  Shuler,  5  Cow. 
(N.  Y.)  328. 

Pennsylvania.  —  Furbush  v.  Chappell,  105 
Pa.  St.  187. 

South  Carolina.  —  Vausse  v.  Russel,  2  Mc- 
Cord L.  (S.  Car.)  329. 

Reasons  for  the  Exemption.  —  Three  reasons 
are  given  for  this  exemption.  First,  that 
what  is  fixed  to  the  freehold  is  part  of  the 
thing  demised  and  the  nature  of  the  distress 
is  not  to  resume  part  of  the  thing  itself  for  the 
rent.  Second,  that  what  is  part  of  the  free- 
hold cannot  be  severed  from  it  without  detri- 
ment to  the  thing  itself  in  the  removal. 
Third,  that  the  freehold  itself  would  be  in- 
jured by  the  removal  of  that  which  is  affixed 
to  it.  Gilbert  on  Distresses  34,  48;  2  Black. 
Com.  79;  Hellawell  Eastwood,  6  Kxch.  295; 
Turner      Cameron,  L.  R.  5  Q.  H.  306. 

4.  Principal  Considerations  in  Determining  the 
Question  of  Exemption. —  Hellawell  v.  East- 
wood, 6  Exch.  295;  Turner  v.  Cameron,  L.  R. 
5  Q.  B.  306.    On  this  subject  see  the  title  Fix- 
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(2)  Things  Which  Cannot  Be  Restored  in  Same  Plight  as  When  Taken.  — 
Things  which  cannot  be  restored  to  the  owner  in  the  same  plight  as  when 
taken  are  not  distrainable.* 

(3)  Tilings  in  Actual  Use  or  Possession.  —  Chattels  in  actual  use  or  in  the 
actual  possession  and  presence  of  the  owner  himself  are  not  distrainable.* 
This  exemption  is  intended  to  prevent  a  breach  of  the  peace,*  and  applies  to 


those  goods  only  can  be  distrained  for  rent 
which  the  landlord  could  afterwards  restore  in 
the  plight  in  which  they  were  before  the  dis- 
tress. Co.  Litt.  47;  Darby  v.  Harris,  i  Q.  B. 
Sg5,  41  E.  C.  L.  828;  Hellawell  v.  Eastwood,  6 
E.\ch.  295. 

Illustrations.  —  Therefore  windows,  doors, 
chimney-pieces,  furnaces,  caldrons,  and  the 
like  cannot  be  distrained.  Co.  Litt.  47/';  2 
Black.  Com.  79.  Nor  can  kitchen  ranges, 
register-stoves,  coppers,  and  grates,  which  are 
annexed  to  the  freehold  in  the  ordinary  man- 
ner. Darby  v.  Harris,  i  Q.  B.  895,  41  E.  C. 
L.  828.  Nor  an  anvil  fixed  in  a  smith's  shop. 
5  Gilb.  Dist.  13,  Y.  B.  14  H.  8,  25b. 

Hop-poles  deeply  imbedded  in  the  ground 
are  agricultural  fixtures  and  cannot  be  dis- 
trained, and  this  is  so  whether  hops  are  grow- 
ing upon  them  at  the  time  or  not.  Alway  v. 
Anderson,  5  U.  C.  Q.  B.  34. 

In  Turner  v.  Cameron,  L.  R.  5  Q.  B.  306,  it 
was  held  that  railways,  by  their  mode  of 
annexation  to  the  soil,  became  fixtures,  and 
were  not  distrainable. 

Things  Slightly  Attached  to  Freehold  Distrain- 
able.—  Fixtures  slightly  attached  to  the  free- 
hold, which  may  be  removed  by  a  tenant  at 
his  pleasure  during  his  term,  without  destroy- 
ing their  character  or  injuring  them,  may  be 
distrained.  Furbush  v.  Chappell,  105  Pa.  St. 
187. 

A  spinning  mule  fastened  to  the  floor  of  a 
mill  with  wooden  screws,  so  as  to  run,  is  dis- 
trainable. Furbush  v.  Chappell,  105  Pa.  St. 
187;  Furbush  v.  Fisher,  16  Phila.  (Pa.)  170, 
40  Leg.  Int.  (Pa.)  286.  See  also  Hellawell 
-J.  Eastwood,  6  Exch.  295.  But  see  Holland 
V.  Hodgson,  L.  R.  7  C.  P.  328. 

Privilege  Not  Affected  by  Removal  for  Repairs. 
—  The  e.xemption  continues  although  the  fix- 
tures may  be  temporarily  removed  from  their 
place  for  the  purpose  of  repairs.  Reynolds  v. 
Shuler,  5  Cow.  (N.  Y.)  323. 

Exemption  Ceases  with  Permanent  Severance.  — 
But  where  fixtures  are  permanently  severed 
from  the  freehold  they  become  distrainable. 
Reynolds  v.  Shuler,  5  Cow.  (N.  Y.)  323. 

Growing  Crops.  —  Growing  crops  were  not 
distrainable  at  common  law,  but  were  made 
so  by  the  statute  11  Geo.  II.,  c.  19,  which  has 
been  followed  by  the  statutes  of  several  of  the 
states.  2  Black.  Com.  79;  Piggott  v.  Birtles, 
I  M.  &  W.  448;  Miller  v.  Green,  2  Cromp.  &  J. 
142,  8  Bing.  92,  21  E.  C.  L.  234;  Wharton 
V.  Naylor,  12  p.  B.  673,  64  E.  C.  L.  673;  Given  v. 
Blann,  3  Blackf.  (Ind  )  66;  Uhl  v.  Dighton, 
25  111.  154;  Potter  V.  Hall,  3  Pick.  (Mass.)  368, 
15  Am.  Dec.  226:  Guest  v.  Opdyke,  31  N.  J.  L. 
552;  Quinn  v.  Wallace,  6  Whart.  (Pa.)  462. 

Growing  trees  and  shrubs  in  a  nursery 
ground  are  not  distrainable  for  rent  under  the 
statute  II  Geo.  II.,  c.  19,  p  8.  Clark  v.  Gas- 
karth,  8  Taunt.  431,  4  E.  C.  L.  154;  Clark  v. 
Calvert,  8  Taunt.  742,  4  E.  C.  L.  266. 
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Charters  Concerning  Land  are  not  distrain- 
able, because  in  contemplation  of  law  they  are 
parcels  of  the  freehold.    2  Black.  Com.  79. 

1.  Things  Which  Cannot  Be  Returned  Intact. — 
2  Black.  Com.  82;  3  Kent's  Com.  475;  Cooper 
V.  Pollard,  i  Roll.  Abr.  667;  Morley  v.  Pin- 
combe,  2  Exch.  loi;  Given  v.  Blann,  3 
Blackf.  (Ind  )  64;  Bond  v.  Ward,  7  Mass.  129, 
5  Am.  Dec.  28. 

Illustrations.  —  Therefore  milk,  fruit,  and 
the  like  cannot  be  distrained.  2  Black.  Com. 
82.  The  flesh  of  animals  lately  slaughtered 
cannot  be  distrained.  Morley  v.  Pincombe, 
2  Exch.  loi. 

Shocks  or  Sheaves  of  Corn  were  not  distrainable 
at  common  law,  but  were  made  so  by  statute  2 
W.  &  M.,  c.  5.  2  Black.  Com.  82;  Simpson  v. 
Hartopp,  Willes  515;  Wilson  v.  Ducket,  2  Mod. 
61;  Piggott  V.  Birtles,  i  M.  &  W.  448;  John- 
son V.  Faulkner,  2  Q.  B.  925,  42  E.  C.  L.  980. 
Potter  V.  Hall,  3  Pick.  (Mass.)  368,  15  Am. 
Dec.  226 ;  Quinn  v.  Wallace,  6  Whart.  (Pa.)  452 ; 

In  Indiana  sheaves  and  shocks  of  corn  have 
been  held  to  be  not  distrainable.  Given 
Blann,  3  Blackf.  (Ind.)  64. 

Under  the  A'cTt' ^f^j-ci' statute  all  grain  found 
on  the  premises  may  be  distrained.  Guest  v. 
Opdyke,  31  N.  J.  L.  552. 

In  Massachusetts  green  hides  in  vats  for 
tanning  are  exempted  from  attachment.  Bond 
V.  Ward,  7  Mass.  123,  5  Am.  Dec.  28.  But 
hay  in  a  barn  is  not.  Campbell  v.  Johnson,  11 
Mass.  184. 

2.  Chattels  in  Actual  Use  or  Possession.  —  2 

Black.  Com.  81;  Muspratt  v.  Gregory,  i  M.  & 
W.  633;  Sunbolf  V.  Alford,  3  M.  &  W.  248; 
Storey  v.  Robinson,  6  T.  R.  138;  Couch  v. 
Crawford,  10  (J.  C.  C.  P.  491;  Miller  v.  Miller, 
17  U.  C.  C.  P.  226;  Owen  v.  Boyle,  22  Me.  61. 

Illustration.  —  A  cart  loaded  with  grain  and 
two  horses  attached  thereto  were  held  to  be 
privileged  from  distress  where  there  was  a 
man  in  the  cart.  Welsh  v.  Bell,  i  Vent.  36. 
See  also  Field  v.  Adames,  12  Ad.  &  El.  649, 
40  E.  C.  L.  147. 

Exemption  Not  Applicable  to  Luxuries  or  Very 
Valuable  Things. —  In  Potter  v.  Hall,  3  Pick. 
(Mass.)  368,  15  Am.  Dec.  226,  it  was  held  that 
under  the  Massachusetts  law  of  attachment 
upon  mesne  process,  which  is  analogous  to  the 
common-law  doctrine  of  distress  for  rent,  a 
stage-coach  about  to  start  upon  its  journey 
was  not  exempt.  Itviras  said  that  to  apply  the 
rule  which  protected  property  in  actual  use  to 
articles  of  luxury,  or  of  great  value,  would  be 
contrary  to  the  reason  of  the  common  law. 

3.  Intended  to  Prevent  a  Breach  of  the  Peace.  — 
2  Black.  Com.  81;  Muspratt  v.  Gregory,  i  M.  & 
W.  633;  Storey  v.  Robinson,  6  T.  R.  138; 
Beall  V.  Beck,  3  Cranch  (C.  C.)  666. 

It  has  been  held  that  goods  may  be  dis- 
trained if  the  distraint  can  be  made  without 
risking  a  breach  of  the  peace.  Couch  v.  Craw- 
ford, 10  LT.  C.  C.  P.  491. 
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the  goods  of  the  tenant  himself  as  well  as  to  those  of  a  stranger.* 

(4)  Things  in  Which  a  Man  Can  Have  No  Absolute  Property.  —  As  every- 
thing which  is  distrained  is  presumed  to  be  the  property  of  the  occupant,  it 
follows  that  things  wherein  a  man  can  have  no  absolute  and  valuable  property 
cannot  be  distrained.* 

(5)  Beasts  of  t lie  Plough,  Sheep,  and  Instruments  of  a  Alan's  Occupation.  — 
Beasts  of  the  plough,  sheep,  and  instruments  of  husbandry  or  of  a  man's  trade 
or  profession  are  privileged  from  distress  for  rent  if  there  be  any  other  suffi- 
cient distress  upon  the  premises.* 

(6)  Things  Exempted  for  the  Be^iefit  of  Trade  and  Commerce.  —  When  the 
tenant,  in  the  course  of  his  business,  necessarily  has  the  goods  of  those  with 
whom  he  deals  or  who  employ  him,  the  goods  are  not  liable  to  distress  for  rent 
due  by  the  tenant.* 


It  would  appear  that  the  reason  of  the  rule 
would  not  hold  where  the  levy  is  made  by  an 
officer  of  the  law. 

1.  Beall  V.  Beck,  3  Cranch  (C.  C.)  666. 

2.  Things  in  Which  There  Can  Be  No  Absolute 
Property.  —  2  Black.  Com.  82. 

Thus  deer,  cats,  rabbits,  and  all  animals  fercc 
natura  are  not  distrainable.  Co.  Litt.  \ia\ 
Owen  V.  Boyle,  22  Me.  61.  But  if  such  ani- 
mals are  kept  in  an  inclosure  on  the  premises 
for  the  purpose  of  profit  they  may  be  dis- 
trained. Davies  v.  Powell,  Willes  46;  Ford  v. 
Tynte,  2  Johns.  &  H.  150.  The  exemption 
does  not  extend  to  dogs,  for  a  man  may  have 
valuable  property  in  a  dog.  Davies  v.  Pow- 
ell, Willes  48. 

3.  Beasts  of  the  Plough,  Sheep,  and  Necessary 
Instroments.  —  C<j.  \J\\.^.  \-ia,  b\  2  Black.  Com. 
81 ;  3  Kent's  Com.  475. 

England.  —  Simpson  v.  llartopp,  Willes  512; 
Gorton  v.  Faulkner,  4  T.  R.  565;  Vinkinstone 
V.  Ebden,  Carth.  35S;  Muspratt  v.  Gregory,  i 
M.  &  W.  644;  Fenton  v.  Logan,  9  Bing.  676, 
23  E.  C.  L.  416;  Wood  V.  Clarke,  I  Cromp  & 
J.  484;  Jenner  v.  Yolland,  6  Price  12;  Keen  v. 
Priest,  4  H.  &  N.  236;  Nargett  v.  Nias,  I  El, 
&  El.  439,  102  E.  C.  L.  439;  Attack  v.  Bram- 
weli,  3  B.  &  S.  520,  113  E.  C.  L.  520;  Davies 
V.  Aston,  I  C.  B.  746,  50  E.  C.  L.  746;  Harvey 
V.  Pocock,  II  M.  &  W.  740. 

Canada.  —  Reilley  v.  McMinn,  15  New  Bruns. 
370;  Miller  r.  Miller,  17  U.  C.  C.  P.  226;  Hope 
V.  White,  22  U.  C.  C.  P.  5. 

United  States.  —  Bcall  v.  Beck,  3  Cranch  (C. 
C.)  666. 

Indiana. — Given  v.  Blann,  3  Blackf.  (Ind.) 
65. 

Maryland.  —  Trieber  v.  Knabe,  12  Md.  491, 
71  Am.  Dec.  607. 

South  Carolina.  —  Elford  v.  Clark,  2  Brev. 
(S.  Car.)  8S 

The  Books  of  a  Scholar  are  privileged.  2 
Black.  Com.  81;  Beall  u.  Beck,  3  Cranch  (C. 
C.)  666. 

In  Louisiana  a  landlord  has  a  right  of  pledge 
on  the  tools  of  a  tradesman  found  on  the  de- 
mised premises.  Parker  v.  Starkweather,  7 
Martin  M.  S.  CI. a.)  337. 

Young,  Unbroken  Animals  Not  Exempt.  —  Cart 
colts  and  young  steers  and  heifers  not  broken 
in  or  used  for  harness  or  the  plough  are  not 
privileged  from  distress.  Keen  7/.  Priest,  4  II. 
&  M,  236. 

Where  Other  Sufficient  Distress  Is  Unavailable. 

—  The  landlord  has  the  right  to  resort  to  the 
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subjects  of  distress  which  are  immediately 
available  to  raise  the  arrears  of  rent  by  sale, 
and  is  not  bound  to  take  those  which  cannot 
be  productive  till  a  future  period.  Therefore 
he  may  distrain  those  things  which  are  con- 
ditionally privileged,  even  though  there  be  a 
sufficient  distress  besides  upon  the  premises, 
if  that  distress  consists  of  growing  crops  which 
are  not  immediately  productive.  Piggott  -'. 
Birtlcs,  I  M.  &  W.  441. 

 Or  Insufficient.  —  So  where  there  is  no 

other  sufficient  distress  the  landlord  may  dis- 
train beasts  of  the  plough,  and  his  right  to  do 
so  is  not  to  be  determined  by  the  result  of  the 
sale,  but  depends  upon  the  reasonable  grounds 
at  the  time  of  the  taking  for  supposing  the 
other  property  insufficient.  Jenner  v.  Yolland, 
6  Price  3. 

Books  of  Account. —  In  Davis  v.  Arledge,  3 
Hill  L.  (S.  Car.)  170,  30  Am.  Dec.  360,  it  was 
held  that  the  books  of  account  of  a  merchant, 
trader,  or  shopkeeper  are  not  distrainable,  as 
they  come  within  the  scope  and  spirit  of  the 
principle  of  law  which  exempts  utensils  of  a 
tradesman. 

Necessary  Tools  of  a  Tradesman. —  The  terms 
"  necessary  tools  of  a  tradesman  "  in  a  statute 
which  exempts  such  tools  from  a  distress  for 
rent  are  not  to  be  restricted  to  those  imple- 
ments which  are  taken  into  the  hands  of  a 
tradesman,  but  extend  to  all  those  articles 
without  which  a  man  cannot  workathis  trade. 
McDowell  V.  Shotwell,  2  Whart.  (Pa.)  26. 

4.  Goods  in  Tenant's  Possession  in  Course  of 
Business  —  Eir^/mtd.  —  Read  t.  Burley,  Cro. 
Eliz.  549,  596;  Gisbourn  v.  Hurst,  1  Salk.  249; 
Gilman  v.  Elton,  3  Brod.  &  B.  75,  7  IC.  C.  L. 
355;  Simpson  7/.  Hartopp,  Willes  514;  Muspratt 
V.  Gregory,  i  M.  &  W.  633;  Brown  v.  Shevill, 
2  Ad.  &  El.  138,  29  E.  C.  L.  51;  Adams  7'. 
Grane,  i  Cromp.  iV'  AI.  3S0;  Swire  j'.  Leach,  iS 
C.  B.  N.  S.  479.  114  E.  C.  L.  479. 

Canada.  —  Gilderslceve  v.  Ault,  16  U.  C.  Q. 
B.  401. 

Indiana. — Given  v.  Blann,  3  Blackf.  (Ind.) 
65. 

Maine.  —  Owen  v.  Boyle,  22  Me.  61. 
j^'i-w  York.  — Connah  v.  Hale,  23  Wend.  (N. 
Y.)  473- 

Pennsvhmnuj.  —  Brown  r/.  Sims,  17  S.  i^'  R. 
(Pa.)  13S;  Riddle  -•.  Weldcn,  5  Whart.  (Pa.)  9; 
Cadwaladcr  v.  Tindall,  20  Pa.  St.  422;  Karns 
71.  McKinney,  74  Pa.  St.  387;  Myers  v.  Esery, 
134  Pa.  St.  177. 

.South  Carolina. — Youngblood  v.  Lovvry,  2 
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DISTRESS. 


What  Hay  Be  Distrained. 


Where  Person  Having  Custody  of  Goods  Is  Not  Lessee.  —  But  though  goods  are  in  the 
possession  of  one  who  necessarily  has  them  in  the  usual  course  of  trade  or 
business,  yet  if  they  are  on  premises  of  which  he  is  not  the  lessee  they  may 
be  distrained  for  the  rent  of  such  premises,' 


McCord  L.  (S.  Car.)  39,  13  Am.  Dec.  698; 
Phaelon  r.  M'Hride,  1  Ray  (b.  Car.)  170. 

Illustrations  —  Pawnbroker.  —  Goods  depos- 
ited witli  a  pawnbroker  in  the  way  of  his  trade 
are  privileged  from  distress.  Swire  v.  Leach, 
18  C.  K.  N.  S.  479,  114  E.  C.  L.  479. 

Butcher.  —  The  carcass  of  a  beast  which  has 
been  sent  to  a  butcher's  to  be  slaughtered  is 
privileged.  Brown  v.  Shevill,  2  Ad.  &  El.  138, 
29  E.  C.  L.  51. 

Raw  Material  and  Cloth.  —  Raw  material  to 
be  woven,  furnished  by  another  to  a  weaver 
or  to  the  tenant  of  a  woolen  factory,  is  exempt. 
Wood  V.  Clarke,  i  Cromp.  &  J.  484;  Gibson  v. 
Ireson,  3  Q.  B.  39,43  E.  C.  L.  621;  Knowles  v. 
Pierce,  5  Houst.  (Del.)  178.  And  so  is  the 
fabric  made  from  such  raw  material.  Knowles 
V.  Pierce,  5  Houst.  (Del.)  178. 

But  a  frame  or  other  machinery  delivered  by 
a  manufacturer  to  a  weaver,  together  with  a 
quantity  of  yarn,  for  the  purpose  of  being  used 
in  the  weaver's  house  in  working  up  such 
yarn,  is  not  within  the  exemption.  Wood  z\ 
Clarke,  i  Cromp.  &  J.  484. 

Unfinished  cloth  sent  to  a  fulling  mill  to  be 
wrought  is  exempt  from  distress.  Hoskins  v. 
Paul,  9  N.  J.  L.  no,  17  Am.  Dec.  455. 

Cloth  sent  to  a  tailor's  to  be  made  into  gar- 
ments is  exempt.  Co.  Litt.  47^;  Gilbert  on 
Distresses  35;  Parsons  v.  Gingell,  4  C.  B.  559, 
56  E.  C.  L.  559;  Beall  v.  Beck,  3  Cranch  (C.  C.) 
666;  Owen  v.  Boyle,  22  Me.  61;  Karns  v.  Mc- 
Kinney,  74  Pa.  St.  389;  Himely  v.  Wyatt,  i 
Bay  (S.  Car.)  104;  Elford  v.  Clark,  2  Brev.  (S. 
Car.)  88. 

Horses  and  Carriages  at  Inn  or  Livery  Stable.  — 

A  horse  sent  to  a  livery  stable  or  inn  to  be  fed 
and  taken  care  of  is  not  liable  to  be  distrained 
for  rent.  Youngblood  v.  Lowry,  2  McCord  L. 
(S.  Car.)  39,  13  Am.  Dec.  698;  Himely  z'. 
Wyatt,  I  Bay  (S.  Car.)  104. 

In  Maryland  horses,  carriages,  and  harness 
kept  in  a  livery  stable  are  privileged  from  dis- 
tress by  statute.  Leitch  v.  Owings,  34  Md. 
262.  But  in  England  it  has  been  held  that 
horses  and  carriages  kept  at  a  livery  stable  are 
not  exempted  from  distress.    Francis  v.  Wyatt, 

3  Burr.  1498,  I  W.  BI.483;  Parsons  v.  Gingell, 

4  C.  B.  545,  56  E.  C.  L.  545. 
A  Horse  Sent  to  a  Smith's  Shop  to  Be  Shod  is  not 

distrainable.  Gilbert  on  Distresses,  35;  Co. 
Litt.  47a;  Parsons  v.  Gingell,  4  C.  B.  559,  56 
E.  C.  L.  559;  Beall  v.  Beck,  3  Cranch  (C.  C.) 
666;  Owen  v.  Boyle,  22  Me.  61;  Himely  v. 
Wyatt,  I  Bay  (S.  Car.)  104. 

A  Carriage  at  a  Coachmaker's  to  be  repaired  is 
exempt.     Hcall  v.  Beck,  3  Cranch  (C.  C.)  666. 

Cattle  Received  by  a  Tenant  to  Be  Pastured  for 
hire  are  not  liable  to  distress  for  rent  due  by 
him.    Cadwalader  7/.  Tindall,  20  Pa.  St.  422. 

Logs  Delivered  at  a  Sawmill  to  be  made  into 
boards  cannot  be  distrained.  Paterson  z. 
Thompson,  9  Ont.  App.  326,  46  U.  C.  O.  B.  7. 

Grain  Sent  to  a  Market  or  Mill  is  privileged. 
Gilbert  on  Distresses,  35;  Co.  Litt.  47^?;  Beall 
■V.  Beck,  3  Cranch  (C.  C.)  666;  Owen  Boyle, 
22  Me.  61;  Karns  v.  McKinney,  74  Pa.  St.  389; 
Himely  v.  Wyatt,  I  Bay  (S.  Car.)  104. 


Goods  Deposited  on  a  Wharf  are  exempt. 
Thompson  v.  Mashiter,  i  Bing.  283,  8  E.  C.  L. 
510;  Beall  V.  Beck,  3  Cranch  (C.  C.)  666. 

Things  Loaned  or  Hired  to  Tenant.  —  The  In- 
diana statute  declares  that  personal  property 
deposited  with  a  tenant  with  the  consent  of  the 
landlord,  or  hired  by  such  tenant,  or  lent  to 
him  with  a  like  consent,  shall  be  exempt. 
Stevens  v.  Lodge,  7  Blackf.  (Ind.)  594. 

In  Pennsylvania  pianos,  melodeons,  and 
organs  leased  to  a  tenant  for  his  private  use 
are  exempted  by  statute  from  liability  to  dis- 
tress, but  the  landlord  must  have  notice  of  the 
lease  before  the  right  to  distrain  accrues.  Mc- 
Geary  v.  Mellor,  87  Pa.  St.  461;  Kleber  v. 
Ward,  88  Pa.  St.  93;  Rohrer  v.  Cunningham, 
138  Pa.  St.  162. 

In  Maryland  spinning  wheels,  looms,  and 
sewing  machines  loaned  or  hired  to  the  tenant 
are  exempted  by  statute.  Leitch  v.  Owings, 
34  Md.  262. 

Goods  of  a  Shopkeeper  Not  Exempt.  —  Goods 
offered  for  sale  in  the  ordinary  way  in  a  shop 
are  not  privileged  as  being  in  a  public  market 
for  sale.  Bent  v.  McDougall,  14  Nova  Scotia 
468. 

Only  Things  Sent  or  Delivered  to  the  Tenant  to 

be  wrought  up  by  him  in  the  way  of  trade  are 
privileged.  Therefore,  where  the  tenant  him- 
self furnishes  materials  and  manufactures  an 
article  for  another  it  is  not  exempt.  Clarke  z>. 
Millwall  Dock  Co.,  17  Q.  B.  Div.  494.  See  also 
Hoskins  v.  Paul,  9  N.  J.  L.  no,  17  Am.  Dec. 
455- 

So  where  the  materials  are  furnished  partly 
by  the  tenant,  his  interest  may  be  levied  on. 
M'Elderry  v.  Flannagan,  i  Har.  &  G.  (Md.) 
30S.     But  see  Gildersleeve  v.  Ault,  16  U.  C. 

g.  B.  401. 

Where  a  tenant  is  co-owner  of  goods  sent  to 
him  to  be  worked  up  in  the  way  of  his  trade, 
his  property  in  the  goods  is  distrainable. 
Paterson  v.  Thompson,  9  Ont.  App.  326,  rr- 
versing  iijo  U.  C.  Q.  B.  7. 

1.  Privilege  Confined  to  Premises  of  Tenant.  — 
Thus  the  privilege  from  distress  of  goods  de- 
livered to  an  auctioneer  for  sale  is  confined 
to  goods  on  the  premises  of  the  auctioneer  and 
does  not  extend  to  goods  sold  on  the  premises 
of  the  owner  of  the  goods.  Lyons  v.  Elliott,  i 
Q.  B.  Div.  210.  See  also  Karns  v.  McKinney, 
74  Pa.  St.  387. 

In  Crosier  v.  Tomkinson.  2  Ld.  Ken.  439,  a 
horse  was  sent  to  an  inn  and  the  innkeeper 
put  it  into  a  stable  which  he  had  borrowed  at 
a  'distance  from  the  inn,  and  it  was  held  that 
the  horse  was  not  privileged  from  distress  by 
the  landlord  of  the  stable. 

Compare,  however.  Read  v.  Burley,  Cro. 
Eliz.  549,  596.  In  this  case  it  was  held  that 
when  a  clothier  comes  with  a  horse  to  a  spin- 
ner's to  get  yarn  spun  from  wool  left  by  the 
clothier,  and,  having  no  means  of  weighing 
the  yarn,  the  parties  proceed  with  the  yarn 
and  horse  to  the  premises  of  a  neighbor  who 
has  scales,  the  yarn  and  horse  are  privileged 
from  distress  made  by  the  landlord  of  such 
neighbor. 
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DISTRESS. 


What  May  Be  Distrained. 


Modern  Tendency  as  to  This  Exemption.  —  In  the  United  States  there  seems  to  be 
a  tendency  to  enlarge  the  exemption  for  the  benefit  of  trade  and  commerce, 
and  to  extend  its  protection  in  all  cases  where  public  convenience  demands  it.* 
But  in  England  the  later  cases  have  restricted  rather  than  broadened  the 
privilege.* 

Goods  of  Guest  at  an  Inn  or  Boarding  House.  —  The  goods  of  a  guest  at  an  inn  or  a 
boarder  at  a  boarding  house  cannot  be  distrained  for  rent  due  by  the  keeper 
of  the  inn  or  boarding  house. ^ 

Goods  Stored  with  a  Warehouseman  in  the  way  of  trade  are  not  liable  to  be  dis- 
tramed  for  arrears  of  rent  owing  by  the  bailee.  * 

Goods  Sent  to  Agent  or  Commission  Merchant.  —  Goods  of  a  principal  intrusted  to  an 
agent,  factor,  or  commission  merchant  to  be  sold  on  commission  are  not  liable 
to  distress  for  rent  due  by  the  latter.-'* 

Goods  at  Auctioneer's.  —  Goods  left  with  an  auctioneer  for  sale  are  privileged 
from  distress.® 


1.  Brown  v.  Sims,  17  S.  &  R.  (Pa.)  138; 
Riddle  v.  Welden,  5  Whart.  (Pa.)  9. 

2.  Parsons  v.  Gingell,  4  C.  B.  545,  56  E.  C. 
L.  545;  Muspratt  v.  Gregory,  3  M.  &  W.  677, 
affirm ing  I  M.  &  W.  633. 

3.  Guests'  Goods  in  Inn  or  Boarding  House  Ex- 
empt.—  2  Black.  Com.  81;  Beall  v.  Beck,  3 
Cranch  (C.  C.)  666;  Kellogg  Newspaper  Co.  v. 
Peterson,  162  111.  158;  Harris  v.  Boggs,  5 
Blackf.  (Ind.)  489;  Riddle  t'.  Welden,  5  Whart. 
(Pa.)  9;  Karns  v.  McKinney,  74  Pa.  St.  389; 
Elford  V.  Clark,  2  Brev.  (S.  Car.)  88. 

In  Maryland  it  was  formerly  held  that  the 
goods  of  a  guest  or  boarder  at  a  hotel  or  board- 
ing house  were  liable  to  distress.  Trieber  v. 
Knabe,  12  Md.  491,  71  Am.  Dec.  607.  But 
such  goods  are  now  exempted  by  statute. 
Leitch  V.  Owings,  34  Md.  262. 

Whether  Goods  Must  Be  in  Personal  Use  of 
Boarder. —  But  the  property  of  a  boarder,  in 
order  to  come  within  this  exemption,  must  be 
in  the  personal  use  of  the  boarder  or  his  fam- 
ily, and  if  he  loans  them  to  the  tenant  for  gen- 
eral use  in  the  hotel  or  boarding  house  they 
may  be  distrained.  Leitch  v.  Owings,  34 
Md.  262;  Jones  v.  Goldbeck,  14  Phila.  (Pa.) 
173- 

But  in  A'ew  York  it  was  held  thai  goods  of  a 
boarder  in  the  possession  and  actual  use  of  the 
tenant,  by  the  boarder's  permission  and  with- 
out the  consent  of  the  landlord,  were  privileged 
from  distress.  Stone  v.  Matthews,  7  Hill  (N. 
Y.)  42S,  r.-v.-run:^' \  Hill  (\.  Y.)  565. 

Goods  Must  Belong  to  Guests.  —  The  e-xemo- 
tion  extends  only  to  goods  belonging  to  guests 
or  boarders.  Harris  v.  Boggs,  5  Blackf.  (Ind.) 
489;  Myers  v.  Esery,  134  Pa.  St.  177. 

Goods  Left  at  Hotel.  —  Articles  which  are  left 
by  a  guest  at  an  inn  and  which  remain  there 
many  months  after  the  departure  of  the  guest, 
the  innkeeper  assuming  no  responsibility  and 
receiving  no  compensation  for  the  custody,  are 
liable  to  distress.  They  are  not  in  the  inn- 
keeper's possession  in  the  cf)urse  (jf  his  busi- 
ness.    Mitchell  7',  Coffee,  5  f)nt.  App.  525. 

4.  Goods  Stored  with  Warehouseman  Exempt. 
—  'I'hompson  v.  Masliiter,  i  Bing.  283,  8  K. 
C.  L.  510;  Miles  V.  Furber,  L.  R.  8  Q.  B.  77: 
Matthias  v.  Mesnard,  2  C.  &  P.  353,  12  E.  C. 
L.  166;  Beall  v.  Beck,  3  Cranch  (C.  C.)  666; 
Owen  V.  Boyle,  22  Me.  47;  Brown  v.  Sims,  17 
S.  &  R.  (Pa.)  138;  Briggs  v.  Large,  30  Pa.  St. 
287;  Karns  v.  McKinney,  74  Pa.  St.  389. 


It  is  immaterial  that  the  occupation  of  the 
tenant  is  not  exclusivel)'  that  of  a  warehouse- 
man. Brown  v.  Sims,  17  S.  &  R.  (Pa.)  138. 
See  also  Connah  -■.  Hale,  23  Wend.  (N.  Y.)  462; 
Walker  -'.  Johnson,  4  McCord  L.  (S.  Car.)  552. 

But  in  order  to  entitle  the  goods  to  exemp- 
tion, it  must  clearly  appear  on  what  terms  or 
for  what  purpose  they  were  consigned.  Bevan 
V.  Crooks,  7  W.  &  S.  (Pa.)  452. 

Where  a  Person  Not  a  Warehouseman  permits 
another's  goods  to  be  placed  on  his  premises, 
purely  as  a  matter  of  favor  and  without  hope 
of  reward,  such  goods  are  not  privileged  from 
distress  for  rent  due  for  the  premises.  Page 
V.  Middleton,  118  Pa.  St.  546. 

5.  Goods  Sent  to  Be  Sold  on  Commission.  —  Gil- 
man  V.  Elton,  3  Brod.  &  B.  75,  7  E.  C.  L.  355; 
Findon  v.  M'Laren,  6  Q.  B.  801,  51  E.  C.  L.  891 ; 
Bent  V.  McDougall,  14  Nova  Scotia  468;  Beall 
V.  Beck,  3  Cranch  (C.  C.)  666;  McCreery  v. 
Clafflin,  37  Md.  435,  11  Am.  Rep.  542;  Karns 
V.  McKinney,  74  Pa.  St.  389;  Howe  Sewing 
Mach.  Co.  V.  Sloan,  87  Pa.  St.  438,  30  Am. 
Rep  376;  Brown  v.  Stackhouse,  155  Pa.  St. 
582,  35  Am.  St.  Rep.  go8;  Walker  v.  Johnson, 
4  McCord  L.  (S.  Car.)  552.  Contra,  Elford  v. 
Clark,  2  Brev.  (S.  Car.)  88. 

Goods  deposited  with  another  to  wait  an  op- 
portunity to  be  sold  are  not  liable  to  distress 
or  sale  for  rent  owing  by  the  bailee.  Connah 
V.  Hale,  23  Wend.  (N.  Y.)  462;  Brown  v.  Sims, 
17  S.  &  R.  (Pa.)  138.  But  see  Hurd  v.  Davis, 
23  U.  C.  g.  B.  123. 

6.  Goods  Sent  to  Be  Sold  'at  Auction.  —  Adams 
V.  Grane,  I  Cromp.  &  M.  3S0;  Williams  v. 
Holmes,  8  Exch.  861;  Brown  v.  Arundell,  10 
C.  B.  54,  70  E.  C.  L.  54;  III  re  Bailey,  2  Fed. 
Rep.  850;  Beall  v.  Beck,  3  Cranch  (C.  C.)  666; 
Himely  v.  Wyait,  i  Bay  (S.  Car.)  102. 

The  privilege  is  not  affected  by  the  fact  that 
the  auctioneer  has  made  advances  on  the 
goods,  for  which  he  has  a  lien.  Jti  re  Bailey, 
2  Fed.  Rep.  850.  Nor  does  it  make  any  differ- 
ence that  the  place  of  sale  is  merely  hired  for 
the  occasion,  or  that  the  occupation  h.ns  been 
acquired  by  the  auctioneer  t)y  an  act  of  trespass. 
Brown  v.  Arundell,  10  C.  B.  54,  70  E.  C.  L. 
54;  Williams  v.  Holmes,  8  Exch.  861.  But 
see  Lyons  v.  Elliott,  i  Q.  B.  Div.  210.  Or 
that  the  goods  are  deposited  in  an  open  yard 
belonging  to  premises  in  the  occupation  of  the 
auctioneer,  and  not  in  a  public  auction  room. 
Williams  Holmes,  8  Exch.  86i. 
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What  May  Be  Distrained. 


Goods  in  Custody  of  Common  Carrier.  —  Goods  ill  the  custody  of  a  common  carrier 
arc  exempt  from  distress.' 

The  Instruments  or  Vehicles  of  Conveyance  of  Goods  Privileged  from  distress,  or  brought 
to  a  public  market  or  fair  there  to  be  sold,  are  not  distrainable.^ 

(7)  Goods  in  the  Custody  of  the  Law.  —  Goods  in  the  custody  of  the  law 
cannot  be  distrained.'* 

Goods  Levied  Upon  under  an  Execution  or  Attachment.  —  A  landlord  cannot  distrain 
goods  which  have  been  previously  levied  upon  under  an  execution'*  or 
attachment.-'^ 


1.  Common  Carrier.  —  Gisbourn  v.  Hurst,  i 
Salk.  249. 

2.  Vehicles  of  Conveyance  of  Exempted  Goods.  — 

Rsad  V.  Hurley,  Cro.  Eliz.  549,  596;  Muspratt 
V.  Gregory,  i  M.  &  W.  633;  Beall  v.  Beck,  3 
Cranch  (C.  C.)  666. 

When  corn  is  carried  to  a  mill  to  be  ground, 
the  bag  which  contains  it  and  the  horse  which 
carries  it  are  privileged.  Beall  v.  Beck,  3 
Cranch  (C.  C.)  666. 

A  boat  belonging  to  the  plaintiff  was  sent  to 
certain  salt  works  to  be  loaded  with  salt, 
to  be  used  by  him  for  manufacturing  pur- 
poses; while  there,  but  before  it  was  loaded, 
it  was  distrained  for  an  annuity  issuing  out  of 
the  lands  on  which  were  the  salt  works;  it  was 
held  that  the  boat  was  not  within  the  exemp- 
tion for  the  benefit  of  trade  and,  therefore,  not 
priV'ileged  from  distress.  Muspratt  v.  Greg- 
ory, 3  M.  c&  W.  677,  affirming  I  M.  &  W.  633. 

And  it  has  been  held  that  brewers'  casks 
sent  to  a  public  house  with  beer,  and  left  there 
until  the  beer  was  consumed,  were  not  privi- 
leged.   Joule  f.  Jackson,  7  M.  &  W.  450. 

3.  Goods  in  Custodia  Legis  Not  Distrainable.  — 
Co.  Litt.  47''';  2  Black.  Com.  82;  Bowser  v. 
Scott,  8  Blackf.  (Ind.)  86;  Newell  v.  Clark,  46 
N.  J.  L.  363;  Karns  v.  McKinney,  74  Pa.  St. 
389;  Pierce  v.  Scott,  4  W.  &  S.  (Pa.)  344;  Skiles 
V.  Sides,  I  Pa.  Super.  Ct.  Rep.  15,  37  W.  N.  C. 
(Pa.)  295;  Seigling  v.  Main,  I  McMull.  L.  (S. 
Car.;  252;  Meyer  t.  Oliver,  61  Tex.  584. 

Property  Rightfully  in  the  Hands  of  a  Receiver 
is  not  subject  to  distress  without  leave  of 
court.  Dixon  Smith,  I  Swanst.  457;  Everett 
V.  Neff,  28  Md.  177;  Paine  v.  Sykes,  72  Miss. 
351;  Noe  J/.  Gibson,  7  Paige  (N.  Y.)  513;  Martin 
V.  Black,  9  Paige  (N.  Y.)  641,  38  Am.  Dec.  574. 

A  Bankrupt's  Goods.  —  It  has  been  held  that 
where  a  commission  of  bankruptcy  is  taken 
out  and  the  messenger  is  in  possession,  the 
goods  still  remaining  on  the  demised  premises, 
the  landlord  may  distrain  for  his  entire  rent. 
Briggs  V.  Sowry,  8  M.  &  W.  729;  Ex  p.  Grove, 
I  Atk.  104;  Ex  p.  Plummer,  i  Atk.  103;  Pierce 
V.  Scott,  4  W.  &  S.  (Pa.)  345.  See  also  Cham- 
bre,  J.,  in  Hefford  v.  Alger,  i  Taunt.  218. 

If  the  goods  continue  on  the  demised  prem- 
ises they  may  be  distrained  even  after  a  sale 
of  them  by  the  assignees.  Butler  v.  Morgan, 
8  W.  &  S.  (Pa.)  53.  See  also  In  re  Leppein,  i 
Pa.  L.  J.  223. 

But  under  the  provisions  of  the  former 
United  States  bankruptcy  law,  a  distress  cannot 
be  levied  on  the  bankrupt's  goods  after  pro- 
ceedings in  bankruptcy  are  begun.  Morgan 
V.  Campbell,  22  Wall.  (U.  S.)  381.  See  also 
In  re  Joslyn,  2  Biss.  (U.  S.)  235. 

A  similar  ruling  has  been  made  under  the 
Maryland  insolvent  laws.  Buckey  v.  Snouffer, 
10  Md.  149,  69  Am.  Dec.  129. 
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In  Louisiana,  where  the  landlord,  in  the  ex- 
ercise of  his  right  of  pledge,  seizes  his  tenant's 
goods,  he  is  not  entitled  as  against  the  tenant's 
assignee  in  bankruptcy  subsequently  accruing 
to  retain  the  goods  until  he  is  paid  his  rent. 
Marshall  v.  Knox,  16  Wall.  (U.  S.)  551. 

Goods  in  Hands  of  Assignee  for  Benefit  of  Credit- 
ors.—  In  Iltinois'w.  has  been  held  that  goods  in 
the  hands  of  an  assignee  for  the  benefit  of 
creditors  are  in  the  custody  of  the  law  and  can- 
not be  distrained.  Powell  v.  Daily,  61  111. 
App.  552,  affirmed  in  163  111.  646.  The  con- 
trary was  formerly  held  in  this  state.  Eames 
V.  Mayo,  6  111.  App.  334;  O'Hara  v.  Jones,  46 
111.  288. 

But  in  Ontario  goods  in  the  possession  of 
such  an  assignee  have  been  held  not  in  custodia 
legis  so  as  to  protect  them  from  distress. 
Linton  v.  Imperial  Hotel  Co.,  16  Ont.  App. 
337- 

Property  Seized  by  Virtue  of  Writ  of  Replevin 

is  in  the  custody  of  the  law,  and  therefore  not 
liable  to  distress  for  rent  until  reasonable  time 
for  its  removal  shall  have  elapsed.  Milliken 
V.  Selye,  6  Hill  (N.  Y.)  623,  Com.  v.  Lelar,  i 
Phila.  (Pa.)  173. 

An  Action  of  Trover  commenced  under  the 
provisions  of  the  South  Carolina  statute  is  a 
proceeding  in  rem,  and  when  a  writ  is  issued 
and  served  the  chattel  is  in  the  custody  of  the 
law  and  cannot  be  distrained  for  rent.  Seigling 
V.  Main,  i  McMull.  L.  (S.  Car.)  252. 

A  Distress  Taken  Damage  Feasant  is  not  dis- 
trainable.   Co.  Litt.  47/'. 

4.  Goods  upon  Which  an  Execution  Has  Been 
Levied.  —  Co.  Litt.  47a. 

England.  —  Peacock  v.  Purvis,  2  Brod.  &  B. 
362,  6  E.  C.  L.  183;  Rex  v.  Cotton,  Park  120; 
Wharton  v.  Naylor,  12  O.  B.  673,  64  E.  C.  L. 
673;  Foulger  v.  Taylor,  5  H.  &  N.  202. 

Canada.  —  Grant  v.  Grant,  10  Ont.  Pr.  Rep. 
40;  Beatty  v.  Rumble,  21  Ont.  Rep.  184. 

Indiana.  —  Bowser  v.  Scott,  8  Blackf.  (Ind.) 
86. 

Kentucky.  —  Craddock  v.  Riddlesbarger,  2 
Dana  (Ky.)  205;  Burket  v.  Boude,  3  Dana 
(Ky.)  209. 

Maryland.  —  Cromwell  v.  Owings,  7  Har.  & 

J.  (Md.)55. 

New  Jersey.  —  Hamilton  v.  Hamilton,  25  N. 
J.  L.  544. 

Pennsylvania.  —  Hoskins  v.  Houston.  4  Pa. 
L.  J.  277;  Pierce  v.  Scott,  4  W.  &  S.  (Pa.)  344; 
Gilliam  v.  Tobias,  11  Phila.  (Pa.)  313;  Brown 
V.  Jaquette,  94  Pa.  St.  113,  39  Am.  Rep.  770. 

South  Carolina.  —  Hamilton  v.  Reedy,  3  Mc- 
Cord  L.  (S.  Car.)  38;  Sullivan  v.  Ellison,  20  S. 
Car.  481. 

5.  Goods  Levied  Upon  on  Attachment.  —  White 

V.  Hoeninghaus,  74  Md.  127;  Thomson  '■.  Bal- 
timore, etc..  Steam  Co.,  33  Md.  312;  Pierce  v. 

X'olume  IX. 
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DISTRESS. 


What  May  Be  Distrained. 


When  Goods  Pass  into  Custody  of  Law  —  Kevival  of  Right  to  Distrain.  —  At  common  law, 
to  place  a  tenant's  goods  in  custodia  legis  by  an  execution  and  levy,  the  sheriff 
must  not  only  take,  but  must  also  keep,  actual  possession  of  the  goods,  and 
the  landlord's  right  to  distrain  is  not  suspended  unless  possession  of  the  goods 
is  taken  by  the  sheriff,  and  will  be  revived  if  the  officer  withdraw  from  the 
premises  without  leaving  a  person  in  charge.* 

Goods  Sold  under  an  Execution  or  Attachment.  —  When  gOods  held  under  an  execu- 
tion or  attachment  are  sold  they  are  no  longer  in  the  custody  of  the  law,  and 
the  landlord's  right  to  distrain  is  revived,  provided  the  rights  of  innocent 
parties  have  not  interposed.*  But  it  has  been  held  that  the  goods  remain  in 
the  custody  of  the  law  till  the  sheriff  can  deliver  them,  so  as  to  give  effect  to 
the  judgment,  and  the  sheriff  or  the  person  purchasing  of  him  is  allowed  a 
reasonable  time  within  which  to  remove  the  goods  from  the  premises.^ 

Goods  Taken  in  Execution  Liable  for  a  Year's  Eent.  —  In  England  it  was  enacted  by 
the  statute  8  Anne,  c.  14,  which  is  a  part  of  the  common  law  of  some  of  the 
United  States  and  in  others  has  been  followed  by  statute,  that  goods  and 
chattels  on  leased  premises  shall  not  be  taken  in  execution  unless  arrears  of  rent 
due  at  the  time  of  the  levy,  and  not  exceeding  one  year,  are  deducted  before 
the  goods  are  removed.  * 


Scott,  4  W.  &  S.  (Pa.)  344:  Ayres  v.  Depras,  2 
Spears  L.  (S.  Car.)  367;  Meyer  v.  Oliver,  61 
Tex.  584.  But  see  Lewis  v.  Washington 
County,  62  Miss.  160;  Acker  v.  Witherell,  4 
Hill  (N.  Y.)  112. 

Goods  Taken  under  a  Void  Attachment  or  out- 
lawry may  be  distrained.  St.  John's  College 
V.  Murcott,  7  T.  R.  255;  VVanamaker  v. 
Bowes,  36  Md.  42. 

1.  Where  Bight  to  Distrain  Is  Suspended  — 
How  Revived.  —  Blades  v.  Arundale,  i  M.  &  S. 
711;  Mclntyre  v.  State,  4  U.  C.  C.  P.  248; 
Seven  v.  Mihill,  i  Ld.  Ken.  370;  Biddle  v. 
Biddle,  3  Harr.  (Del.)  530;  Newell  v.  Clark,  46 
N.  J.  L.  363.  See  also  Gilliam  v.  Tobias,  11 
Phila.  (Pa.)  313. 

Some  Cases  Hold  that  the  lien  of  an  execution 
attaches  when  the  execution  comes  into  the 
hands  of  the  sheriff,  and  that  when  such  a 
lien  has  attached  to  a  tenant's  goods  a  distress 
subsequently  made  is  subi'ect  to  it.  In  re 
Joslyn,  2  Biss.  (U.  S.)  240  \<jualifv'ng  O'Hara 
V.  Jones,  46  III.  288];  Rogers  v.  Dickey,  6  111. 
636,  41  Am.  Dec.  204;  Herron  v.  Gill,  112  111. 
247- 

In  New  Jersey  a  levy  under  an  execution  is 
valid  without  actual  seizure  and  continued 
possession  of  the  goods;  and  the  landlord  may 
distrain  goods  levied  upon  under  an  execu- 
tion, but  his  distress  will  be  subject  to  such 
legal  rights  as  the  execution  creditor  obtained 
in  law  by  his  levy,  and  the  sheriff,  being  con- 
structively in  possession,  would  have  the  right 
to  sell,  first  making  out  of  the  property  the 
rent,  and  then  the  execution  debt.  But  if  the 
officer  on  notice  of  the  rent  refuses  or  neglects 
to  proceed  with  his  execution,  and  sell,  his 
neglect  or  refusal  will  be  construed  as  a  with- 
drawal from  possession,  and  the  landlord  may 
then  proceed  to  appraise  and  sell  for  the  satis- 
faction of  his  rent.    Newell  v.  Clark,  46  N.  J. 

Where  an  Execution  Is  Dormant  it  will  not  in- 

valid.'it'-  a  sul)sc(|uijril  distress.  Blake  v.  De- 
LiesscIiTic,  4  .\IrCord  L.  (S.  Car.)  4(/). 

2.  Goods  Sold  under  Execution  or  Attachment 
Distrainable.  —  Meyer  v.  Oliver,  61  Tex.  584. 


3.  Reasonable  Time  Allowed  for  Removal.  — 

Peacock  v.  Purvis,  2  Brod.  &  B.  362,  6  E.  C. 
L.  183;  Hughes  V.  Towers,  16  U.  C.  C.  P.  287; 
Gilbert  v.  Moody,  17  Wend.  (N.  Y.)  354. 

Therefore,  Growing  Crops  sold  under  a  fieri 
facias  cannot  be  distrained  for  rent  unless 
the  purchaser  allows  them  to  remain  on  the 
ground  an  unreasonable  time  after  they  are 
ripe.  Peacock  v.  Purvis,  2  Brod.  &  B.  362,  6 
E.  C.  L.  183;  Wright  v.  Dewes,  i  Ad.  &  El. 
641,  28  E.  C.  L.  172;  Wharton  v.  Naylor,  12  Q. 

B.  673,  64  E.  C.  L.  673;  Stamps  v.  Gilman,  43 
Miss.  456. 

How  Question  of  Reasonable  Time  Is  Decided. 

—  Where  there  is  no  dispute  as  to  the  facts,  it 
is  for  the  court  and  not  for  the  jury  to  decide 
what  shall  be  deemed  a  reasonable  time.  Gil- 
bert V.  Moody,  17  Wend.  (N.  Y.)  354.  See  also 
Hughes  V.  Towers,  16  U.  C.  C.  P.  287. 

4.  Liability  for  Rent  of  Goods  Taken  under  an 
Execution.  —  2  Black.  Com,  77. 

1  lenchett  v.   Kimpson,  2  Wils. 
140;  Arnitt  v.  Garnctt,  3  B.  &  Aid.  440,  5  E. 

C.  L.  340;  Colyer  v.  Specr,  2  Brod.  &  B.  67,  6 
E.  C.  L.  40:  Wintle  7).  Freeman,  11  Ad.  &  EI. 
539.  39  E.  C.  L.  159;  Wharton  v.  Naylor,  12  Q. 
B.  673,  64  E.  C.  L.  673. 

Delaware.  —  State  v.  Vandever,  2  Harr. 
(Del.)  397. 

Indiana.  —  Bowser  v.  Scott,  8  Blackf.  (Ind.) 
86. 

Kentucky.  —  Craddock  v.  Riddlesbarger,  2 
Dana  (Ky.)  205;  Burket  v.  Boude,  3  Dana 
(Ky.)  2og;  Petry  z.  Randolph,  85  Ky.  351; 
Loth  7/.  Carty,  85  Ky.  591. 

Maryland.  —  Thomson  v.  Baltimore,  etc., 
Steam  Co.,  33  Md.  312. 

Mississippi.  —  Stamps  v.  Gilman,  43  Miss. 
456. 

yew  York.  —  Brown  i'.  Fay,  6  Wend.  (N. 
Y.)  392;  Van  Rensselaer  Quackcnboss,  17 
Wend.  (N.  Y.)  34;  Beekman  v.  Lansing,  3 
Wend.  (N.  Y.)  446,  20  Am.  Dec.  707;  Russell 
V.  Doty,  4  Cow.  (N.  Y.)  576. 

Pennsylvania.  —  Pierce  t.  Scott,  4  W.  &  S. 
(Pa.)  344;  Ege  V.  Ege,  5  Watts  (Pa.)  134;  Gil- 
liam V.  Tobias,  II  Phila.  (Pa.)  313;  Liclitcn- 
Volume  IX. 
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What  May  Be  Distrained. 


Statute  Does  Not  Authorize  Distress.  —  The  statute  does  not  authorize  the  landlord 
to  distr.iin  !4ot)d.s  taken  in  execution  for  his  year's  rent.* 

When  the  Statute  Will  Apply.  —  As  the  object  of  this  statute  was  to  secure  to 
landlords  the  benefit  of  the  specific  lien  in  certain  cases  where  they  were  by 
the  operation  of  a  principle  of  law  deprived  of  the  right  of  distress,  the  remedy 
will  onl}-  apply  where  the  goods  taken  in  execution  were  such  as  the  landlord 
might  hav^e  distrained  on  but  for  the  prior  levy  of  the  execution.* 

To  What  Rent  the  Landlord  Is  Entitled.  —  The  landlord  can  only  claim  the  rent 
due  at  the  time  of  the  taking  of  the  goods;  not  rent  which  accrues  after  the 
levy  of  the  execution,  and  while  the  goods  remain  on  the  premises  in  the 
possession  of  the  sheriff.^ 


thaler  v.  Thompson,  13  S.  &  R.  (Pa.)  157,  15 
Am.  Dec.  5S1;  Grant's  Appeal,  44  Pa.  St.  478; 
CoUins's  Appeal,  35  Pa.  St.  83;  Weltner's  Ap- 
peal, 63  Pa.  St.  302. 

South  Carolina.  —  Hamilton  v.  Reedy,  3  Mc- 
Cord  L.  (S.  Car.)  38;  Sullivan  v.  Ellison,  20  S. 
Car.  481;  Matter  of  Connor,  12  Rich.  L.  (S. 
Car.)  349. 

In  Illinois  this  statute  is  not  in  force. 
Ill  re  Joslyn,  2  Biss.  (U.  S.)  242;  Herron  v. 
Gill,  112  111.  247;  Rowland  v.  Hewitt,  ig  111. 
App.  450. 

In  New  York  it  was  abolished  with  the  right 
of  distress  in  1846.  Miller  v.  Johnson,  12 
Wend.  (N.  Y.)  197,  note  a. 

In  Louisiana  movables  of  the  lessee  which  are 
subject  to  the  lessor's  right  of  pledge  may  be 
seized  and  "sold  in  execution,  but  the  lessor 
has  a  lien  on  the  proceeds  of  the  sale  for  the 
amount  of  rent  due  him.  Tanner  v.  Tanner, 
6  Rob.  (La.)  35;  Case  v.  Kloppenburg,  27  La. 
Ann.  482;  Pickens  v.  Webster,  31  La.  Ann. 
S70  [disapproving  Robb  v.  Wagner,  5  La.  Ann. 
112,  and  Arick  v.  Walsh,  23  La.  Ann.  605]. 

If  the  Rent  Be  a  Grain  Rent  or  Share,  then  the 
sheriff  sells  the  crops  subject  to  the  rent,  and 
they  are  liable  to  the  landlord  in  the  hands  of 
the  purchaser,  and  the  sheriff  is  bound  to  pay 
the  whole  of  the  proceeds  of  such  crops  to  the 
plaintiff  in  the  execution  without  any  deduc- 
tion for  rent.  State  v.  Vandever,  2  Harr. 
/Del.)  397. 

Execution  of  Bill  of  Sale  Not  a  Removal.  —  The 

mere  execution  of  a  bill  of  sale  by  the  sheriff 
is  not  a  removal  of  the  goods  under  the  stat- 
ute. Smallman  v.  Pollard,  6  M.  &  G.  looi,  46 
E.  C.  L.  looi;  Wharton  v.  Naylor,  12  Q.  B. 
673,  64  E.  C.  L.  673. 

But  in  Kentucky  a  sale  of  the  property  is 
such  a  removal  as  will  subject  the  sheriff  to 
liability.  Craddock  v.  Riddlesbarger,  2  Dana 
(Ky.)  205;  Burket  v.  Boude,  3  Dana  (Ky.)  209. 

Sale  under  Execution  Valid  Although  Rent  Is 
Not  Paid.  —  If  the  tenant's  goods  are  sold 
under  an  execution  without  a  year's  rent 
being  paid  to  the  landlord  the  sale  is,  never- 
theless, valid  and  vests  the  title  in  the  pur- 
chaser unencumbered  by  the  landlord's  lien. 
Craddock  v.  Riddlesbarger,  2  Dana  (Ky.)  205. 

1.  Wharton  v.  Naylor,  12  Q.  B.  673,  64  E.  C. 
L.  673. 

2.  When  Landlord  Entitled  to  Benefit  of  Statute. 

—  Bowser  v.  Scott,  8  Blackf.  (Ind.)  86;  Sackett 
V.  Barnum,  22  Wend.  (N.  Y.)  605;  Bromley  v. 
Hopewell,  14  Pa.  St.  400;  Moss's  Appeal,  35 
Pa.  St.  162;  Wickey  v.  Eyster,  58  Pa.  St.  501; 
Hamilton  v.  Reedy,  3  McCord  L.  (S.  Car.)  38. 
But  see  Riseley  v.  Ryle,  n  M.  &  W.  16. 
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There  must  have  been  an  existing  tendency 
at  the  time  of  the  execution  to  entitle  the  land- 
lord to  claim  his  rent.  Hodgson  v.  Gascoigne, 
5  B.  &  Aid.  88,  7  E.  C.  L.  35;  Cox  v.  Leigh,  L. 
R.  9  Q.  B.  333- 

And  the  sheriff  is  not  liable  for  removing 
goods  taken  in  execution  without  first  paying 
the  rent  where  the  tenancy  was  determined 
before  the  seizure,  though  within  six  months 
of  it.    Cox  V.  Leigh,  L.  R.  9  Q.  B.  333. 

But  in  Pennsylvania  the  landlord  may  claim 
his  rent  after  the  determination  of  the  tenancy. 
Moss's  Appeal,  35  Pa.  St.  162. 

Where  Landlord  Appropriates  Property  Levied 
in  Execution, — -If  a  landlord  to  whom  rent  is 
due  takes  from  his  tenant  personal  property 
of  greater  value,  whirh  the  sheriff  has  levied 
in  execution,  and  appropriates  it  to  pay  a  debt 
due  to  him  by  tne  tenant,  he  cannot  afterwards 
receive  the  amount  of  his  rent  out  of  the  pro- 
ceeds of  the  sheriff's  sale.  Martin's  Appeal,  5 
W.  &  S.  (Pa.)  220. 

Where  There  Are  Two  Executions  the  landlord 
cannot  have  a  year's  rent  on  each.  Dod  v. 
Saxby,  2  Stra.  1024;  Van  Rensselaer  v.  Quack- 
enboss,  17  Wend.  (N.  Y.)  34. 

Where  the  Execution  Is  Issued  by  the  Landlord 
himself  he  is  not  entitled  to  a  year's  rent  from 
the  proceeds.    Taylor  v.  Lanyon,  6  Bing.  536. 

19  E.  C.  L.  161. 

An  Attachment  on  Warrant  is  not  an  execu- 
tion within  the  meaning  of  the  statute  of  8- 
Anne,  c.  14,  and  an  order  of  the  court  directing 
the  sale  of  the  tenant's  property  seized  by  the 
sheriff  under  such  an  attachment  will  fully 
justify  him  in  making  the  sale,  and  he  is  not 
liable  for  not  paying  the  arrearages  of  rent 
due  the  landlord;  but  as  the  landlord  has  a 
quasi  lien  on  the  goods  of  his  tenant  subject 
to  distress  for  arrearages  of  rent,  he  is  entitled 
to  claim  out  of  the  proceeds  of  the  sale  made 
by  the  sheriff  such  an  amount  of  lentin  arrear 
as  he  could  legally  have  demanded  if  the  goods 
had  been  taken  on  execution,  and  his  claim,  if 
properly  established,  will  take  precedence  of 
the  debt  for  which  the  attachment  issued. 
Thomson  v.  Baltimore,  etc..  Steam  Co.,  33 
Md.  312;  Wanamaker  v.  Bowes,  36  Md.  42. 

3.  Landlord  Entitled  Only  to  Rent  Due  at  Time 
of  Levy. —  Hazard  v.  Raymond,  2  Johns.  (N. 
Y.)  478;  Trappan  v.  Morie,  18  Johns.  (N.  V.) 
i;  Beekman  v.  Lansing,  3  Wend.  (N.  Y.)  450 

20  Am.  Dec.  707;  Theriat  v.  Hart,  2  Hill  (N 
Y.)  380;  Russell  V.  Doty,  4  Cow.  (N.  Y.)  576 
Camp  V.  McCormick,  i  Den.  (N.  Y.)  641 
Ayres  v.  Depras,  2  Spears  L.  (S.  Car.)  367 
Matter  of  Connor,  12  Rich.  L.  (S.  Car.)  349. 

And  so  where  an  attachment  is  levied  on  a 
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DISTRESS. 


What  May  Be  Distrained. 


Who  Is  Entitled  to  Claim  the  Bent.  —  Under  the  statute  the  immediate  landlord 
of  the  defendant  in  the  execution  is  alone  entitled  to  claim  the  year's  rent.* 

Notice  to  Sheriff.  —  The  landlord  should  notify  the  sheriff  who  levies  the 
execution  that  there  is  rent  due.  The  notice  may  be  by  parol,  and  no 
particular  form  is  required.* 

(8)  Choses  in  Action.  —  Nothing  can  be  taken  under  a  distress  but  tangible 
property  capable  of  seizure  and  sale;  therefore,  choses  in  action  cannot  be 
taken. ^ 


tenant's  goods  before  his  rent  falls  due,  the 
landlord  is  not  entitled  to  his  rent  under  the 
statute.  Ayres  v.  Depras,  2  Spears  L.  (S. 
Car.)  367. 

Under  the  Pennsylvania  Statute  the  landlord  is 
entitled  to  payment  of  rent  up  to  the  day  the 
goods  are  taken  in  execution,  though  it  be 
in  the  middle  of  a  quarter.  West  v.  Sink,  2 
Yeates  (Pa.)  274;  Binns  v.  Hudson,  5  Binn. 
(Pa.)  505;  Morgan  v.  Moody,  6  W.  &  S.  (Pa.) 
333;  Anderson's  Appeal,  3  Pa.  St.  218;  Case 
V.  Davis,  15  Pa.  St.  80;  Wickey  v.  Eyster,  58 
Pa.  St.  501:  Weltner's  Appeal,  63  Pa.  St.  302. 

In  New  Jersey  the  landlord  may  claim  his 
rent  up  to  the  day  of  the  removal  of  the  goods 
from  the  premises.  Woodside  v.  Adams,  40 
N.  J.  L.  417;  N'ewell  -•.  Clark,  46  N.  J.  L.  363. 

For  What  Antecedent  Period  Landlord  May  Claim 
from  Proceeds  of  Sale. —  In  F.nnsylvania  it  has 
been  lield  that  the  landlord  is  not  confined  in 
his  claim  for  rent  out  of  the  proceeds  of  the 
sale  of  the  tenant's  goods  to  the  rent  for  the 
last  year,  or  for  the  year  immediately  pre- 
ceding the  levy,  so  that  no  more  than  one 
year's  rent  be  demanded.  Ege  v.  Ege,  5 
Watts  (Pa.)  134;  Richie  v.  McCauley,  4  Pa. 
St.  471;  Parker's  Appeal,  5  Pa.  St.  390  \iiisap- 
proving  Lichtenthaler  v.  Thompson,  13  S.  & 
R.  (Pa.)  159,  15  Am.  Dec.  581];  Weltner's  Ap- 
peal, 63  Pa.  St.  302;  Piatt  V.  Johnson,  168  Pa. 
St.  47,  47  Am.  St.  Rep.  877.  Contra  in  Ken- 
tucky. Craddock  -'.  Riddlesbarger,  2  Dana 
(Ky.)  205. 

Bent  Payable  in  Advance.  —  As  a  landlord  may 
distrain  for  rent  payable  in  advance  he  is  en- 
titled to  claim  such  rent  under  the  statute. 
Buckley  v.  Taylor,  2  T.  R.  600;  Russell  v. 
Doty,  4  Cow^.  (N.  Y.)  576;  Collins's  Appeal,  35 
Pa.  St.  83;  Piatt  V.  Johnson,  168  Pa.  St.  47,  47 
Am.  St.  Rep.  877. 

But  a  landlord  is  not  entitled ,  out  of  the  sales 
of  the  goods  of  the  tenant  by  execution  during 
the  term  of  one  lease,  to  rent  agreed  to  be  paid 
in  advance  on  another  lease  not  yet  com- 
menced.    Martin's  Appeal,  5  W.  &  S.  (Pa.)  220. 

1.  Who  May  Claim  the  Bent. —  Bennet's  Case, 
2  Stra.  787;  Craddock-'.  Riddlesbarger,  2  Dana 
(Ky.)  205;  Coles  v.  Marquand,  2  Hill  (N.  Y.) 
447;,01cott  v.  Frazier,  5  Hill  (N.  Y.)  565; 
Brown  v.  Fay,  6  Wend.  (N.  Y.)  392;  Bromley 
V.  Hopewell,  14  Pa.  St.  400. 

But  the  statute  applies  to  the  case  of  lessee 
and  undertenant  as  well  as  to  the  case  of  land- 
lord and  lessee.  Thurgood  v.  Richardson,  7 
Bing.  428,  20  E.  C.  L.  190. 

2.  Landlord  Should  Notify  Sheriflf  that  Bent  Is 
Due.  —  3  Ketit's  Com.  482;  Smith  Russell,  3 
Taunt.  400;  Colycr  v.  Speer,  2  Brod.  it  B.  67, 
6  E.  C.  L.  40;  Waring  v.  Dewberry,  i  Stra.  97; 
Craddock  v.  Riddlesljargcr,  2  Dana  (Ky.)  205 ; 
Burkct  11.  Boude,  3  Dana  (Ky.)  209;  Stamps  v. 
Oilman,  43  Miss.  456. 


Whether  or  not  the  sheriff  has  received  no- 
tice is  a  question  of  fact  for  the  jury.  Burket 
V.  Boude,  3  Dana  (Ky.)  209. 

Actual  Knowledge  supplies  the  place  of  no- 
tice. Andrews  Dixon,  3  B.  &  Aid.  645,  5  E. 
C.  L.  410;  Riseley  v.  Ryle,  11  M.  &  W.  16; 
Colyer  v.  Speer,  2  Brod.  &  B.  67,  6  E.  C.  L.  40; 
Calvert  v.  Joliffe,  2  B.  &  Ad.  418,  22  E.  C.  L. 
114;  Palgrave  z'.  Windham,  i  Stra.  212;  Olcott 
V.  Frazier,  5  Hill  (N.  Y.)  562;  Matter  of  Con- 
nor, 12  Rich.  L.  (S.  Car.)  349.  But  some  cases 
hold  that  the  sheriff  is  not  liable  unless  he  has 
received  actual  notice.  Waring  v.  Dewberry, 
I  Stra.  97;  Craddock  ^>.  Riddlesbarger,  2  Dana 
(Ky.")  205;  Stamps  v.  Gilman,  43  Miss.  456. 

Where  Sheriff  Permits  Goods  to  Be  Bemoved.  — 
The  sheriff's  liability  is  the  same  whether  he 
removes  the  goods  himself  or  by  his  act  after 
levy  permits  them  to  be  removed.  Matter  of 
Connor,  12  Rich.  L.  (S.  Car.)  349. 

When  Notice  Must  Be  Given.  —  Some  cases 
hold  that  notice  after  the  removal  of  the  goods 
and  after  their  sale,  if  before  the  money  is  paid 
over,  is  good.  Arnitt  v.  Garnett,  3  B.  &  Aid. 
440,  5  E.  C.  L.  340;  Beekman  v.  Lansing,  3 
Wend.  (N.  Y.)  446,  20  Am.  Dec.  707.  But 
other  cases  hold  that  the  notice  must  be  given 
previous  to  the  removal  of  the  goods.  Waring 
V.  Dewberry,  i  Stra.  97;  Ayres  v.  Johnson,  7 
N.  J.  L.  119. 

An  execution  was  levied  upon  the  property 
of  a  tenant  from  whom  a  year's  rent  was 
due.  After  the  accrual  of  another  year's  rent 
another  execution  was  levied  upon  the  prop- 
erty by  a  different  officer.  Subsequently  the 
landlord  gave  notice  to  each  of  the  officers  of 
his  claim  for  "  three  hundred  dollars  due 
for  the  last  year's  rent."  It  was  held  that  he 
was  entitled  to  only  one  year's  rent  from  the 
proceeds  of  the  execution  sale.  Van  Rens- 
selaer V.  Quackenboss,  17  Wend.  (N.  Y.)  34. 
The  court  said:  "  If  the  plaintiff  had  given 
notice  after  the  levy  of  the  first  execution,  and 
again  on  the  levy  under  the  other  executions 
when  another  year's  rent  had  become  due,  it 
may  be  that  he  would  have  been  entitled  to 
two  years'  rent.  But  he  only  gave  one  notice, 
and  that  after  all  the  executions  had  been 
levied  and  all  the  rent  had  acrriu-tl." 

Sheriff  May  Deduct  Costs  Incurred  Before  Notice. 
—  The  sheriff  may  deduct  from  the  year's  rent 
such  costs  as  were  incurred  before  he  received 
notice  from  the  landlord.  Ilenchett  f.  Kimp- 
son,  2  Wils.  140. 

Withdrawal  of  Execution.  —  If  goods  have 
been  once  removed  under  an  execution  and 
ihc  landlord  has  notified  the  sheriff  to  pay  him 
a  year's  rent,  they  cannot  be  afterwards  re- 
leased and  the  execution  withdrawn  without 
paying  the  landlord.  Lane?'.  Crockett,  7  Price 
566. 

3.  Choses  in  Action  Not  Distrainable.  —  Mitch- 
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(9)  Tilings  Privileged  under  Exemption  Laivs.  —  In  some  of  the  states 
certain  property  of  the  tenant  is  by  statute  exempt  from  distress,^  and 
probably  laws  creating  exemptions  from  levy  and  sale  on  execution  create  an 
exemption  from  distraint  for  rent.* 

9.  How  to  Distrain.  No  precise  act  or  form  of  words  is  essential  to  a  dis- 
tress, and  the  distress  may  be  made  without  actual  seizure.*  It  is  sufficient  if 
the  landlord  gives  notice  of  his  claim  for  rent  and  declares  that  the  goods 
which  he  names  shall  not  be  removed  from  the  premises  until  the  rent  is  paid.* 
The  seizure  of  some  of  the  goods  in  the  name  of  all  the  goods  will  be  a  good 
seizure  of  all."'* 

How  Landlord  May  Enter.  ■ —  For  the  purpose  of  levying  a  distress  tl^re  person 
entitled  to  make  it  may  enter  the  demised  premises  by  climbing  over  a  fence,** 
or  he  may  enter  into  any  house  or  building  through  an  open  door  or  window.' 
But  he  cannot  break  open  gates  or  break  down  inclosures.*  And  if  the  doors 
and  windows  are  closed  he  cannot  forcibly  break  them  open,®  even  though 
property  is  fraudulently  deposited  in  a  building  to  prevent  a  distress.** 


ell  V.  Coates,  47  Pa.  St.  202.  See  also  the 
opinion  of  Earle,  J.,  in  Davis  v.  Arledge,3  Hill 
L.  (S.  Car.)  170,  30  Am.  Dec.  360. 

1.  See,  for  instance,  i  Brightly's  Purdon's 
Pa.  Dig.  (ed.  1894),  p.  1160,  §  6. 

2.  Caufield  v.  M'Alister,  4  McCord  L.  (S. 
Car.)  378.  See  generally  the  title  Exemptions 
FROM  Execution. 

3.  How  a  Distress  Is  Made,  —  Cramer  v.  Mott, 
L.  R.  5  Q.  B.  357;  Tennant  v.  Field,  8  El.  & 
Bl.  336,  92  E.  C.  L.  336;  Finn  v.  Morrison,  13 
U.  C.  Q.  B.  568;  Newell  -j.  Clark,  46  N.  J. 
L.  363;  Furbush  v.  Chappell,  105  Pa.  St. 
187. 

4.  Notice  of  Claim  and  Forbidding  Eemoval  of 
Goods  Sufficient.  —  Wood  Nunn,  5  Bing.  10, 
15  E.  C.  L.  346;  Furbush  v.  Fisher,  16  Phila. 
(Pa.)  170;  Furbush  v.  Chappell,  105  Pa.  St. 
187.  See  also  Cramer  v.  Mott,  L.  R.  5  Q.  B. 
357;  Pulver  V.  Yerex,  9  U.  C.  C.  P.  270; 
Thomas  v.  Cameron,  8  Ont.  Rep.  441.  But 
see  Whimsell  v.  Giffard,  3  Ont.  Rep.  i. 

Illustrations.  —  The  landlord's  agent  went 
upon  the  demised  premises,  walked  round 
them,  and  gave  a  written  notice  that  he  had 
distrained  certain  goods  lying  there  for  an 
arrear  of  rent,  and  that  unless  the  rent  was 
paid  or  the  goods  replevied  within  five  days 
they  would  be  appraised  and  sold.  It  was 
held  that  this  was  a  sufficient  seizure  to  give 
the  tenant  a  right  of  action  for  an  excessive 
distress.  Swann  z-.  Falmouth,  8  B.  &  C.  456, 
15  E.  C.  L.  264.  See  also  Bosanquet,  J.,  in 
Thomas  v.  Harries,  i  M.  &  G.  695,  39  E.  C.  L. 
607;  Eames  Mayo,  6  111.  App.  33^;  Newell 
V.  Clark,  46  N.  J.  L.  363. 

A  landlord's  broker  went  to  the  tenant's 
house  and  pressed  for  payment  of  rent  alleged 
to  be  due,  and  a  sum  for  the  expenses  of  the 
levy,  but  did  nothing  and  made  no  inventory. 
The  tenant  paid  him  the  rent  and  expenses 
under  protest.  In  an  action  against  the  land- 
lord for  an  excessive  distress,  it  was  held  that 
the  defendant  could  not  say  there  had  been  no 
actual  distress.  Hutchins  v.  Scott,  2  M.  &  W. 
809.  See  also  Finn  v.  Morrison,  13  U.  C.  Q. 
B.  568. 

But  where  A.  entered  the  'plaintiff's  house 
and  said  he  came  to  make  a  distress  and  began 
taking  an  inventory,  but  finding  that  he  had 
made  a  mistake  left  the  house  without  remov- 


ing any  of  the  goods,  it  was  held  not  to  amount 
to  making  a  distress.  Spice  v.  Webb,  2  Jur. 
943- 

5.  Seizure  of  Some  Goods  in  Name  of  All.  —  Dod 

V.  Monger,  6  Mod.  215. 

6.  Climbing  Over  Fences.  —  Eldridge  v.  Stacey, 
15  C.  B.  N.  S.  458,  109  E.  C.  L.  458;  Long  v. 
Clarke,  (1S94)  I  Q.  B.  119,  questioning  Scott  v. 
Buckley,  16  L.  T.  N.  S.  573. 

7.  Landlord  May  Enter  through  Open  Door  or 
Window.  —  I  Roll.  Abr.  671  (w)  pi.  i,  2; 
Semayne's  Case,  5  Coke  91;  Poole  z'.  Longue- 
vill,,2  Saund.  284,  note  2;  Nixon  v.  Freeman, 
5  H.  &  N.  652;  Long  v.  Clarke,  (1894)  i  Q.  B. 
119. 

8.  Breaking  Gates  or  Enclosures.  —  Rich  z<. 
Woolley.  7  Bing.  651,  20  E.  C.  L.  274;  Cate  v. 
Schaum,  51  Md.  299. 

9.  Landlord  Cannot  Break  Open  a  Door  or  Win- 
dow.—  2  Black.  Com.  84;  Comb.  17;  Brown  t'. 
Glenn,  2  Eng.  L.  &  Eq.  275;  Hancock  v.  Aus- 
tin, 14  C.  B.  N.  S.  634,  108  E.  C.  L.  634;  Crab- 
tree  V.  Robinson,  15  Q.  B.  Div.  312;  Poole  v. 
Longuevill,  2  Saund.  284,  note  2j  Attack  v. 
Bramwell,  3  B.  &  S.  520,  113  E.  C.  L.  520; 
Dent  V.  Hancock,  5  Gill  (Md.)  120;  Cate  v. 
Schaum,  51  Md.  299;  Mayfield  v.  White,  i 
Browne  (I^a.)  241;  Murray  v.  Vaughn,  4  Pa. 
Dist.  Rep.  631. 

Breaking  Door  Does  Not  Render  Distress  'Void. 

—  It  has  been  held  that  while  breaking  open 
the  outer  door  of  a  dwelling  house  to  distrain 
for  rent  is  an  unlawful  act  for  which  the  ten- 
ant may  recover  damages,  it  will  not  render 
the  distress  void.  Myers  v.  Smith,  9  New 
Bruns.  207  (Ritchie,  J.,  dissenting). 

Where  Breaking  Is  Not  Sanctioned  by  Landlord. 

—  If  a  door  which  is  fastened  is  forcibly 
broken  open  by  a  person  not  acting  under  the 
authority  or  sanction  of  the  landlord  or  his 
bailiff,  the  landlord  may  enter.  Dent  v.  Han- 
cock, 5  Gill  (Md.)  120. 

When  Tenant  Is  Not  in  Possession.  —  The  fact 
that  a  tenant  is  not  in  possession  of  a  barn 
when  it  is  forcibly  broken  open  and  entered  for 
the  purpose  of  levying  a  distress  does  not 
make  such  an  entry  lawful.  Dent  v.  Han- 
cock, 5  Gill  (Md.)  120. 

10.  Property  Fraudulently  Deposited  in  Building. 

—  Dent  7'.  Hancock,  5  Gill  (l\Id.)  120.  But  see 
Poole  zi.  Longuevill,  2  Saund.  284,  note  2. 
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Special  Property  Acquired  by  Levy. 


May  Open  Doors  by  Usual  Means.  —  But  he  may  open  the  outer  door  by  the  usual 
means  adopted  by  persons  having  access  to  the  building,  and  therefore  he 
may  open  it  by  turning  the  key,  lifting  the  latch,  or  drawing  back  the  bolt.* 

May  Not  Raise  Windows. — ^  An  entry  by  a  window  which  is  shut,  but  not 
fastened,  is  unlawful.* 

After  Lawful  Entry.  —  If  the  person  entitled  to  make  the  distress  has  made  a 
lawful  entry  by  an  outer  door,  he  may  break  open  an  inner  door.*  Or  if  after 
such  lawful  entry  he  is  forcibly  turned  out  of  possession,  he  may  break  open 
an  outer  door  or  window  and  re-enter.^ 

10.  What  Amount  of  Distress  May  Be  Taken.  -  The  landlord  is  not  permitted 
to  make  an  excessive  distress,  but  a  mere  mistake  in  judgment  as  to  the  value 
of  the  property  seized  will  not  render  him  a  trespasser.  All  that  he  is  bound 
to  do  is  to  exercise  a  reasonable  and  an  honest  discretion;  he  is  authorized  to 
protect  himself  by  seizing  what  any  reasonable  man  would  think  adequate  to 
the  satisfaction  of  his  claim.' 

Where  Value  of  Available  Thing  Greatly  Exceeds  Rent.  —  If  there  is  no  one  thing 
which  can  be  taken  as  a  distress  which  does  not  greatly  exceed  in  value 
the  amount  of  rent  due,  the  landlord  may  take  the  least  valuable  thing 
available. 

11.  Special  Property  Acquired  by  Levy.  — The  levy  of  a  distress  gives  the 
landlord  a  special  property  in  the  goods  distrained  until  they  are  replevied  or 
sold.' 


1.  Landlord  May  Enter  by  Usual  Means  of  Ac- 
cess.—  N'asli  V.  Lucas,  L.  K.  2  y.  H.  594;  Ryan 

Shilcock,  7  Exch.  72;  Crabtree  v.  Robinson, 
15  Q.  B.  Div.  314;  Dent  v.  Hancock,  5  Gill 
(.Md.)  120;  Gate  v.  Schaum,  51  Md.  2gg. 

Cannot  Pick  the  Lock.  —  Hut  it  has  been  held 
that  if  the  outer  door  is  locked  and  the  key  is 
not  left  in  it,  the  landlord  cannot  lawfully  pick 
the  lock  or  unlock  the  door  with  a  key  which 
he  has  brought  with  him  for  the  purpose. 
Murray  v.  Vaughn,  4  Pa.  Dist.  Rep.  631. 

2.  Opening  Window.  —  Nash  v.  Lucas,  L.  R. 
2  Q.  B.  594;  Crabtree  v.  Robinson,  15  Q.  B. 
Div.  312;  Gate  -'.  Schaum,  51  Md.  299. 

Where  Window  Is  Partly  Open. — But  the  entry 
is  not  unlawful  if  it  is  made  by  further  opening 
a  window  which  is  partly  open,  Crabtree  v. 
Robinson,  15  Q.  B.  Div.  312. 

3.  Breaking  Inner  Door  After  Lawful  Entry.  — 
2  I^lack.  C'Mn.  84;  Comb.  17;  Browning  v. 
Dann,  Bullcr's  N.  P.  Sic;  Poole  j^.  Longuevill, 
2  Saund.  284,  note  2. 

4.  Re-entrance  After  Lawful  Entry.  —  Eagleton 
V.  Gutteridge,  11  .M.  &  VV.  465;  Eldridge  z/. 
Stacey,  15  C.  B.  N.  S.  458,  log  E.  G.  L.  458; 
Boyd  V.  Profaze,  16  L.  T.  N.  S.  431. 

A  man  in  possession  of  goods  distrained  for 
rent,  having  quitted  the  house  for  the  purpose 
of  refreshment,  found,  on  his  return,  the  door 
purposely  locked  against  him  by  the  tenant. 
It  was  held  that  he  was  justified  in  breaking  it 
open  to  regain  possession.  Bannister  v. 
Hyde,  2  El.  >S:  EI.  (>2i.  105  E.  C.  L.  627. 

Entry  Must  Be  Complete  to  Justify  Breaking.  — 
But  where  a  person  lias  merely  succeeded  in 
getting  his  foot  and  arm  between  the  door  and 
lintel,  or  by  putting  a  pair  of  shears  between 
the  door  and  lintel  has  prevented  its  licing 
closed,  this  is  not  a  possession  which  will  en- 
title him  to  break  open  a  door  or  window  for 
the  purpose  of  gaining  admission  to  the  house. 
Boyd  7'.  Profaze,  i(,      T.  N'.  S,  431. 

6.  Excessive  Distress  Not  Permitted  —  F.n inland. 
—  Piggott  V.  Biriles,  1  M.  iS;  \V.  441 ;  Willough- 
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by  V.  Backhouse,  2  B.  &  C.  821,  g  E.  G.  L.  254; 
Roden  v.  Eyton,  6  G.  B.  427,  60  E.  G.  L.  427; 
Field  V.  Mitchell,  6  Esp.  N.  P.  71;  Lear  v. 
Galdecott,  4  C,^.  B.  123,  45  E.  G.  L.  123; 
Lynne  v.  Moody,  2  Stra.  851;  Fisher  v. 
Algar,  2  G.  &  P.  374,  12  E.  G.  L.  179;  Hutch- 
ins  V.  Chambers,  c  Burr.  57g,  Whit  worth  v. 
Smith,  I  M.  &  Rob.  193. 

Canada.  —  Huskinson  z'.  Laurence,  26  U.  G. 
Q.  B.  570. 

Illinois.  —  Harms  v.  Solem,  79  III.  460;  Lind- 
ley  V.  Miller,  67  111.  244;  Hare  v.  Stegall,  60  111. 
380. 

Pennsylvania.  —  McKinney  v.  Reader,  6 
Watts  (Pa.)  34;  Richards  v.  McGrath,  100  Pa. 
St.  389;  O'Donnel  v.  Seybert,  13  S.  &  R.  (Pa.) 
54- 

Excessive  Distress  Allowed  Until  Statute  of 
Marlbridge.  —  At  common  law,  and  until  the 
statute  of  Marlbridge,  52  Hen.  III.,  c.  4,  an  ex- 
cessive distress  was  allowable,  as  it  was  more 
likely  to  induce  or  compel  the  tenant  to  redeem 
his  goods  by  paying  the  rent.  Lynne  v. 
Moody,  2  Stra.  851;  McKinney--.  Reader,  6 
Watts  (Pa.)  34;  Jones  v.  Murdaugh,  2  Leigh 
(Va.)  447. 

In  Determining  Whether  a  Distress  Is  Excessive 

the  criterion  is  the  price  that  the  goods  would 
have  brought  at  a  broker's  sale.  Wells  v. 
Moody,  7  G.  &  P.  59.  32  E.  G.  L.  435. 

6.  Field  v.  Mitchell,  6  Esp.  N.  P.  71;  Ave- 
nell  -'.  Groker,  M.  it  M.  172,  22  E.  C.  I..  281. 

7.  Levy  Gives  Landlord  a  Special  Property.  — 
Bradyll  v.  Ball,  I  Bro.  C.  C.  427;  Lami)son 
V.  Matthew,  5  Harr.  (r)el.)  28;  Woglam  71 
Gowperth waite,  2  Dall.  (F^a.)  68;  Frey  v. 
Lee  per,  2  Dall.  (Pa.)  131 ;  Grimsley  v.  Klein, 
2  111.  343;  Speer  v.  Skinner,  35  111.  2S2;  Bruner 
V.  Dvball,  42  III.  34.  See  also  Rauh  v.  Ritchie, 
I  IIL  App.  tSS. 

In  South  Carolina  it  has  been  held  that  a  re- 
plevin of  the  goods  will  not  divest  the  land- 
lord's Hen.  Harris  v.  Clayton,  i  McMull.  L. 
(S.  Gar.)  194. 
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12.  Care  and  Disposal  of  Distress  —  a.  Landlord's  Duty  as  to  Things 
Dis  TRAINED.  —  It  is  the  landlord's  duty  to  see  that  property  taken  under  a 
distress  is  properly  cared  for  and  applied  to  the  discharge  of  the  rent,  and  if 
any  loss  occurs  through  his  negligence,  the  tenant  is  entitled  to  have  the 
amount  of  such  loss  deducted  from  the  rent.'  The  landlord  cannot  use  the 
chattels  distrained,*  except  in  certain  cases  where  he  is  allowed  to  use  them 
for  the  owner's  benefit.^ 

I?.  Impounding.  —  At  common  law  the  distrainor  could  not,  except  with 
the  consent  of  the  tenant,  impound  the  chattels  distrained  on  the  demised 
premises,  but  was  bound  to  remove  them  elsewhere,*  but  the  statute  of  1 1 
Geo.  II.,  c.  19,  made  it  lawful  for  the  distrainor  to  impound  the  distress  on 
the  premises.* 

The  Landlord  May  Take  Exclusive  Possession  of  that  part  of  the  premises  in  which 
the  distress  is  impounded.® 

c.  Notice  and  Appraisement,  —  As  soon  as  the  distress  has  been  made 
the  distrainor  must  notify  the  tenant  of  it  and  of  the  cause  for  making  it,  and 
deliver  to  him  an  inventory  of  the  goods  taken.'' 


1.  Things  Distrained  Must  Be  Properly  Cared 
For.  —  Taylor  -■.  Felder,  5  Tex.  Civ.  App.  417. 

2.  Use  of  Things  Distrained  Prohibited. — Vaspor 
V.  Edwards,  12  Mod.  658;  Dod       Monger,  6 
Mod.  215;  Chamberlayn's  Case,  i  Leon  220; 
Bagshawe  v.  Goward,  Cro.  Jac.  147;  Heath 
Ricker,  2  Me.  408. 

3.  Distress  May  Be  Used  for  Owner's  Benefit.  — 
Duncomb  7'.  Reeve,  Cro.  Eliz.  783. 

Illustrations.  —  Where  a  cow  has  been  dis- 
trained it  may  be  milked.  5  Dane  Abr.  34; 
Bagshawe  v.  Goward,  Cro.  Jac.  147. 

And  it  is  said,  if  the  landlord  distrain  raw 
cloth  he  may  cause  it  to  be  fulled.  Duncomb 
7!.  Reeve,  Cro.  Eliz.  783. 

But  it  was  held  that  the  landlord  could  not 
tan  green  hides,  as  that  would  so  change  them 
as  to  prevent  the  owner  from  recognizing 
them.    Duncomb  v.  Reeve,  Cro.  Eliz.  783. 

Lease  Assigning  Goods  on  Nonpayment  of  Bent. 
—  Where  there  is  a  clause  in  a  lease  assign- 
ing to  the  landlord  all  goods  on  the  premises, 
in  case  of  nonpayment  of  rent,  and  the  land- 
lord distrains  the  goods  as  the  property  of  the 
tenant,  he  is  bound,  while  holding  them 
under  the  distress,  to  act  in  all  respects  as  if 
the  tenant  were  the  owner.  Fernwood  Ma- 
sonic Hall  Assoc.  7/.  Jones,  102  Pa.  St.  307. 

4.  Impounding  on  Premises  Not  Allowed  at  Com- 
mon Law.  —  9  Viner's  Abr.,  tit.  Distress,  E.  4, 
6;  Dod  2'.  Monger,  6  Mod.  215;  Waitt  v.  Ewing, 
7  Phila.  (Pa.)  195.  _ 

But  the  goods  might  be  left  on  the  premises 
a  reasonable  time  after  the  distress.  Woglam 
V.  Cowperthwaite,  2  Dall.  (Pa.)  68. 

Effect  of  Statute  Allowing  Distress  to  Be  Sold. — 
After  the  passage  of  the  statute  2  W.  &  M.,  c. 
5,  §  2,  which  provided  that  the  tenant's  goods 
might  be  sold  if  he  did  not  replevy  them  within 
five  days  after  the  distress,  it  was  held  that 
the  distrainer  might  leave  the  goods  on  the 
premises  for  the  five  days  mentioned  in  the 
statute,  so  that  the  tenant  might  have  an 
opportunity  to  replevy  them  in  the  same 
plight  in  which  they  were  when  distrained. 
Griffin  v.  Scott,  2  Stra.  717;  Woglam  v.  Cow- 
perthwaite, 2  Dall.  (Pa.)  68;  McKinney  7/. 
Reader,  6  Watts  (Pa.)  34;  Waitt  v.  Ewing,  7 
Phila.  (Pa.)  195. 
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5.  Statutory  Bight  to  Impound  on  Premises.  — 

Johnson  71.  Upham,  2  El.  &  El.  250,  105  E.  C. 
L.  250;  Cadmus  v.  Barney,  42  N.  J.  L.  346; 
Woglam  7'.  Cowperthwaite,  2  Dall.  (Pa.)  68; 
McKinney  v.  Reader,  6  Watts  (Pa.)  34;  Waitt 
V.  Ewing,  7  Phila.  (Pa.)  195. 

This  statute  is  not  in  force  in  Pennsylvania^ 
and  the  statutes  of  that  state  which  relate  to 
distress  do  not  empower  the  landlord  to  im- 
pound the  distress  on  the  premises,  but  the 
usage  has  been  so  to  impound  them.  Wog- 
lam V.  Cowperthwaite,  2  Dall.  (Pa.)  68;  Waitt 
V.  Ewing,  7  Phila.  (Pa.)  195;  Holland  v. 
Townsend,  136  Pa.  St.  392. 

6.  Landlord's  Right  to  Possession.  —  Holland 
71.  Townsend,  136  Pa.  St.  392. 

Illustrations.  —  Thus  in  Cox  Painter,  7  C. 
&  P.  767,  32  E.  C.  L.  726,  it  was  held  that  the 
landlord  might  impound  the  distress  by  lock- 
ing it  up  in  a  cottage  on  the  demised  premises 
and  keeping  it  there  until  the  proper  time  for 
the  sale  of  it. 

But  he  cannot  lock  up  the  whole  house  un- 
less it  is  necessary  to  do  so  for  the  safe  keep- 
ing of  the  distress.  Woods  v.  Durrant,  16  M. 
&  W.  149.  See  also  Washborn  v.  Black,  II 
East  405,  note  a\  Etherton  v.  Popplewell,  I 
East  139. 

7.  Notice  of  Distress  and   Inventory.  —  Bou- 

vier's  Law  Diet.  543;  Cornelius  v.  Burton,  3 
Nova  Scotia  Dec.  337;  Howell  v.  Listowell 
Rink,  etc.,  Co.,  13  Ont.  Rep.  476;  Keller  v. 
Weber,  27  Md.  660;  Cahill  v.  Lee,  55  Md.  319; 
Butts  V.  Edwards,  2  Den.  (N.  Y.)  164:  Kerr  v. 
Sharp,  14  S.  &  R.  (Pa.)  399;  McKinney  v. 
Reader,  6  Watts  (Pa.)  34;  Richards  7\  Mc- 
Grath,  loo  Pa.  St.  389;  Whitton  v.  Milligan, 
153  Pa.  St.  376. 

Requisites  of  a  Valid  Notice,  —  The  notice 
must  be  in  writing,  Wilson  v.  Nightingale,  S 
Q.  B.  1034,  55  E.  C.  L.  1034;  Kerby  Hard- 
ing, 6  Exch.  234;  Howell  v.  Listowell  Rink, 
etc.,  Co.,  13  Ont.  Rep.  476;  and  must  state 
what  amount  of  rent  is  in  arrear,  Kerby  v. 
Harding,  6  Exch.  234;  but  need  not  state  at 
what  time  the  rent  became  due,  Buller,  J., 
in  Moss  V.  Gallimore,  I  Doug.  279,  i  Smith's 
L.  Cas.  627. 

Service  of  Notice.  —  The  notice  is  valid  if 
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Appraisement  After  Notice.  —  The  tenant  will  then  be  allowed  five  days  within 
which  to  replevy  the  goods;  *  at  the  expiration  of  that  time,  or  within  a  rea- 
sonable time  thereafter  and  before  sale,  the  goods  must  be  appraised  by  sworn 
appraisers.* 

What  Persons  May  Act  as  Appraisers.  —  Neither  the  landlord  nor  his  bailifT  can  be 
appraisers.*  The  persons  acting  in  this  capacity  must  be  reasonably  competent, 
but  they  need  not  be  professional  appraisers. 

Who  May  Administer  Oath.  —  The  oath  must  be  administered  by  the  officer  con- 
ducting the  proceedings.* 


served  on  the  day  the  distress  is  made. 
Whitton  V.  Milligan,  153  Pa.  St.  376. 

The  notice  may  be  left  at  the  chief  mansion 
house  or  other  most  notorious  place  on  the 
premises  charged  with  the  rent  distrained  for. 
Kerby  v.  Harding,  6  E.xch.  234;  Keller  v. 
Weber,  27  Md.  660;  Cahill  v.  Lee,  55  Md.  319. 

If  the  goods  distrained  belong  to  a  stranger 
notice  maybe  given  to  the  tenant  or  the  owner 
at  the  landlord's  discretion.  Walter  v.  Rum- 
ball,  4  Mod.  390;  Caldcleugh  v.  Hollings- 
worth,  8  W.  &  S.  (Pa.)  302. 

An  Officer,  in  Giving  this  Notice,  acts  as  the 
agent  of  the  landlord,  and  not  as  a  public  offi- 
cer.   Murphy  -■.  Chase,  103  Pa.  St.  260. 

Sufficiency  of  Inventory.  —  In  Richards  v. 
McGrath,  100  Pa.  St.  389,  Justice  Trunkey,  in 
delivering  the  opinion  of  the  court,  said:  "A 
landlord  is  not  required  to  weigh  or  measure 
all  the  goods  in  a  store  which  he  has  dis- 
trained, and  give  a  full  and  complete  inven- 
tory of  every  pound  of  such  as  are  usually  sold 
by  weight  and  of  every  yard  or  quart  of  such 
as  are  usually  sold  by  measure,  nor  need  he 
detail  every  article  or  notion  in  a  stock  of  mil- 
linery goods.  The  inventory  should  be  so 
full  and  complete  as  to  inform  the  tenant  of 
the  goods  distrained,  and  for  which  he  may 
issue  a  writ  in  replevin." 

In  Wakeman  v.  Lindsey,  19  L.  J.  Q.  B.  166, 
the  inventory,  after  enumerating  certain  goods, 
concluded:  "and  any  other  goods  that  may 
be  found  in  and  about  the  said  premises  to 
pay  the  rent  and  expenses."  This  was  held 
to  be  sufficient.  But  see  Kerby  Harding,  6 
Exch.  234. 

1,  Five  Days  Allowed  Tenant  to  Replevy. — 

2  Black.  Com.  83. 

Eni^land.  —  Sharp  v.  Fowle,  12  Q.  B.  Div. 
385;  Harper  v.  Taswell,  6  C.  &  P.  166,  25  E. 
C.  L.  336;  Wallace  v.  King,  i  H.  Bl.  13; 
Robinson  jj.  Waddington,  13  Q.  B.  753,  66  E. 

C.  L.  753;  Johnson  v.  Upham,  2  EI.  &  El.  250, 
105  E.  C.  L.  250. 

Canada.  —  Lynch  v.  Bickle,  17  U.  C.  C.  P. 
549-  . 

Illinois.  —  Penny  v.  Little,  4  111.  301. 

Maryland.  —  Keller  v.  Weber,  27  Md.  660; 
Lamotte  v.  Wisner,  5I  Md.  543. 

AV?^/  York.  —  Butts  v.  Edwards,  2  Den.  (N. 
Y.)  164. 

Pennsylvania.  —  Brisben  v.  Wilson,  60  Pa. 
St.  452;  Richards  v.  McGrath,  100  Pa.  St.  389; 

D.  ivis-'.  Davis,  128  Pa.  St.  100;  Wells  z'.  Horn- 
ish,  3  P.  &  W.  (Pa.)  30:  Quinn  v.  Wallace, 
6  Whart.  (Pa.)  452;  McLean  t.  McCaffrey,  3 
Penny.  (Pa.)  406;  Woglam  Covvperth  waiic,  2 
Dall.  (Pa.)  68;  McKinney  z-.  Reader.  6  Watts 
(f^Ji.)  .34;  Johnson  v.  Black,  15  Phila.  (Pa.)  252. 

Under  the  former  statute  of  Firi^inia  the 
tenant  was  allowed  ten  days  within  which  to 


replevy.  Smith  v.  Ambler,  i  Munf.  (Va.)  596. 
And  now  he  is  entitled  to  ten  days'  notice  of 
sale,  except  in  the  case  of  perishable  goods, 
or  when  the  things  distrained  are  work  ani- 
mals. Code  Va.  1887,  906,  907;  Acts  1887- 
'88,  p.  222. 

2.  Appraisement    by    Sworn    Appraisers.  —  3 

Black.  Com.  88. 

England.  —  Lyon  v.  Weldon,  2  Bing.  334,  9 
E.  C.  L.  424;  Knotts  v.  Curtis,  5  C.  &  P.  322, 
24  E.  C.  L.  240;  Bishop  v.  Bryant,  6  C.  &  P. 
484,  25  E.  C.  L.  500;  Biggins  v.  Goode,  2 
Cromp.  &  J.  364;  Pitt  v.  Shew,  4  B.  &  Aid. 
208,  6  E.  C.  L.  453;  Messing  v.  Kemble,  2 
Campb.  115. 

Canada.  —  Maguire  v.  Post,  5  U.  C.  Q.  B. 
O.  S.  i;  Stoddart  v.  Arderly,  6  U.  C.  Q.  B.  O. 
S.  305;    Howell  ''.  Listovvell  Rink,  etc.,  Co., 

13  Ont.  Rep.  476. 
Illinois.  —  Tripp  v.  Grouner,  60   111.  474; 

Penny  v.  Little,  4  111.  301. 

Maryland.  —  Keller  v.  Weber,  27  Md.  660; 
Lamotte  v.  Wisner,  51  Md.  543;  Cahill  Lee, 
55  Md.  319. 

Pennsylvania.  —  Kerr  v.  Sharp,  14  S.  &  R. 
(Pa.)  399;  Johnson  v.  Black,  15  Phila.  (Pa.) 
252;  Briggs  V.  Large,  30  Pa.  St.  287;  Richards 
v.  McGrath,  100  Pa.  St.  389;  Davis  v.  Davis, 
128  Pa.  St.  100;  Estcrly  Mach.  Co.  v.  Spencer, 
147  Pa.  St.  466;  Whitton  v.  Milligan,  153  Pa. 
St.  376;  Wyke  v.  Wilson,  173  Pa.  St.  12. 

The  appraisement  must  not  be  made  until 
after  the  expiration  of  the  five  days  allowed 
the  tenant  to  replevy.  Davis  v.  Davis,  25  W. 
N.  C.  (Pa.)  45,  128  Pa.  St.  100. 

3.  Landlord  or  Bailiff  Cannot  Appraise.  — 
Lyon  V.  Weldon,  2  Hing.  334,  9  E.  C.  L.  424; 
Westwood  V.  Cowne,  i  Stark.  172,  2  E.  C.  L. 
73- 

4.  Appraisers  Must  Be  Seasonably  Competent. 

—  Roden  v.  Eyton,  6  C.  B.  427,  60  E.  C.  L. 
427;  Cahill  V.  Lee,  55  Md.  319. 

An  auctioneer  and  watchman  left  in  charge 
of  lumber  distrained  in  a  lumber  yard  may 
appraise  it.    Cahill  v.  Lee,  55  Md.  319. 

In  Pennsylvania  and  Illinois  the  appraisers 
must  be  reputable  freeholders.  Penny  v.  Lit- 
tle, 4  111.  301;  Tripp  V.  Grouner,  60  III.  474; 
Curtis      Bradley,  75  111.  183;  Kerr  v.  Sharp, 

14  S.  &  R.  (Pa.)  399;  Quinn  v.  Wallace,  6 
Whart.  (Pa.)  452;  Davis  v.  Davis,  128  Pa.  St. 
100. 

In  Pennsylvania  the  sheriff,  under  sheriff,  or 
a  constable  must  be  present,  aiding  and  assist- 
ing at  the  appraisement.  Wells  -/.  Hornish,  3 
P.  &  W.  (Pa.)  30. 

6.  By  Whom  Oath  Administered.  —  Kcnncy  v. 
May,  I  M.  iS:  Rol).  56. 

In  Illinois  the  sheriff  or  constable  t>f  the 
county  may  administer  the  oath.    Curtis  v. 
Bradley,  75  III.  180;  Penny  v.  Little,  4  III.  301. 
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Waiver  of  Appraisement.  —  The  tenant  may  waive  an  appraisement  of  his  own 
goods.*  But  lie  cannot  waive  an  appraisement  when  the  goods  distrained 
belong  to  a  stranger,*  and  it  is  immaterial  whether  or  not  the  landlord  knows 
that  the  goods  belong  to  a  stranger,  for  it  is  his  duty  to  ascertain  the  facts 
before  accepting  from  the  tenant  a  waiver  of  statutory  requirements.^ 

d.  Sale.  —  After  the  appraisement,  if  the  rent  and  charges  remain  unpaid, 
the  goods,  if  they  have  not  been  replevied,  must  be  sold  and .  the  proceeds 
applied  to  the  satisfaction  of  the  rent  and  expenses  incident  to  the  distress. 
If  any  surplus  remains  it  must  be  returned  to  the  owner  of  the  goods.* 

When  Sale  Must  Be  Made.  —  After  the  expiration  of  the  five  days  allowed  the 
tenant  to  replcv}',  the  landlord  is  allowed  a  reasonable  time  within  which  to 
proceed  with  the  sale,'*  unless  a  special  time  is  provided  by  statute.* 

How  Sale  Must  Be  Conducted.  — ^  It  has  been  said  that  the  sale  must  be  conducted 
in  the  mode  in  which  sheriff's  or  constable's  sales  are  legally  conducted.  The 
goods  must  be  sold  separately  or  in  parcels,  not  the  entire  stock  in  a  mass. 


1.  Tenant  May  Waive  Appraisement  of  His 
Goods. —  Bishop  v.  Bryant,  6  C.  &  P.  484,  25 
E.  C.  L.  500;  Henkels  v.  Brown,  4  Phila. 
(Pa.)  299. 

Illustration.  —  Certain  furniture,  rented  to 
the  tenant  of  a  restaurant,  was  distrained 
upon  for  rent  in  arrear,  and  the  tenant,  waiv- 
ing an  appraisement,  allowed  it  to  be  sold. 
It  was  held  that  in  respect  to  the  creditors  of 
the  tenant  the  furniture  belonged  to  him,  and 
that  he  had  a  right  to  waive  the  appraisement. 
Henkels  z'.  Brown,  4  Phila.  (Pa.)  299. 

Replevin  a  Waiver  of  Irregularity.  —  If  the 
tenant  replevies  his  goods  he  thereby  waives 
any  irregularity  in  the  appraisement.  Smoyer 
V.  Roth,  (Pa.  1888)  13  Atl.  Rep.  191. 

2.  Tenant  Cannot  Waive  Appraisement  of 
Stranger's  Goods.  —  Chestnut  St.  Nat.  Bank  v. 
Crompton  Loom  Works,  39  U.  S.  App.  225; 
Briggs  7K  Large,  30  Pa.  St.  287;  Johnson  v. 
Black,  15  Phila.  (Pa.)  252. 

3.  Immaterial  that  Landlord  Does  Not  Know 
Goods  Are  Stranger's.  —  Chestnut  St.  Nat.  Bank 
7'.  Crompton  Loom  Works.  39  U.  S.  App.  225. 

4.  Sale  of  Goods  Distrained.  —  2  Black.  Com.  88; 
Johnson  z:.  Upham,  2  El.  &  El.  250,  105  E.  C 
L.  250;  Miller  v.  Green,  2  Cromp.  &  J.  142; 
Howell  7/.  Listowell  Rink,  etc.,  Co.,  13  Ont. 
Rep.  476;  Keller  v.  Weber,  27  Md.  660; 
Lamottei  v.  Wisner,  51  Md.  543;  Butts  v.  Ed- 
wards, 2  Den.  (N.  Y.)  164;  Richards  v.  Mc- 
Grath,  100  Pa.  St.  389. 

Goods  Could  Not  Be  Sold  at  Common  Law.  —  At 
common  law  a  distress  was  levied  in  order  to 
constrain  or  compel  the  payment  of  rent  in 
arrears,  and  until  the  statute  of  2  W.  &  M.,  c. 
3,  §  2,  the  distrainor  could  make  no  other  use 
of  the  goods  seized  than  to  hold  them.  They 
could  be  kept  impounded  for  an  indefinite 
time,  but  they  could  not  be  sold,  used,  or 
appropriated  in  any  manner  to  the  payment  of 
the  rent  due.  Bacon's  Abr.,  Distress,  D; 
4  Minor's  Inst.  116;  Pledall  v.  Knapp,  i 
Anders.  65;  Johnson  v.  Upham,  2  El.  &  El. 
250  105  E.  C.  L.  250. 

Discretion  to  Sell  or  Not.  —  In  Pcnjisylvania  it 
is  now  imperative  on  the  landlord  to  sell. 
Quinn  v.  Wallace,  6  Whart.  (Pa.)  452.  But  in 
England  it  has  been  held  that  the  landlord's 
power  to  sell  is  discretionary.  Hudd 
Ravenor,  2  Brod,  &  B.  662,  6  E.  C.  L.  319; 
Lear  v.  Edmonds,  i  B.  &  Aid.  157. 


Notice  of  Sale.  —  In  Pennsylvania,  after 
appraisement,  six  days'  public  notice  must  be 
given  of  the  time  and  place  of  sale.  Quinn  v. 
Wallace,  6  Whart.  (Pa.)  452;  Esterly  Mach. 
Co.  V.  Spencer,  147  Pa.  St.  466;  Whitton  v. 
Milligan,  153  Pa.  St.  376. 

This  notice  may  be  given  on  the  day  of  the 
appraisement.  Whitton  v.  Milligan,  153  Pa. 
St.  376. 

At  the  date  fixed  there  may  be  a  reasonable 
adjournment  of  the  sale.  Holland  v.  Town- 
send,  136  Pa.  St.  392. 

Conduct  of  Sale.  —  The  sale  must  be  con- 
ducted by  a  public  officer.  Lambson  v.  Mat- 
thew, 5  Harr.  (Del.)  28;  Ferguson  v.  Moore,  2 
Wash.  (Va.)  54;  Smith  v.  Ambler,  I  Munf. 
(Va.)  596. 

The  Contract  of  a  Purchaser  at  the  Sale  is  with 
the  officer  who  conducts  it.  The  money  is 
payable  to  him  to  be  applied  according  to  the 
law,  and  he  is  responsible  under  his  official 
obligation  for  such  disposition  of  it.  Lambson 
V.  Matthew,  5  Harr.  (Del.)  28. 

Detaining  Goods  of  Lodger.  —  The  request  of 
the  tenant  will  justify  the  landlord  in  detain- 
ing the  goods  of  a  lodger  upon  the  premises 
beyond  the  proper  time  of  sale,  if  he  does  not 
know  which  are  the  goods  of  the  lodger  and 
which  those  of  his  tenant.  Fisher  v.  Algar,  2 
C.  &  P.  374,  12  E.  C.  L.  179. 

Property  in  Goods  Remains  in  Tenant  TTntil 
Sale.  —  Although  goods  distrained  are  in  the 
custody  of  the  law  and  the  landlord  has  an 
inchoate  right  of  property  in  them,  the  prop- 
erty does  not  pass  out  of  the  tenant  until  the 
sale.  King  v.  England,  4  B.  &  S.  782,  116  E. 
C.  L.  782.  See  also  Roe  v.  Roper,  23  U.  C.  C. 
P.  76. 

Purchaser  Must  Remove  Property  in  Reasonable 
Time.  —  A  purchaser  of  property,  sold  under  a 
distress  for  rent,  must  remove  the  same  from 
the  premises  within  a  reasonable  time  after 
the  sale.  Alway  v.  Anderson,  5  U.  C.  Q.  B. 
34- 

5.  When  Sale  Must  Be  Made.  —  Lynch  v. 
Bickle,  17  U.  C.  C.  P.  549;  McCaulay,  J.,  in 
Thompson  v.  Marsh,  2  U.  C.  Jur.  O.  S.  389. 

What  Is  a  Reasonable  Time  Is  a  Question  for 
the  Jury  under  all  the  facts  of  the  case.  Lynch 
V.  Bickle,  17  U.  C.  C.  P.  549. 

6.  In  Pennsylvania  six  days'  notice  is  re- 
quired.   See  the  last  note  supra. 
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DISTRESS. 


Abandonment  of  Distress 


If  sold  in  too  large  parcels  the  injured  party  may  have  a  remedy.* 

What  Quantity  of  Goods  Should  Be  Sold.  —  Only  such  quantity  of  the  goods  dis- 
trained should  be  sold  as  is  necessary  to  realize  the  amount  of  rent  due  and 
charges,  but  where  the  property  is  of  such  a  nature  that  it  is  impracticable  to 
sell  for  the  exact  amount,  and  the  person  selling  acts  honestly  and  with  rea- 
sonable discretion,  he  will  not  be  liable  for  an  excessive  sale.* 

Landlord  Cannot  Purchase.  —  If  the  landlord  is  himself  the  purchaser  the  title  to 
the  goods  will  not  pass  •* 

Validity  of  Sale.  — Where  the  distress  and  sale  are  unauthorized,  the  purchaser, 
though  dona  fide  and  for  valuable  consideration,  acquires  no  title,*  but  it  has 
been  held  that  a  sale  made  under  a  distress  irregularly  conducted  is  not  void.* 

13.  Abandonment  of  Distress.  —  If  a  distress  is  abandoned,  the  possession 
revests  in  the  tenant. 

Suspension  of  Proceedings  at  Tenant's  Bequest.  —  A  suspension  of  proceedings  under 
a  distress,  at  the  request  of  the  tenant  and  in  order  to  give  him  tim.e  to  pay 
the  rent  in  arrear,  does  not  deprive  the  landlord  of  the  lien  acquired  under  the 
distress.'' 


1.  Mode  of  Conducting  Sale.  —  Richards  v. 
McGrath,  loo  Pa.  St.  389. 

The  Goods  Must  Be  Sold  for  the  Best  Price  that 
can  be  goUen  for  them.  Povnester  v.  Buck- 
ley, 5  C.  &  P.  512,  24  E.  C.  L.  433;  Cahill 
Lee,  55  Md.  319;  Richards  v.  McGrath,  100 
Pa.  St.  38q;  Quinn  v.  Wallace,  6  Whart.  (Pa.) 
452. 

And  the  annexing  of  conditions  which  pre- 
vent the  best  price  being  obtained  is  illegal. 
Hawkins  v.  VValrond,  i  C.  P.  Div.  280.  See 
also  Ridgway  v.  Stafford,  6  Exch.  404;  Frusher 
V.  Lee,  10  M.  &  W.  709,  referring  to  the  unre- 
ported case  of  Jones  v.  Hamp.  But  see 
contra,  Abbey  v.  Petch,  8  M.  &  W.  419. 

Where  Goods  Distrained  Belong  in  Part  to  a 
Third  Person,  he  has  no  right  to  compel,  or  to 
ask  the  court  to  compel,  the  sale  of  the  part 
belonging  to  the  tenant  before  the  sale  of  his 
own  part.    Pcgg  v.  Starr,  23  Ont.  Rep.  83. 

2.  Quantity  of  Goods.  —  Richards  v.  McGrath, 
100  Pa.  St.  3H9. 

3.  Sale  Must  Be  to  Third  Party.  —  Woods  v. 
Rankin,  18  U.  C.  C.  P.  44;  Williams  v.  Grey, 
23  U.  C.  C.  P.  561.  See  also  King  v.  Eng- 
land, 4  B.  &  S.  782,  116  E.  C.  L.  782:  Howell 
V.  Listowcll  Rink,  etc.,  Co.,  13  Ont.  Rop.  476. 

Consent  of  Tenant  to  Landlord's  Purchase.  — 
But  where  the  property  sold  belongs  to  the 
tenant  and  he  consents  to  the  purchase  by  the 
landlord  the  property  will  pass.  Woods  v. 
Rankin,  18  U.  C.  C.  P.  44.  See  also  Jones 
V.  Sawkins,  5  C.  B.  142,  57  E.  C.  L.  142. 

4.  Where  Distress  and  Sale  Unauthorized.  — 
Prescott  V.  l)c  Forest,  16  Johns.  (X.  \ .)  159; 
Williams  v.  Merle,  11  Wend.  (N.  Y.)  80,  25 
Am.  Dec.  604;  Smith  v.  Sheriff,  i  Bay  (S. 
Car.)4;3. 

Sale  under  Fraudulent  Distress  —  Injunction.  — 
Attaching  creditors  of  an  insolvent  can  enjoin 
a  sale  of  the  attached  property  under  a  fraudu- 
lent distress  for  rent.  Cogburn  v.  Pollock,  54 
Miss.  O39. 

5.  Sale  under  Distress  Irregularly  Conducted.  — 
Lyon  7t.  Weldon,  2  Bing.  334,  9  E.  C.  L.  424; 
Thompson  v.  Marsh,  2  U.  C.  Jur.  O.  S.  389. 

But  in  Pennsylvania  such  a  sale  is  held  to  be 
void.  Chestnut  St.  Nat.  Bank  v.  Crompton 
Loom  Works,  73  Fed.  Rep.  614,  39  U.  S.  App. 
225;  Brisben  v.  Wilson,  Oo  Pa.  St.  452;  Rich- 


ards V.  McGrath,  100  Pa.  St.  389;  Davis  v. 
Davis,  128  Pa.  St.  100.  And  a  party  who 
claims  goods  sold  under  a  distress  for  rent 
must  prove  affirmatively  that  all  the  statutory 
requirements  of  such  a  sale  have  been  com- 
plied with.     Murphy  v.  Chase,  103  Pa.  St.  260. 

Warrant  and  Affidavit  Lost.  —  A  sale  will  Jbe 
valid,  though  the  warrant  and  affidavit  be 
lost.    Peck  V.  Gurney,  2  Hill  (N.  Y.)  605. 

Goods  Not  Distrained  nor  Included  in  Inventory. 
—  Goods  which  were  not  taken  Oiiginally 
under  the  distress  nor  included  in  the  inven- 
tory cannot  be  sold.  Bishop  Bryanl,  6  C. 
&  P.  484,  25  E.  C.  L.  500. 

6.  Effect  of  Abandonment. —  Swann  v.  Fal- 
mouth, 8  B.  &  C.  456,  15  E.  C.  L.  264;  Dod  v. 
Monger,  6  Mod.  215;  Russell  Rider,  6  C.  & 
P.  4if',  25  E.  C.  L.  463. 

Leaving  Goods  in  a  Proper  Place  without  any- 
thing to  indicate  an  intention  to  abandon  the 
distress  cannot  operate  as  an  abandonment. 
Swann  v.  Falmouth,  8  B.  &  C.  456,  15  E.  C. 
L.  264.  See  also  Bannister  v.  Hyde,  2  El.  & 
El.  627,  105  E.  C.  L.  627;  Thomas  v.  Cameron, 
8  Ont.  Rep.  441. 

Permitting  the  Temporary  Removal  of  Stran- 
ger's Goods  is  not  an  abandonment.  Kcrby 
I  lardy,  6  Exch.  234. 

7.  Suspension  of  Proceedings  to  Give  Tenant 
Time  to  Pay. —  Laniotlc  i'.  Wisiicr,  51  Md.  543; 
Pembcrton  v.  Van  Rensselaer,  i  Wend.  (N. 
Y.)  307;  Bigelow  V.  Judson,  19  Wend.  (N.  Y.) 
229. 

When  Tenant  Fails  to  Pay. —  If  the  tenant 
fails  to  avail  himself  of  the  indulgence  ex- 
tended to  him,  the  landlord  may  retake  the 
goods,  wherever  he  may  find  them,  even 
though  the  tenant  has  quit  the  possession  of 
the  demised  premises.  Pembcrton  v.  \'an 
Rensselaer,  i  Wend.  (K.  Y.)  307. 

Chattels  in  Tenant's  Possession  Unreasonable 
Time  Without  Sale, —  If,  however,  the  land- 
lord permits  the  chattels  to  remain  in  the  pos- 
session of  the  tenant  for  an  unreasonable 
length  of  time  without  making  a  sale  under 
the  distress,  and  they  arc  removed  from  the 
demised  premises  and  sold  to  a  />i>na  fuli-  pur- 
chaser vvithf)Ut  notice  of  the  distress,  the  land- 
lord's lien  cannot  be  enforced  to  the  prejudice 
of  the  rights  of  such  purchaser.  Lamolle  v, 
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DISTRESS.         Liability  for  an  TTnlawfal  Distress. 


14.  Rescue  and  Pound-breach.  —  After  a  lawful  distress  has  been  made,  a 
person  wiio  takes  the  chattels  distrained  from  the  possession  of  the  landlord 
or  his  bailiff,  or  from  the  pound  or  place  where  they  are  lawfully  impounded, 
commits  a  civil  injury  and  is  liable  for  damages  in  an  action  at  the  suit  of  the 
landlord.'  He  is  also  guilty  of  an  offense  indictable  at  common  law,  even 
thougli  there  be  no  actual  breach  of  the  peace.*  But  if  there  be  anything 
wrongful  in  the  distress,  the  tenant  may,  rightfully,  rescue  his  goods  before 
the  impounding;  if,  however,  the  distress  be  once  impounded,  the  goods 
cannot  be  taken,  though  the  distress  was  without  cause.* 

Landlord  May  Retake  Goods  Wherever  Found.  —  In  Case  of  a  pound-breach  the  land- 
lord may  take  the  goods  distrained  wherever  he  finds  them,  and  impound 
them  again.  * 

15.  Liability  for  an  Unlawful  Distress.  —  If  there  is  any  irregularity  in  the 
taking  or  in  the  sale  of  a  distress,  or  if  the  statutory  requirements  are  not 
complied  with,"  or  if  there  is  an  excessive  *  or  otherwise  unlawful  distress, 
or  a  wrongful  detainer  of  the  chattels  distrained,'  the  distrainor  is  liable  in 


Wisner,  51  Md.  543.  See  also  Naylor  v.  Bell, 
14  Nova  Scotia  444. 

Abandonment  a  Question  for  Jury.  —  In  Eld- 
ridge  V.  Stacey,  15  C.  B.  N.  S.  458,  109  E.  C. 
L.  458,  Erie,  C.  J.,  said  that  the  question  of 
abandonment  was  for  the  jury. 

1.  Liability  for  Rescue.  • —  F.  N.  B.  looE, 
lOiC,  102F;  Rich  7J.  Woolley,  7  Bing.  651.  20 
E.  C.  L.  274;  Newell  v.  Clark,  46  N.  J.  L.  363; 
Woglam  Cowperth  waite,  2  Dall.  (Pa.)  68; 
Blake  v.  De  Liesseline,  4  McCord  L.  (S.  Car.) 
496.    See  also  the  title  ImpoundiiNG. 

2.  Indictable  at  Common  Law.  —  2  Chitty's 
Crim.  Law  204;  2  Chitty's  Burn's  Just.  312; 
Newell      Clark,  46  N.  J.  L.  363. 

3.  When  Distress  Was  Wrongful.  —  Co.  Litt. 
47;  2  Black.  Com.  85;  Parrett  Nav.  Co.  z'. 
Stower,  6  M.  &  W.  564;  Cadmus  v.  Barney,  42 
N.  J.  L.  346;  Newell  v  Clark,  46  N.  J.  L.  363. 

4.  Landlord's  Bight  to  Be- impound.  —  Co.  Litt. 
47/';  Rob.  Ab.  674;  Vaspor  v.  Edwards,  12 
Mod.  658;  Woglam  v.  Cowperthwaite,  2  Dall. 
(Pa.)  68. 

5.  Liability  for  Irregularity  in  Mode  of  Proced- 
ure.—  Messing  z>.  Kemble,  2  Campb.  115; 
Lyon  V.  Weldon,  2  Bing.  334,  g  E.  C.  L. 
424;  Thompson  v.  Marsh,  2  U.  C.  Jur.  O.  S.  389; 
Cornelius  v.  Burton,  3  Nova  Scotia  Dec.  337; 
Butcher  v.  Culver,  24  Minn.  584;  Butts  v.  Ed- 
wards, 2  Den.  (N.  Y.)  164;  Marquisse  v.  Orms- 
ton,  15  Wend.  (N.  Y.)  370;  Davis  v.  Davis,  25 
W.  N.  C.  (Pa.)  45;  Briggs  v.  Large,  30  Pa.  St. 
287;  Kerr  7/.  Sharp,  14  S.  &  R.  (Pa.)  399. 

6.  Liability  for  Excessive  Distress.  —  Holland 
V.  Bird,  ID  Bing.  15,  25  E.  C.  L.  14;  Lear  v. 
Ca'decott,  4  Q.  B.  123,  45  E.  C.  L.  123;  Brans- 
comb  57.  Bridges,  I  B.  &  C.  145,  8  E.  C.  L.  63; 
Whitworth  v.  Smith,  I  M.  &  Rob.  193;  Fisher 
V.  Algar,  2  C.  &  P.  374,  12  E.  C.  L.  179; 
Huichins  v.  Chambers,  i  Burr.  579;  Lynne  v. 
Moody,  2  Stra.  851;  Lindley  v.  Miller,  67  111. 
244;  Hare  v.  Stegall,  60  111.  380;  McKinney  v. 
Reader,  6  Watts  (Pa.)  34;  O'Donnel  v.  Seybert, 
13  S.  &  R.  (Pa.)  54;  Jimison  v.  Reifsneider,  97 
Pa.  St.  136;  Richards  v.  McGrath,  100  Pa.  St. 
389- 

Party  Having  Use  of  Goods  May  Maintain 
Action. — Although  a  person  is  neither  the 
legal  nor  the  equitable  owner  of  goods  dis- 
trained, yet  he  may  have,  from  his  mere  en- 
joyment of  the  use  of  them,  a  special  property 


which  will  entitle  him  to  maintain  an  action 
for  an  excessive  distress.  Fell  v.  Whittaker, 
L.  R.  7  Q.  B.  120. 

7.  Liability  for  Unlawful  Distress  or  Wrongful 
Detainer  —  England.  —  Branscomb  v.  Bridges, 
I  B.  &  C.  145,  8  E.  C.  L.  63;  Smith  v.  Good- 
win, 4  B.  &  Ad.  413,  24  E.  C.  L.  89;  Etherton 
V.  Popplewell,  I  East  139;  Horn  v.  Lewin,  2 
Salk.  583;  Dawson  v.  Cropp,  i  C.  B.  g6i,  50  E. 
C.  L.  961. 

Canada.  —  Kendrick  v.  Lee,  6  U.  C.  Q.  B. 
O.  S.  27;  Chase  v.  Scripture,  14  U.  C.  Q  B. 
598;  Mitchell  V.  McDuffy,  31  U.  C.  C.  P.  266; 
Huskinson  v.  Lawrence,  26  U.  C.  Q.  B.  570. 

Illinois.  —  Emmert  v.  Reinhardt,  67  111.  481. 

Maryland.  —  Everett  v.  Neff,  28  Md.  176. 

Missouri. — Crocker  v.  Mann,  3  Mo.  472,  26 
Am.  Dec.  684. 

New  York.  —  Reynolds  v.  Shuler,  5  Cow. 
(N.  Y.)  323;  Connah  v.  Hale,  23  Wend.  (N.  Y.) 
462. 

Pennsyhania.  —  McDowell  v.  Shotwell,  2 
Whart.  (Pa.)  26;  Barrow  v.  Holloway,  7  Phila. 
(Pa.)  125;  McElroy  v.  Dice,  17  Pa.  St.  163; 
Bonsall  V.  Comly,  44  Pa.  St.  442;  Brown  v. 
Stackhouse,  155  Pa.  St.  582,  35  Am.  St.  Rep. 
908. 

South  Carolina.  —  Hilson  v.  Blain,  2  Bailey 
L.  (S.  Car.)  168;  Bagwell  -v.  Jamison,  Cheves 
L.  (S.  Car.)  249. 

Virgifiia.  —  Davis  v.  Payne,  4  Rand.  (Va.) 
332;  Jones  V.  Murdaugh,  2  Leigh  (Va.)  447; 
dinger  v.  M'Chesney,  7  Leigh  (Va.)  660. 

Where  Tenant  Has  Use  of  Goods.  —  Where  the 
landlord  wrongfully  distrained  the  tenant's 
goods  and  placed  a  man  in  possession  of 
them  for  some  days,  it  was  held  that  the  ten- 
ant might  recover  damages  although  he  had 
the  use  of  the  goods  all  the  time.  Bayliss  v. 
Fisher,  7  Bing.  153,  20  E.  C.  L.  82. 

Where  Notice  of  Distress  Includes  Fixtures.  — 
If  a  landlord  distrains  upon  goods  and  in  his 
notice  of  distress  includes  fixtures,  expressing 
the  intention  of  selling  them,  but  no  actual 
seizure  or  severance  of  the  latter  takes  place, 
he  is  not  liable  as  for  an  unlawful  distiess 
upon  the  latter.  Beck  v.  Denbigh,  29  L.  J.  C. 
P.  273. 

The  Mere  Levy  of  a  Distress  Warrant  on  land 

where  the  possession  of  the  tenant  was  in  no 
way  disturbed,  or  his  use  of  the  premises  in- 
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damages  to  the  party  injured  and  in  some  cases  may  be  compelled  to  return 
the  things  taken.* 

Bailiff  of  Landlord  Liable,  —  An  agent  or  bailiff  of  the  landlord  who  makes  an 
unlawful  distress,  or  is  guilty  of  any  irregular  conduct  in  making  a  distress,  is 
liable  therefor,  even  though  he  be  a  public  officer.* 

Landlord  Liable  for  Bailiff's  Acts.  —  The  landlord,  also,  is  liable  for  the  acts  of  his 
bailiff  who  makes  an  unlawful  distress,^  but  only  in  cases  where  the  bailiff 
acts  within  the  scope  of  the  authority  delegated  to  him.  *  But  if  the  landlord 
subsequently  ratifies  the  unauthorized  act  of  his  bailiff,  he  will  render  himself 
liable  therefor.' 

Failure  to  Claim  Goods  or  Arranging  for  Sale  Not  a  Waiver.  —  A  party  whose  goods 
are  unlawfully  distrained  does  not  forfeit  or  waive  any  legal  right  by  not  claim- 
ing the  goods  when  the  distress  is  made.®    Nor  does  he  waive  his  rights  by 


terfered  with,  and  no  special  damage  is  shown 
to  have  resulted,  will  not  entitle  the  tenant  to 
recover  damages.  Conrady  v.  Bywaters, 
(Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  961. 

Improper  Management  or  Sale  of  Property  Dis- 
trained.—  The  landlord  is  liable  in  damages 
for  improper  management  of  property  taken 
under  a  distress  or  for  an  improper  offering  of 
it  for  sale,  so  that  it  did  not  sell  at  the  best 
price  obtainable.  What  will  constitute  such 
mismanagement  as  will  make  the  distrainer 
liable  must  depend  upon  the  circumstances  of 
each  case  and  the  character  of  the  property 
seized  and  sold.    Cahill  v.  Lee,  55  Md.  319. 

Cautioning  Subtenant  Not  to  Pay  Bent  to  Ten- 
ant.—  The  fact  that  the  landlord,  after  mak- 
ing a  distress  on  his  tenant's  goods,  visited  a 
subtenant  of  a  part  of  the  premises,  cau- 
tioned him  to  pay  no  more  rent  to  the  mesne 
tenant,  and  offered  to  execute  a  new  lease  di- 
rectly to  the  subtenant  for  the  part  of  the 
premises  occupied  by  him,  would  have  no 
effect  upon  the  legality  of  the  distress,  and 
would  not  convert  the  landlord  into  a  tres- 
passer ab  initio.  Holland  v.  Townsend,  136 
Pa.  St.  392. 

Distress  Precludes  Landlord  from  Claiming  Goods 
as  His  Own.  —  A  landlord,  when  sued  for  an 
illegal  distress,  is  precluded  by  the  distress 
from  claiming  the  goods  as  his  own  under  a 
prior  bill  of  sale.  Gibbs  v.  Crawford,  8  U.  C. 
Q.  B.  155.. 

In  Louisiana  a  landlord  is  liable  in  damages 
for  a  wrongful  provisional  seizure  of  his  ten- 
ant's effects.  Fox  v.  McKee,  31  La.  Ann.  67; 
Barrimore  7'.  McFeely,  32  La.  Ann.  1179. 

1.  As  to  the  remedies  in  such  cases,  see 
the  title  Distress,  7  Encyc.  of  Pi.,  and  Pr., 
p.  27  el  seq.  See  also,  in  this  woik,  the  titles 
Trovkr  and  Conversion;  Trespass. 

2.  BaiUff  Liable.  —  Hatch  v.  Hale,  15  Q.  B. 
10,  69  li.  C.  L.  10;  Gauntlett  v.  King,  3  C.  B. 
N.  S.  59,  gi  E.  C.  L.  eg;  Lord  v.  Brown,  5 
Den.  (N.  Y.)  345;  Wells  v.  Hornish,  3  P.  k.  W. 
(Pa.)  30. 

If  an  officer,  having  lawfully  seized  goods 
by  virtue  of  a  warrant  of  distress,  wantonly 
removes  them  to  a  great  distance  before  the 
■sale,  whereby  the  owner  is  injured,  he  is  liable 
in  damages  therefor.  Purrington  v.  Loring,  7 
Mass.  3S8. 

A  Sheriff  Is  Not  Besponsible  for  the  Acts  of  His 
Deputies  iti  serving  distress  warrants.  Moul- 
ton  7'.  Norton,  5  H;irl).  (N.  Y.)  2S6. 

Implied  Contract  of  Landlord  to  Indemnify 
Bailiff.  —  There  is  an  implied  contract  on  the 
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part  of  the  landlord  to  indemnify  the  person 
to  whom  he  directs  his  warrants,  if  it  should 
turn  out  that  he  had  no  authority  to  distrain. 
Lord  V.  Brown,  5  Den.  (N.  Y.)  345. 

3.  Liability  of  Landlord  for  Bailiff^s  Conduct.  — 
Hatch  V.  Hale,  15  Q.  B.  10,  69  E.  C.  L.  10; 
Gauntlett  v.  King,  3  C.  B.  N.  S.  59,  91  E.  C. 
L.  59;  Field  v.  Mitchell,  6  Esp.  N.  P.  71; 
Myers  v.  Smith,  9  New  Bruns.  203;  Hope  v. 
White,  22  U.  C.  C.  P.  5;  Cate  v.  Schamm,  51 
Md.  299;  Fretton  v.  Karcher,  77  Pa.  St.  423; 
Hilson  V.  Blain,  2  Bailey  L.  (S.  Car.)  168; 
Parkerson  v.  Wightman,  4  Strobh.  L.  (S.  Car.) 
363. 

4.  Where  Bailiff  Acts  Within  Scope  of  His 
Authority. —  Freeman  Rosher,  13  y.  B.  780, 
66  E.  C.L.  780;  Lewis  v.  Read,  13  M.  &  W. 
834;  Ferrier  v.  Cole,  15  U.  C.  Q.  B.  561;  Dow 
V.  Blake,  15  111.  App.  89;  Becker  v.  Dupree.  75 
111.  167;  Cate  V.  Schaum,  51  Md.  299;  Parker- 
son  V.  Wightman,  4  Strobh.  L.  (S.  Car.)  363: 
Fishburtie      Englcdove,  91  Va.  548. 

Distraining  Property  Off  Premises  Without  Land- 
lord's Knowledge.  —  The  bailiff,  having  a 
warrant  from  defendant  to  distrain,  seized 
property  off  the  premises;  this  was  done  with- 
out defendant's  knowledge.  It  was  held  that 
defendant  was  not  liable.  Ferrier  v.  Cole,  15 
U.  C.  Q.  B.  561. 

The  Landlord  Is  Responsible  for  Any  Irregularity 
by  the  Broker  in  dealing  with  a  distress  which 
he  was  authorized  to  make,  as  for  selling  the 
goods  withf)ut  notice  of  the  distress  and  with- 
out appraisement.    Ilaseler  v.  Lemoyne,  5  C. 

B.  N.  S.  530,  94  E.  C.  L.  53(^. 

5.  Batification  of  Unauthorized  Act  of  Bailiff.  — 
Haseler  71.  Lemoyne,  5  C.  B.  N.  S.  530,  94  E. 

C.  L.  530:  Ferrier  v.  Cole,  15  U.  C.  Q.  B.  561; 
Becker  v.  Dupree,  75  111.  167;  Connah  v.  Hale, 
23  Wend.  (N.  Y.)  462.  See  also  Hope  v.  White, 
22  U.  C.  C.  P.  5;  Fishburne  v.  Engledove,  91 
Va.  548. 

Beceiving  Proceeds  Without  Knowledge  of 
Irregularity. —  Receiving  the  proceeds  of  a  dis- 
tress and  sale  without  knowledge  that  it  was 
illegally  levied  on  a  fixture  does  not  render 
the  landlord  liable.  Freeman  v.  Rosher,  13  y. 
B.  780,  66  E.  C.  L.  780. 

An  Agent  of  the  Landlord  Who  Orders  a  Bailiff 
or  Broker  to  Make  an  Illegal  Distress  is  liahli'  to 
the  party  injiirc<l  for  tlic  damages  caused  by 
such  distress.  Bennett  Bayes,  5  II.  &  N. 
391.  But  see  Butts  Edwards,  2  Den.  (N.  Y.) 
164. 

6.  Bights  Not  Waived  by  Failure  to  Claim 
Goods. —  Evans  v.  Herring,  27  N.  J.  L.  243. 
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enterint^  into  any  arrangement  with  the  landlord  respecting  the  sale  of  the 
goods. ' 

16.  Measure  of  Damages  in  Actions  for  Unlawful  Distress  —  a.  Where  Dis- 
trainor Is  A  Tresi'ASSKR  A15  INITIO.  —  In  an  action  for  an  unlawful  distress, 
if  the  distress  was  altogether  void,  and  the  distrainor's  entry  and  seizure  a  tres- 
pass a/?  initio,  the  measure  of  damages  is  the  actual  value  of  the  property 
taken,*  with  legal  interest  for  its  detention.* 

(J.  Where  Distress  Merely  Irregular. —Where  a  distress  is  merely 
irregular,  the  plaintiff  can  recover  only  for  the  special  damage  sustained.  This 
is  usually  the  value  of  the  goods,"*  less  the  rent.*    In  cases  where  no  actual 


1.  Arrangement  with  Landlord  Kespecting  Sale. 

—  Sells  Hoare,  i  l^inj;.  401,  8  E.  C.  L.  567; 
VVilloughby  v.  Backhouse,  2  B.  &  C.  821,  9  E. 
C.  L.  254. 

Receipt  of  Surplus  of  Proceeds  of  Sale  No  Con- 
donation.—  III  an  action  by  a  tenant  against 
his  landlord  for  a  wrongful  distress  and  sale 
of  his  goods,  it  was  held  that  the  receipt  by 
the  tenant  from  the  bailiff  of  the  surplus  of 
the  proceeds  of  the  sale  was  no  condonation 
of  the  tortious  act  complained  of,  the  payment 
having  been  neither  made  not  accepted  in  sat- 
isfaction or  compromise  of  the  injury  suffered. 
Robinson      Shields,  15  U.  C.  C.  P.  386. 

Waiver  a  Question  for  Jury.  —  It  was  held  in 
Romaine  Norris,  8  N.  J.  L.  80,  that  the 
question  whether  or  not  a  person  injured  by  a 
wrongful  distress  had  waived  his  right  of 
action  therefor  was  one  of  fact  for  the  jury. 

2.  Distress  Unlawful  from  Beginning.  —  Bohm 
V.  Dunphy,  i  Mont.  333;  Attack  7/.  Bramwell, 

3  B.  &  S.  520,  113  E.  C.  L.  520;  Gate  v.  Schaum, 
51  Md.  299;  Briscoe  v.  McEhveen,  43  Miss. 
556. 

In  Peimsylvanta,  where  no  circumstances  of 
aggravation  are  shown  the  measure  of  damage 
is  the  fair  value  of  the  goods  with  the  cost  of 
replacing  them,  and  other  actual  injury,  to 
which  interest  may  be  added.  Fernwood 
Masonic  Hall  Assoc.  v.  Jones,  102  Pa.  St.  307. 

In  an  action  under  the  Virginia  Gode  to  re- 
cover damages  occasioned  by  a  distress  for 
rent  not  due,  there  being  no  allegation  show- 
ing circumstances  of  aggravation,  it  was  held 
that  only  compensatory  damages  could  be  re- 
covered.   Fishburne  v.  Engledove,  91  Va.  548. 

In  Louisiana,  for  a  wrongful  provisional 
seizure  of  his  effects  a  lessee  may  recover 
only  such  damages  as  he  shall  prove  he  has 
suffered  in  consequence  of  the  seizure.  Fox  v. 
McKee,  31  La.  Ann.  67. 

Distraining  Exempted  Goods.  —  When  goods 
which  are  exempted  from  distress  are  taken, 
the  injured  party  is  entitled  to  recover  their 
full  value.    Keen  v.  Priest,  4  H.  &  N.  236. 

So  where  the  goods  taken  are  the  tools  of  a 
mechanic,  or  goods  deposited  with  a  pawn- 
broker, the  measure  of  damages  is  the  full 
value  of  such  goods.    Parkerson  v.  Wightman, 

4  Strobh.  L.  (S.  Gar.)  363. 

Damages  for  Depriving  Workman  of  Tools.  —  In 
Reilley  v.  McMinn,  15  New  Bruns.  370,  which 
was  an  action  for  seizing  and  selling  tools 
under  an  illegal  distress,  it  was  held  that  the 
plaintiff  might  recover  not  only  the  value  of 
the  goods  distrained  and  sold,  but  also  dam- 
ages for  being  deprived  of  the  use  of  them, 
if  thereby  he  was  thrown  out  of  employment; 
and  that  in  estimating  the  damages  the  jury 
had  a  right  to  take  into  consideration  the  cir- 
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cumstances  in  which  the  plaintiff  was  placed 
and  the  difficulty  of  obtaining  employment  in 
his  trade,  without  tools. 

As  to  Damage  to  Business,  or  the  Loss  of  Profits, 
sustained  by  reason  of  an  unlawful  distress, 
see  Sturgis  v.  Frost,  56  Ga.  188. 

Stranger's  Goods. —  In  those  states  where  the 
landlord  can  distrain  only  the  tenant's  goods, 
a  stranger  whose  goods  are  seized  may  re- 
cover their  full  value.  Emmert  v.  Reinhardt, 
67  111.  481. 

But  in  Scott  V.  McEwen,  2  Phila.  (Pa.)  176, 
it  was  held  that  where  goods  belonging  to  a 
stranger  were  distrained  on  after  removal  from 
the  demised  premises,  under  the  belief  that 
they  belonged  to  the  tenant,  the  owner  was  en- 
titled to  recover  only  for  the  injury  actually 
sustained. 

Exempted  Goods  Taken  with  Others  Not  Ex- 
empt. —  Where  the  landlord  distrained  ex- 
empted goods  with  others,  it  was  held  that 
the  tenant,  who  had  secured  the  withdrawal  of 
the  distress  by  paying  the  rent  and  costs,  was 
entitled  to  recover  only  the  actual  damage  sus- 
tained by  the  taking  of  the  exempted  goods,, 
and  not  the  whole  amount  paid  by  him;  the 
landlord  being  a  trespasser  ab  initio  only  as  to 
the  goods  which  were  not  distrainable. 
Harvey  v.  Pocock,  11  M.  &  W.  740. 

Where  Goods  Are  Distrained  Off  the  Demised 
Premises,  the  owner  may  recover  their  value. 
Huskinson  v.  Lawrence,  26  U.  G.  Q.  B. 
570. 

Tenant's  Release  from  Liability  Does  Not  Miti- 
gate Damages.  —  The  jury,  in  estimating  dam- 
ages for  an  unlawful  distress,  cannot  take  into 
consideration  the  benefit  which  the  tenant  re- 
ceived from  the  discharge,  by  seizure  and  sale 
of  his  goods  under  the  distress,  of  his  liability 
to  the  landlord  for  rent.  Attack  -j.  Bramwell, 
3  B.  &  S.  520,  113  E.  G.  L.  520. 

Unlawful  Distress  on  Crops  —  Recouping  for 
Rent  Due  under  Crop  Lien. —  In  Illinois  ii  has 
been  held  that  as  the  landlord  has  a  lien  for  his 
rent  on  his  tenant's  crops,  he  is  entitled,  in  an 
action  against  him  by  the  tenant  for  unlaw- 
fully distraining  such  crops,  to  recoup  to  the  ex- 
tent of  the  rent  in  arrear,  even  though  the  rent 
may  not  have  been  due  at  the  time  the  action 
was  commenced.  Gunnea  v.  Williams,  11  III. 
App.  72. 

3.  Interest  for  Detention. —  Bohm  v.  Dum- 
phy,  I  Mont.  333;  Briscoe  v.  McElween,  43 
Miss.  556. 

4.  That  Is,  the  Fair  Value  to  the  Owner,  which 
is  not  necessarily  the  amount  for  which  thev 
were  sold  under  the  distress.  Knotts  v. 
Gurtis,  5  C.  &  P.  322,  24  E.  G.  L.  340. 

5.  Irregular  Distress — Special  Damages  Recover- 
able. —  Ireland  v.  Johnson,  i  Bing.  N.  Gas.  162, 
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damage  is  proved,  though  there  are  technical  irregularities  in  dealing  with 
the  distress,  the  plaintiff  has  been  refused  even  nominal  damages,  though  this 
cannot  be  asserted  as  a  general  rule.* 

c.  Where  Distress  Is  Excessive'.  —  The  measure  of  damages  in  an 
action  for  an  excessive  distress  is  the  loss  of  the  use  and  enjoyment  of  the 
excess  of  goods  taken,  over  and  above  the  amount  necessary  to  cover  the  rent 
for  such  time  as  the  owner  was  deprived  of  them ;  or,  in  case  the  goods 
have  been  sold,  until  the  price  was  returned  to  him ;  but  if  the  goods  have 
been  sold  and  the  amount  which  they  brought  in  excess  of  the  rent  due 
has  not  been  returned  to  the  plaintiff,  that  amount  will  form  part  of  the 
damages.'* 

When  No  Actual  Damage  Is  Shown.  —  In  an  action  for  an  excessive  distress,  even 
though  no  actual  damage  is  shown,  there  is  always  some  loss  and  incon- 
venience, for  which  the  plaintiff  is  entitled  to  recover  at  least  nominal 
damages.* 

d.  Exemplary  Damages.  —  Where  the  distress  was  wilful,  or  the  dis- 
trainor acted  with  wanton  recklessness  or  a  deliberate  intention  to  injure, 
exemplary  damages  may  be  recovered.'* 

e.  Mitigation  of  Damages.  —  In  an  action  for  an  unlawful  distress  the 
restoration  to  or  repossession  of  goods  by  the  plaintiff  before  suit  brought 
will  go  in  mitigation  of  damages." 


27  E.  C.  L.  341;  Biggins  v.  Goode,  2  Cromp. 
&  J.  364;  Knight  V.  Egerion,  7  Exch.  407; 
Whitvvorth  v.  Maden,  2  C.  &  K.  517,  61  E.  C. 
L.  517;  King  V.  England,  4  B.  &  S.  782,  116  E. 
C.  L.  782;  Thompson  v.  Marsh,  2  U.  C.  Jur. 
O.  S.  389;  Tripp  V.  Grouner,  60  111.  474;  Cahill 
V.  Lee,  55  Md.  319. 

In  Pennsylvania,  in  an  action  for  an  irregular 
distress,  the  distrainer  is  liable  for  the  full 
value  of  the  goods  taken.  Davis  v.  Davis,  128 
Pa.  St.  100. 

Business  Broken  TTp  and  Other  Creditors  Aroused. 
—  .Marquissr  Ormston,  15  \Vend.(  K.  Y.)370, 
was  an  action  for  an  irregular  distress.  There 
was  evidence  that  the  plaintiff's  business  had 
been  broken  up,  and  that  other  creditors  had 
called  upon  him,  in  consequence  of  the  defend- 
ant's proceedings.  The  jury  gave  $150  dam- 
ages, although  the  property  was  sold  only  to 
the  amount  of  $34.50.  The  court  refused  to 
grant  a  new  trial,  the  damages  not  being  con- 
sidered so  great  as  to  evince  passion  or 
prejudice.  See  the  title  Dam\ces,  vol.  8,  p. 
629. 

1.  When  No  Actual  Damage,  Nominal  Damages 
Not  Recoverable. —  Lucas  v.  Tarleton,  3  H.  & 
N.  116. 

Iti  Rodgers  v.  Parker,  18  C.  B.  112,  86  E.  C. 
L.  112,  which  was* an  action  for  an  irregularity 
in  dealing  with  a  distress,  the  evidence  was 
that  the  defendant  seized  the  plaintiff's  grow- 
ing wheal,  as  a  distress  for  rent,  and  sold  it 
(for  its  full  value)  on  the  premises  in  a  grow- 
ing state;  that  the  purchaser  cut  the  wheat  and 
carried  it  away,  and  that  the  surplus  of  the 
proceeds  of  the  sale,  after  satisfying  the  rent, 
was  paid  over  to  the  plaintiff.  The  jury  found 
that  the  plaintiff  sustained  no  damage  by  the 
transaction.  It  was  held  that  upon  these 
facts  and  upon  this  finfling  the  plaintiff  was 
not  entitled  to  recover  even  nominal  dam- 
ages. 

Contrary  Doctrine  Has  Been  Held.  —  But  in 

Proudlove  v.  Twemlow,  i  Cromp.  &  M.  326, 


where  the  distress  was  originally  lawful,  but 
the  sale  was  unlawful  and  irregular,  the  tenant 
was  allowed  nominal  damages,  although  he 
sustained  no  actual  damage.  And  see  Butt  v. 
Edwards,  2  Den.  (N.  Y.)  164. 

In  Canada  it  has  been  held  that  the  mere  fact 
that  no  appraisement  was  made  will  entitle  the 
tenant  to  recover  nominal  damages,  though  no 
actual  damage  be  shown.  Maguire  ?>.  Post,  5 
U.  C.  Q.  B.  6.  S.  I. 

2.  Excessive  Distress  • —  Measure  of  Damages.  — 
Mayne  on  Damages,  375;  Piggott  v.  Birtles,  I 
M.  &  W.  441. 

But  in  Wells  v.  Moody,  7  C.  &  P.  59,  32  E. 
C.  L.  435,  it  was  held  that  in  an  action  for  an 
excessive  distress  the  plaintiff  is  entitled  to 
recover  the  fair  value  of  the  goods  dis- 
trained. 

3.  Nominal  Damages  Recoverable.  —  Piggott  v. 
Birtles,  i  M.  &  W.  441;  Chandler  v.  Doulton, 
3  II.  &  C.  553.  See  also  Lewis  v.  Lozee,  3 
(Wend.  (N.  Y.)  79. 

4.  When  Exemplary  Damages  Recoverable.  — 
Dye  V.  Denham,  54  Ga.  224;  Sherman  v.  Dutch, 
16  III.  283;  CIcvenger  -■.  Dunaway,  84  111.  367; 
Bohm  V.  Dunphy,  i  Mont.  333;  Rees  v. 
Emerick,  6  S.  &  R.  (Pa.)  286.  See  also  Briscoe 
V.  McElwcen,  43  Miss.  556. 

Unintentional  Failure  to  Comply  with  Statutory 
Requirements.  —  Where  the  officer  making  the 
distress  unintentionally  fails  to  comply  with 
some  of  tlie  statutory  requirements,  but  is 
guilty  of  no  unlawful  or  oppressive  action,  ex- 
emplary damages  should  not  be  allowed.  Tripp 
7).  (iroiincr,  60  III.  474. 

6.  Mitigation  of  Damages.  —  Reynolds  i>. 
Shulcr,  5  Cow.  (N.  Y.)  323. 

Where  goo;ls  taken  under  a  wrongful  dis- 
tress are  inclosed  in  boxes,  the  mere  opening 
of  the  boxes  subsequently  by  the  owner  to  en- 
able a  witness  to  appraise  the  value  of  the 
goods  is  not  such  aresumptien  of  the  property 
as  will  justify  a  mitigation  of  damages. 
Connah  v.  Flalc,  23  W<!nd.  (N.  Y.)  462. 
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IV.  Distress  Damage  Feasant.  —  Under  the  rules  of  the  common  law  a 
man  findini;-  beasts  of  another  wandering  on  his  grounds  damage  feasant, 
that  is,  doing  him  hurt  or  damage. by  treading  down  his  grass,  and  the  like, 
may  distrain  them  till  satisfaction  be  made  him.  The  right  is  largely  regu- 
lated by  statutes,  which  generally  make  provision  for  the  appraisement  and 
sale  of  animals  so  taken.' 


DISTRIBUTEE.  (See  also  the  title  SUCCESSION;  and  see  DISTRIBUTION, 
post.)  —  A  person  entitled  under  a  statute  of  distribution  to  the  personal  estate 
of  one  who  has  died  intestate,  or  to  a  share  thereof.* 

DISTRIBUTION.  (See  also  the  title  SUCCESSION ;  and  see  DISTRIBUTEE 
ante.) — -I.  Distribution  is  defined  to  be  the  division  by  order  of  the  court 
having  authority,  among  those  entitled  thereto,  of  the  personal  estate  of  an 
intestate  after  payment  of  the  debts  and  charges,  and  sometimes  the  division 
of  a  residue  of  both  real  and  personal  estate,  and  also  the  division  of  an  estate 
according  to  the  terms  of  a  will.^    II.  The  term  "  distribution  "  as  applied  to 


1.  See  the  titles  Animals,  vol.  2,  p.  358; 
Fencks;  Herd  Laws;  Highways;  Impound- 
ing: Injuries  to  Animals;  Trespass. 

2.  Henry  v.  Henry,  9  Ired.  L.  (31  N.  Car.) 
278.  The  opinions  in  this  case  contain  a  dis- 
cussion as  to  the  propriety  of  the  use  of  this 
word,  which  seems  at  present  universal  among 
professional  men,  although  it  has  not  obtained 
a  footing  in  the  language. 

Distributee  and  Legatee  Distinguished.  —  Steere 
V.  Wood,  15  R.  I.  200;  and  see  generally  the 
title  Legacies  and  Devises. 

Next  of  Kin.  (See  generally  the  title  Next 
OF  Kin.) — In  Wisner  v.  Ogden,  4  Wash.  (U. 
S.)  642,  it  is  said:  "  There  is  certainly  noth- 
ing in  this  objection :  speaking  technically,  the 
claim  of  the  next  of  kin  to  a  part  of  the  per- 
sonal estate  which  is  undisposed  of  by  the 
will,  and  to  which  the  executor  is  not  entitled, 
is  not  that  of  aistributecs,  in  the  strict  sense 
of  the  statute  of  distributions,  which  is  con- 
fined to  cases  of  intestacy.  But  a  court  of 
equity,  where  the  right  of  the  next  of  kin  is 
established,  will  declare  the  executor  to  be  a 
trustee  for  them,  and  will  follow  the  rule  of 
the  statute  in  distributing  the  personal  prop- 
erty so  undisposed  of." 

Creditors.  —  In  Wolf  v.  Griffin,  13  111.  App. 
559,  it  was  held  that  the  creditor  of  an  estate 
who  had  recovered  a  judgment  on  his  or  her 
claim  was  not  a  distributee.  The  court  said: 
"  These  several  sections  are  in  pari  materia 
and  are  to  be  construed  together;  and  when 
the  two  sections  found  in  the  chapter  provid- 
ing for  the  administration  of  estates  speak  of 
distributees,  it  is  evident  they  refer  to  such 
persons  only  as  come  within  the  statute  of  dis- 
tribution and  take  intestate  estates.  It  was 
not  intended  by  the  legislature  that  creditors 
should  be  required  to  give  refunding  bonds 
with  security  before  they  can  compel  execu- 
tors or  administrators  to  pay  their  judgments. 
In  the  cases  of  People  v.  Admire,  39  111. 
251,  and  Wisdom  v.  Becker,  52  111.  342,  the 
word  distributees  is  used  in  the  sense  we  have 
indicated;  and  so  far  as  we  are  advised,  it  has 
always  been  so  understood  by  the  bar." 

Same  —  Heirs.  (See  also  the  title  Heirs.)  — 
"  In  Georgia,  on  the  contrary,  the  word  'heirs  ' 
is  one  which  may  be  easily  controlled.    It  is 


one  which  has  not  the  kind  of  meaning  which 
it  has  in  England.  It  does  not  mean  persons 
upon  whom  '  the  law  casts  the  estate,  imme- 
diately on  the  death  of  the  ancestor.'  In 
Georgia,  upon  the  death  of  '  the  ancestor,'  the 
law  casts  the  estate  immediately  upon  nobody; 
or,  if  upon  anybody,  upon  the  personal  repre- 
sentative. And  it  casts  it  upon  him,  to  be  ad- 
ministered (if  there  are  no  debts  to  be  paid)  by 
distribution,  to  all  of  the  next  of  kin  of  the 
deceased,  in  equal  degree.  This  is  the  gen- 
eral rule.  In  Georgia,  therefore,  the  word 
'  heirs  '  means  distributees ;  and  the  word 
distributees  means  all  the  next  of  kin.  Now, 
of  persons  constituting  next  of  kin,  there  is 
always,  potentially,  a  plurality,  contempora- 
neously existing.  Therefore  there  [are],  in 
Georgia,  always  persons  answering  to  the 
legal  meaning  of  the  term  '  heirs,'  who  may 
take  jointly,  or  severally,  or  in  common. 
Hence,  to  construe  the  term  so  as  to  make 
those  meant  by  it  so  take,  is  to  do  no  violence 
to  it  whatever."  Tucker  v.  Adams,  14  Ga. 
581. 

And  for  an  example  of  the  term  "  heirs  " 
used  as  equivalent  to  distributees,  see  Hack- 
ney V.  Grilfin,  6  Jones  Eq.  (59  N.  Car.)  383. 

3.  Payment  of  Debts.  (See  also  the  titles 
Debts  ok  Decedents,  vol.  8,  p.  1003;  Exe- 
cutors and  Administrators.)  —  Thomson  v. 
Tracy,  60  N.  Y.  180,  in  which  case  it  was  held 
that  the  term  distribution  did  not  include  the 
payment  of  debts  of  the  decedent.  The  court 
said  further:  "  The  distinction  between  '  pay- 
ment of  debts  '  and  distributio)i  is  observed 
with  respect  to  executors  as  well  as  adminis- 
trators. The  terms  '  payment  '  and  distribti- 
tion,  as  applied  to  the  estates  of  deceased  per- 
sons, have  their  settled,  distinctive  meanings, 
and  these  are  not  destroyed  by  the  casual 
application  of  the  term  distribution  in  other 
parts  of  the  statute  (referred  to  by  the  appel- 
lants), to  the  division,  among  creditors,  of  a 
fund  raised  expressly  for  the  payment  of 
debts.  We  are  satisfied  that  the  restraint 
upon  a  distribution  of  the  estate,  contained  in 
the  Act  of  1871,  relates  to  the  distribution  in 
the  legal  sense  of  the  term,  and  not  to  the 
payment  of  debts."  Compare  Miller  v.  Colt, 
32  N.  J.  Eq.  22. 
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a  publication,  like  a  newspaper  or  periodical,  imports  a  delivery  to  persons 
who  have  bought  or  otherwise  become  entitled  to  the  same.* 

DISTRIBUTIVE  SHARE.    (See  also  the  title  SUCCESSION.)  —  See  note  2. 

DISTRICT.  —  I.  In  its  ordinary  meaning  the  word  "district"  is  commonly 
and  properly  used  to  designate  any  one  of  the  various  divisions  or  subdivisions 
into  which  a  county,  state  or  country  is  divided  for  political  or  other  purposes, 
and  may  refer  either  to  a  congressional,  judicial,  senatorial,  representative, 
school,  or  road  district,  depending  always  upon  the  connection  in  which  it  is  used.* 


The  definition  of  the  text,  which  is  taken 
from  Bouvier's  Law  Dictionary,  is  approved 
in  Wolf  V.  Griffin,  13  111.  App.  560. 

Distribution  has  been  defined  to  be  the  divi- 
sion of  an  intestate's  estate,  according  to  law. 
Rogers  v.  Gillett,  56  Iowa  268. 

Personalty.  —  In  Beard  Lofton,  102  Ind. 
408,  it  is  said:  "  In  the  sense  of  the  statute, 
and  in  the  sense  in  which  the  terms  are  gen- 
erally used,  the  distribution  of  an  estate  has 
reference  to  the  personal  property  and  money 
arising  from  the  sale  of  real  estate  by  the 
administrator,  among  the  heirs,  after  the  pay- 
ment of  the  debts  and  legacies.  In  the  ab- 
sence of  a  will,  the  land  is  not  distributed,  but 
descends  to  the  heirs.  If  there  be  a  will,  the 
lands  are  not  distributed,  in  the  statutory  and 
ordinary  sense,  but  go  by  force  of  the  will. 
Until  something  appears  to  the  contrary,  it 
ought  to  be  presumed  that  the  word  distribu- 
tion was  used  in  the  statutory  and  ordinary 
sense."  See  also  Grider  v.  McClay,  11  S.  & 
R.  (Pa.)  232.  Compare  Rogers  v.  Gillett,  56 
Iowa  268. 

Settlement  of  Estates.  —  In  Matter  of  Creigh- 
ton,  12  Neb.  282,  it  is  said:  "The  words 
'  settlement  of  estates  of  deceased  persons  ' 
evidently  refer  to  the  adjustment  of  the  claims 
and  demands  in  favor  [of]  or  against  an 
estate.  They  do  not  necessarily  include  the 
word  distribution,  which"  is  the  act  of  dividing 
or  making  an  apportionment." 

Division.  —  In  Sasser  v.  McWilliams,  73  Ga. 
684,  it  is  said:  "  Thus  he  uses  the  word  dis- 
tribution in  the  sense  he  had  before  used  it  in 
the  deed  for  the  use  of  his  wife's  life,  now  for 
construction;  not  in  the  sense  of  distribution 
by  the  statute  of  distributions,  but  in  the 
sense  of  division  by  himself  among  his  heirs 
as  he  saw  fit." 

Where  the  same  clause  of  a  will  contains 
both  a  devise  and  a  legacy  to  the  children  of 
the  testator,  "  to  be  distributed  when  required, 
at  mature  age  or  majority,  in  equal  parts," 
and  present  words  of  bequest  are  used,  the 
word  distributed,  with  reference  to  the  per- 
sonal property,  will  be  construed  as  synony- 
mous with  "  divided,"  and  as  postponing,  not 
its  distribution,  but  its  division  among  the 
legatees,  until  the  period  fixed  by  the  testator. 
Chighizola  v.  Le  Baron,  21  Ala.  406. 

1.  Accordingly,  where  one  contracted  to  pay 
for  an  advertisement  at  a  certain  rale  for  every 
thousand  copies  of  a  publication  delivered  for 
distribution,  the  leaving  of  copies  at  rando-n 
at  various  houses  in  the  principal  streets  of  the 
town  was  not  a  delivery  for  distribution 
within  the  terms  of  the  contract.  Davvlcy  71. 
Alsdorf,  13  N.  Y.  Wkly.  Dig.  92,  25  Ilun  (N.  Y.) 
226.    See  generally  the  title  Nkwsi'AI'KRS. 

2.  Distributive  Share.  —  An  anic-nuptial  con- 


tract provided  that  the  wife  should  receive 
one  sixth  part  of  her  husband's  estate,  instead 
of  one  third  part,  as  her  distributive  share. 
It  was  held  that  though  the  husband  left  a 
will,  the  wife  was  still  entitled  to  receive  such 
portion.  The  court  said:  "They  further 
contend  that  under  the  agreement  she  takes 
no  interest  in  the  personal  es'ate,  because  the 
words  used  are  that  she  shall  receive  one 
sixth  part  only,  instead  of  one  third  part,  as 
her  distributive  share  of  his  personal  estate; 
that  the  words  distributive  share,  in  their 
legal  meaning,  relate  only  to  an  intestate 
estate,  or  to  an  estate  made  intestate  as  to  a 
widow  by  her  waiving  the  will ;  that  this  is  not 
an  intestate  estate  in  either  sense,  and  therefore 
that  the  contract  gives  her  no  right  to  any 
portion  of  his  personal  estate.  Such  we 
understand  to  be  the  contention  in  behalf  of 
the  residuary  legatees.  But  this  is  too  strict 
and  technical  a  construction  of  the  words 
used.  The  meaning  is  that  she  shall  receive 
one  sixth  part  of  his  personal  estate."  Taft 
V.  Taft,  163  Mass.  467. 

Dividend.  —  The  provisions  of  chapter  236, 
N.  Car.  Laws  1874-75,  which  enacts  "  that  all 
dividends  heretofore  declared  or  which  shall 
hereafter  be  declared  by  any  corporation, 
company,  or  association,  whether  chartered  or 
not,  which  shall  not  be  recovered  or  claimed 
b>  suit  by  the  parties  entitled  thereto  for  five 
years  after  the  same  were  or  shall  be  declared, 
shall  be  paid  by  the  corporations,"  etc.,  to  the 
trustees  of  the  university,  are  in  contiict  with 
article  ix.,  sec.  6,  of  the  state  constitution. 
The  word  "  dividend  "  as  used  in  that  section 
of  the  constitution  is  synonymous  with  dis- 
trlbutive  shares,  and  is  used  as  a  convertible 
term  meaning  the  same  thing,  viz.,  "  dividends 
or  distributive  shares  of  the  estates  of  deceased 
persons."  University  v.  North  Carolina  R. 
Co.,  76  N.  Car.  103.  See  also  North  Carolina 
University  v.  Maultsby,  8  Ired.  Eq.  (43  N. 
Car.)  257. 

3.  Olive  V.  State,  11  Neb.  13. 

County  and  District.  (See  also  the  title  Taxa- 
tion.) —  .'\  statute  provided  that  it  should  be 
the  duty  of  the  assessor  of  the  county  or  dis- 
trict in  which  certain  property  was  situated, 
to  assess  the  same.  In  construing  this  provi- 
sion, the  court  said:  "  In  using  the  words 
'  county  or  district,'  in  this  clause,  is  not  the 
latter  word  district  used  in  its  largest  sense, 
to  signify  any  subordinate  territorial  division 
whatever  less  than  a  county?  It  seems  to  us 
that  the  language  used  is  intended  to  cover 
every  case."  Union  Pac.  R.  Co.  v,  Cheyenne, 
113  U.  S.  524. 

In  State  ry.  Kemp,  34  Minn.  62,  it  is  said: 
"  We  perceive  no  reason  why  the  word  district 
may  not  properly  be  held  to  designate  an  area 
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larger  or  smaller  than  a  county.  The  state  of 
facts  appearing  in  State  v.  Gut,  13  Minn.  341, 
presents  an  instance  of  a  district  embracing 
several  counties;  and  a  city,  although  but  part 
of  a  county,  might  by  proper  legislation  be 
erected  into  a  district  by  itself."  This  case 
was  upon  the  construction  of  the  constitu- 
tional provision  requiring  a  jury  of  the 
county. 

In  Wheeler  v.  State,  24  Wis.  53,  it  was  held 
that  the  defendant  in  a  criminal  action  was 
entiUed  to  trial  in  the  county  where  the 
offinse  was  committed.  The  Constitution  of 
Wisconsin  used  the  phrase,  "  county  or  dis- 
trict wherein  the  offense  shall  have  been  com- 
mitted." But  it  seemed  that  this  provision 
copied  from  the  Constitution  of  the  United 
States  was  not  applicable  to  any  organized 
division  under  the  constitution  or  laws  of  W^is- 
consin. 

The  Nebraska  Bill  of  Rights  provides  for  the 
trial  of  criminal  prosecutions  in  the  county  or 
district  where  the  crime  was  alleged  to  have 
been  committed.  It  was  held  that  by  the 
word  district,  as  used  in  this  section,  was  not 
meant  judicial  district,  but  that  portion  of  the 
territory  or  state  over  which  a  court  might,  at 
a  particular  sitting,  exercise  power  in  criminal 
matters.  State  z'.  Crinklaw,  40  Neb.  760.  See 
also  Olive  v.  State,  11  Neb.  i.  See  also  the  title 
Jury  and  Jury  Trial. 

Fire  Districts  and  Fire  Limits  Distinguished. 
(See  also  the  title  Fire  Limits.) — In  Des 
Moines  v.  Gilchrist,  67  Iowa  212,  it  is  said: 
"And  it  is  sought  to  construe  the  term  '  fire 
districts  '  the  same  as  if  the  words  '  fire 
limits  '  were  used.  We  do  not  think  any  such 
construction  can  fairly  be  placed  upon  the 
law.  These  terms  are  not  convertible  nor 
interchangeable.  The  words  '  fire  districts  ' 
are  used  to  authorize  the  division  of  the  city 
into  districts  for  the  better  and  more  efficient 
service  of  the  fire  department  in  the  extin- 
guishment of  fires.  That  it  was  so  under- 
stood by  the  counsel  of  the  city  of  Des  Moines 
is  made  manifest  by  the  fact  that  the  council 
established  two  fire  districts,  and  fixed  their 
boundaries.  Another  and  very  cogent  reason 
why  the  words  '  fire  districts  '  are  not  to  be 
construed  as  fire  limits  is  that,  in  the  same 
section  of  the  statute,  the  manner  in  which 
fire  limits  are  to  be  established  is  specifically 
designated;  that  is,  by  the  petition  of  the 
owners  of  two-thirds  of  the  grounds  in  the 
respective  blocks." 

Mining  District.  (See  also  the  title  Mines 
AND  Mining  Claims.) — In  U.  S.  v.  Smith,  11 
Fed.  Rep.  490,  it  is  said:  "  The  phrase  '  min- 
ing district  '  is  well  known,  and  means  a  sec- 
tion of  country  usually  designated  by  name 
and  described  or  understood  as  being  confined 
within  certain  natural  boundaries,  in  which 
gold  or  silver  or  both  are  found  in  paying 
quantities,  and  which  is  worked  therefor, 
under  rules  and  regulations  prescribed  by  the 
miners  therein,  as  the  White  Pine,  the  Hum- 
boldt, etc." 

District  of  a  Railroad. —  Two  railroads 
agreed  as  follows:  "  Each  company  shall  be 
at  liberty  to  apply  to  Parliament  for  the  power 
to  construct  lines  in  its  own  district  for  the 
accommodation  of  the  local  traffic  in  such  dis- 
trict; but  neither  company  shall  directly  or 


indirectly  promote  or  support  any  new  line  in 
the  district  of  the  other."  It  was  held  that 
the  district  of  a  railroad  company  includes  the 
district  adjacent  to  its  line  from  which  traffic 
is  drawn  to  that  line,  and  if  two  companies 
draw  traffic  from  the  same  district  such  dis- 
trict belongs  to  them  both.  Caledonian  R. 
Co.  V.  North  British  R.  Co.,  2  Ry.  &  C.  T. 
Cas.  285. 

Territory  —  Region  —  Section  of  Country.  —  A 

United  States  statute  directed  commissioners 
to  enter  upon  their  duty  whenever  the  com- 
manding general  of  the  forces  of  the  United 
States  entering  into  any  insurrectionary  state 
or  district  should  have  established  a  military 
authority  throughout  any  parish  or  district  or 
county  of  the  same.  In  construing  this  pro- 
vision, the  court  in  Sharpleigh  v.  Surdam,  i 
Flipp.  (U.  S.)  475,  said:  "  The  word  district 
is  used  in  this  section  not  necessarily  to  desig- 
nate any  civil  division  in  the  stale  occupied, 
but  as  synonymous  with  region,  section  of 
country,  or  locality  occupied." 

Within  the  meaning  of  acts  for  the  collection 
of  taxes,  district  means  a  part  or  portion  of  a 
state  described  for  the  purpose  of  assessment, 
and  without  reference  to  the  civil  or  political 
divisions  of  the  state,  made  for  other  pur- 
poses. Keely  v.  Sanders,  99  U.  S.  441.  See 
also  the  titles  Revenue  Laws;  Taxation. 

In  Com.  V.  Dumbauld,  97  Pa.  St.  304,  dis- 
trict and  "  territory  "  were  considered  as  con- 
vertible terms. 

Election  District.  (See  also  the  title  Elec- 
tions.)— "Election  district,"  in  a  constitutional 
provision  defining  the  qualifications  of  elect- 
ors, is  "  any  part  of  a  city  or  county  where  its 
boundaries  are  fixed  by  law,  either  by  legisla- 
tive enactments,  or  by  the  adjudication  of  a 
court  or  other  authorities  to  whom  this  power 
is  delegated,  where  the  citizens  within  the 
boundaries  thus  established  assemble  to  vote 
for  public  officers,  whether  their  authority  is 
local,  or  they  are  to  act  in  governing  the 
affairs  of  the  slate  or  nation."  M'Daniels 
Case,  3  Pa.  L.  J.  310,  2  Clark  (Pa.)  82. 

"  Election  districts,  within  the  meaning  of 
our  statutes,  have  denoted  subdivisions  of 
Pennsylvania  territory,  marked  out  by  known 
boundaries,  prearranged  and  declared  by  pub- 
lic authority."  Chase  v.  Miller,  41  Pa.  St. 
403- 

District  Officers.  (See  also  the  title  Public 
Officers.)  —  A  tax  collector  appointed  under 
a  statute  which  provided  for  such  appointment 
upon  the  failure  of  the  sheriff  to  execute  a 
bond,  and  gave  to  such  collector  all  the 
powers  of  the  sheriff  in  the  collection  of  taxes, 
was  held  not  to  be  a  district  officer  within  a 
constitutional  provision  that  all  such  district, 
county,  city,  or  town  officers  shall  reside 
within  their  respective  districts.  Com.  v. 
Blackwell,  97  Ky.  314. 

Vacancy  in  Office.  —  A  statute  provided  that 
every  civil  office  should  become  vacant  where 
the  officer  ceased  to  reside  in  the  district, 
county,  etc.,  in  which  the  duties  of  his  office 
were  to  be  exercised.  In  State  i  .  Skirving,  19 
Neb.  502,  it  was  held  that  the  removal  of  a 
county  commissioner  from  the  district  from 
which  he  was  elected,  vacated  the  office,  al- 
though he  remained  in  the  county.  The  court 
said:  "  He  claims  that  the  word  district,  fol- 
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II.  As  a  verb,  the  word  means  to  fix  the  boundaries  of  a  district.* 
DISTRICT  ATTORNEY.  —  See  the  title  PROSECUTING  ATTORNEY. 
DISTRICT  COURT.  —  See  the  titles  COURTS,  vol.  8,  p.  21  ;  UNITED  STATES 

Courts. 

DISTRICT  OF  COLUMBIA.  —  See  the  titles  States  ;  Territories  ;  United 
States. 

DISTRICT  TELEGRAPH  COMPANY.  —  See  the  title  Telegraph  and  Tele- 
phone Companies. 

DISTRINGAS.  (See  also  the  titles  DISTRESS,  <7«/'(r;  SHERIFFS;  and  see  7 
Encyc.  of  Pleading  and  Practice,  p.  33,  title  Distringas.)  —  A  distringas 
is  a  writ,  so  called  from  its  commanding  a  sheriff  to  distrain  on  a  person  for  a 
certain  purpose. 

DISTRUST.  —  See  note  2. 

DISTURBANCE.  (See  generally  the  titles  Easements  ;  Hereditaments; 
Disturbing  Meetings, —  A  wrong  done  to  an  incorporeal  hereditament 
by  hindering  or  disquieting  the  owner  in  the  enjoyment  of  it.*  For  examples 
of  the  use  of  the  term  in  a  more  popular  sense  see  note  4. 


lowing  as  it  does  the  word  '  state,'  in  section 
loi  of  chapter  26,  refers  to  subdivisions  larger 
than  a  county  and  not  to  the  subdivisions  of  a 
county.  Webster  defines  the  word  district  as 
'  a  defined  portion  of  a  state  or  city  for  legis- 
lative, judicial,  fiscal,  or  elective  purposes.' 
It  may  comprise  territory  of  greater  extent 
than  a  county,  as  a  judicial  district,  etc.,  or 
may  contain  but  a  small  portion  of  the  terri- 
tory of  a  county  or  city,  as  a  school  district." 

Port  and  District. —  In  the  revenue  laws  of 
the  United  States,  "  port  "  and  "  district  "  are 
often  used  in  the  same  sense.  Ayer  v. 
Thacher,  3  Mason  (U.  S.)  155.  And  sec  U.  S. 
V.  Bearse,  4  Mason  (U.  S.)  195.  See  also  the 
title  Rkvknl'k  Laws;  and  see  Port. 

More  Interior  District.  —  Under  an  act  pre- 
scribing a  penalty  upon  any  ship  which,  hav- 
ing arrived  within  the  limits  of  the  United 
States  from  any  foreign  port,  shall  depart 
without  report  or  entry,  unless  to  proceed  on 
her  way  to  some  more  interior  district,  by  this 
phrase  is  intended  "  a  district  which,  with 
reference  to  local  and  geographical  position, 
and  in  common  usage,  is  deemed  interior  to 
another,  that  is,  further  within  the  indenta- 
tions or  inlets  of  the  contiguous  or  surround- 
ing country  than  that  in  which  the  vessel  has 
already  arrived,  and  through  which  she  would 
or  might  ordinarily  pass,  in  order  to  reach 
such  inner  district."  New  York  is  not  a 
"  more  interior  district  "  with  reference  to 
Barnstable,  Massachusetts.  U.  S.  v.  Bearse, 
4  .Mason  (U.  S.)  192.  See  generally  the  title 
Rkvknue  Laws. 

District  of  Alaska.  —  This  phrase,  as  used  in 
an  act  authorizing  the  President  of  the  United 
States  to  regulate  the  introduction  of  firearms, 
ammunition,  and  distilled  spirits  into  that  ter- 
ritory, includes  that  portion  of  the  sea  along 


its  coasts  which  lies  inside  of  a  line  drawn  from 
the  promontory  of  Point  Hope  to  Cape  Prince 
of  Wales.  The  Louisa  Simpson,  2  Sawy.  (U. 
S.)  57.  See  McAllister  v.  U.  S.,  22  Ct.  of  CI. 
318. 

School  District.  —  See  the  title  Schools. 

1.  By  a  vote  of  a  town  uniting  two  school 
districts  therein,  the  town  is  "  districted 
anew  "  within  an  act  which  requires  that  the 
assessors  determine  in  v;hat  district  land  shall 
be  taxed,  and  that  it  shall  then  be  there  taxed 
until  the  town  is  districted  anew.  Bacon  v. 
Thirteenih  School- "Jist.,  97  Mass.  421. 

2.  Distrust  and  Discredit.  —  In  People  v. 
Clark,  84  Cal.  573,  it  is  said  that  the  words 
distrust  and  "  discredit  "  have  substantially 
the  same  meaning.  See  also  People  v.  O'Brien, 
96  Cal.  i8i. 

3.  Bouv.  Law  Diet.;  3  Bl.  Com.  235;  Down- 
ing 7'.  Baldwin,  I  S.      R.  (Pa.)  298. 

4.  Sunday.  (See  also  the  title  Sunday.) — By 
a  New  Hampshire  statute,  a  person  might  ex- 
ercise a  secular  calling  on  Sunday,  provided 
that  it  was  not  "to  the  disturbance  of  others." 
In  Varney  v.  French,  19  N.  H.  238,  it  was 
held  that  any  business  tended  to  the  disturb- 
ance of  others,  and  was  consequently  pro- 
hibited, and  an  act  done  by  a  person  was  none 
the  less  a  disturbance  within  the  meaning  of 
the  statute,  although  other  persons  present 
might  not  object  to  its  performance.  Sec  also 
Smith  V.  Foster,  41  N.  H.  215;  George  v. 
George,  47  N.  H.  27 

Nuisance.  (See  generally  the  title  Nui- 
SANri'.s.)  —  The  charge  of  committing  a  "  dis- 
turbance of  divers  citizens  "  by  noises  in  the 
public  street  does  not  set  forth  any  criminal 
offense.  If  it  is  an  offense,  it  is  nuisance,  and 
should  be  charged  as  such.  Com.  v.  Smith,  6 
Cush.  (Mass.)  80. 
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CROSS-REFERENCES. 

For  matters  of  Procedure  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  7,  p.  7. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  AFFRAY,  vol.  r,  p.  915;  BREACH  OF  THE 
PEACE,  vol.  4,  p.  902;  CARRYING  WEAPONS,  vol.  5,  p.  729;  CON- 
SPIRACY, vol.  6,  p.  830;  CONSTITUTIONAL  LAW,  vol.  6,  p.  882 r 
CRIMINAL  LAW,  vol.  8,  p.  274;  RELIGIOUS  SOCIETIES j  RIOT; 
SCHOOLS  J  THE  A  TRES  ;  UN  LA  WFUL  ASSEMBL  Y. 

I.  Introductory.  —  Offenses  for  disturbances  of  public  assemblies  are  now 
regulated  by  statute  in  most,  if  not  all,  of  the  United  States.  These  statutes^ 
include  within  their  provisions  almost  every  assembly  of  a  public  character^ 
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but  they  have  reference  largely  to  disturbances  of  meetings  or  religious 
assemblies  for  the  purpose  of  divine  worship.  The  principles  settled  with 
reference  to  this  last  class  of  meetings  are  doubtless,  in  many  instances, 
equally  applicable  to  the  others. 

II.  Definition.  —  Disturbance  may  be  defined  to  be  any  conduct  which, 
being  contrary  to  the  usages  of  the  particular  sort  of  meeting  and  class  of 
persons  assembled,  interferes  with  its  due  progress  and  services,  or  is  annoying 
to  the  congregation,  in  whole  or  in  part.* 

in.  The  Meeting  or  Assembly  —  1.  In  General.  —  Under  statute  in  some 
states,  the  disturbance  of  any  lawful  meeting  is  an  offense.'-* 

2.  Town  Meetings.  —  It  has  been  held  that  while  the  common  law  knows 
nothing  perfectly  agreeing  with  our  municipal  assemblies,  a  disturbance  of  the 
citizens  lawfully  assembled  in  town  meeting,  and  in  the  actual  exercise  of 
their  municipal  rights  and  duties,  is  an  offense  at  common  law.^ 

3.  Schools.  —  The  interruption  or  disturbance  of  a  school  is  a  breach  of  the 
public  peace,  for  which  an  offender  may  be  arrested  by  an  officer  without  a 
warrant,  when  the  act  is  done  in  his  view.^    But  if  the  act  complained  of  was 


1.  Disturbance  Defined.  —  State  v.  Stuth,  ii 
Wash.  423,  citiiii;  2  Bish.  Cr.  Law,  §  309. 

2.  Any  Lawful  and  Peaceful  Assembly.  —  Rev. 

Stat.  IViscoHsiit,  providing  tliat  the  wilful  inter- 
ruption of  "  any  assembly  or  meeting  of  peo- 
ple for  religious  worship  or  for  other  purposes, 
lawfully  and  peaceably  assembled,  shall  be 
punished  by  fine,"  etc.,  embraces  any  lawful 
and  peaceful  assembly,  and  is  not  confined  to 
religious  meetings.  Von  Rueden  v.  State, 
96  Wis.  671. 

Any  Meeting  of  Inhabitants.  —  Under  Indiana 
Act  of  March  3,  1S59  (2  G.  &  H.  469),  provid- 
ing against  the  molestation  and  disturbance 
of  "  any  meeting  of  inhabitants  of  lliis  state 
met  together  for  any  lawful  purpose,"  etc.,  it 
was  held  that  a  charge  against  the  defendants 
of  having  forced  their  way  into  the  house  in 
which  a  school  was  held,  against  the  known 
rules  of  the  sch<joI,  and  making  a  great  noise 
by  talking  loudly  and  boisterously,  was  good. 
State  V.  Oskins,  28  Ind.  364. 

Where  the  defendant  was  charged  with  dis- 
turbing a  certain  collection  of  divers  inhabit- 
ants of  the  state  of  Indiana,  the  affidavit  must 
allege,  and  it  must  be  proved  upon  the  trial, 
that  the  meeting  alleged  to  have  been  disturbed 
was  composed  of  the  inhabitants  of  the  state  of 
Indiana,  and  where  there  was  no  evidence  on 
the  trial  either  proving  or  tending  to  prove 
such  fact,  a  conviction  will  not  be  sustained. 
Cooper  T.  St.itc,  75  Ind.  62. 

Assembly  for  the  Purpose  of  Any  Moral  or  Benevo- 
lent Object. —  A  meeting  for  culture  and  im- 
provement in  sacred  and  church  music  is  not 
an  assembly  for  the  promotion  of  any  moral 
or  benevolent  object,  within  the  145th  section 
of  the  statute  of  Connecticut  relating  to  crimes 
and  punishments.  State  v.  Gager,  28  Conn. 
236. 

Disturbance  at  a  "  Public  Place."  —  Where  the 
defendant  was  indicted  for  a  disturbance  of 
the  peace  by  talking  and  swearing,  the  evi- 
dence showed  that  the  disturbance  occurred  at 
a  gathering  of  the  people  at  a  schoolhousc. 
The  indictment  charged  "  that  the  people 
were  then  and  there  assembled."  In  defining 
what  it  takes  to  constitute  a  public  place,  the 
court  charged  the  jury  "  that  a  public  place  is 
any  place  at  which  people  are  assembled,  or 


to  which  people  commonly  resort  for  the  pur- 
poses of  business,  amusement,  recreation,  or 
other  lawful  purposes;"  but  in  applying  the 
law  to  the  facts,  the  court  confined  the  jury  to 
a  consideration  of  the  allegation  in  the  indict- 
ment "  that  the  people  were  then  and  there 
assembled,"  without  any  reference  to  the 
other  phases  of  the  definition  of  a  "  public 
place."  There  was  no  evidence  in  the  record 
that  people  commonly  resorted  there,  other 
than  the  mere  fact  that  it  was  a  schocl- 
house.  It  was  held  that  there  was  no  revers  - 
tle  error  in  this  definition  of  a  public  place. 
Young  V.  State,  (Tex.  Crim.  App.  1898)  44  S. 
W.  Rep.  507. 

Public  Meetings  —  Massachusetts  Statute.  — 
The  act  proviiling  punishment  foi  the  inter- 
ruption or  disturbance  of  "  any  school  or  other 
assembly  of  people,  met  for  a  lawful  purpose," 
includes  meetings  for  the  discussion  of  the 
subject  of  temperance,  and  also,  it  would 
seem,  political  gatherings,  meetings  foramuse- 
ment,  and  all  public  meetings  held  for  lawful 
purposes.    Com.  v.  Porter,  i  Gray  (Mass.) 476. 

3;  Disturbance  of  Town  Meetings  —  Common, 
law.  —  Com.  7'.  Ho.xey,  16  Mass.  3SS.  No 
authority  for  this  derision  is  cited. 

When  Penalty  for  Disturbing  Town  Meeting 
Attaches.  —  Where  a  constitution  imposes  a 
penalty  for  disorderly  conduct  in  town  meet- 
ings if  the  offender  shall,  after  notice  from  the 
moderator,  persist  in  his  disorderly  behavior, 
and  shall  refuse  or  neglect  to  withdraw  from 
the  meeting  after  being  directed  to  do  so  by 
the  moderator,  the  penalty  does  not  attach, 
unless  the  offender  persists  in  such  behavior 
and  does  not  withdraw  from  the  meeting. 
Com.  T.  Iloxey,  16  Mass.  388. 

4.  Disturbance  of  Schools.  —  Douglass?'.  Bar- 
ber, iS  R.  I.  459. 

Preventing  School  from  Convening  or  Assem- 
bling.—  The  Xorth  Curoliiia  slalulc  pioviding 
against  "  interrupting  and  disturbing  a  public 
school,"  does  not  embrace  the  preventing  a 
school  from  coming  together.  State  v.  Sjjray, 
113  N.  Car.  687. 

But  under  the  Rhode  Island  statute  provid- 
ing against  the  disturbance  of  "  any  public 
or  private  school    *    *    *    either  within  or 
witliout  the    place    where  such    meeting  or 
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done  in  the  line  of  official  duty,  he  may  show  this  fact  in  justification.' 

4.  School  Directors.  —  It  has  been  held  that  an  interruption  and  disturbance 
of  school  directors,  lawfully  assembled  for  the  purpose  of  discharging  their 
duties  as  such,  is  an  act  injurious  to  the  public,  and  a  public  wrong,  and  there- 
fore indictable  at  common  law.* 

5.  Theatres. — A  wilful  disturbance  at  theatres  and  like  places  of  amuse- 
ment which  interferes  with  the  rights  of  proprietors,  authors,  composers, 
artists,  visitors,  and  all  other  persons  interested,  is  an  offense.^ 

6.  Lyceums.  —  It  is  an  indictable  offense  to  disturb  a  meeting  of  persons 
assembled  in  a  lyceum  for  the  purpose  of  public  debates  and  discussions.* 


school  is  held,"  etc..  it  was  held  that  any  in- 
terruption and  disturbance  includes  not  only 
acts  which  disturb  the  school  while  in  session, 
but  also  those  which  prevent  the  school  from 
assembling.    Douglass  v.  Barber,  i8  R.  1.459. 

Disturbance  of  School  While  in  Session.  — 
Under  a  statute  providing  against  the  disturb- 
ance of  a  school  while  "  in  session,"  a  com- 
plaint that  does  not  allege  that  the  school  was 
in  session  is  fatally  defective,  for  it  is  only 
while  the  schools  are  in  session  that  they  are 
protected  by  the  penalties  of  the  act.  There 
is  a  clear  distinction  between  the  assembling 
together  of  the  individual  members  of  a  col- 
lective body  and  their  due  organization  in  such 
body.  All  tlie  pupils  of  a  school  may  have 
assembled  in  their  schoolroom,  ready  to  enter 
upon  the  duties  of  the  day;  their  teacher  also 
may  be  there;  and  yet  it  may  be  that  the 
school  is  not  "  in  session."  State  v.  Gager, 
28  Conn.  236. 

Meaning  of  the  Term  "  School."  —  The  term 
"  school  "  alone,  according  to  American 
usage,  more  generally  denotes  the  collective 
body  of  pupils  in  any  place  for  instruction, 
and  under  the  direction  and  discipline  of  one 
or  more  instructors;  and  it  is  essential,  within 
the  meaning  of  the  statute,  that  there  should 
be  a  teacher  and  pupils.  State  v.  Gager,  28 
Conn.  232. 

Singing  School.  —  An  assemblage  of  persons 
in  an  ordinary  singing  school  for  culture  and 
improvement,  but  without  a  teacher,  is  not  a 
school,  and  therefore  not  within  the  purview 
of  the  Connecticut  Act  of  1857,  c.  29,  provid- 
ing against  the  disturbance  of  "  any  district 
school,  or  any  public,  private,  or  select 
school."    State  v.  Gager,  28  Conn.  236. 

Private  School  for  Instruction  in  Writing.  — 
Where  a  penalty  is  provided  for  the  wilful  in- 
terruption or  disturbance  of  any  teacher  or 
pupils,  in  any  school  kept  in  "  any  school- 
house  or  other  place  of  instruction,"  the  penal 
provision  extends  to  a  private  school  for  in- 
struction in  vvriting.  State  v.  Leighton,  35 
Me.  198. 

li  Where  Disturbance  Made  in  Line  of  Official 
Duty.  —  Where  a  member  of  a  school  board  is 
charged  with  wilful  disturbance  of  a  public 
school,  it  is  competent  for  him  to  prove  that 
he  was  a  member  of  the  district  school  board, 
and  that  in  what  he  said  and  did  he  was  act- 
ing as  a  member  of  the  board,  and  in  pursu- 
ance of  a  resolution  of  such  board  previously 
adopted.    Bays  v.  Stale,  6  Neb.  172. 

2.  Disturbance  of  School  Directors  —  Common 
Law.  —  Campbell  v.  Com.,  59  Pa.  St.  267.  No 
authority  is  cited  for  this  decision.  Thomp- 
son, C.  J.,  dissented. 
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3.  Disturbance  at  Theatres.  —  See   Com.  v. 

Porter,  I  Gray  (Mass.)  479. 

Rights  of  Audience  at  Theatre.  —  An  audience 
at  a  theatre  may  cry  down  a  play  or  other  per- 
formance which  they  dislilce,  or  they  may  hiss 
or  hoot  the  actors  who  depend  upon  their 
approbation  or  their  caprice.  Even  that 
privilege,  however,  is  confined  within  its 
limits.  They  must  not  brealc  the  peace,  nor 
act  in  such  a  manner  as  has  a  tendency  to  ex- 
cite terror  or  disturbance.  Their  censure  or 
approbation,  although  it  may  be  noisy,  must 
not  be  riotous,  and  must  be  the  expression  of 
the  feelings  of  the  moment;  for  if  it  be  pre- 
meditated by  a  number  of  persons  confederated 
beforehand  to  hiss  an  actor,  or  to  cry  down  a 
performance,  it  becomes  criminal.  Rex  v. 
Forbes,  i  Crawf.  &  D.  C.  C.  157;  Clifford  v. 
Brandon,  2  Campb.  369;  Gregory  v.  Bruns- 
wick, I  C.  &  K.  24,  47  E.  C.  L.  24. 

In  a  note  to  Clifford  v.  Brandon,  2  Campb. 
372,  the  reporter  says:  "  Macklin,  the  famous 
comedian,  indicted  several  persons  for  a  con- 
spiracy to  ruin  him  in  his  profession.  They 
were  tried  before  Lord  Mansfield;  and  it  being 
proved  that  they  had  entered  into  a  plan  to  hiss 
him  as  often  as  he  appeared  on  the  stage,  they 
were  found  guilty  under  his  lordship's  direc- 
tion; but  the  prosecutor  declined  calling  upon 
them  to  receive  the  judgment  of  the  court. 
I  have  not  been  able  to  find  any  authentic  ac- 
count of  the  trial."  See  further  as  to  this 
case  note  to  Gregory  v.  Brunswick,  i  C.  &  K. 
30,  47  E.  C.  L.  30. 

Mr.  Bishop  seems  to  think  that  if  the  man- 
agers of  a  theatre  should  in  terms  forbid  by 
rule  all  expressions  of  approbation  and  disap- 
probation, persons  voluntarily  attending  a 
performance  with  notice  thereof  would  be 
under  compulsion  to  comply,  on  the  ground 
that  the  rights  of  an  audience  proceed  from 
the  will  of  those  who  controi  the  meetings  and 
are  responsible  for  their  results.  See  2 
Bishop's  Crim.  Law,  §  308.  See  generally  the 
titles  Bre.^ch  of  the  Peace,  vol.  4,  p.  902; 
Conspiracy,  vol.  6,  p.  830;  Riot;  Theatres; 
Unlawful  Assembly. 

4.  Schoolhouse  Used  as  a  Lyceum.  —  A  private 
schoolhouse  used  in  the  winter  for  a  common 
town  school  and  in  the  summer  for  both,  had, 
as  an  accompaniment,  a  lyceum  for  public  de- 
bales  and  discussions  in  which  both  the 
scholars  and  citizens  participated.  A  disturb- 
ance having  been  created  it  was  decided  to 
admit  none  thereafter  but  the  pupils  of  the 
school  and  persons  holding  tickets.  The  de- 
fendants having  tried  to  effect  an  entrance  to 
the  lyceum  without  tickets  were  refused  ad- 
mission, whereupon  they  created  a  disturb- 

Volume  IX. 


The  Meeting  or  Assembly.    DISTURBING  MEETINGS.    Meetings  for  Public  Worship. 


7.  Meetings  Assembled  for  Public  "Worship  —  a.  Lx  General.  —  The  dis- 
turbance of  public  worship  is  an  act  tending  to  destroy  the  public  morals  and 
is  an  offense  punishable  at  the  common  law;  *  even  though  punishable  under 
a  statute  which  declares  the  penalty  and  points  out  the  remedy.*  The  offense 
consists  not  only  in  disturbing  the  congregation,  but  also  in  disturbing  the 
minister  or  curate.^  But  in  England  the  disturbance  of  the  worship  of 
Protestant  dissenters  was  not,  until  the  passage  of  the  statute  i  W.  &  M., 
c.  1 8,  §  1 8,  an  indictable  offense.*    This  was  upon  the  ground  that  their 


ance,  and  assaulted  the  doorkeeper.  It  was 
held  that  although  they  were  inhabitants  of 
the  schoDl  district  to  which  the  house  be- 
longed, they  had  no  legal  right  to  use  force  to 
enter,  and  were  guilty  of  unlawfully  assem- 
bling and  violently  assaulting  members  of 
said  lyceum.    State  v.  Yeaton,  53  Me.  127. 

1.  Disturbing  Fab  lie  Worship  an  Offense  at 
Common  Law.  —  U.  S.  v.  Brooks,  4  Cranch 
(C.  C.;  428;  State  v.  Wright,  41  Ark.  412,48 
Am.  Rep.  43;  People  v.  Crowley,  23  Hun  (N. 
R.)  413;  People  V.  Degey,  2  Wheel.  Cr.  Cas. 
(N.  Y.  Gen.  Sess.)  135;  State  v.  Jasper,  4  Dev. 
L.  (15  X.  Car.)  325. 

The  principles  upon  which  the  disturbance 
of  public  worship  becomes  an  offense  at 
common  law  are  these:  Every  man  has  a 
perfect  right  to  worship  God  in  the  manner 
most  conformable  to  the  dictates  of  his  con- 
science, and  to  assemble  and  unite  with  others 
in  the  same  act  of  worship,  so  that  he  does  not 
interfere  with  the  equal  rights  of  others.  And 
whenever  the  injury  is  common  to  an  indefinite 
number  of  persons,  so  that  no  one  has  a 
greater  right  to  sue  than  another,  the  private 
injury  is  merged  in  the  public  wrong  and 
becomes  the  proper  subject  of  public  prosecu- 
tion; as  in  the  case  of  nuisance  and  of  fraud. 
U.  S.  V.  Brooks,  4  Cranch  (C.  C.)  428;  State  v. 
Jasper,  4  Dev.  L.  (15  X.  Car.)  326. 

By  the  Statute  5  and  6  Edw.  VI.,  c.  4,  it  is 
enacted,  "  if  any  person  whatsoever  shall, 
by  words  only,  quarrel,  chide,  or  brawl  in  any 
church  or  churchyard,  that  then  it  shall  be 
lawful  unto  the  ordinary  of  the  place  where 
the  oflense  shall  be  done,  and  proved  by  two 
lawful  witnesses,  to  suspend  every  person  so 
offending;  that  is  to  say,  if  he  be  a  layman,  ab 
in:;rcssu  ecclesia,  and  if  he  be  a  clerk,  from  the 
ministration  of  his  office,  for  so  long  a  time  as 
ths  said  ordinary  shall  by  his  discretion  think 
meet  and  convenient,  according  to  the  fault." 
By  sec.  2,  "  if  any  person  or  persons  shall  smite 
or  lay  violent  hands  upon  any  other,  either  in 
any  church  or  churchyard,  then  ipso  facto  every 
person  so  offending  shall  be  deemed  excom- 
municate, and  be  excluded  from  the  fellowship 
and  company  of  Christ's  congregation." 
Cathedral  churches  and  the  churchyards 
which  belong  to  them  are  within  the  statute. 
This  .^ct,  so  far  as  it  relates  to  persons  not 
in  holy  orders,  is  repealed  by  the  23  &  24 
Vict.,  c.  32,  §  4.  which  also  makes  it  unlawful 
for  any  ecclesiastical  court  in  En>;land  or  Ire- 
land to  entertain  or  adjudicate  upon  any  suit 
or  cause  of  brawling  commenced  after  July  3, 
i860,  against  any  person  not  being  in  holy 
orders,    i  Russell  on  Crimes  (9th  Am.  ed.) 415. 

2.  People  T.  Degey,  2  Wheel.  Cr.  Cas.  (N. 
Y.  Gen.  Sess.)  135. 

8.  Disturbing  the  Minister  or  Curate,  —  i  Rus- 


sell on  Crimes  (gth  Amer.  ed.)  416;  U.  S.  7j. 
Brooks,  4  Cranch  (C.  C.)  428;  People  v.  Crow- 
ley, 23  Hun  (X.  Y.)  413. 

In  2  Chitty's  Cr.  Law  21,  theie  is  a  form  of 
an  indictment  at  common  law  for  unjustly 
and  irreverently  disturbing  and  hindering  the 
curate  of  a  parish  in  the  exercise  of  his  office, 
and  the  reading  of  divine  service.  See  also 
Trem.  P.  C.  239. 

Under  the  24  &  25  Vict.,  c.  100,  §  36,  it  is 
an  offense  to  disturb  or  obstruct  by  force 
or  threats,  or  otherwise,  any  clergyman  or 
other  minister  celebrating  divine  service  in 
any  church,  chapel  or  meeting  house,  or  other 
place  of  divine  worship;  or  in  the  perform- 
ance of  his  duties  in  any  churchyard  or 
other  burial  place;  or  to  arrest  him  under  pro- 
cess while  going  to  or  returning  from  such 
services.  I  Russell  on  Crimes  (9th  Amer. 
ed.)  417. 

Persons  Disturbing  May  Be  Apprehended.  —  A 

person  disturbing  the  minister  or  curate,  or 
defaming  or  injuring  things  in  the  church 
may  be  apprehended  under  1  Mary,  sess.  2,  c. 
3,  ^5  2.  This  statute  merely  gave  to  the  common 
law  cognizance  of  an  offense  which  before  was 
punishable  by  the  ecclesiastical  law.  i  Rus- 
sell on  Crimes  (gth  Amer.  ed.)  416. 

4.  Disturbance  of  Dissenters.  —  i  Russell  on 
Crimes,  p.  418.  See  State  z/.  Jasper,  4  Dev.  L. 
(15  X.  Car.)  326. 

The  Statute  1  W.  &  M.,  c.  i8,  §  18,  enacts 
that  if  any  person  shall  wilfully,  maliciously, 
and  contemptuously  come  into  any  cathedral 
or  parish  church,  chapel,  or  other  congrega- 
tion by  this  act  permitted,  and  disquiet  or 
disturb  the  same,  or  misuse  any  preacher  or 
teacher,  he  shall  find  two  sureties  in  the  sum 
of  fifty  pounds  each,  and  in  default  thereof 
shall  be  committed  to  prison  till  the  next  gen- 
eral or  quarter  sessions,  and  on  conviction 
therefor  shall  suffer  the  penalty  of  twenty 
pounds.  1  Russ.  on  Crimes  418. 

In  Upper  Canada  the  statute  i  W.  &  M.  is  in 
force,  and  has  not  been  superseded  by  the 
Consol.  Stat,  of  Canada,  c.  92,  §  18.  Reid  v. 
Inglis,  12  U.  C.  C.  P.  195. 

Boman  Catholics,  —  A  provision  similar  to 
that  relating  to  Protestant  dissenters  was  en- 
acted by  31  Geo.  III.,  c.  32,  10,  in  respect 
to  the  toleration  of  Roman  Catholic  congre- 
gations or  assemblies  of  religious  worship. 
I  Russell  on  Crimes  (9th  Am.  ed.)  417. 

Quakers. —  The  Act  of  52  Geo.  III.,  c.  155, 
§  12,  providing  for  the  punishment  of  per- 
sons disturbing,'  "  any  meeting,  assembly,  or 
congreRalion  of  persons  assembled  for  relig- 
ious worship,"  did  not  extend  to  Quakers,  nor 
to  any  meetings  or  assemblies  for  religious 
worship  held  or  convened  by  them,  i  Russell 
on  Crimes  (9th  Am.  ed.)  419. 
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religious  principles,  and  the  exercise  of  such  worship,  were  against  the  interest 
of  the  state.*  But  in  the  United  States  every  congregation  assembled  for  the 
public  social  worship  of  God  is  a  lawful  meeting,  and  is  as  much  under  the 
protection  of  the  law  as  a  political  meeting  for  the  exercise  of  a  right  of 
election.*  And  under  subsequent  statutes  in  Efiglatid,  the  disturbance 
of  worship  in  any  church  or  chapel  of  any  religious  denomination,  or  in  any 
certified  place  of  worship,  or  in  any  churchyard  or  burial  ground;  or  molest- 
ing or  disturbing  any  preacher  or  clergyman  therein,  is  a  criminal  offense.* 

b.  What  Constitutes  a  Church  or  Religious  Assembly.  —  Correctly 
speaking,  it  is  the  body  of  people  or  worshippers  associated  together  for 
religious  purposes  that  constitute  a  church.'*  But  a  religious  assembly  or  con- 
gregation of  persons  assembled  for  religious  purposes  need  not,  in  order  to 
entitle  it  to  protection  from  disturbance,  be  in  a  church,  chapel,  or  meeting 
house.  It  may  be  held  at  a  camp-ground,  or  in  the  open  air,  or  in  a  private 
house.'    The  fact  that  the  worshippers  are  Christians  or  pagan  idolaters  makes 


1.  Rex  V.  Hube,  5  T.  R.  542;  State  v. 
Wright,  41  Ark.  412,  48  Am.  Rep.  43;  State  v. 
Jasper,  4  Dev.  L.  (15  N.  Car.)  326. 

There  is  a  dictum  by  Lord  Mansfield  in  Rex 
V.  Wroughton,  3  Burr.  1683,  which  seems  op- 
posed to  the  view  that  the  exercise  by  dissent- 
ers of  their  religious  worship  was  unlawful. 

Dissenting  Ileetinghouse.  —  A  dissenting 
meetinghouse  is  not  within  the  statute  7  &  8 
Geo.  IV.,  c.  29,  §  10,  which  makes  it  a  capital 
offense  to  "  break  and  enter  any  church  or 
chapel  and  steal  therein,"  etc.  Rex  v.  Rich- 
ardson, 6  C.  &  P.  335,  25  E.  C.  L.  427. 

2.  U.  S.  7'.  Brooks,  4  Cranch  (C.  C.)  428; 
State  V.  Jasper,  4  Dev.  L.  (15  N.  Car.)  326. 

3.  Any  Religious  Denomination.  —  The  23  & 
24  Vict.,  c.  32,  §  2,  renders  liable  to  summary 
conviction  any  person  guilty  of  riotous,  vio- 
lent, or  indecent  behavior  in  any  church  or 
chapel  of  the  Church  of  England  and  Ireland, 
or  in  any  chapel  of  any  religious  denomina- 
tion, or  in  any  place  of  religious  worship  certi- 
fied under  the  18  &  19  Vict.,  c.  81,  whether 
during  the  celebration  of  divine  service  or  at 
any  other  time,  or  in  any  churchyard  or  burial 
ground,  or  who  molests,  disturbs,  etc.,  any 
preacher  or  clergyman  as  therein  mentioned. 
I  Russell  on  Crimes  (gth  Am.  ed.)  419. 

Conspiracy  —  Eiot.  —  The  facts  attending  dis- 
turbances of  religious  assemblies  may  some- 
times authorize  proceedings  at  common  law 
for  a  conspiracy  or  a  riot;  and  by  the  23 
&  24  Vict.,  c.  97,  §  II,  if  persons  riotously 
assembled  begin  to  demolish  or  pulldown  any 
church  or  chapel,  they  will  be  guilty  of  felony. 
I  Russell  on  Crimes  (9th  Am.  ed.)  420.  See 
the  title  CoNsriRACY,  vol.  6,  p.  830. 

4.  What  Constitutes  a  Church.  —  Stratton  v. 
State.  13  Ark.  691.  See  also  Church,  vol.  6, 
p.  8. 

The  word  "  church  "  in  a  statute  providing 
against  disturbance  of  a  congregation  or  pri- 
vate family  in  a  "  church  or  other  place," 
means  the  building  or  house  used  on  the  occa- 
sion of  the  disturbance  alleged;  and  the  place 
of  disturbance  becomes  matter  descriptive  of 
the  offense.    Stratton  v.  State,  13  Ark.  6gl. 

5.  Stratton  v.  State,  13  Ark.  691;  Rogers  v. 
Brown,  20  N.  J.  L.  121. 

Camp-meeting.  —  Where  the  principal  object 
of  a  camp-meeting  was  not  religious  wor- 
ship, but  the  inculcation  of  temperance  and 
total  abstinence  from  intoxicating  liquors,  and 


each  session  was  opened  by  prayer  and  read- 
ing of  the  Scriptures,  Ihe  other  services  of  the 
meeting  consisting  of  addresses  and  lectures 
on  the  subject  of  temperance,  and  the  singing 
of  temperance  and  religious  hymns,  conducted 
in  a  manner  similar  to  that  of  a  religious 
camp-meeting,  it  was  held  that  it  was  a  ques- 
tion of  fact  as  to  whether  or  not  this  was  an 
assembly  convened  for  the  purpose  of  religious 
worship.    State  v.  Norris,  59  N.  H.  536. 

Sunday  School.  —  An  assemblage  of  persons 
for  the  organization  and  conduct  of  a  Sunday 
school,  where  the  Bible  and  precepts  of  relig- 
ion are  taught,  is  a  worshipping  assembly  in 
the  sense  of  the  statute  which  makes  the  wil- 
ful disturbance  of  public  worship  indictable. 
Martin  v.  State,  6  Baxt.  (Tenn.)  234;  State  v. 
Stuth,  II  Wash.  423. 

Contra.  —  Hubbard  v.  State,  32  Tex.  Crim. 
Rep.  391.  In  this  case  it  is  said  that  art.  180 
of  the  Texas  Penal  Code  clearly  distinguishes 
between  a  congregation  assembled  for  relig- 
ious worship,  and  one  assembled  for  the  pur- 
pose of  conducting  a  Sunday  school. 

Sunday-school  Celebration  and  Christmas  Tree. 
—  A  meeting  held  at  a  schoolhouse  and  de- 
scribed as  a  Sunday-school  celebration  and 
Christmas  tree,  and  especially  intended  for 
Sunday-school  scholars  and  their  teachers  and 
friends,  at  which  no  religious  services  had 
been  appointed,  but  speeches  were  made  upon 
the  subject  of  Sunday  schools  and  public 
morality,  is  not  an  assembly  for  religious  wor- 
ship.   Layne  v.  State,  4  Lea  (Tenn.)  201. 

Where  the  Assembly  Was  at  a  Private  House. — 
Disturbing  a  congregation  of  people  assem- 
bled for  the  purpose  of  divine  worship,  and 
engaged  in  the  worship  of  Almighty  God,  al- 
though it  be  not  in  a  church,  chapel,  or  meet- 
ing house,  permanently  set  apart  by  a  relig- 
ious society  for  divine  worship,  is  an  offense, 
as  where  such  a  congregation  assembled  at  a 
private  house.  State  1/.  Swink,  4  Dev.  &  B. 
L.  (20  N.  Car.)  358. 

Prayer  Meeting  at  Private  Residence.  —  A  re- 
ligious assembly  may  be  a  congregation  of 
persons  assembled  for  a  prayer  meeting  at  a 
private  residence.  Bush  v.  State,  6  Tex,  App. 
422. 

A  Congregation  Called  Expressly  for  Business 
Purposes,  is  not  a  religious  assembly  within  the 
meaning  of  the  statute  which  protects  from 
disturbance  a  congregation  or  part  of  a  con- 
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no  difference ;  *  or  that  their  method  of  worship  is  singular  or  uncommon.  The 
protection  of  the  statute  is  extended  to  all,  irrespective  of  creed,  opinion,  or 
mode  of  worship.    But  it  must  not  be  indecent  or  unlawful.* 

c.  Time  During  Which  Congregation  Protected.  —  The  congregation 
is  protected  from  disturbance  from  the  time  it  assembles  for  the  purpose  of 
religious  worship,  even  though  religious  exercises  be  not  in  progress ;  and  pro- 
tection does  not  cease  with  the  benediction  of  the  minister,  but  continues  until 
an  actual  dispersion  of  the  assemblage  takes  place.*  Some  courts  hold  that 
the  protection  continues  after  the  services,  so  long  as  any  portion  of  the  con- 
gregation remains  upon  the  ground."*  The  point  of  time  when  the  congrega- 
tion should  be  considered  as  being  met  together,  or  when  they  should  be 
considered  as  having  dispersed,  is  a  question  of  law  and  fact  rather  than  a  pure 
question  of  law.' 

d.  Place  of  Disturbance.  —  Where  a  statute  is  directed  against  an  act 
of  disturbance  committed  "at  or  near"  a  place  of  worship,  the  purpose  of  the 
statute  is  to  provide  for  the  punishment  of  cases  of  disturbance  by  an  offender 
who  may  be  near  the  scene  of  disturbance,  as  well  as  those  committed  in  the 
presence  of  the  assembled  worshippers.* 


gregation  assembled  for  religious  worship; 
although  the  meeting  be  opened  with  singing 
and  prayer,  and  verses  read  from  the  Bible. 
Wood  V.  State,  ii  Tex.  App.  321. 

Congregation  Attending  to  Secular  Business 
After  Close  of  Services.  —  Where,  after  the  relig- 
ious services  are  concluded,  the  congregation 
has  entered  upon  secular  business,  this  is  not 
a  religious  assembly  met  for  the  purpose  of 
divine  worship.  State  v.  Fisher,  3  Ired.  L.  (25 
N.  Car.)  114;  State  t.  Ramsay,  78  N.  Car.  453. 

But  in  HoUingsvvorth  v.  State,  5  Sneed 
^Tenn.)  519,  it  was  held  that  after  a  religious 
congregation,  assembled  for  worship,  had 
been  dismissed,  and  the  church  judicature 
were  engaged  in  the  trial  of  an  offending 
member,  and  in  his  defense  against  the 
charge  such  membsr  created  a  disturbance 
and  breach  of  order,  the  protection  of  the  stat- 
ute was  extended  to  duties  connected  with 
their  interests  as  a  church. 

Beligioas  Society.  —  The  words  "religious 
society,"  as  used  in  the  statute,  have  their 
ordinary  meaning,  and  would  include  all 
religious  societies  or  congregations  met  for 
public  worship,  without  rej^ard  to  their  being 
inoffjDrated.    State  t.  Stutli,  11  VV^ash.  423. 

Assemblage  for  Religious  Worship  in  Streets  of 
City.  —  Under  a  statute  providing  against  dis- 
turbance "  within  the  place  of  worship,  or  so 
near  to  the  same  as  to  disturb  the  order  or 
solemnity  of  the  meeting,"  etc.,  the  streets  of 
a  city  are  not  to  be  blocked  by  an  assemblage 
of  persons  for  religious  worship,  and  if  such 
an  appropriation  is  made  of  them  those  mak- 
ing it  are  to  be  subjected  to  the  annoyances 
and  disturbances  incident  to  the  ordinary  uses 
which  the  public  have  a  right  to  make  of  such 
streets.  State  v.  Schieneman,  64  Mo.  387, 
cileii \n  State  v.  Hughes,  82  Mo.  89. 

1.  See  Rogers  t.  Brown,  20  N.  J.  L.  121. 

2,  Mode  of  Worship  Immaterial.  —  Hull  v. 
State,  120  In  l,  15  ^;  Wood  v.  State,  II  Tex. 
App.  321. 

The  Term  "  Religious  Worship"  has  no  techni- 
cal meaninK  in  a  lcj;al  sense,  and  the  de- 
termination of  this  question  is  within  the 
[)rovincc  of  a  jury.  State  v.  Norris,  59  N.  II. 
536. 


3.  Time  During  Which  Congregation  Protected 
from  Disturbance.  —  Kinney  v.  State,  38  Ala. 
226;  State  V.  Snvder,  14  Ind.  429;  State  v. 
Lusk,  68  Ind.  265;  Wall  v.  Lee,  34  N.  Y.  150; 
State  V.  Ramsay,  78  N.  Car.  453;  Williams 
V.  State,  3  Sneed  (Tcnn.)  315,  citing  Lowry  v. 
State  (Tenn.)  unreported.  See  also  Reid  v. 
Inglis,  12  U.  C.  C.  P.  196. 

Congregation  Not  Assembled.  ■ —  Where  the  con- 
gregation had  not  assembled,  some  being  in 
the  church  and  others  outside,  and  services  had 
not  yet  commenced,  the  oftense  was  not  com- 
mitted.   State  71.  Bryson,  82  N.  Car.  578. 

Preventing  the  Congregation  from  Assembling 
by  going  into  the  church  and  locking  the  door, 
is  not  an  offense  within  the  meaning  of  the 
Pennsylvania  Act  of  March  31,  i860,  making  it 
indictable  to  disturb  "  a  meeting  convened  for 
the  purpose  of  religious  worship."  Com.  v. 
Underkoffer,  (Pa.  Quart.  Sess.)  11  F'a.  Co.  Ct. 
Rep.  589,  I  Pa.  Dist.  Rep.  676. 

4.  Where  Beligious  Services  Were  Closed.  — 
Dawson  zi.  State,  7  Tex.  App.  60;  Love  v. 
State,  35  Tex.  Crim.  Rep.  27;  Freeman  v. 
State,  (Tex.  Crim.  App.  1898)  44  S.  W.  Rep. 
170.     Contra,  State  v.  Jones,  53  Mo.  489. 

Disturbance  at  Camp-meeting  After  Close  of  Ser- 
vices.—  Where  the  act  took  place  at  a  camp- 
meeting,  at  nijjht,  after  the  congregation  or 
assembly  had  dispersed  and  the  people  had 
retired  to  their  places  of  temporary  abode,  the 
offense  was  held  not  to  have  been  commiued. 
State  7'.  Edwards,  32  Mo,  550.  Contra,  Com. 
V.  Jennings,  3  Gratt.  (\'a.)  595. 

5.  Question  of  Law  and  Fact.  —  State  v,  Sny- 
der, 14  Ind.  429. 

The  People,  or  Some  Considerable  Number,  Must 
Be  Collected  at  or  about  the  time  when  worship 
is  about  to  be  commenced,  and  in  the  place 
where  it  is  lo  be  had,  in  order  10  make  a 
disturbance  of  them  indictable.  It  is  not 
sufficient  that  they  be  in  process  of  coming 
together.  State  z/.  Bryson,  82  N.  Car.  580.  But 
in  Lancaster  v.  State,  53  Ala.  398,  25  Am.  Rep. 
625,  it  was  held  that  it  is  s\ifhcicnl  thai  the 
assembly  be  in  the  act  of  gathering  loKclhcr. 

6.  Place  of  Disturbance  —  "  At  or  Near  "  the 
Place  of  Worship. —  Warren  ».  Stale,  3  lleisk. 
(Tenn.)  2-^i,  overruling  S\.a.\.c  v.  Doty,  5  Coldw. 
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IV.  Constituents  of  Offense  —  1.  The  Act  of  Disturbance  —  a.  In  General. 

—  What  shall  constitute  an  interruption  and  disturbance  of  a  public  meeting 
or  assembly,  cannot  easily  be  brought  within  a  definition  applicable  to  all 
cases ;  it  must  depend  somewhat  on  the  nature  and  character  of  each  particu- 
lar kind  of  meeting,  and  the  purpose  for  which  it  is  held,  and  much  also  on 
the  usage  and  practice  governing  such  meetings.  As  the  law  has  not  defined 
what  shall  be  tlcemed  an  interruption  and  disturbance,  it  must  be  decided  as 
a  question  of  fact  in  each  particular  case ;  and  although  it  may  not  be  easy  to 
define  it  beforehand,  there  is  commonly  no  great  difficulty  in  ascertaining  what 
is  a  wilful  disturbance  in  a  given  case.*  But  it  is  not  every  possible  malicious 
or  contemptuous  disturbance  or  disquietude  of  a  religious  or  other  assembly, 
that  is  an  indictable  offense.* 

b.  Act  of  Disturbance  of  Religious  Wor.ship — (i)  The  Act  Must 
Be  Calculated  to  Produce  a  Disturbance. —  To  constitute  the  offense  of  disturb- 
ing public  worship,  the  acts  or  conduct  charged  must  be  calculated  to  produce 
a  disturbance.* 

(2)  The  Congregation  Must  Have  Been  Disturbed.  —  In  order  to  constitute 
(the  offense,  the  congregation  assembled  must  have  been  disturbed."*    A  con- 


Tenn.)  33,  in  which  it  was  held  that  it  was  of 
the  essence  of  the  offense  that  the  act  should 
be  done  at  or  near  the  place  of  worship. 

1.  The  Disturbance.  —  Com.  v.  Porter,  i  Gray 
(Mass.)  4S0. 

A  disturbance  or  interruption  to  be  indict- 
able need  not,  to  complete  the  offense,  proceed 
so  far  as  to  break  up  the  meeting,  or  create  a 
pause  in  its  proceedings.  Brown  v.  State,  46 
Ala.  175;  McElroy  v.  State,  25  Tex.  507. 

2.  State  V.  Minyard,  12  Ark.  157. 

Locking  Church  Doors  in  Assertion  of  Claim  of 
Title  to  Land.  —  Where  the  defendants  having 
a  paper  title  to  the  land  on  which  a  church  had 
been  many  years  erected,  asserted  claim  to 
the  building  and  locked  the  same  to  exclude 
the  entrance  of  the  congregation,  claiming 
possession  of  it,  it  was  held  that  this  was  not 
a  disturbance  of  religious  worship.  Davis  v. 
State,  (Miss.  1894)  16  So.  Rep.  377. 

Correcting  Boys  or  Disturbers  in  Church.  — 
Churchwardens,  or  perhaps  private  persons, 
who  whip  boys  for  playing  in  the  church,  or 
pull  off  the  hats  of  those  who  obstinately  re- 
fuse to  take  them  off  themselves,  or  gently  lay 
their  hands  on  those  who  disturb  the  perform- 
ance of  any  part  of  divine  service,  or  turn 
them  out  of  the  church,  are  not  indictable  at 
common  law.     i  Hawk.  P.  C,  c.  63,  §  29. 

Attempt  of  Officers  of  Church  to  Protect  Congre- 
gation from  Imposition.  —  Officers  of  a  church  or 
congregation  do  not  come  within  the  reason 
and  spirit  of  the  law  who  attempt  in  a  quiet, 
peaceable,  and  orderly  manner,  in  the  church, 
to  protect  the  congregation  from  imposition, 
and  perhaps  serious  detriment,  by  preventing 
the  minister  from  preaching  while  grave 
charges  of  misconduct  are  pending  against 
hiin.    Richardson  v.  State,  5  Tex.  App.  474. 

Preventing  Expelled  Minority  from  Occupying 
Church.  —  Where  officers  of  a  church  use  means 
not  amounting  to  needless  force,  to  prevent  the 
church  from  being  used  by  an  expelled 
minority  for  the  purposes  of  religious  worship, 
they  are  not  guilty  of  disturbing  public  wor- 
ship.   Morris  v.  State,  84  Ala.  457. 

Singing  in  a  Church  by  a  Church  Choir  in  an 
Orderly  Manner.  —  Singing  by  a  church  choir  in 
an  orderly  manner,  in  disobedience  to  an  an- 
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nouncement  made  by  the  pastor  of  the  congre- 
gation, and  taking  possession  of  the  seats  of 
the  choir,  where  there  was  no  averment  that 
they  were  not  the  choir,  nor  that  any  disturb- 
ance was  created,  is  not  an  indictable  offense. 
Com.  V.  McDole,  2  Pa.  Dist.  Rep.  370. 

3.  Act  Charged  Must  Be  Calculated  to  Produce 
Disturbance.  —  Lancaster  v.  State,  53  Ala.  398, 
25  Am.  Rep.  625;  State  v.  Booe,  62  Ark.  512. 

But  under  a  statute  prohibiting  unusual 
traffic  within  two  miles  of  any  public  assembly 
for  religious  worship,  it  is  not  necessary  to 
prove  that  the  traffic  disturbed  such  assembly. 
State  V.  Gate,  58  N.  H.  241;  Riggs  v.  State,  7 
Lea  (Tenn.)  476. 

In  New  York  the  offense  is  defined  in  section 
275  of  the  Penal  Code,  as  amended  July  i, 
1893,  Laws  1893,  c.  292. 

4.  The  Congregation  Must  Be  Disturbed.  — 
Reid  V.  Inglis,  12  U.  C.  C.  P.  197;  Richardson 
V.  State,  5  Tex.  App.  472;  Young  v.  State, 
(Tex.  Grim.  App.  1898)  44  S.  W.  Rep.  507. 

Where  the  defendant  engaged  in  a  fight  near 
a  church,  and  some  one  called  out  in  the 
church,  "  They  are  fighting  out  yonder  at  the 
fire,"  whereupon  many  of  the  congiegalii.  n 
ran  out  and  services  were  suspended,  I  ut 
the  language  used  by  the  defendant  during  tl.e 
fight  and  quarrel  was  not  loud  enough  to  have 
disturbed  the  congregation,  who  would  not 
have  been  disturbed  but  for  the  fact  of  their 
attention  being  called  to  the  fight  by  the  words 
used  by  another,  it  was  held  that  the  defend- 
ant was  not  guilly  of  disturbing  public  wor- 
ship.   State  V.  Kirby,  108  N.  Car.  772. 

Where  the  defendant  was  charged  with 
using  loud  and  vociferous  language  in  an 
assembly  for  innocent  amusement,  it  was  held 
that  he  was  not  guilty  of  the  offense  where  the 
witnesses  were  unable  to  understand  what  he 
said,  and  where  there  was  no  proof  that  the 
language  was  loud  and  vociferous.  Anderson 
V.  State,  (Tex.  Crim.  App.  1892)  20  S.  W.  Rep. 
358. 

But  in  Holt  'c.  State,  i  Baxt.  (Tenn.)  192,  it 
was  held  that  if  the  offense  was  committed  so 
near  the  worshipping  assembly  as  to  attract 
the  notice  and  attention  of  persons  who  were 
present  as  part  of  the  assembly,  the  defendant 
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gregation  is  disturbed  by  its  being  agitated,  roused  from  a  state  of  repose, 
molested,  interrupted,  hindered,  perplexed,  disquieted,  or  turned  aside  and 
diverted  from  the  object  for  which  it  is  assembled.* 

Disturbance  of  One  Worshipper  —  Or  the  Minister. —  The  offense  is  committed  not  only 
in  disturbing  the  congregation  in  its  entirety,  but  any  part;  and,  therefore, 
the  disturbance  of  one  member  of  the  congregation,*  or  the  minister,^  is  an 
indictable  offense. 

(3)  The  Congregation  Must  Have  Been  Conducting  Itself  in  a  Lazvful 
Manner.  —  In  order  to  constitute  the  disturbance  or  interruption  complained 
of,  an  offense,  the  congregation  must,  at  the  time  of  the  commission  of  the 
act,  have  been  conducting  itself  in  a  lawful  manner.* 

(4)  Specific  Instances  of  Disturbance  of  Religious  Worship. — -The  disturb- 
ance may  be  effected  in  various  ways,  numerous  illustrations  of  which  are 
given  in  the  note.* 


would  be  guilty  whether  the  witnesses  said 
they  were  disturbed  or  not,  as  the  gravamen 
of  the  offense  is  the  indulgence  of  improper 
conduct,  and  the  attracting  of  the  attention  of 
any  part  of  the  assembly  thereby. 

1.  Richardson  v.  State,  5  Tex.  App.  472. 
Hisses  and  Applause.  —  In  2  Bish.   Cr.  L., 

§  309,  it  is  said  that  although  it  would  not  be 
quite  lawful  in  a  solemn  religious  service  to 
hiss  and  applaud,  yet  doubtless  a  round  roar 
might  be  sent  up,  at  the  proper  moment,  in 
praise  of  the  preacher,  without  rendering  him 
who  worshipped  in  that  form  liable  to  be  in- 
dicted for  crime;  and  that  among  one  class  of 
religionists  a  solemn  Amen  would  be  permissi- 
ble, where  among  another  class  it  would  not 
be. 

Member  of  Congregation  Obtaining  Leave  to 
Speak.  —  (.)a  a  Saljbalh  morning,  after  prayer 
meeting,  and  before  the  congregation  had  dis- 
persed, the  defendant,  a  member  of  the 
church  in  good  standing,  having  asked  and 
obtained  from  the  moderator,  or  preacher  in 
charge,  leave  to  speak,  said:  "  I  neither  rise 
to  preach,  pray  or  sing,  but  I  want  to  talk  to 
the  church.  I  have  meditated,  thought  and 
prayed  to  know  what  I  ought  to  do.  I  de- 
mand my  letter.  I  cannot  live  in  the  church 
with  liars,  thieves,  rogues  and  murderers." 
It  was  held  that  though  permission  to  speak 
was  given,  or  he  was  not  called  to  order,  this 
was  no  justification  or  excuse  for  a  violent,  pas- 
sionate and  ill-tempered  discourse,  insulting 
to  the  assemblage  or  any  of  the  individuals 
composing  it.  Lancaster  v.  State,  53  Ala. 
398,  2;  Am.  Rep.  625. 

2.  Disturbance  of  One  Worshipper  an  Indictable 
Offense.  —  Cockreham  v.  State,  7  Humph. 
(  Tenn.)  12;  State  v.  Wright,  41  Ark.  414,  48 
Am.  Rep.  43;  McVea  v.  State,  35  Tex.  Crim. 
Rep.  I.  See  also  Young  v.  State,  (Tex.  Crim. 
App.  1898)  44  S.  VV.  Rep.  508.  See  supra.  What 
Constitutes  a  Church  or  Religious  Asscmh/y. 

Insulting  and  offensive  language  spoken  to 
one  worshipper  in  a  low  tone  or  whisper,  when 
the  congregation  were  engaged  in  singing,  and 
which  was  unheard  and  unnoticed  by  all  of 
said  congregation  except  the  person  to  whom 
it  was  adflrcssed,  is  an  offense.  State  v. 
Wright,  41  Ark.  414,  48  Am,  Rep.  43. 

Using  Profane  Language  Out  of  Doors. —  A  con- 
viction on  an  indictment  for  m.iliciously  dis- 
turbing a  congregation  assembled  for  religious 
worship,  was  held  to  have  been  made  upon 


sufficient  evidence,  where  two  witnesses  testi- 
fied that  the  defendant  entered  the  church  with 
a  large  stick,  remaining  within  but  a  short 
time,  and  afterwards  was  heard  by  them  talk- 
ing out  of  doors,  occasionally  using  profane 
language  in  a  tone  of  voice  loud  enough  to  be 
heard  over  the  church;  that  they  were  dis- 
turbed, but  did  not  notice  that  it  particularly 
disturbed  the  remainder  of  the  congregation. 
McElroy  v.  State,  25  Tex.  507. 

3.  See  supra.  Meetings  Assembled  for  Public 
Worship  —  In  General. 

4.  Congregation  Must  Be  Conducting  Itself  in  a 
Lawful  Manner.  —  Nash  v.  Stale,  32  Tex.  Ciini. 
Rep.  36S;  Mullinix  v.  State,  32  Tex.  Crini. 
Rep.  116;  Kizzia  z\  State,  (Tex.  Crim.  App. 
1897)  43  S.  W.  Rep.  86. 

6.  Illustrations  of  Specific  Instances  of  Disturb- 
ance of  Religious  Assembly  —  Arrests  in  'Churches 
or  Churchyards. —  Under  the  common  law, 
arrests  by  virtue  of  legal  process  in  churches 
or  churchyards  are  a  disturbance,  and  there- 
fore criminal,     i  Hawk.  P.  C,  c.  63,  §  23. 

Carrying  Weapons  into  Meeting.  —  In  some  of 
the  states  the  statutes  specifically  forbid  the 
carrying  of  weapons  into  a  meeting  for  re- 
ligious worship.  And  this  inhibition  is  held 
not  to  infringe  the  constitutional  right  of  the 
people  to  keep  and  bear  arms.  State  v.  Wil- 
forth,  74  Mo.  528. 

And  it  is  not  necessary  that  the  congregation 
should  have  actually  seen  the  pistol,  to  consti- 
tute the  offense.  Gozy  v.  State,  34  Tex.  Crim. 
Rep.  146. 

Not  even  the  owner  of  premises  where  a 
social  gathering  occurs,  is  exempt  from  pro- 
hibition of  the  statute  of  having  or  carrying  a 
pistol  about  the  person.  Brooks  v.  State,  15 
Tex.  App.  90. 

See  the  title  C  arr  VINC.  Wk.M'ons,  vol.  5,  p.  729. 
Profane  Language,  Talking,  Loud  and  Vulgar 
Noises. —  Boisterous  and  indecent  behavior 
and  tumult,  and  preventing  the  administration 
of  the  Lord's  Supper,  are  a  disturbance.  Hicks 
V.  State,  60  Ga.  465. 

So  also  cracking,  picking  out,  and  eating 
pecans  in  the  church  during  the  service.  Hunt 
V.  Slate,  3  Tex.  App.  117,  30  Am.  Rep.  126. 

The  defendant  having  a  cigar  in  his  mouth 
and  his  hat  on  his  head  in  church.  Hull  v. 
State,  120  Ind.  154. 

Cursing  and  swearing  in  a  loud  and  vocifer- 
ous manner.    Kinney  v.  State,  38  ,Ma.  225; 
Wright  V.  State,  8  Lea  (Tcnn.)  565;  Williams 
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2.  The  Intent.  —  To  constitute  the  offense  of  an  interruption  or  disturbance 
of  public  worship,  the  intent  of  the  party  committing  the  act  is  of  the  essence 


V.  State,  3  Sneed  (Tenn.)  314;  Cockreham  v. 
State,  7  Humph.  (Tenn.)  11;  Calvert  v.  State, 
14  Tex.  App.  155. 

Loud  talking  in  church.  Freeman  v.  State, 
(Tex.  Crim.  App.  1898)  44  S.  W.  Rep.  170. 

Disorderly  conduct,  noise,  and  persisting  in 
speaking  in  church  concerning  the  defendant's 
expulsion  from  church.  State  v.  Ramsay,  78 
N.  Car.  448. 

Deriding  and  making  sport  of  the  faith  and 
practices  of  those  present  at  the  assembly,  as 
by  saying,  "  Pray  louder,  peradventure  your 
God  is  asleep  or  has  gone  on  a  journey." 
Chisholm  v.  State,  (Tex.  Crim.  App.  1894)  24 
S.  W.  Rep.  646. 

Firing  of  pistols  and  boisterous  conduct  in 
and  around  camp  ground.  Ball  v.  State,  67 
Miss.  358. 

Groaning  aloud  which  causes  the  minister  to 
be  disturbed;  laughing  and  talking  together 
to  such  an  extent  as  to  distract  the  attention  of 
persons  in  the  congregation.  Friedlander  v. 
State,  7  Tex.  App.  205. 

Indecent  and  vulgar  noises.  Taffe  v.  State, 
90  Ga.  459. 

Loud  and  violent  language  in  the  church- 
yard and  close  to  the  door  of  the  church.  State 
V.  Jones,  53  Mo.  487;  or  in  the  church.  Cop- 
ping V.  State,  7  Tex.  App.  61;  State  v.  Mc- 
Daniel,  40  Mo.  App.  357. 

Propounding  questions  during  service  to  the 
ofBciating  clergyman,  as  to  an  allusion  in  his 
sermon.    Wall  v.  Lee,  34  N.  Y.  145. 

Stamping  with  feet,  talking  loudly  and 
throwing  open  the  doors  of  the  church  in  which 
the  meeting  was  held.  State  v.  Lusk,  68  Ind. 
264. 

Talking  and  acting  in  a  manner  calculated 
to  disturb,  insult,  and  interrupt.  State  v.  Hin- 
son,  31  Ark.  638;  Cantrell  v.  State,  (Tex.  Crim. 
App.  1895)  29  S.  W.  Rep.  42. 

Selling  or  Exposing  to  Sale  Goods  Within  Pro- 
hibited Distance  of  Religious  Assembly,  —  Ex- 
posing to  sale  "  provisions  and  other  articles 
of  traffic  "  within  a  prohibited  distance  of  an 
assemblage  of  persons  met  for  religious  wor- 
ship, if  it  be  not  the  defendant's  place  of  busi- 
ness, is  an  offense.  Riggs  7j.  State,  7  Lea 
(Tenn.)  475;  State  v.  Gate,  58  N.  H.  240. 

The  sale  of  other  articles  than  those  specific- 
ally mentioned  in  the  statute  is  an  offense, 
under  Acts  1859,  p.  126,  and  Acts  1865,  Spec. 
Sess.,  p.  201,  where  the  words  "  other  articles  " 
are  used.    State  v.  Solomon,  33  Ind.  450. 

Under  a  statute  providing  against  temporary 
and  unusual  traffic  within  three  miles  of  an 
assembly  convened  for  religious  worship,  the 
prohibition  10  sell  is  not  confined  to  the  sale  of 
spirituous  liquors,  but  forbids  the  sale  of  any 
article  of  trade  or  traffic  within  three  miles  of 
the  place  of  such  meeting,  during  its  continu- 
ance for  such  purpose.  Rogers  v.  Brown,  20 
N.  J.  L.  122. 

Under  the  Tennessee  Act  of  1833,  c.  99,  mak- 
ing it  unlawful  to  sell  or  offer  to  sell  bread  or 
other  articles  mentioned  in  the  Act  within  a 
mile  of  any  worshipping  assembly  so  as  to  in- 
terrupt such  assembly,  it  was  held  that  there 
need  not  be   an  intention    to   interrupt  the 


assembly,  but  even  if  it  were  so,  the  illegal 
intent  of  the  party  will  be  inferred  from  the 
doing  of,  and  persistence  in,  acts  which  were 
the  primary  cause  of  the  disturbance.  West 
V.  State,  9  Humph.  (Tenn.)  66. 

The  Alassachtiscits  statute  of  1867,  c.  59,  so 
far  as  it  prohibits  the  establishing  or  maintain- 
ing a  building  for  vending  provisions  or  re- 
freshments during  the  time  of  holding  a  camp 
or  field  meeting  for  religious  purposes,  within 
one  mile  of  the  place  thereof,  without  permis- 
sion from  the  authorities  or  officers  having  the 
charge  or  direction  of  the  meeting,  provided 
that  a  person  having  a  regular,  usual,  and  es- 
tablished place  of  business  within  such  limits  is 
not  required  to  suspend  his  business,  is  consti- 
tutional. And  in  order  to  maintain  an  indict- 
ment under  said  act  it  is  not  necessary  to  show 
that  there  was  a  formal  organization  of  the 
meeting,  or  that  notice  of  the  meeting  was 
given  to  the  defendant.  Com.  v.  Bearse,  132 
Mass.  542,  42  Am.  Rep.  450. 

Acts  of  Violence,  —  Assault  and  battery  and 
profane  language  is  an  offense.  Smith  v. 
State,  67  Miss.  116. 

Or  an  attempt  to  take  possession  of  a  tent  in 
a  camp-meeting.  Ford  v.  Burleigh,  60  N.  H. 
278. 

So  also  fighting  within  a  few  feet  of  the 
church  in  which  there  was  an  assemblage  of 
people  met  for  religious  worship.  Goulding 
V.  State,  82  Ala.  48. 

Under  the  5  and  6  Edw.  VL,  c.  4,  it  was  held 
to  be  no  excuse  for  a  person  who  strikes  an- 
other in  a  church,  etc.,  to  show  that  the  other 
assaulted  hin..  i  Hawk.  P.  C,  c.  63,  §  28;  I 
Russell  on  Cr.  (9th  Amer.  ed.)  415. 

And  in  Goulding  v.  State,  82  Ala.  48,  it  was 
held  that  although  the  difficulty  was  not  pro- 
voked nor  the  first  blow  struck  by  the  de- 
fendant, he  was  guilty  of  the  offense  where  he 
willingly  and  intentionally  engaged  in  a  fight 
within  a  few  feet  of  a  church,  without  any 
justification  or  necessity. 

But  in  Wood  v.  State,' 16  Tex.  App.  576,  and 
Wright  V.  State,  8  Lea  (Tenn.)  566,  it  appears 
that  a  person  has  a  right  to  stand  upon  his 
self-defense  in  justificati<m. 

Indecent  Conduct.  —  The  offense  is  committed 
by  the  defendant  taking  a  woman's  hat  and 
placing  it  under  him,  as  if  he  were  using  the 
same  as  a  chamber-pot.  State  v.  Bledsoe,  47 
Ark.  233. 

Wilfully  Putting  "  Hot  Drops  "  on  a  Dog  in  at- 
tendance outside  of  a  church  door,  whereby 
he  ran  into  the  church,  and  by  yelping  and 
barking  and  scraping  himself  on  the  floor, 
disturbed  the  congregation,  constitutes  the 
offense.  Winnard  v.  State,  (Tex.  Crim.  App. 
1895)  30  S.  W.  Rep.  555. 

Obstructing  Minister  from  Collecting  Offertory. 
—  Where  churchwardens  obstructed  the  min- 
ister from  collecting  the  offertory  during  the 
reading  of  the  offertory  sentences  by  another 
clergyman,  and  claimed  the  right  themselves 
to  collect,  it  was  held  that  they  were  not  guilty 
of  unlawfully  molesting  a  clergyman  in  holy 
orders,  celebrating  divine  service,  as  he  was 
not  "  ministering  or  celebrating  any  sacra- 
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of  the  offense,  and  the  act  must  be  will 
the  intent  may  be  presumed.* 

ment,  or  any  divine  service,  rile,  or  office," 
where  the  rubric  provides  that  a  person  of 
l(j\ver  degree  than  the  priest  is  to  perform 
such  duty.    Coper.  Barber,  L.  R.  7  C.  P.  393. 

1.  Wilftil  Intent  Essential  —  Alabama.  — 
Brown  v.  State,  46  Ala.  183;  Lancaster  v. 
State,  53  Ala.  398,  25  Am.  Rep.  625;  Williams 
V.  State,  83  Ala.  68. 

Iowa.  —  State  v.  Stroud,  99  Iowa  16. 

Massachusetts.  —  Com.  v.  Porter,  i  Gray 
(Mass.)  480. 

Missouri.  —  State  v.  Karnes,  51  Mo.  App. 

295- 

North  Carolina.  —  State  v.  Ramsay,  78  N. 
Car.  451;  State  v.  Jacobs,  103  N.  Car.  397. 

Texas.  —  Richardson  v.  State,  5  Tex.  App. 
472;  Copping  V.  State,  7  Tex.  App.  62;  Wo  )d 
V.  State,  r6  Tex.  App.  576;  Prucell  v.  State, 
(Tex.  App.  1892)  19  S.  W.  Rep.  605. 

Contra.  —  But  in  Salter  v.  State,  99  Ala.  207, 
it  was  held  that  a  purpose  and  intent  to  disturb 
an  assemblage  of  people  met  for  religious 
worship  is  not  a  necessary  factor  in  the  crime, 
but,  on  the  contrary,  that  any  act  which  is 
within  the  terms  of  the  statute,  the  natural 
consequences  of  which  are  to  disturb,  and 
which  is  wilfully  done  and  which  in  fact  does 
disturb,  comes  under  the  denunciation  of  the 
law  though  the  actor  may  have  had  no  intent 
to  disturb  the  assemblage. 

Where  the  Act  Is  Done  in  the  Exercise  of  a  Sup- 
posed Right,  as  where  the  defendant,  honestly 
belici  ing  himself  to  be  the  owner  of  the  prem- 
ises, prevents  a  religious  congregation  from 
entering  the  church  for  purposes  of  religious 
worship,  there  is  no  guilty  intent,  and  the 
offense  is  not  committed  unless  the  right  is 
asserted  and  maintained  in  a  violent  and  dis- 
orderly manner,  and  in  excess  of  the  just  and 
hrm  maintenance  of  the  asserted  claim.  State 
V.  Jacobs,  103  N.  Car.  397. 

Singing  Conscientiously  in  a  Manner  that  Ex- 
cited Mirth  in  Some  Persons,  and  Indignation  in 
Others.  —  The  disturbance  was  alleged  to  con- 
sist in  the  defendant's  singing  in  church, 
which  was  described  to  be  so  peculiar  as  to 
excite  mirth  in  one  portion  of  the  congregation 
and  indignation  in  the  other.  From  the  evi- 
dence it  appeared  that  at  the  end  of  each  verse 
his  voice  was  heard  after  all  the  other  singers 
had  ceased,  and  that  the  disturbance  was  de- 
cided and  serious.  It  was  not  contended  by 
the  state  that  he  had  any  intention  or  purpose 
to  disturb  the  congregation;  but  on  the  con- 
trary, it  was  admitted  that  he  was  conscien- 
tiously taking  part  in  the  religious  services. 
It  was  held  that  the  defendant,  though  a 
proper  subject  for  the  discipline  of  his  church, 
was  not  one  for  the  discipline  of  the  courts, 
and  that  the  offense  was  not  punishable.  State 
V.  I.inkhaw,  (n)  N'.  Car.  216,  12  .Am.  Rep.  645. 

Heedless,  Careless,  or  Reckless  Acts.  —  In  Har- 
rison 7/.  State,  37  Ala.  156,  the  court  said; 
"  We  do  not  think  the  statute  was  violated  if 
the  disturbance  was  the  consequence  of  an  act 
which  was  simply  reckless  or  careless."' 

But  in  Johnson  v.  State,  92  Ala.  84,  it  was 
held  that  "  recklessness  "  does  not  necessarily 
exclude  "  wilfulness;"  that  a  reckless,  care- 
less, or  heedless  act  may  be  wilful.  The 
9  C.  of  L. — 43  f 


y  donc.^    Under  some  circumstances 


court,  explainins;  Harrison  v.  State,  37  Ala.  154, 
said:  "  We,  in  Harrison's  case,  simply  asserted 
that  the  word  '  reckless '  is  not  the  synonym  of 
the  statutory  word  '  wilful,'  and  therefore  the 
Circuit  Court  erred  in  asserting  disjunctively 
that  it  was  enough  if  the  disturbance  was 
wilfully  or  recklessly  done.  We  decided  that 
there  might  be  recklessness  without  wilful- 
ness." 

In  Brown  v.  State,  46  Ala.  183,  the  court 
said  that  the  intent  "  must  be  something  more 
than  mischievous  —  it  must  be  in  its  character 
vicious  and  immoral."  Corupare  the  Alabama 
cases  infra,  this  note. 

Disturbance  Innocently  Done,  or  'Without  Know- 
ing Services  Had  Commenced.  —  In  State  v. 
Stroud,  99  Iowa  16,  the  court  in  effect  said 
that  the  disturbance  of  religious  services  by- 
loud  talking  or  laughing  is  not  a  crime,  if  done 
without  knowing  that  the  services  were  being 
conducted,  or  it  might  be  innocently  done  in 
many  ways. 

Meaning  of  "Wilful."  —  The  word  "  wilful  " 
in  the  statute  is  used  as  the  synonym  of  inten- 
tional or  designed,  pursuant  to  intention  or 
design,  without  lawful  excuse.  Harrison  v. 
State,  37  Ala.  156. 

But  in  Salter  State,  99  Ala.  207,  the  court 
said  in  reference  to  this  case:  "  That  case  has 
been  limited  and  explained  by  later  adjudica- 
tions which  have  thoroughly  established  the 
doctrine  that  a  purpose  and  intent  to  disturb 
is  not  a  necessary  factor  in  the  crime,  but,  to 
the  contrary,  that  any  act  which  is  within  the 
terms  of  the  statute,  the  natural  consequences 
of  which  are  to  disturb,  and  which  is  wilfully 
done  and  which  in  fact  does  disturb  an 
assemblage  of  people  met  for  religious  wor- 
ship, comes  under  the  denunciation  of  the 
law,  though  the  actor  may  have  had  no  intent 
to  disturb  the  assemblage."  Citins^  Goulding 
V.  State,  82  Ala.  48;  Johnson  State,  92  Ala. 
82;  Lancaster  v.  State,  53  Ala.  398,  25  Am. 
Rep.  625.  Compare  Williams  v.  State,  83  Ala. 
68. 

In  Thomas  v.  State,  14  Tex.  App.  204,  it  is 
said:  "  When  used  in  a  penal  statute  the  word 
'  wilful  '  means  more  than  it  docs  in  common 
parlance.  It  means  with  evil  intent,  or  legal 
malice,  or  without  reasonable  grounds  for 
believing  the  act  to  be  lawful.  In  common 
parlance  it  is  used  in  the  sense  of  intentional, 
as  distinguished  from  accidental  or  involun- 
tarv."  Qitntrii  in  Wood  v.  State,  16  Tex.  App. 
577,  save  the  last  sentence. 

2.  Intent  Presumed.  —  When  any  of  the  acts 
declared  by  the  statute  to  be  an  ingredient  of 
the  offense  is  committed  intentionally,  and  its 
natural  tendency  is  to  interrupt  or  disturb  the 
assemblage,  the  law  presumes  guilty  intent. 
Williams  v.  State,  83  Ala.  68. 

Where  the  defendant  voluntarily  enters  into 
a  fight,  the  law  will  presume  a  guilty  intent. 
Wright  T.  State,  8  Lea  (Tenn.)  567. 

And  until  it  be  made  to  appear  to  the  con- 
trary, the  jury  are  warranted  in  believing  that 
the  defendant  acted  maliciously,  upoii  the 
principle  that  every  one  is  presumed  to  have 
intended  that  which  is  the  consequence  of  his 
acts.  McIClroy  r.  State,  25  Tex.  509. 
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V.  Who  May  Commit  the  Offense.  —  Where  the  defendant,  together  with 
others,  disturbs  a  congregation,  the  act  of  one  is  the  act  of  all.*  A  clergy- 
man may  commit  the  offense  of  a  disturbance  of  public  worship  in  his  own 
parish  church.* 

VI.  Arrest  of  Defendant  Without  Issuance  of  Process.  —  Under  the 
Nnv  \'ork  Act  of  1824  in  amendment  of  the  "  act  for  suppressing  immorality," 
providing  that  if  any  person  shall  "  keep  or  open  any  huckster  shop  upon  any 
part  of  any  highway  or  upon  any  lands,  waters,  or  streams  within  the  distance 
of  two  miles  "  from  the  place  where  any  religious  society  shall  be  assembled 
for  public  worship,  all  justices  of  the  peace,  "  upon  the  view  of  any  person 
or  persons  so  offending,  are  hereby  authorized  to  order  such  offender  or 
offenders  into  the  custody  of  any  officer,"  etc.,  a  justice  of  the  peace  may, 
without  the  issuance  of  a  warrant,  upon  his  own  personal  view  of  the  offense, 
order  into  the  custody  of  a  constable,  a  person  keeping  a  huckster  shop  within 
three  quarters  of  a  mile  of  the  camp  ground  where  a  Methodist  religious 
society  are  assembled  for  public  worship.* 

VII.  Evidence  —  1.  Proof  Devolving  upon  the  State.  —  The  mode  or  manner 
of  the  disturbance  must  be  proved  as  alleged  ;  **  as  must  also  the  time  and  place 


Where  the  defendant  in  or  near  a  room  then 
being  used  for  religious  purposes  by  a  re- 
ligious socieiy  known  as  the  Salvation  Army 
used  loud  and  profane  language,  smoked  a 
cigarette,  and  refused  to  leave  the  room  when 
requested  to  do  so  by  the  officer  in  charge,  this 
conduct  is  wilful,  and  an  information  charg- 
ing such  facts  sufficiently  charges  that  the 
acts  were  done  wilfully  and  with  intent  to 
create  a  disturbance.  It  would  be  unneces- 
sary to  use  the  word  "  wilful  "  if  other  words 
of  the  same  import  were  used.  State  v.  Stuth, 
II  Wash.  423. 

Evidence  that,  after  the  preaching  was  over, 
the  defendant,  in  answer  to  the  remark  that 
the  preacher  would  "  bust  "  him,  stated  that, 
if  the  preacher  fooled  with  him,  he  would 
shoot  him,  is  admissible  to  show  that  his  talk- 
ing during  the  preaching  was  maliciously 
done.  McAdoo  v.  State,  35  Tex.  Crim.  Rep. 
603. 

Presumption  May  Be  Rebutted.  —  Where  an  in- 
tent to  commit  a  disturbance  is  presumed,  the 
presumption  may  be  rebutted  by  proof  of  a 
lawful  excuse;  but  not  by  proof  of  a  secret  in- 
tention not  to  interrupt  the  assemblage.  Wil- 
liams V.  State,  83  Ala.  68. 

1.  Act  of  One  Is  the  Act  of  All.  —  McAdoo  v. 
State,  35  Tex.  Crim.  Rep.  603. 

Evidence  Insufficient  to  Sustain  Conviction  of 
One  of  Several  Persons.  —  Where  the  evidence 
was  that  at  the  time  and  place  named  in  the 
indictment,  persons  composing  a  singing 
school  were  lawfully  assembled  in  a  building 
used  as  a  schoolhouse;  that  at  the  same  time 
other  persons  assembled  in  groups  or  small 
crowds  outside  and  in  the  immediate  vicinity 
of  the  same  building;  that  some  of  the  persons 
outside,  from  time  to  time,  made  loud  and  un- 
seemly noises  calculated  to  disturb  and  which 
did  in  fact  disturb  those  inside  and  composing 
the  singing  school ;  that  the  defendant  was  one 
of  the  persons  outside  of  the  building,  but 
none  of  the  witnesses  could  testify  that  he  was 
in  any  way  connected  with  any  of  the  disturb- 
ances; and  he  having  testified  in  his  own  be- 
half and  denied  all  connection  with  everything 
which  was  complained  of  as  a  disturbance,  it 


was  held  that  the  evidence  was  insufficient  to 
sustain  a  conviction.  Miller  v.  State,  83  Ind. 
334- 

Member  of  Congregation.  —  The  fact  that  the 
party  committing  the  act  is  a  member  of  the 
congregation  disturbed,  will  not  avail.  Reid 
V.  Inglis,  12  U.  C.  C.  P.  196:  State  z'.  Ramsay, 
78  N.  Car.  451. 

2.  Disturbance  by  a  Clergjrman  in  His  Own 
Parish  Church.  —  Section  2  of  23  &  24  Vict.,  c. 
32,  providing  for  the  punishment  of  "  any  per- 
son "  who  shall  be  guilty  of  riotous,  violent, 
or  indecent  behavior  in  any  cathedral  church, 
parish,  or  churchyard,  or  burial  ground,  ap- 
plies as  well  to  persons  in  holy  orders  as  to 
laymen;  and  a  clergyman  guilty  of  such  con- 
duct in  his  own  parish  churchyard  commits 
the  offense.  Vallancev  Fletcher,  (1897)  I  Q. 
B.  265. 

3:  Arrest  of  Defendant  Without  Issuance  of  Pro- 
cess. ■ —  Farrell  r'.  Warren,  3  W'end.  (N.  Y.)  254. 
See  generally  the  titles  Arrest;  Warrants. 

4.  Proof  of  Manner  of  Disturbance.  —  Stratton 
V.  State,  13  Ark.  688;  Howard  v.  State,  87 
Ind.  70. 

A  charge  of  disturbing  a  congregation  by  in- 
decent gestures  and  threatening  language  is 
not  sustained  by  proof  that  while  the  preacher 
was  discoursing  he  made  some  remarks  of  a 
controversial  character,  whereupon  the  de- 
fendant, who  was  a  preacher  of  another 
denomination,  interrupted  his  discourse  by 
declaring,  "  The  doctrines  you  advance  are 
untrue  and  false;  I  hold  the  word  of  God  in 
my  hand  and  am  prepared  to  defend  it  on  all 
occasions,"  the  defendant  being  excited  but 
using  no  gestures  or  threatening  language. 
Stratton  z>.  State,  13  Ark.  690. 

Talking  and  laughing  aloud  do  not  consti- 
tute an  offense  under  a  statute  which  makes  it 
an  offense  to  disturb  a  congregation  assembled 
for  worship  by  profanely  swearing  or  using  in- 
decent gestures  or  threatening  language,  or 
committing  violence  of  any  kind,  etc.  State 

Horn,  19  Ark.  579. 

An   information    which   charges   that  the 
disturbance  is  committed  "by  loud  and  vocifer- 
ous exclamations  and  swearing,"  is  not  sus- 
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of  the  disturbance  for  these  are  material  in  determining  the  character  of  the  act.* 
Joint  Charge  of  Disturbance.  — Where  t\vo  are  charged  in  one  count  of  the  same 
indictment  with  disturbing  a  congregation  of  persons  assembled,  in  order  to 
convict  both,  the  evidence  of  guilt  must  apply  to  one  and  the  same 
transaction.* 

2.  Evidence  for  Defendant  —  insanity  of  Person  Conducting  Services.  —  Evidence 
offered  by  the  defendant  that  the  party  who  conducted  the  religious  services, 
was  insane,  is  inadmissible  in  mitigation  of  the  offense,  or  in  defense  of  the 
defendant's  conduct.-' 

Expulsion  of  Member  of  Congregation.  — Where  an  expelled  member  of  a  congre- 
gation is  indicted  for  creating  a  disturbance,  evidence  as  to  whether  he  was 
rightfully  or  wrongfully  expelled,  or  as  to  how  members  were  tried  and  con- 
victed, is  inadmissible,  as  being  irrelevant  and  calculated  to  mislead.'* 

Evidence  in  Mitigation  of  Punishment.  —  W'herc  the  disturbance  was  charged  to 
have  been  done  by  "  cursing  and  swearing  in  a  loud  and  vociferous  manner," 
evidence  on  behalf  of  the  defendant  explaining  his  conduct  was  allowed  in 
mitigation  of  punishment.""* 

VIII.  Preseevation  of  Order  and  Removal  of  Disturbers.  —  The  persons 
intrusted  with  the  care  and  manage  ment  of  the  meeting  or  assembly  may 


tained  by  evidence  which  shows  simply  that 
ihe  defendants  were  heard  laughing  and  talli- 
rng  in  the  back  part  of  the  building.  Lyons 
7'.  State,  25  Tex.  .^pp  403. 

Testimony  of  Witness  as  to  Manner  of  Disturb- 
ance.—  The  stale  was  pcrmiucd  to  ask  a  w  it- 
ness if  the  manner  in  which  the  defendant 
called  the  witness  a  "  d  d  liar  "  was  calcu- 
lated to  disturb  the  congregation.  The  witness 
answered  that  it  was.  It  was  held  that  such  evi- 
dence was  inadmissible,  as  under  the  facts  in 
the  case  the  evidence  might  have  had  material 
weight  in  influencing  the  jury  to  convict.  Cal- 
vert V.  State,  14  Tex.  App.  155. 

Testimony  that  the  defendant  caused  gen- 
eral confusion,  excitement,  and  disturbance,  is 
admissible,  as  it  is  not  merely  the  witness's 
opinion.  Lewis  v.  State,  33  Tex.  Crim.  Rep. 
61S. 

Plea  of  Ouilty  to  an  Indictment  Not  Charging 
Manner  of  Disturbance.  —  Where  the  defendant 
pleads  guilty  to  a  charge  of  disturbing  a  relig- 
ious congregation,  when  the  indictment  did 
not  allege  the  manner  of  disturbance,  he  has 
not  confessed  himself  guilty  of  any  offense,  as 
there  is  no  offense  charged.  The  defendant 
confesses  himself  guilty  in  the  manner  and 
form  as  charged  in  the  indictment,  and  if  the 
indictment  charges  no  offense  against  ihe  law, 
then  none  is  confessed.  Fletcher  v.  State,  12 
Ark.  170. 

1.  Proof  of  Time  of  Disturbance.  —  Proof  of  an 
act  committed  on  another  day  than  that  com- 
plained of,  is  not  admissible  in  support  of  the 
charge  made  in  the  indictment.  Hrown  7-. 
State,  46  Ala.  184. 

But  where  the  information  charged  that  the 
commission  of  the  offense  was  on  April  30, 
1881,  and  the  case  was  tried  on  August  3, 
1881,  and  the  witness  slated  that  the  offense 
was  committed  on  April  30th,  this  was  held 
sufficient  as  to  the  time,  though  the  year  was 
not  expressed,  the  court  remarking:  "  It  is 
true  he  does  not  say  in  totidem  verhis  that  it 
was  April,  1881,  but  no  other  meaning  can  be 
ascribed  to  his  language,  and  the  objection  is 
too  fine  and  technical,  if  not  hypercritical." 
Wood  V.  State,  11  Tex.  App.  320. 
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Place  of  Assembly  Must  Be  Proved. —  In  an  in- 
dictment for  disturbing  a  religious  congrega- 
tion, assembled  for  worship  in  a  church,  or 
other  place,  the  place  of  assembly  is  descrip- 
tive of  the  offense,  and  must  be  proved  as 
alleged.  And  an  indictment  for  disturbance 
in  a  certain  church,  is  not  sustained  by  proof 
that  the  defendant  disturbed  a  congregation 
assembled  in  the  open  air,  at  a  place  tempo- 
rarily prepared  for  worship,  about  forty  yards 
from  the  meeting  house.  Stratton  -■.  State,  13 
Ark.  688. 

2.  Evidence  as  to  Joint  Charge  of  Disturbance. 

—  Two  separate  and  independent  transactions 
on  the  same  day,  at  the  same  church,  will  not 
support  an  indictment  jointly  charging  two 
persons  with  a  disturbance,  one  of  the  accused 
having  disturbed  the  congregation  at  twelve 
o'clock,  and  the  other  at  one  o'clock,  there 
being  no  concert  or  connection  between  the 
two  offenders.    Jackson  v.  State,  87  Ga.  432. 

Where  the  affidavit  charged  that  the  ofiense 
was  committed  "  by  loud  and  vociferous  talk- 
ing and  by  assaulting  each  other,"  and  the 
information  charged  that  it  was  commitlcd 
"  by  loud  and  vociferous  talking  and  by 
assaulting  Joe  Jolley,"  there  was  no  inconsist- 
ency between  the  two  charges.  The  joint 
charge  comprehends  and  may  be  divided  into 
two  separate  charges  without  varying  the  na- 
ture of  the  original  charge,  as  stated  in  the 
complaint.    Wood  v.  State,  it  Tex.  App.  320. 

3.  Evidence  of  Insanity  of  Party  Conducting 
Services.--  I'rccman  State,  (Tix.  Crim.  .App. 
189S)  44  S.  W.  Rep.  170. 

4.  Evidence  as  to  Expulsion  of  Member  of  Con- 
gregation.—  State  V.  Ramsay,  78  N.  Car. 
44  S. 

5.  Evidence  in  Mitigation  of  Punishment.  — 

Where  the  defendant  was  (  haigcd  with  caus- 
ing a  disturbance  in  a  church  by  saying  to 
another  person,  "  It  is  a  d  d  lie,"  the  ques- 
tions, "  Why  was  it  that  the  defendant  called 

you  a  (1  d  liar?"  and  "  What  had  you  said 

and  done?"  were  competent  to  be  asked  by 
the  defense  in  mitigation  of  poinishmcnt,  hut 
not  in  justification.  Calvert  v.  State,  14  Tex. 
App.  154- 
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DISTURBING  MEETINGS. 


for  Bisturbance, 


preserve  order,  and  use  such  force  as  is  necessary  to  remove  a  person  who  is 
disturbint;"  it.* 

IX.  Civil  Liability  for  Disturbance  —  1.  For  Disturbing  a  Member  of  the 
Congregation.  —  'i'lie  disturbance  of  a  member  of  a  congregation,  caused  while 
the  person  disturbed  is  engaged  at  a  religious  meeting,  being  an  injury  com- 
mon to  all  present,  is  one  for  which  no  action  can  be  maintained,  unless,  as  in 
the  case  of  nuisances,  he  should  have  received  some  special  and  peculiar 
damage  over  and  above  the  common  injury  sustained  by  the  others.* 

2.  For  Injury  to  Church  Edifice.  —  An  action  on  the  case  lies  against  a  rail- 
road company  for  a  nuisance,  in  running  their  cars  and  engines,  ringing  bells, 
blowing  off  steam,  and  making  other  noises  in  the  neighborhood  of  a  church 
or  meeting  house  on  the  Sabbath,  and  during  public  worship,  which  so  annoy 
and  molest  the  congregation  worshipping  there  as  greatly  to  depreciate  the 
value  of  the  house,  and  render  it  unfit  for  a  place  of  religious  worship.  And 


1.  Preservation  of  Order  and  Removal  of  Dis- 
turbers. —  Thomas  v.  Marsh,  5  C.  &  P.  596,  24 
E.  C.  L.  470;  McLain  v.  Matlock,  7  Ind.  528, 
65  Am.  Dec.  746;  Wall  Lee,  34  N.  Y.  142; 
Com.  V.  Sigman,  3  Pa.  L.  J.  255. 

The  Officers  of  a  Church,  such  as  vestrymen, 
upon  whum  especially  devolves  the  duty  of 
protecting  the  congregation  and  rector  from 
any  disorderly  exhibition  or  disturbance,  have 
power  to  act  in  the  preservation  of  order,  and 
may  remove  disturbers  from  the  meetings  of 
the  church.  Beckett  v.  Lawrence,  7  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  406. 

A  Priest  as  the  presiding  officer  of  a  meeting 
in  a  Catholic  church,  may  preserve  order  and 
rebuke  all  violators  of  it,  and  the  disturbance 
need  not  be  wilful  in  order  to  justify  the  re- 
moval of  the  person  causing  it.  Wall  v.  Lee, 
34  N.  Y.  141. 

Persons  Acting  under  the  Authority  of  Author- 
ized Agents  of  a  Church,  wliuse  duty  it  is  to  pre- 
serve order  therein,  may  remove  disturbers  of 
a  congregation  assembled  awaiting  the  com- 
mencement of  services.  Reid  v.  Inglis,  12  U. 
C.  C.  P.  191. 

Removal  from  Church  for  Sitting  on  a  Camp 
Stool  in  the  Aisle.  —  The  defendant  having  the 
right  to  be  in  a  certain  church  during  divine 
seri'ice,  and  to  have  a  seat  in  a  pew  therein, 
entered  the  church  with  the  intention  of  sit- 
ting in  a  particular  pew,  or  on  a  camp  stool  in 
the  aisle  of  the  church,  and  being  prevented 
from  sitting  in  the  particular  pew,  he  insisted 
upon  sitting  on  the  camp  stool.  It  not  being 
averred  that  he  had  infringed  any  rule,  or 
would  have  necessarily  distracted  the  minds 
of  the  congregation,  or  that  he  was  requested 
or  refused  to  go  out,  it  was  held  that  taken 
simply  by  itself  his  sitting  on  the  camp  stool 
did  not  justify  his  expulsion  from  the  church 
by  force.    Reid  v.  Inglis,  12  U.  C.  C.  P.  197. 

Rule  that  No  Person  Should  Go  Out  of  Church 
During  Divine  Service.  —  The  defendant,  who 
was  in  some  measure  a  stranger  in  the  city  of 
New  York,  went  to  worship  in  a  church,  the 
authorities  of  which  had  passed  a  resolution 
that  no  person  should  go  out  of  the  church 
during  divine  service  without  their  express 
permission.  During  the  service,  and  at  the 
commencement  of  the  last  prayer,  the  defend- 
ant arose  from  his  seat  in  the  gallery  of  the 
church,  and  walked  with  some  force  to  the 
stairs  leading  to  the  door  of  the  church. 
He  was  stopped  on  the  stairs  and  told  he  could 


not  proceed;  that  it  was  against  the  rules  of 
the  church.  He,  however,  persisted  in  going 
out.  He  was  stopped  at  the  bottom  of  the 
stairs  by  officers  of  the  church  and  pushed 
with  great  violence  against  the  wall,  causing 
a  considerable  noise  and  tumult  in  and  about 
the  door  of  the  church.  The  officers  of  the 
church  then  procured  the  authority  of  the 
watch,  and  the  defendant  was  laken  into  cus- 
tody. It  was  held  that  while  the  conduct  of 
the  defendant  was  open  to  censure,  the  rule  or 
regulation  passed  and  attempted  to  be  put 
into  e.xecution  by  the  officers  of  the  church 
was  clearly  illegal,  and  an  infringement  upon 
natural  liberty  and  private  right  not  to  be 
tolerated;  nor  could  it,  in  law,  excuse  or  pro- 
tect the  officers  of  the  church  from  the  respon- 
sibility of  any  crime  they  might  commit  in 
enforcing  it.  People  v.  Brown,  i  Wheel.  Cr. 
Cas.  (N.  Y.)  124. 

Removal  of  Persons  Entering  "  Tabooed  "  Space 
on  Cricket  Grounds.  —  Where  cricketers  who 
were  lawfully  playing  cricket,  had  left  a  clear 
space  round  the  players,  which  was  "  ta- 
booed "  to  all  but  the  players,  it  was  held  that 
they  might  lawfully  remove  a  person  entering 
the  tabooed  space  who  had  refused  to  with- 
draw. Holmes  v.  Bagge,  i  El.  &  Bl.  786,  72 
E.  C.  L.  786. 

In  a  Civil  Action  Against  the  Removers  of  a 
person  disturbing  a  religions  meeting,  brought 
by  the  latter  for  malicious  wrong  in  causing 
her  to  be  arrested  by  a  police  officer  and  taken 
to  a  police  station,  the  former  may  in  their 
answer  set  up  matteis  tending  to  present  a 
history  of  the  behavior  and  conduct  of  the 
plaintiff  prior  to  and  at  the  time  of  the  arrest, 
for  the  purpose  of  mitigating  the  claim  for 
damages,  and  for  the  purpose  of  meeting  the 
allegation  in  the  complaint  that  the  defendants 
acted  maliciously  in  removing  the  plaintiff. 
Beckett  v.  Lawrence,  7  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  405. 

2.  Civil  Action  for  Disturbance  by  a  Member  of 
the  Congregation.  —  Owen  v.  Henman,  i  W.  & 
S.  (Pa.)  550,  37  Am.  Dec.  481.    See  also  U.  S 
v.  Brooks,  4  Cranch  (C.  C.)  427. 

Action  by  Church  Trustees  for  Disturbing  Con- 
gregation.—  In  First  Baptist  Church  f.  Utica, 
etc.,  R.  Co.,  6  Barb.  (N.  Y.)  313,  it  was  held 
that  the  trustees  of  a  religious  corporation 
cannot  sue  a  railroad  company  for  disturbing 
the  congregation  by  making  a  noise  while  they 
were  worshipping  in  the  church  edifice. 
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Definitions. 


such  action  is  properly  brought  in  the  name  of  the  church,  in  its  corporate 
capacity,  against  the  railroad  company  as  a  corporation.* 

DISTURBING  THE  PEACE.  —  See  the  title  Breach  of  the  Peace,  vol.  4, 
p.  902. 

DITCH.    (See  also  the  title  DRAINS  AND  Sewers.)  —  See  note  2. 
DIVERS.  — "  Divers"  means  different,  various,  sundry,  several.' 


1.  Action  by  Chorch  for  Injury  to  Church  Edi- 
fice.—  F"irsi  Baptist  Church  v.  Schenectady, 
etc.,  R.  Co.,  5  Barb.  (N.  Y.)  79.  In  this  case 
it  is  said:  "  The  complaint  is,  in  brief,  that 
the  defendants  by  the  ringing  of  their  bells, 
and  blowing  off  steam,  and  other  noises,  in 
the  neighborhood  of  the  plaintiff's  meeting 
house,  on  the  Sabbath  and  during  the  period 
of  public  worship,  so  annoyed  and  molested 
the  congregation  worshipping  there,  as  greatly 
to  depreciate  the  value  of  the  house  and  ren- 
der the  same  entirely  unfit  for  a  house  of  re- 
ligious worship.  The  evidence  is  sufficient  to 
show  that  by  the  disturbances  of  which  the 
plaintiffs  complain,  the  usefulness  of  their 
house,  for  the  purposes  to  which  it  had  been 
appropriated,  is  at  least  impaired.  This  is 
not  seriously  controverted  by  the  defendants, 
but  they  insist  that  they  have  done  no  more 
than  by  their  charter  they  were  authorized  to 
do,  and  that  therefore  if  the  plaintiffs  have 
sustained  damage  by  their  acts,  it  is  dainnuni 
absque  injuria.  If  this  position  is  true  in  point 
of  fact,  it  is  an  answer  to  the  action.  If  the 
defendants  have  only  pursued  the  path  pre- 
scribed for  them  by  the  laws  from  which  they 
derive  their  existence,  they  have  committed 
no  wrongful  act.  Though  the  plaintiffs  may 
have  sustained  damage,  it  is  indeed  damnum 
absqu;  injuria ;  for  the  act  of  the  law,  like  the 
act  of  God,  works  no  wrong  to  any  one.  But 
I  find  nothing  in  the  statutes  which  give  the 
defendants  existence  and  prescribe  their  cor- 
porate powers,  which  can  be  construed  to  jus- 
tify them  in  creating  the  nuisances  of  wiiich 
the  plaintiffs  complain.  They  are  indeed  au- 
thorized to  make  their  railroad,  and  to 
acquire  the  land  necessary  for  that  purpose. 
They  are  also  authorized  to  use  their  road  for 
the  transportation  of  passengers  and  freight. 
But  in  the  exercise  of  this  authority  they  are 
not  to  be  exempt  from  liability  for  injuries  to 
others  to  the  same  extent  as  if  the  railroad  had 
been  constructed  and  used  by  individuals 
owning  the  land,  without  legislative  sanction. 
If,  cither  in  the  construction  or  use  of  the 
road,  they  commit  an  act  for  which  an  indi- 
vidual, under  the  same  circumstances,  would 
be  liable,  they  too  must  be  held  answerable 
for  the  consequences.  Every  corporation 
takes  its  powers  subject  to  this  implied 
restriction.  Any  other  doctrine  would  lead  to 
unimaginable  mischiefs.  Where,  as  in  this 
country,  corporations  arc  so  multiplied  and  so 
extensively  engaged  in  the  various  depart- 
ments of  business,  to  hold  that  they  may.  with 
impunity,  do  any  act  for  which  an  individual 
would  be  amenable  lo  justice,  would  result  in 
the  most  pernicious  consc(|uences." 

See  alsf)  Owen  -'.  Ilenman,  I  W.  t^-  S.  (F'a.) 
55'>.  37  Am.  Dec.  481,  which  was  an  action  by 


a  member  of  a  congregation  for  disturbance, 
in  which  it  was  said:  "  Whatever  rights  and 
privileges  the  plaintiff  may,  with  others,  have 
in  the  building,  we  have  no  doubt  there  are 
remedies  at  law  for  the  full  protection  of 
them,  provided  they  are  sought  in  a  proper 
manner." 

But  in  First  Baptist  Church  v.  Utica,  etc., 
R.  Co.,  6  Barb.  (N.  Y.)  313,  it  was  held,  on 
demurrer,  that  an  action  was  not  maintainable 
against  a  railroad  company  for  injury  to  prop- 
erty caused  by  a  disturbance  of  a  religious 
society  during  divine  worship  on  the  sabbath, 
the  consequences  being  too  remote. 

2.  Ditch  and  Drain. —  In  Goldthwait  v.  East 
Bridgewater,  5  Gray  (Mass.)  64,  it  is  said: 
"  The  words  ditcU  and  "drain  '  have  no  techni- 
cal or  exact  meaning.  They  both  may  mean  a 
hollow  space  in  the  ground,  natural  or  arti- 
ficial, where  water  is  collected  or  passes  oft. 
And  in  this  sense  of  the  words,  the  defective 
place  in  the  road,  as  described  by  the  wit- 
nesses, might  not  unaptly  be  termed  a  ditch  or 
a  drain." 

Mechanics'  Lien  Law.  (See  generally  the  title 
Mf.ch.\nics'  Ln;.Ns.) —  In  Horn  v.  Jones,  28 
Cal.  203,  it  was  held  that  a  ditch  was  not  a 
building  or  a  wharf,  or  a  superstructure,  with- 
in a  mechanics'  lien  law. 

Obstructing  Highways.  (See  generally  the 
title  Highways.) — An  indictment  for  unlaw- 
fully obstructing  a  highway,  by  cutting  a  ditch 
alongside  of  and  making  an  embankment 
alongside  of  and  across  said  hiehvvay,  was 
held  not  bad  for  its  failure  to  allege  the  depth 
of  the  ditch.  The  court  said:  "  In  our  opin- 
ion, the  word  ditch,  in  its  common  and  usual 
signification,  as  generally  accepted,  imports  a 
trench  of  sufficient  width  and  depth  to  obstruct 
a  highway,  in  the  legal  sense,  if  cut  or  dug 
across  it."    State  v.  Day,  52  Ind.  485. 

3.  Divers. —  In  an  indictment  for  larceny, 
where  all  the  articles  alleged  to  have  been 
stolen  are  of  one  kind,  the  allegation  mav  be 
that  divers  or  sundry  articles  were  taken,  with- 
out stating  any  specific  number, .if  an  aver- 
ment of  the  aggregate  value  of  the  whole  is 
made.  Com.  v.  Sawtelle,  11  Cush.  (Mass.) 
142;  Com.  V.  O'Conncll,  12  Allen  (Mass.)  451 ; 
Com.  V.  Hussey,  in  Mass.  433;  Com.  v. 
Green,  122  Mass.  333.  See  also  Encyc.  ok 
Pi.,  and  Vr..  title  Larcknv. 

Libel  and  Slander.  (Sec  also  the  title  Lihei, 
AM)  Si,an1)i;k.)—  In  Harris  -'.  Zanonc,  93  Cal. 
59,  it  was  held  that  an  allegation  that  the  de- 
fendant had  spoken  the  defamatory  words  "  in 
the  presence  and  hearing  of  difcrs  good  and 
worthy  persons  "  was  but  the  formal  averment 
of  a  publication,  and  proof  of  the  publication 
in  the  presence  of  one  person  satisfied  the 
averment. 
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DIVERSION  OF  A  STREAM.  (See  also  the  title  UNDERGROUND  Waters  : 
Watkk  AM)  \Va  i  KKCouKSiis.) — See  note  i. 

DIVIDE  —  DIVISION.  —  To  divide  is  to  separate  and  bestow  in  shares;  to 
part  an  entire  thinsj;;  to  make  partition  of  among  a  number.* 

DIVIDED  COURT.  —  See  7  Encyc.  01-  PLEADING  AND  Practice,  p.  44. 


1.  The  dii'i-vsion  of  a  stream  from  a  man's 
land  differs  from  an  interruption,  and  denotes 
the  turning  of  the  stream,  or  a  part  of  it,  as 
such,  from  its  accustomed  direction  —  its  nat- 
ural course —  so  that  the  water  thus  diverted 
never  reaches  the  land,  and  cannot  be  used  by 
its  owner,  as  it  might  have  been  were  it  not 
for  such  diversion.  Parker  v.  Griswold,  17 
Conn.  299.  And  see  Griffiths  v.  Marson,  6 
Price,  I. 

2.  Layton  v.  State,  4  Harr.  (Del.)  37. 
Divide.  —  In  Winston  v.  Jones,  6  Ala.  554,  it 

is  said:  "The  terms,  'add  to,'  and  '  rfiv/rfe 
into  seven  parts,'  necessarily  imply  that  there 
was  some  fund,  similar  in  kind,  with  which 
the  addition  could  be  made,  and  which,  when 
added  to,  would  be  susceptible  of  division  into 
parts.  But  how  could  money  be  added  to 
land,  and  the  product  be  divided  into  equal 
parts?  " 

"  Divide  means  to  part  into  two  or  more 
pieces."  Greenwood  Tp.,  3  Grant's  Cas.  (Pa.) 
263.  In  that  case  a  statute  authorized  certain 
courts  to  divide  any  township  erected  within 
their  respective  counties.  The  court  further 
said:  "  The  power  of  the  court  to  divide  can- 
not be  limited  to  part  into  two  pieces;  the 
language  used  in  conferring  the  authority  for 
it  is  just  as  applicable  to  parting  into  more 
than  two  pieces.  But  the  authority  of  the 
court  in  erecting  new  townships,  or  dividing  a 
township  already  erected,  and  altering  the 
lines  of  two  or  more  adjoining  townships,  is 
co-extensive  with  the  convenience  of  the  in- 
habitants to  be  affected  by  such  proceed- 
ings." 

Division  Implies  Two  or  More  Claimants. —  In 

Gillespie  v.  Nabors,  59  Ala.  442,  it  is  said: 
"  One  of  the  fundamental  conditions,  one  of 
the  jurisdictional  facts,  on  which  this  power  of 
the  Probate  Court  can  be  called  into  exercise 
is,  that  there  are  heirs  or  devisees  of  the  estate, 
amongst  whom  the  lands  cannot  be  equally 
divided.  Division  implies  two  or  more  claim- 
ants or  recipients;  and  its  aim  and  object  are, 
that  the  property,  when  divided,  shall  pass  into 
separate  enjoyment.  Hence  a  petition  for  a 
sale  of  lands,  which  shows  on  its  face  that 
there  is  but  one  heir  or  devisee,  is  a  nullity, 
because  it  presents  a  case  over  which  the  Pro- 
bate Court  has  no  jurisdiction  to  decree  a  sale. 
Pettit  V.'  Pettit,  32  Ala.  288." 

Wills.  (See  also  the  title  Wills.) — Where 
a  testator  directed  his  property  to  be  "  law- 
fully divided  "  betvveen  his  wife  and  two 
youngest  children,  after  providing  for  other 


children,  he  was  held  to  intend  that  his  prop- 
erty should  go  to  his  wife  and  two  youngest 
children,  as  if  he  had  died  intestate  without 
other  heirs,  and  not  that  there  should  be  an 
equal  division.  Miller  v.  Miller,  I  Duv. 
(Ky.)8. 

Where  a  testator  gave  his  real  estate  and  the 
residue  of  his  personal  estate  to  trustees  to  sell 
and  convert  and  pay  his  debts,  and,  subject 
thereto  and  to  an  annuity,  to  divide  the  same 
into  six  equal  parts  among  certain  nephews 
and  nieces,  the  shares  of  the  nephews  to  be 
paid  as  soon  after  his  death  as  practicable;  and 
directed  that  in  case  either  of  his  nephews 
should  die  before  him,  or  before  the  "  division 
of  his  estate  as  before  directed,"  ihen  his  share 
should  go  over;  and  similar  provision  was 
made  in  the  case  of  ihe  nieces;  it  was  held 
that  the  division  of  the  testator's  estate  meant 
the  expiration  of  twelve  months  from  his 
death,  that  being  the  period  allowed  by  law 
for  the  division  of  a  decedent's  personal 
estate.    2n  re  Collison,  12  Ch.  Div.  834. 

Same —  Divided  Equally.  —  In  Purnell  v.  Cul- 
bertson,  12  Bush  (Ky.)  369,  it  was  held  that  a 
/t-r  capita  division  was  intended  by  a  direc- 
tion that  the  property  should  be  divided 
equally. 

Same  —  Vesting.  —  In  McLemore  v.  Mr- 
Lemore,  8  Ala.  690,  it  is  said:  "  The  very 
term  division  implies  an  interest  in  the  fund 
to  be  divided  ;  nor  can  a  doubt  be  entertained 
upon  the  entire  will,  that  it  was  the  intention 
of  the  testator  that  the  legacies  should  vest  im- 
mediately." 

Same  — Tenancy  in  Common.  —  A  testamentary 
gift  to  be  divided  between  two  or  more, 
means  an  equal  division  and  creates  a  tenancy 
in  common.  Peat  v.  Chapman,  i  Ves.  542; 
Ackerman  v.  Burrows,  3  Ves.  &  B.  54.  The 
word  divide\s  So  strong  in  this  connection  that 
where  the  direction  was  to  pay,  assign,  and 
divide  a  sum  to  certain  legatees,  as  joint  ten- 
ants, yet  Stuart,  V.  C,  held  that  a  tenancy  in 
common  was  created.  Booth  v.  AUington,  27 
L.  J.  Ch.  117.  See  generally  the  title  Joint 
Tenants  and  Tenants  in  Common. 

House.  —  The  qualified  exemption  from  "  in- 
habited house  duty,"  given  by  section  13, 
subs.  I,  41  Vict.,  c.  15,  where  a  house  is  di- 
vided into  and  let  in  different  tenements,  ap- 
plies only  where  the  house  is  structurally 
divided.  Yorkshire  F.,  etc.,  Ins.  Co.  v. 
Clayton,  51  L.  J.  Q.  B.  82,  8  Q.  B.  Div.  421. 

Division  of  a  Church.  —  See  the  title  Religious 
Societies. 
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3.  Option  to  Subscribe  for  New  Shares,  717. 

4.  Creation  of  Trust  After  Declaration  of  Dividend,  718. 

5.  When  Life  Tenancy  Expires  Between  Dividend  Days  —  No  Appgrtion- 

ment,  719. 

6.  Distribution  of  Capital,  719. 
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CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
follo7mng  titles  :  CON  TRIP  UTION  AND  EXONERA  TION,  vol.  7,  p.  325 ; 
CORPORATIONS  {PRIVATE^  vol.  7,  p.  620;  DISSOLUTION  OF 
CORPORATIONS,  atite  ;  LIMITATION  OF  ACTIONS ;  OFFICERS 
■AND  AGENTS  {OF  PRIVATE  CORPORATIONS^;  RECEIVERS; 
STOCK  ;  STOCKHOLDERS  ;  TAXATION  {CORPORATE^;  TRUSTS 
AND  TRUSTEES ;  ULTRA  VIRES.  Atid  see  generally  the  various  titles 
treating  of  particular  corporations. 

I.  Definition  and  Nature.  —  A  dividend  is  a  profit  ^  set  aside,  declared  by 
the  board  of  directors  of  a  corporation  and  ordered  by  them  to  be  distributed 

1.  Declared  from  Profits.  —  Irrespective  of  the  tion  (when  all  the  capital  after  the  payment 
form  in  v.hich  the  distribution  may  be  made,  of  the  corporate  debts  is  divided  pro  rata 
whether  in  cash,  property,  scrip,  orstock,  a  div-  among  the  stockholders:  Krebs  r.  Carlisle 
idend,  where  spoken  of  as  applied  to  a  going  Bank,  2  Wall.  Jr.  (C.  C.)  33;  Frothingham  v. 
corporation  and  not  one  in  process  of  dissolu-      Barney,  6  Hun  (N.  Y.)  366;  Burrall  v.  Bush- 
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among  the  holders  of  its  stock.*  It  includes  all  distributions  of  corporate  profits, 
whether  made  at  long  or  short,  regular  or  irregular  intervals,*  or  whether  made 
in  cash  or  in  property ;  *  or  whether  the  profits  are  temporarily  retained  by  the 
corporation  and  certificates  of  indebtedness  issued  and  distributed  among  the 
stockholders  to  represent  such  profits;'*  or  whether  the  profits  are  per- 
manently retained  and  additional  certificates  of  stock  issued  by  the  corpora- 
tion to  its  corporators,  to  represent  such  increased  capital.* 

II.  FEOM  What  Payable  —  Earnings.  —  Dividends  Are  Payable  Only  from  the  Profits 
or  Earnings  of  a  corporation.  It  cannot  declare  and  pay  a  dividend  from  its 
capital  leaving  insufficient  assets  to  pay  the  corporate  debts,  without  com- 
mitting a  fraud  on  its  creditors,  to  repair  which  they  have  remedies  both  at 
common  law  and  under  various  statutes;®  nor  can  it  fraudulently  withhold 
profits  from  its  stockholders  or  apply  such  profits  to  any  purpose  not  author- 
ized by  its  charter.' 

"  Net  Profits."  —  An  understanding  as  to  what  are  the  profits  from  which 
dividends  are  lawfully  payable,  therefore,  is  necessary  to  the  enforcement  of 
the  rights  of  creditors  or  stockholders,  as  the  case  may  be.  These  profits  are 
usually  designated  "net  profits,"  and  in  general  may  be  said  to  mean  what 
shall  remain  of  the  income  after  deducting  from  the  gross  amount  thereof 
the  sum  expended  in  the  conduct  of  the  business  and  the  losses  sustained  in 
its  prosecution.  A  general  idea  of  the  fund  from  which  dividends  may  or 
should  be  declared  may  be  obtained  by  a  perusal  of  the  cases  set  out  in  the 
note.** 


wick  R.  Co.,  75  N.  Y.  211;  James  v.  Woodruff, 
2  Den.  (N.  Y.)  574),  means  a  distribution  of 
corporate  profits,  as  distinguished  from  capital, 
among  the  stockholders.  Matthews  Great 
Northern  R.  Co.,  5  Jur.  N.  S.  284;  Lockhart 
V.  Van  .\lslyne,  31  Mich.  76,  18  Am.  Rep.  156. 

"  It  is  a  fundamental  rule  that  dividends 
can  be  paid  only  out  of  profits  or  the  net  in- 
crease of  the  capital  of  a  corporation,  and 
cannot  be  drawn  upon  the  capital  contributed 
by  the  shareholders  for  the  purpose  of  carry- 
ing on  the  company's  business."  Morawetz 
on  Private  Corporations  (2d  ed.),  435. 

As  to  what  are  profits  from  which  dividends 
may  be  legally  declared,  see  infra.  From 
Whiit  Payable —  F.ariii >i . 

1.  Declaration  Necessary  to  Existence  of  Divi- 
dend. —  No  dividend  exists  until  after  its  dec- 
laration by  the  proper  corporate  officers,  and 
until  declared  all  profits  are  the  property  of 
the  corporation.  Williston  Michigan 
Southern,  etc.,  R.  Co.,  13  Allen  (Mass.)  4(X); 
Lockhart  7/.  Van  Alstyne,  31  Mich.  76,  18  Am. 
Rep.  156;  Mickles  v.  Rochester  City  Bank,  11 
F^aige  (N.  Y.)  n8;  Gordon  v.  Richmond,  etc., 
R.  Co.,  78  Va.  501. 

And  it  follows  as  a  corollary  that  no  action 
at  law  can  be  maintained  for  a  portion  thereof 
by  a  shareholder.  The  corporation  may  be 
under  oliligations  to  declare  it  (as  in  the  case 
of  preferred  shareholders,  when  profits  exist 
from  which  the  corporation  has  obligated  itself 
to  pay  the  dividend),  but  that  obligation  tan- 
not  be  treated  as  the  dividend  ilself.  Lock- 
hart  V.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep. 
156;  Williston  V.  Michigan  Southern,  etc.,  R. 
Co.,  13  Allen  (Mass.)  4(X).  Se:  infra,  Procced- 
III l<i       force  Payiiirnt. 

After  Declaration.  —  After  its  declaration  it 
becomes  ;i  debt  due  from  the  corporation  to 
the  stockholders.  Southwestern  Arkansas, 
etc.,  R.  Co.  T.  Martin,  57  Ark.  355;  Stoddard  7/. 
Shetucket  I'oundry  Co.,  34  Conn.  542. 
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And  after  its  segregation  from  other  corpo- 
rate funds  and  notifications  to  the  stockhold- 
ers of  such  fact  and  of  the  depository  and 
place  of  payment,  an  action  may  be  main- 
tained by  them  against  the  corporatitm  for 
money  had  and  received.  King  v.  Paierson, 
etc.,  R.  Co.,  2Q  N.  j.  L.  82.  See  infra, 
A'ature  of  Corporation  s  Obligation  After  Dec- 
laration. 

2.  Extraordinary  Dividend.  —  Clarkson  v. 
Clarkson.  18  Barb.  (N.  Y.)  646. 

A  dividend  is  generally  denominated  extra- 
ordinary where  its  declaration  is  made  at  an 
irregular  interval,  or  by  the  division  of  a  large 
amount  of  profits  which  the  corporation  had 
found  expedient  theretofore  to  retain.  As 
illustrating  this  class  of  dividends  see  In 
Hopkins'  Trusts,  L.  R.  18  Eq.  6g6;  Millen  v. 
Guerrard,  67  Ga.  284.  44  Am.  Rep.  720;  Rich- 
ardson 7'.  Richardson,  75  Me.  570,  46  Am.  Rep. 
428;  Harvard  College  v.  Amory,  g  Pick. 
fMass.)  446;  Minol  v.  Paine,  gg  Mass.  101,  g6 
Am.  Dec.  705. 

3.  Sec  infra.  Property  Dividends. 

4.  See  infra.  Scrip  Dividends. 

5.  Stock  Dividends.  —  A  dividend  of  this 
character  is  only  permissible  when  the  charter 
of  the  corporation  or  the  governing  statute 
authorizes  it  to  increase  its  capital  stock.  See 
infra.  Stock  Di''idends . 

6.  Sec  infra,  this  title.  Payment  of  Dividends 
Ota  of  Capital  —  Right  of  '.Stockholders  to  En- 
join—  Plights  of  Creditors  Against  Stockholders 
—  Liability  of  Directors. 

7.  See  infra,  this  title.  Discretion  of  Directors 
as  to  Declaring  Dividends  —  On  Common  Stock  ; 
On  Preferred  .Stock. 

8.  "Profits"  Really  Mean  "  Net  Profits."— "  Net 
profits  "  and  "  profits  "  are  for  all  legal  |)ur- 
poses  synonymous  expressions,  but  the  re- 
turns themselves  are  often  called  "  gross 
profits."  Hence  ii  becomes* necessary  10  call 
profits  "  net  profits  "  to  avoid  confusion.  Con- 
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in.  Discretion  of  Directors  as  to  1 
eral.  —  Profits  arc  frequently  withheld 
sion  of  the  corporate  property.  Such 

nolly  7'.  Davidson,  15  Minn.  519,  2  Am.  Rep. 
154;  Fuller  V.  Miller,  105  Mass.  103. 

The  corporate  funds  from  which  dividends 
are  payable  are  indiscriminately  called 
"  profits,"  "  net  profits,"  "  carninjjs,"  and 
■'  net  earnings."  Properly  there  can  be  no 
such  thing  as  gross  profits.  A  profit  means 
the  gain  resulting  from  a  business,  and  if  an 
equal  or  a  greater  amount  is  expended  than 
is  received  from  the  business,  there  are  no 
profits. 

"  Net  profits  "  mean  what  shall  remain  as 
the  clear  gains  of  any  business  venture  after 
deducting  the  capital  invested  in  the  business, 
the  expenses  incurred  in  its  conduct,  and  the 
losses  sustained  in  its  prosecution.  Park  v. 
Grant  Locomotive  Works,  40  N.  J.  Eq.  114,  10 
Am.  &  Eng.  Corp.  Cas.  231. 

Net  profit  is  the  sum  divisible  after  dis- 
charging or  making  provision  for  every  out- 
going properly  chargeable  against  the  period, 
whether  a  year  or  less,  for  which  the  profits  are 
to  be  calculated.  Glasier  v.  Rolls,  42  Ch.  Div. 
453.  30  Am.  &  Eng.  Corp.  Cas.  193. 

Where  the  property  of  a  corporation  exceeds 
the  limit  named  for  its  capital  in  its  charter 
the  excess  is  surplus,  which  may  be  divided 
among  the  stockholders  either  in  money  or 
property.  Williams  v.  Western  Union  Tel. 
Co.,  93  N.  Y.  162,  3  Am.  &  Eng.  Corp.  Cas. 
139- 

The  words  "  profits,"  "  net  earnings,"  "  net 
profits,"  to  be  found  in  a  corporation's  charter 
or  articles  of  incorporation,  frequently  desig- 
nate the  meaning  to  be  given  to  them.  These 
terms  have  often  been  defined  by  the  courts. 
A  natural,  ordinary,  and  correct  meaning  of 
the  word  "  profits  "  is  the  excess  of  receipts 
over  expenditures;  that  is  to  say,  "  net  earn- 
ings." Connolly  v.  Davidson,  15  Minn.  519, 
2  Am.  Rep.  154. 

The  "  net  profits  "  or  "  net  earnings  "  from 
which  dividends  are  to  be  paid  are  properly 
the  gross  receipts,  less  the  expenses  of  carry- 
ing on  the  business  of  the  corporation  to  earn 
such  leceipts.  When  all  the  liabilities,  in- 
cluding interest  on  debts,  are  paid  either  out 
of  the  gross  receipts  or  out  of  the  net  earnings, 
the  remainder  is  a  profit  of  the  shareholders  to 
go  as  dividends,  which  in  that  way  are  paid 
out  of  the  net  earnings.  St.  John  v.  Erie  R. 
Co.,  22  Wall.  (U.  S.)  136,  affirming  10  Blatchf. 
(U.  S.)  271;  Van  Dyck  v.  McQuade,  86  N.  Y. 
38;  Williams  v.  Western  Union  Tel.  Co.,  93 
N.  Y.  162;  Phillips  V.  Eastern  R.  Co.,  138 
Mass.  122,  22  Am.  &  Eng.  R.  Cas.  247. 

But  compare  Corry  v.  Londonderry,  etc.,  R. 
Co.,  29  Beav.  263,  holding  that  "  net  earn- 
ings "  are  the  gross  receipts  less  the  current 
working  expenses,  not  including  the  interest 
on  the  money  borrowed  to  run  the  business. 

Difiference  Between  Profits  and  Income.  —  While 
the  words  "  profits  "  and  "  income  "  are  some- 
times used  synonymously,  they  are  not,  strictly 
speaking,  the  same.  "  Income  "  means  that 
which  comes  in,  or  is  the  receipt  from  any 
business  when  invested  as  capital,  without 
reference  to  the  outgoing  expenditures;  while 
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by  directors  and  devoted  to  an  exten- 
application  of  profits,  or  in  fact  any 

"  profits  "  generally  mean  the  gain  which  is 
made  upon  any  business  or  investment  when 
both  receipts  and  payments  are  taken  into  ac- 
count. People  V.  Niagara  County,  4  Hill  (N. 
Y.)  20,  affirmed  n  Hill  (N.  Y.)  504. 

Insurance  Company  —  Unearned  Premituns  Not 
Profits.  —  The  unearned  premiums  received  by 
an  insurance  company  on  which  the  risks  are 
still  running  are  not  surplus  profits  of  the 
company,  out  of  which  dividends  can  be 
legally  made  among  the  stockholders  without 
leaving  a  sufficient  surplus  on  hand  to  meet 
the  probable  losses  upon  risks  then  assumed 
and  not  yet  terminated,  independent  of  the 
capital  stock  of  the  corporation.  De  Peyster 
V.  American  F.  Ins.  Co.,  6  Paige  (N.  Y.)  486; 
Scott  V.  Eagle  F.  Ins.  Co.,  7  Paige  (N.  Y.)  ig8. 

Earnings  Must  Have  Been  Received  —  Construc- 
tion of  Statute. — Surplus  profits,"  within  the 
meaning  of  the  Califoriiia  Act  of  1862  relating 
to  the  dividends  which  savings  banks  are 
authorized  to  make,  must  consist  of  earnings 
actually  received.  People  v.  San  Francisco 
Sav.  Union,  72  Cal.  199. 

Building  and  Loan  Association.  —  Where  it  ap- 
peared tiiat  the  manner  of  conducting  the 
business  of  a  building  and  loan  association 
was  that,  where  there  was  money  in  its  treas- 
ury to  loan,  if  more  than  one  member  applied 
for  it,  the  loan  was  put  up  at  auction  to  the 
highest  bidder;  that  each  member  was  entitled 
to  borrow  not  more  than  the  par  value  of  his 
stock,  by  giving  a  bond  and  mortgage  for  such 
par  value,  but  he  would  receive  only  such 
amount  less  the  premium  bid;  that  the  loan 
was  paid  in  weekly  instalments  of  ten  cents 
principal  and  ten  cents  interest  on  each  share 
represented  by  the  loan;  the  court  held  that 
the  profits  on  loans  made  during  any  quarter, 
represented  by  the  premiums  bid  thereon, 
were  not  earned  until  such  transactions  were 
closed  by  a  payment  of  the  loan.  Marks  v. 
Monroe  County  Permanent  Sav.,  etc..  Assoc., 
(Supreme  Ct.)  22  N.  Y.  Supp.  589. 

Net  Earnings  of  Railway  Corporations.  — "As  a 
general  proposition,  net  earnings  are  the  ex- 
cess of  the  gross  earnings  over  the  expendi- 
tures defrayed  in  producing  them,  aside  from 
and  exclusive  of  the  expenditure  of  capital 
laid  out  in  constructing  and  equipping  the 
works  themselves."  Barry  v.  Missouri,  etc.,  R. 
Co.,  27  Fed.  Rep.  i,  29  Am.  &  Eng.  R.  Cas. 
384,  quoting  Union  Pac.  R.  Co.  v.  U.  S.,  99  U. 
S.  420. 

In  a  general  sense,  net  earnings  are  the  gross 
receipts,  less  the  expense  of  operating  the  road 
to  earn  such  receipts.  But  several  kinds  of 
charges  must  first  come  out  of  net  earnings 
before  dividends  are  declared.  The  creditor 
comes  in  for  consideration  before  the  stock- 
holder. The  property  of  a  corporation  is 
a  trust  fund  pledged  for  the  payment  of 
its  debts.  Therefore,  if  there  is  a  bonded, 
funded,  permanent,  or  standing  debt,  the  in- 
terest on  it  must  be  reckoned  out  of  the  net 
earnings.  If  there  is  a  floating  debt  which  it  is 
not  wise  or  prudent  to  place  in  the  form  of  a 
funded  debt,  or  to  postpone  for  later  payment, 
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application  of  profits  not  unauthorized  by  the  charter  of  the  corporation,  is 
legal,  and  it  cannot  be  successfully  opposed  by  the  resort  of  a  stockholder  to  a 
court  of  equity.* 

2.  Charter  Limitations.  —  In  every  such  case  the  proper  test  of  the  right  of 
directors  to  an  exercise  of  discretion  in  this  regard  is  found  in  the  charter.* 
When  the  profits  are  withheld  from  the  stockholders  and  about  to  be  applied 
to  a  purpose  unauthorized  by  the  charter,  a  court  of  equity  will  interfere  in 
behalf  of  the  stockholders.^ 

IV,  Equality  of  Stockholdees  —  1.  As  to  Dividends.  —  Every  shareholder 
of  the  same  class  is  entitled  to  the  same  pro  rata  dividends  from  the  profits  of 
the  corporation.  There  can  be  no  discrimination  against  any  shareholder 
as  to  the  mode  or  time  of  payment  or  distribution  of  profits.*    Any  attempted 


that  also  should  be  paid.  If  the  financial 
situation  of  the  company  is  such  as  to  render 
it  expedient  to  commence  or  continue  the 
scheme  of  a  sinking  fund  for  the  extinguish- 
ment of  the  company's  indebtedness  someday 
or  other,  an  annual  contribution  for  that  pur- 
pose out  of  the  net  earnings  would  be  reason- 
able. These  deductions  made  from  the  net 
earnings,  the  balance  will  be  the  profits  of  the 
company  distributable  among  the  stockhold- 
ers. Belfast,  etc.,  R.  Co.  v.  Belfast,  77  Me. 
445,  23  Am.  &  Eng.  R.  Cas.  736;  Taft  v.  Hart- 
ford, etc.,  R.  Co.,  8  R.  I.  310,  5  Am.  Rep.  575. 

In  general  it  may  be  said  that  the  net  earn- 
ings of  a  railway  company  are  the  surplus  of 
the  transportation  earnings  above  operating 
expense.  St.  John  v.  Erie  R.  Co.,  10  Blatchf. 
(U.  S.)  271.  And  see  Bates  v.  Androscoggin, 
etc.,  R.  Co.,  49  Me.  4gi ;  Sioux  City,  etc.,  R.  Co. 
V.  U.  S.,  no  U.  S.  205,  17  Am.  &  Eng.  R.  Cas. 
480. 

In  the  case  of  Corry  v.  Londonderry,  etc., 
R.  Co.,  29  Beav.  272,  the  meaning  of  profits 
from  which  dividends  may  be  declared  was 
thus  defined:  "  I  am  of  opinion  that  all 
the  debts  of  the  company  are  first  payable, 
other  than  those  which,  for  want  of  a  belter 
expression,  may  be  called  funded  debts;  for 
instance,  if  the  defendants  have  raised  money 
by  mortgage,  under  the  powers  contained  in 
their  act,  for  the  purpose  of  completing  their 
line,  this  does  not  constitute  such  a  debt  as 
can  be  paid  off  out  of  the  profits  before  the 
profits  are  divided.  Bui,  on  the  other  hand, 
any  debts  which  have  been  incurred  and 
which  are  due  from  the  directors  or  the  com- 
pany, cither  for  steam  engines,  for  rails,  for 
completing  staticns,  or  the  like,  which  ought 
to  have  been  and  would  have  been  paid  at  the 
time  had  the  defendants  possessed  the  neces- 
sary funds  for  that  purpose,  those  are  so 
many  deductions  from  the  profits  which,  in  my 
opinion,  are  not  ascertained  till  the  whole  of 
them  are  paid." 

Holders  of  Preferred  and  Interest-bearing  Stock. 
—  In  some  of  lh<:  cases  in  this  note.  "  net 
profits  "  were  defined  ijy  the  courts  in  suits 
involving  the  rights  of  the  holders  of  scrip 
certificates  bearing  interest  and  the  holders  of 
interest-bearing  stock  to  compel  the  declara- 
tion and  payment  of  such  dividends.  In  all 
essential  particulars,  however,  the  rights  of 
the  holders  of  such  scrip,  previously  declared 
as  dividends,  or  of  such  slock,  are  identical  in 
this  regard  with  the  rights  of  preferred  stock- 
holders.   Neither  is  entitled  to  dividends  ex- 


cept from  funds  applicable  to  that  purpose. 
See  infra.  Scrip  Dividends ;  Preferred  Stock; 
Contract  to  Pay  Interest  on  Stock  Subscriptions. 

1.  Pratt  V.  Pratt,  33  Conn.  446;  State  v.  Bal- 
timore, etc.,  R.  Co.,  6  Gill  (Md.)  366;  Barry  v. 
Merchants'  Exch.  Co.,  i  Sandf.  Ch.  (X.  Y.)  288. 

2.  Charter  Limitations  as  to  Use  of  Profits.  — 
Pratt  V.  Pralt,  33  Conn.  446;  Stale  v.  Balti- 
more, etc.,  R.  Co.,  6  Gill  (Md.)  366;  Barry  v. 
Merchants'  Exch.  Co..  i  Sandf.  Ch.  (N.  Y.)  288; 
Stevens  v.  Rutland,  etc  ,  R.  Co.,  29  Vt.  545. 

3.  A  corporation  whose  charter  provides  for 
the  construction  of  a  railroad  between  certain 
termini  will  be  enjoined  at  the  suit  of  a  stock- 
holder from  using  its  funds  or  from  pledging 
its  credit  for  the  purpose  of  extending  the 
road  beyond  these  termini.  Stevens  v.  Rut- 
land, etc.,  R.  Co.,  29  Vt.  5.15. 

4.  Dividends  Must  Be  Without  Discrimination 
as  to  Stockholders  of  Same  Class  —  England.  — 
Oakbank  Oil  Co.  Crum,  L.  R.  8  App.  65; 
Harrison  v.  Mexican  R.  Co.,  L.  R.  19  Eq.  358; 
Adley  v.  Whitstable  Co.,  17  V'es.  Jr.  315. 

Connecticut.  —  Stoddard  v.  Sheluckei  Foun- 
dry Co.,  34  Conn.  542. 

Illinois.  —  Ryder  v.  Alton,  etc.,  R.  Co.,  13 
111.  516. 

Kansas.  —  Hale  v.  Republican  River  Bridge 
Co.,  8  Kan.  466. 

Maryland.  —  State  v.  Baltimore,  etc.,  R. 
Co.,  6  Gill  (Md.)  363. 

Missouri.  —  Hill  v.  Atoka  Coal,  etc.,  Co., 
(Mo.  1893)  21  S.  W.  Rep.  508. 

New  Jersey. — Jackson  v.  Newark  Plank- 
road  Co.,  31  N.  J.  L.  277. 

New  York.  —  Jones  v.  Terre  Haute,  etc.,  R. 
Co.,  57  N.  Y.  197;  Chase  v.  Vanderbilt,  62  N. 
Y.  307. 

Pennsylvania.  —  Reese  v.  Montgomery 
County  Bank,  31  Pa.  St.  78,  72  Am.  Dec.  726. 

Illustrations.  —  Where  a  person  holding 
bonds  of  a  railroad  corporation,  by  their  terms 
convertible  into  stock,  surrendered  them  and 
received  stock  issued  prior  to  the  declaration 
of  a  dividend  by  the  board  of  directors,  it  was 
held  that  the  board  had  no  right  to  limit  the 
payment  of  the  dividend  to  the  stockholders 
holding  stock  at  a  day  prior  to  the  issue  of 
such  stock  (which  was  the  close  of  a  fiscal  year 
with  the  company),  but  that  he  was  entitled  to 
the  dividend;  and  that  the  fact  that  the  direct- 
ors had  adopted  a  particular  day  as  the  close 
of  the  corporate  fiscal  year,  or  that  they 
directed  the  close  of  the  transfer  books  for  any 
pur|)ose,  did  not  impair  the  legal  right  of  any 
stockholder  to  share  in  dividends  subsequently 
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discrimination  against  shares  is  void,  and  the  holder  may  maintain  an  action 
at  hiw  against  the  corporation  to  recover  a  judgment  for  the  dividends  to 
which  his  shares  may  have  been  entitled.' 

2.  As  to  Option  to  Take  New  Stock  —  a.  In  General.  —  When  the  accumu- 
lated profits  of  a  corporation  are  devoted  in  part  to  an  increase  of  the  capital 
stock  which  is  represented  by  an  issue  of  new  shares,  each  shareholder  is,  of 
course,  entitled  to  the  right  to  subscribe  for  the  new  shares  in  the  proportion 
which  the  shares  held  by  him  before  such  issue  may  bear  to  the  entire  capital 
stock.*  The  doctrine  of  the  option  of  shareholders  to  subscribe  for  the  new 
issue  is  broader  than  this. 

Market  Value  of  New  Shares. — ^Irrespective  of  the  market  value  of  the  new 
shares,  or  whether  such  value  may  be  due  in  part  to  accumulated  earnings 
which  the  corporation  may  have  on  hand,  or  to  other  causes,  each  stockholder 
has  a  right  to  pre-empt  such  portion  of  the  new  shares  as  the  shares  held  by 
him  may  bear  to  the  capital  stock  before  the  issue. ^ 


declared.  Jones  v.  Terre  Haute,  etc.,  R.  Co., 
57  N.  Y.  I96._ 

A  corporation  cannot  declare  a  dividend  to 
all  holders  of  less  than  fifty  shares  of  stock 
in  cash,  and  to  all  holders  of  more  than  that  in 
part  cash  and  part  bonds  of  the  corporation. 
State  V.  Baltimore,  etc.,  R.  Co.,  6  Gill  (Md.) 
363- 

The  dividends  declared  must  be  the  same 
on  all  the  stock  of  the  same  class,  so  that  each 
shareholder  may  receive  his  proportionate 
share;  and  the  fact  that  a  corporation  defend- 
ing a  suit  brought  by  a  stockholder  for  his 
dividend  shows  that  another  person  had 
agreed  to  take  such  stock,  and  that  the  com- 
missioners had  counted  such  stock  to  the  latter 
person,  is  insufficient  to  defeat  the  action;  the 
signature  of  the  first  subscriber  should  have 
been  erased  and  that  of  the  other  substituted, 
or  something  should  be  done  so  as  to  hold  the 
latter  liable.  Ryder  v.  Alton,  etc.,  R.  Co.,  13 
111.  516. 

Presumption  of  Equality.  —  The  declaration  of 
a  dividend  by  a  corporation  on  part  of  its  capi- 
tal stock  is  a  presumption  that  the  same  divi- 
dend is  declared  on  all.  Atlantic,  etc..  Tel. 
Co.  V.  Com.,  3  Brews.  (Pa.)  366. 

Eebuttal  of  Presumption.  —  If  the  articles  of 
association  of  a  company  are  silent  on  the 
subject,  it  is  an  implied  condition  that  the 
shareholders  are  entitled  to  rank  equally  as 
regards  dividends;  but  such  implication  will  be 
rebutted  if  the  articles  of  association,  contem- 
poraneous to  the  memorandum,  contain  plain 
provisions  as  to  the  preference  or  |priority  of 
shares.  Harrison  v.  Mexican  R.  Co.,  L.  R. 
19  Eq.  358. 

Distribution  of  Stock  Among  Stockholders.  — 

When  part  of  the  authorized  capital  stock 
remains  untaken,  the  right  to  issue  the  re- 
mainder of  it  is  a  corporate  franchise,  held  by 
the  corporation  in  trust  for  all  the  corporators, 
and  it  must  be  disposed  of  for  the  benefit  of 
all.  Therefore  if  the  directors  dispose  of  it  to 
the  corporators  unequally,  and  in  violation  of 
the  right  of  any,  each  corporator  injured  by 
their  act  has  a  remedy  by  an  action  at  law 
against  the  corporation.  Reese  v.  Montgom- 
ery County  Bank,  31  Pa.  St.  78,  72  Am.  Dec. 
726. 

1.  Eight  of  Stockholder  to  Maintain  Action  at 
Law.  —  Stoddard  v.  Shetucket   Foundry  Co., 


34  Conn.  542;  Jackson  v.  Newark  Plankroad 
Co.,  31  N.  J.  L.  277;  Hill  V.  Atoka  Coal,  etc., 
Co.,  (Mo.  1893)  21  S.  W.  Rep.  508;  Jones  v. 
Terre  Haute,  etc.,  R.  Co.,  57  N.  Y.  197. 

Where  a  corporation  declares  dividends  on 
all  its  stock  except  shares  named  in  a  certain 
certificate,  the  owner  of  those  shares  may  re- 
cover from  the  corporation,  in  an  action  at  law, 
the  amount  which  should  be  apportioned  to- 
him  as  the  dividend  on  the  shares,  since  such 
an  exception  is  void.  Hill  v.  Atoka  Coal,  etc., 
Co.,  (Mo.  1893)  21  S.  W.  Rep.  508. 

If  the  directors  of  a  corporation,  in  makings 
the  distribution  of  dividends,  omit  to  appor- 
tion a  quota  to  certain  shares  of  stock,  the 
owner  can  maintain  an  action  at  law  against 
the  company  for  breach  of  contract  which  the 
law  implied  from  the  relationship  of  the  par- 
ties, and  an  equal  distribution  of  dividends 
will  be  made.  Jackson  -■.  Newark  Plankroad 
Co.,  31  N.  J.  L.  277. 

Cannot  Defend  Action  on  Ground  that  Dividend 
Should  Not  Have  Been  Declared.  —  Where  a  cor- 
poration is  sued  by  a  stockholder  for  a  divi- 
dend declared  by  the  directors,  and  all  the 
other  stockholders  have  received  their  divi- 
dends and  retained  them,  the  company  cannot 
be  allowed  to  set  up  in  defense  of  the  suit  that 
the  dividend  has  not  been  earned  and  that  its 
payment  would  withdraw  a  part  of  the  capital 
of  the  company.  Stoddard  v.  Shetucket  Foun- 
dry Co.,  34  Conn.  542. 

2.  This  is  manifestly  true,  because  such 
issue  is  merely  a  distribution  of  the  profits  of 
the  corporation,  to  the  extent  to  which  the 
shares  may  have  been  paid  up  by  its  earnings. 
See  infra,  Stock  Dividends. 

3.  Option  to  Subscribe  for  New  Stock  —  Illinois. 
—  Eidman  7\  Bowman,  58  111.  444.  11  Am. 
Rep.  90. 

MassacJiiisi'tts.  —  Gray  Portland  Bank,  3 
Mass.  364,  3  Am.  Dec.  156;  Atkins  v.  Albree, 
12  Allen  (Mass.)  359. 

Minnesota.  —  Jones  v.  Morrison,  31  Minn. 
140,  I  Am.  &  Eng.  Corp.  Cas.  313. 

Missouri.  —  Knapp  v.  Publisher  George 
Knapp,  127  Mo.  53. 

Nebraska.  —  Humboldt  Driving  Park  Assoc. 
V.  Stevens,  34  Neb.  528,  33  Am.  St.  Rep.  654. 

A^cw  York.  —  Miller  v.  Illinois  Cent.  R.  Co., 
24  Barb.  (N.  Y.)  312;  Matter  of  Wheeler.  2 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  361. 
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Delay  of  Stockholder  —  Waiver.  —  There  must,  however,  be  a  seasonable  applica- 
tion by  the  stockholder  for  the  new  shares.  He  may  by  his  conduct  ratify  an 
issue  to  an  outsider.*  In  no  event  can  an  action  be  maintained  by  a  stock- 
holder against  a  corporation  for  failure  to  permit  him  to  subscribe  for  a  new 
stock  issue,  where  he  knew  of  the  issue  and  stood  idly  by  without  offering  to 
subscribe  or  tendering  the  subscription  price  for  the  new  shares. 

b.  As  TO  Right  to  Take  Original  Stock  —  Not  Applicable  to  original  stock.  — 
The  right  of  a  shareholder  to  subscribe  for  shares  does  not  apply  to  any  portion 
of  the  original  stock.*  He  has  no  more  right  to  become  the  owner  of  such 
shares  by  subscription,  or  by  purchase  from  the  corporation,  than  any  other 
person.  And  it  is  immaterial  whether  such  stock  has  once  been  issued 
and  afterwards  comes  back  into  the  possession  of  the  corporation,*  or 
whether  it  forms  part  of  the  original  authorized  issue  which  has  never  been 
subscribed  for.* 

Excluding  Stockholders  in  Arrears.  —  But  if  the  corporation  undertakes  to  appor- 
tion the  right  to  subscribe  therefor  among  its  stockholders,  there  can  be  no 
discrimination  as  to  those  who  are  in  arrears  for  shares  already  held  by  them.® 

c.  Time  Limitations  as  to  Right  to  Exercise  Option.  —  What  is 
a  reasonable  time  within  which  a  stockholder  might  have  an  opportunity  to 


Pennsylvania.  —  Montgomery  Bank  v.  Reese, 
26  Pa.  St.  143;  Cunningham's  Appeal,  108  Pa. 
St.  546. 

Vermont.  — State  v.  Smith,  48  Vt.  266. 

Wisconsin.  —  Dousman  v.  Wisconsin  Min., 
etc.,  Co.,  40  Wis.  413. 

Contra.  —  It  was  held  in  Indiana  that  where 
the  company's  charter  provided  that  the 
directors  should  have  power  to  increase  the 
stock  of  a  corporation  to  a  certain  limit  "  on 
such  terms  and  conditions,  and  in  such  man- 
ner as  to  them  shall  seem  best,"  they  might 
increase  it  without  the  consent  of  the  stock- 
holders and  without  giving  to  them  an  option 
of  subscribing  to  it.  Ohio  Ins.  Co.  v.  Nunne- 
macher,  15  Ind.  294.  Such  a  construction  of 
this  clause  in  the  company's  charter  would 
hardly  seem  to  be  warranted.  In  this  case, 
the  case  of  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dec.  156,  which  is  the  leading  case 
establishing  the  doctrine  laid  down  in  the  text, 
is  doubted. 

1.  Batiflcation  of  Issue  to  Outsider.  —  Terry  v. 
Eagle  Luck  Co.,  47  Conn.  141 ;  Wilson  v. 
Montgomery  County  Bank,  29  Pa.  St.  537. 

2.  Waiver. —  Wilson  v.  Montgomery  County 
Bank,  29  Pa.  St.  537;  Sewall  v.  Eastern  R. 
Co.,  9  Cush.  (Mass.)  5;  Brown  v.  Florida 
Southern  R.  Co.,  19  Fla.  495. 

Though  a  stockholder  is  entitled  to  a  pre- 
emption of  additional  stock  authorized  to  be 
issued,  he  cannot  maintain  an  action  against 
the  corporation  for  refusing  to  permit  him  to 
suljscribe  unless  he  alleges  and  proves  that  he 
demanded  and  offered  to  subscribe.  Wilson 
V.  Montgomery  County  Bank,  29  Pa.  St. 
537- 

Where  a  corporation  offered  stock  to  exist- 
ing stockholders  in  the  proportion  of  one 
share  of  the  new  for  every  four  shares  of  the 
old  stock  held  by  them,  on  condition  that  the 
offer  should  be  accepted  within  a  certain  time 
and  that  the  first  instalment  of  one-third  of 
the  price  of  such  new  stock  should  be  paid  at 
the  lime  of  subscribing  therefor,  one  who  sub- 
scribed for  the  proportion  of  the  new  stock  to 


which  such  rights  entitled  him,  within  the 
time  limited  therefor,  but  failed  to  comply 
with  the  condition  as  to  the  payment  of  the 
first  instalment,  in  consequence  whereof  the 
corporation  sold  the  shares  subscribed  for  by 
him  as  shares  not  taken,  cannot,  by  a  subse- 
quent tender  of  the  price  of  such  ne^v  shares 
and  interest,  maintain  a  bill  in  equity  against 
the  corporation  for  the  specific  performance  of 
an  alleged  contract.  Sewall  v.  Eastern  R. 
Co.,  9  Cush.  (Mass.)  5. 

A  stockholder  demanding  the  right  to  sub- 
scribe is  not  relieved  from  the  necessity  of 
making  a  tender  by  the  statement  of  the  secre- 
tary of  the  corporation  that  he  has  no  stock 
for  him.  Ohio  Ins.  Co.  v.  Nunemacher,  10 
Ind.  234. 

3.  Original  Stock  —  No  Option. —  Hartridge  v. 
Rockwell,  R.  M.  Charlt.  (Ga.)  2O0;  Curry  v. 
Scott,  54  Pa.  St.  270;  Coleman  v.  Columbia 
Oil  Co.,  51  Pa.  St.  74;  State  v.  Smith,  4S  Vt. 
266. 

4.  Hartridge  v.  Rockwell,  R.  M.  Charlt. 
(Ga.)  260;  Coleman  v.  Columbia  Oil  Co.,  51 
Pa.  St.  74;  State  v.  Smith,  48  Vt.  266. 

As  to  the  right  of  a  corporation,  in  the  legiti- 
mate course  of  its  business,  to  become  the 
owner  of  its  own  stock,  which  it  may  hold  as 
any  other  asset,  see  Chillicothe  Branch  Bank 
V.  Fox,  3  Blatchf.  (U.  S.)  431;  Chicago,  etc., 
R.  Co.  V.  Marseilles,  84  111.  145;  Williams 
Savage  Mfg.  Co.,  3  Md.  Ch.  418;  City  Bank 
V.  Bruce,  17  N.  V.  507;  Taylor  v.  Miami  Ex- 
porting Co.,  6  Ohio  177.  And  see  the  title 
CoKi'ORA HONS  (Pku  atk),  vol.  7,  p.  81S,  where 
the  question  is  discussed  at  length. 

6.  Where  a  corporation  is  created  with  a 
defined  capital  stock  and  only  a  part  of  that 
stock  is  subscribed,  the  directors  have  power 
to  receive  subscriptions  and  issue  certificates 
f<;r  the  untakeii  stock;  but  an  old  stockhold- 
er's right  to  subscribe  therefor  is  not  superior 
to  that  of  a  stranger.  Curry  v.  Scott,  54  F'a. 
St.  270. 

6.  Reese  v.  Montgomery  County  Bank,  31 
Pa.  St.  78,  72  Am.  Ucc.  726. 
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subscribe  for  new  shares,  is  frequently  fixed  by  the  charter  of  the  company,  or 
by  general  legislation.* 

d.  Stockholder's  Remedy  When  Participation  Refused.  —  If  the 
right  to  participate  in  a  new  issue  of  stock  should  be  refused  to  a  stockholder, 
he  may  enforce  his  right  to  participate  by  a  bill  in  equity;  *  or  in  the  event  that 
all  of  the  stock  is  already  disposed  of,  he  may  maintain  an  action  at  law  against 
the  corporation  for  damages.^ 

c.  Measure  of  Damages  When  Action  at  Law.  —  The  measure  of 
damages  in  a  suit  brought  against  a  corporation  for  its  wrongful  refusal  to 
allow  a  stockholder  to  subscribe  for  his  proportionate  share  of  the  stock  is  the 
difference  between  the  highest  market  value,  between  the  breach  and  trial, 
and  the  consideration  to  be  paid  by  him  for  the  stock."*  If  there  have  already 
been  dividends  on  the  stock  his  damages  are  increased  by  the  amount  which 
would  have  come  to  him.** 

V.  Discretion  of  Directoes  as  to  Declaring  Dividends  —  1.  In  GeneraL  — 
The  propriety  of  declaring  dividends  is  a  question  of  internal  management  of 
the  corporation,  intrusted  by  the  stockholders  to  the  sound  discretion  of  the 
directors,  whom  they  have  elected  as  its  managing  agents.®  Only  under 
exceptional  circumstances,  therefore,  will  a  court,  at  the  instance  of  stock- 
holders, review  the  exercise  of  this  discretion.'' 


1.  Time  of  Exercise  of  Option  —  Where  Fixed 
by  Charter.  —  Where  a  corporation's  charter 
provided  that  in  case  any  subsequent  increase 
of  the  capital  is  authorized  notice  of  sixty 
days  shall  be  given,  within  which  time  the 
stockholders  have  the  privilege  of  subscribing 
for  the  new  issue  proportionate  to  the  amount 
of  stock  already  held  by  them,  it  was  held 
that  in  order  to  entitle  the  stockholder  to  de- 
mand additional  shares,  it  must  appear  that 
he  both  applif^d  for  and  paid  or  tendered  the 
money  necessary  to  purchase  the  same,  within 
the  sixty  days.  Hart  v.  St.  Charles  St.  R. 
Co.,  30  La.  Ann.  758. 

Construction  of  Statutes  Limiting  Time.  —  A 
statute  provided  that  in  case  of  the  increase 
of  the  capital  stock,  the  stockholders  might 
take  the  new  stock  at  par;  and  that  the  shares 
not  taken  might  be  sold  at  auction  for  the 
benefit  of  the  corporation;  "  but  all  premiums 
realized  from  such  sales  shall  be  paid  "  to 
those  stockholders,  in  their  proper  proportions, 
who  had  not  availed  themselves  of  their  right 
to  take  the  new  shares.  A  later  statute  pro- 
vided that  whenever  a  corporation  subject  to 
the  provisions  of  the  former  statute  should  in- 
crease its  capital  stock,  the  shares  not  taken 
by  the  stockholders  "may  be  sold  or  issued  in 
such  manner  as  the  stockholders  of  the  cor- 
poration shall  by  vote  direct,"  but  that  these 
shares  shall  not  be  sold  for  less  than  their 
par  value.  The  stockholders  voted  that  all 
shares  not  taken  by  a  certain  day  should  be 
sold  at  public  auction,  or  in  such  manner 
as  the  directors  might  deem  advisable,  and 
the  directors  caused  them  to  be  sold  at  auc- 
tion. In  an  action  by  a  stockholder  to  re- 
cover the  premiums  realized  from  a  sale  of 
the  shares  which  he  did  not  avail  himself  of 
the  right  to  take,  the  court  held  that  the  case 
was  governed  by  the  provisions  of  the  later 
statute,  and  that  therefore  the  action  could 
not  be  maintained.  Mason  v.  Mills,  132 
Mass.  76. 

2.  Bill  in  Equity.  —  Cunningham's  Appeal, 


108  Pa.  St.  546;  Dousman  v.  Wisconsin,  etc., 
Min.,  etc.,  Co.,  40  Wis.  418. 

3.  Action  at  Law.  —  Gray  v.  Portland  Bank, 
3  Mass.  364,  3  Am.  Dec.  156;  Reading  F.  Ins., 
etc.,  Co.  V.  Reading  Iron  Works,  137  Pa.  St. 
282;  Reese  v.  Montgomery  County  Bank,  31 
Pa.  St.  78,  72  Am.  Dec.  726;  Wilson  v.  Mont- 
gomery County  Bank,  29  Pa.  St.  537;  Dous- 
man V.  Wisconsin,  etc.,  Min.,  etc.,  Co.,  40 
Wis.  418. 

4.  Measure  of  Damages  When  Action  at  Law. 

—  Gray  v.  Portland  Bank,  3  Mass.  364,  3  Am. 
Dec.  156;  Reading  F.  Ins.,  etc.,  Co.  v.  Read- 
ing Iron  Works,  137  Pa.  St.  282;  Montgomery 
Bank  v.  Reese,  26  Pa.  St.  143. 

5.  Montgomery  Bank  Reese,  26  Pa.  St. 
143- 

6.  Generally  Question  of  Internal  Management 

—  Eiio/aiid.  — Stevens  v.  South  Devon  R.  Co., 
9  Hare  313,  2i  L.  J.  N.  S.  Ch.  8x6. 

Unitfd  Stiit^s. —  New  York,  etc.,  R.  Co.  r. 
Nickals,  119  U.  S.  297. 

Alcihama.  —  Smith  v.  Prattville  Mfg.  Co.,  29 
Ala.  503. 

Connecticut.  —  Pratt  v.  Pratt,  33  Conn.  446. 
Louisiana.  —  State    v.  State    Bank,    6  La. 
747- 

Michigan.  —  Hunter  v.  Roberts,  83  Mich.  63, 
31  Am.  &  Eng.  Corp.  Cas.  349. 

iVew  York.  —  McNab  v.  McNab,  etc.,  Mfg. 
Co.,  62  Hun  (N.  Y.)  18;  Karnes  v.  Rochester, 
etc.,  R.  Co.,  4  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  107;  Ely  V.  Sprague,  Clarke  Ch.  (N.  Y.) 
351;  Barry  v.  Merchants'  Exch.  Co.,  i  Sandf. 
Ch.  (N.  Y.)  288;  Scott  V.  Eagle  F.  Ins.  Co.,  7 
Paige  (N.  Y.)  198. 

Pennsylvania.  —  McLean  v.  Pittsburgh  Plate 
Glass  Co.,  159  Pa.  St.  112. 

7.  A  very  strong  case  must  be  made  to  re- 
quire a  court  to  interfere  with  the  discretion  of 
directors  in  relation  to  the  declaration  of  divi- 
dends by  them,  and  if  they  honestly  err.  it  is 
doubtful  whether  a  court  has  power  to  correct 
their  mistakes.  State  v.  State  Bank,  6  La. 
747- 
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2.  On  Common  Stock.  —  In  the  absence  of  a  showing  of  bad  faith,  or  of  an 
arbitrary  and  unjustifiable  withholding  of  profits,  which  of  itself  constitutes  a 
fraud  or  a  breach  of  that  faith  which  the  directors  must  exercise  towards  the 
stockholders,  a  court  of  equity  will  not,  at  the  suit  of  the  holders  of  the  com- 
mon stock  of  a  corporation,  interfere  with  the  nonaction  of  the  board  to  com- 
pel the  declaration  of  a  dividend.*  Where,  however,  it  is  made  to  appear  that 
the  nonaction  of  the  directors  is  due  to  some  fraudulent  or  ulterior  motive,  a 
court  of  equity  will  interfere  to  protect  the  interests  of  stockholders  and 
compel  the  declaration  of  a  dividend.* 

3.  On  Preferred  Stock  —  General  statement.  —  Different  rules  prevail  with  respect 
to  the  rights  of  the  holders  of  preferred  stock  to  invoke  the  aid  of  a  court  to 
order  the  declaration  and  payment  of  dividends  on  their  stock,  from  those 
relating  to  the  right  of  holders  of  common  stock.  Much  of  the  litigation 
arising  between  the  corporation  and  preferred  stockholders  involves,  not  the 
question  as  to  whether  there  are  profits  from  which  the  dividends  could  be 
made,  but  whether,  by  the  terms  of  the  contract,  they  are  entitled  to  preference 
dividends  at  that  time.  It  involves  a  construction  of  the  contract  of  prefer- 
ence as  to  dividends,  and  the  contest  is  really  one  between  the  holders  of  pre- 
ferred stock  as  to  when,  under  the  contract,  the  holders  of  the  latter  are  entitled 
to  a  preference.  That  question  is  treated  under  another  section,^  and  only 
the  question  how  far  the  courts  will  interfere  with  the  judgment  of  the  direct- 


Distinction  in  This  Regard  Between  Dividends 
on  Common  and  Preferred  Stock.  —  Though  the 
question  of  the  ability  and  in  many  cases  of 
the  advisability  of  declaring  a  dividend  on 
stfjck,  whether  it  be  common  or  preferred,  lies 
with  the  directors,  yet,  owing  to  the  contractual 
relations  existing  between  the  holders  of  pre- 
ferred stock  and  the  corporation,  a  court  will 
review  and  supervise  the  exercise  of  that  dis- 
cretion in  the  latter  case  where  it  would  not  do 
so  in  the  former.  See  infra,  this  section,  On 
Common  Stock — On  Preferred  Stock. 

1.  Where  There  Is  No  Bad  Faith. —  Smith  v. 
Prattviile  Mfg.  Co.,  29  .\la.  503;  Hunter  v. 
Roberts,  83  Mich.  63,  31  Am.  and  Eng.  Corp. 
Cas.  349;  Park  v.  Grant  Locomotive  Works,  40 
N.  J.  Eq.  114;  McNab  v.  McNab,  etc.,  Mfg. 
Co.,  62  Hun  (N.  Y.)  18,  affirmed  133  N.  Y.  687; 
Karnes  v.  Rochester,  etc.,  R.  Co.,  4  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  107. 

Although  a  court  of  equity  will,  on  the  ap- 
plication of  a  stockholder,  compel  the  exercise 
of  the  discretion  reposed  in  the  directors  as  to 
the  declaration  of  dividends  if  they  improperly 
fail  or  refuse  to  exercise  it,  yet,  where  the  char- 
ter provides  that  the  directors  "  shall  make  and 
declare  such  dividends,  and  such  only,  as  in 
their  discretion  they  may  think  the  true 
interest  of  the  company  wili  warrant  and 
allow,"  and  it  is  shown  that  the  directors  did 
act  upon  the  application  of  the  stockholder, 
and  refused  to  declare  a  dividend,  equity  will 
not  control  their  action  unless  they  are 
proved  to  have  been  guilty  of  bad  faith,  a  wil- 
ful abuse  of  their  discretion,  or  a  wilful  neg- 
lect or  breach  of  duty.  Smith  v.  Prattvilic 
Mfg.  Co.,  29  Ala.  503. 

Construction  of  Statute  Making  Declaration  of 
Dividend  Mandatory.  -  The  Rev.  Siai.  of  Xi-w 
York,  p.  i7()7,  ^  7,  makes  it  the  duty  of  the  di- 
rectors of  a  savings  and  loan  association  to  de- 
clare dividends,  and  the  constitution  of  such 
association  provides  that  a  dividend  of  the  net 
profits  shall  be  declared  at  each  quarterly 
meeting,  to  be  credited  to  each  shareholder  in 


a  manner  therein  provided.  It  was  held  that 
though  such  provision  of  the  constitution  is 
mandatory,  the  amount  of  the  dividend  to  be 
declared  is  discretionary,  and  the  dividend  de- 
clared at  a  quarterly  meeting  at  the  end  of  the 
third  quarter  may  include  only  the  net  profits 
of  the  second  quarter.  Marks  7).  Monroe 
County  Permanent  Sav.,  etc..  Assoc.,  (Su- 
preme Ct.)  22  N.  Y.  Supp.  589. 

2.  Fraudulent  or  Ulterior  Motives  of  Directors. 
—  Fougeray  v.  Cord,  50  N.  J.  Eq.  185;  Brown 
V.  Buffalo,  etc.,  R.  Co.,  27  Hun  (N.  Y.)  342. 
See  also  cases  cited  in  preceding  note. 

Diversion  of  Profits.  —  A  court  of  equity  will, 
at  the  suit  of  stockholders,  order  a  dividend  of 
its  assets  where  the  safety  of  the  interests  of 
the  complainants  requires  it.  Where  a  majority 
of  the  stockholders  have  combined  so  to  man- 
age the  business  of  the  corporation  as  to  di- 
vert all  the  profits  of  the  enterprise  from  their 
legitimate  destination,  and  to  appropriate  them 
to  their  own  use,  and  the  circumstances  render 
any  change  in  the  directory  impracticable,  a 
proper  case  has  arisen  for  the  intervention  of 
a  court  to  order  a  dividend  of  the  assets. 
Fougeray      Cord,  50  N.  J.  Kq.  185. 

Dishonest  Withholding  of  Dividends.  —  Where 
the  com|)laint  alleged  that  the  plaintiff  was  a 
stockholder,  and  that  the  action  was  brought 
in  behalf  of  himself  and  other  stockholders 
similarly  situated,  and  that  I  he  corporation  and 
its  president  had  converted  and  misa[ii)iied  cor- 
porate moneys,  and  that  dividends  were  with- 
held and  false  books  of  account  kept,  and 
where  the  relief  demanded  was  that  the  de- 
fendants be  compelled  to  account  and  pay  over 
to  the  plaintiff  his  share  of  the  profits  which 
ought  to  have  been  distributed  as  dividends, 
it  was  held  that  a  good  cause  of  action  was 
stated.  Brown  v.  Ri'ffalo,  etc.,  R.  Co.,  27  Hun 
(N.  Y.)  342. 

3.  Construction  of  Contract  to  Pay  Dividends.  — 
For  construction  of  the  contract  of  preference 
sec  infra.  Preferred  Stock. —  Cumulative  Divi- 
dends; Xoncumulative  Dividends. 
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ors  as  to  whether  there  are  profits  justifying  the  declaration  of  a  dividend  will 
be  considered  here.  * 

When  Question  Relates  to  Existence  of  Profits.  —  The  question  whether  the  state  of 
tlic  corporate  finances  justifies  the  declaration  of  a  dividend  is  one  which  the 
courts  leave  largely  within  the  discretion  of  the  directors,  who  possess  excep- 
tional advantages  for  appraising  the  value  of  corporate  assets  and  of  obligations 
due  to  it,  and  for  foreseeing  and  providing  against  impending  contingencies.* 
When,  however,  the  finances  of  the  corporation  appear  to  justify  a  declaration 
of  the  promised  dividend,  the  stockholders  are  unquestionably  entitled  to 
receive  it,  irrespective  of  the  motive  of  the  directors  in  withholding  it,  and  a 
court  of  equity  will  entertain  jurisdiction  of  a  bill  to  compel  the  payment 
thereof.*  Of  such  weight,  however,  is  the  judgment  of  the  directors  regarded, 
that  where  in  their  opinion  the  true  interests  of  the  corporation  and  the  public 
demand  that  the  profits  should  be  devoted  to  the  improvement  of  the  corpora- 
tion's railroad  by  building  a  double  track,  instead  of  to  the  payment  of  divi- 
dends, such  exercise  of  discretion  will  not  be  interfered  with,  even  at  the 
instance  of  holders  of  noncumulative  preferred  stock.* 


1.  See  the  succeeding  subdivision. 

2.  Question    of   Existence  of  Profits.  ■ —  New 

York,  etc.,  R.  Co.  v.  Nickals,  119  U.  S  297; 
McLean  t.  Pittsburgh  Plate  Glass  Co.,  159  Pa. 
St.  112. 

3.  Where  the  Court  Will  Order  Declaration  of 
Dividend.  —  Belfast,  etc.,  R.  Co.  v.  Belfast,  77 
Me.  445;  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  79 
Me.  411,  I  Am.  St.  Rep.  330,  19  Am.  &  Eng. 
Corp.  Cas.  456;  Richardson  v.  Vermont,  etc., 
R.  Co.,  44  Vt.  613;  Boardman  v.  Lake  Shore, 
etc.,  R.  Co.,  84  N.  Y.  157.  See  also  Williston 
V.  Michigan  Southern,  etc.,  R.  Co.,  13  Allen 
(Mass.)  400;  Thompson  v.  Erie  R.  Co.,  45  N. 
Y.  468;  Bates  v.  Androscoggin,  etc.,  R.  Co., 
-19  Me.  491,  in  which  latter  case  the  action  was 
at  law. 

Though  as  a  rule  officers  of  a  corporation  are 
the  sole  judges  of  the  propriety  of  declaring 
a  dividend,  they  are  nol  allowed  to  act 
illegally,  wantonly,  or  oppressively.  When 
the  right  of  the  holder  of  preferred  stock  to  a 
dividend  is  clear,  and  there  are  funds  from 
which  It  can  properly  be  paid,  a  court  of  equity 
will  compel  a  corporation  to  declare  it.  Bel- 
fast, etc.,  R.  Co.  T.  Belfast,  77  Me.  445. 

By-law  —  Sinking  Fund.  —  In  a  case  where  a 
by-law  of  the  company  provided  that  "  divi- 
dends on  the  preferred  stock  shall  first  be 
made  semi-annually  from  the  net  earnings  of 
the  road,  not  exceeding  six  per  centum  per 
annum,  after  which  dividend,  if  there  shall  re- 
main a  surplus,  a  dividend  shall  be  made  on 
the  nonpreferred  stock  up  to  a  like  per  cent, 
par  annum;  and  should  a  surplus  then  remain 
of  net  earnings,  after  both  of  said  dividends,  in 
any  one  year,  the  same  shall  be  divided  /tro 
rata  on  all  the  stock,"  it  was  held  that  as 
against  the  preferred  creditors  the  corporation 
had  no  right  to  retain  the  sum  as  a  contribu- 
tion to  a  sinking  fund  to  pay  off  the  mortgage 
debt  when  it  became  due,  but  that,  after  the 
payment  of  current  expenses  and  the  interest 
on  the  mortgage,  the  balance  received  formed 
the  net  earnings  out  of  which  the  court  would 
require  the  payment  of  a  dividend  to  the  pre- 
ferred stockholders.  Hazeltine  7/.  Belfast,  etc., 
R.  Co  ,  79  Me.  411,  I  Am.  St.  Rep.  330,  19  Am. 
&  Eng.  Corp.  Cas.  456. 

Enjoining  Declaration  of  Dividends  on  Common 


Stock.  —  In  Boardman  v.  Lake  Shore,  etc.,  R. 
Co.,  84  N.  Y.  157,  the  court  held  that  although 
the  general  rule  is  that  the  directors  of  a  cor- 
poration are  the  sole  judges  as  to  the  propriety 
of  declaring  a  dividend  on  preferred  stock, 
where  the  right  thereto  is  clear  and  fixed  by 
the  contract,  and  the  corporation  has  funds 
which  should  be  devoted  to  the  payment  thereof, 
but  the  directors  are  required  to  take  action 
before  the  right  can  be  asserted  by  an  action 
at  law,  a  court  of  equity  will  interpose  to  com- 
pel action  and,  when  necessary,  to  restrain  any 
action  adverse  to  such  right,  such  as  granting 
an  injunction  preventing  the  declaration  of 
dividends  on  the  common  stock  until  the  divi- 
dends on  the  preferred  stock  have  been  de- 
clared and  paid. 

4.  Devoting  of  Profits  to  Improvement  of  Rail- 
road.—  In  the  case  of  the  New  York,  etc.,  R. 
Co.  V.  Nickals,  119  U.  S.  296,  where  a  bill  had 
been  filed  by  a  holder  of  noncumulative  pre- 
ferred stock,  on  behalf  of  himself  and  others, 
to  compel  the  company  to  declare  a  dividend 
to  the  stockholders  of  his  class  out  of  the  net 
profits  from  the  operations  of  the  railroad 
during  a  certain  year,  Mr.  Justice  Harlan, 
delivering  the  opinion  of  a  unanimous  court, 
said  in  part:  "  The  directors  of  such  corpora- 
tions, having  opportunities  not  ordinarily  pos- 
sessed by  others  of  knowing  the  resources  and 
condition  of  the  property  under  their  control, 
are  in  a  better  position  than  stockholders  to 
determine  whether,  in  view  of  the  duties 
which  the  corporation  owes  to  the  public,  and 
of  all  its  liabilities,  it  will  be  prudent  in  any 
particular  year  to  declare  a  dividend  upon 
stock.  While  their  authority  in  respect  of 
these  matters  may,  of  course,  be  controlled  or 
modified  by  the  company's  charter,  and  while 
the  power  of  the  courts  may  be  invoked  for 
the  protection  of  stockholders  against  bad  faith 
upon  the  part  of  the  directors,  we  should  hesi- 
tate to  assume  that  either  the  legislature  or  the 
parties  intended  to  deprive  the  corporation,  by 
its  managers,  of  the  povvcr  to  protect  the  in- 
terests of  all,  including  the  public,  by  using 
earnings  when  necessary,  or  when,  in  good 
faith,  believed  to  be  necessary,  for  the  preser- 
vation or  improvement  of  the  property  in- 
trusted to  its  control." 
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4.  Proceedings  to  Enforce  Payment.  —  The  proceedings  to  enforce  the  declara- 
tion and  payment  of  a  dividend  are  of  an  equitable  nature,  and  a  court  of 
chancery  is  the  proper  tribunal  in  which  to  institute  such  an  action.*  It  has 
been  held,  however,  in  two  jurisdictions,  that  an  action  at  law  may  be  main- 
tained where  it  is  alleged  that  sufficient  net  profits  have  been  earned  to  obli- 
gate the  corporation  to  pa}'  the  amount  agreed.'-* 

Directors  Necessary  Parties.  —  The  relation  of  cestui  que  trust  and  trustee,  so  far 
as  the  management  of  the  corporate  property  and  funds  is  concerned,  exists, 
not  between  the  stockholders  and  the  corporation,  but  between  the  stock- 
holders and  the  directors,^  and  the  proper  parties  defendant  to  a  bill  to  compel 
the  declaration  of  a  dividend  would  be  the  directors,-*  unless  the  relief  asked  is 
against  both,  in  which  case,  of  course,  both  should  be  made  parties.* 

VI.  Nature  of  Coepoeation's  Obligation  After  Declaeation — 1.  In  Gen- 
eral. —  The  nature  of  the  obligation  of  a  corporation  to  its  stockholders  after 
the  declaration  of  a  dividend  has  in  some  cases  been  held  to  be  more  than 
that  of  debtor  to  creditor.  It  has  been  said  that  after  the  segregation  of  the 
dividend  from  other  funds  of  the  corporation,  the  latter  merely  holds  it  as 
trustee  for  the  stockholder  who  has  the  equitable  title  to  it.®    Hence  the 


Charter  Eeqnirement  —  Common  Stockholders 
Sot  Paid  at  Expense  of  Preferred  Ones.  — This 
doctrine,  however,  would  manifestly  have  no 
application  to  a  case  in  which  the  directors  of 
a  corporation  had,  in  disobedience  of  its  char- 
ter requirements,  failed  to  set  aside  a  reserve 
fund  for  the  maintenance  and  repair  of  the 
corporate  plant  before  declaring  dividends. 
Thus,  where  a  corporation  had,  in  defiance  of 
such  a  charter  provision,  declared  and  paid 
dividends  on  common  stock  for  several  years 
without  having  set  aside  funds  as  required,  it 
was  held  that  the  holders  of  noncumulative 
preferred  stock  could  not  be  deprived  of  divi- 
dends in  order  to  make  good  the  sums  which 
in  previous  years  should  have  been  set  aside 
for  maintenance,  but  which  had  been  improp- 
erly applied  by  the  directors  in  paying  divi- 
dends. Dent  V.  London  Tramways  Co.,  i6 
Ch.  Div.  344. 

1.  Jurisdiction  of  Equity.  —  Williston  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  13  Allen  (Mass.) 
403.  See  also  the  following  cases  recognizing 
the  jurisdiction  of  courts  of  chancery  to  com- 
pel the  declaration  and  payment  of  dividends 
on  preferred  stock.  New  York,  etc.,  R.  Co.  v. 
Nickals,  iig  U.  S.  296;  St.  John  v.  Erie  R.  Co., 
22  Walt.  (U.  S.)  137;  McLean  v.  Pittsburgh 
Plate  Glass  Co.,  159  Pa.  St.  112;  Richardson 
V.  Vermont,  etc.,  R.  Co.,  44  Vt.  613. 

In  the  last  case  cited  it  was  held  that  where 
a  corporate  obligation  to  pay  interest  on  stock 
out  of  earnings  was  sought  to  be  enforced 
by  holders  of  that  class  of  slock,  a  court  of 
equity  was  the  proper  tribunal  in  which  such 
suit  should  be  brought;  that  although  the  bill 
alleged  the  existence  of  earnings  out  of  which 
the  interest  was  payable,  there  was  not  a  clear, 
CDmplete.  and  adequate  remedy  at  law,  because 
the  ability  of  the  corporation  to  pay  it  must 
be  ascertained  in  reference  to  the  nature  of  the 
subject,  the  relative  condition  of  the  parties, 
and  their  duty  to  creditors  having  a  paramount 
right. 

2.  Contra  —  Action  at  Law  Maintainable.  — 
Bates  V.  Androscoggin,  etc.,  R.  Co.,  49  Me. 
491;  Chase  v.  Vanderbilt,  37  N.  Y.  Super.  Ct. 
334,  ajjirmed  62  N.  Y.  307. 

9  C.  of  L. — 44  ( 


3.  Directors  Trustees  for  Stockholders — Eng- 
land.—  York,  etc.,  R.  Co.  v.  Hudson,  16 
Beav.  485;  Williams  v.  Page,  24  Beav.  661; 
Great  Luxembourg  R.  Co.  v.  Magnay,  25 
Beav.  586. 

United  States.  —  Koehler  v.  Black  River 
Falls  Iron  Co.,  2  Black  (U.  S.)  715. 

Connecticut.  —  Pratt  v.  Pratt,  33  Conn.  446. 

Illinois.  —  Chetlain  t.  Republic  L.  Ins.  Co., 
86  111.  220. 

Kansas.  —  Hale  v.  Republican  River  Bridge 
Co.,  8  Kan.  466. 

Mississippi. — Bayless  v.  Orne,  Freem.  (Miss.) 
161. 

New  York. — Verplanck  z/.  Mercantile  Ins. 
Co.,  I  Edw.  Ch.  (N.  Y.)  84;  Robinson  7'.  Smith, 
3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212 ;  Cumber- 
land Coal,  etc.,  Co.  v.  Sherman,  30  Barb.  (N. 
Y.)  554;  Butts  V.  Wood,  38  Barb.  (N.  Y.)  181. 

Pennsylvania. — Simons  v  V^ulcan  Oil,  etc., 
Co.,  61  Pa.  St.  202,  100  Am.  Dec.  629. 

Rhode  Isla?!d.  —  Hodges  v.  New  England 
Screw  Co.,  I  R.  I.  312,  53  Am.  Dec.  624. 

Wiscofisin.  —  Cook  t-.  Berlin  Woolen  Mill 
Co.,  43  Wis.  434. 

4.  Directors  and  Not  Corporation  Proper  Parties 
Defendant.  —  An  action  cannot  be  maintained 
against  the  corporation  by  one  of  its  stockhold- 
ers, to  compel  it  to  declare  and  pay  a  dividend. 
The  directors  and  not  the  corporate  body  are 
trustees,  and  are  the  proper  parties  defendant 
to  an  action  for  the  enforcement  of  the  trust. 
Karnes  7>.  Rochester,  etc.,  R.  Co.,  4  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  107 

But  it  has  been  held  that  where  the  wrong 
complained  of  was  the  keeping  by  the  corpora- 
tion of  false  books  of  account,  and  the  mis- 
appropriation by  it  and  its  president  of  money, 
a  bill  might  be  maintained  against  the  cor- 
poration by  a  stockholder  to  compel  it  to  ac- 
count and  to  pay  over  to  him  his  share  of  the 
funds  which  ought  to  have  been  declared  and 
distributed  as  a  dividend.  Brown  -■.  Buffalo, 
etc.,  R.  Co..  27  Hun  (N.  Y.)  343. 

6.  Where  Both  Directors  and  Corporation  Parties. 
—  Dunphy  t.  Traveller  Newspaper  Assoc.,  146 
Mass.  495. 

6.  Where  Fund  Segregated. —  King?'.  Patcrson, 
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insolvency  of  the  corporation  after  the  declaration  and  segregation  would  not 
affect  his  right  to  the  dividend  as  against  creditors  of  the  corporation.* 
Unless,  however,  a  particular  fund  has  been  set  apart,  the  amount  of  money 
that  would  have  been  applied  to  the  payment  of  the  dividend  remains  corporate 
assets,  and  the  stockholder  is  merely  a  creditor  for  the  amount  of  his  dividend.* 
2.  Stockholders'  Right  of  Action.  —  In  cither  event,  if  the  corporation  with- 
holds its  payment  after  the  time  has  arrived  when,  under  the  resolution  declar- 
ing it,  it  is  due,  the  stockholders  may  maintain  an  action  at  law  against  the 
corporation  for  the  amount  of  the  dividend.* 


etc.,  R.  Co.,  29  N.  J.  L.  89;  Le  Roy  v.  Globe 
Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657. 

1.  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch.  (N. 
Y.)  657. 

2.  Where  There  Is  No  Segregation.  —  Where  a 
dividend  is  declared  by  an  insurance  company, 
and  the  company  becomes  insolvent  before  its 
payment,  and  there  is  no  specific  appropriation 
of  a  portion  of  the  corporate  funds  for  the  pur- 
pose of  its  payment,  the  stockholders  are  not 
entitled  to  a  preference  in  the  payment  out  of 
the  funds  of  the  company,  but  must  share 
ratably  with  all  other  creditors.  Lowene  v. 
American  F.  Ins.  Co.,  6  Paige  (N.  Y.)  482. 

3.  Action  by  Stockholders  Against  Corporation 
for  Dividends  —  United  States.  —  Keppel  v. 
Petersburg  R.  Co.,  Chase's  Dec.  (U.  S.)  167; 
Wheeler  v.  Northwestern  Sleigh  Co.,  39  Fed. 
Rep.  347;  Brent  v.  Washington  Bank,  2  Cranch 
(C.  C.)5i7. 

Arkansas. — Southwestern  Arkansas,  etc., 
R.  Co.  V.  Martin,  57  Ark.  355. 

California.  —  Harris  v.  San  Francisco  Sugar 
Refining  Co.,  41  Cal.  393. 

Connecticut.  —  Stoddard  v.  Shetucket  Foun- 
dry Co.,  34  Conn.  542. 

Louisiana.  —  St.  Romes  v.  Levee  Steam  Cot- 
ton Press,  20  La.  Ann.  381;  Armant  v.  New 
Orleans,  etc.,  R.  Co.,  41  La.  Ann.  1020. 

Massachusetts.  —  Ware  v.  Merchants'  Nat. 
Bank,  151  Mass.  445. 

Missouri.  —  Hill  v.  Atoka  Coal,  etc.,  Co., 
(Mo.  1893)  21  S.  W.  Rep.  508. 

New  Jersey.  —  King  2>.  Paterson,  etc.,  R. 
Co.,  29  N.  J.  L.  82,  504;  Jackson  v.  Newark 
Plankroad  Co.,  31  N.  J.  L.  277. 

New  York.  — Jones  v.  Terre  Haute,  etc.,  R. 
Co.,  57  N.  Y.  196;  Ehle  v.  Chittenango  Bank, 
24  N.  Y.  548;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
(N.  Y.)  90,  II  Am.  Dec.  417,  affirming  8  Cow. 
(N.Y.)36o;  Jones  z/.  Terre  Haute,  etc.,  R.  Co., 
2g  Barb.  (N.  Y.)  353;  Scott  v.  Central  R.,  etc., 
Co.,  52  Barb.  (N.  Y.)  45;  Robinson  v.  National 
Bank,  95  N.  Y.  637,  6  Am.  &  Eng.  Corp.  Cas. 
548. 

Ohio.  —  Ohio  v.  Cleveland,  etc.,  R.  Co.,  6 
Ohio  St.  490. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  z>. 
Co  well,  28  Pa.  St.  329,  70  Am.  Dec.  128;  West 
Chester,  etc.,  R.  Co.  v.  Jackson,  77  Pa.  St. 
321. 

Estoppel  of  Corporation  to  Deny  that  Dividend 
Was  Declared.  —  The  minutes  of  a  meeting  of  a 
corporation  showed  that  a  resolution  declaring 
a  dividend  was  offered  and  seconded,  but  failed 
to  show  that  it  was  ever  adopted.  The  ofl^cers 
of  the  corporation  acted  upon  the  assumption 
that  the  resolution  was  adopted,  and  all  of  the 
stockholders  but  one  were  paid  their  pro  rata 
dividends.     The  corporation  had  never  dis- 


claimed the  action  of  its  officers  in  paying 
them.  In  an  action  at  law  by  the  unpaid 
stockholder  to  recover  his  share  of  the  divi- 
dend, it  was  held  that  the  corporation  was 
estopped  to  deny  that  the  resolution  was 
adopted.  Southwestern  Arkansas,  etc.,  R.  Co. 
V.  Martin.  57  Ark.  355. 

Where  Resolution  Fails  to  Show  Kind  of  Money. 
—  Where  a  resolution  makes  dividends  pay- 
able in  dollars  without  any  limitation,  and 
without  directing  the  payment  to  be  made  in 
any  currency  whatever,  no  inquiry  can  be 
made  into  the  means  by  which  it  determined 
to  make  the  dividend.  Hence,  it  was  held  that 
dividends  declared  by  a  corporation  in  one  of 
the  Confederate  states  during  the  civil  war 
were  thereafter  payable  to  a  stockholder  in 
lawful  currency,  although  the  earnings  of  the 
corporation  consisted  entirely  of  Confederate 
money  and  the  dividends  of  all  other  stock- 
holders were  paid  in  the  same  kind  of  money. 
Scott  V.  Central  R.,  etc.,  Co.,  52  Barb.  (N.  Y.) 
45. 

Where  a  dividend  was  made  payable  in 
"  New  York  state  currency,"  such  expression 
was  held  to  mean  cash,  and  evidence  of  an  un- 
derstanding by  the  cashier  of  the  corporation 
that  such  expression  meant  country  bank 
notes,  which  were  at  a  discount,  was  inadmis- 
sible. Ehle  -0.  Chittenango  Bank,  24  N.  Y. 
548. 

Where  Declared  in  Confederate  Money.  —  Where 
a  corporation  in  one  of  the  Confederate  states 
attempted  during  the  war  to  confiscate  divi- 
dends, it  was  held  that  the  owner  of  the  stock 
might  recover  the  dividends  in  an  action  at 
law,  but  that  the  amount  of  his  recovery  was 
limited  to  the  value  of  the  Confederate  money 
in  which  it  was  declared  at  the  time  of  dec- 
laration. Keppel  V.  Petersburg  R.  Co., 
Chase's  Dec.  (U.  S.)  167. 

Where  No  Time  of  Payment  Designated  by  Eeso- 
lution.  —  Where  the  directors  declared  a  divi- 
dend, the  amount  to  be  placed  pro  rata  to  the 
credit  of  each  shareholder  and  made  paj"able 
at  such  time  as  might  be  directed  by  the 
board,  it  was  held  that  the  corporation  became 
indebted  to  each  shareholder  to  the  amount  of 
his  share  of  the  dividend,  and  that  on  refusal 
of  the  corporation  to  pay  the  dividend  within 
a  reasonable  time  he  might  enforce  such  pay- 
ment by  the  aid  of  a  court  of  equity.  Beers  v. 
Bridgeport  Spring  Co.,  42  Conn.  17. 

Defense  that  Dividend  Was  Not  Earned.  —  After 
the  declaration  of  a  dividend  and  payment  to 
some  of  the  stockholders,  a  corporation  will 
not  be  permitted  to  set  up,  in  defense  of  a  suit 
brought  against  it  by  a  stockholder  who  was 
not  paid,  that  the  dividend  was  not  earned, 
and  that  its  payment  would  withdraw  a  part 
Volume  IX. 


Nature  of  Corporation's  Obligation 


DIVIDENDS. 


After  Declaration. 


Necessity  of  Demand.  —  A  proper  demand,  however,  by  the  stockholder  is  a 
prerequisite  to  the  liability  of  the  corporation,  and  unless  it  has  first  been 
made,  an  action  cannot  be  maintained.' 

Statute  of  Limitations.  —  A  dividend  declared  by  a  corporation,  after  its  pay- 
ment becomes  due,  is,  in  its  hands,  analogous  to  a  bank  deposit.  The  corpora- 
tion, standing  thus  in  the  attitude  of  a  trustee,  cannot  be  regarded  as  holding 
the  dividend  adversely  to  the  owner  until  after  its  refusal  to  comply  with  a 
demand  for  payment.* 

3.  Right  of  Corporation  to  Set  Off  Debt  of  Shareholder — ^May  Set  Off — Lien.  — 
A  dividend,  whether  regarded  as  a  debt  due  from  the  corporation  to  the  stock- 
holder, or  as  so  much  money  in  the  possession  of  the  corporation,  belonging  to 
the  stockholder,  may  be  withheld  in  whole  or  in  part  and  applied  by  the  cor- 
poration to  the  payment  of  an  indebtedness  due  it  by  the  stockholder.  If  the 
dividend  is  a  debt  the  corporation  may,  of  course,  exercise  the  right  of  set-off; 
if  regarded  as  belonging  to  the  stockholder,  the  corporation  has  an  implied 
lien  on  it  for  any  debt  due  by  the  stockholder  to  it.^ 

Applies  Only  to  Dividends  Declared  while  Debtor  Owner  of  Stock.  —  This  rule  applies, 
however,  only  to  dividends  which  may  be  declared  while  the  debtor  is  the 
owner  of  the  stock.  A  corporation,  at  common  law,  had  no  lien  on  the  stock 
itself  for  a  debt  which  the  stockholder  might  owe  it,*  and  the  right  to  all 
further  dividends  which  may  be  declared  passes  as  an  incident  to  the  transfer 
of  the  stock;*  as  it  is  payable  to  the  then  owner,  the  right  of  set-off  could 
not  exist*  unless  the  charter  or  articles  of  incorporation  of  the  company  give 


of  the  capital  of  the  company.  Stoddard  v. 
Shetucket  Foundry  Co.,  34  Conn.  544. 

A  court  will  not  restrain  a  corporation  from 
paying  a  dividend  which  has  been  improperly 
declared,  at  the  suit  of  a  trustee  of  shares 
brought  for  the  benefit  of  remaindermen,  un- 
less all  the  stockholders  are  made  parties  de- 
fendant. An  injunction  in  such  a  case  was 
refused  on  the  ground  that  each  shareholder 
might  maintain  an  action  at  law  against  the 
corporation  for  the  dividend  after  its  declara- 
tion. Fawcettz'.  Lawrie,  7  Jur.  N.  S.  61,  8  W. 
R.  699. 

Where  Dividend  Based  on  Worthless  Accounts 
and  Not  on  Profits.  —  Notwithstanding  the  gen- 
eral rule  that  the  propriety  of  the  action  of  a 
corporation  in  declaring  a  dividend  rests  with 
the  directors  and  cannot  generally  be  investi- 
gated in  a  suit  by  a  stoclcholder  against  the 
corporation,  for  a  dividend  which  has  been  de- 
clared, it  has  been  held  that  where  the  resolu- 
tion declaring  it  itself  shows  that  it  has  been 
based,  not  on  the  supposed  profits  of  the  cor- 
poration, but  on  worthless  accounts,  recited  by 
the  resolution  to  have  been  credited  to  the  ac- 
count of  profit  and  loss,  there  can  be  no  recov- 
ery by  a  stockholder  against  the  corporation 
for  his  proportionate  amount  of  such  dividend. 
Slayden  v.  H.  J.  Seip  Coal  Co.,  35  Mo.  App. 
439- 

1.  Demand  of  Payment  Necessary.  —  The  law 

does  not  require  a  corporation,  after  declaring 
a  dividend,  to  tender  to  each  stockholder  his 
respective  amount  in  order  to  avoid  the 
liability  of  an  action  therefor.  Hagar  -■. 
Union  Nat.  Bank,  63  .Me.  509;  Kinij  Pater- 
son,  etc.,  R.  Co.,  29  N.  ).  L.  504;  Scott  Cen- 
tral R.,  etc.,  Co.,  52  r^aVb.  (N.  Y.)45.  See  also 
State  V.  Baltimore,  etc.,  R.  Co.,  6  Gill  (Md.) 
363,  where  the  same  doctrine  is  announced. 
See  generally  the  title  Di'.MANd,  niiti\ 

What  Does  Not  Constitute  a  Demand.  —  A  let- 


ter written  by  a  stockholder  of  a  corporation 
to  its  president,  making  inquiry  as  to  what 
dividends  have  been  declared  anti  how  made 
payable,  does  not  constitute  a  sufficient  de- 
mand, and  the  fact  that  the  stockholder  re- 
ceived an  untruthful  reply  to  such  letter  does 
not  relieve  him  of  the  duty  to  make  a  legal  de- 
mand before  suit.  Scott  -'.  Central  R.,  etc., 
Co.,  52  Barb.  (N.  Y.)  45. 

2.  Statute  of  Limitations.  —  Louisville  Bank 
V.  Gray,  84  K3  .  565;  .-Vrmant  v.  New  Orleans, 
etc.,  R.  Co.,  41  La.  Ann.  1020;  St.  Romes  v. 
Levee  Steam  Cotton  Press,  20  La.  Ann.  381; 
Philadelphia,  etc.,  R.  Co.  v.  Cowell,  28  Pa.  St. 
329,  70  Am.  Dec.  128.  See  generally  the  title 
Limitation  of  Actions. 

3.  Rig-ht  of  Corporation  to  Set  Off  Debt  of  Share- 
holder.—  Hagar  v.  V  www  Nat.  Bank.  63  Me. 
509;  (iemmcll  v.  Davis,  75  Md.  546;  Sargent 
V.  Franklin  Ins.  Co.,  S  Pick.  (Mass.)  90,  19 
Am.  Dec.  306;  Texarkana  First  Nat.  Bank  -•. 
De  Morse,  (Tex.  Civ.  App.  1894)  26  S.  \V.  Rep. 
417;  Donnally  v.  Hearndon,  41  W.  Va.  519. 
See  generally  the  titles  Sf.t-okf,  Recovi'Ment, 
AND  Coi  n  l  ERci.Ai.M ;  Stock;  Stockholders. 

4.  See  the  title  Stockholders. 

5.  See  infra,  this  title,  Rii^/il  to  I)i7  idiit<fs  as 
Bcl-.i'i-i-ii  Succfssi-'C  0-,cii,rs  of  Sloik. 

6.  Where  Stock  Transferred  Before  Declaration 
—  No  Lien  on  Dividend.  —  (Icmnicll  7 .  Davis,  75 
Md.  546;  Sargent  z'.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)  90,  19  Am.  Dec.  306;  Brent  v.  Washing- 
ton Bank,  2  Cranch  (C.  C.)  517;  Merchants' 
Bank  :.  Shouse,  102  Pa.  St.  4.SS. 

No  Set-off  in  Hands  of  Transferee.  —  The  right 
of  A  corporation  to  withhold  a  dividend  from 
a  stockholder  who  is  indebted  to  it  rests 
entirely  upon  the  principleof  set-off,  for  the  divi- 
dend is  a  simple  debt  owing  from  the  corpora- 
lion  to  the  shareholder.s.  I f,  therefore,  thcsiock 
passes  into  the  hands  of  a  third  party  before 
the  dividenri  h.is  been  declared,  the  right  of 
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the  corporation  a  lien  on  the  dividends,  of  which  the  transferee  may  have  notice 
by  the  certificate.  In  that  case  the  transfer  of  the  shares  would  not  affect  the 
rii^lit  of  the  corporation  to  appropriate  the  dividends  to  the  payment  of  the 
indcbtcilncss. ' 

VII.  Relation  of  Directoes  to  Dividend  After  Declaration  —  1.  Rescis- 
sion of  Declaration  of  Cash  Dividend.  — Though  there  is  little  authority  on  the 
subject,  it  may  be  laid  down  as  a  general  rule  that  after  the  declaration  of  a 
dividend  by  a  corporation,  it  cannot,  at  a  subsequent  meeting  of  its  board  of 
directors,  rescind  such  declaration;*  nor  can  it,  for  the  obvious  and  confessed 
purpose  of  defeating  its  payment,  make  an  assessment  on  stock  payable  on 
the  same  day  as  was  a  previously  declared  dividend.*  It  has  recently  been 
held,  however,  that  where  the  fact  that  the  dividend  had  been  declared  had 
not  been  made  public,  and  each  stockholder  was  in  ignorance  of  its  declara- 
tion, and  no  fund  had  been  set  apart  for  its  payment,  the  corporation  was 
sufficiently  authorized  to  rescind  the  declaration  at  a  subsequent  meeting  of 
the  board  of  directors.'* 

2.  Rescission  of  Declaration  of  Stock  Dividend.  —  A  stock  dividend,  after  its 
declaration  but  before  being  carried  into  effect,  may  be  rescinded  at  a  subse- 
quent meeting  of  the  stockholders.'  The  reasons  which  generally  make  a  cash 
dividend  irrevocable  after  its  declaration  do  not  exist  in  the  case  of  a  stock 
dividend.® 


set-off  is  gone,  because  a  dividend  declared 
after  a  transfer  of  stock  has  been  made  be- 
longs to  the  transferee  and  not  to  the  trans- 
feror.   Gemmell  v.  Davis,  75  Md.  546. 

This  rule  is  said  to  exist  though  the  change 
in  ownership  is  produced  by  the  death  of  the 
stockholder.  Brent  v.  Washington  Bank,  2 
Cranch  (C.  C.)  517 ;  Merchants'  Bank  v,  Shouse, 
102  Pa.  St.  488. 

1.  Where  Corporation  Has  by  Charter  Lien  on 
Dividends  Subsequently  Declared. —  Bates  t/.  New 
York  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  238. 

What  Does  Not  Constitute  Notice.  —  The  char- 
ter of  a  bank  provided  for  a  directory  and 
president,  and  they  were  empowered  to  make 
"  all  needful  rules,  by  laws,  and  regulations 
for  the  control  and  management  of  the  busi- 
ness and  affairs  of  said  company,  its  property, 
and  the  mode  and  manner  of  transferring  its 
stock."  The  corporation  enacted  a  by-law 
that  "  the  stock  of  the  company  shall  be  as- 
signable only  on  the  books  of  the  company, 
*  *  *  and  no  transfer  of  the  stock  of  the 
association  shall  be  made  by  any  stockholder 
who  shall  be  liable  to  the  company  for  any 
sum  of  indebtedness:  *  *  *  and  certifi- 
cates of  stock  shall  contain  upon  them  notice 
of  this  provision."  Certificates  of  stock  were 
issued  to  C,  reciting  that  they  were  "  trans- 
•ferable  at  the  office,  in  person  or  by  attorney." 
C.  borrowed  money  upon  these  certificates  and 
assigned  them  to  P.  as  collateral  security. 
When  she  presented  the  certificates  and  de- 
manded a  transfer  it  was  refused  by  the  bank 
on  the  ground  that  C.  was  indebted  to  it  in  an 
amount  exceeding  the  value  of  the  stock  and 
the  dividends  due  thereon.  It  was  held  that  P. 
did  not  have  constructive  notice  by  the  charter 
that  there  would  be  any  by  law  preventing  a 
stockholder  indebted  to  the  bank  from  dispos- 
ing of  his  stock,  but  only  that  there  would  be 
some  regulation  of  the  "  mode  and  manner  " 
of  the  transfer,  and  she  had  the  right  to  pre- 
sume that  such  regulation  was  announced  in 
the  certificate  in  the  words  "  transferable  at 
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office  in  person  or  by  attorney,"  and  was  noi 
bound  to  inquire  further,  and  being  an  inno- 
cent purchaser  for  value  without  notice  of  the 
bank's  lien  on  the  stock,  if  it  had  any,  was 
not,  to  the  extent  of  her  loan,  affected  thereby. 
Holly  Springs  Bank  v.  Pinson,  58  Miss.  421, 
38  Am.  Rep.  330. 

2.  Declaration  of  Cash  Dividend  Irrevocable.  — 
Morawetz  on  Private  Corporations  (2d  ed.),  § 
445- 

3.  Ex  p.  Winsor,  3  Story  (U.  S.)  411. 

4.  May  Revoke  When  Declaration  Unconununi- 
cated  to  Stockholders.  —  Ford  v.  Easthampton 
Rubber  Thitad  Ct'.,  158  Mass.  84. 

5.  Rule  as  to  Stock  Dividends.  —  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141 ;  Hollingshead 
V.  Woodward,  35  Hun  (N.  Y.)  410. 

The  stockholders  of  a  corporation  voted  to 
increase  its  capital  stock  out  of  the  earnings. 
The  increase  was  for  a  special  object  which 
had  failed;  thereupon  a  special  meeting  of  the 
stockholders  was  held  before  any  action  had 
been  taken  under  the  vote  to  increase  the  stock, 
and  that  vote  was  rescin  ed.  Thus  matters 
stood  for  a  year,  when  a  petition  was  filed  by  a 
stockholder  praying  that  the  corporation  might 
be  compelled  to  issue  the  stock  to  him.  The 
court  held:  ist.  That  the  mere  vote  to  in- 
crease the  stock  did  not  give  it  an  existence. 
2d.  That  the  company  had  full  power  to  re- 
scind the  vote  increasing  the  stock.  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141.  See  infra. 
Stock  Dividends. 

6.  The  Difference  Between  a  Cash  and  a  Stock 
Dividend,  so  far  as  the  revocability  of  the  lat- 
ter is  concerned,  was  thus  laid  down  by  a 
Connectictit  zouxv.  "  There  is  adifference,  how- 
ever, between  a  cash  and  a  stock  dividend. 
The  former  is  created  by  a  simple  vote  of  the 
directors,  and  the  amount  thereby  becomes 
severed  from  the  general  fund  and  belongs  to 
the  stockholders  pro  rata.  The  latter  can  be 
initiated'  only  by  a  vote  of  the  stockholders. 
That  is  followed  by  issuing  the  stock,  and  the 
increase  can  only  be  completed  legally  by  filing 
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VIII.  Stock  Dividends  —  1.  In  General  —  Nature  and  LegaUty.  —  Where  the 
charter  of  a  corporation,  or,  if  it  be  organized  under  a  general  law,  the  govern- 
ing statute,  authorizes  it  to  increase  its  capital  stock,  it  frequently  does  so  by 
making  what  are  called  "stock  dividends."  The  stock  dividend  represents 
profits  which  have  been  accumulated  and  which  would  have  been  the  subject 
of  lawful  distribution.  The  retention  of  these  profits  to  an  amount  equal  to 
the  par  value  of  each  share  of  stock  issued,  manifestly  does  not  prejudice  the 
rights  of  creditors  of  the  corporation,  because  each  share,  after  the  issue,  is 
paid  up  by  the  profits  devoted  to  the  capital.  As  to  the  stockholder,  these 
dividends  merely  change  the  form  of  his  investment  by  increasing  the  number 
of  his  shares,  yet  leave  the  value  of  all  his  stock  substantially  the  same. 
Such  dividends  are  recognized  by  the  courts  as  lawful.* 

Power  Besides  Primarily  in  Stockholders.  —  The  power  to  increase  the  capital  stock, 
whether  made  by  the  issue  of  lawfully  paid-up  shares  as  a  dividend  to  the 
stockholders,  or  by  giving  to  them  an  option  to  subscribe  for  such  new  issue, 
is  generally  intrusted  to  the  stockholders  themselves,  though  of  course  the 
charter  or  governing  statute  might  lodge  such  power  with  the  directors. 
Unless,  however,  that  power  be  clearly  expressed  in  the  charter  it  is  held  to 
remain  within  the  exclusive  power  of  the  stockholders.* 


with  the  town  clerk  and  with  the  secretary  of 
the  state  tiie  certificates  required  by  law.  Sup- 
pose the  vote  had  been  to  increase,  not  from 
the  surplus  earnings,  but  by  a  sale  of  the 
newly  created  stock.  In  such  a  case  it  cannot 
be  said  that  the  capital  is  actually  increased 
until  the  new  stock  is  subscribed  for  at  least. 
Until  then  there  is  an  element  of  uncertainty 
about  it.  It  may  never  be  taken.  It  is  very 
clear  that  the  vote  to  increase  is  not  per  se  an 
increase.  Nor  is  it  such  where  the  increase 
contemplated  is  from  the  surplus  earnings. 
Again,  a  cash  dividend  entitles  the  stockliolder 
to  so  much  money,  the  ordinary  way  in  which 
he  receives  from  time  to  time  the  fruits  of  his 
investment.  Such  dividends  do  not  materially 
affect  the  value  of  the  stock.  A  stock  dividend 
is  exceptional.  It  does  not  add  to  his  ready 
cash,  but  it  changes  the  form  of  his  investment 
by  increasing  his  number  of  shares,  thereby 
diminishing  the  value  of  each  share,  leaving 
the  aggregate  value  of  all  his  stock  substan- 
tially the  same.  It  is  of  no  special  importance 
whether  that  value  be  divided  into  few  or 
many  shares."  Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141. 

1.  Power  of  Corporation  to  Make  Stock  Dividend 

—  Entrland. —  Bouch  z/.  Sproulc,  L.  K.  12  App. 
385. 

United  States. — Chicago  City  R.  Co.  v.  Aller- 
ton.  18  Wall.  (U.  S.)  233;  Kenton  Furnace  R., 
etc.,  Co.  V.  McAIpin,  5  Fed.  Rep.  737;  Gibbons 
V.  Mahon,  136  U.  S.  549. 

MassachuH'tts.  —  Minot  v.  Paine,  99  Mass. 
loi,  96  Am.  Dec.  705;  Boston,  etc.,  R.  Co.  v. 
Com.,  100  Mass.  399;  Daland  v.  Williams,  roi 
Mass.  571;  Rand  v.  Ilubbell,  115  Mass.  461, 
15  Am.  Rep.  121 ;  Leiandt/.  Haydcn,  102  Mass. 
542;  Atkins  V.  Albree,  12  Allen  (Mass.)  359. 

Minnesota.  —  Jones  v.  Morrison,  31  Minn. 
140. 

New  York.  —  Williams  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162;  Howell  v.  Chicago, 
etc.,  R.  Co.,  51  Barb.  (N.  Y.)  378;  Simpson  v. 
Moore,  30  Barb.  (.V.  Y.)  637;  Clarkson  v. 
Clarkson,  18  Barb.  (N.  Y.)  646. 

Ohio. — Ohio  v.  Cleveland,  etc.,  R.  Co.,  6 
Ohio  St.  490. 


Pennsylvania.  —  Wiltbank's  Appeal,  64  Pa. 
St.  256;  Com.  V.  Pittsburg,  etc.,  R.  Co.,  74  Pa. 
St.  83;  Eisner's  Estate,  175  Pa.  St.  143;  Bid- 
die's  Appeal,  99  Pa.  St.  279;  Moss's  Appeal, 
83  Pa.  St.  264,  24  Am.  Rep.  164. 

If  a  corporation  has  earned  a  dividend  and 
it  desires  to  retain  the  money  so  earned  for 
the  purposes  of  the  company,  it  is  no  violation 
of  law  to  retain  such  money  and  in  lieu 
thereof  to  issue  to  the  stockholders  a  corre- 
sponding amount  of  stock,  if  the  company  has 
the  power  to  increase  its  capital  stock.  Jones 
Morrison,  31  Minn.  140;  Howell  71.  Chicago, 
etc.,  R.  Co.,  51  Barb.  (N.  Y.)  378. 

Profits  Applied  to  Paying  Up  Stock.  —  On  the 
same  principle  a  corporation  has  the  power,  as 
between  itself  and  its  stockholders,  to  agree,  in 
consideration  of  the  surrender  to  it  by  the 
stockholders  of  accumulated  profits,  and  of  the 
increased  value  of  its  property,  to  treat  stock, 
upon  which  only  fifty  per  cent,  has  been  paid 
as  fully  paid-up  slock.  Kenton  Furnace  R.. 
etc.,  Co.  V.  McAlpin,  5  Fed.  Rep.  737. 

2.  Power  Lodged  with  Stockholders  Unless  Espe- 
cially Conferred  on  Directors.  —  Chicago  Ciiv 
R.  Co.  -..  Allerton.  iS  Wail.  (U.  S.)  233:  Eid- 
man  t.  Bowman,  58  III.  444,  11  Am.  Rep.  90; 
Finley  Shoe,  etc.,  Co.  v.  Kurtz,  34  Mich.  89. 

Where  a  corporation's  charier  provided  thai, 
the  capital  stock  might  "  be  increased  from 
time  to  time  at  the  pleasure  of  said  corpora- 
tion," the  directors  alone,  and  without  the 
matter  being  submitted  to  and  approved  by 
the  stockholders,  had  no  power  to  increase  it: 
and  the  fact  that  the  charter  declared  that 
"  all  the  corporate  powers  of  said  corporation 
shall  be  vested  in  and  exercised  by  a  board 
of  directors,  and  such  officers  and  agents  as 
said  board  shall  appoint,"  does  not  alter  the 
case.  Chicago  City  R.  Co.  v.  Allcrton,  18 
Wall.  (U.  S.)  233. 

The  charier  of  a  company  provided  that  its 
capital  stock  should  be  one  hundred  thousand 
dollars,  with  power  to  increase  it  to  five  hun- 
dred thousand  dollars.  The  charter  did  not 
provide  by  whom  this  power  might  lie  exer- 
cised. The  court  held  that  the  board  of  di- 
rectors did  not  have  the  authority  to  increase 
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Corporation  Must  Be  Authorized  or  Increase  Void.  —  There  must  always  be,  either  in 
the  charter  or  elsewhere,  authority  for  the  increase,  or  the  new  is5ue  will 
be  void.* 

2.  Constitutional  Inhibitions. — To  Prevent  the  issue  of  Watered  Stock  by  corpora- 
tions under  the  guise  of  making  stock  dividends,  some  states  have  constitu- 
tional inhibitions  against  the  issuing  of  stock  by  corporations  except  in 
consideration  of  money,  labor  done,  or  property  accumulated  or  received.* 

When  Dividend  Based  on  Increased  Value  of  Franchise  or  Property.  —  Under  such  pro- 
visions it  is  held  that  a  corporation  cannot  issue  a  stock  dividend  based  on 
the  supposed  increased  value  of  the  corporate  franchise  or  property.^ 


ihe  capital  stock  without  the  assent  of  the 
shareholders.  Kidman  v.  Bowman,  58  111. 
444,  II  .\.m.  Rep.  90. 

Ratification  by  Stockholders  of  Action  of  Direct- 
ors.—  Where,  however,  the  capital  stock  of  a 
corporation  having  by  general  statute  the 
right  to  increase  its  capital  stock  has  been 
increased  by  an  action  of  the  directors  subse- 
quently unanimously  ratified  by  the  stock- 
holders, the  issue  is  valid.  It  was  accordingly 
held  that  where  the  owner  of  mines  agreed 
with  certain  persons  to  form  a  corporation, 
they  to  put  in  twenty  thousand  dollars,  he  the 
mines,  and  to  have  one-half  of  the  stock 
issued,  and  where  the  money  was  furnished 
and  stock  to  that  amount  issued  to  the  parties 
furnishing  it,  but  by  mistake  the  articles  of 
incorporation  fixed  the  whole  capital  at  twenty 
thousand  dollars  instead  of  forty  thousand 
dollars,  it  was  held  that  the  adoption  of  a 
resolution  by  the  directors  instead  of  by  the 
stockholders  correcting  this  mistake,  and  the 
subsequent  assent  and  acquiescence  of  all 
the  stockholders,  cured  the  irregularity  and 
validated  the  issue.  Bailey  v.  Champlain 
Min.,  etc.,  Co.,  77  Wis.  453. 

1.  No  Authority  to  Increase  Unless  Authorized 
by  Charter  or  General  Statute.  —  Winters 
Armstrong,  37  Fed.  Rep.  508;  Scovill  v.  Thayer, 
105  U.  S.  143;  Granger's  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  325;  Salem  Mill  Dam  Corp. 
V.  Ropes,  6  Pick.  (Mass.)  23;  People  v.  Parker 
Vein  Coal  Co.,  10  How.  Pr.  (N.  Y.  Supreme 
Ct.)  543;  New  York,  etc.,  R.  Co.  v.  Schuyler, 
38  Barb.  (N.  Y.)  535;  Sutherland  v.  Olcott,  95 
N.  Y.  93. 

Unless  authorized,  even  the  unanimous 
agreement  of  the  stockholders  would  be 
ineffectual  to  validate  the  issue.  People  v. 
Parker  Vein  Coal  Co.,  10  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  543. 

Contract  to  Take  Unauthorized  Stock  Void.  — 
Accordingly,  where  a  corporation  proceeds  to 
increase  its  capital  stock  without  legislative 
authority,  or  in  a  different  manner  from  that 
provided  by  the  legislature,  such  issue  is  void 
and  obligations  to  pay  for  subscriptions  to 
such  stock  are  likewise  void.  Scovill  v. 
Thayer,  105  U.  S.  143;  Winters  v.  Armstrong, 
37  Fed.  Rep.  508;  Granger's  L.,  etc.,  Ins.  Co. 
V.  Kamper,  73  Ala.  325. 

2.  Constitutional  Provisions.  —  Const,  of  Ala- 
bama (1875),  art.  13,  §  6;  Const,  of  Illinois 
(1870),  art.  II,  §  13. 

In  Wisconsin,  by  statutory  enactment,  prac- 
tically the  same  rule  prevails.  See  Statutes  of 
Wisconsin,  §  1753. 

3.  Under  the  Alabama  Constitution,  art.  14,  §  6, 
prohibiting  corporations   from  issuing  stock 


"  except  for  money,  labor  done,  or  money  or 
property  actually  received,"  and  declaring 
void  "  all  fictitious  increase  of  stock,"  a  cor- 
poration with  a  paid-up  capital  of  ten  thou- 
sand dollars  cannot  double  its  capital  stock, 
distributing  the  new  stock  among  the  stock- 
holders as  a  stock  dividend,  on  the  theory  that 
its  capital  has  "  been  invested  in  property 
which  has  more  than  doubled  in  value,  and  is 
now  worth  $20,000,  over  and  above  all  liabili- 
ties." In  a  case  where  a  newspaper  corpora- 
tion had  attempted  to  issue  stock  dividends 
based  on  the  alleged  increased  value  of  the 
corporate  franchise  and  the  earning  capacity 
of  the  company,  Mr.  Chief  Justice  Stone,  de- 
livering the  opinion  of  the  court,  said  in  part: 
"  We  have  no  reason  for  suspecting  anything 
improper  in  the  proposed  increase  of  stock. 
We  are  declaring  a  rule,  however,  which  must 
govern  alike  this  and  ail  other  propositions  to 
issue  additional  stock  upon  mere  increased 
value  of  corporate  property.  The  constitu- 
tion, in  terms,  inhibits  the  issue  of  fictitious 
stock;  that  is,  stock  which  has  no  valuable 
thing,  or  corporate  assets,  to  rest  on,  and  of 
which  it  is  the  representative.  If  it  represents 
nothing,  and  has  nothing  to  stand  on,  it  is 
fictitious,  it  is  fraudulent,  it  is  unconstitu- 
tional. Conceding,  for  the  present,  that  if 
this  corporation  held  accumulated,  undistrib- 
uted, tangible  assets  in  excess  of  its  capital 
stock,  that  excess  or  surplus  would  furnish  a 
basis  for  the  issue  of  additional  stock,  com- 
mensurate with  the  value  of  such  excess,  the 
case  made  by  the  report  of  the  chairman  of 
the  stockholders'  meeting  falls  very  short  of 
what  should  be  required  before  an  increased 
issue  of  capital  stock  should  be  allowed.  It 
should  have  been  shown  in  what  the  original 
capital  had  been  invested,  in  what  its  capital 
now  consists,  and  what  makes  up  the  in- 
creased value  which  the  proposed  additional 
stock  is  to  represent.  Less  than  this  would 
open  too  wide  a  door  for  fraud,  and  would 
leave  a  credulous  public  exposed  to  the  merci- 
less greed  of  scheming  rapacity.  It  behooves 
constituted  authority  to  keep  well  abreast  with 
the  many  inventions  which  modern  cupidity 
has  wrought  out,  and  which,  perhaps,  more 
than  any  other  agency,  have  called  into  e.xer- 
cise  pernicious  principles  which  threaten  the 
overthrow  of  organized  government.  In  this 
highly  conservative  yet  restraining  spirit,  the 
principle,  constitutional  and  statutory,  on 
which  this  case  mainly  hinges,  had  its  origin 
and  finds  its  justification.  Let  us  not,  by 
timid  interpretation,  impair  the  strength  of 
this  bulwark,  erected  by  our  constitution 
makers  against  the  frauds  which  have  become 
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Accumulated  Money  Surplus.  —  If  the  stock  dividend  be  based  on  an  accumulated 
money  surplus,  such  constitutional  inhibitions  would  not  apply.  No  reason 
can  be  perceived  for  requiring  the  corporation  first  to  make  a  cash  dividend 
to  the  stockholders,  and  then  to  issue  to  them  the  stock  for  the  cash  previously 
received.*  Indeed,  if  the  stock  offered  in  exchange  for  the  cash  exceeds  the 
latter  in  value,  the  whole  transaction  is  in  effect  a  stock  dividend,  and  legally 
must  be  so  regarded.* 

IX.  Pkopekty  Dividends.  —  It  has  rarely  been  found  necessary  or  con- 
venient for  a  corporation  to  make  a  distribution  of  property  among  its  share- 
holders. It  is  nevertheless  certainly  legal,  when  it  has  accumulated  property 
other  than  monej'  sufficient  in  amount  to  authorize  a  division  of  it  among  its 
stockholders,  for  it  to  declare  a  dividend  payable  in  specific  property  to  its 
stockholders.*  Illustrations  of  when  property  dividends  might  be  found  to 
be  convenient  arc  contained  in  the  notes.  * 

X.  Scrip  Dividends  —  1.  General  Nature.  —  What  is  known  as  a  scrip  divi- 
dend is  made  when  a  corporation  issues  to  its  stockholders  certificates  reciting 
that  they  are  each  entitled  to  privileges  therein  specified.  These  dividends 
are  sometimes  declared  by  a  corporation  when  it  has  accumulated  surplus 
earnings,  and  instead  of  distributing  those  earnings  in  the  form  of  cash  divi- 
dends it  has  been  found  expedient  to  withhold  and  devote  them  to  the 
improvement  of  the  corporate  property  and  the  consequent  enhancement  of 
its  value.* 

Convertible  into  Bonds  or  Stock — Interest.  —  These  certificates  are,  sometimes 
at  the  option  of  the  holder''  and  sometimes  at  the  option  of  the  corporation,'' 
convertible  into  the  bonds  or  stock  of  the  latter  or  redeemable  in  currency; 
and  they  sometimes  bear  interest.* 

Capital  Stock  Not  Used  for  Purpose  of  Redemption.  —  As  no  part  of  the  capital  stock 
of  a  corporation  may  be  used  for  the  redemption  of  these  certificates,  their 
issue  manifestly  is  not  illegal.® 

Fraud.  —  A  corporation  may,  however,  by  issuing  scrip  dividends  defraud  a 
corporation  with  which  it  is  about  to  consolidate.     In  such  case  the  i.ssue  has 


the  reproach  of  che  age  we  live  in."  t'ltzpat- 
ricU  V.  Dispatch  Pub.  Co.,  83  Ala.  604. 

1.  This  question  has  not  arisen  in  any  state 
which  has  such  a  constitutional  inhibition. 
In  Fit/.patrick  v.  Dispatch  Pub.  Co.,  83  Ala. 
604,  the  court  expressly  refrained  from  passing 
on  it. 

2.  In  re  Bouch,  29  Ch.  Div.  635,  affirmed  as 
to  this  doctrine  in  Bouch  v.  Sproule,  L.  R.  12 
App.  385;  Daland  v.  Williams,  loi  Mass.  571; 
Rand  v.  Hubbell,  115  Mass.  461,  15  Am.  Rep. 
121. 

3.  So  long  as  the  dividend  is  payable  from 
the  net  earnings  of  the  corporation,  out  of 
which  dividends  may  lawfully  be  paid,  it  is 
obviously  immaterial  whether  they  be  payable 
in  cash,  stock,  scrip,  or  property.  See  su/^ni. 
From  Whiil  l'a\a!>lr — /uirni>i<^'.<, 

4.  Where  Payable  in  Certificates  of  Stock  Owned 
by  the  Corporation.  —  A  corp()rati<jn  purchased, 
out  of  lis  tict  earrings,  shares  of  its  own  stock 
in  the  market,  and  afterwards  distributed 
these  shares  among  the  stockholders  as  a  divi- 
dend. This  was  a  dividend  of  personal  prop- 
erty consisting  of  those  shares  of  stock,  and 
not  a  "  stock  dividcnrl."  LeIantI  t.  Ilayden, 
ro2  Mass.  543. 

Where  Declared  in  Confederate  Notes.  —  An- 
otlicr  illustration  of  the  dosir.ibilily  of  declar- 
ing dividends  payable  in  the  jjersonal  propert)' 
of  I  he  corporation  is  afforded  by  those  cases 


in  which  its  profits  were  received  in  Confeder- 
ate notes  during  the  war  of  the  rebellion.  In 
some  cases  dividends  were  made  payable  in 
those  notes.  Keppel  v.  Petersburg  R.  Co., 
Chase's  Dec.  (U.  S.)  167;  Scott  v.  Central  R., 
etc..  Co.,  52  Barb.  (N.  Y.)  45. 

5.  Scrip  Dividend  —  General  Nature.  —  Bailey 
V.  New  York  Cent.,  etc.,  R.  Co.,  22  Wall.  (U. 
S.)  604;  Millen  v.  Guerrard,  67  Ga.  284,  44  Am. 
Rep.  720:  Brown  v.  Lehigh  Coal,  etc..  Co.,  49 
Pa.  St.  270. 

6.  Convertible  into  Corporate  Bonds  or  Stock  — 
Option  of  Holder.  —  State  v.  Baltimore,  etc., 
R.  Co.,  6  (;ill  (.Md.)  363;  Bailey  v.  Citizens 
Gas  Light  Co.,  27  N.  J.  Eq.  196;  SutlifT  v. 
Cleveland,  etc.,  R.  Co.,  24  Ohio  St.  147; 
Brown  v.  Lehigh  Coal,  etc.,  Co.,  49  Pa.  St.  270. 

7.  Option  of  Corporation.  —  Bailev  v.  New 
York  Cent.,  etc.,  R.  Co..  22  Wall.  (U.  S.)  604; 
Millen  v.  Guerrard,  67  Ga.  284,  44  Am.  Rep. 
720;  People  V.  Board  of  Assessors,  16  Hun 
(N.  Y.)  196. 

8.  Interest.  —  Bailey  v.  New  York  Cent., 
etc.,  R.  Co.,  22  Wall.  (U.  S.)  604;  Millen  v. 
Guerrard,  67  Ga.  2S4,  44  Am.  Rep.  720;  Bailey 
7'.  Citizens  Gas  Light  Co.,  27  N.  J.  Eq.  196; 
People  V.  Board  of  Assessors,  16  Hun  (N.  Y.) 
196. 

9.  See  supra.  From  I'VJial  Payable  —  Farn- 
iiii^s;  and  infra,  Payment  of  Dividends  Out  of 
Capital. 
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been  hcUl  to  be  void.* 

2.  Recitation  of  Scrip  Certificate.  —  The  recitation  of  the  scrip  certificate  is, 
of  course,  the  measure  of  the  corporate  obUgation  as  to  the  holder's  privilege.* 
Where  the  scrip  certificates  are,  at  the  option  of  the  holder,  convertible  into 
stock  or  bonds  at  or  within  a  specified  time,  the  time  named  is  frequently  the 
essence  of  the  contract,  and  the  holder's  failure  to  declare  his  option  in  time 
■will  deprive  him  of  the  opportunity  of  exercising  it.* 

3.  Interest-bearing  Bonds.  —  A  stockholder,  whether  of  common  or  preferred 
stock,  cannot,  by  the  action  of  the  corporation,  be  converted  into  a  creditor, 
except  as  to  the  earnings  already  realized  from  which  dividends  are  lawfully 
payable.  *  Hence  a  corporation  cannot  make  scrip  certificates  which  it  has 
issued  as  a  dividend  convertible  into  interest-bearing  bonds  of  the  corporation 
on  demand ;  ^  but  it  has  been  held  that  there  may  be  a  ratification  of  such 


1.  Fraud — Consolidation.  —  Where  negotia- 
tions were  pending  between  two  corporations 
for  their  consolidation  upon  a  certain  basis  of 
indebtedness,  one  of  them,  without  the  Icnowl- 
edge  of  the  other,  declared  a  scrip  dividend  of 
ten  per  cent,  on  the  amount  of  its  capital  stock, 
with  interest  payable  at  the  option  of  the  com- 
pany. Consolidation  was  effected  between  the 
companies  without  any  knowledge  on  the  part 
of  the  second  company  as  to  such  resolution  or 
the  increased  indebtedness.  The  court  held 
that  the  scrip  dividend  was  void,  and  the  com- 
pany issuing  it  was  restrained  from  recogniz- 
ing it  as  a  valid  obligation.  Bailey 
Citizsns'  Gas  Light  Co.,  27  N.  J.  Eq.  196. 

2.  Measure  of  Corporate  Obligation.  —  A  corpo- 
ration, restricted  to  six  per  cent,  dividends  out 
of  profits  to  stockholders,  issued  scrip  certifi- 
cates from  time  to  time  entitling  the  holder  to 
additional  shares  of  stock,  distributing  them 
ratably  among  shares  and  scripholders  in 
proportion  to  the  amount  held  at  the  date  of 
the  issue,  the  resolution  embodied  in  the 
scrip  providing  that  the  scrip  should  not  be 
entitled  to  any  cash  dividend  until  the  funded 
debt  of  the  company  should  be  paid  off,  or 
adequate  provision  made  for  its  discharge 
when  due  and  payment  demanded;  nor  until 
conversion  of  said  scrip  into  stock.  After  con- 
version certain  of  the  scripholders  demanded 
the  back  dividends  which  had  been  declared 
on  the  stock  from  the  issue  to  the  date  of  con- 
version. The  court  held  that  the  rights  of  the 
scripholders  were  measured  by  the  contract 
under  which  it  was  issued,  of  which  the  scrip 
alone  was  the  evidence;  and  that  the  contract 
was  but  an  engagement  that  the  holders  of  the 
scrip  might  become  shareholders  after  pay- 
ment of  the  funded  debt  or  provision  made 
therefor;  and  that  therefore  the  scripholders 
were  not  entitled  to  dividends  upon  the  scrip 
nor  on  the  stock  into  which  it  had  been  con- 
verted, except  on  such  as  had  been  declared 
subsequent  to  said  conversion.  Brown  v. 
Lehigh  Coal,  etc.,  Co.,  49  Pa.  St.  270. 

3.  Delay  in  Exercising  Option.  —  A  railroad 
with  power  to  increase  its  stock  to  any  neces- 
sary amount,  and  to  allow  and  pay  interest 
thereon,  iss  ued  its  bonds,  bearing  interest  pay- 
able semi-annually  and  containing  a  provi- 
sion that  they  might,  within  a  specified  time, 
be  converted  into  stock  of  the  road  at  the 
option  of  the  holder.  Interest  was  allowed  to 
the  stockholders  up  to  the  date  of  the  first 
dividend  and  was  paid  by  issuing  to  them  new 


stock,  the  sum  so  paid  not  exceeding  the  net 
earnings  of  the  road  during  the  time  named. 
It  was  held  that  a  bondholder  who  had  been 
regularly  paid  the  interest  on  his  bonds  up  to 
the  time  of  the  dividend,  and  who  then  elected 
to  convert  his  bonds  into  stock,  was  only  en- 
titled to  receive  stock  to  the  amount  of  the 
principal  sum  specified  in  the  bonds,  and 
could  claim  no  part  of  the  new  stock  so  issued 
by  the  company,  nor  any  compensation  or 
allowance,  in  stock  or  otherwise,  on  account 
thereof.  Sutliff  v.  Cleveland,  etc.,  R.  Co.,  24. 
Ohio  St.  147. 

Where  the  holder  of  corporate  obligations 
which  provided  for  their  payment  at  their  ma- 
turity in  money  or  in  stock,  at  the  option  of 
the  holder  (the  money  to  be  raised  from  the 
sale  of  the  stock),  applied  for  a  conversion  of 
his  obligations  to  stock  on  Monday,  the  day  of 
maturity  being  Sunday,  the  court  held  that  he 
was  too  late.  Chaffee  v.  Middlesex  R.  Co., 
146  Mass.  224. 

Where  Application  Was  Made  in  Time.  —  But 
in  a  case  where  the  certificate  provided  for  its 
conversion  at  maturity  and  where  the  holder 
was  told,  when  he  applied  at  the  treasurer's 
office  ten  minutes  after  three  on  that  day,  to 
convert  his  obligation  and  bonds  into  shares, 
that  he  was  too  late,  and  where  he  did  not  in 
consequence  present  his  obligations  for  con- 
version on  that  afternoon,  but  two  days 
later  surrendered  them  for  their  par  value  in 
money,  not  waiving  any  rights  to  the  shares 
or  to  their  value,  the  court  held  that  he  had 
seasonably  exercised  his  right  of  election  by 
applying  at  ten  minutes  past  three,  Saturday 
ahernoon,  and  that  he  was  entitled  to  a  judg- 
ment against  the  corporation  for  the  market 
value  of  the  shares  at  the  time  of  the  appli- 
cation. Chaffee  v.  Middlesex  R.  Co.,  146 
Mass.  236. 

4.  See  supra,  this  title.  From  What  Payable 
—  Earnings ;  and  infra.  Preferred  Stock. 

5.  Scrip  Certificates  —  Interest-bearing  Bonds 
on  Demand.' —  A  corporation's  charter  provided 
that  certain  guaranteed  stock  should  "  be  en- 
titled to  receive  dividends  from  the  earnings 
and  income  of  said  corporation ; ' '  that  it  "  shall 
pay  and  shall  be  liable  to  pay  such  divi- 
dends; "  that  "  until  declared,  interest  shall 
be  added  to  each  dividend:  "  and  that  no  divi- 
dends should  be  paid  on  the  common  stock 
"  until  a  dividend  is  made  on  said  preferred 
stock."  The  corporation  having  issued  cer- 
tificates of  scrip  dividends  in  settlement  of 
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action  of  the  corporation  by  both  creditors  and  stockholders,  and  where  there 
has  been  such  ratification  the  corporation  is  estopped  from  denying  the 
validity  of  its  obligation  to  exchange  the  scrip  certificates  for  interest-bearing 
bonds.*  In  the  case  of  preferred  stockholders,  where  the  earnings  have  been 
made  to  which  they  were  entitled  under  the  terms  of  their  certificates  of 
stock,  and  such  earnings  have  been  withheld  and  devoted  to  the  improvement 
and  extension  of  corporate  property,  a  bond  issue  is  legal.* 

XI.  Peefeered  Stock  —  1.  In  General.  —  Preferred  stock  is  stock  issued  to 
stockholders  entitling  them  to  certain  dividends  out  of  the  profits  earned  by 
the  corporation  in  priority  to  any  dividend  distributed  to  the  holders  of  com- 
mon stock.  This  stock  is  sometimes  designated  "guaranteed  stock,"  but 
the  use  of  this  expression  as  applied  to  the  undertaking  of  the  corporation  to 
pay  dividends  thereon  would  seem  to  be  a  misnomer.  It  means  nothing  more 
than  preferred  stock. ^  Rights  of  the  holders  of  this  stock  are  determinable  by 
the  terms  of  the  resolution  or  by-law  authorizing  its  issue,  which  is  generally 
expressed  in  the  certificate  itself.* 


dividends  on  the  preferred  stock,  the  court,  in 
an  action  by  one  of  the  holders  to  recover  the 
amount  of  some  of  the  certificates,  held  that,  a 
preferred  stockholder  not  being  a  creditor,  the 
lien  of  a  creditor  was  prior  to  the  right  of  such 
stockholder;  that  the  right  to  a  dividend  is  not 
a  debt;  that  dividends  on  preferred  stock  are 
pa)  able  only  out  of  net  earnings  which  are  ap- 
plicable to  the  payment  of  dividends;  and 
that  a  stockholder  is  not  entitled  to  any  divi- 
dend on  the  profits  until  the  payment  of  debts. 
Chaffee  -■.  Rutland  R.  Co.,  55  Vt.  110. 

See  also  Wood  Odessa  Waterworks  Co., 
42  Ch.  Div.  636,  where  interest-bearing  bonds 
issued  as  a  dividend  in  the  first  instance,  and 
Pittsburg,  etc.,  R.  Co.  v.  Allegheny  County, 
63  Pa.  St.  127,  where  a  corporation's  agree- 
ment to  pay  interest  on  the  stock  periodically, 
irrespective  of  earnings,  were  held  to  be  ultra 
vires. 

1.  Eatification  of  Issue  by  Stockholders  and 
Creditors.  —  Chaffee  v.  Rutland  R.  Co.,  f  s  Vt. 
1 10. 

2.  Preferred  Stockholders.  —  Where  it  appeared 
that  there  had  been  expended,  for  the  better- 
ment of  a  railroad,  a  sum  of  money  which 
otherwise  wcnild  have  been  payable  in  divi- 
dends to  preferred  stockholders  from  year  to 
year,  and  where  it  was  resolved  by  the  board 
of  directors  that  a  dividend  of  six  per  cent,  be 
declared  upon  the  preferred  stock  for  the 
four  years  ending  May  i,  1885,  and  that  a 
further  dividend  of  one  percent,  be  declared 
on  the  stock  for  the  six  months  ending  Novem- 
ber I,  1885,  both  dividends  amounting  in  the 
aggregate  to  less  than  had  been  expended,  to 
be  paid  in  bonds  bf;aring  interest,  and  at  the 
time  of  the  bond  issue  the  amount  of  the 
earnings  was  not  in  hand  in  cash  but  was  rep- 
resented by  new  property  in  excess  of  that  in 
existence  before  the  issue  of  these  preferred 
shares,  it  was  held  that  the  corporation  might 
lawfully  issue  to  its  stockholders,  in  lieu  of  cash 
dividends,  bonds  representing  the  earnings  of 
the  company  which  had  been  used  for  the  con- 
struction and  l)ettcrmcnt  of  its  road.  Wood 
V.  Lary.  47  lliin  (N.  Y.)  550. 

3.  Preferred  and  Guaranteed  Stock  Sjrnonymous. 
—  Belfast,  etc.,  R.  Co.  7/.  Belfast,  77  Me.  445; 
Williston  V.  Michigan  Southern,  etc.,  R.  Co., 
13  Allen  (Mass.)  4wj;  Taft  v.  Hartford,  etc.,  R. 
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Co.,  8  R.  I.  310,  5  Am.  Rep.  575.  See  also 
State  V.  Cheraw,  etc.,  R.  Co.,  16  S.  Car.  524. 
See  generally  the  title  Stcck. 

In  Matthews  v.  Great  Northern  R.  Co.,  5 
Jur.  S.  284,  the  vice-chancellor  said  of  the 
term  "guaranteed  share":  "  It  must  be  a 
guaranty  at  least  limited  to  the  whole  of  the 
profits  made  by  the  railway." 

Guaranteed  or  preferred  stock  is  substan- 
tially interest  chargeable  exclusively  on 
profits.  Henry  v.  Great  Northern  R.  Co.,  3 
Jur.  N.  S.  1117. 

Stock  on  which  dividends  are  "  guaran- 
teed "  is  not  a  guaranty  in  any  other  sense 
than  that  the  holders  are  to  be  paid  out  of  the 
profits  of  the  company.  Crawford  v.  North- 
Eastern  R.  Co.,  3  Jur.  N.  S.  1093. 

A  preferred  stockholder  is  not  a  creditor, 
nor  is  a  dividend  guaranteed  to  him;  he  is 
entitled  thereto  by  the  by-law,  provided  there 
are  net  earnings.  Belfast,  etc..  R.  Co.  -■.  Bel- 
fast, 77  Me.  445. 

4.  Contract  of  Preference.  —  St.  John  Erie 
R.  Co.,  22  Wall.  (U.  S.)  136;  Bailey  v.  Hanni- 
bal, etc.,  R.  Co.,  17  Wall.  (U.  S.)  96,  i  DilF. 
(U.  S.)  174;  New  York,  etc.,  R.  Co.  v.  Nickals, 
iig  U.  S.  296;  Ashbury  v.  Watson,  28  Ch.  Div. 
57;  Williston  v.  Michigan  Southern,  etc.,  R. 
Co.,  13  Allen  (Mass.)  400;  Belfast,  etc.,  R.  Co. 
V.  Belfast,  77  Me.  445;  West  Chester,  etc.,  R. 
Co.  7'.  jackson,  77  Pa.  St.  321. 

Where  Dividend  Payable  in  Stock.  • —  By  an  act 
of  consolidation  between  two  railroad  corpora- 
tions it  was  agreed  that  the  preferred  stock 
should  be  entitled  first  to  seven  percent,  from 
the  income  of  the  consolidated  road;  then  the 
common  stock  was  to  have  seven  per  cent.; 
then  the  preferred  stock  three  percent,  further, 
after  which  both  classes  were  to  share  alike. 
A  dividend  was  declared  by  which  ten  per 
cent,  of  the  capital  ftock  was  awarded  to  both 
classes,  but  the  dividend  to  holders  ni  pre- 
ferred Slock  was  made  payable  in  preferred 
stock  and  to  holders  of  common  slock  payable 
in  common  slock.  A  holder  of  preferred  stock 
received  stock  to  the  market  value  of  about 
eight  dollars,  and  the  holder  of  common  to  the 
value  of  about  seven.  It  was  held  that  the 
latter  had  received  all  he  had  a  right  to  claim 
until  the  dividend  on  the  preferred  slock 
amounted  to  as  much  as  ten  per  cent.  How- 
Volume  IX. 


Preferred  Stock, 


DIVIDENDS.  Dividends  Only  from  Earnings. 


2.  Holders  Entitled  to  Dividends  Only  from  Earnings.  —  The  certificates  of  pre- 
ferred stock  usually  provide  that  dividends  shall  be  paid  only  from  the  "net 
earnings"  of  the  corporation.  *  If  the  certificate  does  not  contain  such  a  pro- 
vision, an  agreement  will  be  implied  to  pay  dividends  on  preferred  stock,  regard- 
less of  whether  such  dividends  are  from  net  earnings  or  capital,  which  would 
be  against  public  policy  and  void.*  The  right,  therefore,  of  the  holders  of  pre- 
ferred stock  extends  only  to  a  priority  of  dividends  and  (irrespective  of  whether 
the  certificate  so  expresses  the  corporate  obligation)  those  are  payable  only 
out  of  profits.*  As  to  capital  such  holders  stand  in  the  same  position  as  ordinary 
shareholders,*  unless  their  stock  is  entitled  to  a  preference  in  the  distribution 
of  capital  on  the  dissolution  of  the  corporation.*  Even  in  that  event  they 
cannot  claim  as  against  creditors.® 


ell  V.  Chicago,  etc.,  R.  Co.,  51  Barb.  (N.  Y.) 
378. 

1.  Dividends  on  Preferred  Stock  Payable  Only 
from  Earnings.  —  Warren  v.  King,  108  U.  b. 
389;  New  York,  etc.,  R.  Co.  v.  Nickals,  119 
U.  S.  2q6;  Bailey  v.  Hannibal,  etc.,  R.  Co.,  17 
Wall.  (U.  S.)  96;  St.  John  v.  Erie  R.  Co.,  22 
Wall.  (U.  S.)  136;  Bates  v.  Androscoggin,  etc., 
R.  Co.,  49  Me.  491;  Belfast,  etc.,  R.  Co.  v. 
Belfast,  77  Me.  445;  Williston  v.  Michigan 
Southern,  etc.,  R.  Co.,  13  Allen  (Mass.)  400; 
Elkins  V.  Camden,  etc.,  R.  Co.,  36  N.  J.  Eq.  233 ; 
Boardman  v.  Lake  Shore,  etc.,  R.  Co.,  84  N. 
Y.  157;  Prouty  v.  Michigan  Southern,  etc.,  R. 
Co.,  I  Hun  (N.  Y.)  655;  Culver  v.  Reno  Real 
Estate  Co.,  91  Pa.  St.  367;  Chaffee  v.  Rutland 
R.  Co.,  55  Vt.  no. 

2.  Crawford  v.  North  Eastern  R.  Co.,  3  Jur. 
N.  S.  1093;  Henry  v.  Great  Northern  R.  Co., 
3  Jur.  N.  S.  IH7;  Lockhart  v.  Van  Alstyne,  31 
Mich.  83,  18  Am.  Rep.  156;  Memphis  Grain, 
etc..  Elevator  Co.  v.  Memphis,  etc.,  R.  Co.,  85 
Tenn.  703,  4  Am.  St.  Rep.  798;  Chaffee 
Rutland  R.  Co.,  55  Vt.  no,  16  Am.  &  Eng.  R. 
Cas.  408,  See  sitpra,  From  What  Payable  — 
Earnings ;  and  infra.  Payment  of  Dividends 
Out  of  Capital. 

Construction  of  Charter.  —  A  railroad  corpora- 
tion having,  under  its  charter,  power  "to  do  all 
lawful  acts  properly  incident  to  a  corporation 
and  necessary  and  proper  to  the  transac- 
tion of  the  business  for  which  it  is  incorpo- 
rated," and  "  such  additional  powers  as  may 
be  convenient  for  the  due  and  successful 
execution  of  the  powers  granted  "  in  its 
charter,  has  not  the  authority  to  guarantee  a 
specified  dividend  on  its  stock  as  a  premium 
to  induce  a  subscriber  to  take  it,  although  that 
guaranty  may  have  been  made  in  part  consid 
eration  of  necessary  services  to  be  rendered 
to  the  company  by  the  subscriber.  Memphis 
Grain,  etc..  Elevator  Co.  v.  Memphis,  etc.,  R. 
Co.,  85  Tenn.  703,  4  Am.  St.  Rep.  798. 

An  agreement  to  pay  interest  on  stock  peri- 
odically, before  earnings  are  made,  is  an 
agreement  to  pay  dividends  out  of  capital,  and 
as  such  is  illegal.  Pittsburg,  etc.,  R.  Co.  v. 
Allegheny  County,  63  Pa.  St.  126;  Miller  v. 
Pittsburg,  etc.,  R.  Co.,  40  Pa.  St.  237,  80  Am. 
Dec.  570;  Painesville,  etc.,  R.  Co.  v.  King,  17 
Ohio  St.  535;  Troy,  etc.,  R.  Co.  v.  Tibbits,  18 
Barb.  (N.  Y.)  297. 

3.  England.  —  Dent  v.  London  Tramways 
Co.,  x6  Ch.  Div.  344;  Crawford  v.  North-East- 
ern  R.  Co.,  3  Jur.  N.  S.  1093;  Henry  v.  Great 
Northern  R.  Co.,  3  Jur.  N.  S.  1117. 


United  States.  —  New  York,  etc.,  R.  Co.  z'. 
Nickals,  119  U.  S.  296;  Warren  v.  King,  108 
U.  S.  389;  St.  John  V.  Erie  R.  Co.,  22  Wall. 
(U.  S.)  136. 

Maine.  —  Belfast,  etc.,  R.  Co.  v.  Belfast,  77 
Me.  445;  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  79 
Me.  411,  I  Am.  St.  Rep.  330;  Bates  i'.  Andros- 
coggin, etc.,  R.  Co.,  49  Me.  491. 

A/assaeliuse/ts.  ■ —  Barnard  v.  Vermont,  etc., 
R.  Co.,  7  Allen  (Mass.)  519;  Cunningham  'j. 
Vermont,  etc.,  R.  Co.,  12  ^G ray  (Mass.)  411; 
Waterman  v.  Troy,  etc.,  R.  Co.,  8  Gray 
(Mass.)  433. 

Alichigan.  —  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Rep.  156. 

New  Jersey.  —  Elkins  v.  Camden,  etc.,  R. 
Co.,  36  N.  J.  Eq.  233;  McGregor  v.  Home  Ins. 
Co.,  33  N.  J.  Eq.  181. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Allegheny  County,  63  Pa.  St.  126. 

Rhode  Island.  —  Taft  v.  Hartford,  etc.,  R. 
Co.,  8  R.  L  310,  5  Am.  Rep.  575. 

Tennessee.  —  Memphis  Grain,  etc..  Elevator 
Co.  V.  Memphis,  etc.,  R.  Co.,  85  Tenn.  703,  4 
Am.  St.  Rep.  798. 

Vermont.  —  Chaffee  v.  Rutland  R.  Co.,  55 
Vt.  no;  Richardson  v.  Vermont,  etc.,  R.  Co., 
44  Vt.  613;  Rutland,  etc.,  R.  Co.  v.  Thrall,  35 
Vt.  536- 

4.  In  re  London  India  Rubber  Co.,  L.  R.  5 
Eq.  519;  State  V.  Cheraw,  etc.,  R.  Co.,  16  S. 
Car.  524. 

5.  Warren  v.  King,  108  U.  S.  389;  Williams 
V.  Parker,  136  Mass.  204;  /;/  re  Bangor,  etc., 
Slate,  etc.,  Co.,  L.  R.  20  Eq.  59. 

6.  Dissolution  —  Creditors.  —  Where  it  vas 
provided  that  "  the  preferred  stock  is  to  be 
and  remain  a  first  claim  upon  the  property  of 
the  corporation  after  its  indebtedness,  and  the 
holder  thereof  shall  be  entitled  to  receive  from 
the  net  earnings  of  the  company  seven  per 
cent,  per  annum,  payable  semi-annually,  and 
to  have  such  interest  paid  in  full,  for  each  and 
every  year,  before  any  payment  of  dividend 
upon  the  common  stock;  and  whenever  the 
net  earnings  of  the  corporation  which  shall  be 
applied  in  payment  of  interest  on  the  preferred 
stock  and  of  dividends  on  the  common  stock 
shall  be  more  than  sufficient  to  pay  both  said 
interest  of  seven  per  ceni.  on  the  preferred  stock 
in  full,  and  seven  percent,  dividend  upon  the 
common  stock,  for  the  year  in  which  said  net 
earnings  are  so  applied,  then  the  excess  of 
such  net  earnings  after  such  payments  shall 
be  divided  upon  the  preferred  and  common 
shares  equally,  share  by  share;  "  the  court 
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3.  When  Regarded  as  Creditors.  —  There  are  circumstances  under  which  the 
holders  of  such  stock  may  be  regarded  as  creditors.  If  the  relation  of  debtor 
and  creditor  is  created  under  the  sanction  of  a  legislative  act,  the  mere  fact 
that  the  debts  are  evidenced  by  certificates  of  so-called  preferred  stock  does 
not  in  fact  make  the  holders  thereof  stockholders.  They  retain  the  relation  of 
creditors  to  the  corporation,  after  the  issue.*  A  legislature  has  in  terms 
authorized  the  issue  of  preferred  stock,  the  holders  of  which  are  creditors  of 
the  corporation,  irrespective  of  earnings,  to  the  amount  of  the  preferred 
dividends.* 

4.  Cumulative  Dividends.  —  The  charter  of  a  corporation  authorizing,  and 
the  resolution  creating,  an  issue  of  preferred  stock  generally  in  express  terms 
show  whether  the  holder  of  the  certificate  is  entitled  to  his  preferential  divi- 
dend out  of  all  the  profits  of  the  corporati^.  ''•■om  time  to  time  accruing, 
and  may  thus  carry  over  his  demand  for  unpaia  ..-rears  to  all  subsequent 
divisions  of  profits,  or  whether  he  must  rely  solely  upon  the  fund  each  year 
distributed,  and  even  though  it  falls  short  of  the  dividend,  guaranteed  or  pre- 
ferred, be  without  claim  on  subsequent  profits  for  the  deficiency.*    The  gen- 


held  that  holders  of  this  stock  had  no  claim  on 
the  property  of  the  corporation  as  against  that 
of  creditors  on  debts  contracted  by  the  corpo- 
ration after  the  issue  of  this  stoci<,  and  that 
their  sole  claim  was  one  to  a  priority  over  the 
holders  of  the  common  stock.  W^arren  -■. 
King,  io3  U.  S.  38<). 

1.  Facts  under  Which  Holders  Begarded  as 
Creditors.  —  A  corporation  was  authorized  by 
the  legislature  to  borrow  money  and  to  secure 
the  loan  by  mortgage  of  the  corporate  prop- 
erty. To  effect  this  loan,  certificates  of  stock 
were  prepared,  each  bearing  an  indorsement 
that  they  represented  preferred  stock,  with  a 
guaranty  of  fifteen  per  cent,  annually  for  two 
years,  when  they  were  to  be  redeemed  or  con 
verted  into  common  stock,  at  the  option  of  the 
holder,  and  also  that  they  were  secured  by 
first  mortgage  bonds  of  the  same  amount  held 
as  collateral  in  the  hands  of  trustees.  The 
loan  was  obtained  by  selling  these  certificates 
at  par,  secured  by  mortgage  as  stipulated. 
,\fter  the  expiration  of  two  years,  the  company 
being  unable  to  pay  the  certificates,  they  were, 
by  agreement  with  the  company,  exchanged 
by  the  holders  for  the  mortgage  bonds,  which 
were  delivered  to  the  holders,  and  the  scrip  for 
the  stock  was  surrendered  and  canceled.  The 
owners  of  these  certificates  never  took  any 
part,  or  voted,  in  any  meetings  of  the  com- 
pany, nor  were  they  ever  entered  on  the  books 
as  stockholders,  and  the  amount  of  scrip 
issued  to  them  did  not  make  the  stock  of  the 
company  in  excess  of  what  it  was  authorized 
to  issue.  The  holders  of  such  stock  were 
never  recognized  as  stockholders  by  the  cor- 
poration and  they  never  attempted  to  exercise 
the  rights  of  such.  The  corporation  subse- 
quently becoming  insolvent,  it  was  held,  in  a 
contest  between  creditors  over  the  assets,  that 
the  holders  of  the  mortgage  bonds  were  en- 
titled to  claim  as  bona  fide  creditors.  Totten 
V.  Tison,  54  Ga.  139. 

An  act  of  the  legislature  authorized  manu- 
facturing companies  to  issue  preferred  stock. 
A  corporation  professing  to  act  under  the  pro- 
visions of  the  statute  issued  so-called  certifi- 
cates of  preferred  stock,  certifying  that  the 
corporation  guaranteed  the  payment  of  four 
per  cent,  semi-annual  dividends  and  the  final 


payment  of  the  entire  amount  at  a  specified 
time,  with  a  right  to  convert  the  preferred  into 
common  stock;  and  the  corporation  at  the 
same  time  executed  and  delivered  to  a  trustee 
its  bond  and  mortgage  to  secure  the  holders  of 
such  certificates.  The  court  held  that  the 
transaction  between  the  corporation  and  the 
holders  of  this  stock  was  in  fact  and  in  law  a 
mere  loaning  of  money  upon  the  mortgage 
security,  and  that  the  holders  of  such  certifi- 
cates did  not  become  stockholders  or  members 
of  the  corporation,  but  its  creditors,  and  that 
as  such  creditors  they  had  a  lien  upon  the 
mortgaged  property  superior  to  that  of  the 
general  creditors  or  the  assignee  of  the  corpo- 
ration.    Burt  -'.  Rattle,  31  Ohio  St.  116. 

2.  Where  Both  Stockholder  and  Creditor.  —  A 
legislative  act  authorized  a  corporation  to  issue 
preferred  stock  not  to  exceed  two  hundred  and 
fifty  shares,  the  company  to  give  its  guaranty 
that  each  share  should  receive  a  semi-annual 
dividend  of  four  dollars  each;  that  no  divi- 
dends in  excess  of  that  amount  should  be 
made  on  such  stock  under  any  circumstances, 
but  that  any  holder  of  such  stock  might  at  any 
time  within  two  months  next  preceding  the 
making  of  the  authorized  dividend  surrender 
preferred  stock  held  by  him  for  an  equal 
amount  of  common  stock.  The  court  held 
that  though  such  stock  had  some  of  the  char- 
acteristics of  stock  as  well  as  some  of  the  char- 
acteristics of  a  corporate  debt,  the  legislative 
intention  was  to  make  an  absolute  corporate 
guaranty  of  the  promised  payments,  and  that 
the  holders  were  creditors  to  the  amount  guar- 
anteed. Williams  v.  Parker,  136  Mass.  204. 
It  will  be  observed  that  the  provisions  of  this 
act  are  such  that  those  objections  to  making  a 
stockholder  a  creditor  which  arc  founded  on 
public  policy  are  in  a  large  measure  obviated 
by  the  provision  which  eliminates  his  interest 
in  the  determination  of  earnings  so  far  as  the 
amount  due  to  him  under  his  certificates  is 
concerned.  Under  no  circumstances  is  he  en- 
titled to  any  amount  because  it  is  from 
earnings. 

3.  Where  Expressly  Limited  to  Dividends  De- 
clared from  Earnings  During  a  Period,  —  Dent  v. 
London  Tramwavs  Co.,  16  Ch.  I)iv.  344;  St. 
John  J.  Kric  R.  Co.,  22  Wall.  (U.  S.)  136,  10 
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eral  rule  is  that  where  the  holder  of  such  stock  is  declared  to  be  entitled  to  a 
fixed  sum  per  annum,  without  limiting  the  sum  to  be  paid  as  dividends  to 
profits  earned  when  made  within  a  designated  period,  the  holder  of  the  pre- 
ferred stock  has  a  prior  claim  over  the  common  stockholders  on  subsequent 
dividends  to  make  good  the  deficiency.* 

5.  Noncumulative  Dividends.  —  In  the  absence  of  an  express  provision  of 
the  charter  of  the  corporation  or  of  the  resolution  authorizing  the  issue  of  the 
stock,  as  to  whether  the  preference  shall  be  limited  to  the  profits  earned  each 
year  or  whether  the  deficiency  may  be  made  up  from  profits  earned  in  subse- 
quent years,  that  question  would  be  one  of  interpretation.  Thus,  where  a 
corporation's  charter  provides  that  the  holders  of  preferred  stock  shall  be 
entitled  to  a  preference  not  to  exceed  a  certain  per  cent.,  the  dividend  on  that 
stock  would  manifestly  be  noncumulative,  even  though  a  carrying  over  of 
arrears  to  a  subsequent  year  would  not  make  the  total  exceed  the  charter 
limit.* 

XII.  Contract  to  Pay  Interest  on  Stock  Subscriptions.  —  On  the  organ- 
ization of  a  corporation,  and  after  it  has  obtained  its  charter,  it  sometimes  agrees 
to  pay  interest  on  the  amounts  paid  in  in  subscription  of  its  stock  until  after 
the  construction  of  its  works.  This  is  done  to  equalize  the  rights  of  the  vari- 
ous stockholders,  some  of  whom  may  be  delinquent  in  the  payment  of  calls 
made  on  them,  and  it  is  held  to  be  a  lawful  exercise  of  power  by  the  directors,* 
unless  prohibited  by  the  corporation's  charter,  or  by  general  statute,  from 
issuing  such  stock."* 


Blatchf.  (U.  S.)  271;  New  York,  etc.,  R.  Co.  v. 
Nickals,  119  U.  S.  296;  Bailey  v.  Hannibal, 
etc.,  R.  Co.,  I  Dill.  (U.  S.)  174;  McLean  v. 
Pittsburgh  Plate  Glass  Co.,  159  Pa.  St.  112. 

1.  Where  Preferred  Stockholder  Has  Claim  on 
Subsequent  Dividends  for  Deficiency. —  Henry  v. 
Great  Northern  R.  Co  ,  3  Jur.  N.  S.  1117,  on 
appeal,  I  De  G.  &  J.  606;  Crawford  v.  North- 
Eastern  R.  Co.,  3  Jur.  N.  S.  1093;  Webb  v. 
Earle,  L.  R.  20  Eq.  556;  Sturge  v.  Eastern 
Union  R.  Co.,  7  De  G.  M.  &  G.  158;  Corry  v. 
Londonderry,  etc.,  R.  Co.,  29  Beav.  263;  Mat- 
thews V.  Great  Northern  R.  Co.,  5  Jur.  N.  S. 
284;  Coates  V.  Nottingham  Waterworks  Co., 
30  Beav.  86;  Boardman  v.  Lake  Shore,  etc., 
R.  Co.,  84  N.  Y.  157;  Thompson  v.  Erie  R. 
Co.,  45  N.  Y.  468;  Prouty  v.  Michigan  Scuth- 
ern,  etc.,  R.  Co.,  i  Hun  (N.  Y.)  655. 

2.  Where  Stock  Certificate  Contains  No  Limita- 
tion as  to  Minimum  Dividend.  —  Belfast,  etc.,  R. 
Co.  V.  Belfast,  77  Me.  445;  Hazletine  v.  Bel- 
fast, etc.,  R.  Co.,  79  Me.  411,  i  Am.  St.  Rep. 
330;  Elkins  V.  Camden,  etc.,  R.  Co.,  36  N.  J. 
Eq.  233. 

3.  Contract  to  Pay  Interest  on  Stock  Subscrip- 
tions —  General  Rule  —  Indiana.  —  Evansville, 
etc.,  R.  Co.  V.  Evansville,  15  Ind.  395. 

Massachusetts.  —  Wright  7'.  Vermont,  etc.,  R. 
Corp.,  12  Cash.  (Mass.)  68;  Cunningham  v. 
Vermont,  etc.,  R.  Co.,  12  Gray  (Mass.)  411. 

Michigan.  —  McLaughlin  v.  Detroit,  etc.,  R. 
Co.,  8  Mich.  100. 

Ohio. — Ohio  V.  Cleveland,  etc.,  R.  Co.,  6 
Ohio  St.  490. 

Vermont.  —  Richardson  v.  Vermont,  etc.,  R. 
Co.,  44  Vt.  613;  Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.  536. 

Wisconsin.  —  Fox  River  Valley  R.  Co.  v. 
Shoyer,  7  Wis.  365;  Milwaukee,  etc.,  R.  Co. 
V.  Field,  12  Wis.  340;  Racine  County  Bank  v. 
Ayres,  12  Wis.  512. 

A  subscription  for  stock  of  a  railroad  com- 


pany is  not  invalid  because  it  is  conditional,  if 
the  condition  itself  is  not  of  such  a  character 
as  to  make  the  agreement  void  on  the  ground 
of  public  policy.  A  subscription  is  not  invalid 
because  it  contains  a  stipulation  on  the  part  of 
the  company  that  the  amount  paid  thereon 
shall  bear  interest  until  a  dividend  shall  be  de- 
clared from  the  earnings  of  the  road.  Racine 
County  Bank  v.  Ayres,  12  Wis.  512. 

Ratification  of  Corporation  when  Certificate 
Issued  by  Officers  Without  Authority.  —  And  a 
corporation  may  ratify  the  issue  of  such  certi- 
ficates when  made  by  its  officers  without 
authority.  It  is  sufficient  evidence  of  ratifica- 
tion that  a  corporation  subsequently,  at  a 
regular  meeting  of  its  stockholders,  passed  a 
resolution  for  the  payment,  in  their  bonds,  of 
the  interest  on  such  certificates.  McLaughlin 
V.  Detroit,  etc.,  R.  Co.,  8  Mich.  100. 

Subscriptions  Before  Obtaining  Charter.  —  In 
Troy,  etc.,  R.  Co.  v.  Tibbils,  18  Barb.  (N.  Y.) 
297,  it  was  held  that  the  Xew  York  general  law 
confers  no  power  to  make  conditional  sub- 
scriptions, and  such  a  subscription  made 
before  the  corporation  obtains  its  charter  is 
contrary  to  public  policy;  and  a  condition  an- 
nexed to  a  subscription  which  provides  for 
dividends  by  way  of  interest  to  each  paying 
subscriber  until  the  full  completion  of  the  road 
is  illegal  and  void. 

As  to  the  invalidity  in  general  of  conditional 
subscriptions  before  a  corporation  has  obtained 
its  charter,  see  the  title  STorKiini.DERS. 

4.  Where  Statutes  Held  to  Forbid  the  Issuance 
of  Such  Stock.  —  An  act  of  the  legislature 
authorized  railroad  companies  to  issue  such 
conditional  shares  of  stock  as  might  be  neces- 
sary to  equip  their  roads,  the  stock  to  be  of 
the  same  value  and  stand  on  the  same  footing 
as  the  original  stock.  By  a  subsequent  act 
railroad  companies  were  authorized  to  increase 
their  stock  when  the  increase  shall  have  been 
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Bights  of  Creditors. 


Payable  from  Earnings  Only.  —  Such  an  agreement  to  pay  interest,  however,  will 
be  construed  as  an  agreement  to  pay  such  interest  only  from  the  earnings  of 
the  corporation.  An  absolute  agreement  to  pay  interest  to  stockholders, 
irrespective  of  the  corporation's  earnings,  would,  in  substance,  be  clearly  an 
agreement  to  pay  back  to  the  subscribers  a  part  of  the  capital  stock  required 
by  the  charter,  and  would  be  illegal.* 

Works  Must  Be  Completed.  —  In  no  event,  therefore,  would  the  interest  be  pay- 
able until  after  the  completion  of  the  corporation's  works  and  its  engagement 
in  the  business  for  which  it  was  organized.* 

Status  of  Interest-bearing  Stock.  —  There  appears  to  be  no  substantial  difference 
between  interest-bearing  stock  and  preferred  stock.  The  holders  of  both  have 
a  preferential  right  to  the  dividends  over  common  stockholders,  and  dividends 
on  neither  can  be  declared  from  capital.^ 

XIII.  Payment  of  Dividends  Out  of  Capital  —  1.  Right  of  Stockholders  to 
Enjoin.  —  Dividends  being  payable  only  from  the  earnings  of  a  corporation, 
the  courts  will,  at  the  suit  of  stockholders,  enjoin  their  payment  from  funds 
which  constitute  part  of  the  capital.'* 

2.  Rights  of  Creditors  Against  Stockholders  —  Trust-fund  Doctrine.  —  The  prop- 
erty of  a  corporation  represented  by  its  capital  stock  or  by  the  obligations  of 
stockholders  to  pay  for  the  amount  subscribed  by  them  is  in  America  generally 
defined  as  a  trust  fund  for  its  creditors.'  A  stockholder  possesses  only  the 
right  to  participate  in  the  earnings  of  the  corporation  during  its  life,  and  on 
its  dissolution  he  is  entitled  to  a  distributive  share  of  what  may  remain  only 
after  the  payment  of  all  debts.®  Hence,  where  dividends  are  illegally  paid 
from  the  capital,  or,  what  amounts  to  the  same  thing,  when  there  has  been  a 
fraudulent  distribution  of  corporate  property  before  the  payment  of  debts,  a 
court  of  equity  will,  at  the  instance  of  defrauded  corporate  creditors,  follow 
the  fund  into  the  hands  of  the  stockholders  and  require  its  application  to  the 


authorized  by  the  stockholders,  and  that  they 
may  determine  in  what  manner  the  same  may 
be  subscribed  and  sold,  the  amounts  of  the  in- 
stalments, and  the  manner  of  their  payment. 
The  directors  of  a  railroad  company  accepted 
a  subscription  for  the  conditional  issue  of 
stock,  stipulating  that  interest  at  the  rate  of 
six  per  cent,  upon  the  instalments  of  stock 
should  be  paid  until  the  completion  of  an  ex- 
tension of  the  road.  The. court  held  that  such 
subscriptions  were  unauthorized  by  the  afore- 
said act  of  the  legislature.  McManusf.  Phila- 
delphia, etc.,  R.  Co.,  58  Pa.  St.  330. 

1.  Payment  of  Interest  from  Capital  Illegal. — 
Waterman  v.  Troy,  etc.,  R.  Co.,  8  Gray  (Mass.) 
433;  Cunningham  v.  Vermont,  etc.,  R.  Co.,  12 
Gray  (Mass.)  411;  Painesville,  etc.,  R.  Co.  v. 
King,  17  Ohio  St.  535:  Rutland,  etc.,  R.  Co.  v. 
Thrall,  35  Vt.  536;  Richardson  v.  Vermont, 
etc.,  R.  Co.,  44  Vt.  613;  Pi(tsburg,  etc.,  R.  Co. 
V.  Allegheny  County,  63  Pa.  St.  126;  Ohio 
College,  etc.,  v.  Rosenthal.  45  Ohio  St.  183. 

Court  and  Not  Directors  Final  Judge  of  Corpora- 
tion's Ability  to  Pay  Interest.  —  After  the  issue 
of  interest-bearing  stock,  the  stockholders 
passed  a  resolution  instructing  the  directors  to 
adjust  an  interest  dividend.  The  directors 
afterwards  issued  certificates  therefor.  The 
question  as  to  whether  an  action  could  be 
maintained  against  the  corporation  was  said  to 
be  dependent  entirely  on  whether  it  had  suffi- 
■cient  earnings  to  ledeem  such  certificates  at 
any  given  time,  and  not  to  rest  in  the  final  dc- 
•cision  of  the  directors,  but  in  that  of  the  court. 


who,  in  adjudging  it,  will  pay  regard  not  only 
to  the  existing  liabilities  and  funds  of  the  cor- 
poration, but  also  to  those  contingencies  to 
which  it  is  exposed,  which  may  require  un- 
usual outlays.  Barnhard  v.  V'ermont,  etc.,  R. 
Co.,  7  Allen  (Mass.)  512. 

2.  Waterman  v.  Troy,  etc.,  R.  Co.,  8  Gray 
(Mass.)  433;  Painesville,  etc.,  R.  Co.  v.  King, 
17  Ohio  St.  535;  Pittsburg,  etc.,  R.  Co.  v. 
Allegheny  County,  63  Pa.  St.  126;  Richardson 
V.  Vermont,  etc.,  R.  Co.,  44  Vt.  613. 

3.  See  supra ^  From  What  Payable  —  Earn- 
ings; and  Preferred  Stock  —  Holders  Entitled  to 
Di^tidrnds  Only  from  Earnings. 

4.  Enjoining  Payment  of  Dividends  from  Capital. 
—  Ward  7'.  Siltingbourne,  etc.,  R.  Co..  L.  k.  9 
Ch.  488;  Bloxam  v.  Metropolitan  R.  Co.,  L. 
R.  3  Ch.  337;  Carlisle  v.  South  Eastern  R.  Co., 
I  Macn.  &  G.  689;  Ce  rpenter  v.  New  Vork, 
etc.,  R.  Co.,  5  Abb.  Pr.  (N.  Y.  Supreme  Cl.) 
277.  Sec  Browne  v.  Monmouthshire  R.,  etc., 
Co.,  13  Bcav.  32. 

An  action  may  be  maintained  by  a  stock- 
holder in  a  railroad  company  to  enjoin  the 
payment  of  a  dividend,  where  the  diiectors  are 
about  to  misapply  the  funds  of  the  corpora- 
tion in  paying  such  dividend,  there  being  in 
fact  no  money  earned  for  thai  purpose.  Car- 
penter V.  New  York,  etc.,  R.  Co.,  5  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  277. 

5.  See  the  title  Stockiioi.dkrs,  where  the 
question  is  fully  discussed. 

6.  See  supra,  this  title,  Definition  and 
Nature. 
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Rights  of  Creditors. 


payment  of  those  debts.* 

State  a  Stockholder.  —  This  general  rule  applies  if  the  stockholder  is  a  sovereign 
state  and  has  consented  to  a  suit  against  it.*  If  it  has  not  consented  to  such 
a  suit,  the  rule  manifestly  will  not  apply. ^ 

The  Subsequent  Insolvency  of  the  Company,  however,  WOuld  raise  no  presumption 
that  clividcnds  hatl  previously  been  paid  from  capital."* 

Representations  of  Individual  Stockholders.  —  And  the  fact  that  individual  stock- 
holders of  the  corporation  represented  to  creditors  that  they  were  also  indi- 
vidually liable  would  not  make  them  so,  as  stockholders,  where  the  dividends 
were  bona  fide  and  not  from  capital.'* 

Extent  of  Stockholder's  Liability.  —  Each  stockholder  is  liable  only  for  the  amount 
received  by  him.  When,  therefore,  all  of  the  stockholders  are  not  before  the 
court,  the  decree  should  be  only  for  their  distributive  share  of  the  debt,  in 


1.  Following  Capital  into  Hands  of  Stockholders 

—  Uiiiti'd  States.  —  Wood  v.  Dummer,  3  Mason 
(U.  S.)  308;  Curran  v.  Arkansas,  15  How. 
(U.  S.)  304;  Main  v.  Mills,  6  Biss.  (U.  S.) 
98. 

Alabama.  —  Si.  Mary's  Bank  v.  St.  John,  25 
Ala.  566. 

Kentucky.  — Gx&ti  v.  Redd,  4  B.  Mon.  (Ky.) 
178;  Dudley  v.  Price,  10  B.  Mon.  (Ky.)  84. 

Mic/iig-an. —Brev/er  v.  Michigan  Salt  Assoc., 
58  Mich.  351. 

Missouri.  —  Heman  v.  Britton,  88  Mo.  549. 

New  Jersey.  —  Williams  v.  Boice,  38  N.  J. 
Eq.  364,  6  Am.  &  Eng.  Corp.  Cas.  361. 

New  York.  —  Bartlett  v.  Drew,  57  N.  Y.  587; 
Hastings  v.  Drew,  76  N.  Y.  9;  Sagory  v. 
Dubois,  3  Sandf.  Ch.  (N.  Y.)  466;  Osgood  v. 
Laytin,  48  Barb.  (N.  Y.)  463. 

Wisconsin.  —  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  63. 

Where  the  Dividend  a  Stock  One.  —  And  where 
the  dividend,  instead  of  being  declared  and  pay- 
able in  cash,  is  by  issue  of  stock,  where  the  cor- 
poration has  no  profits  on  which  to  base  such 
an  issue,  its  creditors  may  compel  the  holders  to 
pay  for  such  stoclc  in  a  sequestration  proceed- 
ing under  Gen.  Stat.  Minn.  1878,  c.  76. 
Hospes  V.  Northwestern  Mfg.,  etc.,  Co.,  48 
Minn.  174,  31  Am.  St.  Rep.  637. 

Statutory  Liability  of  Directors  Does  Not  Exon- 
erate Stockholder.  • —  An  express  statutory  pro- 
vision holding  the  directors  of  a  corporation 
personally  responsible  for  dividends  paid  out 
of  the  capital  instead  of  the  profits  does  not 
relieve  the  stockholder  of  his  common-law 
liability  to  repay  such  dividends  for  the  benefit 
of  the  creditors  of  the  corporation.  Williams 
V.  Boice,  38  N.J.  Eq.  364,  6  Am.  &  Eng.  Corp. 
Ca5.  361. 

When  Not  from  Capital  —  Capital  Stock  Not  a 
Liability.  —  Under  section  1072  of  the  Code  of 
Io7va  the  payment  of  dividends  which  leaves  in- 
sufficient funds  to  meet  the  liabilities  of  the 
corporation  is  such  fraud  that  the  dividends  or 
their  equivalent  in  the  hands  of  individual 
stockholders  may  be  recovered  by  creditors. 
The  statute,  however,  is  not  violated  by  the 
payment  of  dividends  when  the  cash  on  hand 
is  not  sufficient  to  meet  liabilities,  if  the  entire 
resources  of  the  corporation  are  sufficient  for 
that  purpose.  "  Liability  "  means  an  indebt- 
edness the  payment  of  which  can  be  enforced, 
and  hence  does  not  include  the  capital  stock. 
Miller  v.  Bradish,  69  Iowa  279.  See  infra, 
Statutory  Liability  0 f  Stockholders. 


2.  Recovery  Against  State.  • —  The  legislature 
of  the  state  of  Arkansas  incorporated  a  bank 
and  became  the  sole  stockholder  therein. 
Thereafter  it  passed  several  acts  by  which  the 
charter  of  the  bank  was  modified  and  the  cap- 
ital of  the  bank  withdrawn  and  appropriated 
by  the  state.  The  court  held  that,  as  upon 
general  principles  of  law  a  creditor  of  an  in- 
solvent  corporation  can  pursue  its  assets  into 
the  hands  of  all  persons  except  bona  Jide  cred- 
itors and  purchasers,  and  as  the  state  had 
given  creditors  the  right  to  sue,  there  re- 
mained nothing  in  the  character  of  the  parties 
to  make  an  exception  to  the  general  rule;  that 
the  legislative  acts  of  the  state  by  which  the 
capital  was  withdrawn  vvere  void,  as  the  obli- 
gations and  contracts  subsisting  between  the 
creditor  and  the  state  were  thereby  impaired. 
Curran  v.  Arkansas,  15  How.  (U.  S.)  304. 

But  see  Robinson  v.  Darien  Bank,  18  Ga.  65, 
in  which  it  was  held  that  the  state  might  ex- 
tend the  charter  of  a  bank  with  the  proviso 
that  the  act  was  not  to  be  construed  so  as  to 
authorize  the  directors  to  call  in  an  additional 
instalment  of  the  stock  of  the  state  which  had 
not  been  paid  in  full;  that  after  the  passage  of 
such  act  with  such  proviso  the  state  was  re- 
lieved of  its  liability  to  creditors  for  the  amount 
unpaid  on  the  certificates  of  stock  to  which  it 
had  subscribed. 

As  to  Suits  By  and  Against  States,  see  the  title 
States. 

3.  Miers  v.  Zanesvillc,  etc..  Turnpike  Co., 
II  Ohio  273. 

4.  Main  v.  Mills,  6  Biss.  (U.  S.)  98;  Reid  v. 
Eatonton  Mfg.  Co.,  40  Ga.  98. 

5.  Not  Bound  by  Individual  Representations.  — 
When  the  charter  of  a  corporation  imposes  no 
personal  liability  on  its  stockholders,  its  cred- 
itors trust  it  upon  the  faith  of  its  capital  stock 
as  the  only  means  of  payment;  and  the  fact 
that  individual  stockholders  may  have  repre- 
sented to  the  public  that  they  were  also  liable 
will  not  bind  them  as  stockholders,  nor  will 
equity  entertain  a  bill  against  them  as  such  on 
account  of  such  representations.  Hence  the 
creditors  have  no  right,  after  the  dissolution  of 
the  corporation,  or  after  its  insolvency,  to  call 
upon  the  stockholders  to  account  for  dividends 
made  in  good  faith  from  the  incomes  arising 
from  the  sale  of  articles  manufactured  by  it  at 
a  time  when  the  corporation  was  prosperous 
and  its  property  was  considered  ample  for  the 
payment  of  all  debts.  Reid  -•.  Eatonton  Mfg. 
Co.,  40  Ga.  98. 
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the  proportion  which  the  stock  held  by  them  bears  to  the  whole  capital  stock.* 

3.  Nonliability  When  Dividend  Lawfully  Made,  —  The  fact  that  a  corpora- 
tion might  afterwards  prove  insolvent,  or  that  in  the  light  of  after  events  it 
might  appear  that  a  dividend  should  not  have  been  declared,  does  not  furnish 
a  correct  test  of  a  stockholder's  liability.  Where  the  dividend  has  been 
declared  and  paid  in  good  faith  from  what  in  the  light  of  conditions  then  exist- 
ing were  corporate  profits,  creditors  cannot  recover  the  amount  thus  paid  to 
stockholders.* 

4.  Proceedings  to  Enforce  Liability  of  Stockholders  —  Exhaustion  of  Eemedy 
Against  Corporation.  —  The  creditor,  however,  should  first  exhaust  his  remedy 
against  the  corporation,  by  obtaining  a  judgment  and  having  his  execution 
returned  nulla  bona,  before  proceeding  against  the  .stockholders.* 

Action  at  Law  Not  Maintainable.  —  The  lien  of  creditors  upon  the  assets  of  a  cor- 
poration whose  funds  have  been  wTongfully  distributed  among  its  stockholders 
is  an  equitable  one,  and  an  action  at  law  is  not  maintainable  by  a  creditor  or 
assignee  to  recover  such  funds  from  a  stockholder  in  the  absence  of  a  statute 
authorizing  such  proceedings.'* 

5.  Statutory  Liability  of  Stockholders.  —  This  liability  to  corporate  creditors 
of  stockholders  who  have  been  recipients  of  dividends  from  the  capital  stock 
of  corporations  is  in  many  states  declared  by  statute. 

Statutes  Limiting  Stockholder's  Liability  to  Amount  Received.  —  In  some  cases  these 
.statutes  may  be  regarded  as  merely  declaratory  of  the  common  law,*  as  where 
the  statute  limits  the  liability  of  each  stockholder  to  the  amount  received  by 
him  from  the  capital  out  of  which  each  creditor  had  a  prior  right  to  the  pay- 
ment of  his  debt." 

Statutes  Making  Stockholder  Liable  for  All  the  Corporate  Debts.  —  Other  statutes  con- 


1.  Stockholder  Liable  for  Distributive  Share  of 
Funds  Diverted.  —  Wood  ii.  Dummcr,  3  Mason 
(U.  S.)  308. 

Where  Practicable,  however,  all  the  stockhold- 
ers should  he  made  parties.  Adler  v.  Mil- 
waukee Patent  Brick  Mfg.  Co.,  13  Wis.  57. 

2.  Main  v.  Mills,  6  Biss.  (U.  S.)  98.  See  also 
Reid  V.  Eatonton  Mfg.  Co.,  40  Ga.  98;  McLean 
7).  Eastman,  21  Hun  (N.  Y.)  312. 

The  same  is  manifestly  true  as  to  the  liability 
of  directors  for  declaring  dividends  which  ap- 
pear to  be  from  earnings.  See  infra,  Liahility 
of  Directors . 

3.  Must  Exhaust  Bemedy  Against  Corporation. 

—  Dudley  v.  Price,  10  B.  Mon.  (Ky.)  84; 
Brewer  v.  Michigan  Salt  Assoc.,  58  Mich.  351; 
Andrew  v.  Vanderbilt,  37  Hun  (N.  Y.)  468; 
Hastings  v.  Drew,  76  N.  Y.  9;  Adler  v.  Mil- 
waiikfc  Patent  Brick  Mfg.  Co.,  13  Wis.  57. 

Where  Failure  to  Proceed  Held  to  Kesult  from 
Creditor's  Laches.  —  Where  an  action  was 
brought  to  collect  a  debt  contracted  by  a  cor- 
poration four  years  before  the  expiration  of  its 
charter,  and  where  it  appeared  that  the  cred- 
itor had  permitted  the  debt  to  lie  dormant 
until  after  the  dissolution  of  the  corporation, 
it  was  held  that  an  action  could  not  be  main- 
tained by  him  against  stockholders  for  divi- 
dends received  by  them  from  capital  during 
the  life  of  the  corporation.  Andrew  i>.  Van- 
dsrbilt,  37  Hun  (\.  Y.)  i'^jS. 

Where  Maintainable  Without  Prior  Judgment 
Against  Corporation. —  It  has  bc-n  htid  in 
AInhiiDKi  that  such  a  bill  may  be  maintained 
where  it  is  alleged  that  the  defendants  have 
been  guilty  of  fraud  in  misappro[)riating  the 
assets  of  the  corporation,  even  though  no  judg- 
ment at  law  against  the  corporation  has  been 


obtained.  St.  Mary's  Bank  -'.  St.  Johns,  25 
Ala.  566. 

4.  Vose  V.  Grant,  15  Mass.  505;  Spear  v. 
Grant,  16  Mass.  10;  McLean  Eastman,  21 
Hun  (N.  Y.)  312;  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  57. 

An  action  at  law,  however,  was  maintained 
in  Main  v.  Mills,  6  Biss.  (U.  S.)  98,  in  the 
Circuit  Court  for  the  western  district  of  Wis- 
consin. The  opinion  in  the  case,  consisting 
of  the  judge's  charge  to  the  jury,  fails  to  dis- 
close whether  or  not  the  action  was  author- 
ized by  statute. 

Where  No  Court  of  Chancery  Exists — Creditor 
Without  Remedy. —  In  a  state  where  no  court 
of  chancery  existed,  the  stockholders  of  an 
incorporated  bank,  after  the  expiration  of  their 
charter,  made  dividends  of  their  capital  stock 
among  themselves  so  that  there  were  not 
corporate  funds  left  with  which  to  redeem  the 
bank's  outstanding  notes  or  bills.  The  court 
held  that  the  holder  of  the  bills  could  not  main- 
tain an  action  of  tort  against  an  individual 
stockholder  who  had  received  his  proportion 
of  the  dividends.  Vose  v.  Grant,  15  Mass. 
505;  Spear  v.  Grant,  16  Mass.  10. 

6.  Statutes.  —  See  supra,  Ri<^hts  of  Crtuiitors 
As^aiiist  Slot  /.■lio!</i-r!. 

6.  Where  Liable  for  Amount  Received.  —  Sec, 
for  instance : 

Arl:aiisas.  —  Section  134S,  Code  1894. 

/i>7ca.  —  Section  1621,  Code  1897. 

Miilii;^a>t.  —  Section  414S,  c.  124,  Stat.  1882 
(manufacturing  corj)()rations). 

V'iri^iiiia.  —  Section  1 138,  Code  1887. 

West  Viri^iuia.  —  Section  40,  c.  53,  Code 
1S87. 

Wisconsin.  —  Section  1765,  Rev.  Stat.  189S. 
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taining  no  such  limitation  make  each  stockholder  liable  for  all  debts  existing 
at  the  time  such  dividend  is  received  by  him ;  *  and  another  one  makes  him 
liable  also  for  all  debts  that  may  thereafter  be  contracted  until  the  repay- 
ment of  the  dividend  to  the  corporation  or  to  its  creditors.* 

Statute  Making  Declaration  and  Payment  of  Dividend  Void  as  Against  Certain  Persons.  —  Still 
another  one  makes  the  declaration  and  payment  of  a  dividend  from  the  capital 
stock  absolutely  void  as  against  judgment  creditors  basing  their  actions  on 
any  claim  in  tort  or  contract  or  for  a  penalty,  or  as  against  receivers,  trustees, 
or  any  person  appointed  to  close  up  the  affairs  of  an  insolvent  corporation.* 

Whether  Joint  and  Several  or  Several  Merely. —  In  SOme  Cases  this  liability  of  stock- 
holders is  made  both  joint  and  several;*  in  others  (among  these  the  case 
where  the  liability  is  limited  to  the  amount  received  by  the  stockholder)  it 
is  several.""^ 

Contribution  Between  Stockholders.  —  In  some  of  those  states  where  the  liability 
of  a  stockholder  for  dividends  illegally  declared  is  not  limited  to  the  amount 
of  the  dividends  received  by  him,  the  right  to  proceed  in  equity  and  recover 
from  other  stockholders  their  respective  proportionate  amounts  of  the  sum 
which  may  have  been  recovered  from  and  paid  by  him  to  creditors  is  declared 
by  statute.** 

Proceedings  under  Statute.  —  The  liability  of  stockholders  to  creditors  in  this 
regard  being  of  equitable  cognizance,'  the  statute  in  some  cases  expressly  pro- 
vides that  the  proceedings  shall  be  by  suit  in  equity.**  In  others  it  may  be 
enforced  either  at  law  or  in  equity.®  In  still  other  states,  where  the  practice  in 
courts  of  law  and  that  in  courts  of  equity  have  not  been  consolidated  under  a 
.system  of  code  practice,  no  express  provision  is  made  as  to  the  court  in  which 


1.  Where  Liable  for  All  Existing  Debts.  —  See, 
for  instance: 

Indiana.  —  Section  3430,  Stat.  1894. 

Mississippi.  —  Section  852,  Code  1892. 

Rhode  Island.  — Section  5,  c.  180,  Gen.  Laws 
1896  (applying  only  -to  manufacturing  com- 
panies). 

Vermont.  — Section  3726,  Stat.  1894. 

2.  Nc7u  Hampshire.  — Section  7,  c.  X50,  Pub. 
Stat.  1891. 

3.  Declaration  of  Dividend  from  Capital  Void  — 

Maine.  —  Section  46,  c.  46,  Rev.  Stat.  1883. 

4.  Joint  and  Several  Liability  —  Indiana.  — 
Section  3430,  Stat.  1894. 

Maine.  —  Section  47,  c.  46,  Rev.  Stat.  1883. 
If  by  bill  in  equity,  the  liability  is  joint  or 
several;  if  by  action  at  law,  only  several. 

Michigan.  —  Section  4148,  c.  124,  Stat. 
1882. 

Mississippi .  —  Section  859,  Code  1892. 
Rhode  Island.  —  Section  5,  c.  180,  Gen.  Laws 
1896. 

5.  Several  Liability  —  Arkansas.  —  Section 
1348,  Code  1894. 

Io7m.  —  Section  1621,  Code  1897. 

Maine.  —  Section  47,  c.  46,  Rev.  Stat.  1883. 
If  by  action  at  law,  the  liability  is  several;  if  by 
bill  in  equity,  joint  and  several. 

Vermont.  —  Section  3726,  Stat.  1894. 

Virginia.  — Section  1138,  Code  1887. 

West  Virs^inia.  —  Section  40,  c.  53,  Code 
1897. 

Wisconsin.  — Section  1765,  Rev.  Stat.  1890. 

6.  Contribution  Between  Stockholders  —  A  rkan- 
sas. — Section  1348,  Code  1894. 

Rhode  Island.  —  Section  23,  c.  180,  Gen. 
Laws  i8g6. 

Vermont. — Section  3726,  Stat.  1894. 

See  also  the  following  cases,  in  which  is  rec- 


ognized the  general  doctrine  of  the  right  of  a 
stockholder  who  has  by  statute  been  compelled 
to  pay  more  than  his  share  of  the  corporate 
debts  to  an  action  for  contribution  against 
other  stockholders:  Stewart  v.  Lay,  45  Iowa 
604;  Matthews  v.  Albert.  24  Md.  527;  Aspin- 
wall  V.  Torrance,  i  Lans.  (N.  Y.)  381;  Umsted 
V.  Buskiric,  17  Ohio  St.  114;  Farrow  z/  Bivings, 
13  Rich.  Eq.  (S.  Car.)  25.  And  see  generally 
the  title  Contribution  and  Exoneration,  vol. 
7.  P-  363- 

7.  See  supra,  this  section.  Proceedings  to  En- 
force Lial'ility  of  Stockholders. 

8.  By  Bill  in  Equity —  Virginia. — Section 
1138,  Code  1887. 

West  Virginia.  —  Section  40,  c.  53,  Code 
1897. 

9.  By  Either  Action  at  Law  or  Suit  in  Equity 

—  Maine.  —  Section  47,  c.  46.  Rev.  Stat.  1883, 
provides  that  any  judgment  creditor,  tiustees, 
receivers,  or  other  persons  appointed  to  close  up 
the  affairs  of  an  insolvent  corporation  may, 
within  two  years  after  the  right  of  action  ac- 
crues, commence  an  action  on  the  case  or  bill 
in  equity,  without  demand  or  other  previous 
formalities,  against  any  persons  (if  a  bill  in 
equity,  jointly  or  severally,  otherwise  severally) 
who  have  received  dividends  declared  from 
the  capital  stock,  or  in  violation  of  law;  and  in 
such  action  they  may  recover  the  amount  of  the 
capital  stock  withdrawn,  not  exceeding  the 
amounts  of  such  judgments  or  the  deficiency  of 
the  assets  of  such  insolvent  corporation. 

Rhode  Island.  —  Section  22,  c.  180,  Gen.  Laws 
1896,  provides  that  all  proceedings  to  enforce 
the  liability  of  a  stockholder  for  the  debts  of  a 
corporation  shall  be  f  ither  by  suit  in  equity  or 
by  an  action  of  debt  upon  the  judgment  ob- 
tained against  the  corporation. 
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the  action  must  be  instituted.^ 

6.  Liability  of  Directors  —  ^z.  In  General  —  Fraud  or  Negligence. — 
The  directors  of  a  corporation,  by  the  fraudulent  disposition  of  its  capital  or  a 
distribution  of  the  same  among  its  stockholders  in  the  shape  of  dividends,  are 
liable  to  the  corporation  for  such  breach  of  trust,  and  that  liability  may  be 
enforced  by  the  corporation,  its  creditors,  receivers,  trustees,  or  other  persons 
acting  for  the  benefit  of  creditors  and  appointed  to  wind  up  the  affairs  of 
the  corporation  after  insolvency.* 

The  General  Ground  of  This  liability  of  the  directors  is  either  that  they  are  guilty 
of  a  fraud  in  knowingly  impairing  the  capital  of  the  corporation  at  the  expense 
of  its  creditors,  or  that  its  financial  condition  at  the  time  of  the  declaration  of 
the  dividend  was  such  that  they  are  charged  with  notice  of  its  existence  and 
cannot  escape  liability  merely  by  showing  that  they  were  ignorant  of  the  true 
state  of  affairs. 

Exercise  of  Ordinary  Care.  —  If  the  latter  would  be  revealed  by  an  exercise  of 
the  ordinary  care  which  the  law  requires,  they  are  guilty  of  culpable  negli- 
gence in  not  having  exercised  it  and  are  liable.' 


1.  Where  Statute  Silent  as  to  Court  —  Michi- 
gan. —  Section  4148,  c.  124,  Stat.  1882. 

Mississippi.  —  Section  852,  Code  1892. 
Nevj  Hampshire.  —  Section  7,  c.  150,  Pub. 
Stat.  1891. 

Vermont.  —  Section  3726,  Stat.  1894. 

2.  Liability  of  Directors  for  Dividends  Illegally 
Declared.  —  In  re  County  Marine  Ins.  Co.,  L. 
R.  6  Ch.  104;  In  re  Oxford  Ben.  Bldg.,  etc., 
Soc,  35  Ch.  Div.  502;  Leeds  Estate,  etc.,  Co. 
-c.  Shepherd,  36  Ch.  Div.  787;  In  re  E.xchange 
Banking  Co.,  21  Ch.  Div.  519;  In  ri"  Alexandra 
Palace  Co.,  21  Ch.  Div.  149;  Lexington,  etc., 
R.  Co.  V.  Bridges,  7  B.  Mon.  (Ky.)556,  46  Am. 
Dec.  528;  United  Soc.  v.  Underwood,  9  Bush 
(Ky.)  6og,  15  .'\m.  Rep.  731;  Lyman  zj.  Bonney, 
loi  Mass.  562,  15  Am.  Rep.  731;  Franklin  F. 
Ins.  Co.  V.  Jenkins,  3  Wend.  (N.  Y.)  130;  Scott 
V.  Eagle  F.  Ins.  Co.,  7  Paige  (N.  Y.)  198;  Hun 
V.  Gary,  82  N.  Y.  65.  See  the  title  Officers 
AND  Ai'.f:nts  (of  Private  Cori'Orations). 

The  directors,  in  making  payments  to  share- 
holders out  of  capital,  act  ultra  vires  and  com- 
mit a  breach  of  trust,  and  they  are  therefore 
liable  jointly  and  severally  to  make  good  the 
amount  of  such  payments,  but  without  preju- 
dice to  their  right  to  recover  from  each  share- 
holder the  amount  of  capital  which  he  had 
received.  In  re  National  Funds  Assur.  Co.,  10 
Ch.  Div.  iiS. 

Where  Dividends  Payable  Only  from  "  Realized 
Profits."  —  The  articles  of  association  of  a  lim- 
ited company  provided  that  no  dividends 
should  be  payaiile  except  out  of  "  realized 
profits."  The  business  of  the  company  con- 
sisted chiefly  in  lending  money  to  builders  on 
mortgages  payable  by  instalments,  and  the 
directors  treated  as  part  of  the  profits  available 
for  dividends  the  value  for  the  time  being 
(upon  an  estimate  made  by  their  surveyor,  who 
was  also  their  secretary)  of  the  instalments  of 
principal  and  interest  remaining  unpaid  by 
each  mortgagor.  Upon  this  footing  the  direct- 
ors paid  for  several  years,  out  of  the  floating 
capital  from  lime  to  time  in  their  hands,  flivi- 
dcnds  of  seven  and  a  half  per  cent,  and  up- 
wards. Upon  a  summons  taken  out  in  the 
winiling  up  of  the  company  by  a  creditor,  it 
was  held  that  "  realized  profits  "  must  be  taken 
in  its  ordinary  commercial  sense  as  meaning 
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at  least  profits  "  tangible  for  the  purpose  of 
division,"  and  that  the  directors,  having  treated 
estimated  profits  as  realized  profits,  and  hav- 
ing in  fact  paid  dividends  out  of  capital,  on  the 
chance  that  sufficient  profits  might  be  made, 
were  jointly  and  severally  liable,  as  upon  a 
breach  of  trust,  to  repay,  and  must  repay,  the 
sums  improperly  paid  as  dividends.  /;/  re 
Oxford  Ben.  BIdg.,  etc.,  Soc.  35  Ch.  Div.  502. 

As  to  Liability  of  Directors  for  Damages  occa- 
sioned to  corporate  creditors  for  their  acts  in 
this  regard,  see  generally  the  title  Officers 
AND  Agents  (of  Private  Corporations). 

Under  Statutes.  —  The  liability  of  directors  in 
this  regard  is  recognized  by  statute  both  in 
England  and  in  most  if  not  all  of  the  United 
States.  The  extent  of  the  liability  and  the 
mode  of  procedure  differs  according  to  the  stat- 
ute law  of  the  jurisdiction.  See  infra,  this 
section. 

Incapable  of  Ratification  by  Corporation.  —  The 

directors  of  a  corporation  for  several  years 
presented  to  the  general  meetings  of  share- 
holders reports  and  balance  sheets  in  which 
various  debts  known  by  the  directors  to  be  bad 
were  entered  as  assets,  so  that  an  apparent  profit 
was  shown  where  none  existed.  The  share- 
holders, relying  on  this  report,  passed  reso- 
lutions declaring  dividends,  which  the  directors 
paid.  An  order  having  been  made  to  wind  up 
the  corporation,  the  liquidator  applied  for  an 
order  on  the  directors  to  replace  the  amount  of 
dividends  thus  paid  out  of  capital.  The  Court  of 
Appeals,  affirming  the  decree  of  the  vice-chan- 
cellor, held  that  with  regard  to  each  half-yearly 
dividend  the  persons  who  were  directors  when 
it  was  paid  were  liable  for  the  whole  amount 
paid  for  the  dividends  of  that  half  year,  and 
that  even  if  the  shareholders  had  known  the 
true  facts,  so  that  their  ratification  of  the  pay- 
ment of  dividends  would  have  bound  them 
individually,  they  could  not  bind  the  com- 
pany, as  the  acts  of  declaring  and  paying 
the  dividends  were ////rrt  vires  and  incapable  of 
ratification.  ///  re  I'".xchangc  Banking  Co.,  21 
Ch.  Div.  519. 

3,  Lack  of  Ordinary  Care. —  Leeds  Estate, 
etc.,  Co.  V.  Shepherd,  36  Ch.  Div.  7S7;  In  rg 
County  Marine  Ins.  Co.,  L.  R.  6  Ch.  104;  ///  ;v 
Mercantile    Trading  Co.,  L.   R.  4  Ch.  475; 
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If  Guilty  neither  of  Fraud  nor  of  Such  Negligence  in  declaring  the  dividend,  they  are 
not  li.ihk-.'  , 

What  Would  Amount  to  Culpable  Negligence  in  the  management  of  corporate  affairs 
and  in  tlic  preservation  of  its  capital,  is  dependent  largely  on  the  nature  of  the 
business  in  which  the  corporation  is  engaged,  and  the  liability  of  the  directors 
in  this  regard  is  determinable  in  view  of  that  fact  as  well  as  of  the  other  cir- 
cumstances of  the  particular  case.* 


United  Soc.  v.  Underwood,  9  Bush  (Ky.)  609, 
15  Am.  Rep.  731. 

The  English  cases  cited  above  and  some  in 
the  succeeding  note  were  cases  under  which 
i-x  parte  proceedings  had  been  instituted  by 
liqu'dators  under  section  165  of  the  Companies 
Act  of  18O2,  but  the  liability  of  ihe  directors 
for  paying  dividends  without  proper  informa- 
tion as  to  the  condition  of  the  company  related 
not  to  a  construction  of  the  statute,  but  to  their 
common-law  liability  for  so  doing.  But  see 
In  re  Royal  Hotel  Co.,  L.  R.  4  Eq.  244. 

Directors. of  Banks — When  Liable.  —  It  is  the 
duty  of  bank  directors  to  use  ordinary  dili- 
gence in  acquiring  knowledge  of  the  business 
of  the  bank,  and  they  will  be  held  to  be 
affected  with  knowledge  of  such  facts  as  appear 
on  the  bank's  books. 

It  was  held  in  an  action  against  the  direct- 
ors of  a  bank  by  a  depositor  thereof  that  a 
petition  which  alleged  that  a  special  deposit 
had  been  converted  by  the  officers  of  the  bank 
to  the  use  thereof,  of  which  the  defendant  di- 
rectors had  notice,  or  could  have  had  from  the 
exercise  of  ordinary  vigilance  by  an  examina- 
tion of  the  books  of  the  bank,  and  that  said 
directors  "  did  on  various  occasions  declare 
dividends  when  the  condition  of  the  bank  did 
not  justify  the  same,  and  so  appropriated  to 
themselves,  they  being  the  largest  stock- 
holders, large  sums  of  money  actually  realized 
from  the  conversion  of  the  plaintiffs'  property," 
stated  a  valid  cause  of  action.  United  Soc.  v. 
Underwood,  g  Bush  (Ky.)  6og,  15  Am.  Rep.  731. 
See  also  Fort  Scott  First  Nat.  Bank  v.  Drake, 
2g  Kan.  311,  where  the  same  doctrine  as  to  the 
liability  of  directors  of  a  bank  is  asserted. 

Burden  on  Directors  of  Showing  Dividends  from 
Profits.  —  Under  sections  138,  1O5  of  the  Com- 
panies Act  of  1862,  where  directors,  after  proper 
investigation  of  the  financial  condition  of  the 
corporation,  declare,  and  the  shareholders 
agree  to,  a  dividend,  the  court  will  not  lightly 
interfere  with  the  payment  of  such  dividend 
on  the  ground  that  the  estimates  on  which  it 
was  founded  had  turned  out  to  be  erroneous. 
But  where  it  is  declared  without  proper  investi- 
gation or  professional  assistance,  and  its 
legality  is  afterwards  called  in  question,  the 
burden  lies  on  the  directors  to  show  that  it  was 
paid  out  of  profits  and  not  out  of  capital;  and 
if  they  are  unable  to  do  so  they  will  be  ordered 
to  repay  the  amount  so  received.  In  re  County 
Marine  Ins.  Co.,  L.  R.  6  Ch.  104. 

1.  Where  Guilty  of  Neither  Fraud  Nor  Culpable 
Negligence.  —  /;/  rc  County  Marine  Ins.  Co.  L. 
R.6  Ch.  104;  In  re  Denham,  25  Ch.  Div.  752; 
In  re  Mercantile  Trading  Co.,  L.  R.  4  Ch.  475; 
Main  v.  Mills,  6  Biss.  (U.  S.)  98;  Witters  v. 
Sowles,  31  Fed.  Rep.  i. 

In  In  re  Denham,  25  Ch.  Div.  752,  it  was  held 
that  a  director  of  a  corporation  was  not  liable 
for  the  fraud  of  his  codirectors  in  issuing  to 


the  stockholders  delusive  balance  sheets,  if  the 
accounts  of  the  corporation  had  been  audited 
by  duly  appointed  and  responsible  officers,  and 
he  had  no  ground  for  suspecting  fraud. 
Hence,  if  he  had  received,  with  other  stock- 
holders, dividends  declared  and  paid  in  pursu- 
ance of  such  reports  and  balance  sheets,  such 
dividends  having  in  fact  been  paid  out  of  cap- 
ital, he  could  not  be  required  to  repay  the 
dividend  so  paid,  nor  even  the  dividend  re- 
ceived by  himself. 

Though  the  court  has  summary  power  to 
order  a  contributor  or  director  to  repay  a  divi- 
dend declared  and  paid  under  a  delusive  and 
fraudulent  balance  sheet,  the  balance  sheet  of 
a  corporation  engaged  in  a  hazardous  trade 
will  not  be  considered  delusive  and  fraudulent 
merely  because  an  estimated  value  was  put 
upon  the  assets  of  the  corporation,  which  were 
then  in  jeopardy  and  subsequently  lost,  or  be- 
cause it  vvas  obliged  to  borrow  money  to  pay 
the  dividend,  where  the  facts  fairly  appeared 
on  the  balance  sheet  and  the  balance  fairly 
represented  profits.  In  re  Mercantile  Trading 
Co.,  L.  R.  4  Ch.  475. 

Construction  of  Statute  Making  Directors  Liable. 
—  The  directors  of  a  bank  cannot,  under  the 
United  States  Revised  Statutes,  §  5204,  be 
held  personally  liable  for  money  paid  out 
for  dividends  "  to  a  greater  amount  than  net 
profits  after  deducting  losses  and  bad  debts," 
because  there  were  debts  bad  in  fact,  but  ap- 
parently good,  when  the  dividends  were  de- 
clared.   Witters  v.  Sowles,  31  Fed.  Rep.  i. 

2.  What  Amounts  to  Culpable  Negligence.  — 
There  are  few  cases  in  the  United  States  in- 
volving the  liability  of  directors  to  corporate 
creditors  for  fraudulently  or  by  culpable  negli- 
gence consenting  to  the  distribution  of  cor- 
porate assets  among  the  stockholders  in  the 
shape  of  dividends,  chiefly  because  such 
liability  is  in  all  of  the  states  regulated  by  stat- 
ute. (As  to  the  statutory  liability  of  directors 
in  this  regard,  see  infra,  this  section.)  The 
question  what  acts  would  suffice  to  charge  the 
directors  is  determinable  by  a  review  of  the 
cases  in  which  the  capital  of  the  corporation 
was  dissipated  not  by  the  declaring  of  divi- 
dends from  capital  in  fraud  of  creditors,  but 
by  some  other  fraudulent  method  or  by  a  cul- 
pable neglect  to  give  attention  to  the  affairs  of 
the  corporation.  A  case  in  which  many 
authorities  are  collected  is  that  of  Briggs  v. 
Spaulding,  141  U.  S.  132,  which  involved  the 
question  of  the  liability  of  the  directors  of  an 
insolvent  bank  to  corporate  creditors  and  de- 
positors for  dereliction  of  duty  by  them  and 
the  intrustment  of  the  affairs  of  the  bank  to  a 
vice-president  alleged  to  be  irresponsible.  The 
court  held  that  the  directors  were  not  liable. 
Mr.  Justice  Harlan,  with  whom  concurred 
Messrs.  Justices  Gray,  Brewer,  and  Brown,  dis- 
sented from  the  opinion,  holding  that  no  usage 
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b.  Statutory  Liability  —  (i)  /;/  GaieraL —  The  liability  of  directors  who 
acquiesce  in  the  declaration  of  a  dividend  by  which  the  capital  of  a  corporation 
is  distributed  in  whole  among  the  stockholders  or  is  impaired  so  as  to  render  the 
corporation  insolvent  at  the  expense  of  the  creditors  has  by  statutory  enact- 
ment been  recognized  and  made  more  stringent  in  Eyigland,  in  nearly  every 
one  of  the  United  States,  and,  so  far  as  national  banks  are  concerned,  by  the 
United  States.*  These  statutes  contain  various  limitations,  both  as  to  the 
extent  of  the  liability  of  a  director  so  acting  and  as  to  what  dissent  from 
the  action  of  his  codirectors  may  be  sufificient  to  relieve  him  from  liability.* 

(2)  Extent  of  Liability.  —  The  statutes,  as  a  general  rule,  declare  in  terms 
that  directors  consenting  to  the  declaration  of  such  a  dividend  shall  be  jointly 
and  severally  liable  for  the  full  amount  of  the  capital  stock  so  divided ;  or 
that  they  shall  be  liable  for  all  excess  over  profits  then  on  hand ;  or  that  they 
shall  be  liable  for  all  debts  of  the  corporation  then  existing,  and  for  all  that 
shall  be  thereafter  contracted  within  a  definite  time,  or  while  they  shall  remain 
in  ofifice,  or  for  all  debts  contracted  by  the  corporation  after  such  impairment 
of  the  capital.^ 


of  a  bank  to  carry  on  its  business  through  ex- 
ecutive officers  and  agents  will  relieve  the 
directors  of  the  duty  imposed  upon  them  of 
diligently  managing  its  affairs  and  supervis- 
ing the  conduct  of  iLs  officers  and  agents;  that 
by  accepting  and  holding  the  offices  of  direct- 
ors, they  gave  assurance  to  the  depositors 
whose  interests  were  committed  to  their  con: 
trol  that  the  bank  was  being  safely  and  hon- 
estly managed;  that  there  having  been  no 
supervision,  but  absolute  inaction,  in  respect  to 
the  affairs  of  the  bank,  they  were  liable  to  the 
creditors,  who,  in  this  case,  were  depositors, 
for  the  result  thereof. 

1.  The  Nature  of  the  Corporation  to  which  the 
statutory  liability  of  the  directors  thereof 
applies  is  not  in  all  cases  the  same.  In  most 
cases  it  applies  generally  to  the  directors  of  all 
private  corporations,  in  some  cases  it  is  lim- 
ited to  the  directors  of  manufacturing  com- 
panies, banks,  or  insurance  companies.  Where 
limited,  such  limitation  is  indicated  in  the 
notes.  See  the  succeeding  section.  And  see 
the  titles  National  Banks;  Officers  and 
Agents  (of  Private  Corporations). 

2.  See  the  succeeding  subdivision. 

3.  Joint  and  Several  Liability.  —  See  Compa- 
nies Act  of  1862;  Leeds  Estate,  etc.,  Co.  v. 
Shepherd,  36  Ch.  Div.  787;  In  re  Oxford  Ben. 
Bldg.,  etc.,  Soc,  35  Ch.  Div.  502;  In  re  Ex- 
change Banking  Co.,  21  Ch.  Div.  519;  In  re 
National  Funds  Assur.  Co.,  10  Ch.  Div.  118. 
And  sec  the  various  state  statutes. 

Construction  of  New  York  Statute.  —  It  was 
held  in  New  York  by  a  divided  court  that  a 
statute  declaring  all  trustees  of  any  savings 
bank  who  should  vote  for  the  declaring  of  any 
dividend  in  excess  of  the  interest,  or  profits 
earned,  personallv  liable  for  the  amount  of  the 
excess,  does  not  limit  the  dividend  which  may 
be  lawfully  voted  for  to  net  profits;  that 
where  a  trustee  votes  for  a  dividend  less  than 
the  gross  amount  of  the  profits  earned  (with- 
out any  deduction  therefrom  for  expenses, 
although  the  expenses  may  exceed  the  earn- 
ings) he  does  not,  in  the  absence  of  fraud  or  bad 
faith,  overstep  his  statutory  duty,  and  is  not 
liable  for  the  excess.  Van  Dyck  v.  McQuade, 
86  N.  Y.  38,  reversing  45  N.  Y.  Super.  Ct.  620. 
This  decision  seems  anomalous.    Under  it 


the  statute  cannot  be  construed  as  directed 
against  the  impairment  of  the  capital  stock  of 
a  savings  bank.  The  net  profits  from  which 
alone  dividends  should  be  declared  are  the  ex- 
cess of  gross  earnings  over  the  expenditures 
incurred  in  producing  them.  See  supra,  this 
title,  Definition  and  A'ature. 

Where  Payable  from  Capital.  —  The  directors 
of  a  corporation  organized  undei  the  Manu- 
facturing Act  of  1848  (since  repealed),  c.  40, 
which  provided  that  directors  declaring  divi- 
dends from  capital  should  be  liable  "forall  debts 
of  the  company  then  existing  and  for  all  that 
shall  be  thereafter  contracted  while  they  shall  re- 
spectively continue  in  office."  sold  all  the  prop- 
erty of  the  corporation,  with  the  exception  of 
debts  due  the  company,  and  some  articles  of 
personal  property,  and  transferred  the  stock  to 
the  purchaser.  The  consideration  received 
was  paid  over  to  the  stockholders  in  proportion 
to  their  respective  holdings  of  stock.  The 
property  reserved  was  afterwards  transferred 
to  the  secretary  to  be  converted  into  money  to 
pay  debts  and  liabilities,  and  the  residue  to  be 
distributed  among  stockholders,  who  assented 
to  the  agreement  of  sale.  In  an  action  under 
section  13  to  hold  the  trustees  liable  for  a  debt 
of  the  company,  it  appeared  that  the  capital  of 
the  company  was  impaired,  and  that  the  prop- 
erty of  the  company  was  disposed  of,  and  a 
portion  of  the  proceeds  divided  among  the 
stockholders.  The  court  held  that  the  sale 
itself  did  not  rendei  the  diiectors  liable;  but 
that  the  subsequent  transfer,  sale,  and  division 
of  a  portion  of  the  proceeds  was  in  effect  the 
declaring  and  paying  of  a  dividend  out  of  cap- 
ital and  rendered  the  defendants  liable. 
Rorke  v.  Thomas,  56  N.  Y.  559. 

Nature  of  Liability  —  Statute  of  Limitations.  — 
An  action  brought  by  crcdilors  to  charge  the 
directors  with  personal  liability  for  a  debt  of 
the  corporation,  on  account  of  the  declaration 
by  them  of  improper  dividends,  is  an  action 
upon  a  statute  for  a  penalty  and  must  be  com- 
menced within  three  years  after  the  cause  of 
action  accrued.  Merchants'  Bank  7).  Bliss,  35 
N.  Y.  412. 

When  Statute  Begins  to  Eun.  —  The  statute  of 

limitations  (coilc,       92)   m.ule  applicable  to 
such  actions  begins  to  run  only  from  the  time 
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(3)  When  Dividend  Innocently  Declared.  —  The  question  of  the  liability  of 
a  director  under  these  statutes  will  manifestly  depend  upon  whether  he  has 
been  guilty  of  either  fraud  or  negligence  in  declaring  the  dividend.  If  he  has 
been  guilty  of  neither,  no  just  ground  on  which  to  rest  a  liability  against  hin» 
will  exist,  though  the  statute  under  which  his  liability  is  sought  to  be  enforced 
may  contain  no  express  provision  excepting  from  its  operation  directors 
acting  with  the  necessary  information  and  with  both  good  faith  and  good  judg- 
ment.* The  statutes  in  some  of  the  states  make  the  knowledge  of  the  exist- 
ing insolvency  of  the  corporation,  or  the  knowledge  that  the  payment  of  the 
dividend  would  render  it  insolvent,  or  the  possession  of  means  of  knowing  it,  a 
prerequisite  to  the  liability  of  the  director.  Other  statutes  contain  no  such 
limitation  on  the  liability  of  the  director,*  but  they  will  be  construed  as  if 
they  did.* 

(4)  Exoneration  of  Dissenting  Directors.  —  All  directors  who  dissent  from 
the  declaration  of  a  dividend  from  the  capital  of  the  corporation  are,  of  course, 
relieved  from  all  liability  under  these  statutes.  The  statutes  differ,  however, 
in  their  provisions  as  to  what  shall  constitute  a  sufificient  dissent.  Some  of 
the  statutes  provide  that  a  director  shall  be  adjudged  as  assenting  unless  he 
causes  his  dissent  to  be  entered  at  large  upon  the  minutes  of  the  board;  and 
additional  publication  of  dissent  is  required  by  some  statutes.  These  statutes 
may  still  further  be  divided  into  two  classes,  viz.,  those  excusing  absent  direct- 
ors from  recording  or  publishing  such  dissent,  and  those  requiring  that  it  shall 
be  made  when  the  absent  director  has  notice  of  the  action  of  his  codirectors 
in  declaring  the  dividend.    In  some  states  no  express  statutory  provision  is 


the  cause  of  action  accrued,  and  not  from  the 
time  of  the  action  of  default  of  the  directors 
rendering  them  liable  for  the  debt.  Jones  v. 
Barlow,  62  N.  Y.  203.  See  generally  the  title 
Limitation  of  Actions. 

Judgment  Not  Evidence  of  Creditor's  Debt.  —  It 
was  held  that  the  trustees  of  a  corporation 
organized  under  chapter  40,  New  York  Laws  of 
1848,  are  neither  parties  nor  privies  to  a  judg- 
ment against  the  corporation;  and  where, 
under  such  act,  they  have  become  liable  to 
pay  the  debts  of  the  corporation,  and  an  action 
is  brought  against  them  to  enforce  that  liability, 
proof  of  the  recovery  of  a  judgment  thereon 
against  the  corporation  is  neither  conclusive 
nor  prima  facie  evidence  of  the  debt.  Its  exist- 
ence must  be  alleged  in  the  complaint.  Miller 
V.  White,  50  N.  Y.  137. 

1.  Absence  of  Fraud  or  Negligence.  —  Witters 
V.  Sowles,  31  Fed.  Rep.  i;  In  ;-£"  County  Marine 
Ins.  Co.,  L.  R.  6  Ch.  104;  In  re  Denham,  25 
•Ch.  Div.  752;  In  re  Mercantile  Trading  Co.,  L. 
R.  4  Ch.  4-  5. 

On  a  Bill  Filed  by  Creditors  of  an  Insolvent 
National  Bank  for  wrongfully  declaring  divi- 
dends under  section  5204  of  Revised  Statutes, 
which  provides  that  directors  shall  be  person- 
ally liable  for  dividends  declared  in  excess  of 
net  profits  then  on  hand  after  deducting  losses 
and  bad  debts,  the  court  said;  "  This  bill  is  not 
brought  to  charge  the  defendants  for  money 
received  by  them  as  stockholders  from  divi- 
dends, but  for  losses  to  the  bank  itself  for  un- 
lawfully or  wrongfully  declaring  dividends. 
By  section  5204  dividends  to  a  greater  amount 
than  net  profits,  after  deducting  losses  and  bad 
debts,  are  prohibited;  and  debts  on  which  in- 
terest is  past  due  and  unpaid  for  six  months, 
unless  well  secured  and  in  process  of  collec- 
tion, are  defined  to  be  bad  debts.    The  assets 


of  this  bank  did  not  so  consist  of  bad  debts, 
within  this  definition,  at  the  time  when  they 
were  made,  as  to  make  the  dividends  im- 
proper. There  were  debts  which  were  in  fact 
bad  in  the  result  to  an  extent  so  great  as  to 
wipe  out  the  profits  from  which  dividends 
could  be  made  when  the  later  ones  were  de- 
clared, The  defendant  Burton  is  not  shown  to 
have  participated  in  making  the  dividends. 
Those  who  did  misjudged  as  to  the  value  of  the 
assets.  The  evidence  does  not  warrant  the 
conclusion  that  they  took  this  method  of  divid- 
ing the  assets  of  the  bank  among  themselves 
when  they  knew  that  dividends  could  not 
properly  be  made.  It  is  not  considered,  there- 
fore, that  the  defendants  are  liable  for  the 
amount  of  the  dividends  because  the)'  were 
unlawfully  or  wrongfully  declared.  Whether 
those  who  received  the  dividends  are  charge- 
able for  the  amount  received,  on  the  ground 
that  the  money  from  which  they  were  paid 
was  needed  to  pay  the  liabilities  of  the  bank, 
is  a  question  not  presented  in  this  case." 
Witters  v.  Sowles,  31  Fed.  Rep.  3. 

Stock  Dividend. —  In  Missouri,  where  the  stat- 
ute contains  no  express  exception  to  the 
liability  of  directors  in  this  regard  (section 
2515,  Code  of  i88g),  the  court  held  that  a 
transfer  made  in  good  faith  of  all  the  assets  of 
one  corporation  to  another,  and  the  issue  by 
the  latter  to  the  stockholders  of  the  former  of 
certificates  in  lieu  of  those  held  by  them  in  the 
selling  corporation,  did  not  constitute  the 
declaration  of  an  illegal  dividend  which  vv  ould 
render  the  directors  liable.  Skinker  v.  Taylor, 
II  Mo.  App.  592. 

2.  See  the  various  statutes. 

3.  See  cases  cited  in  first  note  to  this  sub- 
division. See  generally  the  title  Officers  .\nd 
Agents  (of  Priv.a.te  CoRroR.\TioNs). 
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made  for  the  manner  in  which  such  dissent  shall  be  recorded.  These  statutes 
simply  provide  that  any  director  voting  for  or  assenting  to  the  declaration  of 
such  a  dividend  shall  be  liable.' 

(5)  Strict  Construction  of  Statutory  Liability. — These  statutes  are  very 
stringent,  and  in  most  cases  the  common-law  liability  of  directors  for  impairing 
the  capital  of  the  corporation  has  been  materially  increased.  Generally  they 
are  penal  as  well  as  remedial  and  should  be  strictly  construed.^  The  question 
of  the  insolvency  of  the  corporation  at  the  time  of  the  declaration  of  a  divi- 
dend from  capital,  or  the  rendering  it  insolvent  by  the  payment  of  the  divi- 
dend, is  a  question  of  fact,  not  to  be  assumed  from  the  subsequent  insolvency 
of  the  company,  but  in  all  cases  requiring  strict  proof.* 

(6)  Proceedings  to  Enforce  Liability.  —  The  proceedings  to  enforce  the 
liability  of  directors  to  corporate  creditors  under  these  statutes  for  the  debts 
for  which  they  are  made  liable  differs  in  the  different  jurisdictions. 

At  Law.  —  In  some  jurisdictions  that  liability  may  be  enforced  by  an  action 
at  law  by  creditors.* 

In  Equity.  —  In  Others  the  proper  method  is  by  bill  in  equity.' 
In  Pennsylvania  it  may  be  enforced  by  either.® 

To  Be  Enforced  by  a  Creditor  he  must  have  an  actionable  demand.  An  oflicer  of 
a  corporation  cannot,  after  the  declaration  of  a  dividend  from  capital,  become 
a  creditor  by  the  purchase  of  a  claim  against  the  corporation.' 

Declaration  of  Dividend  by  Board  of  Directors.  —  In  an  action  at  law  against  a  director 
of  a  corporation  for  declaring  a  dividend  from  capital,  the  declaration  must  show 
that  the  dividend  was  declared  by  the  board.** 

Keceiver.  —  Where  the  right  of  action  is  given  to  the  corporation  itself,  and 
where  there  has  been  a  judgment  dissolving  it  and  appointing  a  receiver  of  the 
corporate  assets,  such  receiver  is  the  proper  party  to  institute  such  an  action.® 


1.  See  the  various  statutes. 

What  Constitutes  Assent.  —  Directors  who 
really  know  of  and  sanction  such  misapplica- 
tion of  corporate  funds  are  implicatecl  in  it 
although  they  actively  take  no  part  in  it. 
Land  Credit  Co.  v.  Fermoy,  L.  R.  8  Eq.  7. 

To  constitute  assent,  tfiere  must  be  some- 
thing more  than  mere  negligence  on  the  part 
of  a  director  in  knowing  what,  in  the  exercise 
of  proper  care,  he  ought  to  have  known. 
There  must  be  wilful  or  intentional  violation 
of  duty  —  assenting  to  it  knowing  that  the 
dividend  is  being  or  about  to  be  declared.  If, 
having  such  knowledge,  however,  he  fails  to 
interpose  his  objection,  such  failure  is  suffi- 
cient assent  to  render  him  liable.  Patterson 
V.  Stewart,  41  Minn.  84,  16  .\m.  St.  Rep.  671. 

Failure  of  Director  to  Demand  Aye  and  Nay 
Vote.  —  Where  a  statute  provided  that  "  no 
dividends  or  interest  shall  be  declared,  cred- 
ited, or  paid  "  by  a  savings  bank  "  except  by 
the  authority  of  a  vote  of  the  board  of  trustees, 
duly  entered  upon  their  minutes,  whereon 
shall  be  recorded  the  ayes  and  nays  upon  each 
vote,  and  whenever  any  interest  or  dividends 
shall  be  declared  and  credited  in  excess  of  the 
interest  or  profits  earned  and  appearing  to  the 
credit  of  the  corporation,  the  trustees  voting 
for  such  dividend  shall  be  jointly  and  severally 
liable,"  it  was  held  that  such  provision  for 
taking  an  riye  and  nay  vote  was  for  the  benefit 
solely  of  directors,  that  they  might  record  their 
dissent  and  thus  establish  their  innocence  in 
the  participation  of  the  dividenrl,  and  that  the 
failure  of  a  director  to  demand  such  aye  and 
nay  vote,  that  he  might  record  his  protest  if 
desirous  of  making  one,  was  a  waiver  of  such 


omission  and  a  ratification  of  the  action  of  the 
board.  Van  Dyck  v.  McQuadc,  45  N.  Y. 
Super.  Ct.  620,  86  N.  Y.  38. 

2.  See  the  various  statutes. 

3.  Slaymaker  v.  JafTray,  82  Va.  346. 

4.  At  Law.  —  See,  for  example,  Michigan 
Annot.  Stat.  i8g2,  c.  124,  §  4149;  Vermont  Stat. 
1894,  g  3723. 

5.  In  Equity.  —  See,  for  example,  Virginia 
Code  of  1887,  §  1 138;  West  Virginia  Code  of 
1887,  c.  53,  §  40. 

6.  Pennsylvania. —  i  Bright.  Purd.  Dig.,  §  83, 
p.  189. 

7.  Purchase  of  Claim  by  Agent.  —  A  treasurer 

of  a  corjjoration  cannot  maintain  a  suit  against 
it  on  a  claim  which  he  has  purchased.  His 
confidential  relationship  as  agent  prevents  him 
from  creating  relations  which  place  him  in 
hostility  to  his  principal.  The  purchase  of  a 
claim  by  him  is  an  extinguishment  of  the  cor- 
poration's debt.  Hill  v.  Frazier,  22  Pa.  St. 
320. 

8.  Must  Aver  that  Declaration  Was  Partici- 
pated In  by  Board.  —  Under  a  statute  giving  a 
right  of  action  against  directors  in  such  a  case 
to  creditors  and  stockholders,  where  the  decla- 
ration failed  to  aver  that  the  dividend  was  de- 
clared by  the  board,  the  court  held  that 
although  the  liability  of  the  directors  was  sev- 
eral, an  allegation  that  the  dividend  was  de- 
clared by  the  board,  the  directors  participating, 
was  necessary  to  establish  a  liability  against 
the  defendant  director.  Gaffney  v.  Colvill,  6 
Hill  (N.  Y.)  568. 

9.  Suit  by  Receiver.  —  Van  Dyck  v.  Mc- 
Quadc, 45  N.  Y.  Super.  Ct.  620,  86  N.  Y.  38. 
Sec  the  title  Rkcki VKRS. 
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XIV.  Rights  of  Life  Tenant  and  Remainderman  —  1.  Cash  Dividends 
from  Earnings  of  Corporation  —  ^r.  In  General  —  Dissolution  of  Corporation.  —  As 
has  already  been  shown,  a  corporation  may  declare  dividends  only  from  profits 
unless  it  be  in  process  of  dissolution,  when  a  pro  rata  dividend  is  made  to  each 
shareholder  on  the  surrender  of  his  certificates  of  stock.* 

Property  of  Life  Tenant.  — ■  It  would  seem,  therefore,  that  ordinarily  a  dividend 
declared  from  the  earnings  of  the  company  since  the  beginning  of  the  trust, 
whether  it  be  a  usual,  annual,  or  semi-annual  dividend,  or  declared  in  the 
form  of  an  extra  dividend  or  bonus,  would  go  in  whole  to  the  life  tenant.* 

Bonus  —  Extraordinary  Dividend.  —  As  the  corporation  may,  from  prudential 
reasons,  refrain  from  declaring  a  dividend,  and  may  withhold  the  earnings  for 
the  purpose  of  meeting  some  anticipated  contingency  (the  probability  of 
which  is,  unless  the  circumstances  be  exceptional,  solely  a  matter  for  the 
sound  judgment  of  the  directors),  or  may  withhold  the  dividend  for  a  great 
length  of  time  for  the  purpose  of  strengthening  its  credit,  the  dividend  when 
declared  may,  from  its  unusually  large  amount  and  the  irregular  time  of  its 
declaration,  be  nominated  by  the  directors  a  "bonus"  or  "extraordinary 
dividend. " 

The  Old  Rule  was  that  all  extraordinary  dividends  or  bonuses  declared  by  a 
corporation  went  to  the  corpus  of  the  trust  fund,  and  must  be  held  by  the 
trustee  for  the  remainderman,^ 

Present  Rule.  —  Irrespective  of  the  corporate  designation,  the  general  rule  now, 
both  in  the  United  States  and  in  England,  is  that  all  cash  dividends  from  the 
earnings  constitute  a  part  of  the  income  and  are  the  property  of  the  tenant 
for  life.* 


1.  Winding  Up  of  Corporation.  —  For  the  re- 
spective rights  of  a  life  tenant  and  a  remainder- 
man to  dividends  declared  by  a  corporation 
from  its  assets,  in  winding  up  its  business,  see 
infra.  Distribution  of  Capital. 

2,  How  Tenancy  Created.  —  In  nearly  all  cases 
where  litigation  has  arisen  between  the  tenant 
and  those  entitled  in  remainder  to  the  stock, 
the  tenancy  has  been  created  by  will  and  is  for 
life.  The  duration  of  the  tenancy,  whether 
for  years  or  for  life,  or  the  manner  of  its  crea- 
tion, whether  by  will  or  by  trust  deed,  would 
offer  no  reason,  of  course,  why  a  different  rule 
of  construction  should  be  applied  to  the  terms 
used  by  the  creator  to  ascertain  his  intention 
in  the  case  of  a  will  or  gift,  or  to  construe  the 
contract  in  the  case  of  a  sale  of  the  income  or 
profits  from  shares  of  stock.  Whether,  ia 
creating  the  trust,  the  testator,  donor,  or 
vendor  makes  use  of  the  expression  "  divi- 
dends," or  "  dividends  and  profits  "  or  "  divi- 
dends, interest,  and  profits,"  or  "  interest, 
dividends,  profits,  and  proceeds,"  all  the  ex- 
pressions amount  to  the  same  thing  and  fur- 
nish no  circumstance  upon  which  a  distinction 
can  be  founded.  Hooper  v.  Rossiter,  McClel. 
527,  13  Price  774. 

What  Are  Dividends.  —  There  is  no  dispute 
that  a  tenant  for  life  or  for  years  is  entitled 
only  to  the  earnings  of  a  corporation  distrib- 
uted thereafter  in  the  shape  of  "  dividends." 
The  conflict  of  authority  relates  to  what  is  a 
dividend.  Some  authorities  define  a  dividend 
as  meaning  all  distributions  to  corporators  of 
the  profits  of  the  corporation,  whether  such 
distributions  are  large  or  small,  or  whether 
made  at  long  or  short,  regular  or  irregular  in- 
tervals, and  without  any  regard  to  the  manner 
or  place  of  their  declaration  or  mode  of  pay- 
ment.   If  there  is  a  distribution  of  the  earn- 
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ings  there  is  held  to  be  a  division  of  the 
profits,  which  the  corporation  does  not  divert 
from  the  life  tenant  to  the  remainderman  by 
distribution  in  the  form  of  stock.  Clarkson  v. 
Clarkson,  l8  Barb.  (N.  Y.)  646. 

On  the  other  hand,  it  is  held  that  a  "  stock 
dividend,"  though  from  the  earnings  of  the 
company,  is  not  a  distribution  of  the  profits  in 
a  sense  that  will  entitle  the  tenant  for  life  to 
such  issue;  that  such  stock  merely  represents 
an  accretion  to  capital,  and  the  income  thereof 
only  is  payable  to  the  tenant  for  life.  Gib- 
bons V.  Mahon,  136  U.  S.  549. 

3.  Early  Rule.  —  Witts  v.  Steere,  13  Ves.  Jr. 
363;  Brander  v.  Brander,  4  Ves.  Jr.  800;  Paris 
V.  Paris,  10  Ves.  Jr.  185;  Clayton  v.  Gresham, 
10  Ves.  Jr.  288;  Hooper  v.  Rossiter,  13  Price 
774,  McClel.  527;  Ward  v.  Combe,  7  Sim.  634; 
Irving  V.  Houstoun,  4  Pat.  H.  L.  521;  In  re 
Armstrong,  3  K.  &  J.  486. 

4.  Present  Rule  —  England.  —  Price  v.  Ander- 
son, 15  Sim.  473;  Preston  v.  Melville,  16  Sim. 
163;  In  re  Barton's  Trust,  L.  R.  5  Eq.  238; 
Bates  V.  Mackinley,  31  Beav.  280;  Johnson 
Johnson,  15  Jur.  714;  Murray  v.  Glasse,  17 
Jur.  816;  Barclay  Waincwright,  14  Ves.  Jr. 
66;  Cuming  v.  Boswell,  2  Jur.  N.  S.  1005; 
Wright  V.  Tuckett,  i  Johns.  &  H.  266;  Bouch 
V.  Sproule,  L.  R.  12  App.  385;  Dale  v.  Hayes, 
40  L.  J.  Ch.  244;  De  Gendre  v.  Kent,  L.  R.  4 
Eq.  283. 

United  States.  —  Gibbons  v.  Mahon,  136  U. 
S.  549,  31  Am.  &  Eng.  Corp.  Cas.  374. 

Georgia.  —  Miller  v.  Guerrard,  67  Ga.  2S4,  44 
Am.  Rep.  720. 

Maine.  —  Goodwin  v.  Hardy,  57  Me.  143,  99 
Am.  Dec.  758;  Richardson  v.  Richardson,  75 
Me.  570,  46  Am.  Rep.  428;  Gilkey  v.  Paine,  80 
Me.  319. 

Massachusetts.  —  Minot  v.  Paine,  99  Mass. 
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Ordinary  and  Extraordinary  Dividends  Distinguished. — The  term  "extraordinary^ 
dividend"  is  of  broad  application.  It  is  distinct  from  the  "ordinary  dividend" 
in  th?it  the  latter  is  periodically  declared  and  distributed  among  the  share- 
holders of  the  corporation,  while  the  former  is  declared  and  distributed  at 
irregular  intervals,  out  of  accumulated  profits.  The  length  of  time  during 
which  the  directors  have  allowed  profits  to  accumulate,  however,  before  declar- 
ing the  dividend,  affords  no  satisfactory  test  as  to  its  nature,  as  ordinary  divi- 
dends are  sometimes  declared  out  of  accumulated  profits  and  extraordinary 
ones  out  of  profits  only  recently  earned.  As  has  been  observed,  no  dividend, 
if  from  the  earnings  of  the  company,  goes  to  the  corpus  of  the  trust  because 
it  is  extraordinary.* 

b.  When  Portioin  of  Earnings  Made  Before  Creation  of  Trust  — 
(i)  In  General. — When  a  portion  of  the  accumulated  earnings,  afterwards 
distributed  by  the  corporation  in  the  form  of  bonuses  or  extraordinary  divi- 
dends, is  accumulated  before  the  creation  of  the  trust,  there  is  conflict  of 
authority  as  to  whether  any,  and,  if  so,  what  part,  of  such  dividend  properly 
belongs  to  the  corpus  of  the  trust  and  should  be  preserved  by  the  trustee  for 
the  remainderman.*  The  value  of  the  stock  at  the  time  of  the  creation  of  the 
trust  manifestly  depends  as  well  upon  the  amount  of  the  accumulated  profits 
which  the  corporation  has  on  hand,  irrespective  of  whether  it  shall  happen  that 
it  may  eventually  see  fit  to  distribute  these  profits,  or  some  portion  of  them, 
in  the  form  of  a  bonus  among  the  stockholders,  as  upon  the  amount  of  money 
irrevocably  devoted  to  capital  at  the  outset,  and  represented  by  property'  and 
franchises. 

(2)  The  Abandoned  Doctrine.  —  The  impracticability  of  ascertaining  what 
portion  of  the  dividend  declared  as  a  bonus  was  earned  and  accumulated 
before  the  creation  of  the  trust,  and  what  portion  afterwards,  led  the  courts 
in  early  days  to  formulate  the  doctrine  that  all  dividends  declared  as  bonuses 
must  be  treated  as  part  of  the  capital.  A  tenant  for  life  would  be  entitled 
only  to  the  income  or  profits  of  the  dividend  accruing  from  its  reinvestment 
by  the  trustee.*  This  doctrine  has  been  abandoned  both  in  the  United  States 
and  in  England,  as  unjust  to  the  life  tenant,  and  in  its  stead  there  are  three 
lines  of  decisions  which  are  radically  different.  * 

(3j  Apportionment  of  Bonus  —  (a)  In  General.  —  One  doctrine  is  that  which 
undertakes  to  give  the  bonus  to  the  remainderman  or  to  the  life  tenant,  as  the 
bonus  may  have  been  earned  before  or  after  the  creation  of  the  trust,  or,  if  a 
part  be  earned  at  each  time,  to  divide  the  bonus  between  the  remainderman 
and  the  life  tenant  in  the  proportion  which  the  amount  accumulated  before 


loi,  96  Am.  Dec.  705;  Daland  v.  Williams,  loi 
Mass.  571;  Leland  v.  Hayden,  102  Mass.  542; 
Rand  v.  Hubbell,  115  Mass.  461,  15  Am.  Rep. 
121. 

New  Hampshire.  —  Lord  v.  Brooks,  52  N.  II. 
72. 

New  York. — Simpson  v.  Moore,  30  Barb. 
(N.  Y.)  637;  Cogswell  V.  Cogswell,  2  Edw.  Ch. 
(N.  Y.)  231;  Goldsmith  v.  Swift,  25  Hun  (N. 
Y.)  201. 

The  rule  prevailing  in  Ne%u  Jersey,  Pennsyl- 
vania, and  South  Carolina  is  to  apportion  the 
bonus  so  as  to  give  to  the  corpus  of  the  trust 
all  funds  subsequently  declared  as  a  dividend 
which  were  earned  by  the  corporation  be- 
fore the  creation  of  the  trust,  and  all  to  the 
remainderman  which  were  earned  there- 
after. See  infra,  this  section.  Apportionment 
of  Bonus. 

1.  See  cases  cited  in  last  note. 

2,  Sec  infra,  this  section,  A pportionmeni  of 
Bonus;  and  Doelrine  that  J.ife  Tenant  Entitled 


to  All  Earnings  Distributed  in  Eor?n  of  Cash. 

3.  The  Abandoned  Doctrine.  —  Paris  v.  Paris, 
10  Ves.  Jr.  185;  Hrander  v.  Brander,  4  Ves. 
Jr.  800;  Witts  V.  Stecre,  13  Ves.  Jr.  363; 
Clayton  v.  Gresham,  10  Ves.  Jr.  288;  Hooper 
V.  Rossiter,  13  Price  774,  McClel.  527;  Ward  v. 
Combe,  7  Sim.  634:  Irving  v.  Houstoun,  4 
Pat.  H.  L.  521;  In  re  Armstront^'s  Trust,  3  K. 
&  J.  486. 

4.  The  Doctrine  of  the  English  Courts  in  Early 
Days  having  favored  the  remainderman  at  the 
expense  of  the  life  tenant,  the  doctrine  now 
prevailing  goes  to  the  other  extreme.  Thus 
where  cash  is  accumulated  before  the  creation 
of  the  trust,  and  afterwards  distributed  among 
the  stockholders,  it  goes  to  the  life  tenant. 
Bates  V.  Mackinley,  31  Beav.  280.  For  full 
treatment  of  this  subject,  see  infra.  Apportion- 
ment of  Bonus ;  and  Doetrine  that  Life  Tenant 
Entitled  to  All  Ea minims  Distributed  in  Eorm  of 
Cash — Rules  for  Ascertaining  When  Dividend 
from  Earnings. 
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the  creation  of  the  trust  may  bear  to  that  thereafter  accumulated.*  The  chief 
objection  made  to  this  doctrine  is  the  difficulty  which  the  court  or  the  trustee, 
as  the  case  may  be,  encounters  in  determining  with  accuracy  what  proportion 
of  the  earnings  was  accumulated  before  and  what  after  the  creation  of  the 
trust.    The  methods  of  arriving  at  the  result  differ  in  different  jurisdictions.* 

(b)  Pennsylvania  Rule  of  Ascertainment.  —  As  this  doctrine  of  equitable  apportion- 
ment of  dividends  originated  with  the  courts  of  Pennsylvania,  the  doctrine,  as 
well  as  the  rule  there  in  vogue  for  ascertaining  the  proportion  of  the  dividend 
which  goes  respectively  to  the  corpus  of  the  trust  and  to  the  life  tenant,  is 
known  as  the  "Pennsylvania  Rule."  In  that  state  the  result  is  arrived  at  by 
ascertaining  what  the  value  of  the  stock  was  when  the  life  tenancy  was  created. 
After  the  issue  of  the  bonus  its  value  is  again  determined.  If  it  is  less  then 
than  it  was  at  first,  just  to  that  extent  it  is  held  that  the  capital  has  been 
impaired,  and  the  trustee  must  apply  to  the  corpus  of  the  estate  enough  of  the 
bonus  to  make  the  capital  equal  to  what  it  was  when  the  trust  was  created. 
If,  on  the  other  hand,  the  stock  is  found  to  be  as  valuable  as  when  the  trust 
was  created,  or  of  greater  value,  the  capital  has  not  been  decreased,  and  the 
bonus  goes  in  whole  to  the  life  tenant.* 

(c)  Another  Rule.  —  A  more  complicated  rule  for  ascertaining  what  part  of  the 
dividend  is  capital  and  what  part  earnings,  has  been  pursued  in  Neiu  Jersey. 
The  amount  of  surplus  earnings  or  accumulated  profits  which  the  corporation 
held  at  the  time  of  the  creation  of  the  trust  is  ascertained.  If,  after  the 
declaration  of  the  bonus,  it  holds  less,  to  that  extent  is  the  bonus  held  to 
impair  the  corpus  of  the  trust  fund,  and  so  much  as  would  be  required  to 
make  it  equivalent  to  what  it  was  at  first  is  to  be  held  by  the  trustee  as 
capital.  Any  balance  in  his  hands  is  held  to  be  income,  and  goes  to  the 
remainderman.* 


1.  Apportionment  of  Bonus. —  Smith's  Estate, 
140  I'a.  St.  344;  Earp's  Appeal,  28  Pa.  St.  368; 
Wiltbank's  Appeal,  64  Pa.  St.  256;  Vinton's 
Appeal,  99  Pa.  St.  434,  44  Am.  Rep.  116;  Van 
Doren  v.  Olden,  19  N.  J.  Eq.  176,  97  Am.  Dec. 
650;  Lord  V.  Brooks,  52  N.  H.  72;  Wheeler  t/. 
Perry,  18  N.  H.  307;  Cobb  v.  Pant,  36  S. 
Car.  I. 

In  the  case  of  Smith's  Estate,  140  Pa.  St. 
344,  Mr.  Justice  Clark,  delivering  the  opinion 
of  the  court,  after  a  careful  resume  of  the 
leading  American  cases  holding  this  doctrine, 
thus  concisely  defines  the  result  of  its  applica- 
tion in  all  cases:  "  From  this  hasty  review  of 
the  cases,  it  will  be  seen  that  the  ruling  in 
Earp's  Appeal  has,  for  more  than  the  third  of 
a  century,  been  steadily  maintained,  without 
modification  or  change;  in  no  subsequent 
case,  we  believe,  has  its  authority  been 
doubted,  its  practicability  questioned,  or  the 
soundness  of  its  doctrine  impeached.  It  has 
not  only  been  adhered  to  in  this  state,  but  it  has 
been  adopted  and  followed  in  nearly  all  of  the 
states.  It  is  referred  to  in  the  text-books  as 
the  Pennsylvania  rule;  but,  as  remarked  by 
Mr.  Cook  in  his  very  recent  treatise  on  Stocks 
and  Stockholders,  etc.,  §  554:  '  Inasmuch  as 
it  obtains  in  every  state  of  the  Union,  excepting 
Georgia  and  Massachusetts,  it  might  well  be 
called  the  American  rule."  The  rule  which 
prevails  in  Massachusetts  and  Georgia  is  to 
regard  cash  dividends,  however  large,  as  in- 
come, and  stock  dividends,  however  made,  as 
capital,  Minot  v.  Paine,  99  Mass.  loi,  96  Am. 
Dec.  705;  whilst  the  English  rule  is  that  the 
intention  of  the  corporation  to  declare  a  divi- 
dend, as  such,  is  to  govern,  and  therefore  the 


ordinary  or  current  dividends  are  regarded  as 
income,  and  extraordinary  dividends  as  be- 
longing to  the  corpus;  it  matters  nothing,  in 
either  case,  whether  the  dividend  be  of  cash, 
or  stock,  or  property.  See  Cook  on  Stocks, 
etc.,  §  556,  and  cases  there  cited.  It  must  be 
conceded,  we  think,  that  whilst  the  Pennsyl- 
vania rule  may  in  some  cases,  perhaps,  be 
more  difficult  in  its  application,  when  properly 
applied  it  arrives  at  results  which  are  abso- 
lutely just,  and  secures  to  the  life  tenant,  and 
to  those  entitled  in  remainder,  precisely  what 
they  of  right  are  entitled  to  have,  and  this 
cannot  be  said  of  the  practical  operation  of 
any  other  rule." 

2.  See  infra,  Peiuisylvania  Rule  of  Ascertain- 
ment; and  Another  Rule. 

3.  Pennsylvania  Rule.  —  Earp's  Appeal,  28 
Pa.  St.  368.  The  accumulated  profits  in  this 
case  were  distributed  in  the  form  of  stock, 
instead  of  in  cash,  but  the  rule  there  laid 
down,  and  affirmed  in  subsequent  cases  by 
the  court,  for  ascertaining  the  profits  earned  be- 
fore and  after  the  creation  of  the  trust,  is  the 
same.  See  also  Biddle's  Appeal,  99  Pa.  St.  278. 
It  would  seem  to  be  impossible  to  determine 
by  this  method  what  part  of  the  increase  of 
the  value  of  the  shares  is  due  to  the  subse- 
quent accumulation  of  profits,  and  what,  if 
any,  part  of  such  increase  of  value  rnay  be 
due  to  the  increased  value  of  the  franchise  and 
the  earning  capacity  of  the  company.  No 
method,  however,  could  be  devised  by  which 
the  result  could  be  arrived  at  with  certainty. 
See  infra.  Another  Rule. 

4.  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176,  97 
Am.  Dec.  650.    It  will  be  seen  that  this  mode 
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c.  Doctrine  that  Life  Tenant  Entitled  to  All  Earnings  Dis- 
tributed IN  Form  of  Cash  —  (i)  In  Getteral. — Another  doctrine,  which 
prevails  in  England,  Massachusetts,  Maine,  New  York,  Kentucky,  and  Georgia, 
gives  to  the  Hfe  tenant  every  cash  dividend,  whether  in  the  form  of  a  regular 
dividend  or  a  bonus,  if  accumulated  from  the  earnings  of  the  company,  irrespec- 
tive of  whether  such  accumulation  w  as  made  before  or  after  the  creation  of  the 
trust. 

Power  of  Directors.  —  Thus  it  is  within  the  exclusive  power  of  the  directors  of 
a  corporation  to  determine  whether  accumulated  earnings  shall  be  paid  out  in 
the  form  of  cash  dividends,  and  thus  become  the  property  of  the  life  tenant, 
or  be  retained  by  it  as  part  of  its  capital  until  after  the  life  tenancy  has 
expired,  and  then  be  given  to  the  remainderman  in  the  form  of  a  bonus.* 


of  ascertaining  what  may  be  profits  and  what 
may  be  capital  would  be  more  certain  than  that 
adopted  by  the  Pennsylvania  court,  if  it  was 
possible  to  ascertain  at  any  time  that  litigation 
between  the  life  tenant  and  the  remainder- 
man arises,  what  the  accumulated  earnings 
were  at  the  time  of  the  creation  of  the  trust. 
In  most  cases,  however,  such  litigation  does 
not  arise  until  many  years  thereafter,  and  in  a 
vast  number  of  cases  it  would  be  impossible  to 
ascertain  with  exactitude  the  amount  of  accu- 
mulated profits  which  the  corporation  may 
have  held  years  before.  This  result  would  be 
probable  in  some  cases  from  the  inability  of 
the  officers  of  the  corporation  to  tell,  and  in 
other  cases  from  their  unwillingness  to  do  so. 

1.  Cases  Giving  Life  Tenant  All  Earnings  Dis- 
tributed in  Form  of  Cash  —  England. —  Bates  v. 
Mackinley,  31  Beav.  280;  In  re  Hopkins' 
Trusts,  L.  R.  18  Eq.  6g6;  Hooper  v.  Rossiter, 
McClel.  527. 

Georgia.  —  Millen  v.  Guerrard,  67  Ga.  284, 
44  Am.  Rep.  720. 

Kentucky.  —  Hite  v.  Hite,  93  Ky.  257,  40 
Am.  St.  Rep.  189. 

Maine.  —  Richardson  v.  Richardson,  75  Me. 
570,  46  Am.  Rep.  428. 

Massachusetts .  —  Harvard  College  Amory, 
9  Pick.  (Mass.)  446;  Minot  v.  Paine,  99  Mass. 
loi,  96  Am.  Dec.  705;  Leland  v.  Hayden,  102 
Mass.  542;  Davis  v.  Jackson,  152  Mass.  58,  23 
Am.  St.  Rep.  801. 

New  York. — Cogswell  v.  Cogswell,  2  Edw. 
Ch.  (N.  Y.)  231;  Woodruff's  Estate,  Tuck.  (N. 
Y.)  58;  Simpson  v.  Moore,  30  Barb.  (N.  Y.)  637; 
Goldsmith  v.  Swift,  25  Hun  (N.  Y.)  201;  Jer- 
main  v.  Lake  Shore,  etc.,  R.  Co.,  91  N.  Y.  483. 
See  Matter  of  Kernochan,  104  N.  Y.  618, 
affirming  the  same  doctrine. 

A  holder  of  shares  in  a  corporation  devised 
his  estate  to  his  wife  with  remainder  over. 
Three  years  after  his  death  an  extraordinary 
dividend  was  declared  on  the  shares  for  five 
years  previous,  and  it  was  held  that  this 
dividend  was  income  and  belonged  in  whole  to 
the  tenant  for  life.  In  re  Hopkins'  Trust, 
L.  R.  iS  Kq.  69C. 

Where  Part  of  Bonus  Is  from  Capital  and  Part 
from  Earnings. —  An  executor  held  stock  in  a 
banking  corporation,  the  income  to  be  paid  to 
life  tenants.  The  charter  of  the  bank  expired 
and  the  bank  reorganized  under  the  general 
law.  I're|>aratory  to  the  reorganization  the 
bank  made  and  declared  a  dividend,  over  and 
above  the  par  value  of  the  stock,  of  eighteen 
per  cent.,  leaving  it  to  the  option  of  the  stock- 


holders to  take  stock  in  the  new  bank,  adding 
the  said  dividend  of  eighteen  per  cent.,  or  to 
take  the  same  in  money.  The  trustee  elected 
to  receive  the  dividend  in  the  new  stock,  and 
received  the  same  and  held  the  certificates 
therefor.  The  court  held  that  the  testator  in- 
tended that  the  income  of  the  property  which  he 
had  devised  should  be  paid  to  his  wife,  but 
that  the  capital  so  invested  should  be  pre- 
served; and  that  the  payment  of  the  eighteen 
per  cent,  by  the  bank  must  be  considered  as  a 
dividend;  but  as  it  contained  part  of  what 
was  held  as  capital  when  the  stock  was  pur- 
chased, so  much  thereof  as  was  necessary  to 
make  up  the  original  investment,  o\er  and 
above  the  par  value  of  the  stock  taken  by  the 
trustee  in  exchange,  should  be  retained  by 
him,  and  that  the  residue  belonged  to  the 
plaintiff.  Simpson  t.  Moore,  30  Barb.  (N.  Y.) 
637. 

Cash  Dividend  Held  Not  a  Substitute  for  Stock 
Dividend.  —  A  cash  dividend,  declared  out  of 
profits  by  a  corporation  indebted  nearly  to  the 
amount  of  such  profits  for  permanent  improve- 
ments, which  was  exactly  sufficient  to  pay  for 
the  proportion  of  new  stock  at  par  issued  at 
the  same  time  and  allotted  to  each  stockholder 
for  subscription,  and  which  the  stockholders 
might  elect  to  invest  in  the  new  stock  or  might 
retain,  selling  the  right  to  subscribe  for  the 
new  stock,  which  was  worth  more  than  par, 
was  held  not  to  be  a  slock  dividend,  but  must 
be  treated,  as  between  life  tenant  and  re- 
maindermen, as  income.  Davis  v.  Jackson, 
152  Mass.  58,  23  Am.  St.  Rep.  8or. 

When  Not  Regarded  as  Cash  Dividend.  —  1 1 
was  held  that  a  cor]iorati(iii  could  not,  by  a 
name  given  to  its  action,  change  that  which  in 
fact  was  a  slock  dividend  into  a  cash  one. 
Thus,  where  a  fund  held  in  trust  to  pay  the 
income  of  dividends  to  A  until  his  death,  and 
then  the  capital  to  B,  was  invested  in  a  corpora- 
lion  whose  capital  stock  consisted  of  seven 
thousand  shares,  of  the  par  value  of  one  hun- 
dred dollars  each,  established  in  a  state  where 
it  was  not  lawful  to  make  a  stock  dividend, 
and  having  two  hundred  and  eighty  thousand 
dollars  profits  invested  in  other  property;  and 
the  corporation  voted  to  create  three  thousand 
new  shares  of  the  same  par  value,  and  at  the 
same  lime  declared  a  dividend  of  forty  percent, 
on  the  old  shares  and  authorized  the  treasurer 
to  receive  this  dividend  in  payment  for  two 
thousand  eight  hundred  new  shares,  and  "issue 
certificates  of  stock  forsaid  divitlend,"  and  sell 
the  other  two  hundred  shares,  and  the  market 
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The  Reason  on  Which  This  Doctrine  Is  Based  would  necessarily  make  it  immaterial 
whctlicr  the  earnings  are  distributed  in  cash,  or  whether,  in  effect,  the  cash  is 
borrowed  by  the  corporation  and  the  dividends  are  made  payable  in  certificates 
of  indebtedness;  *  nor  are  the  respective  rights  of  the  remainderman  and  the  life 
tenant  affected  if  the  corporation  chooses  to  purchase  with  its  earnings  its  own 
stock  in  the  market,  and  distribute,  as  dividends,  the  stock  thus  purchased 
rather  than  the  funds  devoted  to  its  purchase.  In  either  form  the  dividends 
go  to  the  life  tenant.* 

(2)  Rules  for  Ascertaining  When  Dividend  from  Earnings  —  Form  of  Corporate 
Action.  —  In  one  state  it  has  been  declared  that  whether  the  fund  distributed 
is  from  capital  or  earnings  is  determinable  from  the  form  of  the  corporate 
action.  Thus  where  a  dividend  is  declared  in  cash  it  will  be  presumed  that 
such  dividend  is  declared  from  the  earnings,  unless  the  resolution  declaring  it 
indicates  otherwise.^ 

What  Courts  Will  Go  Behind  Corporate  Action.  —  In  Other  states,  where  all  cash  divi- 
dends from  the  profits  go  to  the  life  tenant,  the  courts  will  investigate,  when 
necessary,  to  see  from  what  source  such  dividend  in  fact  comes.* 

2.  Stock  Dividends  —  rt".  When  Earnings  Made  Before  Creation  of 
Trust.  —  The  authorities  are  almost  unanimous  '  to  the  effect  that  if  a  cor- 
poration should  capitalize  earnings  which  have  been  accumulated  by  it  before 
the  creation  of  the  trust,  such  dividends  properly  go  to  the  corpus  of  the 
trust.  The  earnings  of  a  corporation  remain  its  property  until  after  distribu- 
tion, and  if  it  converts  such  earnings  into  capital  and  distributes  stock  among 
the  stockholders  to  represent  it,  such  stock  represents  that  portion  of  the 
capital.® 

value  of  the  shares  thus  created  was  sixty- 
three  per  cent,  above  par  —  it  was  held  that  it 
was  the  duty  of  the  trustee  to  take  the  divi- 
dend in  certificates  of  new  stock;  and  thus 
taken  it  would  accrue  to  the  capital  of  the 
trust  fund.  Daland  v.  Williams,  loi  Mass. 
571- 

1.  Millen  v.  Guerrard,  67  Ga.  284,  44  Am. 
Rep.  720.  In  this  case  a  statute  declaring  the 
common-law  rule,  to  which  each  line  of  deci- 
sions claims  adherence,  providing  that  the 
natural  increase  of  the  properly  belongs  to  the 
tenant  for  life,  and  that  any  extraordinary 
accumulation  of  the  corpus,  such  as,  for  in- 
stance, that  represented  by  a  new  issue  of 
stock,  attaches  to  the  corpus  and  goes  to  the 
remainderman,  was  construed  by  the  court  to 
mean  that  it  is  immaterial  when  the  accumu- 
lation occurred,  so  that  it  was  afterwards, 
during  the  life  tenancy,  distributed  in  the 
equivalent  of  cash. 

2.  Leland  v.  Hayden,  102  Mass.  542. 

3.  Form  of  Corporate  Action  —  Effect.  —  In  the 
case  of  Minot  v.  Paine,  99  Mass.  loi,  96  Am. 
Dec.  705,  the  following  rule  for  the  guidance 
of  trustees  in  respect  to  the  application  of  divi- 
dends as  between  the  life  tenant  and  the 
remainderman  was  laid  down  by  the  court: 
"A  trustee  needs  some  plain  principle  to  guide 
him;  and  the  resiuis  i/ui;  trust  ought  not  to  be 
subjected  to  the  expense  of  going  behind  the 
action  of  the  directors,  and  investigating  the 
concerns  of  the  corporation,  especially  if  it  is 
out  of  our  jurisdiction.  A  simple  rule  is  to 
regard  cash  dividends,  however  large,  as  in- 
come, and  stock  dividends,  however  made,  as 
capital.  The  court  are  of  opinion  that  this 
rule  is  more  in  conformity  with  the  legal  and 
equitable  rights  of  shareholders  than  any  other 
that  has  been  suggested.    It  is  also  in  con- 


formity with  the  decisions  of  the  court,  so  far 
as  the  subject  has  been  considered." 

Such  rule,  of  course,  has  no  application 
when  the  dividend  declared  comes  in  part 
from  the  sale  of  corporate  propert)^  in  winding 
up  its  business.  In  that  case  the  resolution 
declaring  it  shows  its  nature.  The  form  of 
the  resolution  and  intention  of  the  corporation 
declaring  the  dividend  are  so  regarded  that  a 
cash  dividend  declared  in  such  case  will  go 
in  whole  to  the  remainderman,  though  consist- 
ing largely  of  undivided  profits.  Gifford  v. 
Thompson,  115  Mass.  478. 

4.  Millen  Guerrard,  67  Ga.  284,  44  Am. 
Rep.  720;  Hite  v.  Hite,  93  Ky.  257,  40  Am. 
St.  Rep.  189;  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  (N.  Y.)  231;  Clarkson  v.  Clarkson,  iS 
Barb.  (N.  Y.)  646;  Simpson  z\  Moore,  30  Barb. 
(N.  Y.)  637  ;  Woodruff's  Estate,  Tuck.  (N.Y.)  58. 

5.  New  York  and  Kentucky  Rule.  —  The  rule 
prevailing  in  New  York,  and  which  has  re- 
cently been  approved  by  the  Supreme  Court 
of  Kentucky,  is  to  regard  all  stock  dividends, 
if  made  from  the  earnings  of  the  companj", 
irrespective  of  whether  made  before  or  after 
the  creation  of  the  trust,  as  income  which 
must  go  to  the  tenant  for  life.  See  j>i/ra. 
Doctrine  that  All  Stock  Dividends  from  Earn- 
ings Arc  Income. 

6.  Stock  Dividends  —  Earnings  Before  Creation 
of  Trust  —  E)is;land.  —  hi  re  Barton's  Trust,  L. 
R.  5  Eq.  238;  In  re  Bouch,  29  Ch.  Div.  635, 
L.  R.  12  App.  385;  Brander  v.  Brander,  4  Ves. 
Jr.  800;  Paris  v.  Paris,  ro  Ves.  Jr.  188. 

United  States.  —  Gibbons  v.  Mahon,  136  U. 
S.  549- 

Connecticut.  —  Brinley  v.  Grou,  50  Conn.  66, 
47  Am.  Rep.  618. 

Maryland.  —  Thomas  v.  Gregg,  78  Md.  545. 
Massachusetts.  —  Minot  v.  Paine,  99  Mass. 
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b.  When  Earnings  Made  Since  Creation  of  Trust  —  (i)  In  General — 
Conflict  of  Authority.  —  Where,  however,  the  earnings  which  represent  the  stock 
issued  to  the  stockholders  have  been  accumulated  in  whole  or  in  part  since  the 
creation  of  the  trust,  the  same  conflict  of  authority  exists  as  with  refer- 
ence to  a  bonus  dividend  when  accumulated  and  declared.* 

On  the  One  Hand  there  is  a  line  of  decisions  which,  while  conceding  that 
accumulated  profits  remain  the  property  of  a  corporation  until  divided,  hold 
that  when  divided,  if  the  division  is  in  the  form  of  certificates  of  stock,  such  stock 
should  be  apportioned  between  the  corpus  of  the  estate  and  the  tenant  for  life, 
with  reference  to  the  proportions  of  earnings  accumulated  before  and  after  the 
creation  of  the  trust ;  in  other  words,  that  the  life  tenant  is  entitled  to  all 
profits  earned  since  the  creation  of  the  trust,  and  the  corpus  to  all  before, 
even  though  distributed  in  the  form  of  new  stock.'"* 

On  the  Other  Hand  there  is  a  line  of  decisions  holding  that  since  all  profits  are 
the  sole  property  of  the  corporation  until  divided,  and  since  it  niay  divide  or 
refrain  from  dividing  them  as  income,  as  it  may  deem  best,  if  it  does  refrain 
from  so  doing  and  appropriates  them  as  capital,  which  the  new  stock  represents, 
capital  they  must  remain,  and  the  holder  of  the  stock,  it  is  urged,  by  his  voice 
in  the  management  of  the  corporation,  has  his  sole  remedy  by  seeking  to  have 
the  earnings  distributed  as  income  instead  of  diverted  to  capital.^ 

Still  Another  Doctrine  gives  to  the  life  tenant  all  dividends  of  stock,  if  declared 
from  the  earnings  of  the  company,  irrespective  of  when  the  earnings  may  have 
been  made."* 

(2)  Apportionment  of  Stock.  —  In  the  states  of  Pennsylvania,  Nezv  Jersey, 
Maryland,  Tennessee,  and  Nezu  Hampshire,  it  has  been  held  that  the  surplus 
profits  accumulated  at  the  time  of  the  creation  of  the  trust  are  a  part  of  the 
capital,  but  that  those  thereafter  accumulated  belong  to  the  life-tenant,  even 
though  distributed  in  the  form  of  stock.  Such  estates,  in  the  vast  majority 
of  instances,  are  created  by  will.  In  such  case  the  testator's  death  fixes  as 
principal  everything  earned  in  his  lifetime;  everything  thereafter  earned  is 
income.  This  doctrine  is  supported  by  the  decided  weight  of  authority,  and 
seems  to  be  eminently  sound  as  well  as  equitable  in  its  operation.''  Hence, 


lOi,  96  Am.  Dec.  705;  Daland  v.  Williams,  loi 
Mass.  571. 

New  Jersey.  —  Ashhurst  v.  Field,  26  N.  J. 
Eq.  11;  Ashhurst  v.  Potter,  2g  N.  J.  Eq.  625. 

Pennsylvania.  —  Earp's  Appeal,  28  Pa.  St. 
368;  Moss's  Appeal,  83  Pa.  St.  264,  24  Am. 
Rep.  164;  Wiltbank's  Appeal,  64  Pa.  St.  256; 
Biddle's  Appeal,  09  Pa.  St.  278;  Smith's  Es- 
tate, 140  Pa.  St.  344;  Vinton's  Appeal,  99  Pa. 
St.  434,  44  Am.  Rep.  116. 

Rhode  island.  —  Brown.  Petitioner,  14  R.  I. 
371,  51  Am.  Rep.  397;  Greene  v.  Smith,  17 
R.  I.  28. 

South  Carolina.  — Cobb  v.  Fant,  36  S.  Car.  i. 
Tennessee.  —  Pritchitt    v.    Nashville  Trust 
Co.,  96  Tenn.  472. 

1.  See  supra,  Apportionmenl  of  Bonus;  and 
Doctrine  that  Life  Tenant  Entitled  to  All  Earn- 
ings Distributed  in  Form  of  Cash.  See  also 
infra.  Apportionment  of  Stock;  and  Doctrine 
that  All  Stock  Dividends  Are  Capital. 

2.  See  infra,  Apportionment  of  Stock. 

3.  See  infra.  Doctrine  that  All  Stock  Divi- 
dends Are  Capital. 

4.  See  infra.  Doctrine  that  All  Stock  Divi- 
dends from  /'.a mi II:;  i  Ai  r  Income. 

6.  Apportionment  of  Stock.  —  Earp's  Appeal, 
28  Pa.  St.  368;  Wiltbank's  Appeal,  64  Pa.  St. 
25O;  Smith's  Estate,  140  f^a.  St.  344:  Ashhurst 
Fiel,  26  N.J.  Eq.  11;  Ashhurst  v.  Potter,  29 


N.  J.  Eq.  625;  Pritchitt  v.  Nashville  Trust  Co., 
96  Tenn.  472;  Thomas  v.  Gregg,  78  Md.  545; 
Lord  V.  Brooks,  52  N.  H.  72. 

In  Wiltbank's  Appeal,  64  Pa.  St.  256,  the 
court  thus  defined  the  doctrine  that  liad  there- 
tofore been  laid  down  in  Earp's  Appeal,  28  Pa. 
St.  368.  "  The  principle  established  in  that 
case  is  that  the  earnings  or  profits  of  stock 
made  after  death  are  income  and  not  capital, 
even  though  in  form  of  capital  by  the  issue  of 
new  stock.  Equity,  seeking  the  substance  of 
things,  found  that  the  new  stock  was  but  a 
product,  and  was  therefore  income.  Precisely 
so  it  is  here;  equity  discovers  the  subject  of 
controversy  is  a  mere  product,  a  right  inci- 
dental to  the  stock,  and  is  therefore  income." 

Illustrations.  —  Where  a  testator  bequeathed 
in  trust  for  the  use  of  his  daugliters  for  life, 
with  remainder  over  to  their  issue,  stock  in  a 
railroad  corporation  which,  after  the  death  of 
the  testator,  occurring  on  the  nth  of  Feb- 
ruary, 1890,  passed  a  resolution  reciting  that 
for  the  fiscal  year  ending  September  30, 
1891,  the  net  earnings  of  the  company  had 
amounted  to  a  specific  sum,  that  they  had  been 
used,  among  other  things,  for  the  permanent 
improvement  of  the  railway  and  for  new  con- 
structions, and  that  therefore  a  dividend  o{ 
twenty  per  cent,  be  declared  for  such  periiul 
"  payable  *  *  *  in  common  stock  of  the 
1  Volup^.?  IX. 
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where  a  portion  of  the  earnings  accrued  before  and  a  portion  after  the  creation 
of  the  trust,  stock  represented  by  such  earnings  will  be  distributed  between 
the  corpus  of  the  estate  and  the  life  tenant,  in  the  proportion  which  the  earn- 
ings accumulated  before  the  creation  of  the  trust  bear  to  those  accumulated 
thereafter.* 

Where  It  Does  Not  Appear  that  Shares  Are  Corporate  Earnings.  —  In  these  jurisdictions, 
howcv'cr,  in  the  absence  of  all  evidence  to  show  that  the  issue  of  the  shares  is 
a  distribution  of  the  earnings  of  the  corporation,  such  issue  must  be  regarded 
in  whole  as  capital,  and  not  as  income.* 

c.  Doctrine  that  All  Stock  Dividends  Are  Capital  —  whether  Profits 

Earned  Before  or  After  Trust.  —  The  rule  which  prevails  in  E?igland,  Massachusetts, 
Comu-cticut,  and  Rlunic  Island  has  been  indorsed  and  adopted  by  the  Supreme 
Court  of  the  United  States.  This  rule  regards  all  stock  dividends  issued  by 
a  corporation  to  its  stockholders  as  capital  to  which  the  corpus  of  the  trust  is 
entitled,  irrespective  of  ivhether  the  accumulated  profits  on  Avhich  such  issue  is 
based  are  earned  before  or  after  the  creation  of  the  trust. ^ 

Courts  Will  Go  Beyond  Form  of  Corporate  Action.  - —  The  courts,  however,  will  look 
beyond  the  mere  form  of  the  corporate  action,  to  ascertain  whether  in  sub- 
stance and  intent  there  has  been  a  stock  issue,  rather  than  a  cash  dividend.  If 
it  is  found  that  such  is  the  case,  under  the  rule  stated  the  dividend  will  go  to- 
the  corpus  of  the  trust.  * 


company,"  it  was  held  that  the  dividend  was 
income  and  not  capital,  and  that  the  daughters 
were  entitled  to  all  earned  after  the  death  of 
the  testator.    Thomas  r-.  Gregg,  78  Md.  546. 

When  stock  is  bequeathed  in  trust  for  a 
beneficiary  with  remainder  over,  surplus 
profits  accumulated  during  the  testator's  life, 
iDut  not  divided  until  after  his  death,  belong  to 
the  corpus  of  his  estate,  while  dividends  of 
earnings  made  after  his  death,  whether  in 
cash,  scrip,  or  stock,  are  income  and  payable 
to  the  life  tenant.  Therefore,  where  a  corpo- 
ration, after  a  testator's  death,  declared  a 
stock  dividend  representing  earnings  capital- 
ized during  his  lifetime,  such  new  stock  was 
held  to  be  capital  and  not  income  as  between 
a  life  tenant  and  remainderman.  Smith's  Es- 
tate, 140  Pa.  St.  350. 

The  jurisdictions  in  which  this  question  has 
been  otherwise  decided  are  England,  Massa- 
chusetts, Connecticut,  and  Rhode  Island,  where 
all  stock  dividends,  irrespective  of  their  source, 
are  regarded  as  capital;  and  New  York  and 
Kentucky,  where  all  stock  dividends  from 
earnings,  irrespective  of  when  the  earnings 
may  have  been  made,  are  regarded  as  income. 
In  England  and  in  the  three  states  first  named 
the  remainderman  is  favored  at  the  expense 
of  the  life  tenant;  in  the  two  last  named  the 
life  tenant  at  the  expense  of  the  remainder- 
man.   See  the  subdivision  following. 

South  Carolina  —  Corpus  and  Profits  Distrihuted 
in  Cash  Eather  than  in  Stock.  —  The  soundness 
of  this  same  general  doctrine  is  recognized  in 
South  Carolina.  Where  a  banking  corpora- 
tion with  large  accumulated  profits,  a  por- 
tion earned  before  and  a  portion  earned  after 
the  creation  of  the  trust,  went  into  liquidation, 
the  court  held  that  that  portion  accumulated 
at  the  time  of  the  creation  of  the  trust  was  a 
part  of  the  corpus  of  the  estate,  and  that  the 
portion  thereafter  accumulated  was  profit 
and  should  go  to  the  life  tenant.  Cobb  -'. 
Fant,  36  S.  Car.  I. 

1.  Earp's  Appeal,  28  Pa.  St.  ;68. 


2.  Where  there  was  an  increase  of  the  capi- 
tal stock  of  a  corporation,  and  a  consolidation 
with  another  corporation,  the  court  held  that 
in  the  absence  of  evidence  that  such  shares 
were  corporate  earnings,  they  must  be  treated 
in  the  hands  of  an  executor  as  principal,  and 
not  as  income.  Law  v.  Alley,  (N.  H.  1892)  29 
Atl.  Rep.  636. 

3.  Doctrine  that  All  Stock  Dividends  Are  Capital 
—  England. — In  re  Barton's  Trust,  L.  R.  5 
Eq.  238;  Bouch  V.  Sproule,  L.  R.  12  App.  385, 
reversing  2g  Ch.  Div.  635;  Hooper  v.  Rossiter, 
McClel.  527;  Brander  v.  Brander,  4  Ves.  Jr. 
800;  Paris  V.  Paris,  10  Ves.  Jr.  185;  Clayton  v. 
Gresham,  10  Ves.  Jr.  288;  Witts  v.  Steere,  13. 
Ves.  Jr.  363;  Bates  v.  Mackinley,  31  Beav.  280. 

United  States.  —  Gibbons  v.  Mahon,  136  U. 
S.  549. 

Massachusetts.  —  Minot  v.  Paine,  99  Mass. 
loi,  96  Am.  Dec.  705;  Daland  Williams,  lor 
Mass.  571;  Leland  v.  Hayden,  102  Mass.  542; 
Atkins  V.  Albree,  12  Allen  (Mass.)  359. 

Connecticut.  —  Brinley  v.  Grou,  50  Conn.  66, 
47  Am.  Rep.  618;  Spooner  v.  Phillips,  62 
Conn.  62;  Mills  v.  Britton,  64  Conn.  4. 

Rhode  Island.  — •  Brown,  Petitioner,  14  R.  I. 
371,  51  .Am.  Rep.  397;  Greene  ~\  Smith,  17  R. 
I.  29;  Parker  v.  Mason,  8  R.  I.  427. 

4.  'Where  Dividend  in  Fact  Stock  Issue.  — 
Bouch  V.  Sproule,  L.  R.  12  App.  385;  Daland 
V.  Williams,  loi  Mass.  571;  Rand  v.  Hubbell, 
115  Mass.  461,  15  Am.  Rep.  121. 

In  the  case  of  Rand  Hubbell,  115  Mass. 
461,  15  Am.  Rep.  121,  a  corporation  had  voted 
to  increase  the  number  of  shares  of  its  capital 
stock  so  as  to  allow  each  shareholder  to  in- 
crease the  number  of  shares  held  by  him,  by 
one-half,  and  commanded  the  directors  to  do 
what  WcS  required  by  law  for  that  purpose.  The 
directors,  on  the  same  day,  by  resolution,  de- 
clared that  a  dividend  in  cash  should  be  pay- 
able to  each  shareholder  at  the  lime  within 
which  he  was  allowed  to  take  new  shares,  and 
should  be  applied  in  payment  of  those  shares, 
and  directed  the  treasurer  to  issue  such  shares- 
'16  \'olume  IX. 


Bights  of  Life  Tenant 


DIVIDENDS. 


and  Bemainderman. 


Mere  Fact  of  Increase  of  Capital  Stock  at  Time  of  Dividend.  —  But  the  mere  fact  that 
the  capital  stock  of  a  corporation  is  increased  at  the  time  the  dividend  is 
declared,  and  stock  allotted  to  each  stockholder  for  subscription  or  the  sale  of 
his  right  to  subscribe,  as  he  may  elect,  does  not  constitute  the  dividend  a  stock 
one,  to  be  treated  as  such  between  the  life  tenant  and  the  remainderman.* 

d.  Doctrine  that  All  Stock  Dividends  from  Earnings  Are  Income. 
—  In  the  states  of  NewYork  and  Kcyitucky  stock  dividends  are  not  apportion- 
able  between  the  life  tenant  and  the  remainderman.  The  entire  stock  issue 
goes  to  the  life  tenant,  without  regard  to  the  time  Tv-hen  the  earnings  which 
the  stock  represents  may  have  been  accumulated.* 

3.  Option  to  Subscribe  for  New  Shares  —  Corpus  of  Estate.  —  Where  there  has 
been  an  enhancement  of  the  capital  of  a  corporation,  and  it  represents  such 


to  stockholders  only.  After  receiving  the 
check  for  his  dividend,  each  stockholder  im- 
mediately exchanged  the  check  for  a  certificate 
of  the  shares  apportioned  to  the  stock  held  by 
him.  It  was  held  that  the  stock  issued  in 
compliance  with  the  above  votes  constituted 
a  stock  dividend;  and  that  in  the  case  of 
shares  of  old  stock  which  were  held  by  the 
trustee,  the  new  shares  must  be  considered  an 
addition  to  the  corpus  of  the  trust  fund. 

1.  The  Massachust'tts  court  recentl)'  decided 
that  a  dividend  representing  profits  is  to  be 
regarded,  as  between  life  tenant  and  remain 
derman,  as  income,  although  just  previous  to 
the  declaration  of  the  dividend  the  company 
had  made  permanent  improvements  equal  in 
value  to  the  entire  amount  of  the  dividend, 
and  had  voted  an  increase  of  the  capital  stock 
to  pay  for  such  improvements,  which  the  divi- 
dend was  just  sufficient  to  pay  for,  and  which 
the  stockholders  were  at  liberty  to  subscribe 
for  in  proportion  to  the  number  of  their 
shares.  The  case  was  distinguished  from 
that  of  Daland  v.  Williams,  loi  Mass.  571, 
and  Rand  v.  Hubbell,  115  Mass.  461,  15  Am. 
Rep.  121,  in  that  in  this  case  the  stockholder 
might  either  subscribe  or  sell  his  right  to  do 
so,  and  therefore  in  effect  a  stock  subscription 
was  not  forced.  Davis  v.  Jackson,  152  Mass. 
58,  23  Am.  St.  Rep.  801. 

2.  New  York  and  Kentucky  Bule.  —  Clarkson 
V.  Clarkson,  18  Harlj.  (N.  Y.)  649;  Simpson 
Moore,  30  Barb.  (N.  Y.)  637;  Riggs  v.  Cragg, 
26  Hun  (N.  Y.)  89;  Woodruffs  Estate,  Tuck. 
(N.  Y.)  58:  Goldsmith  v.  Swift,  25  Hun  (N.  Y.) 
201:  Matter  of  Warren,  (Surrogate  Ct.)  33  N. 
Y.  St.  Rep.  584;  llite  v.  Hite,  93  Ky.  267,  40 
Am.  St.  Rep.  189. 

Stock  dividends  are  not  apportionable,  and 
are  considered  as  accruing  in  their  entirety  on 
the  date  when  they  are  declared.  If,  there- 
fore, a  dividend  is  declared  after  the  life  ten- 
ancy began,  from  the  earnings  of  the  company, 
the  whole  of  it  belongs  to  the  life  tenant 
although  a  portion  of  it  may  have  been  earned 
before  the  death  of  the  testator  whose  will 
created  the  trust.  Hite  v.  Hite,  93  Ky.  267,  40 
Am.  St.  Rop.  189. 

Distinction  Where  All  of  Authorized  Stock  Not 
Issued.  —  The  cases  of  Clarkson  t.  Clarkson, 
18  Harb.  (N.  Y.)  646,  and  Riggs  v.  Cragg,  26 
Hun  (N.  Y.)  89,  were  distinguished  hy  the  Sur- 
rogate's Court  in  the  case  of  Knight?/.  I.idford, 
3  Dem.  (N.  Y.)  88.  In  that  case,  at  the  time 
of  the  creation  of  the  trust,  the  capital  of  the 
corporaticjn  was  divided  into  fourteen  thousand 


shares,  of  which  only  thirteen  thousand  and 
fifty-two  had  ever  been  issued,  the  balance  of 
the  shares  remaining  in  the  treasury.  There- 
after, pursuant  to  a  resolution  of  the  board  of 
directors,  whereby  it  was  determined  to  dis- 
tribute the  unissued  shares  ratably  among  the 
existing  stockholders,  the  executors  received 
as  their  quota  twenty-two  shares,  which  they 
sold,  realizing  by  the  transaction  the  net 
amount  of  one  thousand  seven  hundred  and 
forty-one  dollars  and  twenty-five  cents.  Upon 
the  settlement  of  their  accounts,  the  question 
arising  whether  this  sum  was  to  be  regarded 
as  an  increase  of  the  capital  fund  or  whether 
the  whole  thereof  was  payable  to  the  life  ten- 
ant as  income,  the  court  held  that  this  case 
must  be  distinguished  from  those  above  ciicd 
in  that  here  the  stockholders  merely  received  a 
pro  rata  distribution  of  what  already  belonged 
to  them,  viz.,  a  portion  of  the  original  capital  • — 
the  corporation  acquiring  no  additional  prop- 
erty as  an  equivalent  —  and  that  the  entire 
increase  was  to  be  credited  to  the  corpus  of 
the  estate. 

Question  Not  Decided  by  New  York  Court  of  Ap- 
peals.—  Of  the  New  York  cases  above  cited  it 
will  be  observed  that  three  of  the  decisions 
were  rendered  by  the  Supreme  Court  and  two 
by  the  Surrogate's  Court.  The  Court  of  Ap- 
peals has  never  had  occasion  to  align  itself  on 
either  side  of  this  question.  In  Riggs  7'.  Cragg, 
8g  N.  Y.  487,  the  court,  speaking  through  Chief 
Justice  -Andrews,  said:  "Another  important 
question  involved  in  the  decision  of  the  surro- 
gate relates  to  the  distribution  as  between 
capital  and  income  of  stock  dividends,  de- 
clared and  received  by  the  cicecutors  and 
trustees  during  the  existence  of  the  life 
tenancy.  Are  stock  dividends,  representing 
earnings  and  profits  of  a  corporation,  expended 
in  construction  or  improvements  of  the  cor- 
porate property,  declared  during  the  life  ten- 
ancy, to  be  regarded  as  between  the  life  tenant 
and  remainderman  as  accretions  to  the  capi- 
tal, or  as  income?  If  declared  out  of  accu- 
mulated profits  earned  before  the  inception 
of  the  life  tenancy,  are  they  capital  or  income 
as  between  these  two  interests?  If  they  repre- 
sent earnings  made  partly  before  and  partly 
during  the  life  tenancy  are  they  apportionable? 
The  right  to  stock  dividends  as  between  ten- 
ant for  life  and  remainderman  has  not  been 
considered  by  the  court  of  last  resort  in  this 
state.  The  decisions  upon  the  subject  in 
other  states  and  in  England  are  conflicting,  and 
it  will  be  the  duty  of  this  court,  when  occasion 
'  Volume  TX. 


Rights  of  Life  Tenant 


DIVIDENDS. 


and  Remainderman. 


enhancement  by  an  increase  of  its  capital  stock,  the  privilege  of  subscribing  to 
wliich  it  offers /»rt>  rata  to  the  stockholders,  such  enhancement  in  value  of  the 
capital  of  the  corporation  is  an  incident  to  the  ownership  of  each  share  of  the 
stock,  and  goes  to  the  corpus  of  the  estate.'  This  rule  is  based  on  the  general 
doctrine  that  an  increase  in  the  value  of  trust  investments  must  be  treated  as 
capital. 

The  Line  of  Demarcation  between  those  decisions  which  regard  all  dividends 
declared  in  stock  as  capital,  and  all  declared  in  cash  as  income,*  and  those 
which  go  back  of  the  corporate  action  and  hold  that  all  new  stock  which  rep- 
resents earnings  is  income,  and  all  cash  dividends  from  the  corpus  are  capital,* 
is  distinct  in  principle,  but  the  latter  rule  is,  in  some  cases,  exceedingly 
difficult  of  application.  * 

4.  Creation  of  Trust  After  Declaration  of  Dividend.  —  When  a  dividend  is 
declared,  the  amount  represented  by  the  dividend  becomes  entirely  separate 
from  the  stock  and  does  not  pass  by  a  sale  thereof.'  An  application  of  this 
rule  is  presented  in  the  case  of  a  trust  created  after  the  declaration  of  the  divi- 
dend. Thus  where  a  will  devises  the  income  of  capital  stock  in  a  corporation 
to  a  life  tenant,  with  remainder  over,  all  dividends  declared  before  the  death  of 
the  testator  become  a  part  of  his  general  estate,  and  the  rule  is  not  changed 
because  the  dividend  does  not  become  payable  until  after  his  death.® 

of  shares  in  a  company.  By  special  resolution 
the  capital  was  increased  and  the  new  shares 
were  to  be  offered  to  existing  shareholders  as 
the  directors  might  determine.  The  share- 
holders were  offered  the  option  of  taking  such 
new  shares  in  proportion  to  their  holdings, 
the  amount  to  be  paid  up  on  allotment  to  be 
deducted  from  their  current  dividend.  The 
trustees,  who  were  then  registered  as  the  hold- 
ers, treated  the  allotment  as  the  property  of 
the  tenant  for  life,  and  renounced  their  right 
to  the  shares  in  her  favor.  The  court  held 
that  the  allotment  must  be  considered  as  for 
the  benefit  of  all  the  beneficiaries,  and  that  the 
tenant  for  life  was  only  entitled  in  respect 
thereof  to  receive  such  dividend  as  she  would 
have  received  had  the  option  of  taking  new 
shares  not  been  exercised,  and  the  allotment 
not  been  made.  In  re  Malan,  13  R.  Jan. 
178  (1894)  3  Ch.  578,  63  L.  J.  Ch.  797,  11  L.  T. 
N.  S.  655. 

2.  Minot  V.  Paine,  99  Mass.  loi,  96  Am. 
Dec.  705.  See  supra.  Doctrine  that  All  Stock 
Dividends  Are  Capital;  and  Doctrine  that  Life 
Tenant  Entitled  to  All  Earnings  Distributed  in 
Eortn  of  Cash. 

3.  Smith's  Estate,  140  Pa.  St.  350;  Earp's 
Appeal,  28  St.  368;  Wiltbank's  Appeal,  64  Pa. 
St.  256.  Sec  supra ,  Apportion!!! e7!t  of  Stock;  SLnd 
When  Earnings  Made  Before  Creation  of  Trust. 

4.  The  opinions  of  the  court  in  the  three 
Pennsylvania  cases  cited,  viz.,  Moss's  Appeal, 
83  Pa.  St.  264,  24  Am.  Rep.  164;  Biddle's 
Appeal,  99  Pa.  St.  279,  and  Eisner's  Estate, 
175  Pa.  St.  E43,  do  not  seem  to  lay  down  a  defi- 
nite rule  by  which  it  maj'  be  determined 
whether  such  enhancement  of  value  may  not 
in  a  measure  be  due  to  accumulated  profits, 
and  thus  thoroughly  reconcile  the  rulings  in 
the  cases  of  Smith's  Estate,  140  Pa.  St.  350; 
Wiltbank's  Appeal,  64  Pa.  St.  256,  and  Earp's 
Appeal,  28  Pa.  St.  368,  with  those  cited. 

5.  See  infra.  Right  to  Dividends  as  Between 
Successive  Oittncrs  of  Stock. 

6.  Trust  Created  After  Dividend  Declared.  — 
Lock  V.  Venables,  27  Beav.  598;  De  Gendre  v. 
Kent,  L.  R.  4  Eq.  283;  Matter  of  Kernochan, 
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arises,  to  seek  to  settle  the  question  upon 
principle,  and  establish  a  practical  rule  for  the 
guidance  of  trustees  and  others  which  shall  be 
just  and  equitable  as  between  the  beneficiaries 
of  the  two  estates." 

1.  Option  to  Subscribe  for  New  Shares,  — 
Eisner's  Estate,  175  Pa.  St.  143;  Biddle's  Ap- 
peal, 99  Pa.  St.  279;  Moss's  Appeal,  83  Pa.  St. 
264,  24  Am.  Rep.  164;  Hite  v.  Hite,  93  Ky. 
257,  40  Am.  St.  Rep.  189;  Atkins  v.  Albree,  12 
Allen  (Mass.)  359.  See  also  In  re  Barton's 
Trust,  L.  R.  5  Eq.  238;  Bouch  v.  Sproule,  I... 
R.  12  App.  385;  Gibbons  v.  Mahon,  136  U.  S. 
549;  Minot  V.  Paine,  99  Mass.  loi,  96  Am. 
Dec.  705;  Daland  v.  Williams,  loi  Mass.  571; 
Leland  v.  Hayden,  102  Mass.  542;  Brinley  v. 
Grou,  50  Conn.  66,  47  Am.  Rep.  6j8;  Brown, 
Petitioner,  14  R.  I.  371,  51  Am.  Rep.  397; 
Greene  v.  Smith,  17  R.  I  28,  in  all  of  which 
cases  it  is  held  that  stock  dividends,  from 
whatever  fund  declared,  and,  ergo,  a  profit 
made  from  the  sale  of  the  privilege  to  sub- 
scribe, go,  in  all  cases,  to  the  corpus.  There 
is  then  no  dissent  from  the  proposition  as 
stated  in  the  text. 

When  Additional  Shares  Held  to  Represent  Capi- 
tal.—  Shares  of  stock  were  issued  to  one  hold- 
ing stock  as  trustee  for  another  who  was 
entitled  to  the  income  and  dividends  thereof 
only,  and  such  additional  shares  were  issued 
simply  for  the  purpose  of  equalizing  the  value 
of  the  interest  of  the  stockholders  in  two  cor- 
porations about  to  be  consolidated.  The  court 
held  that  such  additional  shares  constituted 
part  of  the  corpus  of  the  trust.  Goldsmith 
V.  Swift,  25  Hun  (N.  Y.)  201. 

Where  Testator  Authorized  Income  to  Go  as  if 
Property  Converted.  — •  A  testator  gave  all  his 
property  to  trustees  in  trust  to  convert  and 
invest  in  authorized  investments  and  pay  the 
income  to  his  wife  during  widowhood,  and 
after  her  death  or  second  marriage  to  divide 
the  corpus  between  several  persons.  And  he 
authorized  postponement  of  conversion,  and 
declared  that  until  conversion  the  income 
should  go  as  if  the  property  had  been  con- 
verted.   Part  of  the  testator's  estate  consisted 
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5.  When  Life  Tenancy  Expires  Between  Dividend  Days  —  No  Apportionment.  — 

When  a  life  tenancy  in  shares  of  corporate  stock  expires  between  dividend 
days,  the  general  rule  regulating  the  transfer  of  stock,  giving  the  dividend  to 
the  holder  of  the  stock  at  the  time  of  the  declaration,  is  ordinarily  followed.* 
This  general  rule,  however,  would  have  no  application  in  a  case  where  there 
had  been  an  extraordinary  accumulation  of  profits  during  the  life  tenancy 
which  were  thereafter  declared  in  the  form  of  a  bonus.* 

6.  Distribution  of  Capital.  —  When  a  corporation  distributes  its  capital  among 
its  stockholders  in  the  shape  of  dividends,  the  proceeds  of  such  distribution 
allotted  to  shares  held  in  trust  necessarily  go  to  the  corpus  of  the  trust.* 


104  N.  Y.  618;  Brundage  i'.  Brundage,  65 
Barb.  (N.  Y.)  397. 

Death.  After  Declaration,  but  Before  Dividend 
Payable. — Where  a  testatrix  t)equeathed  shares 
in  trust  to  pay  yearly  "  dividends,  interest,  and 
proceeds  "  to  A  B  for  life,  with  remainder 
over,  and  died  on  the  29th  of  May,  but  three 
days  previously  the  company  declared  a  large 
bonus  on  the  shares  payable  on  the  10th  of 
June,  it  was  held  that  the  bonus  did  not  pass 
by  the  bequest.  Lock  v.  Venables,  27  Beav. 
598. 

A  will  devised  to  an  executor  portions  of  the 
testator's  estate,  which  included  capital  stock 
in  a  corporation,  in  trust,  to  pay  the  "  rents, 
interest,  and  income  "  to  a  life  tenant,  with 
remainder  to  named  beneficiaries.  Six  days 
before  the  testator's  death  a  dividend  was  de- 
clared payable  twelve  days  thereafter.  The 
court  held  that  the  executor  correctly  treated 
the  amountof  such  dividend  as  principal;  that 
as  soon  as  declared  the  owner  of  shares  be- 
came entitled  to  it,  and  it  became  part  of  his 
estate;  that  the  fact  it  was  made  payable  at  a 
future  time  was  immaterial,  and  that  the  divi- 
dends to  which  the  life  tenant  was  entitled  as 
income  were  only  those  declared  after  the  tes- 
tator's death.  Matter  of  Kernochan,  104  N.  Y. 
618. 

1.  Expiration  of  Life  Tenancy  Between  Dividend 
Days.  —  Clapp  v.  Astor,  2  Kdw.  Ch.  (N.  Y.) 
379;  Foote,  Appellant,  22  Pick.  (Mass.)  299; 
Earp's  Appeal,  28  Pa.  St.  368;  Thompson  v. 
Hurlgins,  (Ala.  1897)  22  So.  Rep.  632.  See 
generally  infra,  Ri^ht  to  Dividends  as  Between 
Successive  Owners  of  Stock. 

Where  a  husband  devised  to  his  wife  the  in- 
come and  profits  of  certain  shares  of  stock  of 
a  corporation  for  life,  it  was  held  that  upon 
her  death  her  executor  was  entitled  to  no  part 
of  the  dividend  declared  after  her  decease,  in- 
asmuch as  it  was  incapable  of  being  appor- 
tioned. Foote,  Appellant,  22  Pick.  (Mass.) 
299 

Consideration  Essential  to  Agreement  Between 
Life  Tenant  and  Remaindermen  to  Change  Rule.  — 

An  owner  of  stork  gave  to  his  granddaughter 
shares  of  stock,  expressly  reserving  to  himself 
a  life  estate  therein.  Two  years  after  the  gift, 
the  donee  executed  a  written  agreement  with- 
out valuable  consideration,  reciting  that  she 
promised  and  agreed  with  the  donor  that  after 
his  death  she  would  pay  to  his  personal  rep- 
resentatives the  full  amount  of  such  surplus 
funds  as  should  have  been  earned  at  the  time 
of  his  death.  The  court  held  that,  the  agree- 
ment being  wholly  promissory  and  without 
consideration,  there  was  no  rcgift  of  the  unde- 
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clared  dividends.  Thompson  v.  Hudgins, 
(Ala.  1897)  22  So.  Rep.  632. 

Statute  Providing  for  Apportionment.^ — In 
England  the  common-law  rule  is  changed  and 
apportionment  is  enjoined  by  statute.  Hart- 
ley i\  Allen,  4  Jur.  N.  S.  500;  In  re  Maxwell, 
I  Hem.  &  KI.  610. 

2.  See  supra,  Apfortionincnt  of  Bonus. 

3.  Distribution  of  Corporate  Capital. —  Eis- 
ner's Estate,  175  Pa.  St.  144;  Vinton's  Ap- 
peal, 99  Pa.  St.  434,  44  Am.  Rep.  116;  Matter 
of  Curtis,  (Surrogate's  Ct.)  29  N.  Y.  St.  Rep. 
217;  Riggs  7  .  Cragg,  26  Hun  (N.  Y.)  go;  Heard 
V.  Eldredge,  109  Mass.  258,  12  Am.  Rep.  687; 
Hite  V.  Hite,  93  Ky.  257,  40  Am.  St.  Rep.  i8g; 
Gilkey  v  Paine,  80  Me.  319;  Wheeler  v. 
Perry.  18  N.  H.  307. 

Dividend  Arising  from  Sale  of  Corporate  Prop- 
erty.—  All  dividends  arising  from  the  sale  of 
a  part  of  the  assets  of  a  corporation  are  capi- 
tal and  not  income.  Such  dividends  belong 
to  the  remainderman  and  should  not  be  paid 
to  the  life  tenant.  Matter  of  Curtis,  (Surro- 
gate's Ct.)  29  N.  Y.  St.  Rep.  217. 

Where  a  corporation  sells  part  of  its  original 
franchise  and  property,  and  distributes  the 
proceeds  of  the  same  as  a  dividend,  said  divi- 
dend will  be  regarded,  as  between  'he  life  ten- 
ant and  remainderman,  as  part  of  the  slock, 
as  capital  and  not  income.  Vinton's  Appeal, 
99  Pa.  St.  434,  44  Am.  Rep.  116;  Eisner's  Es- 
tate, 175  Pa.  St.  144;  Hite  t'.  Hite,  93  Ky.  257, 
40  Am.  St.  Rep.  i8g. 

Where  money  paid  to  compensate  a  corpo- 
ration, whose  property  consisted  of  a  wharf 
and  dock,  for  part  of  its  real  estate  taken  by 
right  of  eminent  domain,  was  distriliuted  as  a 
dividend  to  the  shareholders,  such  dividend 
belongs  to  the  corpus  of  the  trust,  and  not  to 
the  life  tenant,  as  the  income  of  a  trust  fund 
invested  in  those  shares.  Heard  v.  Eldredge, 
TO()  Mass.  258,  12  Am.  Rep.  6S7. 

■Where  Corporation  Indebted  for  Assets  Distrib- 
uted.—  A  ()erson  who  is  entitled  to  the"  net 
annual  income  "  of  corporate  stock  cannot 
claim  to  hold  any  portion  of  the  stork  which 
has  been  purchased  by  the  corporation  on 
credit,  and  distributed  among  its  stockholders, 
although  such  stock,  when  distributed,  is 
charged  to  the  profit  and  loss  account  of  the 
cr>rporation.     Gilkcv  t.  Paine.  So  Me.  319, 

Surplus  Accumulated  When  Trust  Created  Dis- 
tributed on  Dissolution. —  The  accumulation 
of  profits  existing  at  the  time  of  the  creation 
f)f  the  trust,  being  a  part  of  the  capital,  will  go 
to  the  remainderman  on  the  distriijution  of  the 
corporation's  capital.  Thus  where  a  testator 
gave  to  a  son  income  of  two  shares  in  a  corpo- 
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7.  Distribution  of  Both  Capital  and  Earnings.  —  There  is  no  dispute  as  to  the 
correctness  of  this  fundamental  proposition,  but  the  test  which  to  some 
extent  governs  in  some  jurisdictions  of  determining  the  question  by  the  form 
of  the  corporate  action  gives  rise  to  some  conflict  of  authority.  Thus  it  is 
held  under  the  rule  prevailing  in  Massachusetts  that  where  a  corporation,  in 
winding  up  its  business  on  the  point  of  dissolving,  votes  dividends  to  be  paid 
to  the  stockholders  on  the  surrender  and  cancellation  of  their  shares,  such 
dividends  are  all  capital,  notwithstanding  they  consist  largely  of  undistributed 
profits.* 

8.  Corporation  Organized  to  Derive  Profits  from  Sales.  —  The  nature  of  the 
business  for  which  the  corporation  was  organized  and  in  which  it  is  engaged 
must  be  considered  in  determining  whether  the  dividend  be  from  capital  or 
from  income.  Thus,  if  when  the  trust  is  created  the  corporation  is  known  to 
derive  its  profits  from  the  sale  of  property,  it  is  plain  that  the  intention  of  the 
creator  is  to  devise  or  transfer,  as  the  case  may  be,  dividends  arising  from  that 
source  to  the  life  tenant.*  And  the  same  general  rule  applies,  of  course,  with 
reference  to  dividends  declared  by  joint-stock  companies.^ 

XV.  Right  to  Dividends  as  Between  Successive  Owners  of  Stock  —  1.  In 
General.  —  As  between  a  transferer  and  transferee  of  stock,  the  sale  of  the  stock 
carries  with  it  as  an  incident  to  its  ownership  all  dividends  thereafter  declared, 
irrespective  of  when  such  dividends  may  have  been  earned.* 


ration  during  his  life,  with  remainder  over,  and 
where  it  appeared  that  five  hundred  dollars  had 
been  paid  on  each  share,  constituting  the 
original  estate,  but  by  increase  in  the  value  of 
the  property  of  the  corporation  the  shares 
were  at  the  time  of  the  creation  of  the  trust  of 
the  value  of  one  thousand  five  hundred  dollars 
each,  and  the  corporation,  having  made  regu- 
lar dividends  of  income  up  to  a  certain  date 
after  the  decease  of  the  testator,  at  that  time 
voted  to  sell  its  property  and  divide  the  pro- 
ceeds, which  was  done;  the  court  held  that  the 
dividends  received  by  the  executor  after  this 
vote  were  to  be  regarded  as  dividends  of  the 
capital,  substituted  for  the  shares,  and  that 
the  life  tenant  was  entitled  to  the  income 
which  should  be  derived  from  the  sums  so  re- 
ceived, the  principal  belonging  to  the  remain- 
derman.   Wheeler  v.  Perry,  i8  N.  H.  307. 

Where  Held  Not  to  Be  Capital.  —  A  fund  was 
devised  to  executors  who  were  also  named  in 
the  will  of  the  testator  as  trustees,  with  in- 
structions to  invest  money  and  pay  the  income 
for  life  to  his  widow,  with  remainder  over  to  a 
college.  The  fund  was  invested  in  an  insur- 
ance company,  which  made  a  dividend  for  a 
large  sum  of  money  received  by  it  since  the 
creation  of  the  trust  for  a  claim  against  a  for- 
eign government,  which  existed  at  the  time  of 
the  investment.  The  court  held  that  the 
claim  was  not  a  part  of  the  capital  stock  of  the 
insurance  company,  and  the  dividend  was 
properly  paid  to  the  widow.  Harvard  College 
V.  Amory,  g  Pick.  (Mass.)  z^46. 

1.  Entire  Dividend  Paid  in  Winding  Up  Business 
Capital,  Though  Consisting  in  Part  of  Earnings.  — 
Gifford  V.  Thompson,  115  Mass.  478. 

Under  the  general  rule  prevailing  in  Pemi- 
sylvania,  New  Jersey,  New  York,  and  New 
Hampshire,  when  the  assets  of  a  corporation 
after  the  payment  of  debts  are  divided  among 
the  stockholders,  those  assets  would  be  ap- 
portioned among  the  remainderman  and  the 
life  tenant  in  accordance  with  the  proportion 


which  the  capital  might  bear  to  the  undis- 
tributed earnings  or  profits.  In  the  two 
states  first  named  and  possibly  in  the  last, 
the  earnings  to  be  apportioned  would  be 
those  created  since  the  creation  of  the  trust. 
Thus  only  could  the  doctrines  prevailing  in 
those  jurisdictions  be  carried  to  their  logi- 
cal conclusion.  See  supra.  Apportionment  of 
Bomis. 

2.  Nature  of  Corporation  to  Be  Considered.  — 

Reed  v.  Head,  6  Allen  (Mass.)  174;  Balch  v. 
Hallet,  ID  Gray  (Mass.)  402;  Matter  of  James, 
146  N.  Y.  78,  48  Am.  St.  Rep.  774. 

Where  the  dividends  or  income  of  a  corpora- 
tion which  is  known  to  derive  its  profits  from 
the  improvement  and  sale  of  lands  is  devised 
to  a  tenant  for  life,  the  legacy  will  include  all 
dividends  which  may  be  declared  thereon, 
although  the  same,  in  reality,  consist  of  a 
portion  of  the  capital  stock  of  the  company. 
Reed  v.  Head,  6  Allen  (Miss.)  174.  And  the 
cestuis  qite  trustent  are  entitled  to  the  dividends 
on  shares  of  a  corporation  engaged  in  the 
business  of  purchasing  land,  filling  up  flats, 
laying  out  streets,  and  erecting,  leasing,  and 
selling  houses,  such  dividends  arising  from 
the  business  of  the  corporation,  although  in 
part  consisting  of  the  proceeds  of  the  sale  of 
real  estate  of  the  corporation.  Balch  v.  Hallet, 
10  Gray  (Mass.)  402. 

3.  Joint-stock  Companies.  —  Oliver's  Estate, 
136  Pa.  St.  43,  20  Am.  St.  Rep.  894;  Thomson's 
Estate,  153  Pa.  St.  332. 

4.  Transferee  Entitled  to  All  Dividends  There- 
after Declared —  United  Stales.  —  Wheeler  v. 
Northwestern  Sleigh  Co..  39  Fed.  Rep.  347. 

Connecticut. — Phelps  v.  Farmers',  etc..  Bank, 
26  Conn.  269. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Papot,  59 
Ga.  343. 

Kansas.  —  Ryan  v.  Leavenworth,  etc.,  R. 
Co..  21  Kan.  365. 

Maine.  —  Goodwin  v.  Hardy,  57  Me.  143,  99 
Am.  Dec.  758. 
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2.  Time  of  Declaration.  —  The  time  of  the  declaration  of  a  dividend,  and  not 
that  of  its  payment,  fixes  the  right  to  it  as  between  the  vendor  and  the  vendee. 
The  person  who  owns  the  stock  at  the  time  of  the  declaration  is  entitled  to 
the  dividend,  though  it  may  not  be  payable  until  after  the  sale.' 


New  Hampshire.  —  March  v.  Eastern  R.  Co., 
43  N.  H.  515. 

Neiu  York.  —  Brundage  v.  Brundage,  65 
Barb.  (N.  Y.)  397,  affirmed  60  N.  Y.  544;  Jer- 
main  v.  Lake  Shore,  etc.,  R.  Co.,  gi  N.  Y.  483; 
Jones  V.  Terre  Haute,  etc.,  R.  Co.,  57  N.  Y. 
196;  Currie  v.  White,  45  N.  Y.  822;  Hill  v. 
Newichavvanick  Co.,  8  Hun  (N.  Y.)  459, 
affirmed  71  N.  Y.  593;  Hyatt  v.  Allen,  56  N.  Y. 
553.  15  Am.  Rep.  449;  Spear  v.  Hart,  3  Robt. 
(N.  Y.)  420. 

Vermont.  —  King  v.  Follett,  3  Vt.  385. 

Option  to  Purchase  — Buyer  Entitled  to  Dividends 
Accruing  in  the  Meanwhile. —  .'\  contract  for 
the  purchase  of  shares  of  stock  in  a  corpora- 
tion, at  a  specified  price,  "  payable  and  deliver- 
able, seller's  option,  in  this  year,  with  interest 
at  the  rate  of  six  per  cent,  per  annum,"  effects 
a  sale  in  prasenti,  the  vendor  becoming  a  i/uasi 
trustee  for  the  purchaser,  and  the  latter  is  en- 
titled to  all  dividends  accruing  on  such  shares 
thereafter.    Currie  v.  White,  45  N'.  Y.  822. 

Contract  for  Future  Sale  of  Stock  —  Where  Pur- 
chaser Forfeits  Bight  to  Stock  and  Dividend.  — 
After  a  contract  of  sale  of  stock,  but  before 
the  designated  time  for  payment  therefor  and 
delivery  thereof,  a  dividend  was  declared  as 
to  which  there  was  no  e.Kpress  stipulation  in 
the  contract.  The  purchaser  declined  to  ac- 
cept the  stock  or  to  make  payment  therefor, 
because  the  seller  claimed  the  dividend  and 
refused  to  give  an  order  for  its  payment  to 
him.  In  an  action  by  the  purchaser  against 
the  seller  for  breach  of  contract,  the  court  held 
that  though  the  plaintiff,  if  he  had  accepted 
the  stock  and  paid  for  it  when  tendered  to 
him,  would  have  been  entitled  to  the  dividend, 
yet  he  had  no  right  to  decline  acceptance  and 
making  payment  because  the  seller  claimed 
the  dividend,  and  that  by  such  declination  he 
lost  his  hold  on  both  the  stock  and  the  divi- 
dend. Phinizy  v.  Murray,  83  Ga.  747,  20  Am. 
St.  Rep.  342,  30  Am.  &  Eng.  Corp.  Cas.  71. 

But  upon  a  sale  of  stock,  deliverable  at  a 
future  day,  at  the  option  of  the  seller  instead 
of  at  that  of  the  purchaser,  a  dividend  de- 
clared before  the  sale  but  not  payable  until 
after  the  day  fixed  for  the  delivery  of  the  stock 
belongs  to  the  seller,  and  does  not  pass  under 
the  contract  to  the  buver.  Spear  v.  Hart,  3 
Robt,  (X.  Y.)  420. 

Where  Agreement  Between  Vendor  and  Vendee 
Insufficient  to  Change  Bule.  —  .\  sold  stock  to 
B,  reserving  "  all  [jrolits  and  dividends  of  and 
upon  such  stock"  up  to  January  then  next. 
No  dividend  was  declared  till  April.  In  an 
action  to  recover  the  dividend  then  declared, 
it  was  found  as  a  fact  that  part  of  it  was 
earned  prior  to  January.  The  court  held  that 
nevertheless  A  was  not  entitled  to  recover  any 
portion  of  the  dividend.  Hyatt  v.  Allen,  56 
N.  Y.  553,  15  Am.  Rep.  .|4(). 

1.  Transfer  of  Stock  Does  Not  Carry  Dividends 
Declared  but  Not  Payable  Until  Future  Date.  — 
Wheeler  v.  Northwestern  Sleigh  Co.,  39  Fed. 
Rep.  347;  Bright  v.  Lord,  51  Ind.  272,  19  Am. 
Rep.  732;  Ohio  V.  Cleveland,  etc.,  R.  Co.,  6 
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Ohio  St.  490:  Hill  V.  Newichawanick,  8  Hun 
(N.  Y.)  459;  Hopper  I'.  Sage,  112  N.  Y.  530, 
8  Am.  St.  Rep.  771;  Warner  v.  Watson,  4 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  12;  Brundage 
V.  Brundage,  60  N.  Y.  54-t.  See  also  Jermain 
V.  Lake  Shore,  etc.,  R.  Co.,  91  N.  Y.  483,  and 
Boardman  v.  Lake  Shore,  etc.,  R.  Co..  84 
N.  Y.  157,  in  which  the  same  principle  seems 
to  be  recognized. 

Contra.  —  A  different  doctrine  has  been  laid 
down  in  North  Carolina.  Burroughs  v.  North 
Carolina  R.  Co.,  67  N.  Car.  376,  12  Am.  Rep. 
611.  See  also  Clive  v.  Clive.  Kay  600,  which 
is  cited  by  the  North  Carolina  court  as  sus- 
taining the  doctrine  it  announces. 

Dividend  Payable  at  Future  Time.  —  The  board 
of  directors  of  a  corporation  passed  the  fol- 
lowing resolution:  "At  a  meeting  of  the 
board  of  directors  held  this  day,  voted,  to  pay  a 
dividend  of  four  per  cent,  this  day,  and  another 
of  like  amount,  at  option  of  agent,  from  earn- 
ings of  last  year."  A  person  was  on  that  day  the 
owner  of  certain  shares  of  the  company's  stock, 
then  deposited  by  him  as  collateral  security 
with  a  bank,  by  which  they  were,  before  the 
second  dividend  became  payable,  sold  at  pri- 
vate sale.  The  court  held  that  the  person  who 
owned  the  stock  at  the  time  the  dividend  was 
declared,  and  not  the  purchaser  between  its 
declaration  and  payment,  was  entitled  thereto. 
Hill  V.  Newichavvanick,  8  Hun  (N.  Y.)  459, 
affirming  How.  Pr.  (N.  Y.)  427,  and  affirmed 
in  71  N.  Y.  593. 

Custom  of  Stock  Exchange  as  to  Dividends  Does 
Not  Apply  to  Stock  Unlawfully  Sold.  —  Where  the 
plaintiff's  assignor  pk-dgcd  slock  for  a  loan 
with  persons  who,  before  the  loan  was  due, 
and  without  notice  to  the  assignor,  sold  the 
stock,  "  dividend  on,"  on  the  floor  of  a  stock 
exchange,  and  where,  at  the  time  of  the  sale, 
dividends  had  been  declared,  but  were  not  then 
payable,  it  was  held  that  though  the  custom  of 
the  exchange  provided  that  a  dividend  declared 
passed  with  the  stock  till  the  books  of  the  com- 
pany closed,  the  pledgor  not  being  a  member 
of  the  exchange,  such  custom  could  not  affect 
his  right  to  the  dividends,  and  Ihcy  did  not 
pass  with  the  stock.  Warner  v.  Watson,  4 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  12. 

Where  Seller  Does  Not  Assent  to  Bule  of  Stock 
Exchange.  —  Although  it  is  the  custom  in  the 
New  York  Stock  Exchange  to  sell  stock  "  divi- 
dend off  "  between  the  times  of  the  declaration 
of  the  dividend  and  its  payment,  unless  the 
seller  of  the  stock  has  notice  of  and  agrees  10 
such  rule  it  will  have  no  application.  Warner 
V.  Watson,  4  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
12;  Hopper  V.  Sage,  112  N.  Y.  530,  8  Am.  St. 
Rep.  771. 

Unauthorized  Sale  of  Dividend  by  Agent.  —  So 

thoroughly  is  this  principle  established,  that 
where  the  owner  of  stock  f)n  which  a  dividend 
had  been  declared  payable  in  the  future 
authorized  an  agent  to  sell  the  stock,  it  was 
held  that  the  purchaser  had  no  right  to  assume 
that  the  agent,  because  possessor  of  the  certifi- 
cate, was  authorized  to  sell  the  dividend.  As 
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DIVINE.     (Sec  also  Oath ;  Religious  Societies;  Worship.) — See 

noti-  I. 

DIVISIBLE  CONTRACTS.  —  See  the  title  CONTRACTS,  vol.  7,  p.  95. 
DIVISION  FENCE.    (Sec  also  the  titles  Boundaries,  vol.  4,  p.  817 ; 

Fences.)  —  A  division  fence  is  one  erected  on  the  boundary  line  between 
adjoining  proprietors.* 


t<i  that  he  dealt  with  the  agent  at  his  peril, 
and  the  principal  was  not  bound  by  the  agent's 
representations  as  to  his  authority.  Wheeler 
r'.  Northwestern    Sleigh    Co.,  39  Fed.  Rep. 

Few  cases  have  arisen  which  involve  this 
question,  for  the  reason  that  if  the  dividend  is 
not  paid  or  payable  before  the  time  of  sale, 
some  agreement  is  generally  made  between  the 
vendor  and  the  vendee  with  reference  to  its  pay- 
ment. Litigation  has  frequently  arisen  between 
life  tenants  and  executors  of  an  estate,  as  to 
whether  the  dividend  which  is  declared  before, 
but  not  payable  until  after,  the  death  of  a  tes- 
tator, should  go  to  the  life  tenant  or  to  the 


estate  of  the  testator.  Whenever  the  question 
has  arisen,  the  courts  have  decided  that  such 
dividend  was  not  devised  to  the  life  tenant. 
The  question  there  decided  may  be  said  to  be 
more  than  analogous  to  this  one;  it  involves  a 
decision  of  the  identical  principle.  See  supra. 
Creation  ff  Trust  A  ftcr  Declaratioji  of  Dividend. 

1.  Divine  Service,  —  Where  two  congregations 
built  a  church  under  an  agreement  that  divine 
service  only  should  be  held  in  the  building,  it 
was  held  that  one  of  them  could  restrain  the 
other  from  holding  Sunday  school  in  the 
church.  Gass's  Appeal,  73  Pa.  St.  39,  13  Am. 
Rep.  729. 

2.  Jeffries  v.  Burgin,  57  Mo.  327. 
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By  W.  T.  Nelson. 

I.  Origin,  Nature,  and  General  Principles,  726. 

1.  Ecclesiastical  Lam,  726. 

2.  Whether  Part  of  Our  Cotfnnon  Laiv,  726. 

3.  Marriage  and  Divorce  Defined,  727. 

4.  Public  Policy  Concerning  Divorce,  728. 

5.  The  State  as  a  Party  in  Divorce  Suit,  729. 

6.  Statutes  Relating  to  Divorce,  729. 

II.  Forms  of  Divorce  —  Legislative  and  Judicial,  730. 
ni.  Residence  and  Domicil,  732. 

1.  Residence  Rc/uired  by  Statute,  732. 

2.  Residence  and  Do?nicil  Distinguished,  733. 

3.  Mere  Residence  Insufficient,  734. 

4.  Do  nicil  Without  Actual  Residence  Insufficient,  735. 

5.  Residence  for  Purpose  of  Obtaining  Divorce,  735. 

6.  Domicil  of  Wife,  736. 

IV.  Jurisdiction,  739. 

1.  Jurisdiction  as  Derived  from  Statute,  739. 

a.  In  General — At  Common  Law,  739. 

b.  Constitutions  and  Statutes  Conferring  Jurisdiction,  739. 

c.  Courts  of  Equity,  739. 

d.  Courts  Having  Common  Law  and  Chancery  Jurisdiction,  740. 

e.  Federal  Courts,  740. 

f   Venue  as  to  Counties,  740. 

2.  Jurisdiction  as  Derived  from  Domicil,  741. 

a.  Marriage  Relation  Controlled  by  State  Laws,  741. 

b.  State  Control  Is  Limited  to  Citizens,  741. 

c.  Domicil  the  True  Test  of  Jurisdiction,  742. 

d.  Domicil  of  One  Party,  743. 

3.  Proceedings  In  Rem  and  In  Personam,  745. 

4.  Appearance  Without  Domicil,  746. 

V.  Causes  for  Divorce,  746. 

I.  Adultery,  746. 

a.  Definition,  746. 

b.  Divorce  Statutes,  746. 

c.  Conduct  Constituting  Adultery,  747. 

(1)  Fornication,  ■j^^j. 

(2)  Sodomy,  -j^"]. 

(3)  Marriage  under  Mistake  of  Fact,  747. 

(4)  Marriage  under  Mistake  of  Law,  748. 

(5)  Intent,  748. 

d.  Evidence,  748. 

(i)  Circumstantial  Evidence,  748. 
(^7)  ///  General,  748. 
(/^)  Sufficiency  of  the  Evidence,  749. 
(r)  Rule  of  Reasonable  Doubt,  750. 
(^/)  Preponderance  of  Evidence,  751. 
(f)  Elements  of  Circumstantial  Evidence,  751. 
aa.  In  General,  751. 
bb.  Opportunity,  751. 
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cc.  Disposition  of  Defendant,  753. 

dd.  Disposition  of  Paramoin-,  755. 
(/)  Conduct  Showing  Mutual  Intent,  755. 
X^g)  Circumstances  Incompatible  with  Innocence,  757. 

aa.  Living  Together  as  Husband  and  Wife,  757. 

bb.  Bearing  Child  Without  Access  of  Husband,  758. 

cc.  Venereal  Disease  After  Marriage,  758. 

(2)  Ti?ne  and  Place  of  Offense  —  Identity  of  Defendant,  758. 

(3)  Indecency  of  Disclosures  —  Exclusion  of  Evidence,  760. 

(4)  Conviction  of  Adultery  —  Record  as  Evidence,  760. 

(5)  Decree  of  Divorce  Against  Paramour,  760. 

(6)  JVitnesses  as  to  Adultery,  760. 

{a)  Character  and  Credibility,  760. 

ijl)  Testimo?iy  of  Defendant,  761. 

(r)  Testimony  of  Paramour,  762. 
((/)  Detectives,  763. 

\e")  Prostitutes  and  Other  Disreputable  Witnesses.,  764. 

2.  Sodomy  or  Buggery,  ^64. 

3.  Desertion,  764. 

a.  Definition,  764. 

b.  Remedy  for  Desertion  at  Commott  Law,  765. 

c.  Statutes  Relating  to  Desertion  —  Interpretation,  765. 

d.  yurisdiction  —  Place  of  Desertion,  766. 

e.  Period  of  Desertion  ~  Commencement  and  Duration,  766. 

f.  Right  to  Fix  New  Domicil,  767. 

g.  Duty  of  Cohabitation,  768. 

h.  Partial  Desertion  —  Performance  of  Some  Duties,  768. 

(1)  Whether  an  Abnegation  of  All  Duties,  768. 

(2)  Refusal  of  Marital  Rights,  769. 

(3)  Continuing  to  Reside  in  Sa?ne  House,  769. 

i.  Misconduct  Causing  Sepai  ation,  770. 

(1)  Driving  Innocent  Party  from  Home,  770. 

(2)  Misconduct  Must  Be  a  Cause  for  Divorce,  771. 

(3)  Leaving  for  Failure  to  Support,  772. 

(4)  Election  of  Remedies,  773. 
j.  Offer  to  Return — Refusal,  773. 
k.  Defenses,  775. 

(1)  Consetit  and  Acquiescence  of  Plaintiff,  775. 

(2)  Misconduct  of  Plaintiff,  Ti'j. 

(3)  L7ivoluntary  Absence,  778. 

(4)  Separation  Pending  Suit,  779. 

(5)  Separation  by  Decree,  iiq. 
I.  Evidence,  780. 

4.  Voluntary  Separation,  781. 

5.  Uniting  with  Shakers  or  Similar  Sect,  781. 

6.  Absent  and  Not  Heard  Of,  781. 

7.  Abandonment  and  Neglect  to  Provide,  781. 

8.  Failure  or  Neglect  to  Support,  781. 

9.  Gross,  Wanton,  and  Cruel  Neglect,  783. 

10.  Gross  Neglect  of  Duty,  783. 

11.  Divorce  Obtained  in  Another  State,  783. 

12.  Cruelty,  783. 

a.  Definitions,  783. 
^.  Statutory  Terms,  786. 
r.  Personal  Violence,  787. 
i/.  Injuries  to  Health,  791. 
^.  Mental  Suffering  as  a  Test  of  Cruelty,  793. 
y.  ///  Treatment  Producing  Mental  Suffering,  jgy. 

(i)  False  and  Malicious  Charge  of  Adultery,  797. 
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(2)  Charge  of  Impotence,  799. 

(3)  Charge  of  Crime,  799. 

(4)  Commission  of  Crime,  800. 

(5)  Vice  and  Immoral  Conduct,  800. 

(6)  Other  Causes  for  Divorce  as  Cruelty,  800. 

(7)  Vile,  Abusive,  and  Profane  Language,  801. 

(8)  Conduct  Causing  Unhappiness,  801. 

g.  Cruelty  by  Disregard  of  Mutual  Rights,  802. 

h.  Cruelty  by  the  Wife  to  Husband,  804. 

/.  Justification  —  M isconduct  of  Plaintiff,  806. 
j.  Intent,  807. 
k.  Evidence,  808. 

13.  Habitual  Cruelty  Indicating  Settled  Aversion,  811. 

14.  Conduct  Rendering  It  Unsafe  and  Improper  to  Cohabit,  811. 

15.  Indignities  Rendering  Condition  Intolerable,  811. 

16.  Public  Defamation,  813. 

17.  Violent  and  Ungovernable  Temper,  813. 

18.  Habitual  Drunkenness,  813. 

19.  Drunkenness  —  Wasting  Estate  —  Failure  to  Support,  815. 

20.  Conviction  and  Imprisonment  for  Crime,  815. 

21.  Inability  to  Live  Together,  816. 

22.  Impotence,  816. 

VI.  DiSCEETIONAEY  DIVORCES,  8  1 6. 

VII  Special  Defenses  to  Divorce  Suit,  816. 

1.  Recrimination,  816. 

2.  Condonation,  822. 

3.  Connivance,  829. 

4.  Collusion,  832. 

5.  Delay — Statute  of  Limitations,  836. 

VIII.  General  Defenses,  839, 

I.  vVi'  Marriage,  839. 
2  Marriage,  839. 

3.  Insanity,  839. 

4.  Drunkenness  —  Delirium,  840. 

5.  Another  Action  Pending,  840. 

6.  iVfj-  Judicata,  841. 

IX.  Evidence,  844. 

1.  Nature  of,  in  Suits  for  Divorce,  844. 

2.  Confessions  and  Admissions,  844. 

3.  Proof  of  Marriage,  846. 

4.  Proof  of  Causes  for  Divorce,  847. 
X.  Witnesses,  847. 

1.  Number  of  Witnesses  Required,  847. 

2.  Corroborative  Evidence,  847. 

3.  Parties  as  Witnesses,  848. 

4.  Communications  Between  Husband  and  Wife,  850. 

5.  Privileged  Communications  to  J'hysicians  and  Attorneys,  850. 

6.  Relatives,  Children,  etc.,  as  Witnesses,  850. 
XI.  Decrees  of  Divorce,  851. 

1.  Nat/ire  and  Kinds  of  Decrees,  851. 

2.  Decree  N^isi,  851. 

3.  Decree  of  Separation,  851. 

4.  Decree  of  Divorce  from  the  Bonds  of  Mafritnony,  853. 

XII.  Property  Rights  After  Dissolution  of  Marriage,  855. 

1.  I'.ffcct  on  Non -vested  Property  Rights,  855. 

2.  VVife' s  Choses  in  Action,  855. 

3.  Life  Insurance,  855. 
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4.  Rights  of  Survivor,  856. 

5.  Dower,  856. 

6.  Curtesy,  858. 

7.  Estate  by  Entirety,  858. 

8.  Homestead  Rights,  859. 

9.  Community  Property,  860. 

10.  Agreements  for  Separate  Maintenance  of  Wife,  860. 

XIII.  Restoration  and  Division  of  Property,  860. 

1.  Restoration  of  IVife's  Property,  860. 

2.  Division  of  Property,  862. 

XIV.  Custody  and  Support  of  Children,  866. 

1.  'yurisdictioii  to  Aivard,  866. 

2.  Custody  Pending  Suit,  866. 

3.  Custody  Where  Divorce  Is  Deniea,  867. 

4.  Custody  After  Divorce,  867. 

5.  Support  of  Children,  871. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  DIVORCE,  ENCYCLOPAEDIA  OF  Pleading 
AND  Practice,  vol.  7,  p.  49. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
titles  ADULTERY  (AS  A  CRIME),  vol.  i,  p.  746;  ALIMONY,  vol.  2, 
p.  91;  ALLOWANCES,  vol.  2,  p.  156;  CHARAC TER  (IN EVIDENCE), 
vol.  5,  p.  850;  COMMUNITY  PROPERTY,  vol.  6,  p.  293;  CONFES- 
SIONS, vol.  6,  p.  520;  CONSTITUTIONAL  LAW,  vol.  6,  p.  882;  CRIM- 
INAL CONVERSATION,  vol.  8,  p.  260;  CURTESY,  vol.  8,  p.  506; 
DOMICIL;  DOWER ;  HEARSAY  EVIDENCE;  HUSBAND  AND 
WIFE ;  MARRIAGE ;  PARENT  AND  CHILD  j  PRESUMPTIONS ; 
PRI VA  TE  INTERNA  TIONAL  LA  W ;  SEPARA  TE  PROPER  TY  OF 
MARRIED  WOMEN ;  SEPARATION  (HUSBAND  AND  WIFE); 
WITNESSES. 

I  Origin,  Nature,  and  General  Principles  —  1.  Ecclesiastical  Law.  — 

At  the  Time  We  Derived  Our  Common  Law  from  England  the  ecclesiastical  or  church  courts 
had  exclusive  jurisdiction  of  causes  relating  to  marriage  and  divorce,  such  as 
suits  relating  to  jactitation  of  marriage,  restitution  of  conjugal  rights,  annul- 
ment of  marriage,  and  suits  for  divorce  a  meiisa  et  thoro.  It  was  a  dogma  of 
the  church  that  marriage  was  a  divine  institution,  a  sacrament,  not  to  be  dis- 
solved by  divorce  unless  by  direction  of  the  head  of  the  church.  Marriage 
was  therefore  within  the  control  of  the  church  courts  and  the  civil  courts  had 
no  jurisdiction. 

The  Policy  of  the  Ecclesiastical  Law  was  not  so  much  to  promote  the  morals  and 
peace  of  the  king's  subjects  as  to  exercise  a  church  discipline  for  the  "good  of 
souls."  Marriages  were  annulled  on  account  of  precontract,  consanguinity, 
affinity,  impotence,  prior  marriage,  or  want  of  age,  consent,  or  due  solemniza- 
tion, but  the  absolute  divorce  for  misconduct  after  marriage  was  unknown  until 
such  reHef  was  permitted  by  the  English  Divorce  Act  of  1857,  when  a  divorce 
statute  similar  to  our  own  was  enacted. 

2.  Whether  Part  of  Our  Common  Law  —  Only  Portions  Adopted.  —  While  the 
principles  of  the  common  law  were  adopted  by  the  colonists  so  far  as  applica- 
ble, not  all  of  the  ecclesiastical  law  was  suited  to  the  conditions  and  wants  of 
the  people.  We  had  no  ecclesiastical  courts  to  administer  the  ecclesiastical  law, 
and  courts  of  equity  and  common-law  jurisdiction  had  no  jurisdiction  until  it 
was  conferred  upon  them  by  the  divorce  statutes.  These  statutes  did  not 
confer  the  full  jurisdiction  of  the  ecclesiastical  courts,  but  only  a  jurisdiction  to 
grant  divorce  and  annul  marriage  in  certain  instances.    The  ecclesiastical  law 
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as  a  whole  was  not,  therefore,  adopted  as  a  part  of  our  common  law.* 

Principles  Applicable  to  Statutory  Causes  for  Divorce.  —  When  our  divorce  statutes 
were  enacted  this  did  not  operate  as  an  adoption  of  the  entire  ecclesiastical  law 
so  as  to  authorize  divorces  for  all  of  the  causes  recognized  by  such  law.* 
But  the  jurisdiction  was  special  and  limited  to  the  causes  for  divorce 
enumerated  in  the  statute  and  to  necessary  incidental  powers.*  Where  the 
divorce  statutes  authorized  divorce  for  the  same  causes  which  existed  under  the 
ecclesiastical  law,  the  principles  of  the  ecclesiastical  law,  so  far  as  applicable  to 
such  causes,  were  adopted  and  form  a  part  of  our  law,  but  in  all  other  respects 
our  divorce  law  is  statutory.^ 

3.  Marriage  and  Divorce  Defined  —  Marriage  Defined.  —  Marriage  is  not  a  con- 
tract,' but  a  legal  status  adopted  by  the  parties  in  their  agreement  to  enter  the 
marriage  relation.® 


1.  Ecclesiastical  Law  Only  Partially  Adopted.  — 

In  Burtis  Uurtis,  Hopk.  (N.  Y.)  557,  14  Am. 
Dec.  563,  it  was  held  that  the  entire  ecclesias- 
tical law  was  not  adopted.  "  Our  statutes," 
said  Chancellor  Sanford,  "  are  clearly  original 
regulations,  intended  to  authorise  divorces  in 
cases  in  which  no  divorce  could  before  be  ob- 
tained. *  *  *  To  consider  these  statutes 
as  an  adoption  of  the  English  law  of  divorces 
would  be  a  violent  perversion  of  the  language 
and  intention  of  the  legislature.  Such  a  con- 
struction of  these  laws  would  in  effect  declare 
that  statutes  authorizing  divorces  in  certain 
cases  particularly  specified  also  authorize 
divorces  in  a  multitude  of  other  cases  not 
specified."  ^Approved  and  folloiued  in  Erken- 
brach  v.  Erkenbrach,  96  N.  Y.  456;  Campbell 
V.  Crampton,  18  Blatchf.  (U.  S.)  160;  Jones 
V.  Jones,  90  Hun  (N.  Y.)  414.] 

2.  Divorce  Statutes.  —  Burtis  «'.  Burtis,  Hopk. 
(N.  Y.)  557,  14  Am.  Dec.  563.    See  note  supra. 

3.  Wilson  V.  Wilson,  2  Dev.  &  B.  L.  (19  N. 
Car.)  377;  Erkenbrach  v.  Erkenbrach,  96  N. 
Y.  456;  Barker  v.  Dayton,  28  Wis.  367;  Hop- 
kins V.  Hopkins,  39  Wis.  171;  Grants/.  Grant, 
12  S.  Car.  29,  32  Am.  Rep.  506;  Sharon  v. 
Sharon,  67  Cal.  209. 

4.  Morris  v.  Morris,  14  Cal.  76,  73  Am.  Dec. 
615. 

In  Robbins  v.  Robbins,  140  Mass.  528,  54 
Am.  Rep.  488,  it  was  held  that  the  doctrine  of 
connivance  was  applicable  where  a  divorce 
was  prayed  for  on  the  ground  of  adultery. 
"  This  court  has  assumed,"  it  was  said,  "  that 
the  legislature,  in  conferring  upon  it  jurisdic- 
tion to  grant  divorces  from  the  bond  of  matri- 
mony, although  the  statutes  make  no  provision 
respecting  connivance,  collusion,  condonation, 
or  recrimination,  intended  to  adopt  the  gen- 
eral principles  which  had  governed  the  ecclesi- 
astical courts  of  England  in  granting  divorces 
from  bed  and  board,  so  far  as  these  principles 
are  applicable  and  are  found  to  be  reasonable. 
Although  the  procedure  may  be  '  according  to 
the  course  of  proceeding  in  ecclesiastical 
courts,'  Pub.  Stat.,  c.  146,  33,  yet  it  is  not  clear 
that  the  decisions  of  those  courts  upon  ques- 
tions of  substantive  law  are  of  the  same  weight 
here  as  are  the  decisions  of  the  English  courts 
of  law  and  chancery.  One  reason  is  that  the 
ecclesiastical  courts  proceeded  according  to  the 
canon  law,  as  allowed  and  adopted  in  Eng- 
land, but  the  canon  la\v  was  never  adopted  by 
the  colonists  of  Massachusetts;  it  was  not 
suited  to  their  opinions  or  condition.  Marriage 


and  divorce  here  have  always  been  regulated 
wholly  by  statute." 

5.  Marriage  Not  a  Contract.  —  Ditson  v.  Dit- 
son,  4  R.  I.  87;  Starr  v.  Hamilton,  Deady  (U. 
S.)  268;  Maynard  v.  Hill,  125  U.  S.  210;  Butler 
V.  Com.,  10  How.  (U.  S.)  402;  Cronise  v. 
Cronise,  54  Pa.  St.  255;  Harding  v.  Alden,  9 
Me.  140,23  Am.  Dec.  549;  Opinion  of  Supreme 
Judicial  Ct.,  16  Me.  479;  Rugh  v.  Otlenheimer, 
6  Oregon  231,  25  Am.  Rep.  513;  Thompson  v. 
State,  28  Ala.  12. 

Marriage  is  spoken  of  as  a  contract  in  some 
of  the  cases,  but  the  distinctions  made  show 
that  it  is  not  a  contract  except  as  the  relation 
is  formed  by  the  contract  of  the  parties.  Dick- 
son V.  Dickson,  i  Yerg.  (Tenn.)  no,  24  Am. 
Dec.  444;  Maguire  v.  Maguire,  7  Dana  (Ky.) 
181;  Townsend  v.  Griffin,  4  Han.  (Del.)  440; 
Watkins  v.  Watkins,  125  Ind.  163,  21  Am.  St. 
Rep.  217. 

6.  A  Legal  Status.  —  "  Marriage,  in  the  sense 
in  which  it  is  dealt  with  by  a  decree  of  di- 
vorce, is  not  a  contract,  but  one  of  the  domestic 
relations.  In  strictness,  though  formed  by 
contract,  it  signifies  the  relation  of  husband 
and  wife,  deriving  both  its  rights  and  duties 
from  a  source  higher  than  any  contract  of 
which  the  parties  are  capable,  and  as  to  these, 
uncontrollable  by  any  contract  which  they  can 
make.  When  formed,  this  relation  is  no  more 
a  contract  than  fatherhood  or  sonship  is  a  con- 
tract."   Ditson  V.  Ditson,  4  R.  I.  87. 

"  The  relation  is  always  regulated  by  gov- 
ernment. It  is  more  than  a  contract.  It  re- 
quires certain  acts  of  the  parties  to  constitute 
marriage,  independent  of  and  beyond  the  con- 
tract. It  partakes  more  of  the  character  of  an 
institution  regulated  and  controlled  by  public 
authority,  upon  principles  of  public  policy, 
for  the  benefit  of  the  community."  Wade 
V.  Kalbfleisch,  58  N.  Y.  282,  17  Am.  Rep. 
250. 

"  It  is  also  to  be  observed  that,  whilst  mar- 
riage is  often  termed  by  text  writers  and  in 
decisions  of  courts  a  civil  contract —  generally 
to  indicate  that  it  must  be  founded  upon  the 
agreement  of  the  parties  and  docs  not  require 
any  religious  ceremony  for  its  solemnization 
—  it  is  something  more  than  a  mere  contract. 
The  consent  of  the  parties  is  of  course  essen- 
tial to  its  existence;  but  when  the  contract  to 
marry  is  executed  by  the  marriage,  a  rela- 
tion between  the  parties  is  created  which  they 
cannot  change.  Other  contracts  may  be  modi- 
fied, restricted,  or  enlarged,  or  entirely  re- 
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Status  Defined.  —  The  status  of  a  person  is  his  legal  relation  to  the  state  in 
which  he  resides.' 

Marriage  Regulated  as  a  Domestic  Relation.  —  Marriage  creates  a  domestic  relation 
similar  to  parent  and  child,  master  and  slave,  master  and  servant,  and  citizen 
and  alien,  as  these  relations  are  governed  and  controlled  by  the  laws  of  the  state 
in  which  the  parties  reside.'* 

Divorce  Defined.  —  The  term  "  divorce  "  usually  imports  a  dissolution  of  the  mar- 
riage.'* It  is  sometimes  used  in  a  general  way  as  including  also  a  partial  suspen- 
sion of  the  marriage  relation,  termed  a  decree  of  separation,  decree  a  mensa  et 
thoro,  or  a  judicial  separation."*  The  term  "divorce"  does  not  include  a 
decree  annulling  a  marriage.* 

4.  Public  Policy  Concerning  Divorce.  —  The  state  is  interested  in  the  preserva- 
tion of  the  marriage  relation,  since  this  relation  is  promotive  of  morality  and 
inures  to  the  perpetuation  of  its  citizens.  Any  contract  restraining  marriage  ® 
or  promoting  divorce  is  contrary  to  public  policy.  The  state  permits  the 
dissolution  of  marriage  only  where  the  purpose  of  the  relation  has  been 
defeated  by  grave  and  serious  misconduct.  Such  misconduct  must,  on  an 
application  for  divorce,  be  established  by  competent  evidence  of  a  full  and 


leased,  upon  the  consent  of  the  parties.  Not 
so  with  marriage.  The  relation  once  formed, 
the  law  steps  in  and  holds  the  parties  to  vari- 
ous obligations  and  liabilities.  It  is  an  in- 
stitution, in  the  maintenance  of  which  in  its 
purity  the  public  is  deeply  interested,  for  it  is 
the  foundation  of  the  family  and  of  society, 
without  which  there  would  be  neither  civiliza- 
tion nor  progress."  Field,  J.,  in  Maynard  v. 
Hill,  125  U.  S.  210. 

Marriage  Held  to  Be  a  Contract.  —  In  South 
Carolitia  marriage  is  held  to  be  a  contract  and 
as  such  is  governed  by  the  laws  of  the  state  in 
which  the  parties  were  married.  Hull  v.  Hull, 
2  Strobh.  Eq.  (S.  Car.)  174,  approved  in  Duke  v. 
Fulmer,  5  Rich  Eq.  (S.  Car.)  121. 

The  definition  of  marriage  as  a  status  is  said 
to  have  been  coined  by  Mr.  Bishop.  Mc- 
Creery  v.  Davis,  44  S.  Car.  195;  approving  Hull 
V.  Hull,  2  Strobh.  Eq.  (S.  Car.)  174. 

1.  In  Niboyet  v.  Niboyet,  4  Prob.  Div.  11, 
Brett,  L.  J.,  said:  "  Marriage  is  the  fulfil- 
ment of  a  contract  satisfied  by  the  solemniza- 
tion of  the  marriage;  but  marriage,  directly  it 
exists,  creates  by  law  a  relation  between  the 
parties,  and  what  is  called  a  status  of  each. 
The  status  of  an  individual,  used  as  a  legal 
term,  means  the  legal  position  of  the  indi- 
vidual in  or  with  regard  to  the  rest  of  the  com- 
munity. That  relation  between  the  parties 
and  that  status  of  each  of  them  with  regard  to 
the  community  which  are  constituted  upon 
marriage  are  not  imposed  or  defined  by  con- 
tract or  agreement,  but  by  law." 

In  Duntze  v.  Levett,  Ferg.  68,  Faculty  De- 
cisions (i8i5)  page  139,  it  was  said:  "The 
status  of  marriage  is  juris  gentitan,  and  the 
foundation  of  it,  like  that  of  all  other  con- 
tracts, rests  on  the  consent  of  parties;  but  it 
differs  from  all  other  contracts  in  this,  that 
the  rights,  obligations,  or  duties  arising  from 
it  are  not  left  entirely  to  be  regulated  by  the 
agreements  of  parties,  but  are,  to  a  certain  ex- 
tent, matters  of  municipal  regulation  over 
which  the  parties  have  no  control  by  any  dec- 
laration of  their  will;  it  confers  the  status  of 
legitimacy  on  children  born  in  wedlock,  with 
all  the  consequential  rights,  duties,  and  privi- 
leges thence  arising;  gives  rise  to  the  rela- 
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lion  of  consanguinity  and  affinity;  in  short,  it 
pervades  the  whole  system  of  civil  society. 
Unlike  other  contracts,  it  cannot,  in  general, 
amongst  civilized  nations,  be  dissolved  by 
mutual  consent;  and  it  subsists  in  full  force, 
even  although  one  of  the  parties  should  be 
forever  rendered  incapable,  as  in  the  case  of 
incurable  insanity,  or  the  like,  from  perform- 
ing his  part  of  the  mutual  contract." 

2.  See  comparison  with  other  domestic  rela- 
tions in  Ditson  v.  Ditson,  4  R.  I.  87;  Dunham 
V.  Dunham,  57  111.  App.  475. 

3.  Dissolution  of  the  Marriage.  —  Where  a  de- 
cree merely  provided  that  the  parties  be  "  di- 
vorced," without  disclosing  the  nature  of  the 
divorce,  whether  a  dissolution  of  the  marriage 
or  a  decree  of  separation,  it  was  held  to  be  a 
dissolution  of  the  marriage.  The  court  said : 
"  The  term  '  divorced,'  as  it  occurs  in  the  de- 
cree, imports  a  dissolution,  in  the  largest 
sense,  of  the  marriage  relation  between  the 
parties.  The  term  is  not  answered  by  a  di- 
vorce in  part,  or  to  a  limited  extent  only,  but 
calls  for  a  complete  severance  of  the  tie  by 
which  the  parties  were  united."  Miller  v. 
Miller,  33  Cal.  353. 

4.  Partial  Suspension  of  Marriage  Relation.  — 
See  infra.  Decrees  of  Divorce. 

"  Divorce  is  the  dissolution  or  partial  sus- 
pension by  law  of  the  marriage  relation,  the 
dissolution  being  termed  divorce  from  the 
bond  of  matrimony,  or,  in  the  Latin  form  of 
the  expression,  a  vinculo  matritnonii\  the  sus- 
pension, divorce  from  bed  and  board,  a  vicnsa 
et  thoro."  2  Bishop  on  Marriage,  Divorce,  and 
Separation,  §  469. 

5.  Decree  Annulling  the  Marriage.  —  In  Shel- 
ford  on  Marriage  and  Divorce,  365,  it  was  said: 
"  The  civil  and  canonical  disabilities  which, 
render  the  marriage  contract  either  void  or 
voidable  are  grounds  for  a  proceeding  for  nul- 
lity of  marriage,  but  not,  correctly  speaking, 
for  a  divorce."  But  in  i  Black.  Com.  440,  the 
term  "divorce  "  was  used  to  denote  nullity  pro- 
ceedings for  the  canonical  disabilities. 

6.  See  the  titles  Illegal  Contracts;  Mar- 
riage. 

7.  See  in  fra,  Special  Defenses  to  Divorce  Suit  — 
Collusion. 
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satisfactory  character.  A  cause  for  divorce  cannot  be  established  by  the 
default,  consent,  or  admission  of  the  parties,  as  public  policy  requires  that  the 
misconduct  be  established  otherwise.* 

5.  The  State  as  a  Party  in  Divorce  Suit.  —  Since,  as  citizens  of  the  state,  the 
relatives  and  children  of  the  parties  have  an  interest  in  the  marriage,  but  cannot 
be  protected  as  they  cannot  become  parties  to  a  divorce  suit,  the  interest  of 
such  persons  is  said  to  be  represented  by  the  court.  In  some  states  the  court 
is  relieved  of  such  anomalous  position  by  statutes  authorizing  the  appearance  of 
a  prosecuting  attorney  or  other  officer  to  represent  the  state.*  Thus  a  suit 
for  divorce  is  not  a  suit  between  two  parties,  but  is  a  triangular  proceeding 
in  which  the  state  is  an  adverse  party,*  as  the  state  has  an  interest  in  all  suits 
for  divorce.^ 

Court  Not  Bound  by  the  Pleadings.  —  The  court,  as  representative  of  the  state, 
is  not  bound  by  the  pleadings  of  the  parties,*  but  may  on  its  own  motion 
examine  witnesses*'  as  to  suspicious  conduct  showing  recrimination,'  collu- 
sion,* or  condonation,^  although  the  defendant  has  not  alleged  such  defenses. 

If  a  Eeconciliation  Is  Probable  the  court  may  on  its  own  motion  continue  the 
cause.  *  • 

Eefusal  of  Plaintiffs  Application  for  Discontinuance.  —  If  the  interest  of  the  state 
requires  it  the  court  may  refuse  the  plaintiff's  application  to  discontinue  a; 
divorce  suit.'* 

Where  the  Court  Discovers  Fraud  or  Collusion  after  a  divorce  has  been  rendered,  it 
may  set  aside  the  decree  on  its  own  motion,**  but  there  must  be  notice  to  the 
parties 

6.  Statutes  Relating  to  Divorce  —  Object  of  Divorce  statutes.  —  The  divorce  statutes 
of  the  various  states  were  enacted,  after  the  formation  of  the  Union,  for  the 
purpose  of  preventing  legislative  divorces  and  to  give  certain  courts  jurisdic- 
tion to  grant  divorces  for  certain  enumerated  causes.** 

The  Early  Statutes  did  not  define  the  causes  for  divorce  and  contained  but 
meagre  provisions  as  to  procedure  and  the  remedies  relating  to  custody  of 
children  and  alimony.  There  was  no  distinction  made  as  to  the  causes  for 
annulment  of  marriage,  such  as  prior  marriage,  and  impotence,  these  being 
ncluded  as  causes  for  divorce.*® 

1.  See  infra.  Evidence — Confessions  and  Ad-  6.  Dismukes  -■.  Dismukes,  i  Tenn.  Ch.  266. 
missions.  7.  Ribet  z'.  Ribet  39  Ala.  34S. 

2.  The  State  as  a  Party.  —  See  statutes  of  Co/-  8.  Thompson  v.  Thompson,  70  Mich.  62; 
orado,  Ki-ntucky,  /.ouisiana,  SLTtd  IVashini^ton.  Belz  z'.  Belz,  33  111.  App.  105;  Parker  v. 
See  also  statutes  cited  in  Scott  v.  Scott,  17  Ind.  Parker,  28  111.  App.  22;  Costill  v.  Costill,  47 
309:    State    V.    Brinneman,    120    Ind.    357;  N.  J.  Eq.  346. 

Eggerth  v.  Eggerth,  15  Oregon  626;  Creamer  9.  Clague     Clague,  46  Minn.  461 ;  Moore  f. 

V.  Creamer,  36  Ga.  618;  Willcox  v.  Hosmer,  Moore,  41  Mo.  App.  i;6. 

83  Mich.  I.  10.  See  proceedings  in  above  cases.  See  also 

3.  McMakin  v.  McMakin,  68  Mo.  App.  57;  Morrison  v.  Morrison,  136  Mass.  310;  Peck  -'. 
Mclntyre  v.  Mclntyre,  9  Misc.  Rep.  (N.  Y.  Peck,  44  Hun  (N.  Y.)  290;  Foster  Rcdfield, 
Super.  Ct.)  252.  50  Vt.  285. 

4.  .McBlain  v.  McBlain,  77  Cal.  507;  Wads-  11.  Hacker  t.  Hacker,  90  Wis.  325. 

worth  V.  Wadsworth,  81  Cal.  182;  Cottrell  j/.  12.  Winans  -■.  Winans,  124  N.  Y.  140;  Camp- 

Courcll.  83  Cal.  457:  Locke  v.  Locke,  18  R.  I.  bell      Campbell,  12  Hun  (N.  Y.)  636. 

716;    Winans   v.    Winans,    124   N.  Y.    140;  13.  Mclntyre  v.  Mclntyre,  9  Misc.  Rep.  (N. 

butcher  v.   Dutcher,  39  Wis.  651;    Peck  v.  Y.  Super.  Ct.)  252 ;  Brown  7  .  Brown,  53  Wis.  29. 

Peck,  44  Hun  (N.  Y.)  2(/);  Sullivan  v.  Sullivan,  14.  Morris  t.  I\Iorris,  60  Mo.  App.  86. 

41  N   V.  Super.  Ct.  519.  15.  Object  of  Divorce  Statutes. —  Burtisj^Bur- 

6.  Pleadings  of  the  Parties.  —  Ribet  v.  Ribet,  tis,  Hopk.  (N.  Y.)  557,  14  Am.  Dec.  563.  For 

39  Ala.  348;  Peck  7/.  Peck,  44Hun(N  Y.)  290;  history   of   the    early    divorce    statutes  see 

Dutcher  v.  Dutcher,  39  Wis.  651;  Cameron  v.  Ridgely  v.  Ridgely,  79  Md.  29S;    Parsons  v. 

Cameron,  2  Coldw.  (Tenn.)  375.  Parsons,  9  N.  H.  309,  32  Am.  Dec.  362;  Gor- 

"  If  the  defendant  fails  to  set  o 't  affirm-  don  v.  Gordon,  48  Pa.  St.  226. 

ative  matter  relied  on  as  a  defense,  the  court  16.  See  statutes  in  West  t.  West,  2  Mass. 

may  still,  as  representing  the  public,  permit  223;  Collier  t.  Collier,  I  Dev.  Eq.  (16  N.  Car.) 

the  introduction  of  evidence  tending  to  defeat  356;    Bascomb  t.   BascomI),   25  N.    H.  267; 

the  plaintiff's  action,  or  the  court  may  on  its  Kcmpf  v.  Kempf,  34  Mo.  211:  Chase  v.  Chase, 

own  motion  elicit  such  evidence."    Owen  v.  55  Mc.  21;   A.  B.  v.  C.  B.,  34  N.  J.  Eq.  43; 

Owen,  48  Mo.  App.  208.  Anonymous,  89  Ala.  291,  l8  Am.  Si.  Rep.  116. 
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Ketrospective  Interpretation.  —  The  divorce  statutes  are  not  to  be  given  a  retro- 
specti\'c  interpretation  *  unless  it  clearly  appears  that  the  legislature  so 
intended.*  The  cause  for  divorce  must  have  occurred  after  the  divorce  statute 
became  a  law.-"*  But  a  law  changing  the  effect  of  decrees  of  divorce  may  apply 
to  divorces  subsequently  granted  for  causes  arising  before  the  statute  became 
a  law. ' 

II.  Forms  of  Divorce  ^ — Legislative  and  Judicial.  —  Our  law,  as  derived 
from  England,  permitted  two  kinds  of  divorces,  a  judicial  divorce  by  the  courts 
and  a  legislative  divorce  by  Act  of  Parliament  or  of  a  colonial  legislature.  The 
powers  of  the  courts  and  of  the  legislatures  were  exercised  concurrently.'  But 
where  the  legislature  passes  a  general  divorce  law  authorizing  the  courts  to 
grant  divorces  for  certain  causes,  the  legislatures  will  have  no  power  to  grant 
divorce  except  for  causes  not  enumerated  in  the  statutes.® 

Divorce  by  Parliament.  —  At  the  common  law  the  ecclesiastical  courts  could 
grant  only  a  decree  of  separation,  the  power  to  grant  an  absolute  divorce  being 
vested  in  Parliament.  Such  power  is  still  exercised,  although  the  English 
Divorce  Act  has  conferred  upon  the  courts  the  power  to  grant  absolute 
divorces  in  certain  cases.' 

Origin  of  Divorce  by  State  Legislatures.  —  In  the  early  history  of  our  states  this 
practice  was  followed  and  absolute  divorces  were  granted  by  the  state 
legislatures,**  although  it  seems  the  legislatures  had  no  power  to  do  so,  as  the 
granting  of  a  divorce  is  a  judicial  act.® 


1.  Retrospective  Interpretation.  —  Jarvis  v. 
Jarvis,  3  Edw.  Ch.  (N.  Y.)  462;  Clark  z.  Clark, 
10  N.  H.  380. 

In  Dickinson  v.  Dickinson,  3  Murph.  {7  N. 
Car.)  327,  9  Am.  Dec.  608,  a  retrospective  di- 
vorce statute  is  said  to  be  void  as  an  ex  post 
facto  law. 

2.  Cole  V.  Cole,  27  Wis.  531;  Carson  v.  Car- 
son, 40  Miss.  349.  But  see  contra,  Greenlaw 
7'.  Greenlaw,  12  N.  H.  200. 

3.  Greenlaw  :•.  Greenlaw,  12  N.  H.  200; 
Scott  V.  Scott,  6  Ohio  534;  Giles  v.  Giles,  22 
Minn.  348;  Sherburne  v.  Sherburne,  6  Me. 
210;  McCraney  v.  McCraney,  5  Iowa  232,  68 
Am.  Dec.  702. 

4.  Bigelow  V.  Bigelow,  108  Mass.  38;  Spar- 
hawk  V.  Sparhawk,  114  Mass.  355;  Wales  v. 
Wales,  119  Mass.  89;  West  v.  West,  2  Mass. 
223. 

A  law  providing  that  the  guilty  party  be 
prohibited  from  marrying  another  applies 
only  to  divorces  for  causes  arising  after  such 
act  became  a  law.  Elliott  v.  Elliott,  38  Md. 
357- 

A  statute  permitting  alimony  in  certain 
cases  does  not  apply  to  causes  arising  before 
the  passage  of  the  act.  Stewart  v.  Vander- 
vort,  34  W.  Va.  524. 

5.  Legislative  and  Judicial  Divorces.  —  Starr 
V.  Pease,  8  Conn.  541. 

Parliament  continued  to  grant  divorces  after 
the  Divorce  Act  of  1858  had  been  passed.  See 
cases  cited  infra. 

6.  General  Divorce  Law.  —  Levins  v.  Sleator, 
2  Greene  (Iowa)  604;  Opinion  of  Supreme 
Judicial  Ct.,  16  Me.  479;  Adams  v.  Palmer,  51 
Me.  480;  Jones  v.  Jones,  12  Pa.  St.  350,  51  Am. 
Dec.  611;  Cronise  v.  Cronise,  54  Pa.  St.  255; 
Roberts  v.  Roberts,  54  Pa.  St.  265. 

Divorce  Act  While  Suit  for  Divorce  Is  Pending. 
—  While  a  divorce  suit  is  pending  'he  legisla- 
ture has  power  to  grant  a  divorce  for  causes 
not  enumerated  in  the  general  divorce  law. 


Jones  V.  Jones,  12  Pa.  St.  350,  51  Am.  Dec. 
6x1. 

A  divorce  act  passed  while  a  suit  by  the 
wife  for  alimony  is  pending  is  void  as  an  inter- 
ference with  the  exercise  of  judicial  powers. 
Gaines  v.  Gaines,  9  B.  Mon.  (Ky.)  295,  48  Am. 
Dec.  425. 

7.  Power  of  Parliament.  —  Macq.  Pari.  Prac. 
473;  Mordaunt  v.  Moncreiffe,  L.  R.  2  H.  L. 
Sc.  396;  Westropp's  Divorce  Bill,  L.  R. 
II  App.  294;  Hewat's  Divorce  Bill,  L.  R.  12 
App.  312;  Gilford's  Divorce  Bill,  L.  R.  12 
App.  361;  A.'s  Divorce  Bill,  L.  R.  12  App.  364; 
Joynt's  Divorce  Bill,  L.  R.  13  App.  741. 

8.  Divorces  by  State  Legislattires.  —  Crane  v. 
Meginnis,  i  Gill  &  J.  (Md.)  463,  19  Am.  Dec. 
237;  Stilley  :'.  Grubb,  i  Del.  Ch.  406;  Noel  v. 
Ewing,  9  Ind.  37;  Richardson  v.  Wilson,  8 
Yerg.  (Teiin.)  67;  Guilford  Oxford,  9  Conn. 
321;  Townsend  v.  Griffin,  4  Harr.  ^Del.)  440. 

In  Cronise  v.  Cronise,  54  Pa.  St.  255,  it  was 
said:  "  This  power  has  been  exercised  from  the 
earliest  period  by  the  legislature  of  the  prov- 
ince. *  *  *  The  continued  exercise  of  the 
power  after  the  adoption  of  the  Constitution  of 
1790  cannot  be  accounted  for  except  on  the 
ground  that  all  men,  learned  and  unlearned,  be- 
lieved it  to  be  a  legitimate  exercise  of  the  legis- 
lative power.  *  *  *  It  stands  upon  the 
higher  ground  of  contemporaneous  and  con- 
tinued construction  by  the  people  of  their  own 
instrument. " 

Chancellor  Kent  (2  Kent's  Com.  97)  wrote 
that  "  during  the  period  of  our  colonial  gov- 
ernment, for  more  than  one  hundred  years 
preceding  the  revolution,  no  divorce  took  place 
in  the  colony  of  New  York;  and  for  many 
years  after  New  York  became  an  independent 
state  there  was  not  any  lawful  mode  of  dis- 
solving a  marriage  in  the  lifetime  of  the  parties 
but  by  a  special  act  of  the  legislature." 

9.  Mr.  Bishop  claimed  that  the  fact  that  legis- 
lative divorces  were  valid  in  England,  "whence 
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Constitutional  Proliibitions  Against  Legislative  Divorce.  — At  present  legislative  divorces 
are  prohibited  in  nearly  ail  the  states, '  by  provisions  of  the  state  constitutions, 
prohibiting  such  legislation.*  This  subject  is,  therefore,  of  little  importance, 
as  divorces  are  now  rendered  by  the  courts,  acting  under  the  general  provisions 
of  the  statutes  relating  to  divorce. 

Validity  Of.  —  After  the  practice  of  procuring  legislative  divorces  had  con- 
tinued for  many  years,  the  courts,  while  doubting  the  validity  of  such  divorces, 
declined  to  hold  them  void,  because  it  would  bastardize  children  and  disturb 
property  rights.^ 

Void  as  Exercise  of  Judicial  Powers.  —  Special  acts  granting  divorces  to  certain 
persons  are  held  to  be  unconstitutional  and  void,  because  such  acts  relate  to 
questions  which  are  not  rightful  subjects  of  legislation,*  but  are  attempts  on  the 
part  of  the  legislature  to  exercise  judicial  powers.* 


our  jurisprudence  was  derived,  makes  them 
conclusively  so  here,  except  where  an  invalidity 
is  directly  or  indirectly  created  by  a  written 
constitution    restraining   le>;islative  action." 

1  Bishop  on  Mar.,  Div.,  and  Sep.,  §  1427.  But 
it  has  been  pointed  out  that  our  state  legisla- 
tures do  not  exercise  the  sovereign  power 
accredited  to  Parliament,  but  only  legislative 
functions  as  distinguished  from  the  judicial 
functions  of  our  courts.  "  It  is  a  part  of  our 
constitutional  law  that  a  legislature  shall  not 
exercise  judicial  powers."  Nelson  on  Divorce 
and  Separation,  §  409. 

Judge  Cooley  concludes,  from  the  great 
number  of  constitutional  provisions  prohibit- 
ing legislative  divorces,  that  the  consensus  of 
opinion  is  that  such  special  laws  are  in 
effect  an  encroachment  on  the  judicial  depart- 
ments of  the  states.  Cooley's  Const.  Lim.  (5th 
ed.)  134. 

1.  Constitutional  Prohibitions.  —  In  Coiuu-tticut 
the  legislature  exercised  all  legislative,  execu- 
tive, and  judicial  authority.  See  Higbee  v. 
Higbee,  4  Utah  19-30,  citing  Calder  v-  Bull,  3 
Dall.  (U.  S.)  386.  In  this  state  legislative  di- 
vorces were  granted  as  late  as  1889  and  1893 
on  the  ground  of  incurable  insanity. 

2.  Legislative  divorces  are  not  prohibited  by 
the  constitutions  of  Connecticttt,  Dcla^uarv, 
Main<\  Rhode  Island,  and  Vermont.  In  the  re- 
maininij  states  such  legislation  is  prohibited. 

Divorce  by  Territorial  Legislature.  —  In  May- 
nard  v.  Hill,  125  U.  S.  190,  the  court  held  that 
under  the  Act  of  1848,  creating  the  territory 
of  Oregon  and  declaring  that  legislative 
povirer  in  the  territory  should  "  extend  to  all 
rightful  subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United 
States,"  the  legislature  could  grant  a  valid  di- 
vorce. The  court,  after  reviewing  the  authori- 
ties, held  that  such  an  act  was  not  the  exercise 
of  judicial  powers  as  fixed  by  the  Constitution 
of  the  United  States,  nor  an  act  impairing  the 
obligation  of  contracts.  See  also  Maynard  v. 
Hill,  2  Wash.  Ter.  321;  Maynard  z/.  Valentine, 

2  Wash.  Ter.  3. 

A  divorce  act  by  the  territory  of  Idaho  was 
held  void  in  Utah  because  it  was  granted 
without  notice  and  was  not  a  rightful  subject 
of  legislation  within  the  meaning  of  the  Act  of 
Congress.  Higbee?.'.  Higbee,  4  Utah  19,  _/'f/- 
lowins^  Ponder  v.  Oraham,  4  Fla.  23. 

Congress  by  the  Act  of  July  30,  1886,  has 
prohibited  all  special  divorce  acts  in  the  ter- 
ritories. 
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Notice  of  Divorce  Act.  —  Notice  of  proceed, 
ings  in  the  legislature  before  the  act  is  passed 
is  not  necessary,  as  the  act  is  a  law  and  not  a 
decree.  Cronise  v.  Cronise,  54  Pa.  St.  255; 
Maynard  v.  Hill,  125  U.  S.  190;  Maynard  v. 
Valentine,  2  Wash.  Ter.  3. 

Effect  of  Legislative  Divorce.  —  A  divorce 
granted  by  the  legislature  does  not  operate  as 
a  decree  annulling  the  marriage,  but  only  as  a 
dissolution  of  the  marriage.  Guilford  v.  Ox- 
ford, 9  Conn.  321;  Levins  v.  Sleator,  2  Greene 
(Iowa)  604;  Starr  v.  Pease,  8  Conn.  541; 
Tovvnsend  v.  Griilin,  4  Harr.  (Del.)  440;  Rich- 
ardson T>.  Wilson,  8  Yerg.  (Tenn.)67;  Crane  j^. 
Meginnis,  i  Gill  &  J.  (Md.)  463,  rg  Am.  Dec. 
237- 

3.  Legislative  Divorces   Upheld  —  Grounds.  — 

Starr  v.  Pease,  8  Conn.  541;  Crane  v.  Megin- 
nis, I  Gill  &  J.  (Md.)  463,  19  Am.  Dec.  237; 
Cronise  v.  Cronise,  54  Pa.  St.  255;  Townsend 
V.  Griffin,  4  Harr.  (Del.)  440. 

In  Bingham  v.  Miller,  17  Ohio  445,  49  Am. 
Dec.  471,  such  divorces  were  held  to  be  an  un- 
lawful exercise  of  judicial  power  and  uncon- 
stitutional, but  the  court  refused  to  declare 
such  divorces  void.  "  To  deny  this  long-exer- 
cised power,  and  declare  all  the  consequences 
resulting  from  it  void,  is  pregnant  with  fear- 
ful consequences.  If  it  affected  only  the 
rights  of  property  we  should  not  hesitate, 
but  second  marriages  have  been  contracted, 
and  children  born,  and  it  would  bastardize  all 
these,  although  born  under  the  sanction  of 
apparent  wedlock." 

4.  Special  Acts  Granting  Divorces  —  Exercise  of 
Judicial  Powers. —  Ponder  t.  Graham,  4  Fla. 
23;  Higbee  v.  Higbee,  4  Utah  19.  But  see 
contra,  Maynard  v.  Hill,  125  U.  S.  190. 

5.  Stale  V.  Frj',  4  Mo.  120;  Bryson  Camp- 
bell, 12  Mo.  498;  Bryson  v.  Bryson,  17  Mo. 
590;  Chouteau  v.  Magenis,  28  Mo.  187;  Riche- 
son  71.  Simmons,  47  Mo.  20;  Ponder  v.  Gra- 
ham, 4  Fla.  23;  Bingham  -'.  Miller,  17  Ohio 
445,  49  Am.  Dec.  471.  But  see  contra,  Cabell 
7>.  Cabell,  I  Mete.  (Ky.)  319;  Berthelemy  v. 
Johnson,  3  B.  Mon.  (Ky.)  90,  38  Am.  Dec.  179. 

Although  legislative  divorces  are  valid,  any 
provision  of  such  act  relating  to  a  division  of 
property  or  to  alimony  is  void  as  an  unwar- 
ranted exercise  of  judicial  powers.  Gaines  v. 
Gaines,  9  B.  Mon.  (Ky.)  308,  48  Am.  Dec.  425; 
Crane  v.  Mcgcnnis,  i  Gill  &  J.  (Md.)  463,  19 
Am.  Dec.  237. 

Where  the  courts  have  jurisdiction  by  stat- 
ute to  grant  divorces  for  certain  causes,  the 
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Void  as  Special  Legislation.  —  It  is  clear  that  an  act  granting  a  divorce  to  a  par- 
ticular person  is  not  a  general  law  applicable  to  all  persons,  but  a  special  act  of 
legislation,  and  is  therefore  in  conflict  with  constitutional  provisions  prohibiting 
special  or  class  legislation.*  A  provision  of  a  divorce  statute  that  a  marriage 
is  dissolved  whenever  either  party  is  convicted  of  crime  and  imprisoned  for  life 
is  not  a  legislative  divorce,  but  a  general  law.*  But  an  act  authorizing  a  certain 
court  in  its  discretion  to  grant  a  divorce  to  certain  parties,  for  a  cause  not 
included  in  the  general  divorce  laws,  is  in  effect  a  legislative  divorce  and  void.* 

Whether  Impairing  the  Obligations  of  Contracts.  —  It  is  well  settled,  however,  that  an 
act  of  legislature  dissolving  a  marriage  is  not  legislation  impairing  the  obliga- 
tion of  a  contract,  as  marriage  is  not  a  contract  within  the  meaning  of  the 
federal  and  state  constitutions.* 

III.  Residence  and  Domicil  —  1.  Residence  Required  by  Statute  —  Actual  Besi- 
dance  for  Certain  Time.  —  The  divorce  statutes  require  an  actual  residence  in  the 
state  for  a  period  varying  from  ninety  days  to  three  years  before  the  com- 
mencement of  the  suit  for  divorce.* 


leg^islative  divorce  can  only  be  granted  for 
causes  not  named  in  the  statute.  Levins  v. 
Sleator,  2  Greene  (Iowa)  604;  Opinion  of  Su- 
preme Judicial  Ct.,  16  Me.  479;  Adams  v. 
Palmer,  51  Me.  480;  Townsend  v.  Griffin,  4 
Harr.  (Del.)  440;  Jones  v.  Jones,  12  Pa.  St. 
350,  51  Am.  Dec.  611;  Cronise  v.  Cronise,  54 
Pa.  St.  255;  R(  berts  v.  Roberts,  54  Pa.  St.  265. 

1.  Void  as  Class  Legislation.  —  Jones  v.  Jones, 
95  Ala.  443,  dt'nis;  5  Am.  AND  Eng.  Encyc.  of 
Law  (ist  ed.)  747. 

A  special  act  authorizing  a  court,  in  its  dis- 
cretion, to  grant  a  divorce  between  certain 
parties  named  in  the  act  is  void  as  special 
legislation.  Simonds  v.  Simonds,  103  Mass. 
572,  4  Am.  Rep.  576.    See  generally  the  title 

S  l  ATt'TKS. 

2.  Life  Imprisonment.  —  The  Bevised  Statutes  of 
Wisconsin,  §  2355,  providing  that  "  when 
either  party  shall  be  sentenced  to  imprison- 
ment for  life,  the  marriage  shall  be  thereby 
absolutely  dissolved  without  any  judgment  of 
divorce  or  other  legal  process,  and  no  pardon 
granted  to  the  party  so  sentenced  shall  restore 
such  party  to  his  or  her  conjugal  rights,"  is 
not  a  legislative  divorce  or  special  law  prohib- 
ited by  the  constitution  of  that  state.  "  This 
statute,"  the  court  said,  "  does  not  grant  a  di- 
vorce to  any  one,  either  absolutely  or  condi- 
tionally," but  provides  that  "  the  termination 
of  the  matrimonial  status  is  unconditional,  for 
the  reason  that  the  party  against  whom  it  has 
been  pronounced  is  no  longer  capable  of  per- 
forming the  duties,  public  and  domestic,  of  the 
matrimonial  relation.  The  dissolution  of  the 
marriage  is  consequent  upon  the  sentence,  and 
results  from  the  operation  of  a  general  law, 
acting  uniformly  and  affecting  alike  all  per- 
sons under  the  conditions  specified  in  the  stat- 
ute, and  not  by  special  grant  or  in  a  oarticular 
instance."    State  v.  Duket,  90  Wis.  272. 

3.  Special  Act  Authorizing  a  Court  to  Grant  Di- 
vorce.—  In  Teft  V.  Teft,  3  Mich.  67,  the  hus- 
band procured  a  divorce  under  a  special  act  of 
the  legislature  authorizing  a  certain  court  to 
grant  him  a  divorce  provided  it  should  be 
made  to  appear  satisfactorily  that  the  wife  was 
incurably  insane.  This  was  not  a  cause  for 
divorce  by  the  general  laws  of  the  state.  It 
was  held  that  such  act  was  unconstitutional  as 
a  special  law,  and  was  in  effect  a  legislative  di- 
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vorce  prohibited  by  art.  12,  §  5  of  the  state  con- 
stitution, providing  that  "  divorces  shall  not  be 
granted  by  the  legislature;  but  the  legislature 
may  by  law  authorize  the  higher  courts  to  grant 
them  under  such  restrictions  as  they  may 
deem  expedient." 

A  divorce  granted  under  a  special  act 
authorizing  the  Supreme  Judicial  Court  of 
Maine  to  grant  a  divorce,  in  its  discretion,  to 
certain  parties,  without  fixing  any  cause,  is  a 
special  law  and  therefore  void,  although  the 
legislature  at  that  time  had  power  to  grant  a 
legislative  divorce  for  causes  over  which  the 
courts  had  no  jurisdiction.  Simonds  v.  Sim- 
onds, 103  Mass.  572,  4  Am.  Rep.  576. 

4.  Act  Impairing  Obligation  of  Contracts.  —  A 
legislative  divorce  is  not  void  as  impairing  the 
obligation  of  contracts,  as  mariiage  is  a  civil 
status  and  not  a  contract.  The  marriage  re- 
lation is  a  legal  status  subject  to  the  power  of 
the  state  to  modify  or  dissolve  it.  Maynard  v. 
Hill,  125  U.  S.  190;  Maguire  v.  Maguire.  7 
Dana  (Ky.)  184;  Adams  v.  Palmer,  51  Me. 
481;  Cabeli  V.  Cabell,  i  Mete.  (Ky.)  319;  Hull 
V.  Hull,  2  Strobh.  Eq.  (S.  Car.)  174;  Noel  v. 
Ewing,  9  Ind.  37;  Cronise  v.  Cronise,  54  Pa. 
St.  255.  See  contrn.  Ponder  -'.  Graham,  4  Fla.  23. 

6.  Besidence  Immediately  Preceding  the  Com- 
mencement of  the  Action.  —  "Where  the  statute 
requires  a  residence  immediately  preceding 
the  application  for  divorce,  such  fact  must  be 
alleged  and  proved  to  the  satisfaction  of  the 
court.  Wood  V.  Wood,  59  Ark.  441;  Coult- 
hurst  -■.  Coulthurst,  58  Cal.  239;  Bennett  v. 
Bennett,  28  Cal.  600;  Gredler  v.  Gredler,  36 
Fla.  372;  Burns  v.  Burns,  13  Fla.  ^6g;  Poison 
V.  Poison,  148  Ind.  310;  Gant  v.  G-ant,  49  Mo. 
App.  3;  Collins  V.  Collins,  53  Mo.  App.  470; 
Smith  V.  Smith,  48  Mo.  App.  612;  Irwin  v. 
Irwin,  3  Okla.  186;  Hayniond  v.  Haymond, 
74  Tex.  414. 

Temporary  Absence  Immediately  Before  Com- 
mencing Suit.  —  A  wife  was  forced  by  circum- 
stances to  leave  her  home  in  Tennessee  and 
reside  with  relatives  in  Virginia  until  she 
could  secure  support  in  the  former  state,  to 
which  she  at  all  times  intended  to  return. 
She  returned  to  the  state  some  time  after  her 
petition  was  filed.  It  was  held  that  she  was 
entitled  to  a  divorce,  although  the  statute  pro- 
vided that  no  person  should  be  entitled  to  a 
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The  Object  of  These  Statutes  is  to  prevent  citizens  of  other  states  from  seeking 
•divorce  in  a  state  where  they  have  no  residence  or  domicil.* 

Continuous  Residence — Statutory  Period.  —  Such  residence  must  be  continuous* 
and  for  the  full  period  required.^ 

Absence  Without  Change  of  Domicil.  —  But  temporary  absence  or  visits  will  not 
break  the  continuity  of  such  residence  if  the  party  has  no  intention  of  chang- 
ing his  domicil.* 

2.  Residence  and  Domicil  Distinguished.  —  The  distinction  between  residence 
and  domicil  is  to  be  made  in  suits  for  divorce  as  well  as  in  other  cases,* 


divorce  "  who  is  not  a  citizen  of  this  state, 
and  who  has  not  resided  therein  at  least  one 
whole  year  previous  to  filing  his  or  her  peti- 
tion." "  In  the  language  of  the  act,"  it  was 
said,  "  she  had  resided  in  the  state  one  whole 
year  before  filing  the  petition,  and  against  a 
citizen  we  will  not,  unnecessarily,  make  that 
year  next  before  filing  the  complaint.  The 
spirit  of  the  act  is  that  those  not  citizens  of 
the  state  shall  not  be  privileged  to  claim 
benefit  from  it.  It  is  only  intended  for  those 
who  are  such."  Fickle  v.  Fickle,  5  Yerg. 
(Tenn.)  203. 

Under  a  statute  requiring  that  the  applicant 
shall  have  "  resided  within  the  district  for  two 
years  next  preceding  the  application,"  a  di- 
vorce may  be  granted  although  the  applicant 
was,  at  the  time  of  filing  the  petition,  tempora- 
rily residing  with  relatives  in  another  state 
pending  the  suit  for  divorce,  but  intended  to 
return  to  her  home,  which  she  left  in  charge  of 
her  servants.  The  word  "  resided  "  means 
"  domiciled."  Bradstreet  7f.  Bradstreet,  18  D. 
C.  229. 

1.  Williams  v.  Williams,  3  R.  I.  185;  Perzel 
V.  Perzel,  91  Ky.  634;  Fickle  v.  Fickle,  5  Yerg 
(Tenn.)  203;  Chase  v.  Chase,  6  Gray  (Mass.) 
157;    Winship  -■.  Winship,  16  N.  J.  Eq.  107; 
Hitchins      llilchins,  41  111.  .'\pp.  82. 

2.  Residence  Must  Be  Continuous.  —  McShane 
V.  McShane,  45  \.  J.  Eq.  341;  Coddington  v. 
Coddingion,  20  N.  J.  Eq.  263.  But  compare 
Morehouse  v.  Morehouse,  (Conn.  1898)  39  Atl. 
Rep.  516. 

Under  a  statute  requiring  proof  of  a  resi- 
dence, in  a  suit  for  divorce  for  desertion,  "  for 
the  term  of  three  years,  during  which  such  de- 
sertion shall  have  continued,"  a  divorce  will 
be  refused  where  the  plaintiff  resided  a  portion 
of  the  time  in  another  slate.  Sanders  v. 
Sanders,  29  X.  J.  Eq.  410. 

3.  Eesidence  for  Full  Statutory  Period.  —  Wood 
7'. Wood,  54  .Ark.  172;  llaymond  t.  Ilaymond, 
74  Tex.  414:  .\(iams  7  .  Adams,  154  Mass.  290; 
GredltT  r\  (ircdi'-r.  ^C.  Fla.  372. 

Divorce  Obtained  Without  Residence  for  the 
Full  Statutory  Period.  —  The  fact  that  a  hus- 
band goes  lo  another  state  and  obtains  a  di- 
vorce there  without  having  resided  for  the 
full  statutory  period  does  not  render  the  di- 
vorce void  if  the  husband  actually  acquired  a 
domicil  in  such  state.  Kern  v.  Field,  (Minn. 
1897)  71  N.  W.  Rep.  303. 

If  the  lack  of  residence  for  the  statutory 
period  does  not  appear  in  the  record  the  judg- 
ment is  not  void.  McNeil  v.  McNeil,  78  Fed. 
Rep.  834. 

4.  Temporary  Absence.  —  Fickle  v.  Fickle,  5 
Verg.  (  Teiui.)  203;  Bradstreet  v.  Bradstreet, 
l8  D.  C.  229. 


Absence  During  Statutory  Period  of  Residence. 

—  A  plaintiff  removed  to  Illinois  with  [he  in- 
tention of  becoming  a  resident  of  the  state. 
He  found  no  permanent  employment  and  was 
absent  a  considerable  portion  of  the  time  on 
visits  to  his  former  home  with  his  parents, 
where  his  services  were  needed.  His  suit  fof 
divorce  was  brought  soon  after  the  required 
two  years'  residence  was  complete  and  his 
cause  of  action  accrued.  "  The  conviction 
is  forced  upon  us,"  said  the  appellate  court, 
"  from  a  consideration  of  all  these  circum- 
stances, that  he  is  a  mere  sojourner  here  till 
his  divorce  might  be  obtained."  The  bill  was 
dismissed  for  want  of  jurisdiction.  Albee  v. 
Albee,  43  111.  App.  370. 

In  the  Supreme  Court  it  was  held  that  the 
testimony  of  the  plaintiff  as  to  his  residence 
and  intent  was  not  overcome  by  the  circum- 
stances related,  and  in  the  absence  of  direct 
evidence  to  the  contrary,  it  would  be  pre- 
sumed that  he  acquired  a  domicil.  Albee  v. 
Albee,  141  111.  550. 

5.  Distinction  Between  Residence  and  Domicil. 

—  Where  the  divorce  statute  requires  "  a  resi- 
dence in  this  state  for  one  year  next  before 
the  commencement  of  the  action,"  it  is  held 
that  an  actual  residence  is  required  and  not  a 
mere  legal  residence.  "  There  is  a  broad  dis- 
tinction," it  was  said,  "  between  a  legal  and 
actual  residence.  A  legal  residence  (domicil) 
cannot,  in  the  nature  of  things,  co-exist  in  the 
same  person  in  two  states  or  countiies.  He 
must  have  a  legal  residence  somewhere.  He 
cannot  be  a  cosmopolitan.  The  succession  to 
movable  property,  whether  testamentary  or  in 
case  of  intestacy,  except  as  regulated  by  stat- 
ute; the  jurisdiction  of  the  probate  of  wills; 
the  right  to  vote;  the  liability  to  poll  tax  and 
to  military  duty  and  other  things,  all  depend 
upon  the  party's  legal  residence  or  domicil.  For 
these  purposes  he  must  have  a  legal  re!;idencc. 
The  law  will,  from  fads  and  circumstances, 
fix  a  legal  residence  for  him,  unless  he  vt  lun- 
tarily  fixes  it  himself.  His  legal  residence 
consists  of  fact  and  intention;  both  must  con- 
cur; and  when  his  legal  residence  Is  once 
fixed,  it  requires  both  fact  and  intention  to 
change  it.  As  contradistinguished  from  his 
legal  residence,  he  may  have  an  actual  resi- 
dence in  another  stale  or  country.  He  may 
abide  in  the  latter  without  surrendering  his 
legal  residence  in  tiie  former,  provided  he  so 
intends.  His  legal  residence,  for  the  purposes 
above  indicated,  may  be  merely  ideal,  but  his 
actual  residence  must  be  subsianiivc.  He 
may  not  actually  abide  at  his  legal  residence  at 
all;  but  his  actual  residence  must  be  his  abid- 
ing place.  *  *  According  t(.  these  views, 
we   think    that   the    residence    required  by 
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Both  Bequired.  —  111  interpreting  the  divorce  statutes  it  is  held  that  they 
require  both  an  actual  residence  and  also  a  residence  under  such  circumstances 
as  to  constitute  a  domicil.*  The  residence  for  a  certain  time  is  required  by 
the  statutes,  and  a  residence  under  such  circumstances  as  to  constitute  a  domi- 
cil is  required  by  the  general  law,  either  interstate  or  international,  since 
domicil  is  necessary  to  confer  jiirisdiction  over  the  status  of  the  parties,  and  a 
divorce  without  a  domicil  in  the  state  would  be  void.* 

3.  Mere  Residence  Insufficient.  —  The  fact  that  the  plaintiff  has  resided  in 
the  state  for  the  period  required  by  the  statute  is  not  sufficient  if  his  residence 
is  merely  temporary  or  he  intends  to  return  after  obtaining  a  divorce.* 

statutes  Bequire  Not  Only  Besidence  but  Domicil.  —  Such  statutory  terms  as  "resident 
of  the  state;"  *  "actual  resident;"  "actual  bona  fide  inhabitant;"®  "actual 
resident  in  good  faith;  "  where  the  parties  "shall  have  resided  in  the  state;"  * 
"inhabitants  of  the  state;"*  "lived  together  as  husband  and  wife"  in  the 
state,*'*  require  proof  of  a  domicil  in  the  state  as  distinguished  from  mere 
residence. 


*  *  *  the  code  means  that  of  an  actual 
residence;  and  that  a  mere  legal  residence  in 
this  state,  with  an  actual  residence  out  of  the 
state,  is  not  sufficient  to  entitle  the  appellant 
to  maintain  his  action."  Tipton  v.  Tipton,  87 
Ky.  243.    See  the  title  Domicil. 

1.  Both  Besidence  and  Domicil  Bequired.  — 
Dutcher  v.  Dutcher,  39  Wis.  651;  Tipton  v. 
Tipton,  87  Ky.  243;  Hopkins  v.  liopkins,  35 
N.  H.  474;  Schonwald  v.  Schonwald,  2  Jones 
Eq.  (55  N.  Car.)  367;  Wood  v.  Wood,  54  Ark. 
172;  Jenness  v.  Jenness,  24  Ind.  355,  87  Am. 
Dec.  335;  Kruse  v.  Kruse,  25  IVIo.  68;  Pate  v. 
Pate,  6  Mo.  App.  49.  See  also  infra,  Aleve 
Residence  Insufficient,  and  Domicil  Without 
Actual  Residence  Insufficient. 

2.  Briggs  V.  Briggs,  5  Prob.  Div.  163;  Dick- 
inson -J.  Dickinson,  167  Mass.  474;  Van 
Fossen  v.  State,  37  Ohio  St.  317,  41  Am.  Rep. 
507- 

Divorce  Without  Domicil  in  the  State  Is  Void. 

—  Divorces  granted  in  Utah  to  parties  domi- 
ciled elsewhere,  under  a  statute  authorizing 
divorces  "  whenever  the  applicant  was  or  de- 
sired to  become  a  resident  of  the  state,"  are 
void  for  want  of  jurisdiction.  State  v.  Fleak, 
54  Iowa  429;  People  v.  Smith,  13  Hun  (N.  Y.) 
414;  Hood  V.  State,  56  Ind.  263,  26  Am.  Rep. 
21;  Davis  V.  Com.,  13  Bush  (Ky.)  318;  State  v. 
Armington,  25  Minn.  29;  Litowich  v.  Lito- 
wich,  ig  Kan.  451,  27  Am.  Rep.  145;  Hardy  v. 
Smith,  136  Mass.  328;  Folger  v.  Columbian 
Ins.  Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Smith 
V.  Smith,  ig  Neb.  706. 

3.  Besidence  Without  Domicil  Insufficient.  — 
Briggs  V.  Briggs,  5  Prob.  Div.  163;  Way  v.  Way, 
64  111  406;  Whitcomb  v.  Whitcomb,  46  Iowa 
437;  Neff  z/.  Beauchamp,  74  Iowa  g2;  Brown  z/. 
Brown,  14  N.  J.  Eq.  78;  Winship  v.  Winship, 
16  N.  J.  Eq.  107;  Jackson  v.  Jackson,  i  Johns. 
(N.  Y.)  424;  Campbell  v.  Campbell,  90  Hun 
(N.  Y.)233;  Reed  v.  Reed,  52  Mich.  117,  50 Am. 
Rep.  247;  Com.  v.  Kendall,  162  Mass.  221; 
Fansler  J  Fansler,  103  Mass.  577,  note;  Chase 
V.  Chase,  6  Gray  (Mass.)  157;  Beach  v.  Beach, 
4  Okla.  359. 

Where  the  husband  and  wife  have  lived  in 
the  state  only  when  on  visits  or  while  travel- 
ing, a  divorce  cannot  be  granted  as  they  are 
not  citizens  of  the  state.  The  statute  prohib- 
iting a  divorce  where  the  parties  have  never 
"  lived  together  as  husband  and  wife  "  in  the 


state  requires  proof  of  a  domicil  in  the  state' 
Calef  V.  Calef,  54  Me.  365. 

The  parties  removed  to  Massachusetts  for 
the  purpose  of  obtaining  employment  and  re- 
sided there  for  a  time,  but  the  husband  left 
the  state  in  about  six  weeks,  the  wife  remain- 
ing because  he  was  unable  to  pay  her  traveling 
expenses.  It  was  held  that  they  had  not  lived 
as  husband  and  wife  in  the  state,  and  that  "the 
true  interpretation  of  this  provision  is,  that 
they  must  have  had  a  domicil  here,  and  not 
merely  lived  together  as  travelers  passing 
through  the  state,  or  as  visitors  for  a  purpose 
that  is  merely  temporary,  or  not  with  intent  to 
acquire  a  domicil.  The  remedy  is  intended 
to  i)e  for  the  benefit  of  our  own  citizens,  and 
not  to  enable  the  court  to  dissolve  marital  re- 
lations existing  between  citizens  of  other 
states,  neither  of  whom  has  ever  had  a  domi- 
cil here."    Ross  v.  Ross,  103  Mass.  575. 

4.  "  Besident  of  the  State."  —  Smith  v.  Smith, 
4  Greene  (Iowa)  266;  Hinds  v.  Hinds,  i  Iowa 
36;  Whitcomb  v.  Whitcomb,  46  Iowa  437. 

"  Besidence "  in  the  State,  as  used  in  the 
North  Dakota  Rev.  Code,  §  2755,  requiring 
ninety  days'  residence  before  an  action  for 
divorce  can  be  instituted,  should  be  construed 
as  though  it  were  "domicil."  Smith  f.  Smith, 
(N.  Dak.  1898;  75  N.  W.  Rep.  783. 

5.  "  Actual  Besident."  —  Tipton  v.  Tipton.  87 
Ky.  243;  Perzel  v.  Perzel,  gi  Ky.  634. 

6.  "  Actual  Bona  Fide  Inhabitant."  —  Dickin- 
son r'.  Dickinson,  167  Mass.  474;  Haymond  v. 
Haymond,  74  Tex.  414. 

7.  "  Actual  Besident  in  Good  Faith."  —  Car- 
penter V.  Carpenter,  30  Kan.  712,  46  Am.  Rep 
108:  Beach  v.  Beach,  4  Okla.  359. 

8.  "  Shall  Have  Besided  in  the  State."  —  Hall 
V.  Hall,  25  Wis.  600;  Bradstreet  v.  Bradstreet, 
18  D.  C.  229;  Richards  v.  Richards,  19  D.  C. 
431;  Fickle  V.  Fickle,  5  Yerg.  (Tenn.)  203; 
Chapman  v.  Chapman,  129  111.  386. 

9.  "  Inhabitants  of  the  State."  —  Sanders  v. 
Sanders,  29  X.  J  Eq.  410;  Coddington  v.  Cod- 
dington,  20  N.  J.  Eq.  263;  Yates  v.  Yates,  13 
N.  J.  Eq.  2S0. 

10.  "  Lived  Together  as  Husband  and  Wife  "  in 
the  State.  —  Calef  v.  Calef,  54  Me.  365:  Shaw 

Shaw,  98  Mass.  1 58;  Ross  Ross,  103 
Mass.  575;  Fansler  v.  Fansler,  103  Mass.  577, 
note;  Franklin  v.  Franklin,  154  Mass.  515,  26 
Am.  St.  Rep.  266. 
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DIVORCE. 


Residence  for  Obtaining  Divorce. 


4.  Domicil  Without  Actual  Residence  Insufl5.cient.  —  A  mere  constructive 
residence  shown  by  locating  in  a  state  and  going  away  with  the  intent  to 
return  to  such  new  domicil  is  not  sufficient.* 

Actual  Residence  Required  of  Wife.  —  Although  the  domicil  of  the  wife  follows 
that  of  her  husband  the  statutes  require  an  actual  residence  on  her  part.  Her 
constructive  domicil  in  the  state  where  the  husband  resides  is  not  sufficient  to 
give  the  court  jurisdiction.* 

5.  Residence  for  Purpose  of  Obtaining  Divorce.  —  A  mere  temporary  residence 
for  the  statutory  period  is  not  sufficient  where  the  residence  is  established  with 
the  intent  of  obtaining  a  divorce  and  returning  to  the  original  domicil  and 
thus  avoiding  the  laws  of  the  state  where  the  plaintiff's  domicil  remains. 


1.  Mere  Domicil  Insufficient.  —  McShane  v. 
McShane,  45  N.  J.  Kq.  341;  VVinship  v.  Win- 
ship,  16  N.  J.  Eq.  107. 

A  plaintiff  removed  from  Pennsylvania  to  a 
town  in  Wisconsin,  where  he  engaged  a  room 
in  a  hotel,  intending  to  reside  there.  He  had  no 
business  there  and  was  only  a  transient  visitor 
when  not  engaged  elsewhere.  It  was  held 
that  he  did  not  acquire  a  residence,  as  the  in- 
tent and  fact  must  concur.  Hall  v.  Hall,  25 
Wis.  600. 

A  mere  intention  to  return  to  a  native  state 
and  the  failure  to  vote  elsewhere  will  not  prove 
a  residence  in  such  state  where  the  plaintiff 
has  married  and  for  several  years  resided  else- 
where. Firth-'.  Firth,  50  N.  J.  Eq.  137;  Brad- 
street  V.  Bradstreet,  18  D.  C.  229;  Straight  v. 
Straight,  3  MacArthur  (D.  C.)  415. 

Intent  to  Return  —  Absence  in  Another  State.  — 
A  wife  deserted  in  Missouri  returned  to  her 
father  and  lived  with  him  while  he  resided  in 
that  state,  and  on  his  removal  to  Kentucky 
she  followed  him  and  resided  there  until  she 
commenced  her  suit  for  divorce.  It  appeared 
that  the  husband  left  the  state  and  went  to 
California.  It  was  held  that  the  wife  was  not, 
while  absent,  a  resident  of  Missouri,  although 
she  intended  to  return.  Cruse  v.  Cruse,  25 
Mo.  63. 

A  plaintiff  testified  that  one  object  in  locat- 
ing in  Oklahoma  was  to  procure  a.  divorce; 
that  he  occupied  a  furnished  room  for  several 
months,  but  was  absent  for  a  part  of  the  time 
on  business.  It  appeared  that  he  was  a  law- 
yer having  a  library  and  a  lucrative  practice 
in  New  York  city,  and  that  he  had  no  busi- 
ness, relatives,  or  acquaintances  in  the  terri- 
tory, and  made  no  investments  or  attempts  to 
establish  himself  at  his  new  residence.  He 
brought  no  property  with  him  except  such 
personal  effects  as  were  necessary  to  one 
traveling  from  place  to  place.  It  was  held 
that  he  was  not  "  an  actual  resident  in  good 
faith,  of  the  territory  for  ninety  days,"  and 
that  the  suit  must  be  dismissed  for  want  of 
jurisdiction.    Fieach  i>.  Beach,  4  Okla.  359. 

2.  Actual  Residence  by  Wife  Necessary.  — 
Schonwald  r.  Schonwald,  2  Jones  Eq.  (55  N. 
Car.)  367;  Fate  v.  Pate,  6  Mo.  App.  49; 
Dutcher  v.  Dutcher,  39  Wis.  651;  Wood  ~>. 
Wood,  54  Ark.  172;  Yates  v.  Yates.  13  N.  J. 
Eq.  280;  Smith  v.  Smith,  43  La.  Ann.  1140; 
Hopkins  v.  Hopkins,  35  N.  H.  474;  Richards 
7'.  Richards,  19  D.  C.  431,  overruling  Smith  v. 
Smith,  4  Mackey  (D.  C.)  255. 

The  Mew  York  Civil  Code,  §  1763  provid- 
ing that  an  action  for  a  separation  may  be 
maintained  "  where  both  parties  are  residents 


of  the  state  when  the  action  is  commenced," 
requires  an  actual  and  not  a  theoretic  resi- 
dence. The  constructive  domicil  of  the  wife 
because  her  husband  is  a  resident  of  the  state 
is  insufficient.  Hews  v.  Hews,  61  Hun  (N.  Y.) 
625,  16  K.  Y.  Supp.  119. 

3.  Residence  for  Purpose  of  Procuring  Divorce. 
—  Dunham  v.  Dunham,  162  111.  5S9,  affinitiiii^ 
57  111.  App.  475;  Hinds  v.  Hinds,  i  Iowa  36; 
Smith  V.  Smith,  4  Greene  (Iowa)  266;  Neff  v. 
Beauchamp,  74  Iowa  92;  Whitcomb  v.  Whit- 
comb,  46  Iowa  437:  Jackson  v.  Jackson,  i 
Johns.  (N.  Y.)  424;  Brown  v.  Brown,  14  N.  J. 
Eq.  78;  Hanover  v.  Turner,  14  Mass.  227,  7 
Am.  Dec.  203;  Barber  v.  Root,  10  Mass.  260; 
Way  V.  Way,  64  111.  406;  Albee  v.  Albee,  141 
111.  550;  Beach  v.  Beach,  4  Okla.  359;  Dun- 
ham V.  Dunham,  57  111.  App.  475,  affirmed  in 
162  111.  589;  Com.  V.  Ainsworth,  6  Pa.  Dist. 
Rep.  707,  28  Pittsb.  Leg.  J.  (N.  S.)  146;  Gregory 
V.  Gregory,  76  Me.  535;  Smith  v.  Smith,  (\. 
Dak.  189S)  75  N.  W.  Rep.  7S3. 

Prompt  Application  for  Divorce  Arouses  Stispi- 
cion.  —  Where  a  husband  abandons  his  wife 
and  removes  into  another  state,  and  there  ap- 
plies for  divorce  as  soon  as  the  law  permits 
him,  such  conduct  creates  the  presumption 
that  his  residence  is  for  the  purpose  of  obtain- 
ing a  divorce.  Dickinson  Dickinson,  167 
Mass.  474;  Lyon  t>.  Lyon,  2  Gray  (Mass.)  367; 
Chase  v.  Chase,  6  Gray  (Mass.)  162;  Smith  v. 
Smith,  13  Gray  (Mass.)  209;  Albee  v.  Albee,  141 
111.  550,  reversin;^  43  111.  App.  370. 

Where  parties  married  in  England  and 
domiciled  thpre,  go  to  Scotland  for  the  purpose 
of  obtaining  a  divorce  from  the  bonds  of  mat- 
rimony on  the  ground  of  adultery  (which  was 
oniy  a  cause  for  divorce  a  iiieiisa  in  England), 
the  divorce  granted  by  the  Scotch  court  is  void 
for  want  of  jurisdiction.  Shaw  v.  Gould,  L. 
R.  3  H.  L.  55.  See  also  Dolphin  v.  Robins,  7 
II.  L.  Cas.  390. 

Divorce  Obtained  in  Another  State  —  Massa- 
chusetts Statute.  —  Sec.  41,  c.  146,  Pub.  Stat. 
1882,  declares  that  "  when  an  inhabitant  of 
this  commonwealth  goes  into  another  stale  or 
country  to  obtain  a  divorce  for  a  cause  which 
occurred  here  while  the  parties  resided  here, 
or  for  a  cause  which  would  not  authorize  a  di- 
vorce by  the  laws  of  this  commonwealth,  a 
divorce  so  obtained  shall  be  of  no  force  or 
effect  in  this  commonwealth."  Sewall  v.  Sew- 
all,  122  Mass.  156,  23  Am.  Rep.  299;  Lyon  v. 
Lyon,  2  Gray  (Mass.)  369;  Clark  v.  Clark, 
6  Cush.  (Mass.)  385;  Smith  v.  Smith,  13  Gray 
(Mass.)  209;  Shannon  7'.  Shannon,  4  Allen 
(Mass.)  134;  Hardy  7/.  Smith,  136  Mass.  328; 
Loker  xi.  Gerald,  157  Mass.  42,  34  Am.  St.  Rep. 
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But  if  the  plaintiff  came  to  the  state  with  the  intention  of  permanently  residing 
there  it  is  immaterial  that  he  was  attracted  to  that  location  by  the  liberal 
divorce  laws  of  the  state.' 

6.  Domicil  of  Wife  —  Unity  of  Domicil.  —  The  domicil  of  the  wife  ordinarilj^ 
follows  that  of  the  husband  *  and  remains  the  same  as  his  whether  or  not  she 
in  fact  follows  him,-'  as  the  husband  has  the  right  to  fix  the  matrimonial  home 
and  she  is  guilty  of  desertion  if  she  refuses  to  follow  him.* 

Separate  Domicil  After  Cause  for  Divorce.  —  But  there  are  exceptions  to  this  general 
rule.  The  wife  may  acquire  a  separate  domicil  where  she  is  justified  in  leav- 
ing her  husband  by  his  misconduct  amounting  to  a  cause  for  divorce.*  In 


252;  Burlen  v.  Shannon,  115  Mass.  438;  Com. 
V.  Kendall,  162  Mass.  221. 

Where  the  husband  obtained  a  divorce  in 
Maine  for  misconduct  not  constituting  a  cause 
for  divorce  in  Massachusetts  the  decree  was 
held  void  in  the  latter  state  although  the  wife 
appeared  and  contested  the  suit  on  the  merits. 
Chase      Chase,  6  Gray  (Mass.)  157. 

1.  Intention  of  Permanently  Residing  in  State  — 
But  Main  Purpose  to  Obtain  Divorce.  —  Dunham 
V.  Dunham,  162  111.  589,  affirming  57  111.  App. 
475- 

In  Colburn  v.  Colburn,  70  Mich.  647,  it  ap- 
peared that  the  plaintiff  removed  from  New 
York  to  Michigan  with  the  intent  to  become  a 
resident  of  Michigan,  but  that  his  main  pur- 
pose in  choosing  Michigan  as  a  home  was  to 
procure  a  divorce  from  his  wife  on  the  ground 
of  desertion,  which  was  not  a  cause  for  a  di- 
vorce in  New  York.  It  was  held  that  he  had 
established  a  domicil  in  Michigan  and  vi^as  en- 
titled to  a  divorce.  The  court  said:  "  It  is 
entirely  immaterial  what  motives  influenced 
him  in  coming  here.  And,  certainly,  the  fact 
that  he  moved  here  because  he  was  suited 
with  our  laws,  or  wished  to  receive  the  benefit 
of  them,  should  not  be  used  against  him  to 
debar  him  of  his  rights  under  those  laws. 
■*  *  *  He  is  entitled  to  the  equal  benefit  and 
privilege  of  the  laws  with  those  who  were  born 
here,  or  who  removed  here  without  thought 
or  understanding  of  our  laws.  *  *  *  If  he 
did  not  falsely  assume  to  become  a  resident  in 
order  to  get  a  divorce,  with  the  intent  of  leav- 
ing the  state  after  his  purpose  was  accom- 
plished, the  reasons  why  he  came  here  can 
have  no  bearing  upon  his  rights  as  a  citizen  of 
this  state." 

In  Fosdick  v.  Fosdick,  15  R.  I.  130,  the  wife 
applied  for  a  divorce  on  the  ground  of  extreme 
cruelty,  and  it  was  objected  that  she  came  to 
the  state  for  the  purpose  of  obtaining  a  di- 
vorce, but  the  court  said:  "  The  fact  that  the 
liberal  divorce  law  of  this  state  was  one  of  the 
inducements  which  led  the  petitioner  to  come 
here  is  certainly  calculated  to  awaken  suspi- 
cion ;  but  nevertheless  it  does  not  make  her  any 
the  less  a  domiciled  inhabitant  of  the  state,  if 
she  came  here  boyia  fide  for  the  purpose  of 
making  the  state  her  permanent  home,  and 
not  simply  to  get  a  divorce  and  then  return 
again  to  her  former  home  in  New  York." 

2.  Wife's  Domicil  Ordinarily  That  of  Husband. — 
Greene  v.  Greene,  11  Pick.  (Mass.)  410;  Ben- 
nett V.  Bennett,  Deady  (U.  S.)  305;  Hair  v. 
Hair,  10  Rich.  Eq.  (S.  Car.)  163;  Hairston  v. 
Hairston,  27  Miss.  722,  61  Am.  Dec.  530; 
Williams  v.  Saunders,  5  Coldw.  (Tenn.)  79; 
Dorsey  v.  Dorsey,  7  Watts  (Pa.)  349,  32  Am. 
Dec.  767.    See  the  title  Domicil. 
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3.  Hunt  V.  Hunt,  72  N.  Y.  242,  28  Am.  Rep. 
129;  Maguire  v.  Maguire,  7  Dana  (Ky.)  181; 
Hood  V.  Hood,  11  Allen  (Mass.)  196,  87  Am. 
Dec.  709;  Burlen  v.  Shannon,  115  Mass.  438; 
Loker  v.  Gerald,  157  Mass.  42,  34  Am.  St. 
Rep.  252;  Davis  v.  Davis,  30  111.  180;  Cox  v. 
Cox,  19  Ohio  St.  502,  2  Am.  Rep.  415;  Sander- 
son V.  Ralston,  20  La.  Ann.  312. 

The  Fact  that  the  Parties  Have  Separated  by 
Agreement  does  not  enable  the  wife  to  acquire 
a  separate  domicil.  Dolphin  v.  Robins,  7  H. 
L.  Cas.  390:  Warrender  v.  Warrender,  2  CI.  & 
F.  488. 

4.  Sice:  infra.  Causes  for  Divorce  —  Desertion. 

5.  Wife  Having  a  Cause  for  Divorce  May 
Acquire  a  Separate  Domicil  —  United  States.  — 
Cheever  v.  Wilson,  9  Wall.  (U.  S.)  124; 
Shanks  v.  Dupont,  3  Pet.  (U.  S.)  242. 

Alabama.  —  Harrison  v.  Harrison,  19  Ala. 
499;  Hanberry  v.  Hanberry,  29  Ala.  719; 
Turner  v.  Turner,  44  Ala.  437. 

California.  —  Moffatt  v.  Moffatt,  5  Cal. 
281. 

Connectieut.  —  Sawtell  z/.  Sawtell,  17  Conn. 
284. 

District  of  Columbia.  —  Richards  v.  Rich- 
ards, 19  D.  C.  431;  Smith  v.  Smith,  4  Mackey 
(D.  0255. 

Georgia.  —  Gilmer  z\  Gilmer,  32  Ga.  685. 

Illinois.  —  Bowman  Bowman,  24  111.  App. 
165;  Hill  V.  Hill,  63  111.  App.  366,  affirmed  ibb 
111.  54;  Lazovert  v.  Lazovert,  14  111.  App.  653; 
Derby  v.  Derby,  14  111.  App.  645. 

Kansas.  —  Johnson  v.  Johnson,  57  Kan.  343; 
Dunn  V.  Dunn,  (Kan.  1898)  52  Pac.  Rep.  69. 

Kentucky.  —  Hall  v.  Hall,  (Ky.  1897)  43  S. 
W.  Rep.  429. 

Indiana.  —  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 
407,  21  Am.  Dec.  743. 

louisiana.  —  Smith  v.  Smith,  43  La.  Ann. 
1 140,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(ist.  ed.)  756;  Hyman  v.  Schlenker,  44  La. 
Ann.  108. 

Maine.  —  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549. 

Massachusetts.  —  Brett  v.  Brett,  5  Met. 
(Mass.)  233;  Shaw  v.  Shaw,  98  Mass.  158; 
Harteau  v.  Harteau,  14  Pick.  (Mass.)  i8i,  25 
Am.  Dec.  372;  Burtis  v.  Burtis,  161  Mass.  508, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.) 
755.  756. 

Mississippi .  —  Suter      Suter,  72  Miss.  345. 

N'ew  York.  —  Hunt  v.  Hunt,  72  N.  Y.  243, 
28  Am.  Rep.  129;  O'Dea  v.  O'Dea,  loi  N.  Y. 
23  (but  see  contra  in  dissenting  opinion); 
Atherton  v.  Atherton,  82  Hun  (N.  Y.)  179, 
affirmed  I'i'i  N.  Y.  129. 

North  Carolina.  —  Smith  v.  Morehead,  6 
Jones  Eq.  (59  N.  Car.)  360;  Arrington  v. 
Arrington,  102  N.  Car.  491. 
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such  case  the  right  to  a  divorce  of  necessity  gives  her  a  right  to  acquire  a 
separate  domicil,*  and  the  fiction  of  the  unity  of  husband  and  wife  is  not 
applicable.^ 

Domicil  After  Desertion.  —  Thus  the  domicil  of  a  deserted  wife  does  not  follow 
that  of  her  nonresident  husband,  nor  does  her  domicil  remain  where  the 
desertion  occurred,  but  she  may  remove  to  another  state  and  acquire  a  new 
domicil.' 

Domicil  After  Decree  a  Mensa.  —  The  wife  may  acquire  a  separate  domicil  after 
a  decree  a  mensa,  as  such  decree  authorizes  the  parties  to  live  apart.* 


Pennsylvania.  —  Colvin  v.  Reed,  55  Pa.  St. 
375;  Hollister  v.  Hollister,  6  Pa.  St.  449. 

Fhode  Island.  —  White  v.  White,  18  R.  1. 
292. 

Tennessee.  —  Fickle  v.  Fickle,  5  Yerg. 
(Tenn.)  203. 

Texas.  —  Hare  v.  Hare,  10  Tex.  355;  Shreck 
V.  Shreck,  32  Tex.  579,  5  Am.  Rep.  251;  Jones 
V.  Jones,  60  Tex.  451. 

Wisconsin.  —  Shafer  v.  Bushnell,  24  Wis. 
372;  Cook  V.  Cook,  56  Wis.  195,  43  Am.  Rep. 
706. 

1.  Right  to  Divorce  Gives  Eight  to  Separate 
Domicil. —  The  wife  has  a  right  to  acquire  a 
separate  domicil  where  the  separation  is 
caused  by  the  husband's  misconduct.  In 
Shaw  V.  Shaw,  98  Mass.  158,  the  parties  left 
Massachusetts  to  go  to  Colorado,  and  the  wife 
was  compelled  to  leave  the  husband  at  Phil- 
adelphia on  account  of  his  cruelty.  She  re- 
turned to  Massachusetts.  It  was  held  that 
"  after  the  delictum  was  committed  by  the 
husband  which  caused  the  wife  to  separate 
herself  from  him  and  justified  her  in  doing  so, 
no  subsequently  acquired  domicil  of  his  could 
draw  after  it  hers,  and  change  it  so  as  to  de- 
prive the  courts  of  Massachusetts  of  their 
jurisdiction  to  grant  a  divorce  for  an  offense 
committed  while  the  domicil  of  both  re- 
mained in  this  commonwealth." 

A  wife  cannot  acquire  a  separate  domicil  in 
another  state  where  she  leaves  the  husband's 
home  without  having  a  cause  for  divorce  and 
refuse  to  return  home  on  his  request.  Suter  v. 
Suter,  72  Miss.  345. 

Separation  Without  Cause  for  Divorce  — Domicil, 
—  A  wife  left  her  husband  in  Ohio  and  re- 
moved to  Kansas  where  she  applied  for  di- 
vorce. The  court  found  that  the  plaintiff  had 
no  cause  for  divorce,  but  allowed  the  wife 
alimony  and  the  custody  of  a  child.  It  was 
contended  that  the  wife  having  no  cause  for 
separation  could  not  acquire  a  domicil  in 
Kansas,  as  the  domicil  of  the  wife  follows  that 
of  the  husband  except  where  she  separates 
from  him  f  )r  a  reasonable  cause.  It  was  held 
that  under  section  651  of  the  Code  of  Civil  Pro- 
cedure providing  that  "  a  wife  who  resides  in 
this  state  at  the  time  of  applying  for  a  divorce, 
shall  be  deemed  a  resident  of  this  state,  though 
her  husband  resides  elsewhere,"  the  wife 
could  acquire  a  separate  domicil  under  such 
circumstances.  Johnson  Johnson,  57  Kan. 
343- 

2.  The  Fiction  of  Unity  of  Domicil  Does  Not  Ap- 
ply to  Suits  for  Divorce. —  In  a  recent  case  it 
was  said:  "  It  is  a  familiar  and  well-recog- 
nized rule  of  law  that  marriage  creates  a  unity 
of  the  parties  which  gives  them  one  domicil, 
iind  as  the  husband  has  the  authority  to  de- 
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termine  where  that  domicil  shall  be,  the  wife's 
domicil,  as  a  consequence,  follows  that  of  her 
husband.  This  rule,  though  artificial  and 
founded  upon  the  theoretic  identity  of  the 
persons  and  interests  of  the  husband  and 
wife,  is  doubtless  of  the  highest  importance 
to  society,  in  that  upon  it  rests  to  a  great  de- 
gree the  unity  and  integrity  of  families  and 
homes.  But  while  it  should  therefore  be 
jealously  adhered  to  and  enforced  wherever 
it  properly  applies,  we  are  fully  authorized  by 
both  reason  and  authority'  in  applying  to  it  the 
maxim  that  where  the  reason  of  the  rule  ceases, 
the  rule  itself  ceases.  Whenever  the  law  per- 
mits the  wife  to  bring  suit  against  the  husband 
for  a  divorce,  it  ceases  to  regard  the  theoretic  or 
ideal  unity  of  their  persons  and  interests,  but 
recognizes  the  wife  as  having  a  separate  ex- 
istence and  separate  interests  and  rights  and 
accords  to  her  the  remedies  appropriate  to  the 
situation  in  which  she  is  thus  placed."  Derby 
"■.  Derby,  14  111.  App.  645. 

3.  A  Deserted  Wife  May  Acquire  a  New  Domicil 
in  Another  State.  —  Moffatt  v.  Moffatt,  5  Cal. 
281;  Per/.el  -•.  Perzel,  91  Ky.  634;  White  z/. 
White,  18  R.  I.  292. 

See  contra,  Dorsey  v.  Dorsey,  7  Watts  (Pa.) 
349,  32  Am.  Dec.  767;  Jackson  v.  Jackson,  i 
Johns.  (N.  Y.)  424,  overruled  in  Kinnier  v. 
Kinnier,  45  N.  Y.  544,  6  Am.  Rep.  132; 
Maguire  v.  Maguire,  7  Dana  (Ky.)  181;  Neal 
V.  Her  Husband,  i  La.  Ann.  315. 

In  Ditson  v.  Ditson,  4  R.  I.  87,  a  leading 
case  on  this  point,  it  was  said:  "  Although, 
as  a  general  doctrine,  the  domicil  of  the  hus- 
band is  by  law  that  of  the  wife,  yet  when  he 
commits  an  offense,  or  is  guilty  of  such  dere- 
liction of  duty  in  the  relation,  as  entitles  her 
to  have  it  either  partially  or  totally  dissolved, 
she  not  only  may,  but  must,  to  avoid  condona- 
tion, establish  a  separate  domicil  of  her  own. 
This  she  may  establish  —  nay,  when  deserted 
or  compelled  to  leave  her  husband,  necessity 
frequently  compels  her  to  establish  —  in  a  dif- 
ferent judicial  or  state  jurisdiction  than  that  of 
her  husband,  according  to  the  residence  of  her 
family  or  friends.  Under  such  circumstances 
she  gains,  and  is  entitled  to  gain,  for  the  pur- 
poses of  jurisdiction,  a  domicil  of  her  own." 
In  this  case  the  parties  married  in  New  York 
and  were  domiciled  in  Massachusetts  where 
the  desertion  occurred.  The  wife  removed  to 
Rhode  Island  where  she  applied  for  and  was 
allowed  a  divorce. 

4.  After  Decree  a  Mensa.  —  Williams  v.  Dor- 
mer, 9  Eng.  L.  &  Eq.  598;  Doljjhin  v.  Rob- 
ins, 7  H.  L.  Cas.  416;  Barber  Barber,  21 
How.  (U.  S.)  588;  Bennett  v.  Bennett,  Deady 
(U.  S.)  305:  Overseers  of  Poor  z/.  Overseers  of 
Poor,  84  Pa.  St.  429. 
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Domioil  When  Wife  Wrongfully  Refuses  to  Follow  Husband.  — -  The  legal  fiction  of  one 
domicil  docs  not  apply  where  the  husband  removes  to  another  state  and  com- 
mences suit  for  divorce,  and  in  such  case  the  court  does  not  acquire  any  juris- 
diction over  the  wife  by  reason  of  the  husband's  having  a  domicil  in  the  state.* 
It  would  seem,  however,  that  in  such  case  the  wife's  domicil  would  be  the 
same  as  her  husband's  where  she  is  not  justified  in  refusing  to  follow  him  to 
another  state.* 

Eight  of  Nonresident  Wife  to  Sue  Husband  at  His  Domicil.  —  A  nonresident  wife  hav- 
ing a  cause  for  divorce  must  commence  her  suit  for  divorce  where  she  resides. 
She  cannot  sue  the  husband  in  the  state  where  he  has  acquired  a  new  domicil, 
as  her  domicil  does  not  follow  his.^  But  where  the  husband  commences  the 
suit  a  nonresident  wife  is  entitled  to  all  the  rights  of  a  defendant  and  may 
obtain  a  divorce  on  her  cross-bill,  although  the  statute  require  the  petitioner 
or  plaintiff  to  be  a  resident  of  the  state.'* 

Evidence.  —  The  proof  of  domicil  must  be  full  and  satisfactory.''     It  cannot 


1.  Wife's  Domicil  Does  Not  Follow  the  Husband 
Where  He  Sues.  —  Briggs  v.  Briggs,  5  Prob. 
Div.  163;  Le  Sueur  v.  Le  Sueur,  i  Prob.  Div. 
139;  Shaw  V.  Shaw,  q8  Mass.  158;  Vischer  z'. 
Vischer,  12  Barb.  (N.  Y.)  640;  Hewes?'.  Hewes, 
(Supreme  Ct.)  16  N.  Y.  Supp.  iig;  Ramsden 
V.  Ramsden,  28  Hun  (N.  Y.)  285;  Toosey  v. 
Toosey,  14  Daly  (N.  Y.)  537;  Mellen  v.  Mellen, 
10  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  329; 
citing  McGiffert  v.  McGiffert,  31  Barb.  (N.  Y.) 
69;  Holmes  v.  Holmes,  57  Barb.  (N.  Y.)  305; 
Colvin  V.  Reed,  55  Pa.  St.  375. 

Where  the  husband  deserts  the  wife,  and 
goes  to  another  state  without  disclosing  to  her 
his  new  residence  or  inviting  her  to  follow 
him,  the  domicil  of  the  wife  is  not  that  of  the 
husband.  Champon  v.  Champon,  40  La.  Ann. 
32. 

2.  When  Wife  Not  Justified  in  Refusing  to  Fol- 
low Husband. —  Burlen  27.  Shannon,  115  Mass. 
43^. 

In  Cheely  v.  Clayton,  110  U.  S.  701,  the  hus- 
band obtained  a  divorce  in  Colorado  because 
the  wife  refused  to  follow  him  but  remained 
in  Illinois.  The  court  in  holding  that  the 
domicil  of  the  wife  was  in  Colorado  said: 
"  If  a  wife  is  living  apart  from  her  husband 
without  sufficient  cause,  his  domicil  is  in  law 
her  domicil;  and  in  the  absence  of  any  proof 
of  fraud  or  misconduct  on  his  part,  a  divorce 
obtained  by  him  in  the  state  of  his  domicil, 
after  reasonable  notice  to  her,  either  by  per- 
sonal service  or  by  publication,  in  accordance 
with  its  laws,  is  valid,  although  she  never  in 
fact  resided  in  that  state." 

Massachusetts  Pub.  Stat.,  c.  146,  §  41,  declares 
that  a  divorce  decreed  in  another  state  "  ac- 
cording to  the  laws  thereof  and  by  a  court 
having  jurisdiction  of  the  cause  and  of  both 
the  parties,  shall  be  valid."  A  wife  refused 
to  leave  Massachusetts  and  follow  her  hus- 
band to  Colorado,  where  he  lived.  He  ob- 
tained a  divorce  in  Colorado.  It  was  held 
that  such  divorce  was  valid,  as  the  court  had 
jurisdiction  over  both  parties,  the  domicil 
of  the  wife  being  with  her  husband  in  Colo- 
rado although  she  resided  in  Massachusetts. 
Loker  v.  Gerald,  157  Mass.  42,  34  Am.  St. 
Rep.  252. 

3.  Where  Nonresident  Wife  Must  Sue.  — Wood 
V.  Wood,  54  Ark.  172;  Jenness  v.  Jenness,  24 
Ind.  355,  87  Am.  Dec.  335;  Pate  v.  Pate,  6 
Mo.  App.  49;    Kruse  v.  Kruse,  25  Mo.  68; 
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Hopkins  v.  Hopkins,  35  N.  H.  474;  Yates  v. 
Yates,  13  N.  J.  Eq.  280;  Schonwald  v.  Schon- 
wald,  2  Jones  Eq.  (55  N.  Car.)  367;  Dutcher 
V.  Dutcher,  39  Wis.  651. 

But  in  some  of  the  early  cases  it  was  held 
that  a  wife  could  sue  the  husband  in  the  state 
where  the  husband  resided  although  she  had 
not  resided  in  the  state  for  the  period  re- 
quired by  statute.  Her  domicil  was  held  to 
be  his  in  such  cases.  Hanberry  v.  Hanberry, 
29  Ala.  719;  Harrison  v.  Harrison,  20  Ala.  629; 
56  Am.  Dec.  227;  Thompson  v.  State,  28  Ala. 
12;  Kashavir  v.  Kashaw,  3  Cal.  312,  Ashbaugh 
V.  Ashbaugh,  17  111.  476;  Davis  v.  Davis,  30 
111.  180;  Masten  z/.  Masten,  15  N.  H.  159.  See 
also  Bierstadt  v.  Bierstadt,  (Supreme  Ct.)  51 
N.  Y.  Supp.  862,  29  N.  Y.  App.  Div.  210. 

In  Dutcher  v.  Dutcher,  39  Wis.  659,  it  was 
contended  that  the  wife  could  follow  the  hus- 
band from  the  state  of  New  York  and  sue  him 
for  divorce  in  Wisconsin,  although  she  did 
not  reside  in  the  latter  state,  on  the  theory 
that  the  domicil  of  the  wife  follows  the  domi- 
cil of  the  husband,  and  that  during  the 
abandonment  of  the  husband  and  his  cohabita- 
tion with  his  paramour,  his  domicil  was  hers 
in  construction  of  law,  and  that  she  was  there- 
by a  legal  resident  of  Wisconsin  within  the 
meaning  of  the  statute.  But  the  court  said: 
"  We  must  hold  such  a  theory  excluded  by 
the  statute  requiring  actual  residence  here  of 
the  plaintiff,  whether  husband  or  wife.  If  it 
had  been  the  intention  of  the  statute  that  a 
wife  suing  a  resident  husband  for  divorce 
need  not  be  herself  a  resident,  we  take  it  that 
the  statute  would  in  some  way  have  indicated 
such  intention,  now  literally  excluded  by  the 
language  used." 

4.  Nonresident  Wife  May  Obtain  Divorce  on. 
Cross-bill. — Jenness  v.  Jenness,  24  Ind.  355; 
87  Am.  Dec.  335;  Sterl  v.  Sterl,  2  111.  App. 
223;  Ferry  v.  Ferry,  9  Wash.  239.  But  see 
contra.  Valk  v.  Valk,  18  R.  I.  639. 

Under  a  statute  permitting  a  divorce  where 
the  plaintiff  or  defendant  has  resided  in  the 
state  two  years  immediately  preceding  the 
suit,  a  nonresident  wife  may  obtain  a  divorce 
on  her  cross-bill  if  her  husband,  the  plaintiff, 
has  resided  in  the  state  the  statutory  period. 
Glutton  V.  Glutton,  ig8  Mich.  267. 

5.  Proof  of  Domicil.  —  Maxwell  v.  Maxwell,  53 
Ind.  363. 

In  Hendricks  v.  Hendricks,  72  Ala.  132,  it 
Volume  IX. 


Jorisdiction 


DIVORCE. 


as  Derived  from  Statute. 


be  established  by  a  mere  preponderance  of  the  evidence  *  or  by  the  admission 
of  the  parties.*  Nor  can  such  proof  be  waived  by  failure  to  object  to  its  suffi- 
ciency at  the  trial.* 

IV.  JuEiSDiCTiON —  1.  Jurisdiction  as  Derived  from  Statute  —  a.  Ix  General 
—  At  Common  Law.  —  At  the  common  law  the  ecclesiastical  court  had  exclu- 
sive jurisdiction  of  divorce.  The  chancery  court  did  not  assume  either  original 
or  concurrent  jurisdiction  of  matrimonial  causes.  This  system  of  jurisdiction 
constitutes  the  basis  of  the  jurisdiction  of  our  courts  of  equity.  In  the  absence 
of  constitutional  provision  or  express  legislation,  no  American  tribunal  has 
jurisdiction  to  grant  divorce.'* 

b.  Constitutions  and  Statutes  Conferring  Jurisdiction.  —  The 
jurisdiction  to  grant  divorce  is  generally  conferred  by  provisions  of  the  consti- 
tution prohibiting  legislative  divorces  and  conferring  such  jurisdiction  upon 
certain  courts,  and  also  by  codes  and  statutes  fixing  the  causes  for  divorce  and 
prescribing  rules  of  procedure.  The  forms  of  the  statutes  vary,  but  generally 
the  jurisdiction  is  conferred  in  express  terms  and  is  not  to  be  inferred  from  the 
general  jurisdiction  in  all  civil  cases.* 

c.  Courts  of  Equity.  —  The  jurisdiction  of  our  courts  of  equity  does  not 
embrace  the  peculiar  jurisdiction  of  the  ecclesiastical  courts  over  matrimonial 
causes.  A  court  of  equity  will  have  no  jurisdiction  to  grant  divorce  unless 
such  jurisdiction  is  conferred  by  statute.*    But  such  courts  may  grant  alimony 


appeared  that  the  parties  were  married  in  the 
state  and  had  resided  therein  at  certain  times, 
but  there  was  no  evidence  that  they  had  con- 
tinued to  reside  in  the  state  for  three  years  be- 
fore the  filing  of  the  bill,  although  the  husband 
and  several  witnesses  were  examined  as  to 
other  facts.  "  The  bona  fide  residence  which 
the  statute  requires,"  it  was  said,  "  may,  like 
any  other  fact,  be  proved  by  circumstances,  but 
the  circumstances  should  be  strong,  in  them- 
selves conclusive,  and  inconsistent  with  any 
other  reasonable  hypothesis  than  the  existence 
of  the  fact." 

1.  Hendricks  z/.  Hendricks,  72  Ala.  132.  But 
see  VVhittaker  v.  Whittaker,  151  111.  266. 

2.  Prettyman  v.  Prettyman,  125  Ind.  149. 

3.  Beach      Beach,  4  Okla.  359. 

4.  Jurisdiction  —  Common  Law.  —  Sharon  v. 
Sharon,  67  Cal.  209;  Wright  v.  Wright,  2  Md. 
447,  56  Am.  Dec.  723;  Kelley  v.  Kellcy,  161 
Mass.  Ill;  Anonymous,  24  N.J.  Eq.  19;  Wil- 
son V.  Wilson,  2  Dev.  &  B.  L.  (ig  N.  Car.)  377; 
Whitmore  v.  Hardin,  3  Utah  121;  Lc  Barron 
V.  Le  Barron,  35  Vt.  365;  Cook  v.  Cook,  56 
Wis.  203,  43  Am.  Rep.  706  [citing  Bacon  v. 
Bacon,  43  Wis.  197;  Hopkins  v.  Hopkins,  39 
Wis.  167:  Barker  f.  Dayton,  28  Wis.  367];  Cru- 
gom  T.  Crugom,  64  Wis.  253. 

6.  Statutes  Conferring  Jurisdiction.  —  In  In- 
diana jurisdiction  was  conferred  upon  the  cir- 
cuit courts  to  grant  divorce  for  certain  causes. 
.The  Court  of  Common  Pleas  was  given  juris- 
diction "  in  all  civil  cases,  except  slander,"  etc. 
It  was  held  that  the  action  for  divorce  is  a  civil 
case  within  the  meaning  of  the  code,  and  that 
both  courts  had  concurrent  jurisdiction  of  di- 
vorce. Herron  11.  Herron,  16  Ind.  129.  a/>- 
pro7/ed\x\  Ellis  7/.  Hatfield,  20  Ind.  loi;  Ewing 
V.  Ewing,  24  Ind.  468. 

The  county  courts  of  Illinois  have  no  juris- 
diction of  divorce  although  the  statutes  confer 
jurisdiction  upon  them  "  in  all  civil  cases 
*  *  *  when  the  amount  due  *  *  *  shall 
not  exceed  the  sum  of  $1,000,"  as  such  pro- 


vision refers  to  suits  of  a  pecuniary  character. 
Heatherwick  v.  Heatherwick,  32  III.  73. 

In  Pennsylvania  the  circuit  courts  have  no 
jurisdiction  to  grant  divorce,  as  the  Court  of 
Common  Pleas  has  exclusive  jurisdiction  of 
divorce.  Light  v.  Light,  17  S.  &  R.  (Pa.)  273; 
Winpenny  v.  Winpenny,  40  Leg.  Int.  (Pa.)  232. 

Where  the  jurisdiction  was  transferred  from 
the  Supreme  Court  to  the  county  courts  the 
former  retained  jurisdiction  of  all  cases  pend- 
ing.   Preston  7j.  Preston,  44  Vt.  630. 

Prior  to  Aug.  14,  1893,  the  probate  courts  of 
Oklahoma  had  jurisdiction  to  render  divorce. 
Battice  v.  Battice,  3  Okla.  395;  Irwin?'.  Irwin, 
2  Okla.  180,  ove>-rulinq  Irwin  <■.  Irwin,  3  Okla. 
186. 

A  commission  court  appointed  by  a  governor 
according  to  an  act  of  legislature,  to  hear 
"  such  civil  cases  "  pending  on  the  docket  of 
the  Supreme  Court  as  the  parties  may  submit, 
has  jurisdiction  to  grant  divorce  where  the 
decrees  of  the  commission  court  become  de- 
crees of  the  Supreme  Court  when  approved. 
Hurt  V.  Hurt,  2  Lea  (Tenn.)  176. 

An  act  repealing  all  causes  for  divorce  is 
valid  although  the  state  constitution  declares 
that  certain  courts  shall  have  exclusive  juris- 
diction of  divorce,  (irant  v.  Grant,  12  S.  Car. 
2g;  32  .'\m.  Rep.  506. 

6.  The  General  Jurisdiction  of  Courts  of  Equity 
Does  Not  Include  Divorce.  —  Sharon  Sharon, 
67  Cal.  209;  Kenyon  v.  Kenyon,  3  Utah  431; 
Irwin  7>.  Irwin,  2  Okla.  180. 

Chancellor  Kent  was  of  the  opinion  that  "  all 
matrimonial  and  other  causes  of  ecclesiastical 
cognizance  belonged  originally  to  the  temporal 
courts,  and  when  the  spiritual  courts  cease,  the 
cognizance  of  such  tribunals  would  seem,  as 
of  course,  to  revert  back  to  the  lay  tribunals." 
Wightman  v.  Wightman,  4  Johns.  Ch.  (N.  Y.) 
.347- 

But  this  doctrine  is  now  denied  in  A'ew 
York.    It  is  held  that  the  courts  of  New  York 
have  no  common-law  jurisdiction  over  the  sub- 
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without  divorce,  the  equity  jurisdiction  being  exercised  to  prevent  multiplicity 
of  suits  and  because  the  law  affords  no  adequate  remedy  by  which  the  wife  can 
recover  such  support.* 

d.  Courts  Having  Common-law  and  Chancery  Jurisdiction. — 
Where  both  chancery  and  common-law  jurisdiction  are  conferred  upon  a  court 
it  will  not  be  authorized  to  grant  divorce  by  such  provision,  as  at  common 
law  such  courts  had  no  jurisdiction  of  divorce.* 

e.  Federal  Courts.  — The  federal  courts  have  no  jurisdiction  of  divorce 
or  the  allowance  of  alimony  without  divorce,  either  as  an  original  proceeding 
in  chancery  or  as  a  controversy  between  citizens  of  different  states.^  But  such 
courts  will  enforce  decrees  of  alimony  rendered  by  the  state  courts,  and  in  doing 
so  may  set  aside  fraudulent  conveyances  or  exercise  other  powers  of  courts  of 
equity.* 

/.  Venue  as  to  Counties  —  Determined  by  Domicil  and  Not  by  Place  of  Offense.  — 
As  already  stated,  the  domicil  of  the  parties  is  the  test  of  jurisdiction  of  the 


ject  of  divorce.  Their  jurisdiction  is  confined 
to  the  exercise  of  such  express  and  incidental 
powers  as  are  conferred  by  statute.  Erken- 
brach  v.  Erkenbrach,  g6  N.  Y.  456;  Wells  v. 
Wells,  (Buffalo  Super.  Ct.)  10  N.  Y.  St.  Rep. 
248;  Combs  V.  Combs,  17  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  265. 

In  Barker  v.  Dayton,  28  Wis.  367,  it  was  said 
that  "  the  courts,  either  of  law  or  equity,  pos- 
sess no  powers  except  such  as  are  conferred  by 
■statute;  and  that  to  justify  any  act  or  proceed- 
ing in  a  case  of  divorce,  whether  it  be  such  as 
pertains  to  the  ground  or  cause  of  action  itself, 
10  the  process,  pleadings,  or  practice  in  it,  or  to 
the  mode  of  enforcing  the  judgment  or  decree, 
authority  therefor  must  be  found  in  the  stat- 
ute, and  cannot  be  looked  for  elsewhere,  or 
otherwise  asserted  or  exercised."  Approved 
in  Bacon  v.  Bacon,  43  Wis.  197;  Hopkins  v. 
Hopkins,  39  Wis.  167;  Cook  z.  Cook,  56  Wis. 
203,  43  .\m.  Rep.  706. 

1.  Alimony.  — See  title  Alimony,  vol.  2, 
page  94. 

The  jurisdiction  in  such  cases  is  assumed 
on  the  ground  of  the  absence  of  adequate  rem- 
edy at  law.  Glover  v.  Glover,  16  Ala.  440; 
Galland  v.  Galland,  38  Cal.  2C5;  Graves  v. 
Graves,  36  Iowa  310.  14  Am.  Rep.  525;  Butler 
V.  Butler,  4  Litt.  (Ky.)  202;  Garland  v.  Gar- 
land, 50  Miss.  694;  Bauer  v.  Bauer,  2  N.  Dak. 
108;  Bueter  v.  Bueter,  i  S.  Dak.  94. 

2.  Where  Court  Has  Both  Common-law  and 
Chancery  Jurisdiction.  —  See  cases  supra,  that 
jurisdiction  must  be  derived  from  statute. 

In  Cast  V.  Cast,  l  Utah  112,  it  was  held  that 
where  the  legislature  fixed  certain  causes  for 
divorce,  but  did  not  designate  any  court  to 
grant  divorce,  the  district  courts  of  the  terri- 
tory had  such  jurisdiction  under  a  statute 
conferring  original  jurisdiction  in  civil  and 
criminal  cases,  and  the  organic  act  of  Congress 
providing  that  such  courts  should  possess 
"  chancery  as  well  as  common-law  jurisdic- 
tion." It  was  said:  "  The  common  law  is  the 
groundwork  of  ail  jurisdiction;  and  the  com- 
mon-law courts  existed  centuries  before 
chancery  courts  or  ecclesiastical  courts  were 
known  in  England.  Prior  to  the  Norman  Con- 
quest, the  powers  of  what  have  since  been 
known  as  common-law  courts,  chancery  courts, 
and  ecclesiastical  courts  were  all  united  in 
one  court  and  embraced  in  one  jurisdiction. 


*  *  *  The  courts  then  existing  were  pre- 
sided over  by  laymen  and  ecclesiastics  to- 
gether, and  belonged  as  much  to  the  one  as  to 
the  other.  William  the  Conqueror  ordered,  by 
statute,  a  separation  between  ihe  lay  and  the 
ecclesiastical  powers  of  these  courts,  and 
established  separate  tribunals  and  '  forbade 
tribunals  of  either  class  from  assuming  cogni- 
zance of  cases  belonging  to  the  other.'  *  *  * 
None  of  these  tribunals  *  *  *  were  em- 
powered to  grant  any  divorce  except  a  mensa 
et  thoro."  The  court  then  concludes  that,  the 
statute  having  fixed  certain  causes  for  divorce, 
a  court  of  chancery  should  assume  jurisdic- 
tion. This  reasoning  is  not  approved  in 
Whitmore  v.  Hardin,  3  Utah  121. 

3.  Federal  Courts.  —  Barber  v.  Barber,  21 
How.  (U.  S.)  582;  Johnson  v.  Johnson,  13  Fed. 
Rep.  193:  Sharon  v.  Hill,  26  Fed.  Rep.  337. 
See  the  title  United  States  Courts. 

A  suit  for  divorce  in  which  the  wife  alleges 
that  the  husband  has  an  income  of  ten  thou- 
sand dollars  per  year,  and  prays  for  alimony 
according  to  the  equities  of  the  case,  is  not  re- 
movable upon  the  ground  that  it  is  a  contro- 
versy between  citizens  of  different  slates  and 
that  it  involves  more  than  the  sum  of  two 
thousand  dollars.  This  issue  as  to  alimony 
cannot  be  determined  by  a  federal  court  prior 
to  the  suit  for  divorce.  Bowman  v.  Bowman, 
30  Fed.  Rep.  849. 

A  proceeding  in  the  nature  of  a  bill  of  re- 
view to  vacate  a  decree  of  divorce  on  the 
ground  of  fraud  cannot  be  removed  to  a 
federal  court  on  the  ground  of  citizenship, 
although  a  suflScient  sum  of  alimony  is  in  con- 
troversy. The  state  and  federal  statutes  re- 
lating to  removal  of  causes  have  no  application 
to  such  a  case.  Caswell  v.  Caswell,  120  111. 
377.  affirmhtg  24  111.  App.  54S. 

A  circuit  court  of  the  United  States,  sitting 
as  a  court  of  equity,  in  a  suit  for  partition  of 
land,  may  disregard  a  decree  of  divorce 
obtained  by  fraud  where  such  decree  is  set  up 
as  a  defense.  Daniels  v.  Benedict,  50  Fed. 
Rep.  347. 

Where  a  divorce  suit  has  been  removed  to  a 
federal  court  such  court  will  on  its  own  motion 
remand  the  case  to  the  state  court.  Johnson 
V.  Johnson,  13  Fed.  Rep.  193. 

4.  Bunnell  v.  Bunnell,  25  Fed.  Rep.  214; 
Barber  v.  Barber,  21  How.  (U.  S.)  5S2. 
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subject-matter,  and  the  place  where  the  marriage  was  celebrated  or  the  cause 
for  divorce  occurred  is  immaterial.  A  divorce  suit  is  a  proceeding  to  alter 
the  status  of  married  persons,  and  not  a  proceeding  to  punish  a  crime,  and  it 
is  therefore  immaterial  that  the  cause  for  divorce  occurred  in  another  county. 
The  divorce  suit  must  be  commenced  in  the  county  designated  by  the  statute, 
and  this  generally  "where  the  parties  reside  "  or  where  "one  of  them  resides."  * 

Separate  Domicil  of  Wife  in  Another  County.  —  For  the  purposes  of  bringing  suit  the 
wife  may  acquire  a  separate  domicil  in  another  county  and  is  not  compelled 
to  sue  the  husband  in  the  county  where  he  resides.  The  legal  fiction  that  the 
domicil  of  the  husband  is  the  domicil  of  the  wife  does  not  apply  to  suits  for 
divorce  or  to  the  above  statutes.* 

2.  Jurisdiction  as  Derived  from  Domicil  —  a.  Marriage  Relation  Con- 
trolled BY  State  Laws.  —  Each  state  on  entering  the  Union  retained  the 
power  to  regulate  the  domestic  relations  of  its  citizens  including  the  marriage 
relation,  as  this  was  a  power  not  delegated  to  the  United  States  by  the  Con- 
stitution.* The  federal  government  has  no  power  to  pass  laws  relating  to 
marriage  and  divorce  or  to  grant  divorce,  and  the  federal  courts  have  no  juris- 
diction to  grant  divorce.'* 

b.  State  Control  Is  Limited  to  Citizens.  —  The  power  of  each  state 
is  necessarily  limited  to  regulation  of  the  domestic  relations  of  the  citizens 
residing  within  the  boundaries  of  the  state.    A  state  has  no  power  to  grant  a 


1.  Venue  Determined  by  Domicil.  —  Babbitt  v. 
Babbitt,  69  111.  277;  Way  v.  Way,  64  111.  406; 
Glaude  v.  Peat,  43  La.  Ann.  161 ;  Banister  v. 
Banister,  150  Mass.  280. 

The  residence  in  the  county  must  be  a  legal 
rather  than  an  actual  residence.  A  government 
official  temporarily  residing  in  a  county  during 
his  term  of  office  may  commence  a  suit  for  di- 
vorce in  the  county  where  his  permanent  home 
is  situated  and  to  which  he  intends  to  return 
whenever  his  term  of  office  expires,  although 
the  parties  did  not  reside  there  when  they 
separated.  Carpenter  v.  Carpenter,  30  Kan. 
712,  46  Am.  Rep.  loS. 

Massachusetts  —  Domicil  of  Prisoner.  —  The 
statute  of  this  state  requires  the  suit  to  be  com- 
menced in  the  county  where  the  defendants 
last  lived  logether,  if  the  defendant  still  resides 
there.  The  husband  and  wife  lived  in  N. 
county  until  the  husband  committed  forgery  in 
M.  county,  where  he  was  imprisoned  in  the 
state  prison.  It  was  held  that  the  wife  must 
bring  suit  in  N.  county,  although  her  domicil 
was  in  M.  county,  as  the  domicil  of  the  hus- 
band continued  to  be  in  N.  county.  Hanson 
7).  Hanson,  in  Mass.  158. 

Eight  to  Change  of  Venue.  —  Where  the  stat- 
ute permits  a  suit  for  divorce  to  be  brought  in 
the  circuit  court  of  the  county  "  where  the 
parties,  or  one  of  them,  reside,"  and  a  general 
statute  provides  for  the  removal  of  any  civil 
suit  to  the  court  of  the  county  where  the  de- 
fendant resides,  the  wife's  suit  will  be  re- 
moved from  the  county  where  she  resides  to 
the  county  of  the  husband's  domicil  on 
his  request.  Craven  v.  Craven,  27  Wis. 
418. 

Right  to  Sue  Where  Defendant  Resides.  —  A 

statute  permitting  a  suit  for  divorce  to  be 
brought  in  the  county  where  the  plaintiff  re- 
sides is  helrl  to  be  remedial  and  cumulative  of 
former  remedies,  and  does  not  deprive  a  plain- 
tiff of  the  pre-existing  right  to  sue  in  the 
county  where  the  defendant  resides.  Reese 
V.  Reese,  23  Ala.  785. 
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Waiver  of  Objection  to  Venue. —  If  the  court 
has  jurisdiction,  the  objection  that  the  hus- 
band is  not  sued  in  the  county  where  he  re- 
sides and  where  the  parties  last  resided 
together  is  waived  by  entering  a  general 
appearance.  Peeples  v.  Peeples,  19  111.  269; 
Way  V.  Way,  64  111.  406.  But  see  centra,  Som- 
mers  v.  Sommers,  16  111.  App.  77. 

2.  Separate  Domicil  of  Wife  in  Another  County. 
—  Craven  v.  Craven,  27  Wis.  41.S;  McConnell 
v.  McConnell.  37  Neb.  57;  Gooding  Good- 
ing, (Ky.  1897)  42  S.  W.  Rep.  1123.  But  see 
contra,  Davis  v.  Davis,  30  111.  180;  Wright  v. 
Genesee  Circuit  Judge  (Mich.  1898)  75  N.  W. 
Rep.  465. 

Where  the  wife  is  guilty  of  a  cause  for  di- 
vorce it  is  held  that  her  domicil  is  that  of  her 
husband,  and  he  may  bring  suit  in  the  county 
where  he  resides.  Glaude  v.  Peat,  43  La.  Ann. 
161. 

3.  State  Laws  Control.  —  See  Amendments  to 
the  Constitution,  Articles  g  and  10. 

4.  United  States.  —  Barber  v.  Barber,  21 
How.  (U.  S.)  582;  Maynard  v.  Hill,  125  U. 
S.  203;  Johnson  v.  Johnson,  13  Fed.  Rep.  193; 
Sharon  v.  Hill,  26  Fed.  Rep  337;  Strader  v. 
Graham,  10  How.  (U.  S.)  93:  Starr  v.  Hamil- 
ton, Deady  (U.  S.)  278;  Bowman  Bowman, 
30  Fed.  Rep.  849;  Bunnell  v.  Bunnell.  25  Fed. 
Rep.  214. 

Alabama.  —  Green  State,  58  Ala.  190,  29 
Am.  Rep.  739. 

Indiana. — State  .'.  Gibson,  36  Ind.  395,  10 
Am.  Rep.  42. 

Massachusetts.  —  Sewall  v.  Sewall,  122  Mass. 
161,  23  Am.  Rep.  299;  Hopkins  -■.  Hopkins,  3 
Mass.  158. 

.Yew  York.  —  Hunt  v.  Hunt,  72  N.  Y.  228, 
28  Am.  Rep.  129. 

Tennessee.  —  Lonas  v.  State,  3  Heisk.  (Tcnn.) 
300. 

Texas.  —  Frashcr  v.  State,  3  Tex.  App.  275, 
30  Am.  Rep.  131. 

Wisconsin.  —  Cook  v.  Cook,  56  Wis.  195,  43 
Am.  Rep.  706. 
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divorce  where  the  parties  are  not  citizens  of  such  state  but  have  their  domicil 
in  another  state.' 

c.  Domicil  the  True  Test  of  Jurisdiction.  —  It  follows,  therefore, 
that  the  validity  of  a  divorce  when  questioned  in  the  courts  of  another  state 
must  be  determined  by  the  domicil  of  the  parties  at  the  time  the  divorce  was 
rendered.*  The  power  of  the  state  to  change  the  status  of  its  citizens  is  not 
limited  by  the  laws  of  other  states,  and  it  is  immaterial  that  the  cause 
for  divorce  occurred  in  another  state,  or  that  such  cause  was  not  a  ground  for 
divorce  where  it  occurred,  or  that  the  parties  were  married  in  another  state.* 

Jurisdiction  over  Status  of  the  Applicant.  —  Since  the  courts  of  one  state  have  no 
power  to  change  the  status  of  citizens  of  other  states  it  follows  that  the  appli- 
cant for  divorce  must  be  a  citizen  and  have  a  domicil  in  the  state  at  the  time 
of  the  application  for  divorce.*  Therefore,  the  jurisdiction  of  the  court  does 
not  depend  upon  the  domicil  of  the  applicant  at  the  time  the  offense  was 
committed,-'*  or  the  place  where  the  offense  was  committed, *  or  the  law  of  such 


1.  The  Following  Are  Leading  Cases  on  This 
Point:  Smith  v.  Smith,  13  Gray  (Mass.)  209; 
People  V.  Dawell,  25  Mich.  247,  12  Am.  Rep. 
260;  Jackson  v.  Jackson,  i  Johns.  (N.  Y.)  424; 
Hoffman  v.  Hoffman,  46  N.  Y.  30,  7  Am.  Rep. 
299;  Van  Fossen  v.  State,  37  Ohio  St.  317,  41 
Am.  Rep.  507;  Ditson  v.  Ditson,  4  R.  I.  93. 

The  Text  Is  Supported  by  the  Following  De- 
cisions Also : 

Giori^ia.  —  House  v.  House,  25  Ga.  473. 

Indiana.  —  Watkins  v.  Watkins,  125  Ind. 
163,  21  Am.  St.  Rep.  217;  Tolen  v.  Tolen,  2 
Blackf.  (Ind.)  407,  21  Am.  t)ec.  743. 

Iowa.  —  Neff  v.  Beauchamp,  74  Iowa  92. 

Maine.  — Gregory  v.  Gregory,  78  Me.  187,  57 
Am.  Rep.  792;  Harding  v.  Alden,  9  Me.  140, 
23  Am.  Dec.  549. 

Massachusetts.  —  Lyon  v.  Lyon,  2  Gray 
(Mass.)  367;  Watkins  v.  Watkins,  135  Mass. 
83;  Sewall  v.  Sewall,  122  Mass.  156,  23  Am. 
Rep.  299. 

New  Hampshire.  —  Fellows  v.  Fellows,  8  N. 
H.  160;  Leith  v.  Leith,  39  N.  H.  20. 

New  Jersey.  —  Yates  v.  Yates,  13  N.  J.  Eq. 
280. 

New  York.  —  Pawling  v.  Willson,  13  Johns. 
(N.  Y.)  192. 

Pennsylvania.  —  Dorsey  v.  Dorsey,  7  Watts 
(Pa.)  349,  32  Am.  Dec.  767;  Piatt's  Appeal,  80 
Pa.  St.  501. 

Utah  Divorces  to  Citizens  of  Other  States.  — 
Where  citizens  of  other  states  obtained  di- 
vorces in  Utah  under  a  statute  permitting 
divorces  where  the  applicant  was  or  desired  to 
become  a  resident  of  the  territory,  such  di- 
vorces were  held  void  in  other  states  for  want 
of  jurisdiction  over  the  marriage  status. 
Hood  V.  State.  56  Ind.  263,  26  Am.  Rep.  21; 
State  V.  Fleak,  54.  Iowa  429;  Litowich  v.  Lito- 
wich,  19  Kan.  451,  27  Am.  Rep.  145;  Davis  v. 
Com.,  13  Bush  (Ky.)  318;  Hardy  v.  Smith,  136 
Mass.  332;  State  v.  Armington,  25  Minn.  29; 
Smith  V.  Smith,  19  Neb.  706;  People  v.  Smith, 
13  Hun  (N.  Y.)  414. 

2.  Domicil  the  True  Test.  —  See  Domicil  of 
One  Party,  infra. 

3.  "  The  doctrine  now  firmly  established  in 
America  upon  the  subject  of  divorce  is  that 
the  law  of  the  place  of  the  actual  bona  fide 
domicil  of  the  parties  gives  jurisdiction  to 
the  proper  courts  to  decree  a  divorce  for  any 
cause  allowed  by  the  local  law,  without  any 


reference  to  the  law  of  the  place  of  the  original 
marriage,  or  the  place  where  the  offense  for 
which  the  divorce  is  allowed  was  committed." 
Story  Conflict  of  Laws,  §  230a,  citing  Pawling 
V.  Willson,  13  Johns.  (N.  Y.)  192;  Shreck  v. 
Shreck,  32  Te.x.  578,  5  Am.  Rep.  251.  See  also 
Tolen  V.  Tolen,  2  Blackf.  (Ind.)  407,  21  Am. 
Dec.  743;  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549;  Barber  v.  Root,  10  Mass.  260. 

4.  Residence  Required  at  Time  of  Application 
for  Divorce.  —  See  the  cases  throughout  this 
subdivision. 

But  in  Minnesota  it  has  been  held  that  if  one 
goes  from  Minnesota  to  a  neighboring  state  and 
commences  an  action  for  divorce  before  he  has 
resided  in  that  state  as  long  as  its  laws  require 
before  commencing  the  action  the  judgment 
of  divorce,  though  irregular,  is  valid,  if  he  had 
acquired  a  bona  fide  residence  in  such  neigh- 
boring state  at  the  time  of  commencing  his 
action.  Thurston  v.  Thurston,  58  Minn.  279; 
Kern  v.  Field,  (Minn.  1897)  71  N.  W.  Rep.  393. 

5.  Domicil  at  the  Time  of  Offense.  —  See  cases 
throughout  this  subdivision. 

In  some  of  the  early  cases  it  was  held  that 
the  state  in  which  the  parties  were  domiciled 
at  the  time  the  cause  for  divorce  was  commit- 
ted is  the  only  state  having  jurisdiction  to 
grant  a  divorce.  Dorsey  v.  Dorsey,  7  Watts 
(Pa.)  350,  32  Am.  Dec.  767;  Leith  v.  Leith,  39 
N.  H.  20;  Edwards  v.  Green,  9  La.  Ann.  317. 
But  such  a  rule  would  deprive  a  state  into  which 
the  parties  might  subsequently  remove,  of  the 
power  to  change  the  status  of  one  of  its  citi- 
zens. 

6.  Place  Where  the  Offense  Was  Committed.  — 

If  the  plaintiff  has  a  domicil  in  the  state,  it  is 
immaterial  that  the  offense  was  committed  in 
another  state. 

England.  —  Wilson  v.  Wilson,  L.  R.  2  P.  & 
D.  435;  Stewart  v.  Stewart,  9  Scotch  Sess.  Cas. 
519;  Ratcliff  V.  Ratcliff,  I  Sw.  &  Tr.  467; 
Brodie  v.  Brodie,  2  Svi'.  &  Tr.  259. 

Alabama.  —  Hanberry  v.  Hanberry,  29  Ala. 
719;  Thompson  z'.  State,  28  Ala.  12. 

Indiatia.  —  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 
407,  21  Am.  Dec.  743;  Wilcox  v.  Wilcox,  10 
Ind.  436. 

Massachusetts.  —  Barber  v.  Root,  10  Mass. 
260. 

Michigati.  —  Colburn  v.  Colburn,  70  Mich. 
647. 
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place,*  or  the  place  where  the  marriage  was  celebrated.* 

d.  Domicil  of  One  Party — jurisdiction  over  status  of  one  Person.  — The  law 
permits  the  parties  to  have  separate  domicils  where  one  of  them  is  entitled  to 


Mississippi. — Jones  v.  Jones,  67  Miss.  195, 
19  Am.  St.  Rep.  299. 

New  York.  —  Pawling  v.  Willson,  13  Johns. 
(N.  Y.)  192. 

Oregon.  —  Jacobsen  i/.  Jacobsen,  11  Oregon 
454- 

Pennsylvania.  —  Lewis  v.  Lewis,  6  Kulp 
(Pa.)  429;  Smith  v.  Smith,  11  Pa.  Co.  Ct.  Rep. 
465;  Hines  v.  Hines,  10  Pa.  Co.  Ct.  Rep.  74. 

Rhode  Island.  —  Ditson  v.  Ditson,  4  R.  I.  87. 

Wisconsin.  —  Manley  v.  Manley,  3  Pin.  (Wis.) 
390;  Gleason  ^.  Gleason,  4  Wis.  64;  Hubbell 
V.  Hubbell,  3  Wis.  662. 

But  in  some  states  the  statutes  provide  that 
a  divorce  may  be  granted  only  under  some  cir- 
cumstances where  the  offense  was  committed 
without  the  state. 

Maine.  —  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549. 

Massachusetts.  —  Harteau  v.  Harteau,  14 
Pick.  (Mass.)  181,  25  Am.  Dec.  372;  Lane  v. 
Lane,  2  Mass.  167;  Richardson  v.  Richardson, 
2  Mass.  153;  Squire  v.  Squire,  3  Mass.  184; 
Hopkins  v.  Hopkins,  3  Mass.  158;  Merry  v. 
Merrj',  12  Mass.  312;  Choate  v.  Choate,  3 
Mass.  391;  Anonymous,  5  Mass.  197;  Greene 
V.  Greene,  11  Pick.  (Mass.)  410;  Carter  v.  Car- 
ter, 6  Mass.  263;  Weston  v.  Weston,  143  Mass. 
274;  Eaton  V.  Eaton,  122  Mass.  276;  Schrow  v. 
Schrow,  103  Mass.  574. 

Pennsylvania.  —  A  divorce  will  not  be  grant- 
ed for  a  cause  occurring  in  another  state  un- 
less the  defendant  is  served  within  the  state 
or  enters  an  aopearance.  M'Dermott's 
Appeal,  8  W.  &  S".  (Pa.)  251;  Ramsey  v. 
Ramsey,  5  Leg.  Gaz.  (Pa.)  53;  Davis  v.  Davis, 
12  Pa.  Co.  Ct.  Rep.  541;  Oakley  z/.  Oakley, 
II  Pa.  Co.  Ct.  Rep.  572;  Lewis  v.  Lewis,  6 
Kulp  (Pa.)  429;  Conrad  v.  Conrad,  i  Lack. 
Jur.  (Pa.)  34;  Allison  v.  Allison,  18  W.  N.  C. 
(Pa.)  508;  Marlin  z/.  Marlin,  3  Kulp  (Pa.)  471 ; 
Briggs  V.  Briggs,  3  C.  PI.  Rep.  (Pa.)  64;  Lokes 
V.  Lokes,  14  W.  N.  C.  (Pa.)  306;  [ayne  v. 
Jayne,  4  Kulp  (Pa.)  74;  Gilbert  v.  Gilbert,  4 
Leg.  Int.  (Pa.)  4S4. 

New  Hampshire.  —  No  divorce  will  be  de- 
creed for  a  cause  for  divorce  committed  in 
another  state  at  a  time  when  the  ibelant  did 
not  reside  in  the  state.  Payson  v.  Payson,  34 
N.  H.  518;  Norris  v.  Norris,  64  N.  H.  523; 
Foss  V.  Foss  58  N.  H.  283,  and  cases  cited; 
Kimball  v.  Kimball,  13  N,  H.  222;  Leith  v. 
Leiih,  39  N.  H.  20;  Clark  v.  Clark,  8  N.  H.  21 ; 
Fellows  v.  Fellows,  8  N.  H.  160;  Frary  v. 
Frary,  10  N.  H.  61,  32  Am.  Dec.  395;  Greenlaw 
V.  Greenlaw,  12  N.  H.  200;  Batchelder  v. 
Batchelder,  14  N.  H.  380;  Smith  v.  Smith,  12 
N.  H.  80;  Masten  v.  Masten,  15  N.  'H.  159; 
Frost  V.  Frost,  17  N.  H.  251;  Kimball  v.  Kim- 
ball, 63  N.  H.  598. 

Louisiana.  —  The  cause  for  divorce  must 
have  occurred  within  the  state.  Heath  v. 
Heath,  42  La.  Ann.  437;  Edwards  v.  Green,  9 
La.  Ann.  317;  Muller  v.  Hilton,  13  La.  Ann. 
I,  71  Am.  Dec.  504;  Champon  v.  Champon, 
40  La.  Ann.  28;  Larf]uie  v.  His  Wife,  40  La. 
Ann.  459;  D'Auvillicrs  v.  Her  Husband,  32 
La.  Ann.  605. 
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State  Where  Offense  Is  Committed  Acquires  No 
Jurisdiction.  —  .K  divorce  was  granted  in  Colo- 
rado for  an  offense  of  the  husband  committed 
in  that  state,  the  statute  permitting  a  divorce 
where  "  the  marital  offense  was  committed 
within  the  state."  At  the  time  the  decree  was 
rendered  both  parties  were  domiciled  in  Ohio. 
It  was  held  that  the  divorce  was  void  for  want 
of  jurisdiction  of  the  status  of  the  parties. 
Van  Fossen  v.  State,  37  Ohio  St.  317.  41  Am. 
Rep.  507. 

Desertion  Occurring  in  Another  State.  —  A  di- 
vorce may  be  granted  for  a  desertion  which 
occurred  in  another  state.  Hanberry  v.  Han- 
berry,  29  Ala.  719;  Thompson  v.  State,  28  Ala. 
12;  Wilcox  V.  Wilco.x,  10  Ind.  436;  Jenness  v. 
Jenness,  24  Ind.  355,  87  Am.  Dec.  335;  Jones 
v.  Jones,  67  Miss.  195,  ig  Am.  St.  Rep.  299; 
Prosser  v.  Warner,  47  Vt.  667,  19  Am.  Rep. 
132;  Hubbell  V.  Hubbell,  3  Wis.  662,  62  Am. 
Dec.  702;  Manley  v.  Manley,  3  Pin.  (Wis.) 
390;  Gleason  v.  Gleason,  4  Wis.  64;  Shafer  v. 
Bushnell,  24  Wis.  372. 

\.  The  Offense  Need  Not  Be  a  Cause  for  Divorce 
Where  Committed.  —  The  court  is  not  bound  by 
the  law  of  the  place  where  the  offense  was 
committed,  as  that  would  be  enforcing  the  laws 
of  another  state.  In  the  absence  of  statutory 
provisions  to  the  contrary,  it  is  not  a  defense 
that  the  offense  alleged  as  the  cause  for  di- 
vorce was  not  a  cause  for  divorce  in  the  state 
where  it  occurred.  People  v.  Baker,  76  N.  Y. 
78,  32  Am.  Rep.  274;  Tolen  v.  Tolen,  2 
Blackf.  (Ind.)  407,  21  Am.  Dec.  743;  Hubbell 
V.  Hubbell,  3  Wis.  662,  62  Am.  Dec.  702;  Hare 
V.  Hare,  10  Tex.  355;  Jones  v.  Jones.  67  Miss. 
195,  19  Am.  St.  Rep.  299;  Shreck  Shreck,  32 
Tex.  579,  5  Am.  Rep.  251. 

Statutes  Prohibiting  Divorce  for  Offense  Com- 
mitted in  Another  State  Unless  It  Was  a  Cause  for 
Divorce  Where  Committed. —  Where  the  statute 
provides  that  no  divorce  will  be  granted  "  for 
anything  done  out  of  the  state,  unless  it  was 
also  a  cause  for  divorce  by  the  law  of  the 
country  where  the  act  was  done,"  a  wife  is 
not  entitled  to  a  divorce  for  desertion  which 
occurred  in  another  state,  without  proof  that 
the  conduct  of  the  husband  constituted  deser- 
tion in  such  state.  Hick  v.  Hick,  5  Bush 
(Ky.)  670;  Becket  v.  Becket,  17  B.  Mon. 
(Ky.)  370. 

Where  a  separation  occurred  in  New  York 
while  the  wife  had  a  domicil  in  Kentucky  and 
the  husband  had  no  domicil  except  with  his 
wife,  a  divorce  may  be  granted  to  her  under 
such  statute  where  she  continued  to  reside  in 
Kentucky  during  the  separation  and  had  a 
domicil  in  the  state  when  the  cause  for  divorce 
on  the  ground  of  desertion  accrued.  Perzel 
V.  I'cr/.cl,  91  Kv.  634. 

2.  Place  of  Marriage  Immaterial.  —  The  law  of 
the  place  where  the  parties  were  married  does 
not  enter  into  and  form  a  part  f)f  the  terms  of 
the  marriage  contract  as  it  does  in  other  con- 
tracts. Each  state  has  the  power  to  deter- 
mine, change,  or  regulate  the  marriage  status 
of  its  citizens,  without  regard  to  the  laws  of  the 
state    where  the    marriage    was  celebrated. 
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divorce.  If  the  parties  then  acquire  separate  domicils  in  different  states,  each 
state  has  the  power  to  regulate  the  status  or  grant  divorce  to  one  of  the  mar- 
ried parties.*  Any  other  rule  of  jurisdiction  would  place  it  within  the  power 
of  the  guilty  party  to  prevent  a  divorce  by  removing  to  another  state,*  and 
would  deprive  both  of  the  states  in  which  the  parties  acquired  a  domicil  of 
the  power  to  regulate  the  status  of  their  citizens.* 

Contra  — -  Jurisdiction  over  Marriage  Relation.  ■ —  This  is  denied  in  New  York,  how- 
ever, where  it  is  held  that  there  can  be  no  proceeding  in  rem  to  dissolve  the 
marriage  relation  ; '*  that  a  court  can  acquire  no  jurisdiction  over  the  subject- 
matter  by  constructive  service  unless  both  parties  are  domiciled  in  the  state.* 


Barber  v.  Root,  lo  Mass.  260;  Harteau  v.  Har- 
leau,  14  Pick.  (Mass.)  181,  25  Am.  Dec.  372; 
Tolen  V.  Tolen,  2  Blackf.  (Ind.)  407,  2i  Am. 
Dec.  743;  Dorsey  v.  Dorsey,  7  Watts  (Pa.)  350, 
32  Am.  Dec.  767;  Maguire  v.  Maguire,  7  Dana 
(Ky.)  181 ;  Thompson  v.  State,  28  Ala.  12; 
Stanbridge  v.  Stanbridge,  31  Ga.  223;  Clark  v. 
Clark,  8  N.  H.  21;  White  v.  White,  5  N.  H. 
476;  Bierstadt  v.  Bierstadt,  (N.  Y.  i8g8)  51  N. 
Y.  Supp.  862,  29  N.  Y.  App.  Div.  210. 

A  South  Carolina  marriage  may  be  dissolved 
although  no  divorce  was  permitted  at  the  time 
of  the  marriage  in  that  state.  Harrison  v. 
Harrison,  19  Ala.  499. 

In  Soiith  Carolina  the  law  of  the  place 
at  the  time  of  the  marriage  is  held  to  be 
a  part  of  the  contract.  A  Connecticut  mar- 
riage may  be  dissolved  for  desertion,  as  the 
law  of  that  state  permitted  divorce  for  such 
cause.  Hull  v.  Hull,  2  Strobh.  Eq.  (S.  Car.) 
174- 

But  a  marriage  celebrated  in  New  York  can- 
no;  be  dissolved  by  a  decree  in  Illinois  for  de- 
sertion, as  that  was  not  a  cause  for  divorce  in 
that  state.    McCreery  v.  Davis,  44  S.  Car.  195. 

1.  Separate  Domicils  in  Different  States  — 
United  States.  —  Cheever  v.  Wilson,  9  Wall. 
(U.  S.)  123. 

Alabama.  — Thompson  v.  State,  28  Ala.  12. 

Illinois.  —  Dunham  v.  Dunham,  162  111.  589, 
affirming  SI  111.  App.  475. 

Indiana.  —  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 
407,  21  Am.  Dec.  743;  Beard  v.  Beard,  21  Ind. 
321. 

Iowa.  —  Wakefield  v.  Ives,  35  Iowa  238;  Van 
Orsdal  v.  Van  Orsdal,  67  Iowa  35. 

Kansas.  —  Roe  v.  Roe,  52  Kan.  724,  39  Am. 
St.  Rep.  367. 

Louisiana.  —  Smith  v.  Smith,  43  La.  Ann. 
1 140. 

Maine.  —  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549. 

Maryland.  —  Garner  v.  Garner,  56  Md.  127. 

Massachusetts.  —  Hood  v.  Hood,  11  Allen 
(Mass.)  ig6,  87  Am.  Dec.  709;  Burlen  v  Shan- 
non, 115  Mass.  438;  Loker  v.  Gerald,  157 
Mass.  42,  34  Am.  St.  Rep.  252. 

Missouri.  —  Gould  v.  Crow,  57  Mo.  200. 

New  Jersey.  —  Felt  v.  Felt,  (N.  J.  Ch.  1898) 
40  Atl.  Rep.  436. 

Ohio.  —  Voerr  v.  Forsythe,  50  Ohio  St.  726, 
40  Am.  St.  Rep.  703. 

Wisconsin.  —  Shafer  v.  Bushnell,  24  Wis. 
372;  Cook  V.  Cook.  56  Wis.  195,  43  Am.  Rep. 
706. 

2.  Ditson  V.  Ditson,  4  R.  I.  87. 

3.  In  Pennoyer  Neff,  95  U.  S.  734,  there  is 
a  dictum  by  Field,  J.,  which  is  often  quoted 
to  sustain  a  proceeding  in  rem  where  the  de- 
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fendant  is  a  nonresident:  "  We  do  not  mean 
to  assert,  by  anything  we  have  said,  that  a 
state  may  not  authorize  proceedings  to  deter- 
mine the  status  of  one  of  its  citizens  towards  a 
nonresident,  which  would  be  binding  within 
the  state,  though  made  without  service  of  proc- 
ess or  personal  notice  to  the  nonresident. 
The  jurisdiction  which  every  state  possesses  to 
determine  the  civil  status  and  capacities  of  all 
its  inhabitants  involves  authority  to  prescribe 
the  conditions  on  which  proceedings  affecting 
them  may  be  commenced  and  carried  on 
within  its  territory.  The  state,  for  example, 
has  absolute  right  to  prescribe  the  conditions 
upon  which  the  marriage  relation  between  its 
own  citizens  shall  be  created,  and  the  causes 
for  which  it  may  be  dissolved.  One  of  the 
parties  guilty  of  acts  for  which,  by  the  law  of 
the  state,  a  dissolution  may  be  granted,  may 
have  removed  to  a  state  where  no  dissolution 
is  permitted.  The  complaining  party  would, 
therefore,  fail  if  a  divorce  were  sought  in  the 
state  of  the  defendant,  and  if  application  could 
not  be  made  to  the  tribunals  of  the  complain- 
ant's domicil  in  such  case,  and  proceedings  be 
there  instituted  without  personal  service  of 
process  or  personal  notice  to  the  offending 
party,  the  injured  citizen  would  be  without 
redress." 

4.  In  New  York  no  distinction  is  made  as  to 
the  status  of  a  party  in  the  state  in  which  he 
is  domiciled.  Such  status  is  not  considered 
to  be  the  subject-matter,  but  the  marriage  re- 
lation. "The  marriage  relation  is  not  a  res 
within  the  state  of  the  party  invoking  the 
jurisdiction  of  the  court  to  dissolve  it,  so  as  to 
authorize  the  court  to  bind  the  absent  party,  a 
citizen  of  another  jurisdiction,  by  substituted 
service  or  actual  notice  of  the  proceeding  given 
without  the  jurisdiction  of  the  court  where  the 
proceeding  is  pending."  Jones  v.  Jones,  108 
N.  Y.  415,  2  Am.  St.  Rep.  447. 

5.  People  V.  Baker,  76  N.  Y.  78,  32  Am.  Rep. 
274,  reversing  15  Hun  (N.  Y.)  256. 

Where  both  parties  are  domiciled  within  a 
state,  but  one  is  absent  therefrom  so  that  no 
personal  service  can  be  had,  a  valid  decree  can 
be  rendered  upon  constructive  service.  Hunt 
V.  Hunt,  72  N.  Y.  217,  9  Hun  (N.  Y.)  622,  28 
Am.  Rep.  129;  Matter  of  Morrisson,  52  Hun 
(N.  Y.)  102. 

Divorce  in  Another  State  —  Defendant  Domiciled 
in  New  York.  —  Where  the  defendant  was 
domiciled  in  New  York  and  did  not  enter  an 
appearance  in  the  suit,  a  decree  rendered  in 
another  state  on  constructive  service  is  void 
for  want  of  jurisdiction.  People  v.  Baker,  76 
N.  Y.  78;  O'Dea  v.  O'Dea,  loi  N.  Y.  23;  Cross 
V.  Cross,  108  N.  Y.  628,  13  N.  Y.  St.  Rep.  470; 
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3.  Proceedings  In  Rem  and  In  Personam.  —  The  divorce  suit  may  be  either  in 
personatn  or  in  rem,  as  our  divorce  statutes  provide  for  both  of  these  forms  of 
proceeding.  Where  the  defendant  is  a  nonresident  and  cannot  be  personally- 
served  with  summons  the  proceedings  for  divorce  are  not  in  personam  but 
in  rem.^ 

Proceedings  In  Personam.  — •  The  divorce  suit  is  i)i  personam  where  the  defendant 
is  served  personally  within  the  state  *  or  appears  in  a  suit  commenced  by  con- 
structive service  in  a  state  other  than  that  in  which  the  defendant  is  domiciled.* 

Proceedings  In  Rem.  —  Where  the  defendant  is  a  nonresident  or  absent  from 
the  state  and  cannot  be  served  personally  within  the  state,  the  suit  becomes  a 
proceeding  in  rem,  upon  constructive  notice  to  the  defendant.* 

status  of  Plaintiff.  —  Where  the  defendant  has  a  domicil  in  another  state  the 
proceeding  in  rem  is  valid  as  to  the  status  of  the  plaintiff  and  will  dissolve  the 
marriage  as  to  both  parties.'  In  such  proceeding  the  court  acquires  jurisdic- 
tion over  the  status  of  the  plaintiff  only,®  and  cannot  render  a  judgment  in 
personam  as  to  costs,'  alimony,**  or  the  custody  of  children  located  in  another 
state,®  or  a  prohibition  against  marriage.*** 


De  Meli  v.  De  Meli,  120  N.  Y.  485,  17  Am.  St. 
Rep.  652;  Bailie  v.  Bailie,  (Supreme  Ct.)  52  N. 
Y.  Supp.  228. 

Such  decree  is  valid  only  as  to  the  status  of 
the  plaintiff  in  the  state  in  which  the  decree  is 
rendered,  but  has  no  effect  in  other  states. 
Williams  v.  Williams,  130  N.  Y.  193,  27  Am. 
St.  Rep.  517,  and  cases  cited;  People  v. 
Baker,  76  N.  Y.  78,  32  Am.  Rep.  274. 

1.  Divorce  Suit  Hay  Be  Either  In  Rem  or  In 
Personam.  —  Xiboyet  v.  N'iboyet,  4  Prob.  Div. 
12;  Turner  c.  Turner,  44  Ala.  437;  Tovvnsend 
V.  Griffin,  4  Harr.  (Del.)  440;  Beard  v.  Beard, 
21  Ind.  328;  Ewing  v.  Ewinfj,  24  Ind.  472; 
Maguire  v.  Maguire,  7  Dana  (Ky.)  183;  Hard- 
ing V.  Alden,  9  Me.  150,  23  Am.  Dec.  549; 
Ellison  V.  Martin,  53  Mo.  575;  Mangrels  v. 
Mangrels,  6  Mo.  ."^pp.  484. 

Where  a  summons  is  served  personally  in 
another  state  upon  a  resident  thereof  the  court 
acquires  no  jurisdiction  to  grant  a  decree  in 
personam.  Ralston's  Appeal,  93  Pa.  St.  133; 
Burton  -v.  Burton,  45  Hun  (N.  Y.)  68. 

"A  person  not  domiciled  in  a  slate  or  coun- 
try cannot  be  charged  in  personatn  by  adjudi- 
cation there,  unless  he  is  personally  served 
with  notice  or  process  within  it  or  voluntarily 
submits  himself  to  the  jurisdiction  of  its  court 
by  appearing  in  some  manner  in  the  action  or 
proceeding  sought  to  be  instituted  against 
him."  De  Meli  v.  Dc  Meli,  120  N.  Y.  485,  17 
Am.  St.  Rep.  652. 

2.  When  In  Personam.  —  For  practice  relating 
to  personal  service  in  divorce  suits,  see  Encvc. 
OF  Pi..  AND  Pr.,  title  Divorce,  vol.  7,  p.  49. 

3.  Where  a  husband  having  a  domicil  in 
New  York  enters  a  general  appearance  in  the 
wife's  suit  in  Texas,  where  she  has  acquired  a 
domicil,  the  suit  becomes  in  personam  although 
it  was  commenced  as  a  proceeding  in  r,m  and 
summons  served  upon  the  husband  in  New 
York.  In  such  case  the  decree  is  in  personam 
and  will  be  recognized  in  New  York.  Jones 
V.  Jones,  108  N'.  Y.  415,  2  Am.  St.  Rep.  447. 

4.  When  In  Rem.  —  In  Rigney  v.  Rigncy, 
127  N^Y.  408,  24  Am.  St.  Rep.  462,  it  was  said 
that  a  suit  for  divorce,  though  not  strictly 
in  rem  \iitini^  Cole  v.  Cunningham,  133  U.  S. 
116;  Mankin  v.  Chandler,  2  Brock.  (U.  S.)  127], 
is  of  the  nature  of  such  a  proceeding,  or  quasi 
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in  rem,  in  so  far  as  it  affects  the  marital  status- 
of  the  parties;  but  as  to  alimony  and  costs,  it 
is  a  proceeding  in  personam." 

5.  Cheever  v.  Wilson,  9  Wall.  (U.  S.)  loS; 
Roth  V.  Ehman,  107  U.  S.  319;  Roth  v.  Roth, 
104  III.  35,  44  Am.  Rep.  81 ;  Harding  v.  Alden, 
9  Me.  140.  23  Am.  Dec.  549;  Hood  v.  Hood, 
II  Allen  (Mass.)  196,  87  Am.  Dec.  709;  Clark 
V.  Clark,  8  Cush.  (Mass.)  385;  Gould  v.  Crow, 
57  Mo.  200;  Shafer  v.  Bushnell,  24  Wis.  372; 
Wright  V.  Wright,  74  Wis.  439. 

6.  Jurisdiction  of  Status  of  Plaintiff  Only.  — 
People  V.  Baker,  76  N.  Y.  78,  32  Am.  Rep. 
274;  Cook  V.  Cook,  56  Wis.  195,  43  Am.  Rep. 
706. 

In  Dunham  v.  Dunham,  57  HI.  App.  498,  it 
was  said:  "  The  condition  of  marriage  is  a 
status,  and  therefore  a  thing,  but  the  condition 
appertains  to  two,  and  exists  in  a  status  wher- 
ever each  is.  Proceedings  in  rem  dispose  only 
of  the  rem  within  the  jurisdiction  of  the 
court. " 

"  The  right  of  a  foreign  court  to  adjudicate 
with  respect  to  the  status  of  its  own  dc  miciled 
citizens  is  undisputed,  but  I  have  failed  to  see 
how  its  right  to  decide  the  status  ol  a  citizen 
of  this  state,  by  such  adjudication,  is  to  be 
conceded.  *  *  *  All  the  claim  which  such 
an  adjudication  has  to  foreign  recognition,  in 
my  opinion,  rests  on  the  ground  of  comity." 
Doughty  V.  Doughty,  28  N.  J.  Eq.  581. 

7.  Judgment  In  Personam  as  to  Costs. —  Lytle 
V.  Lytle,  4S  Ind.  200. 

8.  Judgment  In  Personam  as  to  Alimony.  — 
Bunnell  v.  Bunnell,  25  Fed.  Rep.  214;  Turner 
V.  Turner,  44  Ala.  450;  Thompson  v.  State,  28 
Ala.  17;  Beard  v.  Beard,  21  Ind.  321;  Madden 
V.  Fielding,  19  La.  Ann.  505;  Ellison  v.  Mar- 
tin, 53  Mo.  575;  Gould  V.  Crow,  57  Mo.  204; 
Leith  V.  Lcith,  39  N.  H.  39;  Jackson  v.  Jack- 
son, I  Johns.  (N.  Y.)  424;  Prosscr  v.  Warner, 
47  Vt.  f)67,  19  Am.  Rep.  132. 

9.  Custody  of  Children. —  Kline  v.  Kline,  57 
Iowa  386,  42  Am.  Rep.  47;  Wakefield  v.  Ives, 
35  Iowa  238;  Avery  v.  Avery,  33  Kan.  i,  52 
Am.  Rep.  523;  People  v.  Allen,  105  N.  Y.  628, 
affirminjr  40  Hun  (N.  Y.)  611,  2  N.  Y.  St.  Rep. 
199;  Harris  v.  Harris,  115  N.  Car.  587,  44  Am. 
St.  Rep.  471. 

10.  Prohibition  Against  Marriage.  —  Garner  v. 
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4.  Appearance  Without  Domicil,  —  The  appearance  of  both  parties  in  a  court 
of  a  state  wherein  neither  is  domiciled  will  not  give  the  court  jurisdiction  over 
the  subject  matter,  i.  c,  the  status  of  one  or  both  parties  within  such  state.* 
But  if  the  court  acquires  jurisdiction  by  reason  of  the  plaintiff  having  a  domicil 
within  the  state  the  appearance  of  the  defendant  merely  changes  the  proceed- 
ing /;/  rem  to  a  proceeding  in  pcrscniavi. 

V.  Causes  FOR  Divorce  —  1.  Adultery  —  a.  Definition. — Adultery,  as  a 
cause  for  divorce,  is  the  voluntary  sexual  intercourse  of  a  married  person  with 
one  of  the  opposite  sex  not  the  husband  or  wife.* 

b.  Divorce  Statutes  —  Distinction  as  to  offense  by  Husband.  —  Adult- 
ery by  either  party  was  a  cause  for  a  divorce  a  inensa  at  common  law,* 
but  by  the  divorce  statutes  now  in  force  it  is  always  a  cause  for 
absolute  divorce  *  except  in   England,^   Kentucky ,^   North    Carolina,''  and 


Garner,  56  Md.  128;  Maguire  v.  Maguire,  7 
Dana  (Ky.)  181;  Van  Storch  z/.  Griffin,  71  Pa. 
St.  244. 

1.  Appearance  Without  Domicil.  —  Harrison  v. 
Harrison,  20  Ala.  629,  56  Am.  Dec.  227;  Ma- 
guire V.  Maguire,  7  Dana  (Ky.)  183;  People  v. 
Dawell,  25  Mich.  247,  12  Am.  Rep.  260;  Van 
Fossen  Stale,  37  Ohio  St.  317,  41  Am.  Rep. 
507;  Beach  v.  Beach,  (Okla.  1896)  46  Pac.  Rep. 
514;  Dictum  in  Chase  v.  Chase,  6  Gray  (Mass.) 
161. 

See  also  Bunnell  v.  Bunnell,  25  Fed.  Rep.  214; 
Beard  v.  Beard,  21  Ind.  321;  Sanford  v. 
Sanford,  5  Day  (Conn.)  353. 

As  to  facts  constituting  an  appearance  see 
EiNCYC.  OF  Pi.,  and  Pr.,  title  Divorce,  vol.  7, 
p.  49. 

In  Jones  v.  Jones,  loS  N.  Y.  415,  2  Am.  St. 
Rep.  447,  it  was  held  that  the  court  acquired 
jurisdiction  over  the  subject-matter  by  an 
appearance  of  the  defendant  in  a  suit  com- 
menced in  a  state  other  than  that  in  which  he 
was  domiciled. 

2.  Adultery  as  Ground  for  Divorce  Defined.  — 
Nelson  on  Divorce  and  Separation,  §  125; 
Hood  V.  State,  56  Ind.  271,  26  Am.  Rep.  21. 

Other  Definitions.  —  "Adultery  is  criminal  in- 
tercourse between  a  married  person  and  one  of 
the  opposite  sex,  whether  married  or  single. 
To  sustain  it  there  must  be  proof  of  an  actual 
marriage.  Reputation  and  cohabitation  are 
not  sufficient."    Miner  v.  People,  58  111.  59. 

"  Sexual  connection  between  a  married 
woman  and  an  unmarried  man  or  a  married 
man  other  than  her  husband."  Anderson's 
Law  Diet.,  citing  Hood  v.  State,  56  Ind.  274, 
26  Am.  Rep.  21. 

See  also  definitions  in  Gipps  v.  Gipps,  11  H. 
L.  Cas.  i;  State  v.  Hinton,  6  Ala.  864. 

3.  At  Common  Law.  —  In  i  Blackstone  Com., 
p.  441,  it  is  stated  that  "  adultery  is  only  a 
cause  of  separation  from  bed  and  board,  for 
which  the  best  reason  that  can  be  given  is  that 
if  divorces  were  allowed  to  depend  upon  a 
matter  within  the  power  of  either  of  the  par- 
ties they  would  probably  be  extremely  fre- 
quent; as  was  the  case  when  divorces  were 
allowed  for  canonical  disabilities,  on  the  mere 
confession  of  the  parties,  which  is  now  pro- 
hibited by  the  canons.  However,  divorces  a 
vinculo  matrimonii,  for  adultery,  have  of  late 
years  been  frequently  granted  by  act  of  par- 
liament." 

4.  But  in  South  Carolina  absolute  divorces 
are  not  permitted  for  any  cause.    In  the  states 
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noted  infra  the  offense  must  be  coupled  with 
desertion  or  include  illicit  cohabitation. 

5.  English  Divorce  Act.  —  Under  the  present 
divorce  law  of  England  the  husband  may 
obtain  an  absolute  divorce  from  the  wife  on 
the  ground  of  adultery.  But  in  order  for  the 
wife  to  obtain  an  absolute  divorce  from  her 
husband  she  must  prove  incestuous  adultery, 
bigamy  with  adultery,  rape,  sodomy  or 
bestiality,  or  adultery  coupled  with  such 
cruelty  as  without  adultery  would  have  en- 
titled her  to  a  divorce  a  mettsa  et  thoro,  or 
adultery  coupled  with  desertion  without 
reasonable  excuse  for  two  years  or  upwards. 
The  cruelty  must  be  of  the  same  degree  as  de- 
fined in  the  ecclesiastical  law.  Waddell  v. 
Waddell,  2  Sw.  &  Tr.  584;  Hooper  v.  Hooper, 
I  Sw.  &  Tr.  602;  Power  v.  Power,  4  Sw.  &  Tr. 
173:  Knight  V.  Knight,  4  Sw.  &  Tr.  103;  Swat- 
man  V.  Swatman,  4  Sw.  &  Tr.  135;  Bethune  v. 
Bethune,  (1891)  Prob.  205;  Oliver  v.  Oliver,  5 
L.  J.  N.  S.  602;  Milford  v.  Milford,  27  L.  J. 
Mat.  Cas.  77;  Tinney  v.  Tinney,  L.  R.  i  P.  & 
D.  483. 

The  adultery  must  be  coupled  with  deser- 
tion, and  both  offenses  must  be  established. 
Garcia  v.  Garcia,  13  Prob.  Div.  216;  Drew  v. 
Drew,  13  Prob.  Div.  97;  Lodge  v.  Lodge,  15 
Prob.  Div.  159;  Lapington  v.  Lapington,  14 
Prob.  Div.  21;  Farmer  v.  Farmer,  g  Prob.  Div. 
246. 

The  reasonable  cause  which  will  justify  a 
separation  need  not  be  a  cause  for  decree  nisi, 
but  it  must  be  some  grave  and  weighty  cause 
more  serious  than  frailty  of  temper  and  dis- 
tasteful habits.  Yeatman  v.  Yeatman,  L.  R.  i 
P.  &  D.  489. 

6.  Kentucky  —  Living  in  Adultery.  —  In  Ken- 
tucky a  divorce  is  not  granted  for  adultery  of 
the  husband,  but  either  party  is  entitled  to  a 
divorce  where  the  other  is  "  living  in  adultery 
with  another  man  or  woman."  The  husband 
may  obtain  a  divorce  from  the  wife  for 
"  adultery  by  the  wife,  or  such  lewd,  lascivi- 
ous behavior  on  her  part  as  proves  her  to  be 
unchaste,  without  actual  proof  of  an  act  of 
adultery."    Kentucky  General  Statutes,  iSSS. 

7.  North  Carolina  —  Separating  and  Living  in 
Adultery.  —  An  absolute  divorce  is  granted 
where  "  either  party  shall  separate  from  the 
other  and  live  in  adultery,"  or  if  "  Xhp  wife 
shall  commit  adultery." 

Separate  acts  of  adultery  without  cohabita- 
tion do  not  constitute  a  "  living  in  adultery." 
Long  V.  Long,  2  Hawks  (9  N.  Car.)  1S9.  See 
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Texas,^  where  a  distinction  is  made  as  to  the  ofTense  of  the  husband. 

c.  Conduct  Constituting  Adultery  —  (i)  Fornication.  — The  term  as 
used  in  the  divorce  statutes  includes  sexual  intercourse  with  an  unmarried  per- 
son,* although  such  offense  may  not  be  within  the  statute  making  adultery  a 
crime.* 

(2)  Sodomy.  —  It  is  not  clear  whether  at  common  law  the  crime  against 
nature  or  sodomy  was  considered  as  adultery  or  as  distinct  cause  for  divorce. 
Such  offenses  do  not  fall  within  the  definition  of  adultery."* 

(3)  Marriage  binder  Mistake  of  Fact. — Where  a  party  enters  into  a  void 
second  marriage  under  a  mistake  of  fact  he  is  not  guilty  of  adultery,'  unless 
he  acts  in  bad  faith  or  was  negligent  in  ascertaining  the  facts.® 


also  Marble  v.  Marble,  36  Mich.  386;  Richard- 
son V.  State,  37  Tex.  346;  Swancoat  v.  State, 

4  Tex.  App.  105;  Cranberry  v.  State,  61  Miss. 
440;  Carotti  v.  State,  42  Miss.  334;  Kinard  v. 
State,  57  Miss.  132;  Parks  v.  State,  4  Tex. 
App.  134;  State  V.  Crowner,  56  Mo.  147;  Hall 
V.  Slate,  53  Ala.  463. 

The  plaintiff  must  prove  a  separation  or  de- 
sertion on  the  part  of  the  defendant  as  well  as 
adultery.  Morris  v.  Morris,  75  N.  Car.  168; 
Steel  V.  Steel,  104  N.  Car.  631;  Whittington  v. 
Whittington,  2  Dev.  &  B.  L.  (19  N.  Car.)  64; 
Tew  V.  Tew,  80  N.  Car.  316;  Wood  v.  Wood, 

5  Ired.  L.  (27  N.  Car.)  674;  Moss  v.  Moss,  2 
Ired.  L.  (24  N.  Car.)  55. 

1.  Texas  —  Abandonment  and  living  in  Adul- 
tery.—  An  absolute  divorce  may  be  granted 
"  in  favor  of  the  husband  where  his  wife  shall 
have  been  taken  in  adultery,"  and  "  in  favor 
of  the  wife  where  he  shall  have  abandoned 
her,  and  lived  in  adultery  with  another 
woman."  Under  this  statute  a  wife  is  not  en- 
titled to  a  divorce  for  adultery  by  the  husband 
after  she  had  without  cause  abandoned  him. 
Johnson  v.  Johnson,  (Tex.  Civ.  App.  1893)  23 
S.  W.  Rep.  1022. 

2.  Fornication.  —  "  Sexual  intercourse  by  the 
husband  with  an  unmarried  woman  is  as  much 
a  violation  of  the  contract  and  of  the  rights  of 
the  wife  as  it  would  be  if  committed  with  a 
married  woman.  The  word  '  adultery  '  in  its 
popular  sense  would  include  this  violation  of 
the  contract,  whether  committed  with  a  mar- 
ried or  unmarried  woman."  Pickett  v.  Pick- 
ett, 27  Minn.  299. 

3.  Com.  V.  Call,  21  Pick.  (Mass.)  509,  32 
Am.  Dec.  284;  State  v.  Armstrong,  4  Minn. 
335;  State  V.  Lash,  16  N.  J.  L.  384,  32  Am. 
Dec.  397:  State  v.  Fellows,  50  Wis.  65. 

Adultery  with  Slave.  —  It  is  immaterial  that 
the  particeps  criminis  was  a  slave,  as  the  divorce 
statute  was  "  intended  to  give  relief  in  all  cases 
of  unfaithfulness  of  a  married  person  to  the 
marriage  bed."  Mosser  v.  Mosscr,  29  Ala. 
313.    See  also  Smelser  v.  State,  31  Tex.  95. 

4.  See  infra.  Sodomy  or  Bui^i^eiy. 

Bestiality  is  not  adultery,  as  it  is  not  "  sex- 
ual intercourse  of  a  married  person  with  a  per- 
son other  than  the  husband  or  wife,"  as  com- 
monly defined.  Anonymous,  (C.  PI.)  3  Ohio 
Dec.  450. 

6.  Mistaken  Belief  that  Spouse  Was  Dead.  —  A 
wife  married  ten  or  fifteen  years  after  she  last 
heard  from  her  husband  and  in  the  belief  that 
he  was  dead.  Subsequently  she  discovered  that 
her  husband  was  alive  and  married  to  another. 
She  was  granted  a  divorce,  the  court  holding 
the  husband  guilty  of  adultery  in  his  second 


marriage,  but  the  wife  was  not  guilty  of 
adultery  in  her  second  marriage,  as  she  acted 
under  a  mistake  of  fact.  Smith  v.  Smith,  64 
Iowa  682. 

More  than  seven  years  after  a  husband  had 
abandoned  the  wife  and  left  the  state  she  mar- 
ried again,  the  second  husband  dying  four  or 
five  years  before  the  first  husband  brought  suit 
for  divorce  on  the  ground  of  adultery  in  en- 
tering the  second  marriage.  It  was  held  that 
the  wife  was  not  guilty  of  adultery,  as  she  had 
acted  under  a  mistake  of  fact.  Valleau  z'. 
Valleau,  6  Paige  (N.  Y.)  207. 

But  in  such  cases  the  circumstances  must  be 
such  as  to  create  a  presumption  of  death.  If 
in  fact  the  absent  spouse  is  not  dead  and  such 
fact  could  have  been  discovered  on  inquiry, 
the  party  contracting  a  second  marriage  is 
guilty  of  adultery.  Whippen  v.  Whippen,  147 
Mass.  294.  See  also  Bodwell  v.  Bodwell,  113 
Mass.  314.  See  the  title  Adultkrv,  vol.  i,  p. 
751. 

6.  Mistake   as  to  Divorce  —  Negligence.  —  h 

party  to  a  divorce  suit  inquired  of  ihe  referee 
who  heard  the  cause,  and  was  told  by  such 
officer  that  a  decree  of  divorce  had  been 
granted,  when  in  fact  the  decree  had  not  been 
entered.  It  was  held  that  the  party  was  free 
from  negligence.  Robertson  v.  Robertson,  9 
Daly  (N.  Y.)  44. 

A  wife  is  guilty  of  adultery  in  entering  into 
a  void  marriage  on  the  advice  of  an  ignorant 
magistrate  that  she  had  a  right  to  marry  be- 
cause her  husband  had  deserted  her  and  mar- 
ried another.  State  v.  Goodenow,  O5  Me. 
32. 

A  wife,  knowing  that  her  husband  was  alive 
and  had  not  obtained  a  divorce,  consulted  a 
clergyman  of  good  standing,  w-ho  advised  her 
that  under  the  circumstances  her  marriage  had 
"  run  out,"  and  that  she  had  "  a  perfect  legal 
right  to  get  married."  She  married  in  reli- 
ance upon  this  advice,  but  on  discovering  the 
mistake  applied  for  a  divorce  from  her  first 
husband.  It  was  held  that  the  facts  disclosed 
a  mistake  of  law  and  her  petition  should  be 
dismissed.     I'eirrc      I'circe,  ifm  .Mass.  216. 

Same  —  Mistake  of  Fact  by  Attorney.  —  A  wife, 
having  obtained  a  decree  was  advised  by 

her  attorney  that  he  could  have  the  decree 
made  absolute  on  a  certain  day  without  her 
presence.  Sixteen  days  after  that  day  she  mar- 
ried in  good  faith,  believing  that  a  decree  had 
been  obtained,  but  her  attorney  was  unable  to 
olnain  the  decree,  being  prevented  by  sick- 
ness. It  was  held  ih.it  she  acted  under  a  mis- 
take of  fact,  aiul  was  entitled  to  have  the 
decree  made  absolute.  She  was  not  guilty  of 
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(4)  Marriage  under  Mistake  of  Laiv.  —  But  where  a  party  acts  under  a 
mistake  of  law,  believing  that  he  has  a  right  to  enter  into  a  second  marriage,  he 
is  guilty  of  adultery,  although  he  acted  in  good  faith.  This  is  true  where  a 
party  enters  into  a  void  marriage  before  the  marriage  is  dissolved  by  an  abso- 
lute decree  '  or  after  obtaining  a  decree  of  separation,*  or  marries  pending 
appeal,'*  or  after  obtaining  a  divorce  void  for  want  of  jurisdiction.* 

(5)  Intent  —  Fraud  —  Mental  Incapacity.^ — The  sexual  intercourse,  to  constitute 
adultery,  must  be  voluntary  and  not  the  result  of  force,'  or  of  insanity  or 
mental  incapacity.® 

d.  Evidence  —  (i)  Circumstantial  Evidence  —  (a)  in  General. — -As  this 
offense  is  one  of  secrecy,  in  which  both  of  the  parties  take  precautions  to  pre- 
vent discovery,  it  is  rarely  susceptible  of  proof  by  direct  evidence.''    The  evi- 


negligence,  and  had  not  commilted  adultery. 
Pratt  V.  Pratt,  157  Mass.  503. 

In  a  similar  case  the  Supreme  Court  of 
Illinois  reached  a  different  conclusion.  After 
a  hearing  of  a  divorce  suit  the  wife  was  in- 
formed by  her  solicitor  that  a  decree  had  been 
granted;  she  procured  what  purported  to  be  a 
certified  copy  from  him  and  married  again. 
No  decree,  however,  was  in  fact  rendered  at 
this  time;  but  additional  testimony  was  taken 
and  a  decree  rendered  some  twenty  days  later, 
and  the  wife,  on  discovering  her  mistake,  had 
a  new  marriage  ceremony  performed.  The 
first  husband  had  the  decree  vacated  on  the 
ground  of  fraud.  The  wife  then  brought  suit 
for  divorce  on  the  ground  of  adultery,  and  the 
first  husband  answered,  setting  up  in  recrim- 
ination the  adultery  of  the  wife  under  the  void 
marriage  before  the  decree  was  rendered,  and 
his  plea  was  sustained.  The  court  held  that 
the  wife  was  not  free  from  negligence  in  rely- 
ing upon  the  advice  of  her  solicitor.  Gordon 
V.  Gordon,  141  111.  160,  33  Am.  St.  Rep.  294, 
affirming  41  111.  App.  137.  The  decision  ap- 
pears to  have  been  based  in  part  upon  the  fact 
that  the  divorce  was  obtained  by  fraud.  See 
criticism  in  Nelson  on  Divorce  and  Separation, 
§  137. 

1.  Void    Marriage  —  Mistake    of    Law.  —  A 

spouse  entering  into  a  void  second  marriage 
under  a  mistaken  belief  that  a  decree  nisi  in 
effect  dissolved  the  marriage,  is  guilty  of 
adultery.  Moors  v.  Moors,  121  Mass.  232. 
See  also  Googins  v.  Googins,  152  Mass.  533; 
Warter  v.  Warter,  15  Prob.  Div.  152;  Wickham 
V.  Wickham,  6  Prob.  Div.  11;  Wales  v.  Wales, 
119  Mass.  89;  Noble  v.  Noble,  L.  R.  2  P.  &  D. 
691;  Norman  v.  Villars,  2  Exch.  Div.  359; 
Prole  V.  Soady,  L.  R.  3  Ch.  220. 

2.  A  husband  is  guilty  of  adultery,  where 
he  marries  after  the  wife  had  obtained  a  decree 
of  separation,  although  he  obtained  an  abso- 
lute divorce  in  another  state  which  he  was  ad- 
vised was  valid,  but  which,  in  the  opinion  of 
the  court,  was  void  for  want  of  jurisdiction. 
Vischer  v.  Vischer,  12  Barb.  (N.  Y.)  640.  See 
also  the  title  Adultery,  vol.  i.  p.  751. 

3.  Marriage  Pending  Appeal.  —  A  marriage 
pending  appeal  or  during  the  time  within 
which  a  party  is  permitted  to  appeal  from  a 
decree  of  divorce  is  void.  Wilhite  v.  Wilhite, 
41  Kan.  154;  Warier  v.  Warter,  15  Prob.  Div. 
152;  Comstock  J'.  Adams,  23  Kan.  513,  33  Am. 
Rep.  191;  Wickham  v.  Wickham,  6  Prob.  Div. 
II;  Matter  of  Smith,  4  Wash.  702;  Cox  v. 
Combs,  8  B.  Mon.  (Ky.)  231. 


In  Bailey  v.  Bailey,  45  Hun  (N.  Y.)  278,  the 
plaintiff  obtained  a  decree  on  Feb.  5,  and  mar- 
ried on  March  5.  On  March  5  an  appeal  wa& 
taken  in  which  the  decree  was  reversed.  After 
reversal  the  plaintiff  ceased  to  cohabit  with  hi& 
second  wife.  There  was  no  statute  prohibit- 
ing a  second  marriage  during  the  time  within 
which  an  appeal  could  be  taken.  In  a  subse- 
quent suit  for  divorce  on  the  ground  of  adultery 
it  was  held  that  the  marriage  and  cohabitation 
pending  the  appeal  did  not  constitute  adultery, 
as  such  acts  were  not  voluntary  immorality. 

4.  Void  Divorce.  —  Marriage  and  cohabitation 
after  obtaining  a  divorce  void  for  want  of 
jurisdiction  constitute  adultery  regardless  of 
the  good  faith  of  the  parties  or  their  belief  that 
their  marriage  is  valid.  Flower  v.  Flower,  42 
N.  J.  Eq.  152;  Green  v.  Green,  i  Reports  507; 
Simonds  v.  Simonds  103  Mass.  572,  4  Am. 
Rep.  576;  Munson  v.  Munson,  60  Hun  (N.  Y.) 
189;  McGiffert  v.  McGiffert,  31  Barb.  (N.  Y.) 
69;  Leith  V.  Leith,  39  N.  H.  20:  Litowich  v. 
Litowicli,  19  Kan.  451,  27  Am.  Rep.  145:  Hood 
V.  State,  56  Ind.  263,  26  Am.  Rep.  21;  State  v. 
Armington,  25  Minn.  29;  State  v.  Fleak,  54 
Iowa  429;  Davis  v.  Com.,  13  Bush  (Ky.)  318; 
People  V.  Baker,  76  N.  Y.  78,  32  Am.  Rep.  274. 

5.  Force.  • —  A  wife  is  not  guilty  of  adultery 
where  it  appears  that  she  was  the  victim  of 
rape.  People  v.  Chapman,  62  Mich.  280,  4 
Am.  St.  Rep.  857. 

But  a  man  may  be  convicted  of  adultery 
although  the  offense  was  committed  without 
the  consent  of  the  woman.  State  v.  Sanders, 
30  Iowa  582;  State  v.  Donovan,  61  Iowa  278; 
State  V.  Henderson,  84  Iowa  161. 

A  man  is  guilty  of  adultery  although  the 
offense  was  committed  with  a  woman  who  was 
stupefied  with  liquor.  Com.  v.  Bakeman,  131 
Mass.  577,  41  Am.  Rep.  248. 

6.  Insanity.  —  See  infra.  General  Defenses  — 
Insanity;  Nichols  v.  Nichols,  31  Vt.  328, 
73  Am.  Dec.  352;  Yarrow  Yarrow,  (1892) 
Prob.  92;  Wray  v.  Wray,  19  Ala.  522;  Wray 
V.  Wray,  33  Ala.  187;  Broadstreet  v.  Broad- 
street,  7  Mass.  474;  Mims  v.  Mims,  33  Ala. 
98;  Hill  V.  Hill,  27  N.  J.  Eq.  214.  See  contra, 
Matchin  v.  Matchin,  6  Pa.  St.  332,  47  Am.  Dec. 
466. 

7.  Circumstantial  Evidence  Sufficient.  —  "There 

is  no  direct  evidence  of  the  fact  of  adultery, 
but  it  is  claimed  that  the  circumstances  proved 
sustain  the  charge.  It  is  not  requisite  that 
there  shall  be  direct  proof  of  this  crime,  for  if 
that  were  the  rule,  there  is  not  one  case  in  a 
hundred  where  such  proof  would  be  attainable. 
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dence  is  generally  circumstantial,  and  this  is  all  that  is  required.* 

(b)  Sufficiency  of  the  Evidence  —  Circumstances  Leading  to  Conclusion.  —  The  courts  have 
not  agreed  upon  a  rule  by  which  the  sufficiency  of  circumstantial  evidence  of 
adultery  may  be  determined.  Indeed,  it  is  difficult  to  frame  a  rule  by  which  all 
courts  should  be  bound  in  weighing  circumstantial  evidence.  The  rule  stated 
by  Lord  Stowell  is  most  followed  by  the  courts.  "The  only  general  rule," 
said  he,  "that  can  be  laid  down  upon  the  subject  is  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a  reasonable  and  just 
man  to  the  conclusion."  * 

Evidence  Must  Be  Convincing  and  Consistent.  —  But  the  evidence  must  be  complete, 
satisfactory,  and  convincing,  and  consistent  with  the  hypothesis  that  the 
adultery  was  committed.* 

The  crime  is  almost  invariably  clandestine, 
and  committed  only  when  every  precaution  is 
taken  to  preclude  the  possibility  of  its  discov- 
ery. Fam'liar  indicia  oi  it  are:  loss  of  affec- 
tion that  is  due  to,  and  was  bestowed  upon, 
its  legitimate  object,  and  the  bestowal  of  affec- 
tion upon  an  unlawful  object,  stolen  inter- 
views, private  correspondence,  amorous  and 
passionate  utterance,  personal  freedom,  in- 
decent familiarity,  compromising  situations, 
and  the  like.  There  may  also  be  slight,  deli- 
cate, and  indefinable  circumstances,  proximate 
to  the  adultery  and  peculiar  to  a  given  case, 
that,  though  less  prominent  as  indicia,  are, 
nevertheless,  powerful  factors  in  producing 
conviction  of  guilt."  Hurtzig  v.  Hurtzig,  44 
N.  J.  Eq.  329. 

1.  Siebert  v.  Klapper,  49  La.  Ann.  241.  See 
the  title  ADUi.rr.RY,  vol.  i,  p.  752. 

"  It  is  a  fundamental  rule  that  it  is  not 
necessary  to  prove  the  direct  fact  of  adultery, 
because,  if  it  were  otherwise,  there  is  not  one 
case  in  a  hundred  in  which  that  proof  would 
be  attainable.  It  is  very  rarely  indeed  that  the 
parties  are  surprised  in  the  direct  fact  of 
adultery.  In  every  case  almost  the  fact  is  in- 
ferred from  circumstances  that  lead  to  it  by  a 
fair  inference  as  a  necessary  conclusion ;  and 
unless  this  were  the  case,  and  unless  this  were 
so  held,  no  protection  whatever  could  be  given 
to  marital  rights.  What  are  the  circumstances 
which  lead  to  such  a  conclusion  cannot  be  laid 
down  universally,  though  many  of  them,  of  a 
more  obvious  nature  and  of  more  frequent  oc- 
currence, are  to  be  found  in  the  ancient  books. 
At  the  same  time  it  is  impossible  to  indicate 
them  universally,  because  they  may  be  in 
finitely  diversified  by  the  situation  and  char- 
acter of  the  parties,  by  the  state  of  general 
manners,  and  by  many  other  incidental  cir- 
cumstances apparently  slight  and  delicate  in 
themselves,  but  which  may  have  the  most  im- 
portant bearings  in  decisions  upon  the  particu- 
lar case.  The  only  general  rule  that  can  be  laid 
do'vn  upon  the  subject  is,  that  thecircumstanccs 
must  be  such  as  would  lead  the  guarded  discre- 
tion of  a  reasonable  and  just  man  to  the  con- 
clusion; for  it  is  not  to  lead  a  harsh  and 
intemperate  judgment,  moving  upon  appear- 
ances that  are  equally  capable  of  two  interpre- 
tations; neiiher  is  it  to  be  a  matter  of  artificial 
reasoning,  judging  upon  such  things  differently 
from  what  would  strike  the  careful  and  cautious 
consideration  of  a  discreet  man.  The  facts  are 
not  of  a  technical  nature;  they  are  facts  de- 
terminable upon  common  grounds  of  reason; 
and  courts  of  justice  would  wander  very  much 


from  their  proper  office  of  giving  protection  to 
the  rights  of  mankind,  if  they  let  themselves 
loose  to  subtleties,  and  remote  and  artificial 
reasonings,  upon  such  subjects.  Upon  such 
subjects  the  rational  and  legal  interpretation 
must  be  the  same."  Loveden  v.  Loveden,  2 
Hag.  Con.  I,  4  Eng.  Eccl.  461. 

2.  Lord  Stowell's  Kule  —  England.  —  Loveden 
V.  Loveden,  2  Hag.  Con.  i,  4  Eng.  Eccl.  461. 
Followed  in : 

Alabama.  —  Powell  v.  Powell,  80  Ala.  595; 
Mosser  z'.  Mosser,  29  Ala.  313;  Jeter  v.  Jeter, 
36  Ala.  391;  Morrison  v.  Morrison,  95  Ala.  309. 
Illinois.  —  Daily  v.  Daily,  64  III.  329. 
Iowa.  —  Inskeep  v.  Inskeep,  5  Iowa  204. 
Maryland.  —  Kremelberg  v.  Kremelberg,  52 
Md.  553. 

Massachusetts.  —  Thayer  v.  Thayer,  loi 
Mass.  Ill,  100  Am.  Dec.  no. 

New  Jersey.  —  Day  v.  Day,  4  N.  J.  Eq.  444; 
Berckmans  v.  Berckmans,  16  N.  J.  Eq.  122; 
Culvers'.  Culver,  38  N.  J.  Eq.  163;  Hurtzig 
Hurtzig,  44  N.  J.  Eq.  329. 

Ne7o  York.  —  Mulock  v.  Mulock,  i  Edw.  Ch. 
(N.  Y.)  14;  Moller  v.  Moller,  115  N.  Y.  466. 

Pennsylvania.  —  Matchin  v.  Matchin,  6  Pa. 
St.  332,  47  Am.  Dec.  466. 

Virs^inia.  —  Throckmorton  v.  Throckmorton, 
86  Va!  768. 

Wisconsin.  —  Freeman  v.  Freeman,  31  Wis. 
235;  Poertner  r.  Poertner,  66  Wis.  644. 

3.  Evidence  Must  Be  Consistent  and  Convincing. 
— "  Wc  understand  the  rule  to  be  that  in  a 
civil  action  the  fact  of  adultery  may  be  proved 
by  such  facts  and  circumstances  as,  under  the 
rules  of  law,  are  legal  evidence,  admissible  in 
a  court  of  justice,  which  clearly  satisfy  the 
mind  of  the  tribunal  which  is  required  to  pass 
upon  the  question  of  the  commission  of  the 
act.  In  weighing  the  evidence  and  consider- 
ing the  facts  and  circumstances  great  care  is 
necessary,  on  the  one  hand,  not  to  be  misled 
by  circumstances  reasonably  capable  of  two 
interpretations  into  giving  them  an  evil  rather 
than  an  innocent  one,  nor,  on  the  other,  by 
refusing  to  give  them  their  plain  and  natural 
significance  on  the  theory  that  a  different 
standard  of  judgment  applies  to  such  cases 
from  that  which  in  ordinary  transactions 
guides  the  conclusions  of  intelligent  and  con- 
scientious men.  The  circumstances  must  be 
considered  separately,  and  ;iIso  as  a  whole. 
The  single  threads  of  circumstances  may  be 
weak,  but  united  they  often  lead,  with  assured 
conviction,  to  the  final  f.nct  which  is  the  sub- 
ject of  the  investigation."  Allen  v.  Allen, 
loi  N.  Y.  658. 

749  Volume  IX. 


Causes  for  Divorce. 


DIVORCE. 


Adultery, 


Interpretation  Always  in  Favor  of  Innocence.  —  The  circumstances,  when  reviewed 
together,  must  be  incompatible  with  innocence,  and  if  reasonably  capable  of 
two  interpretations,  that  interpretation  which  favors  innocence  will  be  adopted.* 
But  guilt  will  be  inferred  where  it  is  impossible  to  reconcile  the  testimony  with 
any  theory  of  innocence.* 

Whether  a  Necessary  Conclusion.  —  It  is  held  by  some  courts  that  the  circum- 
stantial evidence  must  establish  the  offense  "not  only  as  a  fair  inference  but  as 
a  necessary  conclusion."  ^  But  this  rule  appears  to  be  based  upon  a  dictum,* 
and  is  denied  in  later  decisions  which  hold  that  adultery  may  be  established 
b}'  proof  of  such  circumstances  as  convince  the  court.* 

(c)  Rule  of  Reasonable  Doubt  —  Proof  Beyond  Reasonable  Doubt  Not  Required.  —  The  act 
of  adultery  need  not  be  proved  beyond  a  reasonable  doubt,®  as  the  same  degree 


1.  Interpretation    Favorable    to  Innocence  — 

Alahaiiia.  —  Mosser  v.  Mosser,  29  Ala.  313; 
Jeter  v.  Jeter,  36  Ala.  391;  Richardson  v. 
Richardson,  4  Port.  (Ala.)  467,  30  Am.  Dec. 
538;  Powell  V.  Powell,  80  Ala.  595. 

Illinois.  —  Carter  v.  Carter,  62  111.  439; 
Chestnut  r.  Chestnut,  88  111.  549;  Stiles  v. 
Stiles,  62  111.  App.  408. 

Iowa.  —  Inskeep  v.  Inskeep,  5  Iowa  204; 
Aitchison  v.  Aitchison,  99  Iowa  93. 

Kajisas.  —  Burke  v.  Burke,  44  Kan.  307,  21 
Am.  St.  Rep.  283. 

Louisiana.  —  Mehle  v.  Lapeyrollerie,  16  La. 
Ann.  4. 

'New  Jersey.  —  Osborn  v.  Osborn,  44  N.  J. 
Eq.  257;  Whitenack  v.  Whitenack,  36  N.  J. 
Eq.  474;  Hurtzig  v.  Hurtzig,  44  N.  J.  Eq.  329; 
Koenig  v.  Koenig,  (N.  J.  1887)  9  Atl.  Rep.  750. 

Nezu  York.  —  Ferguson  v.  Ferguson,  3 
Sandf.  (N.  Y.)307;  Pfeiffer  v.  Pfeiffer,  (Buffalo 
Super.  Ct.)  9  N.  Y.  Supp.  28;  Steffens  v. 
Steffens,  16  Daly  (N.  V.)  363,  ig  Civ.  Pro.  Rep. 
(N  .Y.)  267;  Auld  V.  Auld,  (Super.  Ct.)  16  N. 
Y.  Supp.  803;  Phillips  V.  Phillips,  Supreme 
Ct.  152  N.  Y.  Supp.  489. 

Ohio.  —  Langstaff  v.  Langstaff,  Wright 
(Ohio)  148. 

Oregon.  —  Herberger  v.  Herberger,  16  Ore- 
gon 327. 

Texas.  —  Williams  v.  Williams,  67  Tex.  198. 
Virginia.  —  Throckmorton  v.  Throckmorton, 
86  Va.  768. 

Adultery  will  not  be  inferred  from  cir- 
cumstances which  are  "  all  susceptible  of  a 
reasonable  interpretation  consistent  with 
*  *  *  innocence."  Mosser  r.  Mosser,  29 
Ala.  313. 

2.  Kremelberg  v.  Kremelberg,  52  Md.  553; 
Shufeldt  V.  Shufeldt,  (Md.  1898)  39  Atl.  Rep. 
416;  Homes  z/.  Carrier,  16  La.  Ann.  94;  Powell 
V.  Powell,  80  Ala.  595;  Mayer  v.  Mayer,  21  N. 
J.  Eq.  246;  Kastendiek  v.  Kastendiek,  (N.  J. 
1896)  35  Atl.  Rep.  744;  Harrell  v.  Harrell, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  1040. 

In  Names  v.  Names,  67  Iowa  383,  circum- 
stantial evidence  was  held  sufficient  "  when 
the  circumstances  proven  lead  naturally  and 
fairly  to  the  conclusion  of  guilt,  and  are  in- 
consistent with  any  rational  theory  of  inno- 
cence," litiii'^'  Inskeep  v.  Inskeep,  5  Iowa  204. 

3.  Rule  that  Offense  Must  Be  Established  as  a 
Necessary  Conclusion. —  Pollock  v.  Pollock,  71 
N.  Y.  137;  Kremelberg  v.  Kremelberg,  52  Md. 
553;  Mosser  v.  Mosser,  29  Ala.  313;  Richard- 
son V.  Richardson,  4  Port.  (Ala.)  467,  30  Am. 
Dec.  538. 


"  Where  circumstances  are  relied  upon  they 
ought  to  be  such  as  to  lead  to  the  conclusions 
of  the  adulterous  intercourse,  not  only  by  fair 
inference,  but  as  a  necessary  conclusion." 
Herberger  v.  Herberger,  16  Oregon  327. 

"Although  presumptive  evidence  alone  is 
sufficient  to  establish  the  fact  of  adulterous  in- 
tercourse, the  circumstances  must  lead  to  it, 
not  only  by  fair  inference,  but  as  a  necessary 
conclusion;  appearances  equally  capable  of 
two  interpretations,  one  an  innocent  one,  will 
not  justify  the  presumption  of  guilt."  Burke 
V.  Burke,  44  Kan.  307,  21  Am.  St.  Rep.  283. 

"  While  direct  proof  of  the  actual  commis- 
sion of  the  crime  is  not  required,  yet  the  proxi- 
mate facts  must  lead  by  a  fair  inference  to  a 
necessary  conclusion.  This  is  not  a  necessary 
conclusion  in  a  strictly  mathematical  or  logical 
sense.  The  subject  and  the  conditions  of  the 
evidence  do  not  admit  of  this.  But  it  must  be  a 
conclusion,  so  far  inevitable,  as  that  the  sup- 
position of  innocence  cannot,  by  any  just 
course  of  reasoning,  be  reconciled  with  it." 
Anonymous,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.)  48. 

4.  There  Is  a  Dictum  of  Sir  "William  Scott  in 
Loveden  v.  Loveden,  2  Hag.  Con.  I,  4  Eng. 
Eccl.  461,  that  "  in  every  case  almost  the 
fact  is  inferred  from  circumstances  that  lead 
to  it  by  fair  inference,  as  a  necessary  conclu- 
sion." It  was  not  the  intention  of  the  court 
to  lay  down  a  rule  in  all  cases. 

5.  In  Commenting  Upon  the  Above  Dictum,  An- 
drews, J.,  said;  "  It  is  clear  that  Sir  William 
Scott  did  not  mean  that  adultery  could  only  be 
established  by  circumstances  from  which  no 
other  possible  conclusion  could  be  drawn,  for 
it  is  seldom  that  circumstantial  evidence  is  of 
such  a  character  that  another  infeience  than 
that  to  which  the  circumstances  naturally  lead 
cannot  be  suggested  or  is  inconceivable. 
*  *  *  It  is  plain  from  this  language  that 
the  learned  judge  did  not,  in  the  former  part 
of  his  opinion,  intend  to  lay  down  the  rule  that 
the  fact  of  adultery  could  not  be  found  upon 
circumstantial  evidence  unless  the  circum- 
stances admitted  of  no  other  possible  con- 
clusion." Allen  V.  Allen,  loi  N.  Y.  658, 
followed  in  Pfeiffer  v.  Pfeiffer,  (Buffalo  Super. 
Ct.)  9  N.  Y.  Supp.  28. 

6.  Proof  Beyond  Reasonable  Doubt  Not  Required. 
—  Smith  71.  Smith,  5  Oregon  1S7;  Allen  v. 
Allen,  loi  N.  Y.  658;  Carter  v.  Carter,  62  111. 
439;  Poertner  v.  Poertner,  66  Wis.  644,  over- 
ruling Freeman  v.  Freeman,  31  Wis.  235. 

In  Berckmans  v.  Berckmans,  17  N.  J.  Eq. 
453,  it  was  said:  "  The  charge  made  by  the 
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of  proof  is  not  required  as  in  criminal  cases.* 

(d)  Preponderance  of  Evidence.  —  A  mere  preponderance  of  the  evidence  has  been 
held  sufficient,'-*  but  this  does  not  apply  to  circumstantial  evidence,  which  must 
not  only  preponderate  but  also  be  consistent  and  convincing.* 

(e)  Elements  of  Circumstantial  Evidence  —  aa.  I.v  General  —  Divisions  Of.  —  The  circum- 
stantial evidence  of  adultery  generally  consists  of  three  elements:'*  i.  The 
opportunity,  or  time  and  place  to  commit  the  act.  2.  The  disposition  and 
intent  of  the  defendant.    3.  The  disposition  and  intent  of  the  paramour. 

One  Element  Insufficient.  —  Generally  adultery  will  nat  be  inferred  unless  all 
these  elements  appear  in  the  evidence.*  Adultery  will  not  be  inferred  from 
proof  of  suspicious  circumstances  showing  merely  an  opportunit}',  as  this  is 
not  incompatible  with  innocence.** 

Value  of  Precedent  as  to  Presumption  of  Fact.  —  Adultery  will  not  be  inferred  from 
any  particular  circumstances.'  While  the  courts  may  be  influenced  by  the 
inferences  drawn  in  similar  cases,  precedents  are  not  followed,  as  each  case  must 
be  determined  from  all  the  circumstances  established.^ 

bb.  Opportunity  —  Visiting  House  of  111  Fame. —  Mere  proof  that  a  man  visited  a 
house  of  ill  fame  is  not  alone  sufficient  evidence  of  adultery."    There  must  be 


Complainant,  if  true,  is  known  to  our  law  as  a 
Crime;  consequently  this  prosecution  partakes 
strongly  of  the  nature  of  a  criminal  proceed- 
ing, so  much  so  as  to  place  the  complainant 
under  the  necessity  not  only  of  placing  a  de- 
cided preponderance  of  testimony  in  favor  of 
the  charge,  but  of  proving  it  to  the  satisfaction 
of  this  court,  beyond  a  reasonable  doubt." 
But  see  rule  in  Hurtzig  v.  Hurtzig,  44  N.  J. 
Eq.  329. 

1.  Best  V.  Best,  161  Pa.  St.  515;  Smith  v. 
Smith,  5  Oregon  187:  Chestnut  v.  Chestnut, 
88  111.  548. 

2.  Preponderance  of  Evidence.  —  Lindley  v. 
Lindley,  68  Vt.  421;  Smith  v.  Smith,  5  Oregon 
186. 

In  Razor  v.  Razor,  149  111.  621,  the  court  ap- 
proved an  instruction  that  "  adultery  may  be 
proven,  like  any  other  fact,  by  a  preponderance 
of  the  evidence  alone,  or  by  facts  and  cir- 
cumstances that  naturally  lead  to  it  by  a  fair 
inference  establishing  the  fact  that  adultery 
has  been  committed." 

3.  Nelson,  in  his  work  on  Divorce  and  Sep- 
aration, §  140,  says  that  "  the  rule  requiring  a 
preponderance  of  the  evidence  has  no  applica- 
tion to  circumstantial  evidence,  except  in  de- 
termining the  truth  of  certain  proximate 
facts  from  conflicting  evidence.  ♦  *  * 
Thus,  a  clear  preponderance  of  the  evidence 
may  yet  be  insufficient  to  establish  adultery 
because  such  evidence  may  be  consistent  with 
innocence,  or  capable  of  two  interpretations, 
or  inadequate,  because  showing  mere  impru- 
dence or  suspicious  circumstances.  *  *  * 
To  prove  adultery  the  evidence  must  be  con- 
sistent .viih  the  hypothesis  of  defendant's  guilt 
and  so  convincing  as  to  satisfy  the  minds  of 
the  court  or  jury. " 

4.  Elements  of  Circumstantial  Evidence.  —  Free- 
man 1).  Freeman,  31  Wis.  235. 

This  formula  is  not  considered  as  an  abso- 
lute rule  or  as  applicable  to  all  cases,  but  is 
useful  in  reviewing  and  weighing  circumstan- 
tial evidence  of  the  act  of  aduUery. 

Mr.  Bishop  says  that  this  formula  must  be 
used  with  caution  and  not  misapplied.  "  Thus, 
if  when  the  three  things  seemed  to  combine,  the 


parties  were  ignorant  of  each  other's  inclina- 
tions, or  if  thej'  were  restrained  by  fear,  or 
were  under  some  temporary  incapacity  or  tem- 
porary absence  of  desire,  adultery  would  not 
be  inevitable."  2  Bishop  on  Marriage,  Divorce, 
and  Separation,  p  1371. 

5.  One  Element  Not  Enough.  —  See  cases  cited 
infra,  this  section. 

6.  Pollock  V.  Pollock,  71  N.  Y.  137;  Blake 
Blake,  70  111.  618;  Burke  Burke,  44  Kan. 
307,  21  Am.  St.  Rep.  2S3;  Koenig  v.  Koenig, 
(N.  J.  1887)  9  Atl.  Rep.  750;  Derby  v.  Derby. 
21  N.  J.  Eq.  36:  Mayer  v.  Mayer,  21  N.  J.  Eq. 
246;  Larrison  Larrison,  20  N.  J.  Eq.  100; 
Stiefel  V.  Stiefel,  (N.  J.  i8g6)  35  Atl.  Rep.  287; 
Alexander  -'.  Alexander,  2  Sw.  &  Tr.  102. 

7.  Value  of  Precedents.  —  Chief  Justice  Shaw, 
in  discussing  the  value  of  rules  for  determin- 
ing the  sufficiency  of  circumstantial  evidence 
in  such  cases,  said:  "  These  rules  arc  useful 
and  convenient  in  their  way,  in  suggesting 
general  considerations  which  are  applicable  to 
many  cases:  but,  afterall,  they  are  to  be  taken 
with  so  many  exceptions  and  so  much  allow- 
ance that  in  the  result  each  case  must  depend 
mainly  upon  its  own  peculiar  circumstances. 
It  is  impossible,  therefore,  to  lay  down  before- 
hand, in  the  form  of  a  rule,  what  circum- 
stances shall  and  what  shall  no;  constitute 
satisfactory  proof  of  the  fact  of  adultery;  be- 
cause the  same  facts  may  constitute  such  proof 
or  not,  as  they  are  modified  and  influenced  by 
different  circumstances."  Dunham  v.  Dun- 
ham. 6  Law  Rep.  139. 

8.  In  Williams  v.  Williams,  i  Hag.  Con.  229, 
it  was  said  that  what  may  have  been  satisfac- 
tory proof  in  one  case  may  not  be  in  another, 
"so  intricate  are  hutnan  affections,  desires,  and 
conditions.  So  courts,  while  looking  at  all 
established  precedents  and  following  them  as 
much  as  possible,  must  always  be  governed  by 
the  particular  circumsianres  of  the  case." 

9.  Visiting  House  of  111  Fame.  —  Anonymous, 
17  Abb.  Fr.  (N.  Y.  Super.  Ct.)  48;  Patterson  v. 
Patterson,  89  Tcnn.  151;  Locke  v.  Locke,  (Kv. 
1892)  iS  S.  W.  Rep.  233. 

The  unexplained  visit  of  a  married  woman 
to  a  brothel  at  night  with  a  man,  and  another 
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proof  as  to  his  conduct  while  in  the  house,  or  other  circumstances  showing  his 
intent.' 

Living  Together  —  Occupying  Same  Bed.  —  The  fact  that  the  suspected  parties  lived 
together  as  husband  and  wife,*  or  occupied  the  same  room  *  or  bed,*  is  a  circum- 
stance so  incompatible  with  innocence  as  to  justify  the  inference  that  adulterj' 
was  committed. 


visit  to  a  house  of  assignation,  with  a  man 
whom  she  has  met  clandestinely,  is  sufficient 
from  which  to  infer  adultery!  Stackhouse  v. 
Stackhouse,  (N.  J.  1897)  36  Atl.  Rep.  884. 

1.  Proof  that  the  defendant  knew  the  reputa- 
tion of  the  house,  and  other  facts  showing  his 
intent,  may  justify  an  inference  that  he  com- 
mitted adultery  while  there.  Richardson  v. 
Richardson.  4  Port.  (Ala.)  467,  30  Am.  Dec. 
538;  Hunn  V.  Hunn,  i  Thomp.  &  C.  (N.  Y.) 
4gg.  See  also  Siebert  v.  Klapper,  49  La.  Ann. 
241. 

Proof  that  the  suspected  parties  resorted  to 
a  house  of  ill  fame  and  remained  there  for  a 
time  is  sufficient.  Van  Name  v.  Van  Nime, 
49  Hun  (N.  Y.)  264.  See  also  dictum  in 
Matchin  v.  Matchin,  6  Pa.  St.  332,  47  Am.  Dec. 
466;  Van  Epps  v.  Van  Epps,  6  Barb.  (N.  Y.) 
320. 

It  must  also  appear  that  the  defendant  re- 
mained a  sufficient  length  of  time.  Beadleston 
V.  Beadleston,  (Supreme  Ct.)  2  N.  Y.  Supp. 
809;  Hamerton  v.  Hamerton,  2  Hag.  Eccl.  8; 
State  V.  Henderson,  84  Iowa  161. 

It  is  sufficient  proof  of  adultery  that  the  hus- 
band goes  to  a  brothel  and  remains  all  night. 
Evans  v.  Evans,  41  Cal.  103;  Noel  v.  Noel,  24 
N.  J.  Eq.  137;  Cooke  v.  Cooke,  152  111.  286. 

Where  the  defendant  occupies  a  room  with 
one  of  the  inmates  adultery  will  be  inferred. 
Astley  V.  Astley,  i  Hag.  Eccl.  714;  Langstaff 
V.  Langstaff,  Wright  (Ohio)  T48. 

Circumstances  Explained,  —  Adultery  will  not 
be  inferred  from  a  visit  to  a  house  of  ill  fame 
where  it  is  shown  that  such  visit  was  by  mis- 
take, Edwards  v.  Edwards,  6  Scotch  Ses.  Cas. 
125;  Latham  v.  Latham,  30  Gratt.  (Va.)  307; 
or  from  motives  of  philanthropy,  Ciocci  v. 
Ciocci,  26  Eng.  L.  &  Eq.  604;  i  Spinks  121; 
or  that  the  wife  was  induced  to  enter  such 
house  by  the  misrepresentations  of  one  em- 
ployed by  the  husband  to  procure  evidence  for 
him.  Cane  v.  Cane,  39  N.  J.  Eq.  148. 

2.  Suspected  Parties  Living  Together  as  Hus- 
band and  Wife.  —  Clapp  v.  Clapp,  97  Mass.  531 , 
Hasten  v.  Masten,  15  N.  H.  159;  Morrison  v. 
Morrison,  95  Ala.  309;  Williams  v.  Williams, 
I  Hag.  Con.  229;  Smith  v.  Smith  (C.  PI.)  13  N. 
Y.  Supp.  817;  Foval  V.  Foval,  39  111.  App.  644; 
Schreiber  v.  Schreiber,  3  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  411 ;  Graham  v.  Graham,  50  N.  J. 
Eq.  701.  See  contra.  Hart  v.  Hart,  2  Edw. 
Ch.  (N.  Y.)  207;  Pollock  V.  Pollock,  71  N.  Y. 
137;  Trust  V.  Trust,  11  How.  Pr.  (N.  Y. 
Supreme  Ct.)  523;  Welke  v.  Welke,  (Supreme 
Ct.)  17  N.  Y.  Supp.  298,  63  Hun  (N.  Y.)  625. 

Proof  of  a  Bigamous  Marriage  will  not  be  suffi- 
cient unless  there  is  proof  of  cohabitation  after 
such  marriage.  Ellis  v.  Ellis,  11  Mass.  92; 
Wilson  V.  Wilson,  Wright  (Ohio)  128;  Horne 
V.  Horne,  2  Svv.  &  Tr.  48;  Ileemie  v.  Reemie, 
4  Mass.  586. 

Mere  Proof  that  the  Suspected  Parties  Are  Re- 
puted to  Be  Husband  and  Wife  is  not  su.fficient 
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where  it  appears  that  the  wife  kept  a  boarding 
house  and  the  corespondent  boarded  with  her, 
and  that  the  parties  always  occupied  separate 
rooms.  Stiefel  v.  Stiefel,  (N.  J.  1896)  35  Atl. 
Rep.  287. 

3.  Occupying  Same  Boom.  —  Adultery  will  be 
inferred  where  the  parties  occupied  a  room 
having  but  one  bed.  Bromwell  v.  Bromwell, 
3  Curt.  Eccl.  618;  Foval  v.  Foval,  39  111.  App. 
644;  Names  v.  Names,  67  Iowa  383;  V'an  Epps 
V.  Van  Epps,  6  Barb.  (N.  Y.)  320;  Richardson 
V.  State,  34  Tex.  142;  Schreiber  v.  Schreiber, 
3  Misc.  Rep.  (N.  Y.  Super.  Ct.)  411. 

"  If  the  fact  is  proved,  either  directly  or  pre- 
sumptively, which  is  the  general  case,  the 
court  is  bound  to  grant  its  sentence.  Ocular 
proof  is  seldom  expected ;  but  the  proof  should 
be  strict,  satisfactory,  and  conclusive.  Keep- 
ing company  with  a  stranger  privately  as  Mrs. 
Rix  did,  there  arises  from  such  clandestinity 
the  strongest  presumption;  and  where  there 
are  to  that  clandestinity  additional  circum- 
stances in  proof,  the  court  can  have  no  doubt. 
A  single  witness  with  circumstances  is  suffi- 
cient in  cases  of  this  kind.  The  man  was  fre- 
quently alone  in  the  lady's  bedchamber — this 
is  a  very  strong  circumstance  of  criminality  — 
he  was  more  than  once  seen  on  her  bed,  and 
the  witness  heard  them  there  conversing  after 
the  family  had  gone  to  bed.  The  law  pre- 
sumes what  passed,  though  the  witness  has 
declined  to  mention  it.  There  is  evidence  of 
those  indicia  which  in  law  are  proofs  —  marks 
of  two  persons  in  the  bed.  The  witness  says 
'  she  has  no  doubt  of  the  criminal  conversa- 
tion.' "    Rix  V.  Rix,  3  Hag.  Eccl.  74. 

Berth  in  Sleeping  Car.  —  Adultery  will  be  in- 
ferred where  the  parties,  by  preconcerted  agree- 
ment, occupy  during  one  night  a  berth  in  a 
sleeping  car.  Rawson  v.  Rawson,  37  111.  App. 
491- 

4.  Occupying  the  Same  Bed  was  held  sufficient 
proof  of  adultery  in  Cadogan  v.  Cadogan,  2 
Hag.  Con.  6,  note,  4  Eng.  Eccl.  462;  Rix  v. 
Rix,  3  Hag.  Eccl.  74,  5  Eng.  Eccl.  21;  Scrog- 
gins  V.  Scroggins,  Wright  (Ohio)  212;  Lang- 
staff V.  Langstaff,  Wright  (Ohio)  14S;  Com.  v. 
Mosier,  135  Pa.  St.  221;  Auld  v.  Auld,  (Super. 
Ct.)  16  N.  Y.-Supp.  803;  Bray  v.  Bray,  6  N.  J. 
Eq.  628;  Van  Epps  v.  Van  Epps,  6  Barb.  (N. 
Y.)  320;  Leyland  v.  Leyland,  (N.  J.  1S88)  16 
Atl.  Rep.  177;  Dunn  v.  Dunn,  (N.J.  1891)21 
Atl.  Rep.  466. 

"  It  is  physically  possible,"  says  Lord  Stowell, 
"  that  persons  may  be  in  the  same  bed  together 
without  criminal  intercourse.  Courts  of  justice, 
whoever,  cannot  proceed  on  such  ground. 
Finding  parties  in  such  a  situation  as  pre- 
sumes guilt  generally,  thev  must  presume  it 
in  all  cases  attended  with  these  circum- 
stances."   Cadogan  v.  Cadogan,  2  Hag.  Con.  6. 

If  there  were  others  present  in  the  room  at 
the  same  time  adultery  will  not  be  infcned 
from  the  fact  that  they  occupied  the  same  bed. 
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Meeting  in  Eoom  with  Locked  Doors.  —  A  sufficient  opportunity  is  not  shown  by 
mere  proof  that  the  suspected  parties  were  alone  in  a  room  the  doors  of  which 
were  not  locked.*  But  if  the  doors  were  locked  under  such  circumstances, 
their  conduct  is  incompatible  with  innocence,  and  adultery  will  be  inferred.* 

Improper  Conduct  of  Wife.  —  A  sufficient  opportunity  is  shown  by  proof  that  a 
married  woman  receives  visits  from  orassociateswith  her  paramour  in  the  absence 
of  her  husband;*  but  such  suspicious  circumstances  may  often  be  explained.* 
The  fact  that  a  married  woman  visits  a  man  at  his  lodgings  is  not  satisfactory 
evidence  of  her  guilt,'  unless  there  is  some  evidence  of  misconduct  while 
there.® 

Opportunity  while  Incapacitated.  —  Where  the  parties  are  found  in  company  under 
circumstances  giving  a  favorable  opportunity,  it  is  a  good  defense  that  one  of 
the  parties  was  sick  or  incapacitated.' 

cc.  Disposition  OF  Defendant —  Character  of  Defendant.  —  In  proof  of  a  lustful  dis- 
position it  is  admissible  to  prove  the  good  or  bad  character  of  the  defendant  in 
this  respect.**  But  such  evidence  has  been  excluded  on  the  ground  that  the 
divorce  suit  is  a  civil  case  and  the  defendant's  character  is  not  in  issue.* 


Smith  V.  Smith,  Wright  (Ohio)  644;  Scott  v. 
Scott,  Wright  (Ohio)  469;  Rickard  v.  Rickard, 
g  Oregon  168. 

- 1.  Parties  Alone  in  Room  —  Doors  Not  Locked. 
—  Alexander  v.  Alexander,  2  Sw.  &  Tr.  102; 
Blake  v.  Blake,  70  111.  618;  Grant  v.  Grant,  2 
Curt.  Eccl.  16;  Hamerton  v.  Hamerton,  2 
Hag.  Eccl.  8;  Berckmans  v.  Berckmans,  16  N. 
J.  Eq.122;  Beadleston  z'.  Beadleston,  (Supreme 
•Ct.)  2  N.  Y.  Supp.  Sog. 

2.  Where  Doors  Locked.  —  Wilson  v.  Wilson, 
154  Mass.  194,  26  Am.  St.  Rep.  237;  Daily  v. 
Daily,  64  111.  329;  Smith  v.  Smith,  (C.  PI.)  13 
N.  Y.  Supp.  817 ;  Jaj  ne  v.  Jayne,  5  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  307. 

3.  Wife  Visited  by  Paramour  in  Absence  of  Hus- 
band. —  Dunn  V.  Dunn,  (N.  J.  1S91)  21  Atl. 
Rep.  466;  McGrail  v.  McGrail,  48  N.  J.  Eq. 
532;  Leyland  v.  Leyland,  (N.  J.  1888)  16  Atl. 
Rep.  177;  Carter  z/.  Carter,  152  111.  434;  Stickle 
1^.  Stickle,  48  N.  J.  Eq.  336;  Auld  v.  Auld, 
(Super.  Ct.)  16  N.  Y.  Supp.  803;  Beeler  v. 
Heeler,  (Ky.  1898),  44  S.  W.  Rep.  136.  See 
contra,  Osborn  v.  Osborn,  44  N.  J.  Eq.  257; 
Carlisle  v.  Carlisle,  99  Iowa  247. 

4.  Explanation  of  Suspicious  Circumstances.  — 
If  the  association  with  her  paramour  was  only 
in  public  places,  adultery  will  not  be  inferred 
from  such  impropriety.  Powell  v.  Powell,  80 
Ala.  595. 

Fraquent  visits  were  explained  by  proof  that 
a  physician  called  to  prescribe  for  the  wife. 
Berckmans  v.  Berckmans,  16  N.  J.  Eq.  122. 
Or  that  a  wife  called  upon  a  dentist  for  con- 
sultation.   Mayo  V.  Mayo,  119  Mass.  290. 

The  explanation  that  a  man  called  upon  a 
married  woman  to  collect  a  debt  is  not  satis- 
factory where  the  parties  are  seen  indulging 
in  undue  familiarity.  Dunn  v.  Dunn,  (N.  J. 
1891)  21  Atl.  Rep.  466. 

The  excuse  of  a  paramour  that  he  called  fre- 
quently at  night  to  protect  the  wife  from  as- 
saults of  her  husband  will  not  be  accepted 
where  there  are  incriminating  circumstances. 
Leyland  v.  Leyland,  (N.  J.  1888)  16  Atl.  Rep. 
177. 

6.  Visiting  the  Man  at  His  Lodgings.  —  Wil- 
liams V.  Williams,  i  Hag.  Con.  229,  referring 
lo  cases  not  reported.  Cane  v.  Cane,  39  N.  J. 
Eq.  148;  Best  V.  Best,  I  Add.  Eccl.  411. 
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6.  Smith  V.  Smith,  (C.  PI.)  13  N.  Y.  Supp. 
817;  Graham  v.  Graham,  50  N.  f.  Eq.  701. 

7.  Effect  of  Incapacity  of  One  of  Parties.  —  The 

presumption  arising  from  the  fact  that  the 
parties  were  found  occupying  the  same  room 
may  be  rebutted  by  showing  that  one  of  the 
parties  was  at  the  time  ill  and  incapacitated. 
Berckmans  v.  Berckmans,  16  N.  J.  Eq.  122; 
Anonymous,  3  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.) 
161;  Adams  7'.  Adams,  20  N.  H.  299,  51  Am. 
Dec.  219;  Peavey  v.  Peavey,  76  Iowa  443; 
Beadleston  v.  Beadleston  (Supreme  Ct.),  2  N. 
Y.  Supp.  809. 

8.  Character  of  Defendant.  —  Proof  of  the  visits 
of  the  husband  10  and  his  lewd  conduct  in 
houses  of  ill  fame  other  than  the  house  where 
the  adultery  was  charged  to  have  been  com- 
mitted is  admissible  to  establish  his  character 
and  the  probability  that  he  committed  the  acts 
alleged.  Carpenter  v.  Carpenter,  (Supreme  Ct.) 
9  N.  Y.  Supp.  584,  56  Hun  (N.  Y.)  643. 

Where  the  wife  is  charged  with  adultery  evi- 
dence of  her  good  character  is  admissible. 
O'Bryan  t.  O'Bryan,  13  Mo.  16,  53  Am.  Dec. 

128. 

The  adulterous  disposition  of  a  party  may 
be  shown  by  proof  of  solicitations  and 
attempts  to  commit  adultery.  Derby  v. 
Derby,  21  N.  J.  Eq.  60;  Forster  v.  Forster,  i 
Hag.  Con.  144;  Soilleux  v.  Soilleux,  i  Hag. 
Con.  373. 

9.  Washburn  v.  Washburn,  5  N.  H.  195; 
Harper  ?'.  Harper,  Wright  (Ohio)  283;  Hum- 
phrey z/.  Humphrey,  7  Conn.  116. 

There  is  a  dictum  in  Evans  v.  Evans,  93  Ky. 
510,  that  a  divorce  suit  is  "  not  a  proceeding 
which  put  her  general  character  in  issue,  and 
the  admission  of  such  evidence  for  the  purpose 
of  raising  a  presumption  of  her  guilt  would 
lead  to  more  of  uncertainty  and  disadvantage 
than  benefit  in  the  administration  of  justice." 
Citini;  Berdell  7a  Bcrdell,  80  111.  604,  and  cases 
su/>ra. 

In  Carter  v.  Carter,  62  111.  439,  it  was 
proved  that  after  the  separation  the  husband 
employed  a  housekeeper  and  lived  with  her. 
The  plaintifl  also  offered  to  prove  the  bad 
character  of  the  husband  and  the  woman,  but 
such  proof  was  excluded.  "  This  is  a  specific 
charge,"  said  the  court,  "  and  must  be  proved, 
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Adultery  cannot  be  established,  however,  by  mere  proof  that  the  defendant 
has  a  bad  reputation  for  virtue.*  The  evidence  of  reputation  is  admissible 
only  as  a  part  of  the  circumstantial  evidence  and  not  as  direct  evidence.* 

Other  Acts  Showing  Adulterous  Disposition.  —  It  would  seem  that  the  adulterous  dis- 
posititin  of  the  defendant  may  be  proved  by  evidence  that  he  had  committed 
adulteries  before  and  after  the  act  alleged  in  the  libel  or  petition.*  This  is  the 
rule  as  to  the  proof  of  crimes,'*  and  as  great  a  latitude  is  permissible  in  suits 
for  divorce.'*    But  there  are  several  adjudications  to  the  contrary  holding  that 


like  any  other  fact,  by  either  positive  or  cir- 
cumstantial evidence  and  not  by  hearsay  or 
mere  rumor  and  gossip  of  the  neighborhood. 
If  guilty  the  charge  must  be  established  by 
evidence  of  acts  and  circumstances  that  con- 
vinces the  understanding." 

1.  As  Direct  Evidence.  —  A  divorce  will  not  be 
granted  for  adultery  although  the  evidence  is 
sufficient  to  establish  the  fact  that  the  wife  and 
the  house  which  she  keeps  are  of  ill  repute,  no 
particular  circumstances  having  been  proved. 
Miller  v.  Miller,  20  N.  J.  Eq.  216. 

Where  the  only  evidence  of  adultery  was 
that  the  wife  left  her  home  frequently  in  the 
absence  of  her  husband,  remaining  away  sev- 
eral days  at  a  time,  and  that  her  reputation  for 
chastity  was  bad,  a  divorce  was  refused. 
Thomas  v.  Thomas,  51  111.  162. 

The  act  of  adultery  cannot  be  proved  by 
gossip,  without  proof  of  circumstances  showing 
opportunity.    Soper  v.  Soper,  29  Mich.  305. 

2.  "  Evidence  of  reputation  was  not  admis- 
sible as  substantive  proof  to  show  the  adul- 
tery. It  can  be  considered  only  as  subsidiary 
and  subordinate  evidence,  as  matter  in  aid  of 
and  incidental  to  the  substantive  proof,  and 
going  to  explain  and  account  for  the  conduct 
of  the  parties  towards  each  other."  Marble  -iJ. 
Marble,  36  Mich.  386,  citing  Clement  v.  Kim- 
ball, g8  Mass.  535. 

"  Evidence  of  the  bad  reputation  for  chas- 
tity and  virtue  of  two  or  more  men,  from 
whom  the  defendant's  wife  received  visits 
while  boarding  with  the  plaintiff,  would  not, 
of  itself,  tend  to  prove  that  she  was  living 
there  in  adultery;  nor  that  she  committed 
adultery  with  either  of  those  men.  Such  tes- 
timony often  becomes  competent  when  there 
is  other  evidence  in  the  case  to  show  relations 
of  an  equivocal  character  between  persons  of 
opposite  sex,  either  in  the  manner  of  their 
association,  or  in  the  time,  place,  and  circum- 
stances in  which  they  are  shown  to  be  with 
each  other.  In  such  cases,  evidence  of  the 
reputation  of  one  of  the  parties,  especially  if 
notorious  or  known  to  the  other,  may  help  to 
explain  their  conduct  towards  each  other.  It 
is  admitted  in  aid  of,  a;nd  as  incidental  to,  the 
other  circumstantial  evidence;  and  not  as  in 
itself  evidence  to  prove  adultery.  A  founda- 
tion must  be  laid  by  the  other  evidence  before 
such  testimony  can  be  permitted  to  be  intro- 
duced at  all.  The  mere  fact  that  a  married 
woman,  though  separated  from  her  husband, 
receives,  at  her  boarding  house,  visits  from 
two  or  more  men,  will  not  warrant  the  intro- 
duction of  such  testimony."  Clement?'.  Kim- 
ball, 98  Mass.  535. 

3.  Acts  of  Adultery  Before  and  After  Act 
Alleged.  —  In  Thayer  v.  Thayer,  loi  Mass. 
Ill,  100  Am.  Dec.  110,  the  court  admitted 
proof  that  the  defendant  had  committed  adul- 


tery with  the  same  woman  since  the  filing  of 
the  libel.  In  discussing  prior  decisions  the 
court  said  that  they  recognize  "  the  exception 
to  the  rule,  which  permits  the  proof  of  a  dis- 
tinct offense  when  such  evidence  tends  to 
establish  an  element  in  the  crime  charged,  as 
when  guilty  knowledge  or  some  particular 
criminal  intent  is  to  be  shown.  But  by  the 
application  of  the  rule  laid  down  in  these 
cases,  evidence  tending  to  establish  an  inde- 
pendent crime  is  to  be  rejected,  although  all 
acts  which  are  only  acts  of  improper  familiar- 
ity are  to  be  admitted  ;n  proof.  There  is  no 
sound  distinction  to  be  thus  drawn.  There  is 
no  difference  between  acts  of  familiarity  and 
actual  adultery  committed,  when  offered  for 
the  purpose  indicated,  except  in  the  additional 
weight  and  significance  of  the  latter  fact. 
The  concurrent  adulterous  disposition  of  the 
defendant  and  the  particcps  crimitiis  cannot  be 
shown  by  stronger  evidence  than  the  criminal 
act  itself.  There  is  no  one  act  by  which  the- 
moral  status  of  the  parties  is  more  clearly  de- 
fined. And  for  the  purposes  and  with  the 
limitations  here  stated,  evidence  of  it  is  al- 
ways admissible."  Citing  Boody  <v.  Boody, 
30  L.  J.  N.  S.  Prob.  &  Adm.  23. 

Unchastity  Before  Marriage.  —  Where  a  crimi- 
nal intercourse  with  a  paramour  commences 
before  marriage,  such  fact  may  be  proved  to 
show  the  disposition  of  the  suspected  parties, 
in  a  suit  for  divorce  for  adultery  committed 
with  such  paramour.  Brooks  v.  Brooks,  145 
Mass.  574,  I  Am.  St.  Rep.  485;  Simmons  v. 
Simmons,  5  Notes  Cas.  324;  Letham  v. 
Proven,  2  Scotch  Ses.  Cas.  (new  ed.)  250; 
Weatherby  7/.  Weatherby,  i  Spinks  193;  Ciocci 
V.  Ciocci,  I  Spinks  121;  Bray  v.  Bray,  6  N.J. 
Eq.  628;  Hicks  v.  State.  86  Ala.  30;  Cross  v. 
State,  78  Ala.  430. 

But  by  some  authorities  such  evidence  is  not 
admissible,  as  marriage  operates  as  an  obliv- 
ion of  the  past,  and  as  no  relief  could  be 
granted  for  such  offense  all  evidence  of  it 
should  be  excluded.  Graves  v.  Graves,  3 
Curt.  Eccl.  235;  Perrin  v.  Perrin,  I  Add.  Eccl. 
i;  Devall  v.  Devall,  4  Desaus.  (S.  Car.)  79; 
Hedden  v.  Hedden,  21  N.  J.  Eq.  61. 

4.  State  V.  Way,  5  Neb.  283;  Stewart  v.  State, 
64  Miss.  626;  State  v.  Bates,  10  Conn.  372; 
Cole  V.  State,  6  Baxt.  (Tenn.)  239;  State  v. 
Bridgman,  49  Vt.  202,  24  Am.  Rep.  124;  Ca- 
rotti  V.  State,  42  Miss.  334. 

But  in  McDermott  v.  State,  13  Ohio  St.  332, 
82  Am.  Dec.  444,  it  was  held  that  in  a  case  of 
rape,  proof  of  a  desire  to  have  sexual  inter- 
course with  one  person  does  not  tend  to 
establish  a  willingness  to  have  intercourse  with 
another  person. 

6.  2  Bishop  on  Marriage,  Divorce,  and  Sepa- 
ration, 1375;  Nelson  on  Divorce  and  Separa- 
tion, §  171. 
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evidence  of  prior  and  subsequent  adulteries  cannot  be  proved  to  establish  a 
lustful  disposition  on  the  part  of  a  defendant  in  a  divorce  suit.* 

dd.  Disposition  of  Paramour  —  Character  of  Particeps  Criminis.  —  For  the  same 
reasons  the  character  of  the  particeps  criminis  is  one  of  the  elements  of  the  cir- 
cumstantial evidence,  and  proof  of  it  becomes  admissible  when  a  proper  founda- 
tion is  laid.*  And  yet  in  some  cases  such  evidence  has  been  excluded  on  the 
ground  that  the  character  of  the  particeps  criminis  is  not  in  issue. ^ 

(f)  Conduct  Showing  Mutual  Intent. — -Mere  Proof  of  Opportunity  will  not  justify  an 
inference  that  the  suspected  parties  are  guilty,  where  there  is  no  evidence  of 
their  disposition  and  desire  to  commit  adultery.* 


Such  evidence  was  considered  in  the  eccle- 
siastical courts,  but  its  admissibility  was  not 
passed  upon.  See  Forster  v.  Forster,  i  Hag. 
Con.  144;  Soilleux  v.  Soilleux,  I  Hag.  Con. 
373.  See  also  Whyte  v.  Whyte,  11  Scotch  Ses. 
Cas.  (4th  ser.)  710. 

1.  Washburn  v.  Washburn,  5  N.  H.  195. 
Evidence  of  other  specific  misconduct,  not 

relating  to  the  particular  charges  in  the  com- 
plaint, is  not  proper,  and  has  no  tendency 
whatever  to  establish  those  charges.  Beadles- 
ton  V.  Beadleston,  (Supreme  Ct.)  20  N.  Y.  St. 
Rep.  21. 

In  Stevens  v.  Stevens,  54  Hun  (N.  Y.)  490,  it 
was  held  that  evidence  of  indiscretions  with 
other  men  than  those  with  whom  adultery  was 
charged  in  the  complaint  was  not  admissible. 
"  The  trouble,  it  seems  to  me,  with  the  evi- 
dance  is  that  it  goes  outside  of  the  issues  made 
by  the  pleadings  and  in  effect  presents  new 
allegations  that  the  other  side  is  not  expected 
to  be  able  to  meet.  Acts  of  adultery  not 
charged  cannot  be  proved."    CzV/«<^  Germond 

Germond,  6  Johns.  Ch.  (N.  Y.)  347,  10  Am. 
Dec.  335. 

Acts  occurring  after  filing  the  bill  are  not 
admissible,  as  such  acts  are  not  alleged  in  the 
bill  and  the  defendant  is  not  called  upon  to 
meet  such  evidence.  Foval  v.  Foval,  39  111. 
App.  644. 

2.  Character  of  Paramour.  —  Clement  v.  Kim- 
ball, 98  Mass.  535. 

Where  the  husband  accompanies  a  woman 
to  a  house  of  ill  fame  and  is  seen  leaving  the 
house  in  the  morning,  the  character  of  the  wo- 
man, though  not  directly  in  issue,  becomes  one 
of  the  circumstances  in  the  case  and  evidence 
of  it  is  admissible.  Com.  v.  Gray,  129  Mass. 
474.  37  Am.  Rep.  378. 

Where  the  parliceps  criminis  is  a.n  empXoyk  or 
housekeeper  of  the  defendant  and  opportuni- 
ties are  shown,  the  good  character  of  the  for- 
mer is  an  elementof  great  weight  in  reviewing 
the  testimony.  Pollock  v.  Pollock,  71  N.  Y. 
137;  Welke  V.  Welkc,  (Supreme  Ct.)  17  N.  Y. 
Supp.  2c)8,  63  Hun  (N.  Y.)  625;  Pullen  v. 
Pullen,  (N.  J.  1890)  20  All.  Rep.  215. 

The  character  of  the  particeps  criminis  is 
often  decisive  where  the  evidence  is  conflict- 
ing. Evans  v.  Evans,  41  Cal.  103;  Daily  v. 
Daily,  64  111.  329;  Musick  v  Musick,  88  Va. 
12;  Finley  v.  Finlcy,  (Ky.  1887)2  S.  W.  Rep. 
554;  Abel  V.  Abel,  89  Iowa  300;  B.  v.  B.,  10 
Pa.  Co,  Ct.  Rep.  558;  McClung  v.  McClung, 
40  Mich.  494;  Cook  V.  Cook,  32  N.  J.  Eq.  475. 

3.  Carter  v.  Carter,  62  III.  439. 
In  Cowan  u.  Cowan,  16  Colo.  335,  the  court 

refused  the  defendant's  offer  to  prove  the  gorxl 
character  of  the  particeps  criminis.  Counsel 


for  the  defendant  argued  that,  when  the  gen- 
eral reputation  for  chastity  of  one  is  in  evi- 
dence, it  is  competent  to  show  such  person's 
good  reputation.  "  This  rule,"  said  the 
court,  "  has  no  application  under  the  circum- 
stances of  this  case.  The  general  reputation 
of  the  party  with  whom  the  adultery  is  alleged 
to  have  been  committed  was  not  in  issue.  She 
was  neither  a  party  to  nor  a  witness  in  this 
case." 

In  a  suit  for  divorce  on  the  ground  of  cruelty 
where  the  evidence  tended  to  reflect  on  the 
character  of  the  defendant  for  sobriety, 
modesty,  and  peaceable  behavior,  she  had  no 
right  10  rebut  by  proof  of  general  good  char- 
acter, as  her  general  character  was  not  in 
issue.     Berdell  v.  Berdell,  80  111.  604. 

4.  Mutual  Intent.  —  Burke  v.  Burke,  44  Kan. 
307,  21  Am.  St.  Rep.  283;  Conger  v.  Conger, 
82  N.  Y.  603;  Pollock  V.  Pollock,  71  N.  Y.  137; 
Freeman  v.  Freeman,  31  Wis.  235;  Williams  v. 
Williams,  I  Hag.  Con.  229;  Harris  v.  Harris, 
2  Hag.  Eccl.  376;  Alexander  v.  Alexander,  2 
Sw.  &  Tr.  loi;  Clare  v.  Clare,  19  K.  J.  Eq.  37. 

In  Pollock  V.  Pollock,  71  N.  Y.  137,  there 
was  proof  of  frequent  opportunities  but  not  of 
acts  of  familiarity,  and  the  court  held  the 
evidence  insufficient.  For,  it  was  reasoned, 
"  it  is  contrary  to  the  usual  experience  of 
mankind,  not  only  as  gathered  in  one's  own 
observation,  but  as  disclosed  by  the  reports  of 
such  cases,  that  if  such  relations  existed  be- 
tween these  two  persons  as  are  charged,  they 
should  not  at  some  time  during  the  period 
have  incautiously  or  recklessly  betrayed  the 
fact." 

"Suppose,"  said  the  court,  "  *  *  *  a  mar- 
ried woman  had  been  shown,  by  undoubted 
proof,  to  have  been  in  an  equivocal  situation 
with  a  man  not  her  husband,  leading  to  a  sus- 
picion of  the  fact.  If  it  were  proved  that  she  had 
previously  shown  an  unwarrantable  predilec- 
tion for  that  man;  if  they  had  been  detected  in 
clandestine  correspondence,  had  sought  stolen 
interviews,  made  passionate  declarations;  if 
her  affection  for  her  husband  had  been  alien- 
ated; if  it  were  shown  that  the  mind  and 
heart  were  already  depraved,  and  nothing  re- 
mained wanting  but  an  opportunity  to  con- 
summate the  guilty  purpose  —  then  proof 
that  such  opportunity  had  occurred  would  lead 
to  the  satisfactory  conclusion  that  the  act  had 
been  committed.  But  when  these  circum- 
stances are  wanting,  when  there  has  been  no 
previous  unwarrantable  or  indecent  intimacy 
between  the  parties;  no  clandestine  corre- 
spondence or  stolen  and  secret  interviews, 
the  fart  of  opportunity  and  equivocal  appear- 
ances would  hardly  raise  a  passing  cloud  of 
755  Volume  IX. 


Causes  for  Divorce. 


DIVORCE. 


Adultery. 


Aversion  of  Parties  —  Affection  for  Paramour.  —  As  a  part  of  the  circumstantial  evi- 
dence affcctinjj  the  probabiHty  that  adultery  was  committed,  the  conduct  of 
the  husband  and  wife  may  be  shown  where  it  reveals  hatred,  estrangement,  and 
separation.*  And  for  the  same  purpose  evidence  of  the  mutual  affection  of 
the  offender  and  thu  particcps  criuiinis  is  admissible.* 

Concealment  of  Intimacy.  —  Attempts  to  conceal  the  intimacy  of  the  suspected 
parties,-*  such  as  concealing  or  destroying  correspondence  or  telegrams,*  are 
strong  evidences  of  guilt  and  are  generally  incompatible  with  innocence.* 

Conduct  on  Discovery.  —  The  conduct  of  the  suspected  parties  when  discovered 
in  compromising  situations  affording  opportunities  to  commit  adultery  is  also 
considered  in  weighing  the  evidence.'* 

Letters  of  Suspected  Parties.  —  Letters  of  the  defendant  and  the  paramour  are 
competent  evidence  of  an  adulterous  disposition  on  the  part  of  both  parties  ^ 
where  the  letters  were  retained  by  the  defendant  and  are  otherwise  competent 


suspicion  over  the  fair  fame  of  such  a  wo- 
man." Dunham  v.  Dunham,  6  Law  Rep.  139, 
quoted  jind  approved  in  Freeman  v.  Freeman, 
31  Wis.  235;  Blake  v.  Blake,  70  III.  618;  Ins- 
keep  V.  Inskeep,  5  Iowa  204. 

Where  the  tesiimony  established  only  an 
opportunity  without  satisfactory  evidence  of 
the  intent  of  either  of  the  suspected  parties, 
the  court  refused  to  grant  a  divorce  for  adul- 
tery, saying:  "  It  is  easy  to  see  that  upon 
such  testimony  there  is  scarcely  a  man  or  wo- 
man in  the  entire  community  who  might  not 
be  convicted  of  the  offense."  Freeman  v. 
Freeman,  31  Wis.  235. 

1.  Mutual  Aversion  of  Husband  and  Wife.  — 
Where  a  proper  foundation  has  been  laid  by 
proving  desire  and  opportunity,  the  want  of 
affection  may  be  shown.  Bray  v.  Bray,  6  N. 
J.  Eq.  506;  Beach  v.  Beach,  11  Paige  (N.  Y.) 
161;  Richardson  v.  Richardson,  4  Port.  (Ala.) 
467,  30  Am.  Dec.  53S;  Pfeiffer  v.  Pfeiffer, 
(Buffalo  Super.  Ct.)  g  N.  Y.  Supp.  28;  Saund- 
ers V.  Saunders,  10  Jur.  143;  Caton  v.  Caton, 
13  Jur.  431;  Croft  V.  Croft,  3  Hag.  Eccl.  310; 
Eldred  v.  Eldred,  2  Curt.  Eccl.  376;  Arkley  v. 
Arkley,  3  Phillim.  500. 

And  in  such  case  the  desertion  or  cruelty  of 
the  husband  may  be  established.  Kenrick  v. 
Kenrick,  4  Hag.  Eccl.  114;  Caton  v.  Caton,  13 
Jur.  431;  Cocksedge  z-.  Cocksedge,  i  Rob. 
Eccl.  go;  Forster  v.  Forster,  i  Hag.  Con.  144; 
Beach  v.  Beach,  11  Paige  fN.  Y.)  161;  Mulock 
V.  Mulock,  I  Edw.  Ch.  (N.  Y.)  I4._ 

"  It  adds  greatly  to  the  probability  that  such 
a  charge  is  well  founded,  if  it  appears  that  his 
affections  were  visibly  estranged  from  his 
■•vife,  and  therefore  more  likely  to  be  diverted 
' -)  other  less  worthy  objects.''  Lord  Stowell 
i  i  Forster  v.  Forster,  I  Hag.  Con.  144. 

2.  Mutual  Affection  of  Offender  and  Particeps 
Criminis.  —  See  case  cited  supra.  Toole  v. 
Toole,  112  N.  Car.  152,  34  Am.  St.  Rep.  47g. 

Where  the  evidence  is  conflicting,  the  fact  that 
the  wife's  letters  and  conduct  show  a  strong 
affection  for  the  particeps  erimitiis  and  hatred 
for  her  husband  will  lead  to  the  conclusion 
that  the  parties  were  guilty.  Hurtzig  v.  Hurt- 
zig,  44  N.  J.  Eq.  329. 

Gifts  of  Paramour.  —  The  intimacy  and  affec- 
tion of  the  paramour  may  be  shown  by  his 
gifts  to  the  wife.  Cocksedge  v.  Cocksedge,  r 
Rob.  Eccl.  go;  Daily  v.  Daily,  64  111.  329; 
Richardson  v.  Richardson,  4  Port.  (Ala.)  467, 
30  Am.  Dec.  538.    Or  by  the  lavish  expendi- 


tures of  the  wife  after  the  separation,  when  she 
is  unable  to  explain  the  source  of  her  income. 
Carter  v.  Carter,  152  111.  434. 

The  fact  that  the  services  of  a  midwife  at 
the  birth  of  a  child  were  paid  by  the  paramour 
may  be  shown.    Alsabrooks  v.  State,  52  Ala.  24. 

The  fact  that  the  paramour  is  assisting  in 
her  defense  is  also  a  suspicious  circumstance. 
Hurtzig  V.  Hurtzig,  44  N.  J.  Eq.  329;  Patter- 
son V.  Patterson,  (N.  J.  1890)  20  Atl.  Rep. 
347. 

3.  Concealing  Visits  of  the  Paramour  is  a  sus- 
picious circumstance.  Elwes  v.  Elwes,  I 
Hag.  Con.  269;  Reading  v.  Reading,  (N.  J. 
.1887)  8  Atl.  Rep.  8og;  Carter  v.  Carter,  152  111. 
434;  Graham  tj.  Graham,  50  N.  J.  Eq.  701; 
IBlake  v.  Blake,  70  111.  618;  Smith  v.  Smith, 
(C.  PI.)  13  N.  Y.  Supp.  817;  Patterson  v.  Pat- 
terson, (N.  J.  1890)  20  Atl.  Rep.  347. 

4.  Concealing  Correspondence.  —  Bramwell  v. 
Bramvveli,  3  Hag.  Eccl.  618;  Morse  v.  Morse, 
2  Hag.  Eccl.  608;  Auld  v.  Auld,  (Super.  Ct.)  16 
N.  Y.  Supp.  803;  Rice  v.  Rice,  47  N.  J.  Eq. 
559;  Stickle  V.  Stickle,  48  N.J.Eq.  3^6;  Marsh 
V.  Marsh,  28  N.  J.  Eq.  196. 

5.  Where  the  wife  finds  her  husband  in  his 
office  with  a  woman  under  suspicious  circum- 
stances, and  the  husband  resorts  to  violence  to 
prevent  the  wife  from  obtaining  certain  evi- 
dences of  adultery,  his  conduct  is  inconsistent 
with  innocence  and  justifies  the  wife  in  charg- 
ing him  with  adultery.  Wheeler  v.  Wheeler, 
18  Oregon  271. 

6.  Conduct  of  Suspected  Parties  when  Discovered 
in  Compromising  Situation. —  Cook  v.  Cook,  (N. 
J.  1893)  27  Atl.  Rep.  818;  McGrail  v.  McGrail, 
48  N.  J.  Eq.  532;  Leyland  v.  Leyland,  (N.  J. 
1888)  16  Atl.  Rep.  177;  Names  v.  Names,  67 
Iowa  383;  Mati:hin  v.  Matchin,  6  Pa.  St.  332, 
47  Am.  Dec.  466. 

7.  Letters  of  the  Parties.  —  Noel  v.  Noel,  24 
N.J.  Eq.  137;  Loveden  v.  Loveden,  2  Hag. 
Con.  i;  Hamerton  v.  Hamerton,  2  Hag.  Eccl. 
8;  Smith  v.  Smith,  (C.  PI.)  13  N.  Y.  Supp.  817; 
Crary  v.  Crary,  (Brooklyn  City  Ct.)  18  N.  Y. 
Supp.  753;  Hobby  v.  Hobby,  64  Barb.  (N.  Y.) 
277- 

Such  letters,  when  retained  by  the  wife,  who 
constantly  seeks  and  keeps  the  company  of  the 
writer,  are  admissible  to  show  the  adulterous 
desire  of  both  persons.  Stickle  v.  Stickle,  48 
N.  J.  Eq.  336,  citing  Loveden  v.  Loveden,  2 
Hag.  Con.  i;  Hobby  v.  Hobby,  64  Barb.  (N. 
Y.)  277. 
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and  material.* 

Undue  Familiarities  —  Intimacy.  —  The  adulterous  disposition  is  usually  proved 
by  evidence  of  undue  familiarities  between  the  suspected  parties,  their  clandes- 
tine intimacy  and  affection.* 

Familiarities  at  Other  Times.  —  Such  evidence  is  not  confined  to  the  familiarities 
connected  with  the  specific  act  charged,  but  includes  evidence  of  the  conduct 
of  the  suspected  parties  both  before  ^  and  after*  the  alleged  adultery. 

Familiarities  with  Relatives  and  Others.  —  An  adulterous  disposition  is  not  always 
inferred  from  familiarities  between  near  relatives,^  or  the  conduct  of  the  wife 
while  in  company  with  her  attorney,®  physician,'  or  pastor,**  where  all  the  cir- 
cumstances when  reviewed  together  are  not  incompatible  with  innocence. 

(g)  Circumstances  Incompatible  with  Innocence — aa.  Living  Together  as  Husband  and 
Wife.  —  It  is  a  circumstance  incompatible  with  innocence  that  the  suspected 
parties  have  lived  together  as  husband  and  wife  and  are  reputed  to  be  such,  and 
adultery  is  usually  inferred  from  such  conduct.* 


1.  Letters  from  Paramour  Not  Received  or  Re- 
tained. —  A  letter  written  to  a  wife  referring  to 
an  intimacy  before  marriage  and  containing  a 
proposition  for  a  meeting,  and  an  offer  of  proof 
that  the  wife  endeavored  to  meet  the  writer  at 
the  time  and  place  indicated,  are  not  admissible 
where  there  was  no  evidence  that  the  wife  re- 
ceived and  retained  such  letter.  Such  evi- 
dence is  incompetent  and  not  material  to  the 
issue.  Razor  v.  Razor,  149  111.  621,  affirming 
42  111.  App.  504. 

A  court  may  disregard  the  testimony  of  wit- 
nesses who  are  unable  to  agree  as  to  the  con- 
tents of  a  lost  letter  from  a  paramour  to  a 
wife.    Farmer  v.  Farmer,  86  Ala.  322. 

Letters  of  a  paramour  are  not  admissible 
where  it  does  not  appear  that  the  defendant 
received  them  or  had  any  knowledge  of  their 
contents,  because  they  are  in  the  nature  of  ad- 
missions made  by  a  third  party  and  not  in  the 
presence  of  the  defendant.  Tillison  v.  Tilli- 
son,  63Vt.  411;  Hobby  z/.  Hobby,  64  Barb.  (N. 
Y.)  277.  See  contra.  Rice  v.  Rice,  (N.  J.  1892) 
23  Atl.  Rep.  946. 

Answers  to  Decoy  Letters.  —  A  plaintiff,  sus- 
pecting his  wife,  wrote  several  letters  to  the 
alleged  paramour  expressing  great  affection 
for  the  paramour  and  arranging  a  meeting. 
These  letters  purported  to  be  written  by  the 
wife  and  were  signed  in  her  name.  It  was 
held  that  in  a  suit  for  divorce  on  the  ground 
of  adultery  neither  the  paramour's  answers  to 
such  letters  nor  the  fact  that  the  paramour 
waited  at  the  appointed  time  and  place  was  ad- 
missible, it  not  appearing  that  the  wife  knew 
of  the  letters  or  the  appointment.  Leary  v. 
Lcary,  18  Ga.  696. 

2.  Undue  Familiarities.  —  Morrison  v.  Morri- 
son, 95  Ala.  309;  Hurtzig  v.  Hurtzig,  44  N.  J. 
Eq.  329;  Adams  v.  Adams,  17  N.  J.  Eq.  324; 
Granam  v.  Graham,  50  N.  j.  Eq.  701;  Carter 
V.  Carter,  152  111.  434;  Aulcl  v.  Auld,  (Super. 
Ct.)  16  N.  Y.  Supp.  803;  Smith  v.  Smith,  (C. 
PI.)  3  N.  Y.  Supp.  817;  Warren  v.  Warren,  8 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  189:  Sieffens  v. 
Steffens,  r6  Daly  (N.  Y.)  363,  19  Civ.  Pro.  Rep. 
(N.  Y.)  267. 

3.  Evidence  of  Familiarities  Before  Act  Charged. 

—  Thayer  v.  Thayer,  loi  .Mass.  iii,  ux)  Am. 
Dec.  110;  Brooks  v.  Brooks,  145  Mass.  574, 
I  Am.  St.  Rep.  485:  Flavell  v.  Flavell,  20  N. 
J.  Eq.  211. 

Such  evidence  is  admissible  in  a  bastardy 
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proceeding.  Thayer  :..  Davis,  38  Vt.  163.  See 
also  same  rule  in  criminal  law.  State  v. 
Guest,  100  N.  Car.  410,  and  cases  cited;  State 
V.  Wheeler,  104  N.  Car.  893;  Com.  v.  Lahey, 
14  Gray  (Mass.)  91;  Com.  v.  Bean,  137  Mass. 
571;  State  V.  Wallace,  9  K.  H.  515. 

4.  Evidence  of  Familiarities  After  Act  Charged. 
—  See  evidence  in  Smith  v.  Smith,  (C.  PI.)  13 
N.  Y.  Supp.  817;  Fuller  v.  Fuller,  17  Cal.  605. 

In  Thayer  v.  Thayer,  loi  Mass.  iii,  100  Am. 
Dec.  no,  it  was  held  that  for  the  purpose  of 
showing  the  relations  between  the  suspected 
parties  evidence  of  their  conduct  before  and 
after  the  filing  of  the  libel  was  admissible,  al- 
though such  evidence  tended  to  establish  adul- 
teries subsequent  to  that  alleged.  "  It  is 
true,"  said  the  court,  "  that  the  fact  to  be 
proved  is  the  existence  of  a  criminal  disposi- 
tion at  the  time  of  the  act  charged;  but  the 
indications  by  which  it  is  proved  may  extend, 
and  ordinarily  do  extend,  over  a  period  of  time 
both  anterior  and  subsequent  to  it.  The  rules 
which  govern  human  conduct,  and  which  are 
known  to  common  observation  and  experi- 
ence, are  to  be  applied  in  these  cases,  as  in  all 
other  investigations  of  fact.  *  *  *  The  fact 
that  the  conduct  relied  on  has  occurred  since 
the  filing  of  the  libel  does  not  exclude  it;  and 
proof  of  the  continuance  of  the  same  question- 
able relations  during  the  intervening  time,  as 
in  the  case  at  bar,  will  add  to  its  weight."  Fol- 
loivi-d  in  Com.  v.  Bean,  137  Mass.  571;  Parker 
V.  Dudley,  118  Mass.  602;  Beers  7'.  Jackman,  103 
Mass.  192;  Sullivan  v.  Hurley,  147  Mass.  387; 
State  V.  Way,  5  Neb.  283;  Stewart  v.  State,  64 
Miss.  O26. 

5.  Familiarities  Between   Near   Relatives.  — 

Rickard  t.  RicU.-ud,  9  ( )rcKon  id?;  licrbcrger 
V.  Hcrbergcr,  16  Orcgcn  327;  Pcavcy  <•.  Pea- 
vey,  76  Iowa  443;  Hampton  z.  Hampton,  87 
Va.  148;  Garrett  v.  Garrett,  12  Ind.  407;  Ken- 
rick  -■.  Kenrick,  4  Hag.  Eccl.  114. 

6.  The  Wife's  Attorney.  —  Blake  v.  Blake,  70 
111.  61S. 

7.  The  Wife's  Physician. —  Dunham  Dun- 
ham, 6  Law  Rep.  139;  Bcrckmans  v.  Berck- 
mans,  16  N.  J.  Eq.  122;  Mayo  v.  Mayo,  119 
Mass.  290. 

8.  The  Wife's  Pastor.  —  King  v.  King,  4 
Scotch  Scs.  (  as.  (2d  ser.)  567;  Freeman  v. 
Freem.ui,  31  Wis.  235. 

9.  Living  Together  as  Husband  and  Wife.  — 
Williams  v.  Williams,  i  Hag.  Con.  22();  Mor- 
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bb.  Bearing  Child  Without  Access  of  Husband.  —  Where  a  wife  gives  birth  to  a 
child  at  such  time  and  under  such  circumstances  that  the  husband  could  not 
bo  father  of  the  child,  adultery  will  be  inferred,  as  the  circumstances  are 
incompatible  with  innocence.' 

ci.  Vknureal  DisEA.SE  After  Marriage. — Adultery  may  be  inferred  where  the 
defendant  contracts  a  venereal  disease  long  after  marriage,^  although  such  fact 
is  not  always  incompatible  with  innocence.^  The  fact  that  the  wife  has  con- 
tracted such  disease,  and  that  she  has  a  good  character,  Avill  not  justify  a  con- 
clusion that  she  has  contracted  the  disease  from  her  husband  and  that  he  has 
contracted  the  disease  from  adultery.* 

(2)  Time  and  Place  of  Offense  —  Identity  of  Defenda^it.  —  The  complainant 
is  not  required  to  prove  that  the  adultery  was  committed  at  the  precise  time  ' 
and  place  alleged,  but  it  must  be  proved  to  have  been  committed  so  near  the 
time  and  place  alleged  that  the  variance  shall  not  operate  to  the  defendant's 
prejudice.' 

rison  v.  Morrison,  95  Ala.  309;  Foval  v.  Foval, 
39  111.  App.  644;  Clapp  V.  Clapp,  97  Mass.  531 ; 
Masien  v.  Masten,  15  N.  H.  159;  Graham  v. 
Graham,  50  N.  J.  Eq.  701;  Smith  v.  Smith,  (C. 
PI.)  13  N.  Y.  Supp.  817;  Schreiber  I'.  Schreiber, 
3  Misc.  Rep.  (N.  Y.  Super.  Ct.)  411. 

The  circumstances  did  not  warrant  such  con- 
clusion in  some  cases.  Hart  v.  Hart,  2  Edw. 
Ch.  (N.  Y.)  207;  Pollock  V.  Pollock,  71  N.  Y. 
137;  Trust  V.  Trust,  11  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  523;  Welke  v.  Welke,  (Supreme 
Ct.)  17  N.  Y.  Supp.  298,  63  Hun  (N.  Y.)  625; 
Stiefel  V.  Stiefel,  (N.  J.  1896)  35  Atl.  Rep.  287. 

1.  Birth  of  Child  Where  Access  by  Husband 
Impossible.  —  Caton  v.  Caton,  13  Jur.  431; 
Richardson  v.  Richardson,  i  Hag.  Eccl.  6; 
Sidney  v.  Sidney,  3  P.  Wms.  275;  Pendrell  v. 
Pendrell,  2  Stra.  925;  Com.  v.  Shepherd,  6 
Binn.  (Pa.)  283,  6  Am.  Dec.  449;  Heathcote's 
Divorce  Bill,  i  Macq.  App.  Cas.  277. 

"  Sexual  intercourse  is  to  be  presumed 
where  personal  access  is  not  disproved,  unless 
such  presumption  is  rebutted  by  satisfactory 
evidence  to  the  contrary;  and  where  sexual 
intercourse  is  presumed  or  proved  the  husband 
must  be  taken  to  be  the  father  of  the  child, 
unless  there  was  a  physical  or  natural  impos- 
sibility that  intercourse  should  have  produced 
such  child."  Cross  v.  Cross,  3  Paige  (N.  Y.) 
139,  23  Am.  Dec.  778;  citing  Banbury  Peerage 
Case.  I  Sim.  &  S.  153.  See  also  Van  Aernam 
V.  Van  Aernam,  i  Barb.  Ch.  (N.  Y.)  375. 

Proof  that  the  wife  was  living  with  another 
at  the  time  of  conception  is  not  sufficient  proof 
of  nonaccess  of  the  husband.  Van  Aernam 
V.  Van  Aernam,  i  Barb.  Ch.  (N.  Y.)  375. 

2.  Venereal  Disease  After  Marriage.  —  Popkin 
ii.  Popkin,  in  note  to  Durant  v.  Durant,  I 
Hag.  Eccl.  765;  North  v.  North,  5  Mass.  320; 
Clark  V.  Clark,  7  Robt.  (N.  Y.)  276;  Johnson 
V.  Johnson,  14  Wend.  (N.  Y.)  637. 

Adultery  will  not  be  inferred  from  the  pres- 
ence of  this  disease  shortly  after  marriage,  as 
it  may  have  been  contracted  before  marriage 
or  be  due  to  secondary  syphilis.  Popkin  v. 
Popkin,  I  Hag.  Eccl.  765,  note;  Mount  v. 
Mount,  15  N.  J.  Eq.  162,  82  Am.  Dec.  276; 
Ferguson  v.  Ferguson,  3  Sandf.  (N.  Y.)  307; 
Morphett  v.  Morphett,  L.  R.  i  P.  &  D.  702. 

3.  Mere  proof  that  the  defendant  has  a  vene- 
real disease  is  not  alone  sufficient,  as  such  fact 
is  capable  of  innocent  interpretation.  Fergu- 
son V.  Ferguson,  3  Sandf.  (N.  Y.)  307. 


The  husband  may  have  contracted  the  dis- 
ease from  the  wife  or  been  inoculated  by  acci- 
dent. Mount  V.  Mount,  15  N.  J.  Eq.  162,  82 
Am.  Dec.  276.  Or  the  disease  may  arise  by 
innocent  causes,  as  gonorrhaa  impura.  Fergu- 
son V.  Ferguson,  i  Barb.  Ch.  (N.  Y.)  604. 

The  presence  of  the  disease  is  not  estab- 
lished by  testimony  that  the  husband  had 
stains  on  his  linen  when  the  witness  is  unatle 
to  identify  the  linen  as  that  worn  by  the  hus- 
band.   James  v.  James,  29  Neb.  533. 

In  the  absence  of  other  testimony  the  pres- 
ence of  a  venereal  disease  will  not  be  inferred 
from  the  possession  by  the  husband  of  medi- 
cines supposed  by  physicians  to  be  used  in 
treating  such  disease.  Mack  v.  Handy,  39  La. 
Ann.  491. 

4.  Gonorrhoea  is  not  always  due  to  adultery, 
but  may  be  due  to  causes  consistent  with  the 
innocence  of  both  parties.  Holthoefer  v.  Holt- 
hoefer,  47  Mich.  260;  Stone  v.  Stone,  3  Notes 
Cas.  278;  N.  f.  N.,  3  Sw.  &  Tr.  234;  Cook  v. 
Cook,  32  N.  J.  Eq.  475. 

Adultery  by  the  husband  will  not  be  inferred 
from  the  presence  of  syphilis  in  the  wife,  be- 
cause she  may  have  contracted  the  disease  in 
two  ways  consistent  with  his  innocence  —  by 
her  own  adultery,  or  by  contagion  by  acci- 
dental means  —  either  method  being  consistent 
with  his  innocence.  Homburger  v.  Hombur- 
ger,  46  How.  Pr.  (N.  Y.  Super.  Ct.)  346;  Col- 
lett  V.  Collett,  3  Curt.  Eccl.  726,  overruliiig 
Collett  V.  Collett,  i  Curt.  Eccl.  678. 

6.  Evidence  of  the  Time  of  the  Adultery.  — 
Goodwin  v.  Goodwin,  23  N.  J.  Eq.  210;  Black 
V.  Black,  26  N.  J.  Eq.  433;  Com.  v.  Dacey,  107 
Mass.  206. 

In  Berckmans  v.  Berckmans,  16  N.  J.  Eq. 
122,  it  was  said:  "  It  is  clearly  not  necessarj^ 
that  the  offense  should  be  proved  in  time  and 
place.  The  mind  of  the  court  must  be  satis- 
fied that  actual  adultery  has  been  committed, 
but  if  the  circumstances  establish  the  fact  of 
general  cohabitation  it  is  enough,  although 
the  court  may  be  unable  to  deride  at  what  time 
the  offense  was  committed." 

But  it  must  appear  that  the  offense  was  com- 
mitted after  the  marriage.  Patterson  v.  Pat- 
terson, 89  Tenn.  151. 

6.  Place  of  the  Offense.  —  Washburn  v.  Wash- 
burn, 8  Mass.  131. 

7.  Variance  in  Proof  as  to  Time  and  Place.  —  In 
Scheffling  v.  Scheffling,  44  N.  J.  Eq.  438,  there 
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Variance  in  Proof  of  Particular  Offense  or  of  Person  Charged.  —  A  variance  in  the  proof 
of  the  particular  offense  alleged  *  or  of  the  person  alleged  is'  fatal.*  An  allega- 
tion that  the  defendant  committed  adultery  with  a  particular  person  is  not 
sustained  by  proof  of  adultery  with  another  person  *  or  with  a  person  whose 
name  is  unknown.'* 

Identity  of  Defendant.  —  The  identity  of  the  defendant  must  be  established  by 
the  witnesses  to  the  satisfaction  of  the  court.*  For  the  purpose  of  permitting 
the  witnesses  to  identify  the  defendant,  the  court  has  the  power  to  compel  the 
defendant  to  attend  the  trial  by  a  decree  of  confrontation  ®  or  by  an  order  of 
court.'' 


was  a  variance  of  one  year,  and  the  evidence 
was  held  insufficient  on  this  and  other  grounds. 
The  court  held  that  the  plaintiff  was  bound  to 
prove  that  the  adultery  was  committed  "  at  or 
near  the  time  alleged  in  her  bill.  She  was  not 
bound  to  prove  that  he  had  committed  that 
offense,  with  the  person  named,  at  the  precise 
time  alleged,  but  she  was  bound  to  show  that 
he  had  committed  it  so  near  the  time  alleged 
as  to  render  it  quite  clear  that  the  variance  be- 
tween her  allegation  and  her  proof  had  not 
misled  the  defendant  or  prevented  him  from 
making  as  complete  a  defense  as  he  might 
have  done  if  there  had  been  no  variance," 
citing  Miller  -'.  Miller,  20  N.  J.  Eq.  216. 

In  the  Early  Cases  a  variance  in  the  proof  as 
to  the  time  and  place  was  not  fatal  if  the  evi- 
dence was  otherwise  sufficient.  Grant  -<.>. 
Grant,  2  Curt.  Eccl.  16;  Burgess  z\  Burgess,  2 
Hag.  Con.  223;  Bramwell  v.  Bramwell,  3 
Hag.  Eccl.  618;  Loveden  v.  Lo\-eden,  2  Hag. 
Con.  I;  Chambers  v.  Chambers,  i  Hag.  Con. 
439;  Caton  v.  Caton,  13  Jur.  431;  Tucker  v. 
Tucker,  11  Jur.  893;  Walker  v.  Eraser,  g 
Scotch  Ses.  Cas.  (3d  ser.)  1091 ;  Bokel  v. 
Bokel,  3  Edw.  Ch.  (N.  Y.)  376. 

"  It  is  not  necessary  to  prove  that  the  adul- 
tery with  which  a  party  is  charged  should 
have  occurred  at  any  particular  time  and 
place.  The  court  must  be  satisfied  that  a 
criminal  attachment  subsisted  between  the 
parties,  and  that  opportunities  occurred  when 
the  intercourse,  in  which  it  is  satisfied  the  par- 
ties intended  to  indulge,  might  with  ordinary 
facility  have  taken  place."  Davidson  v. 
Davidson,  Deane  &  S.  132. 

But  the  proof  must  not  consist  of  mere  sus- 
picious conduct  without  particulars  as  to  time 
or  place.  Carter  v.  Carter,  62  111.  439;  Kneale 
V.  Kneale,  28  Mich.  344;  Denison  v.  Denison, 
4  Wash.  705. 

1.  A  bill  for  divorce  containing  but  one 
charge  of  adultery  sufficiently  specific  to  ren- 
der any  evidence  admissible  cannot  be  sus- 
tained where  the  evidence  is  indefinite  and 
does  not  tend  to  prove  such  charge.  Bennett 
V.  Bennett,  24  Mich.  482;  Freeman  v.  Free- 
man, 31  Wis.  235. 

2.  Prince  v.  Prince,  25  N.  J.  Eq.  310;  Kane 
V.  Kane,  3  Edw.  Ch.  (N.  Y.)  389. 

3.  Germond  v.  Germond,  6  Johns.  Ch.  (N. 
Y.)  347,  10  Am.  Dec.  335;  Adams  v.  Adams,  20 
N.  H.  299,  51  Am.  Dec.  219. 

4.  Bokel  V.  Bokel.  3  Edw.  Ch.  (N.  Y.)  376; 
Beadleston  v.  Beadleston,  (Supreme  Ct.)  2  N. 
Y.  Supp.  809;  Dunlap  v.  Dunlap,  Wright(Ohio) 
210. 

An  allegation  of  adultery  with  a  man  whose 
name  and  aliases  are  given  is  not  sustained 
by  proof  of  adultery  with  a  person  whose 


name  is  unknown.  Prince  v.  Prince,  25  N.  J. 
Eq.  310. 

An  allegation  that  defendant  committed 
adultery  with  F.  in  L.  county,  and  with  divers 
persons  whose  names  were  unknown,  in  the 
city  of  New  York,  is  not  sustained  by  proof  of 
adultery  in  L.  county  with  a  person  whose 
name  was  unknown.  Germond  v.  Germond 
6  Johns.  Ch.  (N.  Y.)  347,  10  Am.  Dec.  335. 

5.  Identity  of  Defendant.  —  Reid  v.  Reid,  17 
N.  J.  Eq.  loi;  Prince  y.  Prince,  25  N.  J.  Eq. 
310;  Bray  v.  Bray,  6  N.  J.  Eq.  628,  overruling 
6  N.  J.  Eq.  506,  on  sufficiency  of  evidence  of 
identity. 

Where  it  is  shown  that  the  person  who  com- 
mitted adultery  was  known  by  the  name  of 
the  defendant,  responded  to  such  name,  and 
gave  as  his  own  a  card  bearing  the  defendant's 
name,  the  proof  of  identity  is  sufficient. 
Hulse  z:  Hulse,  L.  R.  2  P.  &  D.  357. 

Photographs  of  the  suspected  parties  while 
together  seem  to  have  been  received  in  evi- 
dence in  Hurtzig  v.  Hurtzig,  44  N.  J.  Eq.  329. 
But  in  Robertson  v.  Robertson,  9  Daly  (N.  Y.) 
44,  such  evidence  is  said  to  be  inadmissible, 
but  there  was  no  direct  ruling. 

6.  Compelling  Attendance  of  Defendant.  —  Such 
decree  was  granted  in  suits  for  separation  but 
not  in  nullity  suits.  Enticknap  v.  Rice,  4  Sw. 
&  Tr.  136,  Hooke  v.  Hooke,  4  Sw.  &  Tr.  236; 
Curtis  V.  Curtis,  5  Moo.  P.  C.  252;  Searle  v. 
Price,  2  Hag.  Con.  187. 

A  party  refusing  to  appear  in  conformity  to 
a  decree  of  confrontation  is  in  contem  pt  of  court, 
and  the  court  may  refuse  a  defensive  allega- 
tion until  its  order  is  obeyed.  Curtis  v.  Cur- 
tis, 5  Moo.  P.  C.  252. 

7.  On  a  trial  before  a  referee  the  plaintiff  in- 
troduced evidence  concerning  a  certain  woman 
and  endeavored  to  compel  the  attendance  of 
his  wife  by  subpoena,  but  was  unable  to  find 
her,  and  her  attorney  refused  to  disclose  her 
residence.  It  was  held  that  the  attorney 
would  not  be  compelled  to  make  such  disclos- 
ure but  the  temporary  alimony  would  be  dis- 
continued until  the  defendant  appeared  at  the 
trial.  Jacobson  v.  Jacobson,  14  Daly  (N.  Y.) 
255. 

Where  it  appears  that  the  defendant's  state- 
ment of  her  address  in  her  affidavit  is  false,  and 
the  plaintiff  is  unable  to  ascertain  her  address 
in  order  that  his  witnesses  may  identify  her,  the 
court  will  order  her  to  attend  at  the  trial  or 
give  her  address.  Lloyd  t.  Llovd,  L.  R.  i  P. 
&  D.  222. 

A  defendant  in  default  will  be  permitted  to 
answer  on  condition  that  she  agrees  to  meet 
tlie  plaintiff's  witnesses  for  identification. 
Hindmarsh  v.  Hindmarsh,  L.  R.  i  P.  &  D. 
24. 
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(3)  Indecency  of  Disclosures  —  Exclusion  of  Evidence.  —  Evidence  tending 
to  prove  adultery  cannot  be  excluded  on  account  of  obscenity  and  vulgar  lan- 
guage,' but  may  be  restricted  by  the  court  to  proper  limits.* 

(4)  Conviction  of  Adultery  —  Record  as  Evidence.  — The  record  of  a  con- 
viction of  the  defendant  of  the  crime  of  adultery  is  admissible  to  prove  the 
adultery,*  even  though  it  appears  in  the  record  that  a  plea  of  guilty  was 
entered.*  But  it  is  doubtful  whether  a  verdict  against  the  paramour  in  an 
action  for  criminal  conversation  is  admissible  to  prove  adultery  of  the  wife,  as 
she  is  not  a  party  to  such  action.* 

(5)  Decree  of  Divorce  Against  Paramour.  —  A  decree  of  divorce  finding  the 
alleged  paramour  guilty  of  adultery  with  the  defendant  is  not  admissible 
against  the  defendant,  as  .she  was  not  a  party  to  the  former  suit  and  could  make 
no  defense  ** 

(6)  Witnesses  as  to  Adultery — (a)  Character  and  Credibility.  —  As  the  evidence 
of  adultery  is  generally  circumstantial,  and  the  facts  are  related  by  witnesses  of 
various  degrees  of  credibility,  there  is  much  comment  in  the  decisions  as  to  the 
weight  of  the  testimony  and  the  character  of  the  parties  and  their  witnesses. 

Court  May  Disregard  Testimony  of  Any  "Witness.  —  The  court  or  jury  is  not  bound  to 
believe  the  testimony  of  any  witness  or  to  grant  a  divorce  where  the  evidence 
is  not  consistent,  satisfactory,  and  convincing,'  but  may  disregard  the  testi- 
mony of  a  witness  where  it  is  false  in  some  particulars  or  where  it  is  shown  that 
it  was  impossible  to  have  seen  what  he  relates.*    The  testimony  of  a  hostile 


1.  Vulgarity  or  Obscenity  —  No  Ground  for  Ex- 
clusion.—  Briggs  V.  Morgan,  3  Phillim.  325; 
Melvin  v.  Melvin,  58  N.  H.  569,  42  Am.  Rep. 
605;  Da  Costa  v.  Jones,  2  Cowp.  729. 

2.  It  is  said  that  courts  "  may  and  should 
always  require  the  examination  of  witnesses 
to  be  conducted  in  a  spirit  of  due  delicacy, 
avoiding  vulgar  and  obscene  language." 
Abernathy  v.  Abernathy,  8  Fia.  243. 

3.  Kecord  of  Conviction  of  Adultery.  —  In  Ran- 
dall V.  Randall,  4  Me.  326,  the  record  of  con- 
viction of  the  wife  of  lewd  and  lascivious 
cohabitation  with  a  man  other  than  her  hus- 
band who  was  convicted  and  sentenced  with 
her  was  held  sufficient  proof  of  adultery  with- 
out other  evidence.  Randall  v.  Randall,  4 
Me.  326. 

A  copy  of  the  record  of  conviction  of  adul- 
tery is  sufficient  proof  of  both  the  marriage 
and  the  act  of  adultery.  Anderson  v.  Ander- 
son, 4  Me.  ICQ. 

Proof  of  a  conviction  of  sodomy  is  sufficient 
to  sustain  a  decree  of  divorce.  Bromley  71. 
Bromley.  2  Add.  Eccl.  158;  Mogg  v.  Mogg,  2 
Add.  Eccl.  292.  See  generally  the  title  Records. 

4.  A  Plea  of  Guilty  to  an  Indictment  for  Adul- 
tery in  a  record  of  conviction  in  another  state 
is  admissible  although  a  cause  for  "divorce 
cannot  be  proved  by  the  confessions  of  the 
defendant  without  other  evidence.  The  rec- 
ord and  proof  that  the  defendant  was  found  in 
a  house  of  ill  fame  and  was  grossly  indecent 
with  other  men  is  sufficient  proof.  Burgess  v. 
Burgess,  47  N.  H.  395. 

Conviction  of  Polygamy.  —  A  record  of  convic- 
tion of  polygamy  together  with  proof  of  iden- 
tity of  the  parlies  is  not  sufficient  evidence  of 
adultery.  There  must  be  proof  of  carnal 
copulation.  Wilson  v.  Wilson,  Wright  (Ohio) 
128. 

6.  Criminal  Conversation.  —  In  the  ecclesiasti- 
cal courts  a  verdict  against  the  paramour  in 


an  action  for  criminal  conversation  was  ad- 
missible to  negative  collusion  on  the  part  of 
the  husband,  but  was  not  considered  as  conclu- 
sive proof  of  adultery.  Price  v.  Claric,  3  Hag. 
Eccl.  265;  Phillips  V.  Phillips,  i  Rob.  Eccl. 
144;  Evans  v.  Evans,  i  Rob.  Eccl.  165;  Elwes 
V.  Elwes,  I  Hag.  Con.  269;  Williams  v.  Wil- 
liams, I  Hag.  Con.  229. 

Such  evidence  seems  to  have  been  weighed 
by  the  court  in  reviewing  all  the  evidence  of 
adultery.  Chambers  v.  Chambers,  i  Hag.. 
Con.  439;  Dillon  v.  Dillon,  3  Curt.  Eccl.  86; 
Forster  v.  Forster,  i  Hag.  Con.  144;  Halford 
V.  Halford,  Poynter  on  Mar.  and  Div.  200. 

On  the  application  of  the  defendant  for  tem- 
porary alimony,  the  husband  proved  that  he 
had  recovered  a  verdict  of  crim.  con.  against 
the  alleged  paramour  of  the  wife.  It  was 
held  that  such  verdict  was  not  even  presump- 
tive evidence  against  the  wife.  Williams 
Williams,  3  Barb.  Ch.  (N.  Y.)  628. 

Verdict  for  Necessaries.  —  In  an  action  by  the 
wife  for  divorce  on  the  ground  of  adultery,  a 
verdict  in  favor  of  a  tradesman  for  necessaries 
furnished  to  the  wife  is  not  admissible.  Jenkyn 
V.  Jenkyn,  Deane  &  S.  268. 

6.  Brisco  v.  Brisco,  cited  in  Brav  v.  Bray,  I 
Hag.  Eccl.  165;  Ruck  v.  Ruck,  [i8g6]  Prob. 
152;  Rice  7'.  Rice,  (N.  J.  1S92),  23  Atl.  Rep.  946. 

7.  Witnesses  —  Disregarding  Testimony  Of  — 
Sopwith  V.  Sopwith,  4  Sw.  &  Tr.  243:  Aexan- 
der  V.  Alexander,  2  Sw.  &  Tr.  95;  Ginger  v. 
Ginger,  L.  R.  i  P.  &  D.  37;  Bishop  v.  Bishop, 
17  Mich.  211;  Kneale  v.  Kneale,  28  Mich.  344; 
Bray  v.  Bray,  6  N.  J.  Eq.  506;  Derby  v. 
Derby,  21  N.  J.  Eq.  36;  Soper  v.  Soper,  29 
Mich'.  305;  Smith  v.  Smith,  (C.  PI.)  13  N.  Y. 
Supp.  817;  Fanning  z'.  Fanning,  2  Misc.  Rep. 
(N.  Y.  C.  PI.)  90;  Hampton  v.  Hampton,  87 
Va.  161. 

8.  Main  v.  Main,  50  N.  J.  Eq.  712;  Scheff- 
ling  V.  Scheffling,  44  N.  J.  Eq.  438. 
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witness  may  be  rejected  although  consistent*  and  positive. 

Opinion  of  Witness.  —  In  the  ecclesiastical  courts  the  witness  might  be  required, 
after  relating  the  facts,  to  give  his  opinion  as  to  whether  adultery  was  com- 
mitted, although  the  courts  were  not  bound  by  such  opinion.*  But  this  practice 
is  not  followed  now,  the  witness  being  required  to  relate  the  circumstances, 
leaving  the  court  or  jury  to  draw  such  inference  as  the  circumstances  warrant."* 
Under  some  circumstances,  however,  a  witness  may  be  permitted  to  give  his 
opinion  where  the  facts  related  are  not  capable  of  adequate  description,  and 
from  the  nature  of  the  subject  no  better  evidence  can  be  obtained.* 

(b)  Testimony  of  Defendant. — ^  The  testimony  of  the  defendant  in  a  suit  for 
divorce  for  adultery  is  generally  admissible,®  but  must  be  received  with  as 
much  caution  as  that  of  an  interested  witness.' 

Effect  of  Failure  to  Testify.  —  The  inference  is  certainly  against  a  defendant  who 
fails  to  testify  in  his  own  behalf**  or  to  procure  the  testimony  of  the  alleged 
paramour.^ 

Denial  of  Suspected  Parties.  —  The  denial  of  the  defendant  where  it  is  not  explicit 
and  positive,**  or  where  it  is  accompanied  by  explanations  which  are  improb- 


1.  Hanks  v.  Hanks,  3  Edvv.  Ch.  (X.  Y.)  469; 
Larrison  v.  Larrison,  20  N.  J.  Eq.  100;  Berck- 
mans  v.  Berckmans,  16  N.  J.  Eq.  122. 

2.  Hafjj^ard  v.  Haggard,  62  Iowa  82. 

3.  Opinion  of  Witness  —  Practice  of  the  Ecclesi- 
astical Courts.  —  Hamerton  v.  Hamerton,  2 
Hag.  Eccl.  8;  Elwcs  v.  Elwes,  i  Hag.  Con. 
269;  Atkinson  v.  Atkinson,  2  Add.  Eccl.  484. 

Where  the  witnesses  had  not  been  asked 
their  opinion  the  court  remarked:  "  I  must 
here  notice  that  the  depositions  have  not  been 
taken  exactly  as  the  court  could  wish,  nor  as 
is  usual  in  these  cases.  That  part  of  the  alle- 
gation which  directly  pleads  that  adultery 
did  take  place  has  not  been  examined  to. 
The  court,  though  it  cannot  rely  on  the  opin- 
ion of  the  witnesses,  has  a  right  to  know  their 
impression  and  belief,  whether  the  crime  was 
committed  or  not;  and  it  is  material  that  the 
examiner  should  understand  that  it  is  neces- 
sary the  witnesses  should  be  required  to  give 
this  information."  Crevve  ?/.  Crewe,  3  Hag. 
Eccl.  I2g. 

4.  Present  Bnle.  —  Edmond's  Appeal,  57  Pa. 
St.  232;  Williams  v.  Williams,  i  Woodw.  (Pa.) 
30S;  Richards  v.  Richards,  37  Pa.  St.  225; 
Bishop  V.  Bishop,  30  Pa.  St.  412;  Garr  v. 
Garr,  (Pa.  Com.  PI.  1897)  8  Kuip.  (Pa.)  460. 

Where  witnesses  testified  that  the  defendant 
"  deserted,"  without  relating  any  of  the  cir- 
cumstances, the  master's  report  will  be  re- 
turned to  him  for  further  testimony,  or  the 
suit  dismissed.  Leaning  v.  Leaning,  25  N.  J. 
Eq.  241;  Tate  v.  Tate,  26  N.  J.  Eq.  55;  Stone 
V.  Stone,  28  N.  J.  Eq.  409;  Rogers  v.  Rogers, 
18  N.  J.  Eq.  445;  Test  v.  Test,  19  N.  J  Eq. 
343- 

6.  A  witness,  after  relating  that  he  over- 
heard a  conversation  and  certain  noises  in  an 
adjoining  room  occupied  by  the  defendant  and 
her  alleged  paramour,  was  permitted  to  give 
his  opinion  that  adultery  was  committed  at 
that  time.  It  was  held  that  such  ruling  was 
correct,  as  the  sounds  and  noises  were  such 
that  they  could  not  be  reproduced  or  described 
precisely  as  it  appeared  to  the  witness  at  the 
time,  and  the  facts  on  which  the  witness  ex- 
pressed his  opinion  were  within  the  compre- 
hension of  ordinary  witnesses.  Carter  ?/. 
Carter,  152  111.  434,  affirming  37  111.  App.  219, 
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and  citing  numerous  cases  not  relating  to 
divorce. 

6.  Testimony  of  Defendant.  —  As  to  compe- 
tency of  parties  to  a  divorce  suit,  see  infra. 
Witnesses . 

1.  An  instruction  commenting  on  the  testi- 
mony of  the  defendant,  who  was  charged  with 
adultery,  and  stating  in  substance  that  for- 
merly parties  to  suits  and  persons  accused 
with  crime  were  not  permitted  to  testify  for 
fear  that  such  witnesses,  from  the  infirmity  of 
human  nature,  would  not  testify  to  the  truth, 
"  that  a  man  who  committed  a  crime  would 
certainly  lie  about  it,  and  a  man  charged  with 
adultery  would  swear  he  was  not  guilty, 
tempted  both  to  shield  himself  and  by  a  false 
sentiment  of  honor  to  screen  the  other  party  to 
the  crime;  that  a  woman  who  was  so  depraved 
as  to  commit  adultery  would  have  no  other 
course  but  to  come  forward  and  deny  it,  for  to 
stay  away  would  be  confession;  that  such  tes- 
timony should  be  received  with  care,  in  view 
of  these  suggestions,"  is  not  error.  Such  in- 
struction does  not  invade  the  province  of  the 
jury  in  weighing  the  defendant's  testimony,  or 
express  any  opinion  as  to  its  weight,  but  only 
as  to  the  weight  of  this  general  class  of  testi- 
mony. Harrington  v.  Harrington,  107  Mass. 
329- 

8.  Failure  of  Defendant  to  Testify.  —  Sigel  v. 
Sigel,  (Super.  Ct.)  20  N.  N'.  Sup]).  377;  Mc- 
Carthy V.  McCarthy,  143  N.  V.  235;  Burke  v. 
Burke,  44  Kan.  307,  21  Am.  St.  Rep.  283. 

Where  a  witness,  while  testifying,  failed  to 
make  a  direct  denial  of  adultery,  but  believed 
she  had  so  testified  until  she  read  the  conclu- 
sions of  the  court,  the  decree  will  be  opened 
for  further  proof.  Osborn  Osborn,  44  N.  J. 
Eq.  257. 

9.  Paramour's  Testimony.  —  Bray  v.  Bray,  6 
N.  J.  Eq.  C28;  Bibby  i-.'Slibl)y,  33  N.J.  Eq.'  5O. 

In  Pond  ?/.  Pond,  132  Mass.  219,  and  Gra- 
ham 7-.  Graham,  50  N.  J.  Eq.  701,  the  defend- 
ant proved  her  inability  to  procure  the 
paramour's  testimony. 

10.  Denial  of  Defendant.  —  Noel  v.  Noel,  24  N. 
J.  Eq.  137;  Osljorn  v.  Osborn,  44  N.  J.  Eq.  257; 
Chapman  v.  Chapman,  129  III.  386. 

The  court  may  infer  that  the  offense  was 
committed  where  the  denial  is  positive  but 
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able,*  or  false,*  not  only  weakens  the  defense,  but  tends  to  establish  the 
plaintiff's  case.^  The  courts  do  not  place  much  weight  upon  the.  denial  of 
both  of  the  suspected  parties  *  unless  the  evidence  is  not  full  and  satisfac- 
tory,* or  unless  the  circumstances  are  fairly  capable  of  two  interpretations.* 

(o)  Testimony  of  Paramour  —  Competency.  —  The  paramour  or  co-respondent  is  a 
competent  witness,'  and  so  is  the  husband  or  wife  of  such  person.* 

Credibility.  —  The  testimony  of  a  paramour  is  not,  however,  entitled  to  the 
same  weight  as  the  testimony  of  a  disinterested  witness  of  good  character,* 
and  should  be  received  with  caution.**  Where  the  evidence  is  conflicting  or  of 
equal  weight,  such  evidence  may  be  decisive.** 

Corroboration  —  Necessity  For.  —  The  ecclesiastical  courts  declined  to  grant  a 
divorce  on  the  uncorroborated  testimony  of  a  paramour,**  and  it  seems  that  this 
rule  is  generally  followed  at  present,*"*  although  it  is  denied  that  there  is  any 


the  defendant  does  not  deny  the  receipt  of 
incriminating  letters  or  the  circumstances  re- 
lated by  the  witnesses.  Stickle  v.  Stickle,  48 
N.  J.  Eq.  336. 

1.  Hurtzig  V.  Hurtzig,  44  N.  J.  Eq.  329; 
Patterson  v.  Patterson,  (N.  J.  1890)  20  Atl. 
Rep.  347. 

2.  McGrail  v.  McGrail,  48  N.  J.  Eq.  532; 
Dunn  V.  Dunn,  (N.  J.  1891)  21  Atl.  Rep.  466; 
Graham  v.  Graham,  50  N.  J.  Eq.  701. 

3.  If  it  appears  from  all  the  circumstances 
that  the  denial  and  explanations  are  false,  all 
doubt  concerning  the  adultery  is  removed. 
"  Falsehood  is  the  shield  of  guilt."  White- 
nack  V.  Whitenack,  36  N.  J.  Eq.  474. 

4.  Musick  V.  Musick,  88  Va.  13;  McGrail  v. 
McGrail,  (N.  J.  1894)  28  Atl.  Rep.  511. 

5.  Van  Voorhis  v.  Van  Voorhis,  94  Mich.  60; 
Reid  V.  Reid,  17  N.  J.  Eq.  loi;  Main  v.  Main, 
(N.  J.  1892)  24  Atl.  Rep.  1024;  Cane  v.  Cane, 
39  N.  J.  Eq.  148;  Scheffling  v.  Scheffling,  44 
N.  J.  Eq.  438;  Mayer  v.  Mayer,  21  N.  J.  Eq. 
246;  Berckmans  v.  Berckmans,  16  N.  J.  Eq. 
122;  Larrison  v.  Larrison,  20  N.  J.  Eq.  100. 

6.  Rickard  v.  Rickard,  9  Oregon  168;  Mount 
V.  Mount,  15  N.  J.  Eq.  162,  82  Am.  Dec.  276. 

7.  Paramour  a  Competent  Witness.  —  Brown 
V.  Brown,  5  Mass.  320,  followed  in  Moulton  v. 
Moulton,  13  Me.  110.  Such  evidence  was  not 
excluded  by  the  ecclesiastical  courts.  Soilleux 
V.  Soilleux,  I  Hag.  Con.  373;  Best  v.  Best,  I 
Add.  Eccl.  411 ;  Simmons  v.  Simmons,  11  Jur. 
830;  Burgess  v.  Burgess,  2  Hag.  Con.  223; 
Harris  v.  Harris,  2  Hag.  Eccl.  376;  Craft  v. 
Craft,  3  Hag.  Eccl.  310. 

The  court  will  not  refuse  to  swear  an  alleged 
paramour  as  a  witness  for  the  plaintiff,  but  if 
sworn  he  will  be  asked  if  he  committed  adul- 
tery with  the  defendant,  and  not  merely  if 
he  knew  that  she  had  committed  adultery. 
Brown  v.  Brown,  5  Mass.  320. 

8.  Husband  or  Wife  of  Paramour.  —  Where 
adultery  is  not  an  indictable  offense  it  is  not 
against  public  policy  to  permit  the  husband 
of  the  woman  with  whom  defendant  is 
charged  to  have  committed  adultery  to  testify 
against  his  wife,  as  his  testimony  will  not 
cause  her  arrest  or  prosecution.  Van  Cort  v. 
Van  Cort,  4  Edw.  Ch.  (N.  Y.)  621.  See  also 
State  V.  Sloan,  55  Iowa  219;  State  v.  Hazen, 
39  Iowa  648;  Lord  v.  State,  17  Neb.  526. 

But  where  adultery  is  an  indictable  offense 
such  witness  is  incompetent.  Rice  v.  Rice, 
(N.  J.  1889)  18  Atl.  Rep.  457;  State  v.  Welch, 
26  Me.  30,  45  Am.  Dec.  94. 
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Paramour  May  Befuse  to  Testify.  —  In  a  suit 
for  divorce  on  the  ground  of  adultery,  the 
alleged  paramour  was  called  as  a  witness  and 
after  testifying  to  certain  facts  tending  to  in- 
criminate her,  she  claimed  her  privilege  as  a 
witness  and  refused  to  testify  further.  The 
court  advised  her  as  to  her  privileges  as  a  wit- 
ness, and  struck  out  her  testimony.  It  was 
held  that  there  was  no  abuse  of  discretion,  and 
that  there  was  no  errcr  in  permitting  the 
plaintiff  to  argue  to  the  jury  that  he  had  done 
all  in  his  power  to  procure  her  testimony. 
Mayo  V.  Mayo,  119  Mass.  290. 

Under  a  statute  providii^g  that  no  witness 
in  a  divorce  suit  shall  be  bound  to  answer  any 
question  tending  to  prove  his  or  her  adultery, 
the  witness  is  competent  to  answer  such  ques- 
tions and  may  waive  the  privilege.  Hebble- 
thwaite  v.  Hebblethwaite,  L.  R.  2  P.  &  D.  29. 

9.  Credibility  of  Paramour's  Testimony.  — 
Lewis  v.  Lewis,  9  Ind.  105.  See  comments  on 
the  value  of  the  testimony  of  co-respondents 
in  Uhland  v.  Uhland,  (Super.  Ct.)  27  N.  Y. 
Supp.  647.  See  also  Beeler  v.  Beeler,  (Ky. 
1898),  44  S.  W.  Rep.  136. 

Where  the  defendant  and  his  paramour 
positively  denied  the  acts  charged,  the  court 
remarked:  "Their  evidence,  although  not 
entitled  to  the  weight  which  would  be  given 
to  the  evidence  of  a  fair  and  disinterested  wit- 
ness, is  nevertheless  competent  and  entitled  to 
consideration."  Scheffling  v.  SchefBing,  44 
N.  J.  Eq.  438. 

10.  Hunt  V.  Hunt,  Deane  &  S.  121;  Thomp- 
son V.  Thompson,  10  Rich.  Eq.  (S.  Car.)  416; 
Herrick  v.  Herrick,  31  Mich.  298;  Van  Epps 
V.  Van  Epps,  6  Barb.  (N.  Y.)  320. 

11.  Mayer  v.  Mayer,  21  N.  J.  Eq.  246. 

12.  Ecclesiastical  Courts  —  Rule  as  to  Corrobora- 
tion of  Paramour's  Testimony.  —  Ciocci  v.  Ciocci, 
26  Eng.  L.  &  Eq.  618;  Anonymous,  17  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  54;  Best  v.  Best,  in 
Poynter  on  Mar.  and  Div.  198,  note;  Simmons 
V.  Simmons,  11  Jur.  830,  i  Rob.  Eccl.  566,  5 
Notes  Cas.  324;  Astley  v.  Astley,  I  Hag.  Eccl. 
714,  3  Eng.  Eccl.  303, 

13.  Present  Rule.  —  Emmons  v.  Emmons, 
Walk.  (Mich.)  532;  Bishop  v.  Bishop,  17  Mich. 
211;  Van  Cort  v.  Van  Cort,  4  Edw.  Ch.  (N.  Y.) 
621;  Banta  v.  Banta,  3  Edw.  Ch.  (N.  Y.)  295; 
Beadleston  v.  Beadleston  (Supreme  Ct.)  2  N.  Y. 
Supp.  809;  Moller  v.  Moller,  115  N.  Y.  466; 
Cline  V.  Cline.  10  Oregon  474;  Evans  v.  Evans, 
93  Ky.  510;  Simons  v.  Simons,  13  Tex.  469; 
Payne  z/.  Payne,  42  Ark.  235. 
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absolute  rule  as  to  the  weight  of  such  testimony.* 

Admissions  of  Paramour.  —  The  admissions  and  confessions  of  the  alleged  para- 
mour as  to  his  conduct  while  with  the  defendant  are  not  admissible  unless  it 
appears  that  they  were  made  in  the  presence  of  the  defendant,  or  were  com- 
municated to  her  and  not  denied.* 

Failure  to  Secure  Paramour's  Testimony  —  Presumption.  ■ —  The  failure  of  the  defendant 
to  call  the  paramour  as  a  witness  to  deny  the  adultery  and  explain  the  circum- 
stance creates  a  strong  presumption  in  favor  of  the  plaintiff  that  the  guilt  can- 
not be  denied.* 

(d)  Detectives.  —  The  testimony  of  detectives  is  admissible,  but  is  received  by 
the  courts  with  caution,*  for  while  valuable  when  sustained  by  satisfactory 
corroboration  *  there  are  instances  where  such  testimony  must  be  disregarded,® 


1.  Crary  v.  Crary,  (Brooklyn  City  Ct.)  i8  N. 
Y.  Supp.  753. 

In  Stefifens  v.  Steffens,  16  Daly  (N.  Y.)  363, 
19  Civ.  Pro.  Rep.  (N.  Y.)  267,  the  court  de- 
clined to  grant  a  decree  on  the  uncorroborated 
testimony  of  a particeps  criminis  because  of  its 
inherent  improbabilities,  but  said  that  the 
requirement  of  corroboration  "  seems  rather 
to  be  a  precaution  on  the  part  of  the  court 
than  a  rule  of  law.  Such  precaution  it  *  * 
is  mainly  founded  upon  the  inability  of  the 
party  charged  with  adultery  to  contradict  the 
testimony  of  the  alleged  paramour,  because  of 
the  legal  incompetency  of  husband  or  wife  to 
testify  as  witnesses." 

Where  a  witness  who  had  testified  directly 
to  acts  of  adultery  by  the  husband  admitted 
that  she  had  been  convicted  of  adultery,  it  was 
error  for  the  court  to  instruct  the  jury  that  her 
testimony  was  not  sufficient  in  law  to  sustain 
the  charge,  but,  being  uncorroborated,  was 
utterly  insufficient  to  sustain  it.  The  charge 
should  have  cautioned  the  jury  as  to  such  tes- 
timony, but  submitted  to  the  jury  the  credibil- 
ity of  the  witness  and  the  weight  of  such 
testimony.    Poertner  v.  Poertner,  66  Wis.  644. 

2.  Confessions  of  Paramour.  —  Leary  v.  Leary, 
18  Ga.  6g6;  Matchin  v.  Matchin,  6  Pa.  St.  332, 
47  Am.  Dec.  466;  Fairchild  v.  Fairchild,  i 
Kulp  (Pa)  400;  Doughty  v.  Doughty,  32  N.  J. 
Eq.  32;  Burgess  v.  Burgess,  2  Hag.  Con.  223; 
Faussctt  V.  Faussett.  13  Jur.  688. 

An  admission  of  an  alleged  paramour  of  a 
prior  adultery  with  the  defendant  made  in  the 
defendant's  presence,  and  not  denied,  is  ad- 
missible ;  but  such  declarations  and  admissions 
made  in  the  absence  of  defendant  are  not. 
Such  evidence  will  not  be  rejected  on  the 
ground  that  it  reflects  upon  the  character  of  a 
person  not  a  party  to  the  suit.  Croft  v.  Croft, 
3  H.-ig.  Kccl.  318. 

A  paramour,  while  in  the  office  of  a  hotel 
with  the  wife,  requested  the  clerk  of  the  hotel 
to  assign  them  connecting  rooms.  The  wife 
was  near  by,  but  it  did  not  appear  that  she 
heard  this  conversation.  It  was  held  that  the 
evidence  was  not  admissible.  "  Declarations 
or  confessions  of  one  party  arc  inadmissible  to 
affect  the  other,  when  not  made  in  his  pres- 
ence nor  communicated  to  him.  *  *  *  For 
the  same  reasons,  evidence  of  an  adulterous 
disposition  of  one  party  should  be  excluded, 
unless  it  be  directly  connected  with  the  con- 
duct of  the  party  sought  to  be  charged  with 
the  offense."  Pond  v.  Pond,  132  Mass.  2ig, 
approved  in  Tillison  v.  Tillison,  63  Vt.  411. 


3.  Failure  to  Call  Paramovir  as  a  Witness.  — 

The  failure  to  call  the  paramour  as  a  witness 
is  not  conclusive  as  to  a  disputed  fact,  nor  evi- 
dence against  the  defendant,  but  creates  a 
presumption  against  the  defendant.  Kenyon 
V.  Kenyon,  88  Hun  (N.  Y.)  211 ;  Bibby  v. 
Bibby,  33  N.  J.  Eq.  56;  Bray  v.  Bray,  6  N.  J. 
Eq.  628. 

The  defendant  has  a  right  to  show  that  she 
was  unable  to  procure  the  testimony  of  the 
alleged  paramour.  Pond  v.  Pond,  132  Mass. 
219. 

Where  the  paramour  was  called  but  refused 
to  testify,  such  fact  may  be  commented  upon 
in  the  address  to  the  jury.  Mayo  v.  Mayo, 
119  Mass.  290. 

4.  Testimony  of  Detectives. —  In  Sopwith  v. 
Sopwith,  4  Sw.  &  Tr.  243,  the  testimony  of  a 
detective  was  not  relied  upon.  Detectives 
were  said  to  be  useful,  but  "  most  dangerous 
agents."  "  Police  detectives  are  most  useful; 
they  are  employed  in  a  government  establish- 
ment, they  are  responsible  to  an  official  superior, 
they  have  no  pecuniary  interest  in  the  result 
of  their  investigations  beyond  the  wages  they 
receive  for  the  occupation  that  they  follow,  and 
they  may  be  and  are  constantly  employed  not 
only  with  safety  but  with  benefit  to  the  public. 
But  when  a  man  sets  up  as  a  hired  discoverer 
of  supposed  delinquencies,  when  the  amount 
of  his  pay  depends  upon  the  extent  of  his  em- 
ployment, and  the  extent  of  his  employment 
depends  upon  the  discoveries  he  is  able  to 
make,  then  that  man  becomes  a  most  danger- 
ous instrument."  Cited  and  approved  in  Blake 
V.  Blake,  70  111.  6t8. 

See  generally  the  title  Df.tectives,  ante,  p. 
410. 

6.  Moller  v.  Mollcr,  115  N.  Y.  466;  Dunn  v. 
Dunn,  (N.  J.  1891)21  Atl.  Rep.  466;  McGrail 
V.  McGrail,  48  N.  J.  Eq.  532,  reversed  without 
opinion  in  49  N.  J.  Eq.  348.  See  also  subse- 
quent suit,  McGrail  v.  McGrail,  (N.  J.  1894)  28 
Atl.  Rep.  511;  Hurtzig  v.  Hurtzig,  44  N.J. 
Eq.  329;  Graham  v.  Graham,  50  N.  J.  Eq.  701; 
Breakly  v.  Breakly,  26  Wkly  Dig.  28. 

The  deposition  of  a  detective  employed  by  a 
wife  to  watch  her  husband  is  entitled  to  but 
little  weight,  but  is  sufficient  with  some  cor- 
roboration where  the  denial  of  the  husband 
when  testifying  was  halting  and  evasive. 
Chapman  v.  Chapman,  129  III.  386. 

6.  Sopwith  V.  Sopwith,  4SW.  &  Tr.  243:  Pul- 
len  V.  Pullen,  (N.  J.  i8(/i)  20  Atl.  Rep. 
215;  Throckmorton  v.  Throckmorton,  86  Va. 
768. 
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especially  where  the  testimony  has  been  manufactured  or  the  adulteiy  procured 
by  strategy.  * 

(e)  Prostitutes  and  Other  Disreputable  Witnesses.  —  The  testimony  of  prostitutes  is 
not  entitled  to  credence,  and  when  standing  alone  is  insufficient  to  support  a 
decree.*  But  when  such  testimony  is  consistent,  and  corroborated  in  some 
particulars,  it  may  be  deemed  sufficient. The  same  observations  apply  to  the 
testimony  of  other  disreputable  witnesses,  such  as  pimps  and  procurers,* 
keepers  of  houses  of  ill  fame,"  and  their  servants.® 

2.  Sodomy  or  Buggery.  —  The  ecclesiastical  courts  granted  divorces  for  this 
offense,''  but  it  is  not  clear  whether  it  was  regarded  as  an  independent  cause 
for  divorce  or  as  a  form  of  adultery  or  cruelty.**  The  offense  does  not  come 
within  the  common  definition  of  adultery,  but  is  such  misconduct  as  to  consti- 
tute cruelty.'-* 

3.  Desertion  —  a.  Definition.  —  Desertion  is  the  wilful  termination  of  the 
marriage  relation  by  one  of  the  married  parties  without  lawful  or  reasonable 
cause,  or  a  refusal  without  reasonable  cause  to  renew  the  marriage  relation 
after  the  parties  have  been  separated.** 


1.  Gower  v.  Gower,  L.  R.  2  P.  &  D.  428; 
Cane  v.  Cane,  39  N.  J.  Eq.  148;  Van  Voorhis 
V.  Van  Voorhis,  94  Mich.  60. 

2.  Testimony  of  Prostitutes.  —  Banta  z/.  Banta, 
3  Edvv.  Ch.  (N.  Y.)  295;  Ginger  v.  Ginger,  L. 
R.  I  P.  &  D.  37;  Sims  V.  Miles,  12  Scotch  Ses. 
Cas.  633;  Cline  v.  Cline,  (Oregon  18S7)  16  Pac. 
Rep.  282. 

A  divorce  will  be  refused  where  the  only  evi- 
dence is  the  testimony  of  two  prostitutes. 
"  Such  testimony,"  said  the  court,  "  may  do 
when  corroborated  by  facts  or  circumstances 
from  other  witnesses;  but  standing  alone,  as 
in  this  instance,  a  decree  should  not  be  made 
upon  it."  Turney  v.  Turney,  4  Edw.  Ch.  (N. 
Y.)  566. 

The  testimony  of  a  prostitute  that  she  had 
intercourse  with  the  defendant  is  not  sufficient 
to  sustain  a  decree  where  there  is  but  slight 
corroboration  and  the  defendant,  who  is  of 
good  character,  makes  a  positive  denial.  Clare 
V.  Clare,  19  N.  J.  Eq.  37. 

The  bad  reputation  of  a  woman  for  chastity 
cannot  be  shown  to  impeach  her  as  a  witness, 
as  it  is  held  that  a  woman  may  be  truthful 
although  unchaste.  Holland  v.  Barnes,  53 
Ala.  83,  25  Am.  Rep.  595;  Craft  v.  State,  3 
Kan.  450;  Smithwick  v.  Evans,  24  Ga.  461. 

3.  Moller  z/.  Moller,  115N.  Y.  466;  Van  Epps 
V.  Van  Epps,  6  Barb.  (N.  Y.)  320. 

A  decree  may  be  granted  on  the  testimony 
of  a  prostitute  with  slight  corroboration  where 
the  defendant  failed  to  testify  in  his  own  be- 
half.    McCarthy  v.  McCarthy,  143  N.  Y.  235. 

4.  The  Testimony  of  a  Person  Who  Acted  as 
Procurer,  carrying  messages  between  the  sus- 
pected parties  and  standing  guard  while  the 
adulteries  were  committed,  will  be  disregarded 
unless  consistent  and  corroborated  by  other 
testimony.  Whitenack  v.  Whitenack,  36  N.  J. 
Eq.  474. 

5.  Wagoner  v.  Wagoner,  (Md.  1887)  10  Atl. 
Rep.  221. 

In  Paul  V.  Paul,  37  N.  J.  Eq.  23,  the  court 
granted  a  divorce  on  this  kind  of  testimony. 
"  It  is  true,"  said  the  court,  "  they  admit  that 
when  the  transactions  of  which  they  testify 
took  place  they  were  either  keepers  of  houses 
of  ill-repute  or  otherwise  engaged  in  business 
in  such  disreputable  places.    But  while  the 


testimony  of  such  witnesses  is  to  be  closely 
scrutinized,  credit  is  not  to  be  withheld  if  the 
testimony  otherwise  appears  to  be  worthy  of 
confidence." 

6.  Piatt  V.  Piatt,  5  Daly  (N.  Y.)  295;  Moller 
V.  Moller,  115  N.  Y.  466. 

7.  Sodomy  as  Ground  for  Divorce.  —  In  Ausman 
V.  Veal,  10  Ind.  355,  the  terms  "  sodomy," 
"  bestiality,"  and  "  crime  against  nature," 
were  defined  as  follows:  "  Bestiality  is  a  con- 
nection between  a  human  being  and  a  brute  of 
the  opposite  sex.  Sodomy  is  a  connection  be- 
tween two  human  beings  of  the  same  sex  — 
the  male  —  named  from  the  prevalence  of  the 
sin  in  Sodom.  Both  may  be  embraced  by  the 
term  '  crime  against  nature,'  as  felony  em- 
braces murder,  larceny,  etc.,  though  we  think 
that  term  is  more  generally  used  in  reference 
to  sodomy.  *  *  *  Buggery  seems  to  in- 
clude both  sodomy  and  bestiality." 

8.  Mogg  V.  Mogg,  2  Add.  Eccl.  292;  Brom- 
ley V.  Bromley,  2  Add.  Eccl.  158;  Ellenthrope 
V.  Myers,  2  Add.  Eccl.  158;  Geils  z/.  Geils,  6 
Notes  Cas.  97. 

9.  Where  a  husband  is  guilty  of  bestiality 
his  offense  is  such  an  indignity  as  to  render  the 
condition  of  the  wife  intolerable  and  consti- 
tutes cruelty.  But  it  is  not  adultery,  as  that 
is  defined  to  be  "  sexual  intercourse  of  a  mar- 
ried person  with  a  person  other  th?.n  the  hus- 
band or  wife."  Anonymous,  (C.  PI.)  3  Ohio 
Dec.  450. 

10.  Definitions  of  Desertion.  —  Mr.  Bishop  de- 
fines desertion  as  follows:  "  Desertion  as  a 
matrimonial  offense  is  the  voluntary  separa- 
tion of  one  of  the  married  parties  from  the 
other,  or  the  voluntary  refusal  to  renew  a 
suspended  cohabitation,  without  justification 
either  in  the  consent  or  the  wrongful  conduct 
of  the  other."  1  Bishop  on  Mar.,  Div.,  and 
Sep.,  §  1662. 

In  the  following  cases  this  definition  was 
cited:  Alkire  v.  Alkire,  33  \V.  Va.  517;  Martin 
zi.  Martin,  33  W.  Va.  695;  Sisemore  v.  Sise- 
more,  17  Oregon  542. 

Sir  Cresswell  defined  the  t<-rm  desertion  as 
used  in  the  English  Divorce  Act  as  follows; 
"  Without  attempting  to  lay  down  a  precise 
definition,  I  think  it  undoubtedly  must  mean 
a  wilful  absenting  of  himself,  by  the  husband; 
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b.  Remedy  for  Desertion  at  Common  Law.  —  Statutes  permitting 
■divorce  for  desertion  are  original  provisions  and  not  declaratory  of  the  common 
law,  which  did  not  permit  either  an  absolute  divorce  or  a  decree  of  separation 
for  desertion/  the  remedy  being  a  suit  for  restitution  of  conjugal  rights.* 

c.  Statutes  Relating  to  Desertion  —  Interpretation. —  In  the 
divorce  statutes  the  terms  vary,  but  in  all  the  states  the  various  terms  are  con- 
strued to  be  a  wilful  and  voluntary  termination  of  the  marriage  relation,  whether 
the  statutes  require  a  "wilful  desertion"  in  express  terms,*  or  equivalent  terms 
such  as  "obstinate  desertion, "  "*  "malicious  desertion, "  *  "utter  desertion,"  ® 


and  that  such  absence  and  cessation  of  cohab- 
itation must  be  in  spite  of  the  wish  of  the 
wife."  Thompson  v.  Thompson,  i  Sw.  &  Tr. 
231. 

1.  Southwick  V.  Southwick,  97  Mass.  327,  93 
Am.  Dec.  95. 

2.  Bestitution  of  Conjugal  Rights.  —  In  the 
ecclesiastical  courts  a  deserted  husband  or 
wife  could  obtain  a  decree  requiring  the  de- 
•serter  to  return,  and  such  decree  remained  in 
force  until  cohabitation  was  resumed.  Gill  v. 
■Gill,  cited  in  Orme  v.  Ormc,  2  Add.  Eccl.  382. 
The  deserter  could  be  imprisoned  if  he  refused 
to  comply  with  the  order  of  the  court.  Lakin 
V.  Lakin,  i  Spinks  274;  Barlee  v.  Barlee,  i 
Add.  Eccl.  301.  Under  the  present  Divorce 
Act  (47  &  48  Vict.,  c.  68),  the  defendant  cannot 
be  imprisoned,  but  the  decree  provides  for  the 
payment  of  alimony  in  case  cohabitation  is 
not  resumed.  Sv.-ift  v.  Swift,  15  Prob.  Div. 
118;  Crolhers  v.  Crothers,  L.  R.  i  P.  &  D. 
568;  Weldon  v.  Weldon,  9  Prob.  Div.  52  10 
Prob.  Div.  72;  Harding  v.  Harding,  11  Prob. 
Div.  III.  As  to  this  proceeding,  and  when  a 
decree  will  be  granted,  consult  the  following 
cases:  Matter  of  Sheehy,  I  Prob.  Div.  423; 
Sparing  v.  Spering,  3  Sw.  &  Tr.  211 ;  Anquez 
V.  Anquez,  L.  R.  I  P.  &  D.  176;  Seaver  v. 
Seaver,  2  Sw.  &  Tr.  665;  Marshall  v.  Marshall, 

5  Prob.  Div.  19;  Hayward  7j.  Hayward,  i  Sw. 

6  Tr.  81;  Clarke  v.  Clarke,  10  Prob.  Div.  188; 
Hope  V.  Hope,  i  Sw.  &  Tr.  94;  A  ^.  A,  L.  R. 
3  P.  &  D.  230;  Tress  v.  Tress,  12  Prob.  Div. 
128;  Sopwiih  V.  Sopwiih,  2  Sw.  &  1  r.  160; 
Hunt  V.  Hunt,  32  L.  J.  Mat.  Cas.  168;  Bur- 
roughs V.  Burroughs,  2  Sw.  &  Tr.  303;  Stace 
V.  Stace,  37  L.  J.  Mat.  Cas.  51;  Connellys. 
Connelly,  2  Rob.  Eccl.  201,  7  Notes  Cas.  444; 
Manning  v.  Manning,  6  Ir.  R.  Eq.  417,  7  Ir. 
R.  Eq.  520;  Scott  V.  Scott,  37  L.  J.  Mat.  Cas. 
23;  Rippingall  v.  Rippingall,  24  W.  R.  967; 
Pearson  v.  Pearson,  33  L.  J.  Mat.  Cas.  156. 

3.  Wilful  Desertion.  —  In  Hcnkcrt  Bcnkert. 
32  Cal.  467,  the  term  "  wilful  desertion  "  was 
defined  as  follows:  "  '  Wilful  '  ordinarily  sig- 
nifies intentional,  and  that,  we  think,  is  its  sig- 
nification here.  It  does  not  imply  any  malice 
or  wrong  towards  the  other  party.  The  word 
does  not  seem  to  have  limited  the  meaning  of 
the  term  '  desertion  '  as  construed  in  the 
cases  and  employed  by  text-writers.  The 
cessation  of  matrimonial  cohabitation  is  never 
treated  as  desertion,  unless  it  is  both  inten- 
tional and  wrongful.  There  may  be  a  mali- 
cious intent  in  the  desertion,  but  its  presence 
is  accidental.  It  does  not  form  a  necessary 
ingredient. 

4.  Obstinate  Desertion  —  Ni-w  Ji-rsey.  —  Cor- 
nish V.  Cornish,  23  N.  J.  208:  Bowlby  7). 
Bowlby,  25  N.  J.  Eq.  406;  Hankinson  v.  Hank- 


inson,  33  N.  J.  Eq.  56;  Trail  v.  Trail,  32  N.  J. 
Eq.  231;  Newing  v.  Newing,  45  N.  J.  Eq.  498; 
Chipchase  v.  Chipchase,  48  N.  J.  Eq.  549; 
Herold  v.  Ilerold,  47  N.  J.  Eq.  210. 

5.  Malicious  Desertion  —  Pennsylvania.  — 
Where  the  statute  permits  divorce  for  "  wilful 
and  inalicious  desertion,"  it  is  not  necessary 
to  prove  hatred  and  enmity,  as  the  guilty  intent 
is  manifested  when,  without  cause  or  consent, 
either  party  withdraws  from  the  residence  of 
the  other.  Ingersoll  v.  Ingersoll,  49  Pa.  St. 
249,  88  Am.  Dec.  500;  Bealor  v.  Hahn,  117 
Pa.  St.  i6g;  Graham  v.  Graham,  153  Pa.  St. 
450. 

Temiessee.  —  The  term  "  wilful  and  malicious 
desertion  or  absence  by  the  husband  or  wife 
without  a  reasonable  cause  "  is  held  to  imply 
"  a  wilful  and  obstinate  desertion,  not  only 
without  any  reasonable  cause,  but  for  cause 
0/ malice.  The  word  '  malice  '  in  this  connection 
is  not  used  to  signify  a  wicked  and  perverse 
disposition  in  a  general  sense,  but  the  actual 
state  and  disposition  of  mind  at  the  time  of  the 
desertion  and  continued  absence.  Or,  in  legal 
phrase,  it  signifies  not  malice  in  law,  but 
malice  in  fact."  Stewart  z.  Stewart,  2  Swan 
(Tenn.)  591;  Majors  v.  Majors,  i  Tcnn.  Ch. 
264.  But  see  Lanier  v.  Lanier,  5  Hcisk. 
(Tenn.)  462;  McAllister  v.  McAllister,  10 
Heisk.  (Tenn.)  345. 

6.  Utter  Desertion — Afassachusetts. — In  South- 
wick V.  Southwick.  97  Mass.  327,  93  Am.  Dec. 
95,  it  was  said;  "  The  word  'desertion  '  in  the 
statute  does  not  signify  merely  a  refusal  of 
matrimonial  intercourse,  which  would  be  a 
breach  or  violation  of  a  single  conjugal  or  mar- 
ital duty  or  obligation  only,  but  it  imports  a 
cessation  of  cohabitation,  a  refusal  to  live  to- 
gether, which  involves  an  abnegation  of  all 
the  duties  and  obligations  resulting  from  the 
marriage  contract."  But  in  Magrath  v. 
Magrath,  103  Mass.  577,  4  Am.  Rep.  579,  it 
was  held  that  a  permanent  abandonment  by  a 
husband  with  an  intention  never  to  renew 
cohabitation  constituted  desertion  although  he 
had  continued  to  support  the  wife  until  ccm- 
mencement  of  the  suit. 

Maine.  —  Where  the  wife  refused  marital  in- 
tercourse two  months  before  leaiing  the 
defendant's  house,  it  was  held  that  such 
period  of  time  would  not  be  included  as  a  part 
of  the  period  of  desertion,  as  such  refusal 
while  cohabiting  with  the  plaintiff  dill  not  con- 
stitute utter  desertion.  Stewart  ?/.  Stewart,  78 
Me.  548,  57  Am.  Rep.  822, /c/A'Tf/wv  Southwick 
V.  Southwick,  97  Mass.  327,  93  Am.  Dee. 
95. 

IVeliraskn.  —  Utter  desertion    is   defined  as 
"  the  wilful  abandonment  of  one  parlv  by  the 
other,  without  cause  and  against  the  will  of 
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"wllfuland  continued  desertion,"  *  "when  either  party,  without  sufficient  cause 
and  without  consent  of  the  other,  shall  have  abandoned  such  other,"*  "when 
cither  party  has  absented  himself  or  herself  without  a  reasonable  cause." 

d.  Jurisdiction — Place  of  Desertion.  —  It  is  immaterial  that  the 
desertion  occurred  in  another  state  *  or  that  the  plaintiff  removed  to  the  state 
before  the  period  of  desertion  was  complete,*  or  that  the  period  of  desertion 
had  not  become  complete  since  the  plaintiff  had  removed  into  the  state,®  since 
jurisdiction  in  divorce  depends  alone  upon  the  domicil  of  the  plaintiff  and  not 
upon  the  place  where  the  cause  for  divorce  arose.' 

t\  Period  of  Desertion  —  Commencement  and  Duration  —  commence- 
ment. —  The  period  of  desertion  commences  when  the  intent  to  desert  is  formed 
and  not  when  the  separation  occurs.* 

Duration  —  Interruption  by  Cohabitation.  —  The  statutory  period  of  desertion  must 
be  continuous  and  not  interrupted  by  cohabitation  of  the  parties  or  by  other 
conduct  constituting  condonation.*   After  such  cohabitation  the  periods  before 


the  party  abandoned,  for  the  period  of  two 
years."    Kikel  v.  Kikel,  25  Neb.  256. 

1.  Word  V.  Word,  29  Ga.  281. 

2.  Payson  v.  Payson,  34  N.  H.  518. 

3.  Freeland  v.  Freeland,  ig  Mo.  354. 

4.  Divorce  Granted  for  Desertion  in  Another 
State.  —  Thompson  v.  State,  28  Ala.  12;  Han- 
berry  V.  Hanberry,  29  Ala.  yig;  Wilcox  z/.  Wil- 
cox, 10  Ind.  436. 

5.  Period  Not  Interrupted  by  Removal  of  Plain- 
tiff to  Another  State.  —  Ashbaugh  v.  Ashbaugh, 
17  111.  476.  Here  it  was  held  that  the  period 
of  desertion  need  not  have  been  completed  in 
the  foreign  state  or  country  before  the  removal 
to  the  state  in  which  suit  was  commenced. 

6.  The  desertion  by  a  wife  occurring  in  New 
York,  where  she  continues  to  reside,  need  not 
continue  for  two  years  in  Michigan  in  order  to 
entitle  the  husband  to  a  divorce  in  the  latter 
state.  Nor  need  the  husband  reside  in  Michi- 
gan for  two  years  before  filing  his  bill  for  di- 
vorce.   Colburn  v.  Colburn,  70  Mich.  647. 

7.  Jurisdiction  Depends  on  Domicil,  Not  on  Place 
of  Desertion.  —  Jones  v.  Jones,  67  Miss.  195,  ig 
Am.  St.  Rep.  2gg;  Tolen  v.  Tolen,  2  Blackf. 
(Ind.)  407,  21  Am.  Dec.  743;  Hubbell  v.  Hub- 
bell,  3  Wis.  662,  62  Am.  Dec.  702;  Shafer  jy. 
Bushnell,  24  Wis.  372. 

Under  the  Statutes  in  Some  States  the  desertion 
must  have  occurred  within  the  state,  or  be  a 
cause  for  divorce  in  the  state  where  the  de- 
sertion occurred.  See  statutes  of  Massachusetts, 
Pennsylvania,  New  Hampshire ;  Perzel  v.  Per- 
zel,  91  Ky.  634;  Becket  v.  Becket,  17  B.  Mon. 
(Ky.)  370;  Hick  v.  Hick,  5  Bush  (Ky.)  670; 
Heath  v.  Heath,  42  La.  Ann.  437,  eitini;  Muller 
V.  Hilton,  13  La.  Ann.  i,  71  Am.  Dec.  504; 
Champon  v.  Champon,  40  La.  Ann.  28. 

8.  When  Period  of  Desertion  Commences.  — 
Pinkard  v.  Pinkard,  14  Tex.  356,  65  Am.  Dec. 
129;  Brinkerhoff  v.  Brinkerhoff,  29  N.  J.  Eq. 
132;  Bark  v.  Burk,  21  W.  Va.  445. 

A  wife  left  on  a  visit  to  relatives,  intending 
to  return.  The  husband  afterwards  followed 
her  to  induce  her  to  return,  but  she  refused. 
It  was  held  that  the  desertion  commenced  on 
her  refusal  to  return,  and  not  at  the  time  of 
her  departure.  Conger  v.  Conger,  13  N.  J. 
Eq.  286. 

Where  the  parties  had  separated,  the  hus- 
band continuing  to  support  the  wife,  the  deser- 
tion was  held  to  commence  when  the  husband 
wrote  her,  refusing  to  continue  her  allowance 
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and  declaring  that  whatever  settlement  was 
made  between  them  must  be  by  divorce. 
Ahrenfeldt  v.  Ahrenfeldt,  Hoffm.  Ch.  (N.  Y.) 
47- 

When  Period  Terminates  —  Commencement  of 
Suit.  —  Two  years  after  the  husband  filed  a 
petition  for  divorce  the  wife  filed  a  cross- 
petition  for  divorce.  It  was  held  that  under  a 
statute  permitting  cross-petitions  in  divorce 
suits,  the  period  of  the  plaintiff's  desertion 
continued  to  the  time  of  filing  the  cross-petition 
as  if  the  filing  of  such  pleading  was  the  com- 
mencement of  the  action,  although  inordinary 
suits  the  rule  is  that  all  pleadings  subsequent 
to  the  petition  relate  back  to  the  commence- 
ment of  the  action.  Neddo  v.  Neddo,  56  Kan. 
507. 

9.  Desertion  Must  Be  Continuous.  —  Reed  v. 
Reed,  62  Ark.  611 ;  Rie  v.  Rie,  34  Ark.  37; 
Gaillard  v.  Gaillard,  23  Miss.  152;  Burk  v, 
Burk,  21  W.  Va.  445;  Ex  p.  Aldridge,  i  Sw. 
&  Tr.  88;  McCraney  v.  McCraney,  5  Iowa  232, 
68  Am.  Dec.  702;  Phelan  v.  Phelan,  135  III. 
445.  Prather  v.  Prather,  26  Kan.  273;  Holmes 
V.  Holmes,  44  Mich.  555 ;  Wool  folk  t'.  Woolf  oik 
17  Ky.  L.  Rep.  20,  96  Ky.  657. 

During  the  period  of  desertion  the  husband 
and  wife  occupied  the  same  bed  for  one  night. 
It  was  held  not  to  interrupt  the  period  of  de- 
sertion by  the  wife,  as  the  circumstances  were 
not  sufficient  to  establish  an  intent  on  her  part 
to  resume  cohabitation  or  the  intent  of  the 
husband  to  condone  her  desertion.  Kennedy 
V.  Kennedy,  87  111.  250. 

This  case  was  followed  in  Danforth  v.  Dan- 
forth,  88  Me.  120,  where  a  cohabitation  of 
two  or  three  days  was  held  insufficient  to  con- 
done a  desertion.  "  Such  a  visit,"  said  the 
court,  "  is  not  illegal  or  improper.  On  the 
contrary,  it  has  often  been  held  to  be  the  duty 
of  the  husband  to  visit  his  absent  wife,  and  to 
endeavor  by  all  proper  means  to  effect  a  recon- 
ciliation. If  he  succeeds  and  his  wife  returns 
to  her  home,  and  to  her  duties  as  his  wife, 
undoubtedly  her  prior  desertion  will  be  inter- 
rupted or  regarded  as  condoned,  and  cannot  be 
added  to  a  subsequent  desertion  for  the  pur- 
pose of  completing  the  three  years  necessary 
to  entitle  her  husband  to  a  divorce.  But  if,  in 
spite  of  his  efforts,  his  wife  persistently  and 
unreasonably  refuses  to  return,  and  continu- 
ously remains  away  from  him  for  three  con- 
secutive years,  we  think  her  husband's  right 
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and  after  the  cohabitation  will  not  be  treated  as  a  continuous  period  of 
desertion,  but  a  new  period  commences  after  the  second  separation.* 

Interruption  by  Imprisonment.  —  While  a  deserter  is  imprisoned  for  crime  the 
period  of  desertion  is  interrupted,  but  it  seems  that  if  the  intent  to  desert  con- 
tinues after  release  the  periods  before  and  after  the  imprisonment  may  be 
added.'"* 

Interruption  by  Consent  to  Separation. — The  period  of  desertion  is  broken  and 
terminated  where  the  parties  consent  to  the  separation  by  entering  into  articles 
of  separation,*  or  by  a  division  of  property,"*  or  by  an  offer  of  the  deserter  to 
return,*  or  by  conduct  of  the  deserter  showing  an  intent  to  return.* 

/.  Right  to  Fix  New  DOMICIL  —  Refusal  to  Remove  —  Desertion  by  Wife. — • 
The  husband  has  the  right  to  fix  the  place  where  the  family  shall  reside,'  and 


to  a  divorce  is  complete;  that  the  mere  fact 
that  on  one  occasion  he  visited  her,  and  for 
two  or  three  nights  occupied  the  same  bed 
with  her,  does  not  interrupt  the  continuity  of 
her  desertion." 

Cohabitation  and  resumption  of  the  marital 
relation  at  various  times  during  the  alleged 
desertion  interrupts  the  period  of  desertion 
where  the  circumstances  show  condonation. 
Reed  v.  Reed,  62  Ark.  611. 

Pendency  of  Suit  on  Other  Grounds.  —  A  wife 
deserted  her  husband,  intending  never  to  re- 
turn. The  h\isband  brought  suit  for  divorce 
on  the  ground  of  adultery,  but  failed  to  prove 
a  case.  Subsequently  he  brought  suit  for  di- 
vorce on  the  ground  of  desertion.  It  was'held 
that  the  pendency  of  the  former  suit  did  not 
interrupt  the  period  of  her  desertion.  Wagner 

Wagner,  39  Minn.  394. 

Interruption  by  Divorce  Suit.  —  But  ordinarily 
a  plaintiff  is  not  entitled  to  a  divorce  for  deser- 
tion where  the  separation  has  been  caused  or 
continued  by  a  groundless  suit  for  divorce  for 
other  causes,  if  the  period  of  desertion  is  not 
complete  after  deducting  the  time  of  the  pen- 
dency of  such  suit.  Chipchase  v.  Chipchase, 
48  N.  J.  Eq.  549,  affirmed  49  N.  J.  Eq.  594; 
Ford  V.  Ford,  143  Mass.  577;  Salorgne  v. 
Salorgne,  6  Mo.  App.  603;  Doyle  7).  Doyle,  26 
Mo.  545;  Marsh  v.  Marsh,  14  N.  J.  Eq.  315; 
Sullivan  v.  Sullivan,  2  Add.  Eccl.  299;  Clowes 
V.  Clowes,  9  Jur.  356.  See  also  Porritt  v. 
Porritt,  18  Mich.  420;  State  v.  Gunzler,  52  Mo. 
173- 

The  commencement  and  pendency  of  a  suit 
for  divorce  on  the  ground  of  adultery  will  not 
be  material  in  a  subsequent  suit  for  desertion 
where  the  former  suit  was  com menced  after 
the  period  of  desertiiin  was  complete,  as  the 
pendency  of  such  a  suit  cannot  deprive  a  party 
of  a  cause  of  action  which  has  ripened.  Graeff 
V.  Graeff,  (M.  J.  1892)  25  Atl.  Rep.  704. 

1.  Adding  Periods  Before  and  After  Condonation. 
—  In  (iaillard  t.  (iaillard,  23  Miss.  152,  a 
reconciliation  occurred  during  the  period  of 
desertion,  the  parties  having  cohabited  for  ten 
days  when  the  husband  again  deserted.  It 
was  held  that  the  two  periods  of  desertion 
could  not  be  added  together  for  the  purpose  of 
making  up  the  statutory  period.  Followed  in 
Burk  7-\  Burk,  2t  W.  Va.  445. 

A  wife  is  entitled  to  a  decree  of  divorce  a 
mensa  where  the  husband,  after  deserting  her, 
cohabited  with  her  for  two  weeks,  and  again 
d?serted  her  for  one  year  before  the  filing  of 
her  bill,  where  the  statute  does  not  require  a 


definite  period  of  desertion  in  such  cases. 
Bailey  v.  Bailey,  2J  Gralt.  (Va.)  43. 

Desertion  Does  Not  Revive  Condoned  Desertion. 
—  When  a  desertion  has  been  condoned  it  is 
not  revived  by  a  subsequent  desertion  as  in 
case  of  revival  of  condoned  cruelty.  The 
periods  before  and  after  condonation  cannot 
be  added  together.  Ex  f.  .A.ldridge,  I  Sw.  & 
Tr.  88. 

2.  The  Time  During  Which  a  Husband  Is  Im- 
prisoned for  Crime  must  not  be  included  in  esti- 
mating the  statutory  period  of  desertion.  But 
under  §  37  of  the  Divorce  Act  of  New  Jersey 
the  periods  prior  and  subsequent  to  the  im- 
prisonment may  be  added  where  the  desertion 
is  not  otherwise  interrupted.  Hyland  v. 
Hyland.  55  N.  J.  Eq.  35. 

Where  a  husband  deserts  and  is  imprisoned 
for  living  in  adultery  his  intent  to  desert  is 
presumed  to  continue  and  is  not  interrupted  by 
the  imprisonment.  Hews  v.  Hews,  7  Gray 
(Mass.)  279;  Apthorpe  v.  Apthorpc,  29  L.  J. 
Mat.  Cas.  27;  Drew  v.  Drew,  13  Prob.  Div.  97. 
But  see  contra,  Sharman  v.  Sharman,  18  Tex. 
521. 

3.  Articles  of  Separation.  —  Anquez  v.  Anquez, 
L.  R.  I  P.  &  D.  176;  Crabb  v.  Crabb,  L.  R.  i 
P.  &  D.  601;  Buckmaster  v.  Buckmaster,  L. 
R.  I  P.  &  D.  713. 

4.  Division  of  Property. —  Payne  v.  Payne, 
(N.  J.  1894)  28  Atl.  Rep.  449. 

A  division  of  property  will  not  be  sufficient 
to  terminate  a  desertion  where  a  consent  to  the 
separation  cannot  be  inferred  from  the  circum- 
stances. Parker  v.  Parker,  28  111.  App.  22; 
Stoffer  V.  Stoffcr,  50  Mich.  491. 

5.  OiFer  to  Return.  —  Albee  v.  Albee,  141  111. 
550;  Bowlby  V.  Bowlby,  25  N.  J.  Eq.  406; 
Newing  v.  Newing,  45  N.  J.  Eq.  498;  Brookes 
V.  Brookes,  i  Sw.  &  Tr.  326;  Lodge  v.  Lodge, 
15  Prob.  Div.  159. 

If  the  offer  is  withdrawn  before  the  plaintiff 
can  fulfil  its  conditions  the  continuity  of  the 
dpsertion  is  not  broken.  Messenger  v.  Mes- 
senger, 56  Mo.  320. 

6.  Intent  to  Return.  —  Townsend  v.  Town- 
send,  I..  R.  3  P.      D.  T29. 

7.  Husband's  Right  to  Fix  Now  Domioil.  —  K  cn- 
nedy  7/.  Kennedy,  87  111.  250;  Hunt  v.  Hunt, 
29  N.  J.  Eq.96:  Babbitt  v.  Babbitt,  69  III.  277; 
Hanberry  v.  Ilanberry,  29  Ala.  719;  Davis  v. 
Davis,  30  III.  180;  Greene  v.  Greene,  11  Pick. 
(Mass.)  410;  Williams  Saunders.  5  Coldw. 
(Tenn.)6o;  Hackettstown  Bank  w.  Mitchell,  28 
N.  J.  L.  516;  Sanderson  v.  Ralston,  20  La. 
Ann.  312;   Gahn       Darby,  36  La.  Ann.  70; 
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the  wife  is  guilty  of  desertion  if  she  refuses  to  follow  him,*  unless  she  is  unable 
to  do  so  or  has  some  lawful  excuse.* 

Refusal  by  Husband.  —  A  husband  is  not  guilty  of  desertion  because  he  fails  to 
follow  the  wife  to  a  new  domicil  selected  by  her.^ 

g.  Duty  of  Cohabitation.  —  Any  refusal  or  neglect  to  cohabit  as  hus- 
band and  wife  for  the  statutory  period  will  constitute  desertion  unless  the 
absent  party  has  reasonable  cause  for  his  absence.  A  party  is  guilty  of 
desertion  who  refuses  to  cohabit  after  the  marriage  ceremony  is  performed.* 
Where  the  parties  have  separated  by  consent  or  for  some  cause  not  sufficient 
to  constitute  a  cause  for  divorce,  the  party  refusing  to  resume  cohabitation  is 
guilty  of  desertion."  A  party  is  guilty  of  desertion  who  terminates  the  cohabita- 
tion by  any  means  with  an  intention  not  to  return.* 

h.  Partial  Desertion  —  Performance  of  Some  Duties  —  (i)  Whether 
an  Abnegation  of  All  Duties, —  Desertion,  as  applied  to  marriage,  signifies 
a  wilful  termination  of  the  marital  relation.    The  statutory  term  "  desertion  " 


Yelverton  v.  Yelverton,  i  Sw.  &  Tr.  574;  Pitt 
V.  Pitt,  4  Macq.  App.  Cas.  627;  Firebrace  v. 
Firebrace,  4  Prob.  Div.  63;  Dolphin  z'.  Robins, 
7  H.  L.  Cas.  390;  Dalhousie  v.  McDonall,  7 
CI.  &  F.  817. 

1.  Wife's  Refusal  to  Follow  Husband.  —  Ken- 
nedy v.  Kennedy,  87  111.  250;  Beck  v.  Beck, 
163  Pa.  St.  649;  Appleby  v.  Appleby,  2  Mc- 
Carty  Civ.  Pro.  Rep.  (N.  Y.)  422;  Hunt  v. 
Hunt,  29  N.  J.  Eq.  96;  Walker  v.  Laighton,  31 
N.  H.  in;  Cutler  v.  Cutler,  2  Brews.  (Pa.) 
511;  Messenger  v.  Messenger,  56  Mo.  329. 

But  it  must  appear  that  the  husband  re- 
quested the  wife  to  follow  him  to  the  new 
home  selected  by  him,  and  that  she  refused 
without  having  any  lawful  excuse.  Harden- 
bergh  v.  Hardenbergh,  14  Cal.  654. 

"  The  wife  is  bound  to  follow  the  fortunes  of 
her  husband,  and  to  live  where  he  chooses  to 
live,  and  in  the  style  and  manner  which  he 
may  adopt."  Messenger  57.  Messenger,  56  Mo. 
329. 

2.  Excuse  for  Not  Following  Husband. —  A  wife 
is  not  guilty  of  desertion  where  she  is  unable 
to  emigrate  to  a  foreign  country.  Molony  v, 
Molony,  2  Add.  Eccl.  249;  Keech  v.  Keech,  L. 
R.  I  P.  &  D.  641. 

A  wife  is  not  guilty  of  desertion  where  she 
refuses  to  emigrate  from  Texas  to  Central 
America.  Haymond  v.  Haymond,  74  Tex. 
414. 

Where  a  wife  refused  to  emigrate  from  Eng- 
land to  America  she  was  not  guilty  of  wilful 
and  malicious  desertion.  See  dictum  in 
Bishop  V.  Bishop,  30  Pa.  St.  412. 

The  parties  at  one  time  lived  near  relatives 
of  the  husband,  but  removed  to  another  state. 
Subsequently  the  husband  returned  to  his 
former  residence,  and  the  wife  refused  to  re- 
turn because  she  was  unwilling  "  to  live  with 
him  near  his  relatives,"  because  she  believed 
she  could  not  live  happ'ly  there.  The  court 
held  that  it  was  not  prepared  to  say  that  her 
desertion  was  wilful.  Powell  v.  Powell,  29 
Vt.  148. 

Where  the  husband  has  not  provided  a  home 
at  the  new  domicil  selected  by  him  the  wife  is 
not  guilty  of  desertion  in  refusing  to  follow 
him.  Phelan  Phelan,  35  111.  App.  511, 
affirmed  \n  135  111.  445. 

3.  Refusal  of  Husband  to  Follow  Wife.  —  A  hus- 
band having  failed  through  poverty  to  sup- 
port his  wife  and  children,  the  wife  removed 
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to  another  place  where  she  supported  herself. 
After  the  removal  the  husband  visited  his  fam- 
ily but  once,  and  made  no  provision  for  their 
support.  It  was  held  that  he  was  not  guilty 
of  desertion.  "  The  law  which  assigns  the 
voluntary  absence  of  the  husband  for  the  time 
and  under  the  circumstances  indicated  as  a 
cause  of  divorce  must  not  be  so  construed  as 
to  require  him  to  follow  her  to  such  places  as 
she  may  for  any  cause  see  fit  to  go,  in  order  to 
escape  the  imputation  of  voluntary  absence." 
Frosty,  2-.  Frost,  17  N.  H.  251. 

4.  Refusal  to  Cohabit.  —  A  wife  is  guilty  of 
desertion  where  she  refuses  to  occupy  the  hus- 
band's bed  and  leaves  his  house  on  the  morn- 
ing after  the  marriage  without  any  cause. 
Pilgrim  v.  Pilgrim,  57  Iowa  370. 

Where  a  husband  marries  to  avoid  a  prose- 
cution for  bastardy,  and  immediately  leaves  the 
wife  and  never  cohabits  with  her,  she  may  ob- 
tain a  divorce  for  desertion  although  the  mar- 
riage was  not  consummated.  McQuaid  v. 
McQuaid,  Wright  (Ohio)  223. 

Where  a  marriage  is  performed  under  an 
agreement  that  the  parties  will  not  cohabit,  and 
the  purpose  of  the  marriage  is  to  prevent  a  con- 
viction of  bastardy  and  to  legitimatize  the  child 
of  the  parties,  a  divorce  may  be  granted 
although  the  marriage  was  not  consummated 
by  coition.  Franklin  v.  Franklin,  154  Mass. 
515,  26  Am.  St.  Rep.  266. 

5.  Fellows  V.  Fellows,  31  Me.  342;  Groves's 
Appeal,  37  Pa.  St.  443;  Hanberry  z/.  Hanberry, 
29  Ala.  719;  Williams  v.  Williams,  130  N.  Y. 
193,  27  Am.  St.  Rep.  517,  affirming  17  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  297;  McGurk  v. 
McGurk,  (N.  J.  1894)  28  Atl.  Rep.  510;  Eng- 
lish V.  English,  6  Grant's  Ch.  (U.  C.)  580; 
Slack  V.  Slack,  (N.  J.  1892)  23  Atl.  Rep. 
1080. 

Although  the  wife  leaves  on  account  of  the 
husband's  misconduct  which  would  not  con- 
stitute a  cause  for  divorce,  she  is  guilty  of  de- 
sertion if  she  refuses  all  offers  on  his  part  to 
induce  her  to  return.  Hooper  v.  Hooper,  34 
N.  J.  Eq.  93. 

6.  A  husband  is  guilty  of  desertion  where  he 
disposes  of  the  household  goods  and  other 
property  and  leaves  the  wife  intending  to 
terminate  their  cohabitation.  Williams  v. 
Williams,  35  N.  J.  Eq.  382;  Cossan  v.  Cossan, 
Wright  (Ohio)  147;  St.  John  v.  St.  John, 
Wright  (Ohio)  211. 
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means  a  cessation  of  the  relation  of  husband  and  wife.  Under  some  forms 
of  the  statute  it  is  held  that  there  is  no  desertion  unless  there  is  an  abne- 
gation of  all  marital  duties.'  The  weight  of  authority,  however,  is  that 
the  performance  of  one  or  more  duties  during  the  separation  of  the  parties 
does  not  excuse  the  deserter  or  render  the  separation  lawful.  Thus  a  divorce 
will  be  granted  although  the  deserter  has  supported  or  contributed  to  the  sup- 
port of  the  wife  during  the  separation.* 

(2)  Refusal  of  Marital  Rights.  —  In  some  cases  the  withdrawal  from 
cohabitation  and  the  refusal  of  sexual  intercourse  has  been  held  to  constitute 
a  cessation  of  the  relation  of  husband  and  wife  and  a  desertion  within  the 
meaning  of  the  divorce  statutes.*  But  the  weight  of  authority  is  that  the  mere 
refusal  of  sexual  intercourse  is  not  such  an  abnegation  of  all  the  duties  of  the 
marriage  relation  as  to  constitute  desertion."* 

(l)  Continuing  to  Reside  in  Same  Hoiise.  —  The  desertion  commences  when 


1.  Desertion  an  Abnegation  of  All  Duties.  —  1  n 

Southwick  V.  Southivick,  97  Mass.  327,  93  Am. 
Dec.  95,  it  was  held  that  the  refusal  by  a  wife 
of  sexual  intercourse  with  her  husband  for  five 
years  consecutively  and  followed  by  a  sep- 
aration without  his  consent  was  not  "  utter  de- 
sertion "  within  the  meaning  of  the  statute, 
where  she  continued  to  occupy  separate  apart- 
ments in  his  house  and  was  supported  by  him. 
"  The  word  'desertion,'  "  said  the  court,  "does 
not  signify  merely  a  refusal  of  matrimonial 
intercourse,  which  would  be  a  breach  or  vio- 
lation of  a  single  conjugal  or  marital  duty  or 
obligation  only,  but  it  imports  a  cessation  of 
cohabitation,  a  refusal  to  live  together,  which 
involves  an  abnegation  of  all  the  duties  and 
obligations  resulting  from  the  marriage  con- 
tract." Approved  in  Fritz  v.  Fritz,  138  111.  436, 
32  Am.  St.  Rep.  156;  Stewart  v.  Stewart,  78 
Me.  548,  57  Am.  Rep.  822;  Schoessow  v. 
Schoessow,  83  Wis.  553. 

In  construing  the  term  "  wilfully  deserted 
or  absented  himself  or  herself  from  the  hus- 
band or  wife  without  any  reasonable  cause,  for 
the  space  of  two  years,"  the  court  said:  "  We 
think  that  the  wilful  desertion  here  referred  to 
was  intended  to  mean  the  abnegation  of  all  the 
duties  of  the  marital  relation,  and  not  of  one 
alone."  Fritz  v.  Fritz,  138  111.  436,  32  Am.  St. 
Rep.  156. 

In  Anonymous,  52  N.  J.  Eq..  349,  it  was 
held  that  a  wife  was  not  guilty  of  "  wil- 
ful, continued,  and  obstinate  desertion  "  in 
occupying  separate  apartments  in  a  board- 
ing-house, and  subsequently  separating, 
where  it  appeared  that  the  husband  sup- 
ported her,  and  she  had  cared  for  their  rooms 
and  linen,  and  at  times  they  had  consulted  in- 
directly as  to  the  welfare  of  their  children  at 
school.  The  court  held  that  a  divorce  for  de- 
sertion could  be  granted  only  where  sub- 
stantially all  the  "duties  and  amenities  shall 
have  been  abandf)ned  by  the  guilty  party,  wil- 
fully, continuedly,  and  obstinately,  for  two 
years,  and  notuniil  then.  In  other  words,  the 
desertion  must  be  complete,  not  partial;  and 
when  the  party  accused  remains  in  discharge 
of  any  duties  which  rise  in  value  above  mere 
pretense  and  form,  the  desertion  which  the 
statute  contemplates  does  not  exist."  Citiiit^ 
Southwick  V.  Southwick,  97  Mass.  327,  93  Am. 
Dec.  95;  Magrath  71.  Magrath,  103  Mass.  577, 
4  Am.  Rep.  579;  Cowles  v.  Cowles,  112  Mass. 
298. 
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2.  Continuing  Support  Does  Not  Excuse  Deser- 
tion.—  Magrath  z\  Magrath,  103  Mass.  577,  4 
Xm.  Rep.  579;  Sargent  t/.  Sargent,  36  N.  J.  Eq. 
644:  Bauder's  Appeal.  115  Pa.  St.  480;  Vanleer 
V.  Vanleer,  13  Pa.  St.  211;  Kalisch  v.  Kalisch, 
9  Wis.  529;  Ralston's  Appeal,  93  Pa.  St.  133; 
Schotte  V.  Schotte,  8  W.  N.  C.  (Pa.)  236;  Clear- 
man  V.  Clearman,  15  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  313;  Yeatman  7;.  Yeatman,  L.  R. 
I  P.  &  D.  489;  McDonald  v.  McDonald,  4  Sw. 
&  Tr.  242;  Nott  V.  Nott,  L.  R.  i  P.  &  D.  251; 
Willey  V.  Willey,  11  Scotch  Ses.  Cas.  (4th  ser.) 
815. 

Under  some  circumstances  the  fact  that  the 
husband  continues  to  support  his  wife  in  sep- 
aration will  be  held  evidence  of  his  consent  to 
her  living  apart  from  him  and  may  prevent 
him  from  obtaining  a  divorce.  Goldbeck  v. 
Goldbeck,  18  K.  J.  Eq.  42. 

3.  Refusal  to  Cohabit. —  In  Sisemore  v.  Sise- 
more,  17  Oregon  542,  it  was  held  that  a  wife 
was  guilty  of  desertion  where  she  refused  to 
remove  to  her  husband's  home  or  to  cohabit 
with  him  in  her  house.  The  refusal  of  sexual 
intercourse  constitutes  desertion.  Whitfield  v. 
Whitfield,  89  Ga.  471,  citing  I  Bishop  Mar.,  Sep., 
and  Div.,  1670;  Loyd's  Law  of  Divorce  170; 
Brown  on  Divorce  142;  5  Am.  and  Eng.  Encyc. 
OF  Law  (ist  ed.)  802,  note  i. 

4.  Refusal  of  Sexual  Intercouse  Not  Desertion. 
—  Southwick  Southwick.  97  Mass.  327,  93 
Am.  Dec.  95;  Stewart  v.  Stewart,  78  Me.  548, 
57  Am.  Rep.  822;  Cowles  Cowles,  112  Mass. 
298;  Steele  v.  Steele,  i  MacArthur  (D.  C.)  505; 
Schoessow  v.  Schoessow,  83  Wis.  553;  Frhz  ?■. 
Fritz,  138  111.436,  32  Am.  St.  Rep.  156,  reviiir- 
iiii;  authorities  and  disapproving  Frits  v.  Frits, 
36  111.  App.  31. 

In  Segelbaum  ?■.  Scgelbaum,  39  Minn.  258, 
it  was  held  that  the  refusal  of  the  wife  to  oc- 
cupy the  husband's  bed  for  more  than  two 
years  would  not  constitute  desertion  where 
during  a  portion  of  this  time  the  wife  resided 
in  the  same  house,  caring  for  the  household 
and  children.  It  was  said:  "  In  the  ecclesias- 
tical courts,  which  had  jurisdiction  of  matri- 
monial causes,  desertion  was  not  a  ground  for 
divorce,  but  the  remedy  was  a  suit  for  the  res 
titution  of  conjugal  rights,  where  cither  party 
separated  from  the  other  without  any  sufficient 
cause,  in  which  case  the  court  would  compel 
the  parties  to  come  together  again,  if  either 
party  was  weak  enough  to  desire  it  contrary 
to  the  inclination  of  the  other.    3  HI.  Com. 
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the  intent  is  formed  although  the  deserter  may  continue  to  reside  for  a  time 
in  the  same  house  without  cohabiting  as  husband  and  wife.* 

i.  Misconduct  Causing  Separation  —  (i)  Driving  Innocent  Party  from 
Home.  —  The  party  who  drives  the  other  away  by  force  or  misconduct,  and 
causes  the  separation,  is  guilty  of  desertion  although  the  guilty  party  continues 
to  reside  in  the  matrimonial  home.* 


94.  In  those  courts,  however,  a  clear  distinc- 
tion is  made  between  marital  cohabitation  and 
sexual  intercourse,  and  the  jurisdiction  ex- 
tended no  further  than  to  enforce  the  former. 
Forster  Forster,  i  Hag.  Con.  144.  In  this 
country  the  remedy  for  desertion  or  abandon- 
ment, and  the  breaking  up  of  the  matrimonial 
relations  for  the  statutory  period,  without  law- 
ful cause,  is  divorce;  and  the  tenor  of  the 
American  decisions,  following  the  distinction 
above  referred  to,  is  not  to  recognize  the  de- 
nial of  mtirital  intercourse  by  either  of  the 
parties  as  in  itself  a  ground  of  divorce,  either 
under  the  head  of  '  desertion  '  or  '  cruelty.' 
Nor  vvill  it  justify  desertion  or  other  marital 
dereliction,  but  is  left  iti  foro  conscieniia." 
Citinii  Steele  v.  Steele,  i  Mac  Arthur  (D.  C.) 
505;  Southwick  z/.  Sodthwick,  97  Mass.  327,  93 
Am.  Dsc.  95;  Stewart  v.  Stewart,  78  Me.  548, 
57  Am.  Rep.  822;  Morrison  v.  Morrison,  20 
Cal.  432;  Eshbach  v.  Eshbach,  23  Pa.  St.  343; 
Reid  V.  Reid,  21  N.  J.  Eq.  331;  Kennedy  i/. 
Kennedy,  87  111.  250;  Cowles  v.  Cowles,  112 
Mass.  298;  Magill  v.  Magill,  3  Pittsb.  (Pa.)  25. 

Concerning  the  above  reasoning  it  has  been 
said:  "  The  fact  that  a  court  cannot  compel 
the  specific  performance  of  an  act  does  not 
necessarily  prove  that  it  is  not  a  violation  of  a 
duty  or  that  it  cannot  be  punished  by  forfeit- 
ure or  followed  by  divorce."  Nelson  on  Di- 
vorce and  Separation,  §  71. 

In  New  Jersey  the  same  doctrine  is  followed. 
Referring  to  the  above  reasoning  of  Mr.  Bishop, 
the  court  said:  "  I  am  unwilling  to  accept  it 
as  the  true  construction  of  our  statute.  The 
word  '  desertion,'  I  think,  is  used  in  the 
sense  of  '  abandon,'  to  the  extent  that  the  de- 
serted party  must  be  deprived  of  all  real  com- 
panionship and  every  substantial  duty  which 
the  other  owes  to  him  or  her.  It  would,  I 
think,  degrade  the  marriage  relation  to  hold 
that  it  is  abandoned  when  sexual  intercourse 
only  ceases.  The  lawfulness  of  that  inter- 
course is  perhaps  a  prominent  and  distinguish- 
ing feature  of  married  life,  but  it  is  not  the 
sum  and  all  of  it.  The  higher  sentiment  and 
duty  of  unity  of  life,  interest,  sym pathy,  and 
companionship  have  an  important  place  in  it, 
and  the  thousand  ministrations  to  the  physical 
comforts  of  the  twain,  by  each  in  his  or  her 
■sphere,  in  consideration  of  the  marriage  obli- 
gation, and  without  ceaseless  thought  of 
pecuniary  recompense,  fills  it  up.  These  lat- 
ter factors  may  possibly,  to  some  extent,  exist 
in  other  relations  of  life,  but  not  in  complete- 
ness. They  are  all  necessary  to  the  perfect 
marriage  relation.  My  opinion  is  that  our 
statute  means  that  divorce  may  be  had  when 
substantially  all  of  these  duties  and  amenities 
shall  have  bsen  abandoned  by  the  guilty  party, 
wilfully,  continuedly,  and  obstinately,  for  two 
years,  and  not  until  then."  Anonymous,  52 
N.  J.  Eq.  349. 

Mr.  Bishop,  in  i  Mar.,  Div.,  and  Sep.,  §  1676 
et  seq.,  reasoned  that  "  there  is  but  one  thing 


which  is  special  to  marriage,  and  is  lawful  in 
no  other  relation.  All  else  pertaining  thereto  a 
man  and  woman  may  mutually  contract  for  and 
do  without  taking  the  first  step  toward  mar- 
riage. The  unavoidable  conclusion  from  which 
reasoning  is  that  the  married  party  who  perma- 
nently and  irrevocably  withdraws  from  all  that 
is  peculiar  to  marriage,  whatever  incidentals  he 
may  adhere  to,  commits  matrimonial  deser- 
tion." 

This  doctrine  was  disapproved  in  Fritz  v. 
Fritz,  13S  111.  436,  32  Am.  St.  Rep.  156.  "  The 
doctrine  contended  for  rests  mainly  upon  the 
idea  that  sexual  intercourse  is  '  the  central  ele- 
ment of  marriage  to  which  the  rest  is  but 
ancillary,'  and  while  it  may  be  urged  with  no 
little  force  that  the  refusal  of  such  intercourse 
by  one  of  the  parties  to  the  marriage  contract 
is  such  a  violation  of  marital  duty  that  it 
ought  to  be  regarded  as  a  good  ground  of  di- 
vorce, yet  the  question  before  us  is  simply  as 
to  the  meaning  of  our  statute.  The  Divorce 
Act  provides  that  a  divorce  may  be  granted 
where  either  party  '  has  wilfully  deserted  or 
absented  himself  or  herself  from  the  husband 
or  wife,  without  any  reasonable  cause,  for  the 
space  of  two  years.'  We  think  that  the  wilful 
desertion  here  referred  to  was  intended  to 
mean  the  abnegation  of  all  the  duties  of  the 
marital  relation  and  not  of  one  alone." 

1.  Residing  in  Same  House.  —  Van  Arsdalen  v. 
Van  Arsdalen,  30  N.  J.  Eq.  359.  In  Stein  7>. 
Stein,  5  Colo.  55,  the  husband  formed  an  in- 
tent to  desert  his  wife  and  ceased  to  occupy 
their  bedroom,  but  from  time  to  time  returned 
to  the  house,  occupying  a  separate  room,  and 
having  no  matrimonial  intercourse,  com- 
panionship, or  communication  whatever  with 
his  wife.  Subsequently  he  established  a  resi- 
dence elsewhere.  It  was  contended  that  there 
was  no  desertion  until  there  was  a  cessation  of 
cohabitation.  But  it  was  held  that  the  deser- 
tion commenced  when  the  husband  withdrew 
himself  from  his  wife.  "  Matrimonial  cohab- 
itation must  certainly  comprehend  a  living 
together  as  husband  and  wife,  embracing  rela- 
tive duties  as  such.  Otherwise,  all  the  mar- 
ried couples  residing  in  a  hotel,  boarding  or 
lodging  house  might  be  said  to  be  cohabiting 
promiscuously." 

In  Anshutz  v.  Anshutz,  16  N.  J.  Eq.  162, 
there  is  a  dictum  that  "  there  may  be  an 
abandonment  or  separation  within  the  sound 
construction  of  the  act,  while  the  parties  con- 
tinue under  the  same  roof;  as  where  the 
husband  utterly  refuses  to  have  any  inter- 
course with  his  wife  or  to  make  any  provision 
for  her  maintenance.  He  maj-  seclude  him- 
self in  a  portion  of  his  house  and  take  his 
meals  alone,  or  board  elsewhere  than  in  his 
house,  and  thus  as  effectually  separate  him- 
self from  her  and  refuse  to  provide  for  her,  as 
in  case  of  an  actual  abandonment." 

2.  Misconduct  Causing  a  Separation  Is  Desertion. 
—  Morris  v.  Morris,  20  Ala.  168;  Levering  p. 
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(2)  Misconduct  Must  Be  a  Cause  for  Divorce.  —  Where  the  plaintiff  asks 
divorce  on  the  ground  of  desertion,  and  it  appears  that  he  left  the  defendant,  he 
must  prove  that  the  separation  was  caused  by  misconduct  of  the  defendant 
which  constitutes  a  cause  for  divorce.*  The  plaintiff  is  entitled  to  a  divorce  for 
desertion  where  the  separation  was  caused  by  the  adultery  *  or  cruelty  ^  of  the 
defendant. 


Levering,  16  Md.  213;  Warner  v.  Warner,  54 
Mich.  492;  Daeters  v.  Daeters,  (N.  J.  1897) 
38  Atl.  Rep.  950. 

It  is  not  alwaj-s  the  one  who  leaves  the  mat- 
rimonial home  that  is  the  guilty  party.  War- 
ner V.  Warner,  54  Mich.  492:  Sergent  v. 
Sergent.  33  X.  J.  Eq.  204. 

In  Warner  v.  Warner,  54  Mich.  492,  the  wife 
alleged  cruel  conduct,  and  failure  to  furnish 
the  necessaries  of  life,  and  that  she  had  been 
compelled  to  leave  her  husband's  house  on  ac- 
count of  such  conduct.  The  court  held  such 
conduct  constituted  desertion,  saying:  "  De- 
sertion, under  the  statute,  is  the  wilful 
abandonment  of  one  party  by  the  other  with- 
out cause,  and  against  the  will  of  the  party 
abandoned,  for  the  period  of  two  j-ears.  If  the 
husband's  conduct  is  so  cruel  towards  his  wife 
that  she  cannot  live  and  cohabit  with  him  with 
safety  to  her  health  or  without  peril  to  her  life, 
or  if  she  has  good  reason  to  believe  she  can- 
not, and  for  such  reason  she  leaves  hiru  and 
abandons  his  home,  she  does  not  thereby  com- 
mit the  crime  of  desertion.  In  such  case  she 
does  not  leave  her  husband  or  her  home  in 
consequence  of  any  wilfulness  on  her  pan,  but 
is  compelled  by  the  cruelty  of  her  husband, 
and  against  her  will,  so  to  do.  The  desertion  in 
such  case  is  upon  his  part,  and  not  upon  hers. 
He  as  completely  commits  the  crime  of  deser- 
tion when,  by  his  cruel  conversation  and  con- 
duct, he  compels  her  for  safety  to  leave  him 
and  his  home,  as  when  he  wilfully  and  without 
cause  leaves  and  abandons  her." 

In  James  v.  James,  58  N.  H.  266,  the  court, 
in  reviewing  the  authorities,  said:  "  There  are 
decisions  which  hold  that  if  a  husband  so 
abuses  his  wife  as  to  render  living  with  him 
personally  unsafe  for  her.  and  for  that  reason 
she  leaves  him,  she  can  maintain  against  him 
a  suit  for  divorce,  relying  on  such  conduct  as 
constituting  desertion  by  him.  2  Dane  Abr. 
30S;  Reeve  Dom.  Rel.  207:  Wood  v.  Wood, 
5  Ired.  L.  (27  N.  Car.)  674;  Almond  v.  Almond, 
4  Rand.  (Va.)  662,  15  Am.  Dec.  781;  Camp  z/. 
Camp,  18  Tex.  528.  Such  conduct  seems, 
upon  principle,  to  show  the  intent  of  the  hus- 
band to  desert,  on  the  familiar  rule  that  a 
person  is  intended  to  presume  the  natural  and 
probable  consequences  of  his  acts;  that  there 
can  be  no  distinction  between  his  intending  to 
oblige  her  to  leave  him  and  intending  himself 
to  leave  her." 

Where  a  husband  lives  in  adultery  with  a 
servant,  and  thus  drives  the  wife  away,  and 
subsequently  refuses  to  support  her,  he  is 
guilty  of  desertion.  Weigand  v.  Weigand,  41 
N.  I.  Eq.  202.  See  also  Shrock  v.  Shrock,  4 
Bush  (Ky.)  682:  Morris      Morris,  20  Ala.  168. 

\  husband  accused  his  wife  of  bcinji  preg- 
nant by  another  at  the  time  of  marriaRe.  and 
while  she  was  confined  in  childbed  told  her 
that  she  must  leave  as  soon  as  the  confinement 
was  over.  He  was  guilty  of  desertion, 
although  he  used  no  force  to  eject  her  at  the 


lime  she  left  his  home.  Harding  v.  Harding,. 
22  Md.  337. 

In  Starkey  v.  Starkey,  21  X.  J.  Eq.  135,  11' 
was  said:  "  In  all  cases  where  a  husband 
either  actually  drives  his  wife  from  himself 
and  his  house,  or  by  his  cruel  and  abusive 
treatment  compels  her  to  leave  it  for  safety  or 
comfort,  it  is  an  abandonment  and  separation 
by  him.  But  when  the  wife  leaves  her  hus- 
band and  his  home  and  goes  and  continues  to 
reside  elsewhere,  this  is  prima  facie  an  aban- 
donment on  her  part,  and  the  burden  of  proof  is 
upon  her  to  show  that  her  going  away  was  not 
voluntary,  but  that  she  was  compelled  to  go 
by  his  treatment  or  command." 

1.  A  Cause  for  Divorce  Is  the  Only  Justifiable 
Cause  for  Separation.  —  \'an  Dyke  -■.  \'an  Dyke, 
135  Pa.  St.  459;  Pierce  v.  Pierce,  33  Iowa  238; 
Martin  -•.  Martin,  33  W.  Va.  695. 

The  misconduct  which  will  constitute  a 
justifiable  cause  for  separation  must  t)e  such 
misconduct  as  would  at  least  be  a  cause 
for  divorce  a  mensa  et  thoro.  Alkire  v.  Alkire, 
33  W.  Va.  517. 

If  the  misconduct  causing  the  separation 
was  not  a  cause  for  divorce,  the  plaintiff  can- 
not, by  remaining  away,  convert  such  miscon- 
duct into  a  cause  for  divorce.  Dwyer  :  .  Dwver, 
16  Mo.  App.  422;  Laing  v.  Laing,  21  X.  j.  Eq. 
248. 

2.  Adultery  Justifies  a  Separation  by  the  Inno- 
cent Party.  —  Graves  v.  Graves,  3  Sw.  Tr. 
350;  Aldrich  v.  Aldrich,  21  Ont.  Rep.  447;  Ed- 
wards V.  Edwards,  62  L.  J.  P.  33;  Houliston 
V.  Smyth,  3  Bing.  127,  11  E.  C.  L.  64,  over- 
ruling: Harwood  v.  Hefter,  3  Taunt.  421. 

Where  the  husband  permits  his  mistress  to 
remain  in  his  house  the  wife  is  justified  in 
leaving.  Morris  v.  Morris,  20  Ala.  16S;  Wei- 
gand V.  Weigand,  41  X.  J.  Eq.  202;  Dickenson 
V.  Dickenson,  62  L.  T.  630. 

In  such  case  the  wife  is  justified  in  leaving 
his  house  and  maj-  pledge  his  credit  for  neces- 
saries. Hultz  V.  Gibbs,  66  Pa.  St.  360;  Des- 
celles  V.  Kadmus,  8  Iowa  51;  Reynolds  v. 
Sweetser,  15  Gray  (Mass.)  78;  Bazeley  v. 
Forder,  L.  R.  3  Q.  B.  ^59;  Harris  v.  Morris,  4 
Esp.  X.  P.  41. 

"The  case  of  Stiles  v.  Stiles,  52  X.  J.  Eq.  446,. 
is  in  conflict  with  the  above  authorities.  A 
wife  left  her  husband  on  account  of  his  acts  of 
adultery  and  because  he  refused  to  reform. 
The  court  refused  her  a  divorce  for  desertion, 
saying:  "  The  petitioner  was  entirely  justified 
in  leaving  her  husband,  but  it  does  not  seem 
to  me  that  the  mere  fact  that  a  husband  by  his 
acts  of  adultery  justifies  his  wife  in  leaving 
him  renders  him  guilty  of  the  offense  of  deser- 
tion mentioned  in  the  statute." 

3.  Cruelty  Sufficient  as  a  Cause  for  Divorce  Justi- 
fies a  Separation.  —  McX'ickar  v.  Mc\'ickar.  46  N. 
1.  Kq.  4r/i,  K)  .Km.  St.  Rep.  422;  Warner  v. 
Warner,  54  Mich.  492;  lames  r.  James,  58  N. 
H.  266:  .Mmond  v.  Almond,  4  Rand.  (Va.)662, 
1  5  Am.  Dec.  781 ;  Camp     Camp,  18  "Tex.  52S; 
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Leaving  Home  Without  Cause  for  Divorce.  —  If  the  misconduct  of  the  husband  did 
not  constitute  a  cause  for  divorce,  it  was  the  wife's  duty  to  remain  at  home, 
and  she  is  not  entitled  to  a  divorce.* 

(3)  Leaving  for  Failure  to  Support.  —  Where  the  husband  has  sufficient  abihty 
to  support  his  wife  but  neglects  to  provide  for  her,  she  is  justified  in  leaving 
him  and  is  entitled  to  a  divorce  for  desertion  if  such  separation  continues  for 
the  statutory  period.* 


Harding  v.  Harding,  22  Md.  337;  Belyevv  v. 
Hclyew,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
40;  Dwycr  V.  Dwyer,  16  Mo.  App.  422;  Doo- 
little  V.  Doolitclc,  78  Iowa  691. 

Refusal  of  Marital  Rights.  —  The  refusal  of 
se.vual  intercourse  will  not  justify  a  separation 
unless  proven  to  be  under  such  circumstances 
as  to  amount  to  extreme  cruelty.  In  Reid  1'. 
Reid,  21  N.  J.  Eq.  331,  the  wife  sued  for  di- 
vorce for  desertion,  and  ihe  husband  set  up  a 
refusal  of  sexual  intercourse  in  justification. 
The  court  said:  "  The  refusal  of  marital  in- 
tercourse without  sufficient  reason  is  a  wrong 
and  cannoi  be  justified.  But  it  is  not  sufficient 
to  justify  either  adultery  or  desertion,  or  any 
other  unlawful  marital  dereliction  on  the  part 
of  the  party  deprived  of  these  rights.  No  au- 
thority is  produced,  and  I  know  of  none,  to 
sustain  such  position." 

1.  Miscond-dct  Not  a  Cause  for  Divorce  Not  Suffi- 
cient. —  Improvidence,  intemperance,  and  fail- 
ure to  support  on  the  part  of  the  husband, 
when  not  sufficient  to  constitute  a  cause  for 
divorce,  will  not  justify  a  wife  in  leaving  the 
husband  or  entitle  her  to  a  divorce  for  deser- 
tion when  such  misconduct  causes  her  to 
leave.  Plimley  v.  Plimley,  35  N.  J.  Eq.  18; 
Laing  v.  Laing,  21  N.  J.  Eq.  249.  But  see 
contra.  McVickar  v.  McVickar,  46  N.  J.  Eq. 
490,  19  Am.  St.  Rep.  422. 

A  wife  having  a  morbid  jealousy  of  her  hus- 
band drove  him  avcay  by  exhibitions  of  her 
vicious  and  ungovernable  temper,  but  she  did 
noi  intend  to  produce  a  separation,  and  was  at 
limes  ready  to  become  reconciled.  It  was 
held  that  such  a  separation  was  not  a  ground 
for  absolute  divorce  in  favor  of  the  husband, 
but  constituted  cruelty  and  a  cause  for  separa- 
tion.   Lynch  v.  Lynch,  33  Md.  328. 

A  wife  is  not  justified  in  leaving  her  hus- 
band for  misconduct  on  his  part,  not  constitut- 
ing a  cause  for  divorce,  such  as  refusing  to 
allow  her  sister  to  live  with  them.  Packard 
ry.  Packard,  90  Iowa  765. 

Or  .because  he  refuses  to  live  with  the  wife's 
father.    Mayer  -v.  Mayer,  30  N.  J.  Eq.  411. 

Or  because  he  forbids  her  attending  church. 
Lawrence  v.  Lawrence,  3  Paige  (N.  Y.)  267. 

Or  refuses  to  compel  the  servants  to  obey 
her.    Harris  v.  Harris,  31  Gratt.  (Va.)  13. 

Or  because  he  is  not  capable  of  satisfying 
her  sexual  desires.  Milliner  v.  Milliner, 
Wright  (Ohio)  138. 

Or  because  she  fears  bearing  children.  Du 
Terreaux  v.  Du  Terreaux,  i  Sw.  &  Tr.  555; 
Moores  v.  Moores,  16  N.  J.  Eq.  275;  Leavitt  v. 
Leavitt,  Wright  (Ohio)  719. 

A  wife  is  guilty  of  desertion  where  she 
leaves  the  husband  because  she  is  dissatisfied 
with  life  upon  a  farm.  Gains  v.  Gains,  (Ky. 
1892)  19  S.  W.  Rep.  929. 

Or  desires  to  live  according  to  her  own 
tastes  and  inclinations.  Rathbun  v.  Rathbun, 
76  Mich.  J.62. 
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Or  because  she  dislikes  him.  Cline  v. 
Cline,  10  Oregon  474. 

The  fact  that  a  husband  is  poor,  Palmer  v. 
Palmer,  22  N.  J.  Eq.  88;  or  gambles,  Sandford 
V.  Sandford,  32  N.  J.  Eq.  420;  or  is  charged 
with  crime,  Foy  v.  Foy,  13  Ired.  L.  (35  N. 
Car.)  90;  Sandford  v.  Sandford,  32  N.  J.  Eq. 
420;  Williamson  v.  Williamson,  7  Prob.  Div. 
76;  or  is  guilty  of  intemperate  habits,  Laing  v. 
Laing,  21  N.  J.  Eq.  248,  will  not  justify  the 
wife  in  leaving  him  and  refusing  to  return. 

2.  Separation  Caused  by  a  Failure  to  Support  Is 
Desertion, —  In  James  v.  James,  58  N.  H.  266, 
the  wife  was  compelled  to  leave  the  husband 
on  account  of  his  habitual  drunkenness  and 
neglect  to  provide  for  her,  although  he  had  no 
property,  but  when  sober  he  could  earn  good 
wages,  and  he  had  ability  to  provide.  It  was 
held  that  the  wife  was  entitled  to  a  divorce  for 
desertion  where  the  separation  thus  caused 
had  continued  for  three  years.  "  There  is  no 
distinction  in  principle  between  the  desertion 
by  the  husband  undersuch  circumstances,  and 
the  compulsory  separation  caused  by  his  ill 
conduct.  In  the  one  case  he  abandons  her  to 
suffer  and  starve  by  his  voluntary  desertion  of 
her;  in  the  other  he  leaves  her  to  the  same 
fate  by  his  voluntary  ill  treatment  and 
neglect." 

The  desertion  is  not  established  where  it  ap- 
pears that  the  husband  contributed  to  the  sup- 
port of  his  wife  according  to  his  ability.  Van 
Dyke  v.  Van  Dyke,  135  Pa.  St.  459;  Frush  v. 
Frush,  (N.  J.  1890)  20  Atl.  Rep.  261. 

A  wife  insisted  that  her  husband,  who  was 
drunken  and  idle,  should  reform  and  support 
the  family,  or  that  they  should  separate  and 
allow  her  to  support  herself.  The  husband 
then  left  without  objection  on  the  part  of  the 
wife.  It  was  held  that  such  separation  did 
not  constitute  desertion.  Johnson  v.  Johnson, 
35  N.  J.  Eq.  20. 

New  Jersey  —  Failure  to  Support  Does  Not  Jus- 
tify Separation.  —  In  New  Jersey  a  mere  failure 
to  support  is  not  a  cause  for  divorce,  and  it  is 
held  that  a  husband's  failure  to  support  his 
wife  will  not  justify  her  in  leaving  him  nor 
entitle  her  by  remaining  away  to  convert  such 
separation  into  desertion  on  his  part.  Skean 
V.  Skean,  33  N.  J.  Eq.  148;  Lewis  v.  Lewis,  6 
N.  L  Eq.  22;  Laing  v.  Laing,  21  N.J.  Eq.  24S; 
Sandford  v.  Sandford,  32  N.  J.  Eq.  420;  Bour- 
quin  V.  Bourquin,  33  N.  J.  Eq.  7. 

In  Palmer  v.  Palmer,  22  N.  J.  Eq.  S'8,  it  was 
said;  "  There  is  no  rule  that  makes  want  of 
support  *  *  *  a  desertion  of  his  wife.  It  is 
no  cause  for  divorce,  and  this  court  cannot,  by 
construction,  convert  it  into  a  ground  of  di- 
vorce by  calling  it  desertion.  *  *  *  By 
marriage,  a  wife  agrees  to  share  the  fortunes 
of  her  husband,  in  poverty  and  sickness,  as 
well  as  in  affluence  and  health.  She  may  be 
obliged  to  aid  in  her  own  support,  and 
be  bound  to  adhere  to  him.  And  she  is 
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(4)  Election  of  Remedies  —  Divorce  May  Be  Granted  for  the  Desertion  or  the  Misconduct. 
—  Where  in  such  case  the  misconduct  which  drives  the  injured  party  away  is 
a  cause  for  divorce  from  bed  and  board  it  seems  that  in  Nciv  Jersey  the  injured 
party  may  elect  such  remedy  or  wait  until  the  statutory  period  of  desertion 
has  elapsed  and  sue  for  an  absolute  divorce  for  the  desertion  ;  but  in  Massa- 
chusetts a  contrary  rule  obtains.* 

j.  Offer  to  Return  —  Refusal —when  offer  of  ReconciUation  Necessary. — 
Where  the  parties  are  separated  without  reasonable  cause  neither  can  complain 
of  the  absence  of  the  other  as  desertion  unless  one  party  has  made  an  offer  of 
reconciliation  or  sought  a  reunion.  This  is  also  true  where  both  parties  are  in 
fault  or  where  both  have  been  guilty  of  causes  for  divorce.*  If  the  offer  is 
refused  under  such  circumstances  the  party  refusing  is  guilty  of  desertion,^ 
unless  the  offer  is  refused  because  the  party  making  the  offer  has  been  guilty 
of  cruelty  or  some  other  cause  tor  divorce."* 

Offer  Must  Be  in  Good  Faith.  —  In  order  to  have  this  effect,  however,  the  offer 
must  be  made  in  good  faith  and  for  the  purpose  of  effecting  a  reconciliation.* 


not,  because  he  is  poor  and  her  lot  uncomfort- 
able, entitled  to  leave  him  and  betake  herself 
to  the  luxuries  of  the  home  of  her  father. 
Much  less  can  [she]  convert  her  unwarranted 
leaving  her  husband  into  a  desertion  by  him." 
Folloived  in  Skean  -■.  Skean,  33  N.  J.  Eq.  14S. 

1.  Election  of  Partial  or  Absolute  Divorce.  —  In 
McVickar  v.  McVickar,  46  N.  J.  Eq.  490,  19 
Am.  St.  Rep.  422,  the  wife  was  compelled  to 
leave  home  by  the  extreme  and  persistent 
cruelty  of  the  husband,  caused  by  his  habitual 
intoxication.  In  such  case  it  was  held  that 
the  wife  was  entitled  to  an  absolute  divorce 
and  that  such  rule  was  not  open  to  the  criti- 
cism "  that  it  is  in  effect  giving  the  wife  a 
remedy  against  her  husband  for  extreme 
cruelty  greater  than  the  statute  authorizes, 
viz.,  divorce  a  vincu/o  matrimonii,  instead  of 
a  mensa  et  thoro.  By  the  twentieth  section  of 
the  Divorce  Act,  if  the  husband  deserts  his 
wife,  she  may  sue  him  at  once  for  mainte- 
nance and  support,  while,  if  she  waits  three 
years  and  his  desertion  continues,  she  may 
procure  an  absolute  divorce  from  him.  Here 
is  clearly  something  like  a  choice  of  remedies 
on  the  part  of  the  wife.  A  remedy  by  suit 
for  maintenance  may  be  and  often  is  of  no 
value  to  her,  owing  to  her  husband's  worthiess- 
ness,  and  hence  she  may  accept  the  situation 
and,  if  her  husband's  separation  continues  for 
the  requisite  period,  obtain  an  absolute  ilivorce. 
So  with  the  remedv  of  a  divorce  a  mensa  el 
thoro  on  the  ground  of  extreme  cruelty;  it  is 
generally  of  no  value  to  the  wife  in  a  case 
where  the  husband  has  no  estate  and  no  earn- 
ing capacity;  and  if  the  husband's  conduct 
amounts  to  desertion  and  is  continued  for  the 
statutory  period,  there  is  no  more  reason  in 
the  one  case  than  the  other  why  the  wife 
should  not  have  the  higher  remedy  of  an  ab- 
solute divorcf." 

Contra  —  Massachusetts  Statute. —  In  Massa- 
chusetts a  different  doctrine  prevails.  In  1838 
the  statute  permitting  absolute  divorce  for  de- 
sertion provided  that  a  divorce  from  bed  and 
t)oard  might  be  granted  for  extreme  cruelty 
and  gross  neglect  of  duty.  Under  this  statute 
it  was  held  that  where  a  wife  was  compelled 
to  leave  her  husband  by  his  extreme  cruelty 
and  gross  neglect  to  provide  a  suitable  main- 
tenance, and  the  separation  continui/d  for  the 


statutory  period,  the  wife  was  not  entitled  to 
an  absolute  divorce  for  desertion  but  was  con- 
fined to  the  lesser  remedy  of  a  divorce  from 
bed  and  board.  To  grant  an  absolute  divorce 
under  such  circumstances  would  be  to  extend 
the  operation  of  the  statute,  and  this  the  court 
refused  to  do.  Pidge  v.  Pidge,  3  Met.  (Mass.) 
257.  And  this  construction  is  followed  under 
the  present  statute.  The  intention  of  the 
legislature  is  said  to  be,  "  not  only  to  limit 
divorces  for  desertion  to  cases  in  which  the 
libelant  has  actually  been  deserted  by  the 
other  party,  but  to  exclude  cases  in  which  the 
libelant  was  the  deserting  party,  even  though 
such  desertion  had  been  caused  by  the  mis- 
conduct of  the  other  party."  Padelford  v. 
Padelford,  159  Mass.  2S1. 

2.  Offer  of  Reconciliation. —  Bradley  r/.  Brad- 
ley, 160  Mass.  258. 

3.  See  infra,  this  subdivision,  the  paragraph 
Effect  of  Declining  Offer. 

It  is  said  there  must  be  some  opportunity 
for  explanation  and  apology.  Smithson  -•. 
Smithson,  18  D.  C.  227;  Scott  v.  Scott,  44  Mo. 
."Xpp.  600. 

4.  A  request  is  not  required  where  the  plain- 
tiff has  separated  on  account  of  the  defendant's 
cruelty.  A  party  is  not  required  to  condone  a 
cause  for  divorce.  Sargent?'.  Sargent,  36  N.  J. 
Eq.  644,  reversing  33  N.  J.  Eq.  204,  approved  in 
Smith  V.  Smith,  55  N'.  J.  V.i.\.  222. 

5.  Good  Faith  of  Offer  to  Return.  —  The  offer 
to  return  must  be  made  under  circumstances 
conducive  to  reconciliation  and  with  the  desire 
that  the  offer  be  accepted.  McCIurg's  Appeal, 
66  Pa.  St.  366;  Jenkms  v.  Jenkins,  104  111. 
134;  Prather  v.  Prather,  26  Kan.  273;  Broom 
v.  Broom,  47  N.  J.  Eq.  215;  Broom  v.  Broom, 
49  N.  J.  Eq.  347;  McKean  v.  McKean,  (N.  J. 
1886)  5  Atl.  Rep.  799;  Allen  v.  Allen,  84  Ala. 
3f'7. 

An  Offer  Made  to  Obtain  Advantage  in  a  Fend- 
ing Suit  and  not  for  the  i)ur()osc  of  reconcilia- 
tion will  be  insuflicient.  Fishli  v.  Fishli,  2 
Litt.  (Ky.)  337;  Jenkins  v.  Jenkins,  104  III. 
134:  Prather  v.  Prather,  26  Kan.  273;  Friend 
7'.  Friend,  VV'riglu  (Ohio)  639. 

Offer  under  Suspicious  Circumstances.  —  The 
offer  must  be  made  under  circumstances  con- 
ducive to  a  reconciliation,  and  not  in  the 
presence  of  hostile  witnesses  or  under  circum- 
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Unreasonable  and  Improper  Conditions.  —  The  offer  is  not  effective  unless  it  is  free 
from  Liiucasoiiablc  conditions  and  requirements.* 

Offer  Necessary  After  Separation  by  Consent.  —  Where  it  appears  tliat  the  separation 

was  by  the  consent  of  tiie  plaintiff  or  was  the  result  of  mutual  fault  or  mis- 
understanding, the  plaintiff  must  prove  that  a  request  to  return  has  been  made 
and  refused.- 


stances  arousing  a  suspicion  ihat  the  offer  is 
made  to  obtain  a  right  to  a  decree  of  divorce. 
Oicotl  V.  Olcott,  (N.  J.  1893)  26  All.  Kep.  469; 
Prathcr  v.  Prather,  26  Kan.  273;  Jenkins  v. 
Jenkins,  104  111.  134. 

Offer  Through  Third  Party.  —  The  offer  is  not 
sullkient  if  made  through  strangers  or  officers. 
Fishli  V.  Fishli,  2  Litt.  (Ky.)  337;  Prather  v. 
Prather,  26  Kan.  273. 

It  is  sufficient  if  made  through  counsel,  Bar- 
rett V.  Barrett,  37  N.  J.  Eq.  29;  or  mutual 
friends,  Crow  v.  Crow,  23  Ala.  583. 

Offer  by  Letter. —  Where  the  parties  were  ill 
tempered  and  obstinate  an  offer  by  letter  was 
approi'ed  by  the  court  as  the  best  means  of 
reconciliation.  Newing  v.  Newing,  45  N.  J. 
Eq.  498. 

1.  Improper  Conditions  in  the  Olfer.  —  The  wife 
•cannot  require,  as  a  condition  of  her  return, 
that  a  son  by  a  former  marriage  shall  be 
allowed  to  visit  her,  Fulton  v.  Fulton,  36 
Miss.  517;  or  that  her  mother-in-law  shall  not 
reside  with  them,  Jones  v.  Jones,  55  Mo. 
App.  523.  The  husband  has  a  right  in  such 
cases  to  determine  who  shall  live  in  his  house 
ox  associate  with  his  wife. 

Where  the  wife's  offer  to  return  is  refused 
by  the  husband  because  she  would  not  prom- 
ise to  cease  all  intercourse  with  her  mother,  he 
becomes  guilty  of  desertion.  Williams?'.  Wil- 
Jiams,  130  N.  Y.  193,  27  Am.  St.  Rep.  517. 

Neither  party  can  require,  as  a  condition  to 
reunion,  that  certain  property  shall  be  con- 
veyed or  released.  Gains  v.  Gains,  (Ky.  1892) 
19  S.  W.  Rep.  929;  Day  v.  Day,  84  Iowa  221. 

The  wife  is  justified  in  refusing  a  mere  offer 
of  support  in  the  husband's  house,  as  she  may 
require  a  reconciliation  and  reunion.  Fishli 

Fishli,  2  Litt.  (Ky.)  337;  Briggs  v.  Briggs, 
24  S.  Car.  377;  Moss  v.  Moss,  2  Ired.  L.  (24  N. 
Car.)  55. 

The  wife's  offer  to  return  to  the  husband's 
house  in  the  vicinity  must  not  be  coupled  with 
the  condition  that  he  come  after  her  or  fur- 
nish her  a  conveyance.  Thomas  v.  Thomas, 
152  111.  577- 

The  wife  may  refuse  to  cohabit  with  the 
husband  at  a  place  where  he  has  no  home  or 
means  of  support.  Phelan  v.  Phelan,  135  111. 
445.  See  also  Belden  v.  Belden,  33  N.  J.  Eq. 
g4;  Costill  v.  Coslill,  47  N.  J.  Eq.  346. 

The  wife  has  no  right  to  locate  the  home. 
Carey  v.  Carey,  73  Cal.  630;  Messenger  v. 
Messenger,  56  Mo.  329;  Sisemore  v.  Sisemore, 
17  Oregon  542.  Her  offer  must  be  to  cohabit 
with  the  husband  at  his  home  and  not  else- 
where. Kennedy  v.  Kennedy,  87  111.  250; 
People  V.  Vitan,  (Ct.  Gen.  Sess.)  8  N.  Y.  dim. 
Rep.  25. 

A  wife  left  the  home  because  insulted  by  the 
relatives  of  the  husband,  but  offered  to  return 
on  condition  that  such  relatives  be  excluded 
from  the  home,  and  that  she  be  treated  with 
respect  and  be  allowed  exclusive  management 
of  the  servants.    This  ofer  was  not  accepted. 
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It  was  held  that  the  husband  being  in  fault 
was  not  entided  to  a  divorce.  Simon  -v. 
Simon,  15  Misc.  Rep.  (N.  Y.  Super.  Ct.)  515. 

A  wife  refused  to  live  with  her  husband  at 
his  father's  house  where  it  was  unpleasant  for 
her  to  live,  and  where  she  was  not  welcome. 
The  husband  refused  her  request  to  live  with 
her  parents.  He  declined  to  provide  a  home 
for  her  at  any  place  except  his  father's.  His 
conduct  showed  acquiescence  in  the  separation 
It  was  held  that  he  was  not  entitled  to  divorce 
Grant  v.  Grant,  64  Minn.  234. 

A  wife  is  justified  in  refusing  the  husband's 
offer  to  receive  her  where  he  has  been  guilty 
of  extreme  cruelty  and  his  conduct  since  the 
separation  does  not  justify  a  hope  of  reforma- 
tion.   Grant  v.  Grant,  36  N.  J.  Eq.  502. 

Where  the  wife  objects  to  her  husband's 
associating  with  a  certain  woman,  the  wife  is 
justified  in  refusing  to  return  to  the  husband 
while  he  is  keeping  a  boarding  house  with 
such  woman.  Elliott  v.  Elliott,  48  N.  J.  Eq. 
231.  See  also  Mallinson  v.  Mallinson,  L.  R. 
I  P.  &  D.  93. 

A  husband  is  not  guilty  of  desertion  merely 
because  he  refuses  the  alternative  offer  of  the 
wife  to  cohabit  if  he  allows  her  an  independ- 
ent provision  or  to  live  in  separation  on  an 
adequate  allowance.  Dignan  v.  Dignan,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  268. 

2.  When  Request  to  Return  Necessary.  — 
Dwyer  v.  Dwyer,  16  Mo.  App.  422;  Hankinson 
V.  Hankinson,  33  N.  J.  Eq.  66;  Cornish  v.  Cor- 
nish, 23  N.  f.  Eq.  208;  Mayer  v.  Mayer,  30  N. 
J.  Eq.  411;  Bowlby  v.  Bowlby,  25  N.  J.  Eq^ 
406;  Broom  v.  Broom,  47  N.  T-  Eq.  215. 
affirmed  in  49  N.  J.  Eq.  347;  Chipchase  v. 
Chipchase,  48  N.  J.  Eq.  549,  affirmed  in  49  N. 
J.  Eq.  594;  Goldstein  v.  Goldstein,  (N.  J.  1893) 
26  Atl.  Rep.  862;  Bigelow  v.  Bigelow,  Wright 
(Ohio)  416;  Edwards  v.  Edwards,  20  Grant's 
Ch.  (U.  C.)  392;  Scott  V.  Scott,  44  Mo.  App. 
600;  Swan  V.  Swan,  15  Neb.  453,  Franklin  v. 
Franklin,  53  Kan.  143;  Beller  v.  Beller,  50 
Mich.  49;  Smithson  v.  Smithson,  18  D.  C.  227. 

Where  a  wife  leaves  without  her  husband's 
consent,  to  visit  her  daughter  in  a  distant  state, 
and  remains  away  for  two  years,  the  husband  is 
not  entitled  to  a  divorce,  he  having  had  no  cor- 
respondence with  her  nor  in  any  way  requested 
her  to  return.    Wright  z/.  Wright,  80  Mich.  572. 

A  request  to  return  will  not  be  required 
where  it  is  apparent  from  the  conduct  of  the 
defendant  that  it  would  be  refused  or  would 
be  a  useless  formality.  Trail  v.  Trail,  32  N. 
J.  Eq.  231;  Willey  v  '.  Willey,  11  Scotch  Ses. 
Cas.  (4th  ser.)  815. 

A  request  is  not  'equired  where  the  plaintiff 
has  a  cause  for  divorce  or  is  justified  in  living 
in  separation.  Sargent  v.  Sargent,  36  N.  J. 
Eq.  644,  rcvcrsino  33  N.  J.  Eq.  204. 

Failure  to  Make  Overtures  After  the  Suit  Is  Dis- 
missed.—  A  wife  charged  with  desertion  testi- 
fied at  the  trial  that  she  was  willing  to  return 
to  her  husband,  and  the  court  thereupon  con- 
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Effect  of  Declining  Offer.  —  Where  the  parties  have  separated  by  consent  or  one 
has  left  without  justifiable  cause,  if  one  party  seeks  reconciliation  and  offers  to 
return,  the  party  declining  the  offer  is  not  entitled  to  relief,*  but  in  law 
becomes  a  deserter.* 

When  Offer  Too  Late.  —  But  in  order  to  have  such  effect  the  offer  must  be  made 
before  the  period  of  desertion  is  complete  and  the  other  party  has  acquired  a 
right  to  a  divorce.^ 

k.  Defenses  —  (l)  Consettt  and  Acquiescence  of  Plaintiff —  Mutual  Agreement 
or  Consent.  —  A  separation  commenced  or  continued  by  mutual  consent  or  agree- 
ment does  not  constitute  desertion.  *    The  separation  in  order  to  constitute 


tinued  the  case,  which  was  subsequently  dis- 
missed. The  husband  brought  a  second  suit, 
alleging  a  desertion  after  the  date  of  dismissal, 
but  it  appeared  that  he  had  made  no  overtures 
to  effect  a  reconciliation,  although  he  had 
opportunities  to  do  so.  It  was  held  that  he 
was  not  entitled  to  a  divorce,  as  his  conduct 
showed  a  consent  to  the  separation,  and  that 
under  these  circumstances  he  was  guilty  or 
desertion.    Bradley      Bradley,  i6o  Mass.  258. 

Request  by  Wife.  —  In  Sargent  v.  Sargent,  36 
N.  J.  Eq.  644.,  it  was  held  that  the  wife  is  not 
under  the  same  obligations  to  make  overtures 
towards  reconciliation  as  the  husband.  "  Not 
that  the  tie  is  more  sacred  or  less  binding  on  the 
part  of  the  wife;  but  where  the  act  of  desertion 
occurs  without  reason  on  his  part  and  without 
fault  on  her  side,  the  same  efforts  to  restore 
harmonious  relations  are  not  expected  from 
her  as  would  be  from  him  if  the  case  were  re- 
versed." 

Where  a  separation  was  caused  by  the  hus- 
band's cruelty  the  wife  is  entitled  to  a  divorce 
although  it  appears  that  she  did  not  desire  his 
return,  but  feared  his  cruel  treatment,  and 
therefore  did  not  request  him  to  return. 
Smith  V.  Smith,  55  N.  J.  Eq.  222. 

Where  the  husband  deserts,  the  wife  is  en- 
titled to  divorce  although  she  has  not  made  an 
offer  of  reconciliation.  She  is  not  bound  to 
hunt  him  up  or  to  go  to  the  place  whither  he 
has  fled.  .Millowitsch  v.  Millowitsch,  44  111. 
App.  357. 

But  in  Dwyer  v.  Dwyer,  16  Mo.  App.  422, 
it  was  said  that  the  parties  while  separated  are 
in  substantially  the  same  position.  The  wife 
is  bound  to  follow  the  husband  and  live  with 
him,  or  offer  to  do  so,  where  the  parties  are  both 
in  f.iult. 

1.  Refusal  of  Offer  to  Return.  —  In  Walker  v. 
Laighton,  31  N.  H.  iii,  it  was  held  that 
"  the  husband  who  has  causelessly  deserted 
his  wife  miy  in  good  faith  seek  a  reconcilia- 
tion, and  if  the  wife,  under  such  circum- 
stances, refuses  to  live  with  him  again,  without 
good  cause,  she  becomes  from  that  time  the 
party  in  the  wrong,  and  has  no  longer  any  au- 
thority to  pledge  his  credit  even  for  necessaries, 
more  than  she  would  have  had  if  she  had  her- 
self originally  left  him  without  cause."  Citing' 
Child  V.  Hardyman,  2  Stra.  875;  M'Cutchenz/. 
M"Gahay.  11  Johns.  (N.  Y.)  281,6  Am.  Dec. 
373;  M'Gahay  v.  Williams,  12  Johns.  (N.  Y.) 
293- 

Party  Refusing  Not  Entitled  to  Divorce.  —  The 

party  wlio  has  declined  an  dflcr  of  reconcilia- 
tion is  not  entitled  to  a  divorce  for  desertion. 
Taylor  v.  Taylor,  41  Kan.  535:  Crow  v.  Crow, 
23  Ala.  583;   McKay  v.  McKay,  6  Grant's  Ch. 


(U.  C.)  380;  Newing  v.  Newing,  45  N.  J.  Eq. 
498;  Davis  V.  Davis,  (N.  J.  1894)  30  Atl.  Rep. 
20;  Gray  v.  Gray,  15  Ala.  779;  Lynch  v. 
Lynch,  33  Md.  328;  Gillin waters  v.  Gillin- 
waters,  28  Mo.  60;  Com.  v.  Boetcher,  8  Pa. 
Co.  Ct.  Rep.  544;  Bradley  v.  Bradley,  160 
Mass.  258,  Hannig  v.  Hannig,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  695;  Hesler  v.  Hesler, 
Wright  (Ohio)  210;  Reece  v.  Reece,  34  N.  J. 
Eq.  32. 

2.  Refusal  of  Reconciliation  Is  Desertion.  — 

M'Dermott's  Appeal,  8  W.  &  S.  (Pa.)  251; 
Grove's  Appeal,  37  Pa.  St.  443;  English  v. 
English,  6  Grant's  Ch.  (U.  C.)  580;  Thompson 
V.  Thompson,  Wright  (Ohio)  470;  Carey  v. 
Carey,  73  Cal.  630;  Sisemore  v.  Sisemore,  17 
Oregon  542;  Reed  v.  Reed,  62  Ark.  6ir. 

A  wife  left  home  because  she  was  unable  to 
agree  with  her  stepchildren,  but  endeavored  to 
effect  a  reconciliation  with  her  husband  and 
his  children  and  failed.  It  was  held  that  she 
was  entitled  to  a  divorce  for  desertion.  Old- 
royd  V.  Oldroyd,  (1896)  Prob.  175. 

If  both  parties  are  in  fault  or  both  guilty  of 
matrimonial  offenses  the  party  refusing  an 
offer  to  reunite  is  guilty  of  desertion.  Fulton 
V.  Fulton,  36  Miss.  517;  Bradley  v.  Bradley, 
160  Mass.  258;  Poor  v.  Poor.  8  N  H.  307,  29 
Am.  D^-c.  664;  Kimball  :.  Kimball,  13  N.  H. 
222;  Seaver  Seaver,  2  Sw.  &  Tr.  665.  Sec 
conlrci,  Hope  v.  Hope,  I  Sw.  &  Tr.  94. 

3.  Delay  in  Making  Offer. —  Mallinson  v. 
Mallinson,  L.  R.  l  P.  &  D.  93;  Benkert  v. 
Benkert,  32  Cal.  467;  Fishli  v.  Fishli,  2  Lilt. 
(Ky.)  342;  Cargill  z/.  Cargill,  i  Sw.  &  Tr.  235; 
Basing  v.  Basing,  3  Sw.  &  Tr.  516;  Murray  v. 
McLauchlan,  i  Scotch  Ses.  Cas.  (2d  scr.)  294; 
Muir  ;•.  Muir,  6  Scotch  Ses.  Cas.  (4th  ser.) 
1353;  Winchcombe  v.  Winchcombc,  8  Scotch 
Ses.  Cas.  (4th  ser.)  726. 

Request  Not  Necessary  When  Separation  Caused 
by  Cruelty.  —  ,\  separation  was  cavised  by  the 
husband's  cruelly.  He  wrote  to  his  wife  re- 
questing her  to  return,  but  the  wife  made  no 
reply.  It  was  held  that  she  was  entitled  to  a 
divorce  for  desertion  although  she  had  refused 
reconciliation.  Smith  v.  Smith,  55  N.  J.  Eq. 
222. 

4.  Separation  by  Consent.  —  Buckmaster  v. 
Buckmastcr,  L.  R.  i  P.  it  D.  713;  Townsend 
V.  Townsend,  i  Sw.  &  Tr.  231;  Sccor  v.  Secor, 
I  MacArthur  (D.  C.)  630;  Jones  v.  Jones,  13 
Ala.  145;  Mastcrson  v.  Mastcrson,  (Ky.  i8g8) 
46  S.  W.  Rep.  20;  Cooper  w  Cooper,  17  Mich. 
205,  97  Am.  Dec.  182;  Hosmcr  v.  Hosmcr,  53 
Minn.  502;  Gilmer  v.  Gilmer,  37  Mo.  App. 
672:  De  Witt  V.  De  Witt,  (N.  J.  1896)  36  All. 
Rep.  20;  Adams  7.  Adams,  (Supreme  Ct.)  20 
N.  Y.  Supp.  765;  Smith  f.  Smith,  3  Phila.  (Pa.) 
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desertion  must  continue  against  the  desire  of  the  complainant  and  without  his 
consent  or  acquiescence.' 

Willingness  to  Receive  Deserter.  —  It  is  held  by  some  authorities  that  the  deserted 
party  is  not  entitled  to  a  divorce  unless  he  or  she  was  at  all  times  during  the 


489;  Ingersoll  v.  Ingcrsoll,  49  Pa.  St.  249,  88 
Am.  Dec.  5(X);  McGowen  v.  McGowen,  52 
Tex.  657. 

A  divorce  for  desertion  will  be  denied  the  hus- 
band where  the  parties  entered  into  an  agree- 
niL-nt  of  Separation  after  the  wife  had  deserted 
and  the  liusband  has  made  no  attempts  to  in- 
duce the  wife  to  return.  Moores  7:.  Moores, 
16  N.  J.  Eq.  275. 

.K  divorce  for  desertion  will  not  be  granted 
where  the  parties  agree  to  divide  their  prop- 
erty and  to  live  apart.  Secor  v.  Secor,  I  Mac- 
.\rthur  (D.  C.)  630;  Van  Voorhees  v.  Van 
Voorhees,  Wright  (Ohio)  636. 

.'\fter  the  wife  has  deserted,  a  mere  provision 
for  her  support  or  a  division  of  property  for 
the  same  purpose  or  to  avoid  a  suit  for  main- 
tenance will  not  be  conclusive  evidence  that 
the  husband  agreed  to  the  separation.  In 
such  case  a  divorce  for  desertion  will  be 
granted  to  him  if  he  has  not  in  fact  consented 
to  live  in  separation.  Parker  v.  Parker,  28 
111.  App.  22;  Stoffer  v.  Stoffer,  50  Mich.  491; 
Nichols  V.  Nichols,  (Ky.  1889)  11  S.  W.  Rep. 
286. 

Where  the  wife  returned  to  her  father's 
house,  and  the  husband  met  her  afterwards 
and  consulted  her  upon  "  a  basis  for  living 
and  consorting  as  husband  and  wife,"  a  de- 
cree was  denied  on  the  ground  that  such  con- 
duct showed  consent.  Rudd  v.  Rudd,  33 
Mich.  loi. 

A  consent  to  the  separation  will  be  inferred 
where  the  parties  have  entered  into  articles  of 
separation.  Cock  v.  Cock,  3  Sw.  &  Tr.  514; 
Crabb  v.  Crabb,  L.  R.  i  P.  &  D.  601;  Anquez 
V.  Anquez,  L.  R.  I  P.  &  D.  176;  Parkinson  v. 
Parkinson,  L.  R.  2  P.  &  D.  25;  Buckmaster  v. 
Buckmaster,  L.  R.  i  P.  &  D.  713;  Nott 
V.  Nott,  L.  R.  I  P.  &  D.  251. 

But  the  effect  of  a  deed  of  separation  may 
be  changed  by  subsequent  conduct  of  the  par- 
ties showing  an  intent  to  desert.  Beauclerk 
V.  Beauclerk,  (1895)  Prob.  220. 

1.  Reed  v.  Reed,  62  Ark.  61 1;  Taylor  v. 
Taylor,  28  N.  J.  Eq.  207;  Jennings  v.  Jen- 
nings, 13  N.  J.  Eq.  38;  Cook  V.  Cook,  13  N.  J. 
Eq.  263;  Moores  v.  Moores,  16  N.  J.  Eq.  275; 
Meldowney  v.  Meldowney,  27  N.  J.  Eq.  328; 
Sergent  v.  Sergent,  33  N.  J.  Eq.  204;  Schanck 
'J.  Schanck,  33  N.  J.  Eq.  363;  Ferrari  v.  Fer- 
rari, (N.  J.  1891)  22  Atl.  Rep.  261;  Bradley  v. 
Bradley,  160  Mass.  258;  Mansfield  v.  Mans- 
field, Wright  (Ohio)  284;  Hesler  v.  Hesler. 
Wright  (Ohio)  210;  Frarell  v.  Frarell,  Wright 
(Ohio)  455;  Adams  v.  Adams,  (Supreme  Ct.)20 
N.  Y.  Snpp.  765;  Ingersoll  v.  Ingersoll,  49  Pa. 
St.  249,  88  Am.  Dec.  500;  Smith  v.  Smith,  3 
Phila.  (Pa.)  489;  Gilmer  v.  Gilmer,  37  Mo. 
App.  67'2;  Davis  v.  Davis,  60  Mo.  App.  545; 
Stokes  V.  Stokes,  i  Mo.  320;  McGowen  v.  Mc- 
Gowen, 52  Tex.  657. 

A  husband  who  had  written  to  his  wife  at 
various  times  during  twenty  years  to  come 
and  reside  with  him  in  a  distant  state  was  de- 
nied a  divorce  because  it  did  not  appear  that 


he  had  made  such  request  a  short  time  before 
suit  or  that  she  had  refused  at  such  time. 
Grossman  v.  Grossman,  33  Ala.  486.  And  see 
Chambers  v.  Chambers,  (Pa.  Com.  PI.  1897) 
20  Pa.  Co.  Ct.  Rep.  41. 

Assent  to  Separation, —  Where  the  deserted 
party  is  satisfied  to  live  in  separation,  and 
makes  no  overtures  for  reconciliation,  a  divorce 
will  be  denied.  Rose  v.  Rose,  50  Mich.  92; 
Gilmer  v.  Gilmer,  37  Mo.  App.  672;  Droege  v. 
Droege,  55  Mo.  App.  481. 

Where  a  husband  permits  his  wife  to  engage 
in  business  in  another  state  without  objection, 
and  there  is  no  evidence  that  he  requested  her 
to  return,  he  will  be  denied  a  divorce  for  de- 
sertion.   Beller  v.  Beller,  50  Mich.  49. 

A  divorce  will  be  denied  where  the  separa- 
tion was  caused  by  a  quarrel  and  both  parties 
are  anxious  to  procure  a  divorce,  it  appearing 
that  no  efforts  towards  reconciliation  were 
made  by  either  party.  Cox  v.  Cox,  35  Mich. 
461. 

When  a  husband,  after  a  disagreement  with 
his  wife,  makes  no  objection  when  she  declares 
she  will  not  live  with  him,  assents  to  her 
going  where  she  chooses,  and  furnishes  her 
money  without  requiring  her  to  return,  he  is 
presumed  to  assent  to  the  separation  although 
he  has  asked  her  to  return.  Goldbeck  i*.  Gold- 
beck,  18  N.  J.  Eq.  42.  But  compare  Northway 
V.  Northway,  (Mich.  1898)  74  N.  W.  Rep.  211. 

Assent  to  the  separation  will  be  presumed 
unless  the  complainant  has  requested  the  de- 
serter to  return.  Smithson  v.  Smithson,  18  D. 
C.  227;  Chipchase  v,  Chipchase,  48  N.  J.  Eq. 
549,  affirmed  49  N.  J.  Eq.  594;  Broom  v. 
Broom,  47  N.  J.  Eq.  215,  affirmed  49  N.  J.  Eq. 
347;  Olcott  V.  Olcott,  (N.  J.  1893)  26  Atl.  Rep. 
469;  Herold  v.  Herold,  47  N.  J.  Eq.  210,  and 
cases  cited. 

Where  the  deserted  party  refuses  all 
attempts  at  reconciliation  and  declares  an  in- 
tention never  to  resume  cohabitation,  a  divorce 
will  be  denied,  as  the  separation  is  not  against 
the  will  of  the  complainant.  Lynch  v.  Lynch, 
33  Md.  328. 

Where  the  wife  causes  a  separation  by 
threatening  to  leave  unless  the  husband  de- 
parts, and  after  the  separation  makes  no  efifort 
to  induce  him  to  return,  she  will  be  held  to 
have  consented  to  the  separation.  Hosmer  v. 
Hosmer,  53  Minn.  502;  Kestler  v.  Kestler,  31 
N.  J.  Eq.  197. 

A  wife  is  not  entitled  to  a  divorce  for  deser- 
tion where  the  husband  agrees  to  send  for  her 
as  soon  as  he  can  maintain  her,  but  fails  to 
send  for  her,  if  she  has  not  objected  to  the 
separation  and  requested  that  he  return.  Cos- 
till  V.  Costill,  47  N.  J.  Eq.  346. 

A  husband  is  held  to  acquiesce  in  a  separa- 
tion where  he  consents  to  a  separation,  and  a 
division  of  the  furniture,  moves  his  portion 
away  first,  and  makes  but  one  request  for  his 
wife  to  return,  and  never  objects  to  her 
absence.  Payne  v.  Payne,  (N.  J.  189).)  28  .\\\. 
Rep.  449. 
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separation  willing  to  receive  the  deserter,  if  such  a  request  was  made.*  But 
the  weight  of  authority  is  that  the  unwillingness  to  receive  the  deserter  is  not 
material  where  it  is  not  disclosed  to  the  deserter  or  manifested  in  any  way  so 
as  to  constitute  a  consent  to  the  separation.* 

(2)  Misconduct  of  Plaintiff — Party  in  Fault.  —  The  plaintiff  is  not  entitled  to 
a  divorce  where  the  separation  was  caused  by  his  or  her  misconduct.**  In  such 
case  the  plaintiff  is  precluded  although  the  misconduct  is  not  of  such  degree 
as  to  constitute  a  cause  for  divorce.^    The  plaintiff  is  also  precluded  by  con- 


1.  Willingness  to  Accept  Offer.  —  Lane  v.  Bur- 
sha,  50  La.  Ann.  291. 

In  Grant  v.  Grant,  36  N.  J.  Eq.  502,  the  hus- 
band wrote  to  the  wife  seeking  a  reconcilia- 
tion, but  received  an  answer  positively 
declining  all  overtures  and  requesting  that  no 
more  letters  be  written.  The  husband  testified 
that  after  receiving  this  letter  from  his  wife  he 
"  did  not  care  anything  about  her  coming 
back."  It  was  held  that  he  was  not  entitled 
to  a  divorce,  although  it  did  not  appear  that  the 
wife  was  aware  of  his  changed  attitude 
towards  her. 

In  Wright  v.  Wright,  80  Mich.  572,  the  wife 
left  without  apparent  cause,  and  the  husband 
made  no  attempt  to  secure  a  separation.  At 
the  trial  he  was  asked  by  the  court  if  he  sup- 
posed his  wife  would  return  with  him  if  he 
should  go  to  a  distant  state  for  her.  He  an- 
swered in  the  affirmative,  but  that  it  would  be 
a  good  while  before  he  would  go.  It  was  held 
that  he  was  not  entitled  to  a  divorce,  because 
such  answer  disclosed  an  unwillingness  to  re- 
ceive his  wife,  and  because  he  had  made  no 
attempt  to  effect  a  reconciliation. 

2.  Unwillingness  Not  Known  to  the  Party  De- 
serting.—  In  Monteath  v.  Monteath,  51  111. 
App.  126,  the  wife,  in  answer  to  a  question  by 
the  court,  admitted  that  if  her  husband  had 
provided  a  home  and  requested  her  to  live  with 
him  before  she  was  entitled  to  a  divorce,  she 
would  have  refused.  Thereupon  the  court 
declined  to  hear  further  testimony  and  dis- 
missed her  bill.  On  appeal  the  court  said: 
"  The  question  involved  in  such  a  case  as  this 
is  not  what  was  the  state  of  feeling  of  the  wife 
loward  her  husband  during  the  period  of  de- 
sertion, but  what  has  the  husband  done  which 
constitutes,  under  the  statute,  a  wilful  deser- 
tion, without  any  reasonable  cause,  for  the 
period  of  two  years.  There  was  in  this  case 
nothing  tending  to  show  that  the  desertion  was 
with  her  consent  or  by  arrangement,  or  that  the 
husband  had  absented  himself  with  an  intention 
10  return,  or  with  any  intent  other  than  that 
shown  by  his  acts.  Under  such  circum- 
stances, how  she  may  have,  during  the  statu- 
tory two  years  or  thereafter,  felt  toward  him, 
is  immaterial.  What  she  might  have  done 
had  he  returned  is  entirely  conjectural.  She 
may  now  be  entirely  mistaken  as  to  what  she 
would  have  done  under  such  circumstances. 
No  person  knows  what  he  would  have  done 
under  conriitions  in  which  he  was  never 
placed." 

In  Winchcombc  v.  Winchcombe,  8  Scotch 
Scs.  Cas.  (4th  scr.)  726,  the  wife  admitted  at 
the  trial  that  she  was  not  then  willing  to  live 
with  her  husband.  Such  question  was  hclrl 
improper.  "  If  I  had  allowed  it,"  said  the 
court,  "  I  think  the  discreet  answer  would 


have  been,  '  If  I  had  been  asked  i  would  have 
taken  time  to  consider  my  answer.'  " 

In  Ford  v.  Ford,  143  Mass.  578,  it  was  held 
that  a  husband  was  entitled  to  a  divorce  al- 
though he  admitted  at  the  trial  that  he  was 
not  willing  to  receive  his  wife  after  he  learned 
of  her  infidelitj'.  It  was  said:  "  If  he  re- 
mains silent  until  he  files  his  libel,  his  silence 
does  not  take  away  his  right  to  a  decree. 
Conduct  which  in  itself  is  proper  cannot  be 
made  improper  by  inquiring  what  he  would 
have  done  in  an  event  which  did  not  happen. 
The  mode  of  testing  that  was  for  the  wife  to 
offer  to  return." 

Unwillingness  Due  to  Sufficient  Cause.  —  \  nd 
it  has  been  held  that  the  mere  fact  that  the 
deserted  wife,  for  sufficient  reasons,  for  which 
her  deserting  husband  is  responsible,  does  not 
desire  his  return,  is  no  bar  to  her  action  for 
divorce  on  the  ground  of  desertion.  Sargent 
V.  Sargent,  36  N.  J.  Eq.  644,  reversing  Sergent 
V.  Sergent,  33  N.  J.  Eq.  204.  It  was  so  held  in 
a  case  where  the  deserted  wife's  unwillingness 
to  live  with  her  husband  was  the  result  of  her 
husband's  misconduct,  involving  cruel  treat- 
ment of  her.  Smith  v.  Smith,  (N.  J.  iS97>  37 
Atl.  Rep.  49. 

3.  The  Party  Who  Has  Provoked  a  Separation 
by  Cruel  Treatment  is  not  entitled  to  a  decree  of 
divorce.  Marker  v.  Marker,  11  N.  J.  Eq.  256; 
Meldowney  v.  Meldowney,  27  N.  J.  Eq.  328; 
Rittenhouse  v.  Rittenhouse,  29  N.  J.  Eq.  274: 
Watkinson  v.  Watkinson,  12  B.  Mon.  (Ky.) 
210;  Pidge  V.  Pidge,  3  Met.  (Mass.)  257;  Kikel 
V.  Kikel,  25  Neb.  256;  Simon  v.  Simon,  15 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  515. 

A  wife  provoked  a  quarrel  leading  to  vio- 
lence by  her  husband,  after  which  she  left 
him.  It  was  held  that  she  was  not  entitled  to 
a  divorce,  as  the  separation  was  caused  by  her 
misconduct.    Carter      Carter,  62  III.  439. 

The  plaintiff  is  not  precluded  from  divorce 
where  his  violence  towards  his  wife  was 
caused  by  her  misconduct  and  wheVc  she  de- 
serted him  for  other  reasons  and  long  after  the 
violence  complained  of.  Gracff  Crraeff,  (\. 
J.  1892)  25  Atl.  Rep.  704. 

4.  Farnham  v.  Farnham.  73  111.  497;  Hardin 
V.  Hardin,  17  Ala.  250,  52  Am.  Dec.  170;  Reece 
V.  Reece,  34  N.  J.  Eq.  32;  Watts  7'.  Watts,  160 
Mass.  464,  39  Am.  St.  Reji.  509;  Owen  v. 
Owen,  48  Mo.  App.  208;  Schoen  v.  Schoen,  48 
111.  App.  382.  But  sec  coiilra.  Grove's  Appeal, 
37  Pa.  St.  447;  Detrick's  Appeals,  117  Pa.  St. 
452;  Klopfer's  Appeal,  i  Mona.  (Pa.)  Si; 
Clark  V.  Clark,  2  Chest.  Co.  Rep.  (Pa.)  38; 
Hubbard  v.  Hubbard,  8  Pa.  Co.  Ct.  Rep. 
189;  Martin  v.  Martin,  33  W.  Va.  695;  Boyce 
V.  Boyce,  23  N.  J.  Eq.  337. 

"  The  conduct  of  a  husband  towards  his 
wife  may  be  such  as  would  warrant  her  in 
X'olunic 
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duct  showing-  acquiescence  in  the  separation.* 

(3)  luvohintarj  Absettce. — There  is  no  desertion  where  the  separation 
is  involuntary,  as  where  the  defendant  is  detained  by  sickness,*  business,* 


leaving  liiiii,  although  it  would  not  entitle  her 
10  a  divorce."  Gillin  waters  v.  Gillin waters,  28 
Mo.  61. 

In  a  quarrel  the  husband  used  violent  and 
abusive  language,  and  the  wife  left  the  house. 
It  was  held  that  the  husband  was  not  entitled 
10  a  divorce  for  such  separation,  as  he  had 
caused  it.  Nor  was  the  wife  entitled  to  a  di- 
vorce for  desertion,  as  his  misconduct  causing 
the  separation  did  not  amount  to  cruelty  or 
any  cause  for  divorce.  Dwyer  v.  Dwyer,  16 
Mo.  App.  422. 

In  Lyster  v.  Lyster,  in  Mass.  327,  it  was 
said  that  the  great  weight  of  American  author- 
ity was  "  that  ill  treatment  or  misconduct  of 
the  husband,  of  such  a  degree  or  under  such 
circumstances  as  not  to  amount  to  cruelty  for 
which  the  wife  would  be  entitled  to  sue  for  a 
divorce  against  him,  might  yet  justify  her  in 
leaving  his  house,  and  prevent  his  obtaining  a 
divorce  for  her  desertion  if  she  did  so." 
Citing  Pidge  v.  Pidge,  3  Met.  (Mass.)  261; 
Burlen  v.  Shannon,  3  Gray  (Mass.)3gi;  Bailey 
71.  Bailey,  97  Mass.  379;  People  7j.  Mercein,  8 
Paige  (N.  Y.)  68;  Laing  v.  Laing,  21  N.  J.  Eq. 
250;  Poor  V.  Poor,  8  N.  H.  307,  29  Am.  Dec. 
664;  Gillinwaters  v.  Gillinwaters,  28  Mo.  60; 
Hardin  v.  Hardin,  17  Ala.  250,  52  Am.  Dec.  170. 

A  divorce  was  refused  a  husband  where  the 
separation  was  caused  by  unkind  treatment 
and  habits  of  intoxication,  and  the  husband 
was  the  party  in  fault.  The  court  held  that 
"  misconduct  of  the  husband  not  amounting 
to  a  cause  of  divorce,  and  which  affords  no 
reason  why,  upon  his  undertaking  [in  a  suit 
for  restitution  of  conjugal  rights]  to  conduct 
himself  properly  for  the  future,  the  marital 
relation  should  not  be  fully  re-established  by 
judicial  decree,  may  yet,  when  he  makes  no 
offer  to  amend  his  course,  but  seeks  for  a 
judicial  separation  for  his  wife's  breach  of 
duty,  well  be  considered  as  qualifying  her 
offense,  and  his  right  to  rely  upon  it  as  a 
cause  for  dissolving  the  marriage  relation 
in  whole  or  in  part."  Lyster  v.  Lyster,  in 
Mass.  327. 

A  husband  refused  to  provide  an  assistant 
for  his  wife,  to  care  for  him  during  epileptic 
fits  to  which  he  was  subject,  and  which  the  wife 
was  assured  before  their  marriage  had  been 
cured.  The  wife  left  him  on  account  of  aver- 
sion and  fear  of  further  attacks.  It  was  held 
that  he  was  not  the  innocent  or  injured  party, 
and  was  not  entitled  to  a  divorce,  although  his 
misconduct  did  not  constitute  a  cause  for  di- 
vorce in  favor  of  the  wife.  Neff  v.  Neff,  20 
Mo.  App.  182. 

In  Mackenzie  v.  Mackenzie,  (1895)  App.  390, 
it  was  held  that  a  plaintiff  would  be  precluded 
by  his  misconduct  causing  a  separation  al- 
though it  did  not  amount  to  a  cause  for  di- 
vorce. "  It  is  not  a  notion  strange  to  our  law 
that  the  court  should  refuse  its  aid  to  one  who 
does  not  come  into  it  with  clean  hands;  and, 
when  the  question  arises  for  decision,  I  think 
it  may  well  be  considered  whether  the  court 
would  be  bound  to  entertain  an  action  and 
grant  relief  at  the  suit  of  one  whose  miscon- 


duct, though  falling  short  of  a  matrimonial 
offense,  has  been  the  primary  cause  of  the 
difficulty,  and  has  led  to  the  refusal  to 
adhere." 

But  a  mere  quarrel  at  the  time  of  the  wife's 
desertion  is  no  justification.  Whelan  v. 
Whelan,  (Pa.  1897)  38  Atl.  Rep.  625. 

1.  Acquiescence  in  the  Separation.  —  Cornish 
V.  Cornish,  23  N.  J.  Eq.  208;  Hardie  v  Har- 
die,  162  Pa.  St.  227;  Simpson  v.  Simpson,  31 
Mo.  24;  Meldowney  v.  Meldowney,  27  N.  J. 
Eq.  328. 

The  Failure  to  Make  Overtures  Towards  a 
Reconciliation  is,  if  unexplained,  evidence  that 
the  plaintiff  desired  the  separation  to  continue 
or  acquiesced  in  it.  Dwyer  z.  Dwyer,  16  Mo. 
App.  422;  Thorpe  v.  Thorpe,  g  R.  I.  57;  Brad- 
ley V.  Bradley,  160  Mass.  258;  Herold  v.  Her- 
old,  47  N.  J.  Eq.  210;  Broom  v.  Broom,  47  N. 
J.  Eq.  215;  Bovvlby  v.  Bowlby,  25  N.  J.  Eq. 
406;  Taylor  v.  Taylor,  28  N.  J.  Eq.  207;  Olcott 
V.  Olcott,  (N.  J.  1893)  26  Atl.  Rep.  469;  Payne 
V.  Payne,  (N.  }.  1894)  28  Atl.  Rep.  449;  Gold- 
stein V.  Goldstein,  (N.  J.  1893)  26  Atl.  Rep. 
862. 

2.  Absence  on  Account  of  Sickness.  —  A  hus- 
band is  not  guilty  of  "wilful  and  malicious 
desertion  and  absence  from  the  habitation  of 
the  other  without  a  reasonable  cause,"  w-here 
it  appears  that  he  was  taken  from  his  home 
and  cared  for  by  relatives  while  sick,  and  that 
he  was  unable  to  return  during  the  period  of 
two  years  and  was  unable  to  support  his  fam- 
ily.   Neely  v.  Neely,  131  Pa.  St.  552. 

Where  the  wife's  absence  is  due  to  sickness, 
and  for  that  reason  she  declined  the  husband's 
request  to  return,  and  the  wife  on  recovery 
did  not  offer  to  return,  she  is  not  entitled  to  a 
divorce  for  desertion.  It  was  her  duty  to  offer 
to  return  when  she  had  recovered.  Keech 
Keech,  L.  R.  i  P.  &  D.  641. 

A  wife  is  guilty  of  desertion  where  she 
leaves  against  her  husband's  wishes,  and 
takes  away  her  household  effects,  although 
the  husband  objected  and  told  her  that  he 
would  consider  her  separation  a  ground  for 
divorce.  The  fact  that  she  left  to  care  for  a 
son,  by  a  former  marriage,  during  his  sickness, 
will  not  excuse  her  absence.  Raster?'.  K  aster, 
43  Mo.  App.  115. 

3.  Absence  on  Business.  —  The  absence  of  a 
husband  while  employed  as  a  mariner  or 
sailor,  and  his  failure  to  support  his  wife,  are 
not  desertion.    Ex  p.  Aldridge,  i  Sw.  &  Tr.  88. 

In  Williams  v.  Williams,  3  Sw.  &  Tr.  547, 
it  was  held  that  where  both  husband  and  w  ife 
were  employed  as  domestic  servants  at  differ- 
ent places,  and  the  husband  visited  her  from 
time  to  time,  and  he  refused  to  engage  in 
business  or  to  live  with  her  on  account  of  his 
poverty,  he  was  not  guilty  of  desertion.  In 
defining  the  degree  of  neglect  which  would 
constitute  desertion  the  court  said:  "  But 
thus  far,  at  least,  the  court  may  go,  and  it  is 
enough  for  the  decision  of  this  case;  so  long 
as  the  husband  treats  his  wife  as  a  wife  by 
maintaining  such  degree  and  manner  of  inter- 
course as  might  naturally  be  expected  from  a 
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insanity,*  or  is  imprisoned  for  crime.* 

(4)  Separation  Pending  Suit. — A  separation  is  justifiable  where  it  is  pro- 
tracted by  the  pendency  of  a  suit  for  divorce,^  or  annulment  of  marriage,**  or 
by  criminal  proceedings  instigated  by  the  plaintiff.** 

(5)  Separation  by  Decree  — Decree  for  Separation  or  for  Alimony  or  Support.  • —  Where 
the  wife  has  obtained  a  decree  of  separation  or  for  alimony  or  support,  the  hus- 
band cannot  complain  of  her  absence  as  a  desertion  on  her  part.** 

3.  Separation  Protracted  by  Divorce  Suit.  — 

Doyle  V.  Doyle,  26  Mo.  545;  Salorgne  v.  Sa- 
lorgne,  6  Mo.  App.  603;  Sullivan  v.  Sullivan, 
2  Add.  Eccl.  2qg;  Clowes  v.  Clowes,  g  Jur. 
356;  Marsh  v.  Marsh,  14  N.  J.  Eq.  315. 

A  wife  having  filed  a  petition  for  divorce  is 
justified  in  separating  from  her  husband,  but 
she  is  not  entitled  to  an  order  restraining  him 
from  entering  the  house,  there  being  a  dispute 
between  them  as  to  the  ownership  of  the 
home.  Chapman  v.  Chapman,  25  N.  J.  Eq. 
394- 

A  husband  cannot  maintain  a  suit  for  deser- 
tion where  there  is  pending  a  suit  for  divorce 
on  the  ground  of  adultery  commenced  by  him 
before  the  statutory  period  of  desertion  was 
complete.    Ford  v.  Ford,  143  Mass.  577. 

A  party  cannot  maintain  a  suit  for  divorce 
on  the  ground  of  desertion  where,  before  the 
period  of  desertion  was  complete,  such  party 
commenced  a  suit  for  divorce  on  other  grounds 
and  such  suit  is  undetermined  at  the  time  of 
the  trial.  Chipchase  v.  Chipchase,  48  N.  J. 
Eq.  549. 

But  in  Wagner  ?■.  Wagner,  39  Minn.  394,  it 
was  held  that  if  a  wife  was  guilty  of  desertion 
for  unjustifiable  reasons,  and  such  desertioH 
continued  for  the  same  reasons  and  not  on  ac- 
count of  the  husband's  suit  for  adultery  com- 
menced before  the  period  of  desertion  was 
complete,  the  pendency  of  the  suit  would  not 
interrupt  the  period  of  desertion. 

A  wife  is  entitled  to  a  divorce  for  desertion 
on  her  cross  petition  filed  after  the  period  of 
desertion  was  complete,  although  all  of  such 
period  extended  from  the  time  the  husband 
filed  his  petition.  Neddo  v.  Neddo,  56  Kan. 
507- 

The  fact  that  a  suit  for  divorce  is  pending  is 
not  a  bar  to  a  criminal  proceeding  for  the 
abandonment  of  a  wife  unless  it  further  ap- 
pears that  such  separation  was  justifiable. 
State  V.  Gun/lcr,  52  Mo.  172. 

Suit  by  Defendant  in  Good  Faith.  —  A  wife  in 
good  faith  prosecuted  a  suit  for  divorce  on  the 
ground  of  cruelty,  which  was  finally  dismissed 
on  appeal.  The  husband  then  brought  suit 
for  desertion  alleging  her  absence  during  her 
suit  as  desertion.  It  was  held  that  such  ab- 
sence did  not  constitute  a  wilful  desertion. 
Palmer  v.  Palmer,  36  Fla.  3S5. 

4.  Separation  Fending  Annulment  Suit.  —  The 
pendency  of  a  suit  to  annul  a  marri.igc  will 
justify  the  absence  of  the  defendant.  Sullivan 
V.  Sullivan,  2  Add.  Eccl.  299;  Clowes  v. 
Clowes,  ()  lur.  356. 

5.  Separation  iPending  Criminal  Proceedings.  — 
A  husband  who  has  charged  his  wife  with  the 
crime  of  attempting  to  poison  him,  cannot, 
after  her  acquittal,  complain  of  her  absence 
pending  the  trial  of  such  indictment.  Porritt 
71.  Porritt,  iS  Mirh.  420. 

6.  Decree  of  Separation.  —  A  living  apart  while 
a  valid  decree  of  separation  is  in  force  is  not 
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husband  of  his  calling  and  means,  he  cannot 
be  said  to  have  deserted  her." 

Where  the  husband  induced  the  wife  to  join 
in  a  conveyance  of  their  homestead,  and  left 
the  state  to  conceal  his  residence  and  avoid 
her,  the  fact  that  he  was  detained  on  business 
is  not  a  defense  in  an  action  for  separate 
maintenance.  See  Razor  v.  Razor,  42  111. 
App.  504. 

A  divorce  for  desertion  will  not  be  granted 
the  wife  where  the  husband  leaves  to  obtain 
employment  in  another  city,  the  parties  con- 
tinuing to  keep  up  a  friendly  correspondence, 
and  it  appearing  that  he  was  unable  to  support 
her,  and  that  she  had  requested  him  not  to  send 
her  money  unless  he  could  spare  it.  Bruner 
7/.  Bruner,  70  Md.  X05.  See  Embley  v.  Emb- 
ley,  (N.  J.  1897)  37  Atl.  Rep.  46. 

1.  Insanity.  —  Douglass  v.  Douglass,  31 
Iowa  421;  Pile  v.  Pile,  94  Ky.  308;  Storrs  v. 
Storrs.  (N.  H.  1894)  34  Atl.  Rep.  672. 

2.  Absence  During  Imprisonment.  —  Where  a 
husband  deserts  his  wife  and  elopes  with  an- 
other woman,  his  intent  to  desert  is  presumed 
to  continue  although  he  is  convicted  of  living 
in  adultery  and  was  in  prison  a  portion  of  the 
time.    Drew  v.  Drew,  13  Prob.  Div.  97. 

The  fact  that  the  husband  committed  a 
crime  for  which  which  he  is  convicted  and  im- 
prisoned is  not  alone  suflicient  evidence  of  an 
intent  to  desert  or  that  such  intent  continued 
during  the  imprisonment.  Porritt  v.  Porritt, 
18  Mich.  420;  Sharman  v.  Sharman,  18  Tex. 
521. 

But  where  the  husband  had  committed  a 
crime  for  which  he  was  imprisoned  for  life,  it 
was  held  that  the  wife  was  entitled  to  a  di- 
vorce for  abandonment.  Davis  v.  Davis,  (Ky. 
1897)  43  S.  W.  Rep.  168. 

In  case  the  husband  during  imprisonment 
corresponded  with  his  wife  and  made  attempts 
to  induce  her  to  return  when  released  an  in- 
tent to  desert  will  not  be  presumed.  Town- 
send  V.  Townsend,  L.  R.  3  P,  &  D.  129. 

Where  the  husband  was  imprisoned  at  vari- 
ous times  and  made  no  attempts,  while  re- 
leased, to  induce  his  wife  to  return,  she  is 
entitled  to  divorce  for  desertion.  Hews  v. 
Hews,  7  Gray  (Mass.)  279;  Apthorpe  v.  Ap- 
thorpe,  29  L.  J.  Mat.  Cas.  27. 

A  husband  drove  his  wife  from  home  by 
various  acts  of  extreme  cruelty  and  followed 
her  to  her  father's  home  where  he  shot  her. 
He  was  convicted  and  imprisoned  for  this 
offense.  He  wrote  to  his  wife  during  his  term 
and  on  release  he  endeavored  to  find  her  and 
to  induce  her  to  return.  It  was  held  that  the 
desertion  was  not  "  wilful,  continued,  or  obsti- 
nate," and  the  wife  was  not  entitled  to  a 
divorce.    Wolf  r/.  Wolf,  38  N.  j.  Eq.  128. 

The  time  during  which  a  husband  is  impris- 
oned for  crime  must  not  be  included  in  esti- 
mating the  statutory  period  of  desertion. 
Hyland  v.  Hyland,  55  N.  J.  Eq.  35. 
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/.  Evidence.  —  In  order  to  establish  a  prima  facie  case  the  plaintiff  must 
prove  that  the  separation  occurred  without  just  cause,*  that  the  defendant 
intended  to  desert,*  and  that  the  separation  continued  against  the  will  of  the 
plaintiff.^  Mere  proof  that  the  defendant  was  absent  for  the  statutory  period 
is  not  sufficient.  There  must  be  proof  of  the  circumstances  at  the  time  of  the 
desertion  in  order  that  the  court  may  determine  the  cause  for  the  separation 
and  the  defendant's  intent.*  The  general  conduct  of  both  parties  both  before 
and  after  the  time  of  the  separation  is  admissible.'    If  it  appears  that  the 


desertion.  Kyle  v.  Kyle,  52  N.  J.  Eq.  710; 
Weld  V.  Weld,  27  Minn.  330. 

A  wife  after  obtaining  a  valid  decree  of 
separation  in  New  York  voluntarily  returned 
to  her  husband  who  resided  in  New  Jersey. 
She  then  left  her  husband  on  account  of  his 
cruelty.  It  was  held  that  the  decree  of  separa- 
tion was  not  annulled  by  cohabitation  and 
reconciliation,  and  that  the  wife  was  not  guilty 
of  desertion  while  the  decree  remained  in 
force.  Jones  v.  Jones,  (N.  J.  1894)  29  Atl. 
Rep.  502. 

A  decree  of  separate  maintenance  finding 
that  the  wife  is  living  separate  and  apart  from 
her  husband  is  a  bar  to  a  suit  by  the  husband 
for  divorce  for  desertion.  Miller  v.  Miller, 
150  Mass.  III. 

Arrest  and  Sentence  for  Desertion.  —  A  sentence 
against  the  husband  in  a  criminal  proceeding 
against  him  for  desertion  of  the  wife  is  a  bar 
to  his  subsequent  suit  for  desertion  on  her 
part,  as  she  is  justified  in  receiving  his  sup- 
port while  living  apart  by  such  sentence. 
Vanleer  v.  Vanleer,  13  Pa.  St.  211;  Schotte  v. 
Schotte,  8  W.  N.  C.  (Pa.)  236. 

But  in  such  case  if  the  wife  refuses  for  the 
period  of  two  years  the  repeated  requests  of 
her  husband  to  return  and  cohabit  with  him 
she  is  guilty  of  desertion,  although  the  hus- 
band has  paid  the  sums  ordered  by  the  court 
in  the  proceedings  for  his  desertion.  Bander's 
Appeal,  115  Pa.  St.  480.  See  also  Bealor  v. 
Hahn,  117  Pa.  St.  169;  Van  Dyke  v.  Van  Dyke, 
135  Pa.  St.  459. 

1.  Allen  V.  Allen,  84  Ala.  367;  Carter  v. 
Carter,  62  111.  439. 

2.  Intent  to  Desert.  —  Rudd  v.  Rudd,  33 
Mich.  loi. 

A  husband  found  employment  in  a  distant 
state  and  for  a  time  corresponded  with  his 
wife.  For  twelve  years  the  wife  had  been 
unable  to  hear  from  him  or  obtain  any  informa- 
tion concerning  him.  It  was  held  that  there 
was  no  evidence  of  his  intent  to  desert,  and 
that  there  was  from  such  evidence  a  presump- 
tion that  the  defendant  was  dead.  Bodwell  v. 
Bodwell,  113  Mass.  314. 

Presumption  of  Intent  to  Desert.  —  In  Morri- 
son V.  Morrison,  20  Cal.  431,  no  circumstances 
as  to  the  cause  of  the  separation  were  proved, 
but  it  appeared  that  the  defendant  left  the 
country  and  had  not  supported  his  wife.  It 
was  held  that  the  plaintiff  was  entitled  to  a 
divorce,  as  the  intent  to  desert  would  be  in- 
ferred from  an  abandonment  without  apparent 
cause.  "  The  plaintiff  is  not  required  to  show 
negatively  that  no  cause  existed,  for  none  ap- 
pearing, the  law  will  not  presume  one.  The 
presumption  is  that  there  was  none,  and  that 
the  defendant  intended  the  consequences  re- 
sulting from  his  acts." 

Where  the  intent  to  desert  is  shown  at  the 


time  of  the  desertion  such  intent  will  be  pre- 
sumed to  continue  during  the  period  of  deser- 
tion. Hall  V.  Hall,  4  Allen  (Mass.)  39; 
Prather  v.  Prather,  26  Kan.  273;  Burk  v. 
Burk,  21  W.  Va.  445. 

Where  it  appeared  that  the  wife  left  intend- 
ing to  return,  such  intent  will  be  presumed  to- 
continue  unless  there  is  evidence  to  the  con- 
trary. McCormick  v.  McCormick,  19  Wis. 
172. 

3.  Rose  V.  Rose,  50  Mich.  92;  Rudd  v.  Rudd, 
33  Mich.  loi;  Cooper  v.  Cooper,  17  Mich.  205, 
97  Am.  Dec.  182;  Northway  v.  Northway, 
(Mich.  1898)  74  N.  W.  Rep.  211 ;  Thrope  v. 
Thrope,  9  R.  I.  57;  Sergent  v.  Sergent,  33  N. 
J.  Eq.  204;  Taylor  v.  Taylor,  28  N.  J.  Eq.  207; 
Herold  v.  Herold,  47  N.  J.  Eq.  210;  Jennings 
V.  Jennings,  13  N.  J.  Eq.  38;  Cornish  i^.  Corn- 
ish, 23  N.  J.  Eq.  20S;  flankinson  v.  Hankin- 
son,  33  N.  J.  Eq.  66;   Olcott  v.  Olcott,  (N.  J. 

1893)  26  Atl.  Rep.  469;  Payne  v.  Payne,  (N.  J. 

1894)  28  Atl.  Rep.  449;  Broom  v.  Broom,  49  N. 
J.  Eq.  347. 

4.  Proof  of  Circumstances  at  Time  of  Desertion. 

—  Rogers  v.  Rogers,  18  N.  J.  Eq.  445;  Smith  v. 
Smith,  12  N.  H.  80;  Scott  v.  Scott,  Wright 
(Ohio)  470. 

It  must  be  established  not  only  that  separa- 
tion was  against  the  will  of  the  complainant 
but  that  it  was  without  sufficient  cause. 
Kimball  v.  Kimball,  13  N.  H.  22. 

There  must  be  evidence  as  to  the  cause  of 
the  separation  or  of  the  circumstances  under 
which  the  defendant  left.  Jennings  v.  Jen- 
nings, 13  N.  J.  Eq.  38. 

Witnesses  will  not  be  allowed  to  testify  that 
the  defendant"  deserted  "  the  plaintiff.  They 
must  relate  the  circumstances.  Leaning  v. 
Leaning,  25  N.  J.  Eq.  241;  Rogers  v.  Rogers, 
18  N.  J.  Eq.  445. 

A  divorce  will  not  be  granted  where  it 
appears  that  the  parties  separated  and  had  not 
cohabited  for  two  years,  and  the  wife  had  de- 
clared that  she  did  not  intend  to  live  with  the 
husband,  and  there  is  no  proof  of  the  circum- 
stances of  the  separation.  It  must  appear  that 
one  party  abandoned  the  other  without  reason- 
able cause.    McCoy  v.  McCoy,  3  Ind.  555. 

5.  General  Conduct  of  Parties  Before  and  After 
Separation.  —  Meldovvnev  v.  Meldowney,  27 
N.  J.  Eq.  328;  Wright  v.  Wright,  80  Mich.  572; 
Reed  v.  Reed,  Wright  (Ohio)  224;  Warner  v. 
Warner,  54  Mich.  492;  Rathbun  v.  Rathbun, 
76  Mich.  462;  Brinkerhoff  v.  BrinkerhofT,  29 
N.  J.  Eq.  132;  Guembell  v.  Guembell,  Wright 
(Ohio)  226. 

The  Declarations  of  the  Parties  at  the  time  of 
the  separation  are  admissible  where  they  are 
part  of  res  gestx.  McGowen  v.  McGowen, 
52  Tex.  657;  Cattison  v.  Cattison,  22  Pa.  St. 
275;  Bealor  v.  Hahn,  117  Pa.  St.  169;  Fulton 
V.  Fulton,  36  Miss.  517. 
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failure  or  Neglect  to  Support. 


defendant  at  the  time  of  leaving  intended  to  return,  such  intention  is  presumed 
to  continue  until  the  contrary  is  established.* 

4.  Voluntary  Separation  —  Not  Desertion  — A  Distinct  Cause  for  Divorce.  —  A  volun- 
tary separation  of  the  parties  is  not  a  cause  for  divorce  unless  made  a  distinct 
cause  for  divorce  by  statute,*  as  such  separation  does  not  constitute  desertion.^ 

Must  Be  Voluntary  and  for  Statutory  Period.  —  This  cause  for  divorce  has  two 
requirements,  first,  that  the  parties  should  live  entirely  separate  for  the  statu- 
tory period;  second,  that  such  separation  should  be  mutually  voluntary.^ 

5.  Uniting  with  Shakers  or  Similar  Sect.  —  The  termination  of  the  relation 
of  husband  and  wife  which  follows  the  teachings  of  the  Shakers  and  similar 
religious  sects  forbidding  marital  intercourse  is  a  cause  for  divorce  in  a  few 
states.* 

6.  Absent  and  Not  Heard  Of.  —  This  cause  for  divorce  is  similar  to  desertion. 
It  requires  proof  that  the  defendant  has  been  absent  and  not  heard  of  during 
the  statutory  period. * 

7.  Abandonment  and  Neglect  to  Provide.  —  This  cause  for  divorce  requires 
proof  of  both  a  desertion  without  justifiable  cause  and  a  failure  to  support 
although  having  sufficient  ability  to  do  so.' 

8.  Failure  or  Neglect  to  Support  —  Period  of  Neglect.  —  The  statutes  usually  pro- 
vide that  a  failure  or  neglect  of  the  husband  or  his  "gross,  wanton,  and  cruel" 
refusal  or  neglect  to  provide  a  suitable  maintenance  for  the  wife  for  a  certain 


1.  In  McCormick  v.  McCormick,  iq  Wis. 
172,  it  appeared  that  the  wife  left  because  she 
oijjected  to  certain  membcisof  the  family,  and 
because  the  husband  had  been  wanting  in 
sympathy  and  kindness,  and  that  she  intended 
to  return  when  these  difficulties  were  removed. 
It  was  held  that  an  intent  to  desert  would  not 
be  inferred  from  her  continued  absence. 

2.  Voluntary  Separation.  —  Under  section  2356 
of  the  Revised  Statutes  of  IVisconsiit,  provid- 
ing that  a  divorce  may  be  granted  "  whenever 
the  husband  and  wife  shall  have  voluntarily 
lived  entirely  separate  for  the  space  of  five 
years  immediately  preceding  the  commence- 
ment of  the  action,"  a  husband  is  entitled  to  a 
divorce  where  the  parties  separated  by  agree- 
ment, although  it  does  not  appear  that  the 
parties  intended  that  the  separation  should  be 
final  or  for  life,  and  the  husband  offered  to  re- 
sume cohabitation  and  the  wife  refused  such 
offer.    Thompson  v.  Thompson.  53  Wis.  153. 

This  act  is  applicable  to  separations  which 
occurred  before  the  act  was  passed  and  which 
have  continued  for  five  years.  Cole  7\  Cole, 
27  Wis.  531. 

Where  the  husband  remains  absent  for  five 
years,  makes  no  provision  for  his  wife  and 
family  although  he  is  able  to  do  so,  and  makes 
no  effort  to  return  or  to  induce  his  family  to 
reside  with  him,  the  presumption  is  that  the 
separation  is  voluntary  on  his  part,  and  the 
wife  is  entitled  to  a  divorce.  Phillips  v.  Phil- 
lips, 22  Wis.  256. 

Living  Apart  for  Five  Years.  —  Under  the  di- 
vorce statute  of  Kiiiiiiik-y  either  party  may 
obtain  a  divorce  where  they  have  Ijeen  living 
apart  for  five  consecutive  years  next  before  the 
application. 

3.  See  supra.  J)i:urti<m. 

This  cause  for  divorce  is  distinct  from  deser- 
tion as  an  involuntary  separation.  "  This 
law,"  it  was  said,  "  establishes  a  new  ground 
of  divorce,  and  is  based  upon  the  principle  that 
where  husband  and  wife  have  voluntarily  lived 
entirely  separate  for  a  period  of  five  years,  the 
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interest  of  society  and  public  morality,  as  well 
as  the  good  of  the  parties  themselves,  will  be 
best  promoted  by  a  dissolution  of  the  marriage 
relation."    Cole      Cole,  27  Wis.  531. 

4.  Thompson  v.  Thompson,  53  Wis.  153; 
Phillips  V.  Phillips,  22  Wis.  256;  Cole  v.  Cole, 
27  Wis.  531. 

5.  It  is  a  cause  for  divorce  in  A'c'iv  Hamp- 
shire for  either  party  to  unite  with  any  sect  or 
society  which  requires  a  renunciation  of  the 
marital  relation. 

The  fact  that  the  plaintiff  was  once  a  mem- 
ber of  such  a  society  will  not  bar  him  from  di- 
vorce where  he  has  withdrawn  and  his  wife 
refuses  to  do  so  or  to  cohabit  with  him.  Pitts 
V.  Fitts,  46  N.  H.  184;  Dyer  v.  Dyer.  5  N.  H. 
271. 

6.  Trubee  v.  Trubee,  41  Conn.  36. 

It  is  not  sufficient  to  show  that  the  defendant 
has  not  been  heard  from,  where  the  statute  re- 
quires proof  that  the  defendant  "  has  not  been 
heard  of."     Fellows  r  .  Fellows,  8  N.  II.  160. 

See  supra.  I)L-sertioii. 

7.  Abandonment  and  Refusal  or  Neglect  to  Pro- 
vide.—  Under  a  statute  permitting  a  divorce 
from  bed  and  board  forever  on  account  of  the 
"  abandonment  of  the  wife  by  her  husband, 
and  his  refusal  or  neglect  to  provide  for  her," 
a  decree  will  not  be  granted  where  the  referee 
finds  that  the  husband  has  refused  and  neg- 
lected 10  support  his  wife,  but  has  not 
abandoned  her.  Atvvater  71.  Atwater,  S3  Barb. 
(N.  v.)  621. 

Both  abandonment  and  neglect  to  provide 
must  be  established.  Hooper  v.  Hooper,  ig 
Mo-  355;  Ahrenfeldt  v.  Ahrenfeldt,  Hoffm. 
Ch.  (N.  Y.)  47. 

If  the  husband  after  <lcscrtion  continues  to 
reside  in  ihc  same  town  a  divorce  will  be  re- 
fused. The  wife  is  not  thereby  left  deslitule, 
as  she  can  procure  necessaries  on  his  credit. 
"  The  statute  intended  such  an  absence  as  to 
leave  the  wife  without  the  means  of  compelling 
the  husband  to  provide  for  her  support." 
Cram      Cram,  ON.  II.  87. 
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period,  varying  from  one  to  three  years,  shall  be  a  cause  for  divorce. '  Where 
the  statute  is  silent  as  to  the  period  it  need  not  continue  as  long  as  the  period 
of  desertion,*  as  this  is  a  distinct  cause  for  divorce.^ 

Ability  of  Husbaod.  —  It  must  appear  that  the  husband  had  the  ability  to  sup- 
port during  the  period  of  neglect  complained  of.'*  This  ability  may  consist  of 
money  or  credit  or  of  the  ability  or  capacity  to  earn  money.'  The  statutory 
term  "pecuniary  ability"  requires  proof  of  property,  not  merely  capacity  to 
earn  wages.'' 

Wife  Supporting  Herself.  —  The  fact  that  the  neglect  of  the  husband  has  forced 
the  wile  to  support  herself  and  that  she  has  the  ability  to  support  herself  is 
not  a  defense  in  favor  of  the  husband.'' 

Inadequate  Provision  for  Support.  —  The  failure  to  support  must  be  of  a  serious 
nature  if  not  a  total  neglect.**  Merely  providing  scanty  provisions  and  cloth- 
ing while  the  parties  are  living  together  is  not  such  refusal  or  neglect  to  pro- 
vide as  to  constitute  this  cause  for  divorce,®  unless  the  statute  requires  a 
support  "suitable  to  her  condition." 

Neglect  During  Separation.  —  If  the  neglect  to  provide  occurs  while  the  wife  is 
living  apart  from  her  husband  without  reasonable  cause  she  is  not  entitled  to  a 
divorce,'*  as  the  husband  is  not  bound  to  support  his  wife  under  such  circum- 
stances.*"-* But  if  she  has  a  reasonable  cause  for  the  separation  or  a  cause  for 
divorce,  the  neglect  is  a  cause  for  divorce.** 

Involuntary  Neglect  —  Insanity.  —  The  husband's  insanity  excuses  him  from  the 
duty  to  provide,  and  his  failure  in  such  case  is  not  a  cause  for  divorce. *■* 

Neglect  During  Imprisonment.  —  A  divorce  will  be  refused  if  the  neglect  or  in- 
ability arises  from  the  husband's  imprisonment  for  crime.*** 


1.  Neglect  or  Failure  of  Husband  to  Support 
Wife — Statutory  Periods. — -In  Calijornia,  Colo- 
rado, North  Dakota,  South  Dakota,  and  Nevada 
the  statutes  require  a  period  of  one  year. 

In  Idaho  and  Indiana  two  years  are  a  suffi- 
cient period. 

In  Delaware  tht  statute  requires  three  years. 

2.  Morse  v.  Morse,  (Dist.  Ct.)  3  Ohio  N.  P. 
310. 

A  failure  to  provide  for  three  months  was 
held  sufficient  under  the  peculiar  facts  in  Var- 
ney  v.  Varney,  58  Wis.  19. 

3.  Mandigo  v.  Mandigo,  15  Vt.  786. 

4.  Ability  of  Husband.  —  Harteau  z/.  Harteau, 
14  Pick.  (Mass.)  181,  25  Am.  Dec.  372;  Fellows 
V.  Fellows,  8  N.  H.  160;  Dashback  v.  Dash- 
back,  62  Mich.  322. 

5.  State  V.  Witham,  70  Wis.  473;  Davis  v. 
Davis,  37  N.  H.  igt.  See  contra,  F.  v.  F.,  i 
N.  H.  198. 

6.  The  Statutory  Term  "Sufficient  Pecuniary 
Ability  "  includes  the  husband's  means  in  prop- 
erty, not  his  capacity  for  acquiring  such  means 
by  labor.  Farnsworth  v.  Farnsworth,  58  Vt. 
555.  Later  this  term  was  declared  by  statute 
to  mean  "  sufficient  ability  to  provide  suitable 
maintenance  for  a  wife,  whether  derived  from 
the  income  of  property,  personal  labor,  or  any 
other  source."    Jewett  v.  Jewrett,  61  Vt.  370. 

7.  Wife  Self-Supporting.  —  See  facts  alleged  in 
Weishaupt  v.  Weishaupt,  27  Wis.  621,  and 
Keeler  v.  Keeler,  24  Wis.  522. 

Where  the  earnings  of  the  wife  were  suffi- 
cient to  support  her,  and  did  support  her,  the 
refusal  of  the  husband  to  support  was  held  not 
sufficient  cause  for  divorce,  as  her  earnings  be- 
longed to  both,  and  if  sufficient  for  her  support 
there  was  no  basis  for  a  decree.  Washburn  v. 
Washburn,  9  Cal.  475;  Rycraft  v.  Rycraft,  42 
Cal.  444. 
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8.  Inadequate  Provision  for  Wife's  Support.  — 

Hooper  v.  Hooper,  19  Mo.  355;  Hurlburt  v. 
Hurlburt,  14  Vt.  561;  Faller  v.  Faller,  10  Neb. 
144. 

Habits  of  frugality  continued  after  marriage 
do  not  constitute  a  failure  to  support  although 
the  husband's  means  justify  larger  expendi- 
tures.   Runkle  v.  Runkle,  96  Mich.  493. 

9.  A  husband  is  not  guilty  01  "  refusal  or 
neglect  to  provide  "  where  he  fails  to  make 
such  provision  as  he  should  have  made,  but 
requires  his  wife  to  live  with  him  in  a  log 
house  without  necessary  furniture,  clothing,  or 
suitable  provisions.  Johnson  v.  Johnson,  4 
Wis.  135. 

10.  See  Delaware  Rev.  Code,  1893. 

The  California  Code  defines  "  wilful  neg- 
lect "  as  "  the  neglect  of  the  husband  to  pro- 
vide for  his  wife  the  common  necessaries  of 
life,  he  having  the  ability  to  do  so." 

11.  Offer  to  Support  if  Wife  Will  Return.— 
Where  the  wife  refuses  to  live  with  the  hus- 
band on  his  request,  and  he  is  not  guilty  of  a 
cause  for  divorce,  the  neglect  to  provide  is  not 
a  cause  for  divorce.  Gourlay  v.  Gourlay,  16 
R.  I.  705;  Page  V.  Page,  51  Mich.  88. 

12.  Randall  t.  Randall,  37  Mich.  563. 

13.  Brown  v.  Brown,  22  Mich.  242. 

14.  Husband's  Insanity. — The  statute  does  not 
require  a  divorce  in  all  cases  where  the  hus- 
band fails  to  provide  for  his  wife,  and  does  not 
apply  where  the  inability  to  provide  arises 
from  mental  or  physical  disease.  Baker  v. 
Baker,  82  Ind.  146. 

15.  Husband's  Imprisonment. — Caswell  v.  Cas- 
well, 66  Vt.  242. 

The  fact  that  such  inability  arises  through 
his  own  fault  does  not  make  the  neglect  a 
cause  for  divorce.    No  estoppel  can  be  applied 
against  a  respondent  in  proving  a  cause  for 
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9.  Gross,  Wanton,  and  Cruel  Neglect  —  Element  of  Cruelty.  —  Where  the  statute 
permits  a  divorce  for  failure  to  support  when  the  refusal  or  neglect  is  "gross, 
wanton,  and  cruel,"  there  must  be  proof  of  cruelty  to  the  wife  in  connection 
with  the  failure  or  neglect  to  support,  such  as  abusive  treatment  and  driving 
the  wife  away.*  Under  such  statute  mere  desertion  and  neglect  to  provide, 
without  circumstances  showing  cruelty,  is  insufficient  to  justify  a  divorce.* 

10,  Gross  Neglect  of  Duty.  —  This  cause  is  similar  to  a  failure  to  support,  but 
includes  other  violations  of  marital  duty.^  A  mere  separation  or  desertion 
is  not  sufficient.*  The  neglect  must  be  of  a  greater  degree,  but  need  not  con- 
tinue for  the  same  period  as  desertion.' 

11,  Divorce  Obtained  in  Another  State,  —  In  a  few  states  it  is  a  cause  for 
divorce  that  the  husband  or  wife  has  obtained  a  divorce  in  another  state.® 
While  a  divorce  obtained  in  another  state  upon  constructive  service  may  dis- 
solve the  marriage  it  is  not  a  bar  to  a  subsequent  proceeding  by  the  nonresi- 
dent defendant  to  recover  alimony  or  adjust  property  rights,' 

12.  Cruelty  —  a.  Definitions,  —  At  the  common  Law  cruelty  was  a  cause  for  a 
decree  of  separation.  Our  divorce  statutes  making  cruelty  a  cause  for  either 
a  limited  or  an  absolute  divorce  are  to  be  interpreted  with  reference  to  the  com- 
mon law.*    This  is  a  most  difficult  task,  since  there  was  no  direct  or  accurate 


divorce.  Hammond  v.  Hammond,  15  R.  I.  40, 
2  Am.  St.  Rep.  867. 

1.  Gross,  Wanton,  and  Cruel  Neglect.  —  A  wife 
is  entitled  to  a  divorce  for  gross,  cruel,  and 
wanton  neglect  to  provide,  where  the  husband 
during  the  year  they  lived  together  neglected 
to  furnish  any  means  of  support  except  two 
dollars  and  fifty  cents,  and  was  guilty  of  a 
course  of  cruel  treatment  culminating  in  driv- 
ing the  wife  and  her  children  by  a  former  hus- 
band from  his  house  and  telling  her  he  would 
live  with  her  no  longer.  Whitacre  v.  Whit- 
acre,  64  Mich.  232. 

Where  a  husband  drives  his  wife  away,  com- 
psls  her  to  search  for  employment  in  the 
neighborhood  and  to  support  herself  by  manual 
labor,  fails  to  answer  her  letters,  refuses  her 
offer  of  reconciliation,  and  on  her  return  re- 
fuses her  hand  and  orders  her  to  leave,  the  re- 
fusal to  support  is  "  gross,  cruel,  and  wanton," 
within  the  meaning  of  the  statute.  Lillie  v. 
Lillie.  65  Vt.  109. 

2.  Mere  Desertion.  —  Mere  desertion  is  not 
sufficient,  as  that  is  a  distinct  cause  for  divorce 
and  must  continue  for  a  longer  period.  Man- 
digo  V.  Mandigo,  15  Vt.  786;  Jennings  v.  Jen- 
nings, 16  Vt.  607. 

A  husband  deserted  his  wife  and  children, 
leaving  the  wife  to  support  herself  and  children 
for  fifteen  years.  She  never  asked  for  any  sup- 
port, but  relied  upon  her  own  earnings  and 
had  never  suffered  from  want.  The  court  hold 
such  facts  insufficient,  saying;  "  It  may  be  that 
under  some  circumstances  a  sudden  and  con- 
tinued refusal  to  provide  the  necessaries  of  life 
to  a  wife,  who  is  left  thereby,  with  her  chil- 
dren, to  her  own  earnings,  would  be  regarded, 
within  the  meaning  of  the  statute,  as  '  gross  or 
wanton  and  cruel,'  as  where,  from  tlie  previ- 
ous habits  or  mode  of  life,  or  state  of  health, 
or  incapacity  to  labor  from  any  cause,  such 
conduct  would  cause  injury  to  health,  or  dan- 
ger of  such  injury,  or  reasonable  apprehension 
thereof.  In  the  case  at  bar  it  was  simple  neg- 
lect, with  no  circumstances  of  aggravation." 
Pcabody  v.  Peabody,  104  Mass.  195.  Followed 
in  Holt  V.  Molt,  117  Mass.  202. 


3.  Gross  Neglect  of  Duty.  —  A  wife  is  guilty  of 
a  gross  neglect  of  duty  where  she  persuades  an 
old  and  feeble-minded  husband  to  convey  his 
property  to  her  and  endeavors  to  get  rid  of  him 
by  falsely  charging  him  with  insanity.  Oster- 
hout  V.  Osterhout,  30  Kan.  746. 

A  divorce  will  be  granted  for  this  cause 
where  the  wife  uses  violence  towards  her  hus- 
band and  children  and  destroys  the  furniture 
while  enraged.    Page  on  Divorce,  171. 

Where  the  wife  has  deserted  the  husband, 
she  is  not  entitled  to  a  divorce  for  his  gross 
neglect  of  duty.  Thorp  v.  Thorp,  Wright 
(Ohio)  763, 

4.  A  Mere  Separation  Without  Justifiable  Cause 

is  not  a  gross  neglect  of  duty  where  not  accom- 
panied with  indignity,  cruelty,  or  insult.  Smith 
V.  Smith,  22  Kan.  699. 

5.  In  Ohio  the  period  of  gross  neglect  need 
not  continue  for  three  years  although  that 
period  of  time  is  required  in  cases  of  desertion. 
Morse  v.  Morse,  (Dist.  Ct.)  3  Ohio  N.  P.  310; 
Schwartz  v.  Schwartz.  (Ohio  Com.  PI.  1897)  6 
Ohio  Dec.  525.     But  see  Page  on  Divorce  170. 

A  refusal  of  the  wife  to  cohabit  with  her  hus- 
band during  a  period  of  five  years  is  a  gross 
neglect  of  duty,  and  probably  a  much  shorter 
time  would  be  sufficient.  Leach  v.  Leach,  46 
Kan.  724 

6.  Obtaining  Divorce  in  Another  State.  —  See 

the  statutes  of  Michi^^an,  Ohio,  and  J'lorida. 

7.  Cox  V.  Cox,  19  Ohio  St.  502,  2  Am.  Rep. 
415;  Wright  V.  Wright,  24  Mich.  180;  Van  In- 
wagen  v.  Van  Inwagen,  86  Mich.  333. 

In  the  absence  of  such  statute  relief  may  be 
obtained  as  to  alimony  and  property  rights 
although  one  party  has  obtained  a  divorce  on 
constructive  service  in  another  state.  Cook  v. 
Conk,  56  Wis.  195,  43  Am.  Rep.  706;  Thurston 
V.  Thurston,  58  Minn.  279. 

8.  Cruelty  —  Alahoma.  —  Hughes  v.  Hughes, 
44  Ala.  698;  Moyler  v.  Moyler,  11  Ala.  620. 

California.  —  Morris  v.  Morris,  14  Cal.  76, 
73  Am.  Dec.  615. 

I'loriila.  —  Palmer  v.  Palmer,  26  Fla.  215. 
Gi'ort^ia.  —  Odom  v.  Odt)m,  36  Ga.  2S6. 
Illinois.  —  Fritts  v.  Fritts,  36  III.  App.  31; 
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Sharp  V.  Sharp,  i6  III.  App.  348;  Vignos  v. 
Vignos,  15  111.  186. 

loiva.  —  Beebe  v.  Beebe,  10  Iowa  133,  Cole 
V.  Cole,  23  Iowa  433;  Knight  v.  Knight,  31 
Iowa  451. 

Louisiana.  — Scott  v.  Scott,  27  La.  Ann.  594. 

Maryland.  —  Hawkins  v.  Hawkins,  65  Md. 
104;  Harding  v.  Harding,  22  Md.  337. 

Alassachusetts.  —  Bailey  v.  Bailey,  97  Mass. 
373;  Peabody  v.  Peabody,  104  Mass.  195; 
Southwick  V.  Southwick,  97  Mass.  327,  93  Am. 
Dec.  95;  Cowles  v.  Cowles,  112  Mass.  298. 

Mic/iigan.  —  Cooper  v.  Cooper,  17  Mich.  205, 
97  Am.  Dec.  182. 

Nebraska.  —  Gleason  v.  Gleason,  16  Neb.  15. 

Neitj  York.  —  Kennedy  v.  Kennedy,  73  N. 
Y.  369. 

Pennsylvania.  —  Butler  v.  Butler,  I  Pars.  Eq. 
Cas.  (Pa.)  329;  Richards  v.  Richards,  i  Grant's 
Cas.  (Pa.)  389;  Gordon  v.  Gordon,  48  Pa.  St. 
226;  May  V.  May,  62  Pa.  St.  210;  Jones  v. 
Jones,  66  Pa.  St.  494. 


Shell  V.  Shell,  2  Sneed  (Tenn.) 

V.   Latham,  30  Gratt. 


Latham 


definition  of  cruelty  given  by  the  ecclesiastical  courts.  Owing  to  the  nature 
o[  the  subject  the  courts  have  declined  to  define  cruelty  affirmatively.' 

The  Definition  Given  by  Sir  William  Scott,  afterwards  Lord  Stowell,  in  Evans  V. 
Evans,  is  the  most  celebrated,  although  it  is  a  mere  negative  description  of 
w  hat  does  not  constitute  cruelty.*  This  appears  to.be  the  leading  case  on  the 
subject  of  cruelty,  and  the  entire  definition  is  given  in  the  note,  together  with  a 
citation  of  the  cases  in  which  portions  of  this  case  have  been  quoted  and 
approved.* 

grave  and  weighty,  and  such  as  show  an  abso- 
lute impossibility  that  the  duties  of  the  mar- 
ried life  can  be  discharged.  \_Cited  and 
apprSvcd  in  Hughes  Hughes,  19  Ala.  307; 
Palmer  v.  Palmer,  26  Fla.  215;  Sharp  v.  Sharp, 
16  111.  App.  348;  Cole  V.  Cole,  23  Iowa  433; 
Scott  V.  Scott,  27  La.  Ann.  594;  Childs  v. 
Childs,  49  Md.  509;  Hawkins  v.  Hawkins,  65 
Md.  104;  Cooper  v.  Cooper,  17  Mich.  205,  97 
Am.  Dec.  182;  Close  v.  Close,  25  N.  J.  Eq. 
526;  Mason  v.  Mason,  i  Edw.  Ch.  (N.  Y.)  278; 
Breinig  v.  Meitzler,  23  Pa.  St.  156;  Latham  v. 
Latham,  30  Gratt.  (Va.)  307;  Harratt  v.  Har- 
ratt,  7  N.  H.  196,  26  Am.  Dec.  730.] 

"  In  a  state  of  personal  danger  no  duties  can 
be  discharged;  for  the  duty  of  self-preserva- 
tion must  take  place  before  the  duties  of  mar- 
riage \(:iti'd  and  approved  in  Beebe  v.  Beebe, 
ID  Iowa  133;  Johnson  v.  Johnson,  4  Wis.  135], 
which  are  secondary  both  in  commencement 
and  in  obligation;  but  what  falls  short  of  this 
is  with  great  caution  to  be  admitted.  The  rule 
oi per  qiiod consortium  amittitnr  is  but  an  inade- 
quate test;  for  it  still  remains  to  be  inquired 
what  conduct  ought  to  produce  that  effect, 
whether  the  consortium  is  reasonably  lost,  and 
whether  the  party  quitting  ha^;  not  too  hastily 
abandoned  the  consortium .  What  merely 
wounds  the  mental  feelings  is  in  few  cases  to 
be  admitted,  where  not  accompanied  with 
bodily  injury,  either  actual  or  menaced. 

"  Mere  austerity  of  temper,  petulance  of 
manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodily 
harm,  do  not  amount  to  legal  cruelty.  {^Cited 
and  approved  \n  Moyler  7>.  Moyler,  11  Ala.  620; 
Hughes  V.  Hughes,  44  Ala.  698;  Palmer  v. 
Palmer,  26  Fla.  215;  Vignos  v.  Vignos,  15  III. 
186;  Fritts  V.  Fritts,  36  111.  App.  31;  Beebe  v. 
Beebe,  10  Iowa  133;  Knight  v.  Knight,  31 
Iowa  451;  Finley  v.  Finley,  9  Dana  (Ky.)  52, 
33  Am.  Dec.  528;  Cooper  v.  Cooper,  10  La. 
249;  Daiger  v.  Daiger,  2  Md.  Ch.  335;  Coles  v. 
Coles,  2  Md.  Ch.  341;  Harding  v.  Harding,  22 
Md.  337;  Kenley  v.  Kenley,  2  How.  (Miss.) 
751;  Gleason  v.  Gleason,  16  Neb.  15:  Voor  v. 
Poor,  8  N.  H.  307,  29  Am.  Dec.  664;  Kennedy 
V.  Kennedy,  73  N.  Y.  369;  Mason  v.  Mason,  I 
Edw.  Ch.  (N.  Y.)2t8;  Butler  z/.  Butler  i  Pars. 
Eq.  Cas.  (Pa.)  329;  Latham  v.  Latham,  30 
Gratt.  (Va.)  307.  But  such  conduct  is  cruelty 
where  it  impairs  the  plaintiff's  health  and 
threatens  bodily  injury.  Dvsart  v.  Dysart,  I 
Rob.  Eccl.  106;  Kelly  v.  Kelly,  iS  Nev.  49,  51 
Am.  Rep.  733;  Butler  v.  Butler,  i  Pars.  Eq. 
Cas.  (Pa.)  329]. 

"  They  are  high  moral  offenses  in  the  mar- 
riage state,  undoubtedly,  not  innocent  surely 
in  any  state  of  life,  but  still  they  are  not  that 
cruelty  against  which  the  law  can  relieve. 
Under  such  misconduct  of  either  of  the  par- 
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Wisco7isin.  —  Johnson  v.  Johnson,  4  Wis.  135. 

1.  Described  by  the  Effect  Rather  tban  Nature 
of  Acts.  —  Sir  John  Nicoll,  in  Westmeath  v. 
Westmeath,  2  Hag.  Eccl.  Supp.  1,4  Eng.  Eccl. 
238,  said:  "  In  respect  to  the  law,  the  question 
naturally  occurs,  what  constitutes  cruelty  in 
view  of  the  law?  It  is  difficult  and  hardly  safe, 
and  at  the  same  time  it  is  unnecessary,  to  de- 
tine  it  affirmatively  with  precision.  It  can  only 
be  described  generally,  and  rather  by  effects 
produced  than  by  acts  done." 

2.  I  Hag.  Con.  35,  4  Eng.  Eccl.  310. 

3.  Definition  in  Evans  v.  Evans.  —  In  Evans  v. 
Evans,  i  Hag.  Con.  35,  4  Eng.  Eccl.  310,  the 
wife  charged  her  husband  with  cruelty  during 
confinement  by  excluding  nurses  and  female 
relatives  from  her  room,  and  with  dragging 
her  out  of  bed  at  another  time,  excluding  air 
from  a  stateroom  on  a  vessel,  kicking  her  and 
twisting  her  limbs  until  they  could  be  extri- 
cated only  with  great  difficulty,  and  finally 
abandoning  her  without  making  a  suitable 
allowance.  None  of  these  charges  were  estab- 
lished by  the  evidence.  Before  reviewing  the 
evidence  the  court  said:  "What  is  cruelty? 
In  the  present  case  it  is  hardly  necessary  for 
me  to  define  it,  because  the  facts  here  com- 
plained of  are  such  as  fall  within  the  most  re- 
stricted definition  of  cruelty;  they  affect  not 
only  the  comfort,  but  they  affect  the  health, 
and  even  the  life  of  the  party.  I  shall,  there- 
fore, decline  the  task  of  laying  down  a  direct 
definition.  This,  however,  must  be  under- 
stood, that  it  is  the  dutv  of  courts,  and  conse- 
quently the  inclination  of  courts,  to  keep  the 
rule  extremely  strict.    The  causes  must  be 
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Other  Common-law  Definitions,  —  The  ecclesiastical  courts,  in  following  this  defi- 
nition, have  concurred  that  a  decree  of  separation  could  not  be  granted  unless 
there  was  a  reasonable  apprehension  of  physical  harm.* 

Later  Definitions.  —  Our  courts,  in  following  this  definition  of  cruelty,  have  given 
various  definitions  of  similar  purport  and  to  the  effect  that  cruelty  is  any  con- 
duct creating  an  apprehension  of  injury'  to  body  or  health.* 


ties,  for  it  may  exist  on  one  side  as  well  as  on 
the  other,  the  suffering  party  must  bear  in 
some  degree  the  consequences  of  an  inj  udicious 
connection;  must  s.ibdue  by  decent  resistance 
or  by  prudent  conciliation;  and  if  this  cannot 
be  done,  both  must  suffer  in  silence.  And  if  it 
be  complained  that  by  this  inactivity  of  the 
courts  much  injustice  may  be  suffered  and 
much  misery  produced,  the  answer  is  that 
courts  of  justice  do  not  pretend  to  furnish  cures 
for  all  the  miseries  of  human  life.  [OVi'i/  an,/ 
approved \n  Vignos  v.  Vignos,  15  111.  186;  Ken- 
nedy V.  Kennedy,  73  N.  Y.  369;  Mason  v. 
Mason,  i  Edw.  Ch.  (N.  Y.)  278;  Shell  v.  Shell, 
2  Sneed  (Tenn.)  716.] 

"  They  redress  or  punish  gross  violations  of 
duty,  but  they  go  no  further;  they  cannot 
make  men  virtuous;  and,  as  the  happiness  of 
the  world  depends  upon  its  virtue,  there  may 
be  much  unhappiness  in  it  which  human  laws 
cannot  undertake  to  remove.  Still  less  is  it 
cruelty  where  it  wounds,  not  the  natural  feel- 
ings, but  the  acquired  feelings,  arising  from 
particular  rank  and  situation ;  for  the  court  has 
no  scale  of  sensibilities  by  which  it  can  gauge 
the  quantum  of  injury  done  and  felt;  and  there- 
fore, though  the  court  will  not  absolutely  ex- 
clude considerations  of  that  sort  where  they 
are  stated  merely  as  matter  of  aggravation, 
yet  they  cannot  constitute  cruelty  where  it 
would  not  otherwise  have  existed.  Of  course, 
the  denial  of  little  indulgences  and  particular 
accommodations,  which  the  delicacy  of  the 
world  is  apt  to  number  among  its  necessities, 
is  not  cruelty.  It  may,  to  be  sure,  be  a  harsh 
thing  to  refuse  the  use  of  a  carriage  or  the  use 
of  a  servant;  it  may  in  many  cases  be  ex- 
tremely unhandsome,  extremely  disgraceful  to 
the  character  of  the  husband,  but  the  ecclesi- 
astical court  does  not  look  to  such  matters.  The 
great  ends  of  marriage  may  very  well  be  car- 
ried on  without  them;  and  if  people  will 
quarrel  about  such  matters,  and  which  they 
may  do  in  many  cases  with  a  great  deal  of 
acrimony  and  sometimes  with  much  reason, 
they  yet  must  decide  such  matters  as  well  as 
they  can  in  their  own  domestic  forum. 

"  These  are  the  negative  descriptions  of 
cruelty.  They  show  only  what  is  not  cruelty, 
and  arc  yet  perhaps  the  safest  definitions  which 
can  be  given  under  the  infinite  variety  of  pos- 
sible cases,  that  may  come  before  the  court. 
But  if  it  were  at  all  necessary  to  lay  down  an 
affirmative  rule,  I  lake  it  that  the  rule  cited  by 
Dr.  Bevcr  from  Clarke  and  the  other  books  of 
practice  is  a  good  general  outline  of  the  canon 
law,  the  law  of  this  country,  upon  this  subject. 
In  the  older  cases  of  this  sort  which  I  have  had 
an  opportunity  of  looking  into,  I  have  observed 
that  the  danger  of  life,  limb,  or  health  is 
usually  inserted  as  the  ground  upon  which  the 
cotrt  has  proceeded  to  a  separation.  \Cited 
and  approved  in  Waldron  v.  Waldron,  85  Cal. 
259;  Williams  v.  Williams,  i  Colo.  App.  281; 
Smith  V.  Smith,  40  N.  J.  Eq.  594.] 
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"  This  doctrine  has  been  repeatedly  applied 
by  the  court  in  the  cases  that  have  been  cited. 
The  court  has  never  been  driven  off  this 
ground.  It  has  been  always  jealous  of  the  in- 
convenience of  departing  from  it,  and  I  have 
heard  no  one  case  cited  in  which  the  court  has 
granted  a  divorce  without  proof  given  of  a 
reasonable  apprehension  of  bodily  hurt.  I  say 
an  apprehension,  because  assuredly  the  court 
is  not  to  wait  till  the  hurt  is  actually  done; 
but  the  apprehension  must  be  reasonable;  it 
must  not  be  an  apprehension  arising  merely 
from  an  exquisite  and  diseased  sensibility 
of  the  mind.  Petty  vexations  applied  to 
such  a  constitution  of  mind  may  certainly 
in  time  wear  out  the  animal  machine,  but 
still  they  are  not  cases  of  legal  relief; 
people  must  relieve  themselves  as  well  as  they 
can  by  prudent  resistance,  by  calling  in  the 
succors  of  religion  and  the  consolation  of 
friends;  but  the  aid  of  courts  is  not  to  be  re- 
sorted to  in  such  cases  with  any  effect." 

1.  Definitions  by  the  Ecclesiastical  Courts.  — 
"  The  definition  of  legal  cruelty  is  that  which 
may  endanger  ihe  life  or  health  of  the  party." 
Waring  v.  Waring,  2  Phillim.  132,  approved  in 
Myers  v.  Myers,  83  Va.  806. 

"  Everything  is,  in  legal  construction, 
cruelty  which  tends  to  bodily  harm,  and  in 
that  manner  renders  cohabitation  unsafe; 
wherever  there  is  a  tendency  only  to  bodily 
mischief,  it  is  a  peril  against  which  the  wife 
must  be  protected,  because  it  is  unsafe  for  her 
to  continue  in  the  discharge  of  her  conjugal 
duties."  Holden  v.  Holden,  i  Hag.  Con. 
453- 

"  I  have  observed  that  the  danger  of  life, 
limb,  or  health  is  usually  inserted  as  the 
ground  upon  which  the  court  has  proceeded  to 
a  separation,  *  *  *  and  I  have  heard  no 
one  case  cited  in  which  the  court  has  granted 
a  divorce  without  proof  given  of  a  reasonable 
apprehension  of  bodily  hurt."  Evans  v. 
Evans,  I  Hag.  Con.  35. 

"  That  there  must  be  either  actual  violence 
committed,  attended  with  danger  to  life,  limb 
or  health,  or  there  must  be  a  reasonable  ap- 
prehension of  such  violence.  This  I  appre- 
hend to  be  the  substance  of  the  doctrine  laid 
down  in  Evans  v.  Evans,  i  Hag.  Con.  35." 
Lockwood  V.  Lockwood,  2  Curt.  I''cc!.  281, 
approved  in  Moyler  v.  Moylcr,  11  Ala.  620; 
Ford  V.  Ford,  104  Mass.  198;  Ilolyoke  v.  Hol- 
yokc,  78  Me.  404;  Whispell  v.  Whispell,  4 
Barb.  (N.  Y.)2I7;  Kennedy  v.  Kennedy,  73  N. 
Y.  369;  Cline  v.  Cline,  10  Oregon  474;  Wil- 
liams V.  Williams,  i  Colo.  App.  281. 

2.  American  Definitions.  —  "Actual  personal 
violence  or  the  reasonalile  apprehension  of  it; 
or  such  a  course  of  treatment  as  endangers  her 
life  or  health  and  renders  cohabitation  un- 
safe." Butler  V.  Butler,  i  Pars.  Eq.  Cas. 
(Pa.)  329,  approved  in  Richards  7'.  Richards,  I 
Grant's  Cas.  (Pa.)  389;  Cole  -'.  Cole,  23  Iowa 
433;  Jones  v.  Jones,  66  Pa.  St.  494;  May  v. 
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Definitions  by  Text  Writers.  —  The  definitions  adduced  by  text  writers  have  not 
been  uniform,  but  agree  that  the  test  of  cruelty  is  physical  harm.* 

b.  Statutory  Terms  —  statutes  Relating  to  cruelty.  —  The  statutes  permitting 
divorce  for  cruelty  are  not  uniform,  but  where  the  term  "cruelty  "  is  used  it  is 
given  the  meaning  it  had  in  the  ecclesiastical  law.'-* 

"  Inhuman  Treatment  Endangering  Life."  —  This  statutory  term  does  not  require 
a  greater  degree  of  cruelty  than  at  common  law,  for  to  "endanger  life  "  is  but  to 
impair  the  health.-* 

Cruel  and  Abusive  Treatment.  —  This  term  would  seem  to  be  the  equivalent  of 
the  terms  "cruelty"  and  "extreme  cruelty,"*  but  it  is  construed  to  admit  of 
a  less  degree  of  severity  than  cruelty  where  both  terms  are  included  in  the 
statute  as  separate  causes  for  divorce.'* 


May,  62  Pa.  St.  210;  Gordon  Gordon,  48  Pa. 
St.  226. 

"  Legal  cruelty  may  be  defined  to  be  such 
conduct  on  the  part  of  the  husband  as  will  en- 
danger the  life,  limb,  or  health  of  the  wife,  or 
create  a  reasonable  apprehension  of  bodily 
hurt."    Odom  v.  Odom,  36  Ga.  286. 

"  Such  cruelty  as  shall  cause  injury  to  life, 
limb,  or  health,  or  create  a  danger  of  such  in- 
jury, or  a  reasonable  apprehension  of  such 
danger."  Bailey  v.  Bailey,  97  Mass.  373; 
Cowles  V.  Cowles,  112  Mass.  2q8;  Peabody  v. 
Peabody,  104  Mass.  195. 

"  Anything  that  tends  to  bodily  harm  and 
thus  renders  cohabitation  unsafe;  or,  as  ex- 
pressed in  the  older  decisions,  that  involves 
danger  of  life,  limb,  or  health."  Latham  v. 
Latham,  30  Gratt.  (Va.)  307. 

Extreme  cruelty  is  "  any  conduct  in  one  of 
the  married  parties  which  furnishes  reasonable 
apprehension  that  the  continuance  of  the  co- 
habitation would  be  attended  with  bodily  harm 
to  the  other."  Morris  v.  Morris,  14  Cal.  76, 
73  Am.  Dec.  615. 

"  Extreme  cruelty  is  the  infliction  of  griev- 
ous bodily  injury  or  grievous  mental  suffering 
«pon  the  other  by  one  party  to  the  marriage." 
Ciili fornia  Code,  §  94. 

1.  Definitions  by  Text  Writers.- — "  Legal 
cruelly  is  the  wilful  and  persistent  causing  of 
unnecessary  suffering,  whether  in  realization 
or  in  apprehension,  whether  of  body  or  of 
n*ind,  in  such  a  way  as  to  render  cohabitation 
dangerous  or  unendurable."  Stewart  on  Mar- 
riage and  Divorce,  §  263. 

Cruelty,  as  defined  by  the  ecclesiastical 
courts,  was  "  any  conduct  of  one  of  the  mar- 
ried parties  which  created  a  reasonable  appre- 
hension of  bodily  harm  to  the  other  if 
cohabitation  was  continued."  Nelson  on  Di- 
vorce and  Separation,  §  252. 

"  Any  conduct  in  one  of  the  married  parties 
which,  to  the  reasonable  apprehension  of  the 
other,  or  in  fact,  renders  cohabitation  physi- 
cally unsafe,  to  a  degree  justifying  a  with- 
drawal therefrom."  i  Bishop  on  Marriage, 
Divorce,  and  Separation,  §  1531. 

"  Such  conduct  in  one  of  the  married  parties 
as  renders  further  cohabitation  dangerous  to 
the  physical  safety  of  the  other,  or  creates  in 
the  other  such  reasonable  apprehension  of 
bodily  harm  as  naturally  interferes  with  the 
discharge  of  marital  duty."  Powelson  v. 
Powelson,  22  Cal.  359,  citing  and  approving 
I  Bishop  on  Marriage  and  Divorce  (6th  ed.), 
§717. 


2.  See  the  cases  in  the  subdivision  immedi- 
ately preceding,  approving  the  definition  of 
cruelty  in  Evans  v.  Evans,  i  Hag.  Con.  35. 

3.  Inhuman  Treatment  Endangering  Life  — 
Iowa.  —  See  construction  in  Cole  v.  Cole,  23 
Iowa  433;  Beebe  v.  Beebe,  10  Iowa  133; 
Caruthers  v.  Caruthers,  13  Iowa  266;  Knight 
V.  Knight,  31  Iowa  451;  Freerking  v.  Freerk- 
ing,  19  Iowa  34;  Maben  v.  Maben,  72  Iowa 
658;  Doolittle  V.  Doolittle,  78  Iowa  6qi;  Har- 
nett V.  Harnett,  55  Iowa  45 ;  Whaley  v.  Whaley, 
68  Iowa  647;  Sesterhen  v.  Sesterhen,  60  Iowa 
301:  Edgerton  v.  Edgerton,  79  Iowa  68;  Sack- 
rider  V.  Sackrider,  60  Iowa  397;  Douglass  v. 
Douglass,  81  Iowa  258;  Wheeler  v.  Wheeler, 
53  Iowa  511,  36  Am.  Rep.  240;  Evans  v.  Evans, 
82  Iowa  462;  Plainer  v.  Plainer,  66  Iowa  378; 
Ennis  v.  Ennis,  92  Iowa  107;  Rivers  v.  Rivers, 
60  Iowa  378;  Felton  v.  Fellon,  94  Iowa  739; 
Whaley  v.  Whaley,  68  Iowa  647. 

The  term  "  inhuman  "  is  construed  to  indi- 
cate "  an  absence  of  that  kindness  and  tender- 
ness that  belongs  to  a  human  being."  Cole 
Cole,  23  Iowa  433. 

Kentucky.  —  Where  a  husband  abandoned 
his  wife  and  lived  in  adultery,  it  was  held  that 
such  conduct  was  not  such  "  cruel,  barbarous 
and  inhuman  "  treatment  "  as  actuall)-  to  en- 
danger her  life."  "  It  is  not  such  treatment 
as  will,  in  its  consequences,  tend  to  shorten 
life  by  producing  a  settled  melancholy,  a 
continued  heartrending  anguish,  which  enters 
into  the  contemplation  of  the  statute."  Thorn- 
berry  V.  Thornberry,  2  J.  J.  Marsh.  (Ky.) 
322. 

4.  Cruel  and  Abusive  Treatment.  —  In  Massa- 
chusetts the  term  "  cruelty  "  was  held  to  denote 
personal  violence  only,  but  a  revised  statute 
permitted  a  divorce  for  "  cruel  and  abusive 
treatment."  In  Bailey  v.  Bailey,  97  Mass.  373, 
these  two  causes  for  divorce  were  construed  as 
being  equivalent,  and  to  require  at  least  "  such 
cruelly  as  shall  cause  injury  to  life,  limb,  or 
health,  or  create  a  danger  of  such  injury,  or 
a  reasonable  apprehension  of  such  danger 
upon  the  parties  continuing  to  live  together." 

5.  But  in  Lyster  7;.  Lyster,  11 1  Mass.  327, 
and  Holyoke  v.  Holyoke,  78  Me.  404,  these  two 
causes  for  divorce  were  held  to  admit  of  dif- 
ferent degrees  of  proof;  that  cruelly  denoted 
"  personal  violence,"  but  "  cruel  and  abusive 
treatment  "  included  "  any  acts  or  conduct 
which  injured  or  endangered  life,  limb,  or 
health,  or  created  reasonable  apprehension  of 
such  injury  or  danger  from  a  continuance  of 
the  cohabitation." 
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Conduct  Injuring  the  Health  or  Endangering  Reason.  —  A  statute  permitting  a  divorce 
"when  eitlicr  party  has  so  treated  the  other  as  seriously  to  injure  the  health," 
or  to  "endanger  reason,"  is  an  attempt  to  define  the  term  "cruelty"  as 
understood  and  defined  by  modern  courts.* 

c.  Personal  Violence  —  As  a  Test  of  Cruelty,  —  The  language  used  in 
Evans  v.  Evans  *  has  been  misconstrued  by  some  of  the  courts  to  require 
proof  of  actual  violence  inflicted  or  conduct  creating  a  reasonable  apprehension 
of  such  violence.*  An  early  definition  of  extreme  cruelty  as  "personal  vio- 
lence "  intentionally  inflicted,*  is  sometimes  followed.-'*    No  such  doctrine  can 


1.  New  Hampshire.  —  The  provision  is  to  be 
construed  in  view  of  the  mischief  it  sought  to 
cure.  It  was  intended  to  provide  for  a  divorce 
of  the  parties  in  cases  of  the  character  referred 
to,  where  the  conduct  complained  of  did  not 
fall  within  the  established  definition  of  extreme 
cruelty.  It  gave  by  legislation  the  relief  which 
the  English  courts,  pressed  by  the  weight  of 
the  same  considerations,  have  gone  far  to 
afford  (Paterson  v.  Paterson,  3  H.  L.  Cas. 
319;  Kelly  V.  Kelly,  L.  R.  2  P.  &  D.  31;  Myt- 
ton  V.  Mytton,  1 1  Prob.  Div.  141,  and  Bishop  on 
Mar.  and  Div.  (4th  ed.),  §  722,  n.),  and  which  the 
courts  of  some  jurisdictions,  under  like  pres- 
sure, have  afforded  by  a  more  liberal  interpre- 
tation of  the  term  "  cruelty."  Butler  v. 
Butler,  I  Pars.  Eq.  Cas.  (Pa.)  320;  Powelson 
V.  Powelson,  22  Cal.  358;  Latham  v.  Latham. 
30  Gratt.  (Va.)  307;  Cole  v.  Cole,  23  Iowa  433; 
Gholston  V.  Gholston,  31  Ga.  625;  Palmer  v. 
Palmer,  45  Mich.  150,  40  Am.  Rep.  461;  Car- 
penter V.  Carpenter,  30  Kan.  712,46  Am.  Rep. 
108;  McMahan  v.  McMahan,  g  Oregon  525; 
Kelly  V.  Kelly,  18  Nev.  49,  51  Am.  Rep.  733; 
Jcnes  V.  Jones,  60  Tex.  451. 

2.  Error  as  to  the  Doctrine  in  Evans  v.  Evans. 
—  The  portion  which  was  misconstrued  was  as 
follows:  "  I  have  obserTcd  that  the  danger  of 
life,  limb,  or  health  is  usually  inserted  as  the 
ground  upon  which  the  court  has  proceeded  to 
a  separation,  «  *  *  and  I  have  heard  no 
one  case  cited  in  which  the  court  has  granted 
a  divorce  without  proof  i^iven  if  a  reasinahlc 
apprthension  of  bodily  hurt.''  Evans  v.  Evans, 
I  Hag.  Con.  35.  It  will  be  noticed  that  the 
apprehension  is  of  bodily  harm,  not  neces- 
sarily from  personal  violence. 

Only  Violence  or  Apprehension  of  Violence  is 
Cruelty.  —  The  following  cases  hold  cruelty  to 
be  personal  violence  or  conduct  creating  an 
apprehension  of  personal  violence.  Chestnutt 
7'.  Chestnutt,  i  Spinks  196;  Cousen  v.  Cousen, 
4  Sw.  &  Tr.  165;  Kirkman  11.  Kirkman,  i  Hag. 
Con.  409;  Thornberry  v.  Thornberry,  2  J.  J. 
Marsh.  (Ky.)322;  Daiger  v.  Uai^jcr,  2  Md.  Cii. 
336;  Hawiiins  v.  Hawkins,  65  Md.  104;  Hard- 
iiig  V.  Harding,  22  Md.  337;  Cowlcs  r.  Cowles. 
112  Mass.  298;  Miller  v.  Miller,  78  N.  Car.  102; 
Stevens  v.  Stevens,  8  R.  I.  557;  Eshbach  v. 
Eshbach,  23  Pa.  St.  343. 

3.  Definition  in  Lockwood  v.  Lockwood.  —  The 
following  cases  hiivc  adopud  (he  definition 
given  in  Lockwood?-'.  LockwfiocI,  2Cuit.  Eccl. 
281 :  "  That  there  must  be  either  actual  violence 
committed,  attended  with  danger  to  life,  limbor 
health,  or  there  must  be  a  reasonable  appre- 
hension of  such  violence.  This  1  apprehend 
to  be  the  substance  of  the  rloctrine  laid  down 
in  Evans  v.  Evans,  i  Hag.  Con.  35."  Approvi-d 
in  Kennedy  v.  Kennedy,  73  N.  Y.  369;  Cline 


V.  Cline,  10  Oregon  474;  Moyler  v.  Moyler,  n 
Ala.  620:  Ford  v.  Ford,  104  Mass.  198;  Hol- 
yoke  V.  Holyoke,  78  Me.  404:  Williams  v.  Wil- 
liams, I  Colo.  App.  281.  This  definition  was 
not  approved  in  Robinson  Robinson,  66  N. 
H.  600;  Kelly      Kelly,  L.  R.  2  P.  &  D.  31. 

Other  Definitions  Requiring  Personal  Violence. 
—  "  To  amount  to  cruelty,  there  must  be  per- 
sonal violence  or  manifest  danger  of  it;  for 
unkindness,  reproachful  language  on  the  one 
side,  or  vain  and  unfounded  fear  on  the  other, 
do  not  constitute  any  case  of  cruelty  which  the 
law  can  notice."  Barlee  v.  Barlee,  i  Add. 
Eccl.  301. 

"  Where  there  is  a  strong  conviction  in  the 
mind  of  the  court  that  the  personal  safety  of 
the  wife  is  in  jeopardy,  or  where  even  it  may 
see  reasonable  ground  to  apprehend  such  con- 
sequence, it  is  its  bounden  duty  to  protect  the 
wife  from  risk  and  danger.  In  these  suits  the 
species  of  facts  most  generally  adduced  are 
first,  personal  ill  treatment,  which  is  of  differ- 
ent kinds,  such  as  blows  or  bodily  injury  of 
any  kind;  secondly,  threats  of  such  a  descrip- 
tion as  would  reasonably  excite  in  a  mind  of 
ordinary  firmness  a  fear  of  personal  injury. 
For  causes  less  stringent  than  these  the  court 
has  no  power  to  interfere  and  separate  hus- 
band and  wife.  *  *  *  Short  of  personal 
violence,  or  reasonable  apprehension  of  it, 
I  have  no  authority  to  interfere."  Neeld  v. 
Neeld,  4  Hag.  Eccl.  263.  The  language  above 
quoted  was  perhaps  intended  as  a  decision  of 
the  particular  facts  in  the  case,  and  not  as  a 
general  rulc  that  personal  violence  was  neces- 
sary in  all  cases. 

4.  Warren  v.  Warren,  3  Mass.  321. 

5.  Massachusetts  and  Maine. —  In  the  state 
first  named  the  definition  of  extreme  cruelty 
seems  to  be  unsettled.  In  some  cases  it  is 
held  that  extreme  cruelty  is  personal  violence 
intentionally  inflicted.  Hill  v.  Hill,  2  Mass. 
150;  Warren  jj.  Warren,  3  Mass.  321;  Ford  v. 
Ford,  If 4  Mass.  199;  Lystcr  ■■.  Lyster,  11 1 
Mass.  327. 

After  reviewing  the  authorities  in  the  eccle- 
siastical law  it  was  said  in  Bailey  Bailey,  97 
Mass.  373:  "  It  is  obvicus  from  these  authori- 
ties that  there  may  be  personal  violence  which 
does  not  amount  to  what  is  regarded  as 
cruelty;  and  that  there  may  be  cruelty  without 
personal  violence.  *  *  *  Upon  consideration 
of  the  whole  subject,  a  majority  of  the  court 
are  of  opinion  that  where  a  divorce  is 
sought  on  the  ground  of  cruelty,  wheilicr  it  be 
cruel  and  abusive  treatment,  or  crucltv  in  neg- 
lecting or  refusing  to  provide  suitable  main- 
tenance for  the  wife,  a  reasonable  construction 
of  the  statute  requires  that  it  shall  appear  to 
be,  at  least,  such  cruelty  as  shall  cause  injury 
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be  drawn  from  the  decisions  of  the  ecclesiastical  courts/  but  it  must  be  admitted 
that  there  was  proof  of  personal  violence  in  most  of  the  reported  cases.* 

Kule  Modified.  —  The  rule  that  there  must  be  personal  violence  or  apprehen- 
sion of  personal  violence  has  been  changed  in  some  states  by  legislative  enact- 
ment '  and  by  decisions  in  effect  overruling  the  earlier  cases.* 

Personal  Violence  Not  a  Test  of  Cruelty  —  Present  Kule.  —  At  present  the  great 
weight  of  English,'*  Scotch,^  and  American'^  authority  is  to  the  effect  that  any 


to  life,  limb,  or  health,  or  create  a  dangjer  of 
such  injury,  or  a  reasonable  apprehension  of 
such  danger  upon  the  parties  continuing  to  live 
together.  This  is  broad  enough  to  include 
mere  words  if  they  create  a  reasonable  appre- 
hension of  personal  violence,  or  tend  to  wound 
the  feelings  to  such  a  degree  as  to  aflfect  the 
health  of  the  party,  or  create  a  reasonable  ap- 
prehension that  it  may  be  affected." 

The  statutes  of  Massachusetts  and  Maine 
permit  divorce  for  "  extreme  cruelty,"  and 
also  for  "  cruel  and  abusive  treatment."  They 
are  separate  causes  for  divorce,  and  it  is  held 
that  extreme  cruelty  requires  proof  of  personal 
violence,  while  "cruel  and  abusive  treatment  " 
includes  any  conduct  endangering  the  health 
or  creating  a  reasonable  apprehension  of  in- 
jury should  cohabitation  continue.  Holyoke 
V.  Holyoke,  78  Me.  404;  Lyster  v.  Lyster,  iii 
Mass.  327.  But  this  distinction  was  not  made 
in  the  well-considered  case  of  Bailey  v.  Bailey, 
97  Mass.  373,  in  which  the  cause  alleged  was 
extreme  cruelty. 

Illinois.  —  Under  a  statute  requiring  proof 
of  "  extreme  and  repeated  cruelty,"  a  divorce 
will  not  be  granted  for  abusive  language  and 
threats  of  personal  violence  where  no  personal 
violence  has  been  inflicted.  Vignos  v.  Vignos, 
15  111.  186;  Birkby  v.  Solomons,  15  111.  120; 
Duberstein  v.  Duberstein,  171  111.  133,  revers- 
ing; 66  111.  App.  57g. 

In  Harman  v.  Harman,  16  111.  85,  the  above 
cases  are  said  to  hold  that  one  act  of  personal 
violence  is  not  sufficient,  although  coupled 
with  abusive  derogatory  language. 

Threats  to  throw  a  wife  downstairs,  gross 
neglect,  and  failure  to  provide  assistance 
during  childbirth  do  not  constitute  extreme 
and  repeated  cruelty.  Turbitt  v.  Turbitt,  21 
111.  438. 

One  act  of  violence  is  not  sufficient.  "  The 
uniform  construction  given  to  the  act  by  this 
court,  as  announced  in  a  number  of  decided 
cases,  is  that  the  cruelty  must  consist  in 
physical  violence,  and  not  in  angry  or  abusive 
epithets  or  even  profane  language."  Embree 
V.  Embree,  53  111.  394.  Approved  in  Fritz  v. 
Fritz,  138  111.  436,  32  Am.  St.  Rep.  156. 

There  must  be  bodily  harm  as  distinguished 
from  mere  mental  suffering.  Henderson  v. 
Henderson,  88  111.  248. 

There  must  be  at  least  two  acts  of  personal 
violence.  Fizette  v.  Fizette,  146  111.  328;  Fritz 
V.  Fritz,  138  111.  436,  32  Am.  St.  Rep.  156; 
Sharp  V.  Sharp,  116  111.  509;  Schipper  v.  Schip- 
per,  57  111.  App.  170. 

Alabama.  —  An  absolute  divorce  is  granted 
in  Alabama  to  the  wife  "  when  the  husband 
has  committed  actual  violence  on  her  person, 
attended  with  danger  to  life  or  health,  or  when, 
from  his  conduct,  there  is  reasonable  appre- 
hension of  such  violence."  Wood  v.  Wood,  80 
Ala.  254.    A.nd  see  Folmar  v.  Folmar,  69  Ala. 


84;  Farmer  v.  Farmer,  86  Ala.  322;  Hughes  v. 
Hughes,  19  Ala.  307. 

Mississippi,  —  Before  the  amended  code  of 
1892  wa,s  adopted  divorces  were  permitted  for 
"  habitual  cruel  and  inhuman  treatment, 
marked  by  personal  violence."  Johns  z/.  Johns, 
57  Miss.  530. 

1.  Otway  v.  Otway,  2  Phillim.  95;  Smith  v. 
Smith,  2  Phillim.  207;  Paterson  v.  Paterson,  3 
H.  L.  Cas.  308.  See  conclusion  reached  after 
review  of  cases  in  Kelly  v.  Kelly,  L.  R.  2  P. 
&  D.  31. 

2.  See  early  cases  reviewed  in  Dysart  v. 
Dysart,  i  Rob.  Eccl.  470.  See  also  extensive 
review  of  cases  in  Robinson  v.  Robinson,  66 
N.  H.  600. 

3.  In  Michigan,  Nebraska,  and  Arizona  di- 
vorces are  permitted  for  cruelty,  whether  by 
the  use  of  "  personal  violence  or  other  means." 
See  the  statutes  of  these  states;  see  also 
amendment  in  Mississippi  Code. 

4.  Bailey  v.  Bailey,  97  Mass.  373. 

5.  Misconduct  Tending  to  Impair  the  Health  Is 
Sufficient.  —  Kelly  v.  Kelly,  L.  R.  2  P.  &  D. 
31;  Mytton  V.  Mytton,  ri  Prob.  Div.  141 ; 
Bethune  v.  Bethune,  (1891)  Prob.  205;  Beau- 
clerk  V.  Beauclerk,  (1891)  Prob.  i8g;  D'Aguilar 
V.  D'Aguilar,  I  Hag.  Eccl.  773,  3  Eng.  Eccl. 
329;  Westmeath  v.  Westmeath,  2  Hag.  Eccl. 
Supp.  I,  4  Eng.  Eccl.  238;  Kirkman  v.  Kirk- 
man,  I  Hag.  Con.  409,  4  Eng.  Eccl.  438; 
Cousen  v.  Cousen,  4  Sw.  &  Tr.  164. 

A  good  illustration  of  this  rule  is  where  a 
lawyer,  by  tyrannical,  harsh,  and  irritating 
conduct,  so  misused  his  wife  that  her  mar- 
ried life  became  intolerable  and  her  health 
impaired.  There  was  no  personal  violence,  but 
he  had  shaken  his  fist  in  her  face,  saying  that 
he,  being  a  lawyer,  knew  the  law  too  well  to 
commit  actual  violence.  A  divorce  was 
granted  on  the  testimony  of  her  physician  that 
his  misconduct  impaired  her  health.  Mytton 
V.  Mytton,  11  Prob.  Div.  141. 

6.  Lord  Brougham,  in  reviewing  the  law  of 
England  and  Scotland,  said  that  any  course  of 
conduct,  whether  with  or  without  actual  vio- 
lence, was  cruelty  which  made  it  "  utterly  im- 
possible for  any  woman,  having  the  feelings 
of  a  woman,  to  live  with  her  husband."  Pat- 
erson V.  Paterson,  3  H.  L.  Cas.  308,  reviewing 
the  following  cases;  Murry  v.  Murry,  Ferg. 
Con.  184;  Colquhoun  v.  Colquhoun,  15  Mort. 
Diet.  5;  Letham  v.  Letham,  2  Shaw  &  D.  284; 
Shand  v.  Shand,  10  Shaw  k  D.  384;  Gordon  v. 
Gordon,  7  Mort.  Diet.  5902;  McClelland  v. 
Fulton,  Ferg.  Con.  185. 

Personal  violence  is  not  necessary  in  Ire- 
land.   Carpenter  v.  Carpenter,  Milward  159. 

7.  California.  —  Morris  v.  Morris,  14  Cal.  76, 
73  Am.  Dec.  615;  Powelson  v.  Powelson,  22 
Cal.  359. 

Colorado. — Sylvis  v.  Sylvis,   11  Colo.  319; 
Rosenfeld  v.  Rosenfeld,  21  Colo.  16. 
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misconduct  which  tends  to  impair  the  health  or  which  creates  an  apprehension 
of  bodily  injury  is  cruelty,  although  no  personal  violence  was  inflicted. 

Apprehension  of  Injury  Sufficient.  —  As  a  divorce  for  cruelty  is  granted  for  the 
safety  of  the  weaker  party,  and  not  as  a  punishment  for  assault  and  battery,  it 
would  seem  to  be  a  question  of  fact  whether  the  person  or  health  of  the  plain- 
tiff was  in  danger.*  Not  only  proof  of  personal  violence  but  proof  of  other 
misconduct  showing  the  malicious  character  of  the  defendant  may  be  suflRcient 
to  create  a  reasonable  apprehension  of  injury  if  cohabitation  is  continued.* 

Apprehension  Created  by  Personal  Violence.  —  What  misconduct  will  create  an  appre- 
hension of  physical  harm  is,  of  course,  a  question  of  fact,  and  no  rule  can  be 
laid  down.  Acts  of  personal  violence  are  generally  sufificient,  as  such  conduct 
shows  the  character  of  the  defendant,  but  in  some  cases  it  has  appeared  from 
other  circumstances  that  the  acts  would  not  be  repeated  and  a  divorce  was 
denied.* 

Gross  Acts  of  Violence  or  Cruelty  are  usually  sufificient,  such  as  an  attempt  to  kill  * 

Georgia.  —  Myrick  v.  Myrick,  67  Ga.  771. 

Indiana.  —  Rice  v.  Rice,  6  Ind.  105. 

Iowa.  —  Beebe  v.  Beebe,  10  Iowa  133;  Cole 
V.  Cole,  23  Iowa  435;  Knight  v.  Knight,  31 
Iowa  451;  Wheeler  v.  Wheeler,  53  Iowa  511, 
36  Am.  Rep.  240;  Harnett  v.  Harnett,  55  Iowa 
45;  Sackrider  v.  Sackrider,  60  Iowa  397;  Doo- 
little  V.  Doolittle,  78  Iowa  691. 

Kansas. — Gibbs  v.  Gibbs,  18  Kan.  419; 
Carpenter  v.  Carpenter,  30  Kan.  712,  46  .4m. 
Rep.  108. 

Kentucky.  —  Thornberry  v.  Thornberry,  2  J. 
J.  Marsh.  (Ky.)  322;  Wilson  v.  Wilson,  (Ky. 
1896)  38  S.  W.  Rep.  140. 

Massachusetts.  —  Bailey  v.  Bailey,  97  Mass. 
373-  . 

Michigan.  —  Cooper  v.  Cooper,  17  Mich.  205, 
97  Am.  Dec.  182;  Bennett  i'.  Bennett,  24  Mich. 
482;  Goodman  v.  Goodman,  26  Mich.  417; 
Palmer  v.  Palmer,  45  Mich.  151,  40  Am.  Rep. 
461;  Whitmore  <..  Whitmore,  49  Mich.  417. 

Nebraska.  —  Kelly  v.  Kelly,  18  Neb.  49,  51 
Am.  Rep.  733. 

New  Hampshire.  —  Harratt  v.  Harratt,  7  N. 
H.  196,  26  Am.  Dec.  730;  Jones  v.  Jones,  62 
N.  H.  463;  Robinson  v.  Robinson,  66  N.  H. 
60D. 

New  Jersey.  —  Graecen  Graecen,  2  N.  J. 
Eq.  459;  Cook  V.  Cook,  11  N.  J.  Eq.  195;  Close 
V.  Close,  25  N.  I.  Eq.  529;  Black  v.  Black,  30 
N.  J.  Eq.  215;  Smith  v.  Smith,  40  N.  J.  Eq. 
566. 

New  York.  —  Conklin  v.  Conklin,  17  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  20,  note;  Bikin  v. 
Bikin,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  19; 
Mason  v.  Mason,  i  Edw.  Ch.  (N.  Y.)  278; 
Kennedy  v.  Kennedy,  60  How.  Pr.  (N.  Y.  Su- 
per. Ct.)  151 ;  De  Mcli  v.  De  Mcli,  67  How.  Pr. 
(M.  Y.  Supreme  Ct.)  20;  Fowler  v.  Fowler,  19 
Civ.  Pro.  Rep.  CM.  Y.  Supreme  Ct.)  282. 

Oregon. — Smith  v.  Smith,  8  Oregon  100; 
Ryan  v.  Ryan,  30  Oregon  226. 

Pennsylvania.  —  Elmes  v.  Elmes,  9  Pa.  St. 
166;   May  V.  May,  62  Pa.  St.  206;  Butler 
Butler,  I  Pars.  Eq.  Cas.  (Pa.)  329. 

Texas.  —  Eastman  v.  Eastman,  75  Tex.  473. 

Virginia.  —  Latham  v.  Latham,  30  Gratt. 
(Va  )  307. 

Wisconsin.  —  Freeman  Freeman,  31  Wis. 
235;  Beyer?/.  Beyer,  50  Wis.  254,  36  Am.  Rep. 
848;  Crichton  v  Crichton,  73  Wis.  59. 

1.  Question  of  Fact.  —  \Vhethcr  a  party  has 
been  treated  so    as  seriously  to  injure  the 
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health  is  a  pure  question  of  fai  t.  Robinson  v. 
Robinson,  66  N.  H.  600. 

2.  Cruelty  Determined  from  the  Effect  and  Not 
from  the  Nature  of  the  Misconduct.  —  "  The 
cruel  ty  within  our  statute  which  entitles  a  wife 
to  a  divorce  from  her  husband  is  actual  per- 
sonal violence  or  the  reasonable  apprehension 
of  it;  or  such  a  course  of  treatment  as  endan- 
gers her  life  or  health  and  renders  cohabitation 
unsafe.  The  latter  may  exist  without  the 
former.  *  *  *  Again,  a  husband  may,  by  a 
course  of  humiliating  insults  and  annoyances, 
practiced  in  the  various  forms  which  ingenious 
malice  could  readily  devise,  eventually  destroy 
the  life  or  health  of  his  wife,  although  such 
conduct  may  be  unaccompanied  with  violence, 
positive  or  threatened.  Would  the  wife  have 
no  remedy  in  such  circumstances  under  our 
divorce  laws,  because  actual  or  threatened  per- 
sonal violence  formed  no  element  in  such 
cruelty?  The  answer  to  this  question  seems 
free  from  difficulty  when  the  subject  is  consid- 
ered with  reference  to  the  principles  on  which 
the  divorce  for  cruelty  are  predicated."  A  sep- 
aration or  a  dissolution  is  granted  on  account 
of  cruelty  "  for  the  conservation  of  the  life  or 
health  of  the  wife,  endangered  by  the  treat- 
ment of  the  husband.  The  cruelty  is  judged 
from  its  effects,  not  solely  from  the  means  by 
which  those  effects  are  produced.  To  hold  ab- 
solutely that  if  a  husband  avoids  positive  or 
threatened  personal  violence,  the  wife  has  no 
legal  protection  against  any  means  short  of 
these  which  he  may  resort  to,  and  which 
may  destroy  her  life  or  health,  is  to  invite 
such  a  system  of  infliction  by  the  indemnity 
given  the  wrongdoer.  The  more  rational 
application  of  the  doctrine  of  cruelty  is  to 
consider  a  course  of  marital  unkindness  with 
reference  to  the  effect  it  must  necessarily 
produce  on  the  life  or  health  of  the  wife,  and 
if  it  has  been  such  as  to  affect  or  injure  either, 
to  regard  it  as  true  legal  cruelty."  Butler 
Butler,  I  Pars.  Eq.  Cas.  (Pa.)  344. 

3.  Lauber  :■.  Mast,  15  La.  Ann.  593;  Hoshall 
Hoshall,  51  Md.  72,  34  -Am.  Rep.  298. 
In  Dysart  v.  Dysart,  i  Rob.  Eccl.  106,  sev- 
eral acts  of  personal  violence  did  not,  under 
the  circumstances,  convince  the  court  that 
further  cohabitation  would  be  unsafe  if  the 
wife  was  duly  submissive  and  avoided  un- 
necessary provocation. 

4.  Attempt  to  Kill.  -  Wand  v.  Wand,  \  \  Cal. 
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or  poison,*  kicking,*  striking  with  hand  or  weapon,*'  choking,'*  pulling  hair,* 
spitting  in  the  wife's  face,®  or  throwing  water  and  threatening  violence.'' 

Whether  Persistent  and  Habitual.  —  Proof  is  not  required  that  the  misconduct  is 
habitual.*^  It  is  sufficient  if  it  appears  that  injuries  were  inflicted  with  malice, 
or  with  a  settled  and  determined  purpose,  and  were  likely  to  recur.  * 

Single  Act  of  Cruelty  Sometimes  Sufficient.  — ■  It  is  purely  a  question  of  fact  whether 
the  misconduct  is  such  as  to  create  a  presumption  that  it  will  recur.  Under 
some  circumstances  a  single  act  of  cruelty  may  warrant  the  interference  of  the 
court,  if  such  act  creates  a  reasonable  apprehension  of  bodily  harm.** 


512;  Dillon  V.  Dillon,  32  La.  Ann.  644;  Mach- 
ado  V.  Bonet,  39  La.  Ann.  475;  Power  v. 
Power,  4  Sw.  &  Tr.  173. 

1.  Attempt  to  Poison.  —  Rie  v.  Rie,  34  Ark.  37; 

Beebe  v.  Beebe,  10  Iowa  133;  Peavey  v. 
Peavey,  76  Iowa  443;  Disborough  v.  Dis- 
borough,  (N.  J.  1893)  26  Atl.  Rep.  852;  Harvey 
V.  Harvey,  (N.  J.  1887)  7  Atl.  Rep.  871;  Perry 
V.  Perry,  2  Paige  (N.  Y.)  501;  Uhlmann  v. 
Uhlmann,  17  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  236; 
Jones  7'.  Jones,  66  Pa.  St.  494. 

A  divorce  for  cruelty  was  granted  where  the 
wife  manifested  malicious  hatred  by  saturating 
her  husband's  clothes  with  croton  oil  several 
times,  producing  great  pain  and  sickness. 
Harvey  7A  Harvey,  (N.J.  1887)  7  Atl.  Rep.  871. 

2.  Kicking.  —  Smallwood  v.  Smallwood,  3 
Svv.  &  Tr.  397;  Graham  v.  Graham,  5  Scotch 
Ses.  Cas.  (4ih  ser.)  1093;  Westmeath  v.  West- 
meath,  2  Hag.  Eccl.  Supp.  I;  Hughes  v. 
Hughes,  19  Ala.  307;  Sharp  v.  Sharp,  116  111. 
509;  Mercer;/.  .Mercer,  114  Ind.  558;  Schichtl  t'. 
Schichtl,  88  Iowa  210;  Close  v.  Close,  25  N.  J. 
Eq.  530;  Myers  v.  Myers,  83  Va.  806. 

3.  Striking  with  Hand  or  Weapon.  —  Wessels 
V.  Wessels,  28  111.  App.  253;  Ward  v.  Ward, 
103  111.  477;  Schichtl  z\  Schichtl,  88  Iowa  210; 
Trapp  V.  Trapp,  (Ky.  1898)  46  S.  W.  Rep.  213; 
Armant  v.  Her  Husband,  4  La.  Ann.  137; 
Moclair?'.  Leahy,  36  La.  Ann.  583;  Vocacek  v. 
Vocacek,  16  Neb.  453;  Close  v.  Close,  25  N.  J. 
Eq.  526:  Kinsey  v.  Kinsey,  90  Va.  16;  Denison 
-J.  Denison  4  Wash.  705;  Wachholz  v.  Wach- 
holz,  75  Wis.  377. 

4.  Choking.  —  Smallwood  v.  Smallwood,  2 
Sw.  &  Tr.  397;  Folmar  v.  Folmar,  69  Ala.  84; 
Shores  v.  Shores.  23  Ind.  546;  Mercer  v. 
Mercer,  114  Ind.  558;  Thompson  v.  Thomp- 
son, 79  Mich.  124;  Johns  v.  Johns,  57  Miss. 
530. 

5.  Pulling  Hair. —  Wessels  v.  Wessels,  28  111. 
App.  253;  Hawkins  Hawkins,  65  Md.  104; 
Tyrell  v.  Tyrell,  (N.  J.  1886)  3  Atl.  Rep.  266. 

6.  Spitting  in  Wife's  Face.  —  Saunders  v. 
Saunders,  i  Rob.  Eccl.  549;  D'Aguilar  v. 
D'Aguilar,  i  Hag.  Eccl.  773;  Claburn's  Case, 
Hetley  149;  Clutch  v.  Clutch,  i  N.  J.  Eq.  474; 
Curtis  V.  Curtis,  i  Sw.  &  Tr.  192;  Waddell  v. 
Waddell,  2  Sw.  &  Tr.  584;  Jones  v.  Jones, 
Wright  (Ohio)  244;  Beatty  v.  Beatty,  Wright 
(Ohio)  557. 

7.  Throwing  Water  and  Threatening  Violence. 

—  Moyler  v.  Moyler,  11  Ala.  620;  Odom  v. 
Odom,  36  Ga.  315. 

8.  Under  a  statute  permitting  divorce  for 
cruelty  "  marked  by  personal  violence,"  the 
violence  need  not  be  persistent.  Occasional 
violence  is  sufficient  if  it  begot  "  the  apprehen- 
sion that  it  is  likely  to  occur  again."  Johns  v. 
Johns,  57  Miss.  530. 


9.  Dysart  v.  Dysart,  i  Rob.  Eccl.  114;  Lock- 
wood  V.  Lockwood,  2  Curt.  Eccl.  281;  Mahone 
V.  Mahone,  19  Cal.  626,  81  Am.  Dec.  91 ;  Beyer 
V.  Beyer,  50  Wis.  254,  36  Am.  Rep.  848;  Wal- 
termire  v.  Waltermire,  110  N.  Y.  183. 

A  divorce  for  cruelty  will  be  refused  where 
there  is  evidence  that  the  cruelty  was  the  re- 
sult of  sudden  passion  which  the  husband  re- 
pents, and  which  probably  will  not  recur. 
English  V.  English,  27  N.  J.  Eq.  579. 

10.  One  Act  Held  Sufficient.  —  Lockwood  v. 
Lockwood,  2  Curt.  Eccl.  281;  Dysart  v.  Dy- 
sart, I  Rob.  Eccl.  106;  Reeves  v.  Reeves,  3 
Sw.  &  Tr.  139;  Westmeath  v.  Westmeath,  2 
Hag.  Eccl.  Supp.  I,  4  Eng.  Eccl.  238;  Holden 
V.  Holden,  i  Hag.  Con.  453,  4  Eng.  Eccl.  452; 
French  v.  French,  4  Mass.  587;  May  v.  May, 
62  Pa.  St.  206;  Pillar  v.  Pillar,  22  Wis. 
658. 

One  act  of  personal  violence  is  sufficient  if  it 
appears  that  the  defendant  has  little  control 
over  his  passions  and  is  liable  to  repeat  the  act 
on  any  future  provocation.  B' yer  i-.  Beyer, 
50  Wis.  254,  36  Am.  Rep.  848. 

A  tyrannical  husband  compelled  his  wife  to 
overwork  and  frequently  used  abusive  lan- 
guage. On  one  occasion  he  threw  her  out  of 
doors  and  ordered  her  and  her  mother  to 
leave.  This  act  was  held  sufficient  to  warrant 
a  divorce,  although  relief  was  refused  by  the 
trial  court.  "  No  stronger  evidence  of  the 
probability  of  future  and  continued  violence 
can  be  produced  than  the  fact  that  it 
has  already  occurred  without  provocation." 
Huilker  v.  Huilker,  64  Tex.  i. 

One  Act  Sufficient  if  Likely  to  Recur.  —  ' '  The 
court  has  expressed  an  indisposition  to  inter- 
fere on  account  of  one  slight  a  ,,"  said  Lord 
Stowell,  "  particularly  between  persons  who 
have  been  under  long  cohabitation,  because  if 
only  one  such  instance  of  ill-treatment,  and  that 
of  a  slight  kind,  occurs  in  man}'  years,  it  may 
be  hoped  and  presumed  that  it  will  not  be  re- 
peated. But  it  is  only  on  this  supposition  thai 
the  court  forbears  to  interpose  its  protection 
even  in  the  case  of  a  single  act;  because  if  one 
act  should  be  of  that  description  which  should 
induce  the  court  to  think  that  it  is  likely  to  oc- 
cur again,  and  to  occur  with  real  suffering, 
there  is  no  rule  that  should  restrain  it  from 
considering  that  to  be  fully  sufficient  to  author- 
ize its  interference."  Holden  v.  Holden,  i 
Hag.  Con.  453. 

One  Act  Not  Sufficient  under  the  Circumstances. 
—  One  act  of  violence  committed  under  provo- 
cation, or  other  extenuating  circumstances, 
will  not  be  sufficient  where  the  marriage  rela- 
tion has  continued  for  years  without  such  con- 
duct. Hoshall  V.  Hoshall,  51  Md.  72,  34  Am. 
Rep.  298;   Lauber  v.  Mast,  15  La.  Ann.  593; 
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Threats  of  Violence.  —  The  court  may  grant  a  divorce  for  cruelty  although  the 
violence  is  merely  threatened  and  not  inflicted,  for  "the  court  is  not  to  wait 
till  the  hurt  is  actually  done."  *  Threats  of  violence  accompanied  with  acts 
manifesting  a  purpose  to  execute  them  are  usually  sufificient  to  create  an 
apprehension  of  danger.* 

It  Is  a  Question  of  Fact,  however,  whether  the  danger  is  real  and  imminent,  and 
a  divorce  will  not  be  granted  where  the  threats  are  made  in  passion  or  under 
provocation  without  an  intent  to  carry  them  into  execution.^ 

d.  Injuries  to  Health  —  Neglect  During  sickness.  —  Wilful  neglect  during 
sickness  to  procure  medicines  and  medical  advice  and  assistance,  although  able 
to  do  so,  is  cruelty,  as  it  is  clearly  such  conduct  as  tends  to  work  a  physical 
injury  and  to  endanger  life.* 

North  Carolina.  —  Little  v.  Little,  63  N.  Car. 


Fleytas  v.  Pigneguy,  9  La.  419;  Mardie  v. 
Hardie,  162  Pa.  St.  227. 

One  Act  Not  "  Extreme  and  Repeated  Cruelty  " 
—  Statute. —  Under  a  statute  permitting  di- 
vorce for  "  extreme  and  repeated  cruelty," 
one  act  of  violence  is  not  sufficient.  Embree 
V.  Embree,  53  111.  394;  Henderson  v.  Hender- 
son, 88  111.  248;  Fizette  v.  Fizeite,  146  111.  328; 
Sharp  V.  Sharp,  116  111.  509;  Fritz  v.  Fritz,  138 
111.  436,  32  Am.  St.  Rep.  156. 

1.  Threats  of  Violence.  —  Lord  Stowell,  in 
Evans  v.  Evans,  i  Hag.  Con.  35. 

It  seems  that  the  divorce  is  rendered  because 
of  the  terror  created  by  the  threats,  as  well  as 
the  danger  of  violence.  The  reason  for  di- 
vorce for  this  cause  is  stated  as  follows:  "  The 
tenth  article  pleads  that  he  abused  her  very 
much,  cursed  and  swore  at  her  bitterly,  called 
her  whore,  and  other  opprobrious  names;  that 
he  held  his  clenched  fists  to  her  face  and  de- 
clared that  he  would  do  for  her;  that  he  would 
be  the  death  of  her.  It  is  said  these  are  mere 
words;  but  these  are  acts  amounting  to  an 
assault  at  common  law,  for  which  he  would  be 
bound  over  to  keep  the  peace.  Words  of  abuse 
and  of  reproach  create  only  resentment,  and 
are  not  legal  cruelty;  but  words  of  menace, 
intimating  a  malignant  intention  of  doing 
bodily  harm,  and  even  affecting  the  security  of 
life,  are  legal  cruelty.  The  court  is  not  to 
wait  till  the  threats  are  carried  into  execution, 
but  is  to  interpose  where  the  words  are  such 
as  might  raise  a  reasonable  apprehension  of 
violence,  and  excite  such  fear  and  terror  as 
make  the  life  of  the  wife  intolerable.  If  ren- 
dering life  intolerable  be  the  true  criterion  of 
cruelty,  what  can  have  that  efYect  more  than 
continual  terror,  and  the  constant  apprehension 
of  bodily  injury?  It  may  be  shown  that  these 
were  mere  words  of  heat;  h\x\ prima  facie  it  is 
to  be  understood  that  a  man  means  what  he 
says."  D'Aguilar  v.  D'Aguilar,  i  Hag.  Eccl. 
775- 

2.  Threats  Creating  Apprehension  of  Violence  — 

England.  —  Harris  r/.  Harris,  2  Phillini.  m,  i 
Eng.  Eccl.  204;  Otway  v.  Oiway,  2  Phillim.  95, 
I  Eng.  Eccl.  200;  Kirkman  z/.  Kirkman,  i  Hag. 
Con.  409,  4  Eng.  Eccl.  438. 

Iowa.  —  Beebe  v.  Bcebe,  10  Iowa  133;  Sack- 
rider  V.  Sackrider,  60  Iowa  397;  Wheeler  v. 
Wheeler,  53  Iowa  511,  36  Am.  Rep.  240. 

New  //amfiski re.  —  ilarratt  v.  Harratt,  7  N. 
H.  196,  26  Am.  Dec.  730. 

New  Jersey.  —  Graecen  v.  Graecen,  2  N.  J. 
Eq.  466;  Cook  7j.  Cook,  11  N.  J.  Eq.  195. 

Ne7u  York.  —  Kennedy  7/.  Kennedy,  60  Mow. 
Pr.  (N.  Y.  Super.  Cl.)  151;  Davics  v.  Davies, 
55  Barb.  (N.  Y.)  130. 


22. 

Pennsylvania.  —  Mason  v.  Mason,  131  Pa.  St. 
i6t. 

IVisconsin.  —  Freeman  v.  Freeman,  31  Wis. 
235. 

"  Words  of  mere  present  irritation,  however 
reproachful,  will  not  enable  the  court  to  pro- 
nounce a  sentence  of  separation.  *  *  * 
Words  of  menace  importing  the  actual  danger 
of  bodily  harm  will  justify  the  interposition  of 
the  court,  as  the  law  ought  not  to  wail  till  the 
mischief  is  actually  done."  Oliver  v.  Oliver, 
I  Hag.  Con.  361. 

Threats  from  a  drunken  husband  are  usually 
sufficient.  Coursey  v.  Coursey,  60  111.  i86; 
Hughes  V.  Hughes,  19  Ala.  307;  Cole  v.  Cole, 
23  Iowa  433. 

Threats  are  sufficient  when  both  the  wife  and 
the  neighbors  believe  the  threats  will  be  car- 
ried into  effect.  Myers  v.  Myers,  83  Va. 
806. 

"  Words  of  menace  may  be  merely  the 
language  of  passion,  or  they  may  be  the  ex- 
pressions of  determined  malignity,  which,  if 
likely  to  be  carried  into  effect,  may  warrant 
the  court  to  interpose  to  prevent  the  actual 
mischief  threatened."  Dr.  Radcliff,  in  Car- 
penter V.  Carpenter,  Mil  ward  159. 

3.  Threats  in  Mere  Passion — Abusive  Language. 
—  V'ignos  77.  V'ignos,  15  111.  186;  Carlisle  v. 
Carlisle,  (Iowa  1896)  68  N.  W.  Rep.  6S1;  Close 
V.  Close,  24  N.  J.  Eq.  338;  Anonymous,  17 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  231; 
Uhlmann  v.  Uhlmann,  17  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  236;  Ruckman  v.  Ruckman,  58  How. 
Pr.  (N.  Y  Supreme  Ct.)  278;  Richards  v.  Rich- 
ards, I  Grant's  Cas.  (Pa.)  389;  Breinig  ». 
Meitzler,  23  Pa.  St.  156;  Shell  v.  Shell,  2 
Sneed  (Tenn.)  716. 

A  threat  of  poisoning  by  the  wife  will  not 
be  sufficient  where  the  husband  did  not  at  the 
time  it  was  made  believe  the  threat  would  be 
executed,  but  subsequently  invited  her  to  re- 
turn.   Sapp  7'.  Sapp,  71  Tex.  348. 

Flourishing  Pistol.  —  Where  a  husband  flour- 
ishes a  pistol  at  the  wife,  but  the  circum- 
stances do  not  show  any  malicious  intent  10 
use  such  weapon,  the  evidence  does  not  war- 
rant an  apprehension  of  danger.  N.  v.  N..  3 
Sw.  &  Tr.  234;  Adams  Adams,  78  Tex.  191; 
Kinsey  7/.  Kinsey,  90  Va.  it);  .McBride  v.  ^lc- 
Bride,  (Supreme  Ct.)  5  N.  Y.  Supp.  388,  and  g 
N.  Y.  Supp.  827. 

4.  Neglect  During  Sickness.  —  Miller  7'.  Miller, 
72  Tex.  250;  l-Mstin.m  ,- .  Eastman,  75  Tex.  473 ; 
Mercer  v.  .Mercer,  114  Ind.  558;  liooliule  i: 
Doolittlc,  78  lowi  O91;  Gibbs7'.  Gibbs,  18  Kan. 
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Communicating  Venereal  Disease.  —  Wilfully  to  communicate  a  venereal  disease 
is  clearly  cruelty,  for  it  is  misconduct  tending  to  impair  the  health  and  tends 
to  render  cohabitation  unsafe.* 

Communicating  Itch.  —  In  an  early  case  it  was  held  to  be  cruelty  wilfully  to 
comnuinicatc  the  itch  to  the  wife,  but  not  alone  sufficient  to  justify  a  decree  of 
separation.*  It  is  doubtful  whether  this  would  constitute  cruelty,  as  it  is  not 
conduct  tending  seriously  to  impair  the  health  or  render  cohabitation  unsafe. 

Abuse  of  Marital  Rights.  —  Excessive  sexual  intercourse  is  not  cruelty  where  it 
ilocs  not  impair  the  health,^  or  where  there  is  no  probability  that  such  conduct 
will  be  repeated.*  It  is  held  that  it  must  be  proved  that  the  husband  persisted 
in  the  excesses  against  the  will  of  the  wife  and  with  the  knowledge  that  his 
conduct  was  injuring  her  health.'' 


419;  Sharp  V.  Sharp,  116  111.  509.  See  also 
Sylvis  V.  Sylvis,  ii  Colo.  319. 

1.  Communicating  Venereal  Disease.  —  Popkin 
V.  Popkin,  I  Hag.  Eccl.  765,  note;  Boardman 
V.  Boardman,  L.  R.  i  P.  &  D.  233;  Brown  v. 
Brown,  L.  R.  i  P.  &  D.  46;  Morphett  v.  Mor- 
phetl,  L.  R.  I  P.  &  D.  702;  Ciocci  v.  Ciocci,  26 
Eng.  L.  &  Eq.  604,  i  Spinks  121,  18  Jur.  194; 
Strain  v.  Strain,  13  Sc.  Ses.  Cas,  (4th  ser.)  132; 
Morehouse  v.  Morehouse,  (Conn.  1898)  39  Atl. 
Rep.  516:  Leach  v.  Leach,  (Me.  1887)  8  Atl. 
Rep.  349;  Canfield  v.  Canfield,  34  Mich.  519; 
Cook  V.  Cook,  32  N.  J.  Eq.  475;  Long  j".  Long, 
2  Hawks  (9  N.  Car.)  189;  Hanna  v.  Hanna,  3 
Tex.  Civ.  App.  51. 

A  divorce  will  not  be  granted  where  the  hus- 
band is  not  aware  that  he  has  this  disease  or 
believes  for  good  reasons  that  he  is  cured  at 
the  time  of  intercourse.  Jones  v.  Jones,  Searle 
&  Smith  (English  Prob.)  138. 

Communicating  gonorrhoea  is  cruelty. 
Venzke  v.  Venzke,  94  Cal.  225. 

A  wife  is  not  entitled  to  a  divorce  for  this 
cause  where  she  continued  to  cohabit  after  dis- 
covering that  the  husband  had  a  venereal  dis- 
ease. Rehart  v.  Rehart,  (Oregon  1891)  25  Pac. 
Rep.  775;  N.  V.  N.,  3  Sw.  &  Tr.  234. 

Where  a  wife  continued  to  cohabit  with  her 
husband  after  being  informed  by  him  that  he 
had  syphilis,  she  will  be  granted  a  divorce  if 
she  did  not  know  the  nature  of  the  disease  un- 
til affected  by  it.  Wilson  v.  Wilson,  16  R.  I. 
122. 

It  must  appear  that  the  wife  contracted  the 
disease  from  the  husband.  It  is  not  sufficient 
to  prove  that  the  wife  contracted  the  disease 
while  cohabiting  with  the  husband,  and  that 
she  has  not  committed  adultery.  Holthoefer 
V.  Holthoefer,  47  Mich.  260;  Morphett  v.  Mor- 
phett, L.  R.  I  P.  &  D.  702;  Cook  V.  Cook,  32 
N.  J.  Eq.  475- 

"  Loathsome  Disease."  —  Under  a  statute  which 
entitles  a  wife  to  a  divorce  on  the  ground  that 
the  husband  has  contracted  a"  loathsome  dis- 
ease," gonorrhoea  has  been  held  to  be  such  a 
disease.  Boughner  v.  Boughner,  (Ky.  1897) 
41  S.  W.  Rep.  26. 

2.  Communicating  Itch  to  Wife.  —  In  Chest- 
nutt  V.  Chestnutt,  I  Spinks  ig6,  it  was  proved 
that  a  clergyman  contracted  a  form  of  itch, 
said  to  be  venereal  itch,  and  communicated  it 
to  his  wife.  The  court  said  that  the  charge  of 
"  the  wilful  communication  of  a  cutaneous 
complaint  is  proved  and  is  an  act  of  cruelty, 
but  not  such  an  act  of  cruelty  as,  if  it  stood 
alone,  would  require,  or,  perhaps,  justify  the 


court  in  pronouncing  a  decree  of  separation." 
A  decree  was  granted,  however,  on  account  of 
other  misconduct  creating  an  apprehension  of 
violence. 

3.  Abuse  of  Marital  Eights.  —  Grant  v.  Grant. 
53  Minn.  181 ;  Lockwood  <■.  Lockwood,  43 
Mich.  230;  Walsh  v.  Walsh,  61  Mich.  554. 

A  divorce  for  this  cause  will  be  refused 
where  there  is  no  proof  of  any  physical  dis- 
ability of  the  wife  or  of  violence  or  compulsion 
on  the  part  of  the  husband.  Moores  v. 
Moores,  16  N.  J.  Eq.  275. 

4.  English  v.  English,  27  N.  J.  Eq.  579. 
It  is  held  that  excessive  intercourse  will  not 

constitute  cruelty  unless  the  husband  had 
knowledge  of  the  serious  consequences  and 
refused  to  refrain.  Mayhew  Mayhew,  61 
Conn.  233,  29  Am.  St.  Rep.  195;  Shaw  7^.  Shaw, 
17  Conn.  189. 

5.  Shaw  7'.  Shaw,  17  Conn,  liq,  foUowcd  in 
Mayhew  v.  Mayhew,  61  Conn.  233,  29  Am.  St. 
Rep.  195,  and  Youngs  v.  Youngs,  33  111.  App. 
223. 

In  Shaw  v.  Shaw,  17  Conn.  189,  the  husband 
took  his  wife  by  force  and  compelled  her  to 
occupy  his  bed  against  her  will,  and  it  ap- 
peared that  such  conduct  injured  her  health, 
but  it  was  not  found  that  he  knew  of  such  con- 
sequence. The  court  said:  "  In  a  case  of  so 
delicate  a  nature,  the  court  ought  not  to  inter- 
fere but  for  the  most  substantial  reason.  The 
least  that  can  be  required  is  that  it  should  be 
proved  that  he  had  a  reasonable  ground  to  ap- 
prehend serious  injury  to  her  health." 

Evidence  of  Excesses  Admissible.  —  In  Melvin 
V.  Melvin,  58  N.  H.  569,  42  Am.  Rep.  605,  it 
was  contended  that  evidence  of  sexual  abuse 
should  be  excluded  on  the  ground  of  public 
policy  as  indecent  and  obscene.  But  the  evi- 
dence was  held  admissible  not  only  as  sustain- 
ing other  charges  of  cruelty,  but  as  necessary 
for  the  purposes  of  justice.  "  Humanity  de- 
mands that  such  complaints  be  heard,"  said 
the  court.  "  The  wife  protecting  her  life  from 
the  ungoverned  lust  of  her  husband  by  seek- 
ing a  divorce  presents  as  strong  a  case  of  re- 
lief under  the  law  as  when  she  flees  from  his 
intolerable  cruelty  inflicted  by  brute  force. 
Neither  public  policy  nor  morality  requires  the 
exclusion  of  her  testimony,  if  such  exclusion 
would  protect  him  in  impairing  her  health  or 
endangering  her  life  by  degrees,  whether  the 
result  is  accomplished  by  the  brutal  gratifica- 
tion of  his  lustful  passions,  the  continued  in- 
fliction of  physical  force,  or  the  administering 
of  slow  poisons." 
792  Volume  IX. 


Causes  for  Divorce. 


DIVORCE. 


Cruelty. 


The  Persistent  and  Unjustifiable  Refusal  of  Marital  Rights  may  constitute  cruelty  if 
sufficient  to  injure  the  health.  *  But  in  no  case  has  such  injury  been  established.* 
The  refusal  of  either  party  to  occupy  the  same  bed  is  not  cruelty  under  any 
definition  of  that  term.* 

e.  Mental  Suffering  as  a  Test  of  Cruelty  —  At  common  Law.  —  It  is. 
not  clear  whether  conduct  producing  mental  suffering  which  impaired  the 
health  was  sufficient  cruelty  at  common  law.  The  decisions  were  always  con- 
cerning acts  of  personal  violence  or  conduct  producing  apprehension  of  personal 
violence.  There  are  considerable  dicta  that  a  divorce  can  be  granted  only 
where  there  is  an  apprehension  of  personal  violence."*  There  is  but  one 
direct  ruling  on  this  question  by  the  ecclesiastical  courts,  and  such  conduct 
was  held  insufficient,  as  it  created  no  apprehension  of  violence.*  The  definition 
in  Evans  v.  Evans  is  not  clear  as  to  mental  suffering,  and  seems  to  be  so  ambig- 
uous as  fairly  to  admit  of  two  interpretations.''    The  weight  of  authority  is 


L  Refusal  of  Marital  Rights.  —  There  are 
dicta  that  such  refusal  may  be  cruelty  under 
certain  circumstances.  Thus,  in  Stewart  v. 
Stewart,  78  Me.  548,  57  Am.  Rep.  822,  the 
court  said:  "  Whether  from  long  continuance 
without  cause,  in  extreme  cases,  it  may  not 
become  '  cruel  and  abusive  treatment,  is  a 
question  of  fact,  to  be  determined  in  each 
particular  case,  upon  its  own  particular 
facts  and  circumstances."  Citing  Holyoke 
V.  Holyoke,  78  Me.  404.  The  dissenting 
opinion  in  this  case  is  to  the  same  effect. 
"  But  so  far  as  the  opinion  of  the  learned 
judge  carries  an  implication  that  a  refusal  of 
marital  intercourse  may  not  be  so  extreme  as 
10  amount  to  '  cruel  and  abusive  treatment,' 
another  cause  of  divorce  prescribed  by  our 
statutes  of  divorce,  I  do  not  concur.  Impo- 
tence is  a  cause  of  divorce  in  this  state.  What 
is  the  difference  to  the  husband,  whether  the 
wife  cannot,  or  will  not,  assent  to  marital  in- 
tercourse? If  a  divorce  lies  in  the  first  case, 
a  fortiori  s\\ovi\(S.  it  in  the  latter —  when  the  case 
presents  an  inexcusable  and  long-continued 
refusal  —  not  such  as  this  case,  but  a  clearly 
extreme  case." 

In  Schoessow  v.  Schoessow,  83  Wis.  553,  it 
was  held  that  refusal  of  sexual  intercourse 
after  marriage,  except  on  one  occasion,  which 
caused  the  husband  much  physical  and  mental 
suffering,  was  not  cruelty.  "  No  injury  to  the 
plaintiff,"  it  was  said,  "  either  mental  or 
bodily,  is  alleged  or  proven  to  have  resulted 
from  such  refusal;  nor  is  her  health  claimed 
to  have  been  impaired.  We  are  not,  therefore, 
called  upon  to  decide  what  might  be  the  effect 
had  such  facts  been  in  the  case."  Both  par- 
lies claimed  that  the  other  had  refused  marital 
rights,  and  the  lower  court  found  that  the  hus- 
band was  guilty  of  cruelty  in  refusing  toco- 
habit  although  being  of  sufficient  ability  to  do 
so.    The  cause  was  remanded  for  a  new  trial. 

2.  Cov'les  V.  Cowles,  112  Mass.  298;  Steele 
V.  Steele,  i  MacArthur  (D.  C.)  505;  Reid  v. 
Reid,  21  N.  J.  Eq.  331. 

3.  D'Aguilar  v.  D'Aguilar,  I  Hag.  Eccl.  775: 
Eshbach  v.  Eshbach,  23  Pa.  St.  343;  Orme  v. 
Orme,  2  Add.  Eccl.  382.  Sec  instruction  in 
Gordon  -'.  Gordon,  48  Pa.  St.  226. 

4.  Mental  Suffering. —  Kirkman  v.  Kirkman, 
1  Hag.  Ccn.  4(x;,  4  Eng.  Eccl.  438;  Lock  wood 
V.  Lockwood,  2  Curt.  Eccl.  281,  7  Eng.  H;cc1. 
114;  Barlec?'.  Rarlee,  i  Add.  Eccl.  301;  Nceld 
V.  Neeld,  4  Hag.  Eccl.  263.    See  notes  of  these 


cases  under  the  subdivision  P,runia!  Vidctiif, 
sttpra,  this  section. 

5.  Misconduct  Producing  Mental  Suffering  In- 
suf&cient  Unless  Violence  Is  Apprehended.  —  I  n 
Chesnutt  v.  Chesnutt,  1  Spinks  196  (see  same 
case  C.  V.  C,  28  Eng.  L.  &  i;q.  603),  one  of  the 
charges  against  the  defendant  was  that  "  he 
used  obscene  and  blasphemous  language,  was 
constantly  intoxicated,  and  thereby  occasioned 
his  wife  great  mental  suffering  and  bodily  ill 
health."  The  court  (Dr.  Lushington),  said, 
pp.  188,  igi:  "  Here  is  no  charge  either  of 
bodily  violence  inflicted,  or  of  threats  of  per- 
sonal ill  treatment.  However  disgusting  the 
use  of  the  language  charged,  if  proved,  may 
be  —  however  degrading  habits  of  into.\icatif)n 
—  however  annoying  to  the  wife,  especially 
the  wife  of  a  gentleman  and  a  clergyman  — 
these  facts  standing  alone  do  not  constitute 
legal  cruelty.  If  it  be  said  that  the  conse- 
quences to  the  wife  are  mental  suffering  and 
bodily  ill  health,  I  do  not  think  that  the  case 
would  be  carried  further.  The  same  might  be 
said  of  vices;  of  gaming,  for  instance;  of 
gross  extravagance,  to  the  ruin  of  the  wife 
and  family;  all  these  might  occasion  great 
mental  suffering,  and,  consequent  thereon, 
bodily  ill  health  to  the  wife;  but  they  do  not 
constitute  legal  cruelly.  Such  consequences, 
to  be  the  subject  of  legal  redress,  must  ema- 
nate from  the  bodily  ill  treatment,  or  threats 
of  the  same.  Such  1  apprehend  to  be  the  clear 
line  of  distinction  drawn  by  all  the  authorities. 
*  *  *  Mental  anxiety,  excitement,  bodily 
illness,  though  occasioned  to  the  wife  by  the 
conduct  of  the  husband,  do  not  constitute 
cruelty,  except  such  conduct  was  accompanied 
with  violence  or  threats  of  violence."  How- 
ever, the  wife  was  granted  a  divorce  in  this 
case,  it  appearing  from  all  the  circumstances 
that  the  husband  had  communicated  itch  to 
his  wife,  and  was  sometimes  violent  and  intoxi- 
cated, and  had  made  threats  showing  a  state 
of  feeling  against  her  which  might  naturally 
lead  to  acts  of  violence. 

6,  In  Evans  7'.  Evans,  i  Hag.  Con.  35,  4 
Eng.  Eccl.  310,  there  are  passages  which  will 
admit  of  the  construction  that  conduct  i)io- 
ducing  mental  suffering  is  sufficient.  Thus  it 
is  said:  "  Mere  austerity  of  temper,  petulance 
of  manners,  rudeness  of  language,  a  want  of 
civil  attention  and  accoinmodation,  even  occa- 
sional sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty." 

793  Volume  I.X. 


Caoiei  for  Divorce. 


DIVORCE. 


Cruelty. 


that  the  test  of  cruelty  is  not  personal  violence,  but  any  conduct  which  creates 
an  apprehension  of  physical  injury.* 

Injury  to  Health  —  Physical  Injury.  —  Any  ill  treatment,  therefore,  which  produces 
mental  suffering  of  sufficient  degree  to  injure  the  health  constitutes  cruelty. 
This  is  the  rule  in  Englatid  and  in  all  of  the  United  States,  unless  the  terms  of 
the  statute  require  personal  violence,  or  where  the  courts,  in  the  few  states 
already  noticed,  have  interpreted  cruelty  to  be  personal  violence.  The  notes 
disclose  the  present  status  of  this  question.*    In  some  early  cases  the  courts 


This  is  construed  to  be  an  admission  that  if 
such  misconduct  produces  mental  suffering 
which  impairs  the  health  it  will  amount  to 
cruelty.  Uysart  v.  Dysart,  i  Rob.  Eccl.  io6; 
Butler  V.  Butler,  I  Pars.  Eq.  Cas.  (Pa.)  329; 
Kelly  7).  Kelly,  18  Nev.  49,  51  Am.  Rep.  733. 
But  in  another  part  of  the  opinion  it  is  said: 
"  It  must  not  be  an  apprehension  arising 
merely  from  an  exquisite  and  diseased  sensi- 
bility of  the  mind.  Petty  vexations  applied 
to  such  a  constitution  of  mind  may  certainly 
in  time  wear  out  the  animal  machine,  but  still 
they  are  not  cases  for  legal  relief;  people  must 
relieve  themselves  as  well  as  they  can  by  pru- 
dent resistance,  by  calling  in  the  succors  of 
religion  and  the  consolation  of  friends;  but 
the  aid  of  courts  is  not  to  be  resorted  to  in 
such  case  with  any  effect."  The  courts  have 
adduced  from  the  whole  opinion  that  there 
must  be  personal  violence  either  inflicted  or 
apprehended.  Lockwood  v.  Lockwood,  2 
Curt.  Eccl.  281;  Moyler  v.  Moyler,  11  Ala.  620. 

1.  See  supra,  this  section.  Personal  Violence, 
and  cases  cited.  See  also  the  following  lead- 
ing cases:  Kelly  v.  Kelly,  L.  R.  2  P.  &  D.  31, 
affirmed  on  appeal  L.  R.  2  P.  &  D.  59;  Sylvis  v. 
Sylvis,  II  Colo.  319;  Rice  v.  Rice,  6  Ind.  100; 
Bailey  v.  Bailey,  97  Mass.  373;  Kelly  v.  Kelly, 
18  Nev.  49,  51  Am.  Rep.  733;  Butler  v.  Butler, 
I  Pars.  Eq.  Cas.  (Pa).  329;  Jones  v.  Jones,  62 
N.  H.  463;  Freeman  v.  Freeman,  31  Wis.  235. 

2.  Mental  Suffering  Sufficient  if  It  Injures  the 
Health.  —  The  following  list  shows  how  this 
question  is  regarded  under  various  statutes. 
The  cases  cited  hold  that  mental  suffering  is 
sufficient  unless  otherwise  noted. 

England.  —  Kelly  v.  Kelly,  L.  R.  2  P.  &  D. 
31,  59:  Mytton  V.  .Vlytton,  11  Prob.  Div.  141 ; 
Belhune  v.  Bethune,  (1891)  Prob.  205;  Beau- 
clerk  V.  Beauclerk,  (1891)  Prob.  189;  Russell 
V.  Russell,  77  L.  T.  Rep.  249. 

Alabama.  —  The  statute  requires  proof  of 
personal  violence  or  apprehension  of  it. 

Arizona.  —  The  statute  permits  divorce  for 
cruelty  whether  by  the  use  of  "  personal  vio- 
lence or  other  means  "  which  would  include 
mental  suffering. 

Arkansas.  —  Haley  v.  Haley,  44  Ark.  429; 
Honnett  v.  Honnett,  33  Ark.  156,  34  Am.  Rep. 
39;  Kurtz  V.  Kurtz,  38  Ark.  119. 

California.  —  "  Grievous  mental  suffering  " 
is  sufficient,  although  it  does  not  impair  the 
health.  Barnes  v.  Barnes,  95  Cal.  171;  Flem- 
ing V.  Fleming,  95  Cal.  430,  29  Am.  St.  Rep. 
124;  Smith  V.  Smith,  119  Cal.  183.  Before 
adoption  of  Code,  see  Powelson  v.  Powelson, 
22  Cal.  358. 

Colorado.  —  Sylvis  v.  Sylvis,  II  Colo.  319; 
Rosenfeld  v.  Rosenfeld,  21  Colo.  16.  But  see 
contra,  Williams  v.  Williams,  i  Colo.  App. 
281. 


Connecticut.  —  Morehouse  v.  Morehouse, 
(Conn.  1898)  39  Atl.  Rep.  516. 

District  of  Columbia.  —  Cruelty  is  violence 
or  apprehension  of  violence.  Densmore  v. 
Densmore,  6  Mackey  (D.  C.)  544. 

Florida.  —  Palmer  v.  Palmer,  26  Fla.  215. 

Georgia.  —  Myrick  v.  Myrick,  67  Ga.  771. 

Illinois.  —  Mental  suffering  not  sufficient; 
cruelty  is  personal  violence.  Henderson  v. 
Henderson,  88  111.  250;  Sharp  v.  Sharp,  116 
111.  509;  Ratts  V.  Ratts,  11  111.  App.  366;  Fritz 
V.  Fritz,  138  111.  436,  32  Am.  St.  Rep.  156; 
Fizette  v.  Fizette,  146  111.  328. 

Indiana.  —  Rice  v.  Rice,  6  Ind.  loo;  Eastes 
V.  Eastes,  79  Ind.  363;  Graft  v.  Graft,  76  Ind. 
136. 

Indian  Teriiiory.  —  Statute  similar  to  Arkan- 
sas statute,  q.  V. 

lozua.  —  Cole  v.  Cole,  23  Iowa  435;  Doolittle 
V.  Doolittle,  78  Iowa  691;  Harnett  z'.  Harnett, 
55  Iowa  45;  Aitchison  v.  Aitchison,  (Iowa 
1896)  68  N.  W.  Rep.  573. 

Kansas.  —  Carpenter  v.  Carpenter.  30  Kan. 
712,  46  Am.  Rep.  108;  Gibbs  v.  Gibbs,  18  Kan. 
419;  Avery  v.  Avery,  33  Kan.  i,  52  Am.  Rep. 
523- 

Kentucky.  —  Conduct  indicating  a  settled 
aversion  or  destroying  peace  and  happiness. 
Beall  V.  Beall,  80  Ky.  675;  Rodgers  71.  Rodg- 
ers,  (Ky.  1891)  17  S.  W.  Rep.  573;  Davis  v. 
Davis,  86  Ky.  32. 

Louisiaria.  —  Public  defamation  and  ill  treat- 
ment rendering  their  living  together  insup- 
portable. Bienvenue  v.  Her  Husband,  14  La. 
Ann.  387;  Cass  n.  Cass,  34  La.  Ann.  611; 
Ashton  V.  Grucker,  48  La.  Ann.  1194;  Dunlap 
V.  Dunlap,  (La.  1897)  22  So.  Rep.  929. 

Maine.  —  Extreme  cruelty  denotes  personal 
violence,  but  mental  suffering  tending  to  im- 
pair the  health  is  sufficient  as  cruel  and 
abusive  treatment.  Holyoke  v.  Holyoke,  78 
Me.  404,  following  Bailey  v.  Bailey,  97  Mass. 
373- 

Maryland.  —  There  must  be  an  apprehen- 
sion of  violence  to  justify  a  divorce  for  cruelty. 
Daiger  v.  Daiger,  2  Md.  Ch.  336;  Harding  v. 
Harding,  22  Md.  337;  Hawkins  v.  Hawkins, 
65  Md.  104. 

Massachusetts.  —  Bailey  v.  Bailey,  97  Mass. 
373- 

Michigan.  —  Warner  v.  Warner,  54  Mich. 
492;  McClung  V.  McClung,  40  Mich.  493; 
Whitmore  v.  Whitmore,  49  Mich.  417;  Walsh 
V.  Walsh,  61  Mich.  554. 

Minnesota.  —  Wagner  v.  Wagner,  36  Minn. 
239;  Marks  v.  Marks,  62  Minn.  212,  56  Minn. 
264.  45  Am.  St.  Rep.  466. 

Mississippi .  —  Before  the  Revised  Code  the 
statute  required  proof  of  personal  violence 
Johns  V.  Johns,  57  Miss.  530. 

Missouri.  —  Indignities  rendering  condition 
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refused  to  consider  mental  suffering  as  a  form  of  cruelty  because  it  was  imprac- 
ticable to  enter  upon  investigation  of  the  effect  of  mental  suffering  upon  the 
health.*    It  is  now  admitted  that  the  health  may  be  impaired  by  mental  suffer- 


•ntolerable.  Griesdieck  v.  Griesdieck,  56  Mo. 
App.  94:  Lewis  V.  Lewis,  5  Mo.  278;  Webb  v. 
Webb,  44  Mo.  App.  229;  Clinton  v.  Clinton,  60 
Mo.  App.  296;  Allen  v.  Allen,  31  Mo.  479. 

Nebraska. — Cruelty  may  be  from  personal 
violence  or  other  means.  Powers  i.  Powers, 
20  Neb.  529;  Vocacek  v.  Vocacek,  16  Neb. 
453;  Brotherton  v.  Brotherton,  12  Neb.  75; 
Boeck  V.  Boeck.  16  Neb.  196. 

Nevada.  —  Mental  suffering  impairing  the 
health  is  sufficient.  Kelly  %.  Kelly,  iS  Nev. 
49,  51  Am.  Rep.  753;  Gardner  v.  Gardner,  23 
Nev.  207. 

New  Hampshire.  — Jones  v.  Jones,  62  N.  H. 
463;  Robinson  v.  Robinson,  66  N.  H.  600. 

New  Jersey.  —  Mental  suffering  not  suffi- 
cient; there  must  be  an  apprehension  of  vio- 
lence. Smith  V.  Smith,  40  N.  J.  Eq.  566; 
Black  V.  Black,  30  N.  J.  Eq.  215;  Thomas  v. 
Thomas,  20  M.  J.  Eq.  97. 

New  York.  —  De  Meli  v.  De  Meli,  5  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  306;  Kennedy 
V.  Kennedy,  60  How.  Pr.  (N.  Y.  Super.  Ct.) 
X51 ;  Lutz  V.  Lutz,  (Supreme  Ct.)  9  N.  Y.  Supp. 
858. 

Ohio.  —  Anonymous,  (C.  PI.)  2  Ohio  N.  P. 
342,  3  Ohio  Dec.  450. 

Oklahoma.  —  Beach  v.  Beach,  4  Okla.  359. 

Oregon.  —  No  proof  of  degree  of  burdensome- 
ness  is  required  w^here  a  false  and  malicious 
charge  of  adultery  is  made  by  the  husband. 
See  Crow  v.  Crow,  29  Oregon  392. 

Pennsylvania.  —  Butler  v.  Butler,  i  Pars. 
Eq.  Cas.  (Pa.)  329.  See  distinction  between 
cruel  and  barbarous  treatment  and  conduct 
rendering  condition  intolerable.  May  v.  May, 
62  Pa.  St.  206;  Melvin  v.  Melvin,  130  Pa.  St. 
15- 

Rhode  Island.  —  \Ni\son  v.  Wilson,  16  R.  L 

132. 

Tennessee.  —  Lyle  v.  Lyle,  86  Tenn.  372; 
Thomas  v.  Thomas,  2  Coldw.  (Tenn.)  123. 

Texas.  — Jones  v.  Jones,  60  Tex.  451;  Bahn 
V.  Bahn,  62  Tex.  518,  50  Am.  Rep.  539;  Will- 
iams V.  Williams,  67  Tex.  198;  McAlister  v. 
McAlister,  71  Tex.  695;  Jones  v.  Jones,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  413. 

Vermont.  —  Lillie  v.  Lillie,  65  Vt.  109;  Man- 
digo  V.  Mandigo,  15  Vt.  786;  Jennings  v.  Jen- 
nings, 16  Vt.  607;  Hurlburt  v.  Hurlburt,  14 
Vt.  561. 

Virt;inia.  —  Kinsey  v.  Kinsey,  90  Va.  16. 
IVashinglon.  — Scoland  v.  Scoland,  4  Wash. 
liS.  ; 

^Visconsin.  —  Freeman  v.  Freeman,  31  Wis. 
235;  Hacker  t/.  Hacker,  90  Wis.  325 ;  Reinhard 
f.  Reinhard,  fWis.  \'-i<)l}  71  .V.  \V.  Rep.  S03. 

Injury  Caused  by  Mental  Suffering  Sufficient  — 
Modern  Rule. — "  To  authorize  a  divorce  on  the 
ground  of  cruelty  the  evidence  should  show 
that  the  acts  complained  of  arc  such  as  that 
danger  to  life,  limb,  or  health  will  naturally 
arise  from  the  continued  commission  of  such 
acts,  but  it  is  not  necessary  that  the  evidence 
should  show  that  actual  physical  violence  has 
been  used.  Extreme  cruelty  may  be  as  effec- 
tually caused  by  conduct  which  produces  men- 
tal suffering,  and  robs  complainant  of  his  or 


her  peace  of  mind,  as  by  blows  inflicted;  and 
to  many  persons  the  burden  of  the  mental 
suffering  will  be  much  harder  to  bear  than  the 
burden  of  any  ordinary  physical  suffering. 
These  views  are  sustained  by  many  recent  and 
well- reasoned  decisions."  Sylvis  v.  Sylvis,  11 
Colo.  327,  46  Am.  Rep.  108,  citing  Carpenter 
V.  Carpenter,  30  Kan.  744,  46  Am.  Rep.  108; 
Palmer  v.  Palmer,  45  Mich.  150.  40  Am.  Rep. 
461;  Friend  v.  Friend,  53  Mich.  543,  51  Am. 
Rep.  161;  Berryman  v.  Berrj-man,  59  Mich. 
605;  Wheeler  v.  Wheeler,  53  Iowa  515,  36  Am. 
Rep.  240;  Kelly  v.  Kelly,  18  Nev.  55,  51  Am. 
Rep.  733.  The  case  of  Rosenfeld  71.  Rosen- 
feld,  21  Colo.  16,  approves  Sylvis  v.  Sylvis,  11 
Colo.  319.  But  see  ,ontra,  Williams  v.  Wil- 
liams, r  Colo.  App.  2S1. 

"Any  unjustifiable  conduct  on  the  part  of 
either  the  husband  or  the  wife  which  so  griev- 
ously wounds  the  mental  feelings  of  the  other, 
or  so  utterly  destroys  the  peace  of  mind  of  the 
other,  as  to  seriously  impair  the  bodily  health  or 
endanger  the  life  of  the  other,  or  such  as  in  any 
other  manner  endangers  the  life  of  the  other, 
or  such  as  utterly  destroys  the  legitimate  ends 
and  objects  of  matrimonj',  constitutes  '  extreme 
cruelty  '  under  the  statutes,  although  no  phys- 
ical or  personal  violence  may  be  inflicted  or 
even  threatened."  Carpenter  v.  Carpenter,  30 
Kan.  744,  46  Am.  Rep.  loS. 

Statement  of  Rtile  in  an  Early  Case.  —  In  an 
early  case  the  doctrine  was  said  to  be  settled 
that  "  in  order  to  justify  a  divorce  the  harni  to 
be  avoided  must  be  bodily  harm, and  not  merely 
mental,  and  some  of  the  authorities  go  so  far  as 
to  hold  that  mental  suffering,  though  affecting 
the  health  and  endangering  the  physical  safety, 
is  not  sufficient.  The  better  opinion,  however, 
is  opposed  to  this  view,  and  we  think  that  any 
conduct  sufficiently  aggravated  to  produce  ill 
health  or  bodily  pain,  though  operating  pri- 
marily upon  the  mind  only,  should  be  regarded 
as  legal  cruelty."  The  court  found  that  "  the 
defendant  was  in  the  habit  of  using  toward 
the  plaintiff  the  vilest  and  most  abusive  lan- 
guage, falsely  charging  her  with  adulterous 
intercourse;  that  she  is  a  weak,  nervous  wo- 
man, modest  in  her  deportment,  and  amiable 
in  her  disposition;  that  the  conduct  of  the  de- 
fendant caused  her  much  mental  suffering, 
producing  fits  of  illness,  and  threatening  per- 
manent injury  to  her  health."  The  decree  of 
the  trial  court  refusing  a  divorce  was  reversed. 
Powelson  v.  Powelson,  22  Cal.  358,  citing  and 
approving  Butler  v.  Butler,  i  Pars.  Eq.  Cas. 
(Pa.)  329.    And  see  the  next  note  following. 

Ill  Treatment  of  a  Child  by  tht  husband  solely 
to  give  grief  and  pain  to  the  mother,  and  hav- 
ing the  effect  of  aggravating  her  illness,  has 
been  held  to  be  a  cause  for  separation  from 
bed  and  board.  Dunlap  7/.  Dunlap,  (La.  1S97) 
22  So.  Rep.  929. 

1.  Injury  Caused  by  Mental  Suffering  an  Im- 
practicable Test. —  In  speaking  of  conduct  on 
the  part  of  one  married  person  |im  posing  men- 
tal suffering  upon  the  other,  the  court,  in 
Thornberry  r.  Thornberry,  2  J.  J.  Matsh. 
(Ky.)  322,  said:  "  Without  intending  to  say 
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ing  as  well  as  by  physical  injury.* 

The  Test  of  Mental  Suffering  Is  Injury  to  the  Health.  —  There  may  bc  two  tests  of  the 
degree  of  mental  suffering,  one  that  it  impairs  the  health,  the  other  that  it  is 
so  great  as  to  be  intolerable.*  The  weight  of  authority  is  that  the  mental 
suiTering  must  be  so  severe  as  to  affect  the  health  and  that  any  other  test  for 
mental  suffering  is  dangerous  and  unsafe.** 

The  Difficulty  with  This  Test  is  that  there  are  cases  where  extreme  mental  sufTer- 
ing  may  render  the  condition  intolerable  and  yet  be  insufficient  to  impair  the 


that  such  treatment  on  the  part  of  a  husband 
towards  his  wife  is  not  as  cruel,  inhuman,  and 
barbarous  in  its  moral  aspect  as  personal  vio- 
lence would  be,  we  are  constrained  to  say  that 
this  is  not  the  kind  of  danger  to  the  life  of  the 
wife  against  which  the  legislature  intended  to 
guard.  On  the  contrary,  we  conceive  it  must 
be  some  injury  to  the  body,  intended  or  in- 
flicted, which  will  endanger  life,  to  justify  a 
divorce.  We  cannot  with  sufficient  certainty 
ascertain  the  operation  of  particular  acts  upon 
the  mind,  and  then  trace  the  influences  of  the 
mind  upon  the  body,  in  producing  diseases  and 
death,  to  begin  investigations  of  the  kind 
without  positive  command  by  legislative  au- 
thority." 

"  If  mere  words  will  constitute  the  indigni- 
ties to  the  person  mentioned  by  the  statute,  by 
what  standard  of  refinement  shall  the  offended 
sensibilities  of  the  female  be  estimated? 
Natural  temperament,  education,  and  the  asso- 
ciations of  life  will  very  much  vary  the  degrees 
of  unhappiness  and  discomfort  which  re- 
proaches of  this  character  would  be  likely  to 
produce."  Cheatham  v.  Cheatham,  lo  Mo. 
296. 

1.  "  It  would  be  a  reproach  to  the  law, 
to  permit  a  husband  to  ruin  the  health  of 
his  wife  or  kill  her  in  one  way,  but  not  in  any 
other.  If  the  body  is  the  only  thing  to  be  re- 
garded, yet,  if  we  find  various  avenues  to  it, 
through  any  one  of  which  may  run  the  waters 
to  drown  its  life  or  health,  surely  we  cannot 
maintain  that  there  is  any  principle  whereby 
the  approaches  through  one  avenue  shall  be 
left  open  while  the  others  are  closed."  i 
Bishop  on  Mar.,  Div.,  and  Sep.,  §  1564. 

"  It  seems  to  contemplate  an  entirely  physi- 
cal, sensual  view  of  the  marriage  relation; 
and  if  that  relation  has  no  aim  to  the  social 
happiness  and  mental  enjoyments  of  those 
united  in  it,  the  instruction  should  have  been 
given.  But  if  it  is  otherwise,  if  it  be  true  that 
we  are  possessed  of  social,  moral,  and  intellec- 
tual natures,  with  wants  to  be  supplied,  with 
susceptibilities  of  pain  and  pleasure;  if  they 
can  be  wounded  and  healed,  as  well  as  the 
physical  part,  with  accompanying  suffering 
and  delight,  then  we  think  that  conduct  which 
produces  perpetual  social  sorrow,  although 
physical  food  be  not  withheld,  may  well  be 
classed  as  cruel  and  entitle  the  sufferer  to 
relief.  And  in  point  of  fact,  we  have  no  doubt 
that  mere  cold  neglect,  such  as  is  assumed  in 
the  instruction,  has  sent  brokenhearted  to  the 
grave  hundreds  of  wives,  where  the  dagger, 
poison,  and  purposed  starvation  have  sent 
one."    Rice  v.  Rice,  6  Ind.  100. 

2.  Mental  Suffering  Bendering  Condition  In- 
tolerable.—  Carpenter  v.  Carpenter,  30  Kan. 
712,  4G  Am.  Rep.  108. 


"And  though  the  court  may  not,  as  Lord 
Stowell  said,  have  '  any  scale  of  sensibilities 
by  which  it  can  gauge  the  ijiiantum  of  injury 
done  and  felt,'  it  may  sometimes  perceive  that 
it  is  greater  than  can  be  practically  endured, 
as  well  when  falling  on  the  mind  as  on  the 
body.  Equally,  whether  of  the  one  sort  or  the 
other,  the  court  must  be  made  affirmatively  to- 
perceive  that  cruelty  exists  in  fact,  and  is  suffi- 
cient in  degree,  before  it  can  grant  the  rem- 
edy." Waldron  z'.  Waldron,  85  Cal.  2^i,,ijuotitig^ 
I  Bishop  on  Mar.  and  Div.  (6th  ed),  ^5  725. 

Not  Intolerable  Unless  Health  Injured.  —  ' '  Yet 
the  practical  view  of  the  law  is,  that  a  degree 
of  cruelty  which  cannot  be  perceived  to  injure 
the  body  or  the  health  of  the  body,  '  can  be 
practically  endured,'  and  must  be  endured,  if 
there  is  no  other  remedy  than  by  divorce;  be- 
cause no  '  scale  '  by  which  to  gauge  the  purely 
mental  susceptibilities  and  sufferings  has  yet 
been  invented  or  discovered,  except  such  as 
indicate  the  degrees  thereof  by  their  percept- 
ible effects  upon  the  physical  organization  of 
the  body."  Waldron  v.  Waldron,  85  Cal.  25S. 
But  this  case  is  overruled  in  Barnes  v.  Barnes, 
95  Cal.  171. 

3.  Mental  Suffering  Must  Impair  Health.  — 
Hart  V.  Hart.  (N.  H.  1896)  39  Atl.  Rep.  430; 
Cole  V.  Cole,  (Pa.  C.  PI.  1897)  20  Pa.  Co. 
Ct.  Rep.  138,  28  Pittsb.  Leg.  J.  (Pa.)  252. 

In  a  well-considered  case  the  court,  by  way 
of  dictum,  said  that  intolerable  mental  suffer-, 
ing  will  always  produce  ill  health,  although  it 
would  seem  to  be  a  question  of  fact  in  each  case. 
"  If  it  be  supposed  that  this  interpretation  of 
the  statute  does  not  sufficiently  provide  for  a 
class  of  cases  where,  though  the  abusive  lan- 
guage or  conduct  of  one  party  does  not  affect 
the  health  of  the  other,  yet  it  makes  the  life  of 
the  other  so  wretched  and  intolerable  that  a 
divorce  ought  to  be  granted  on  account  of  the 
cruelly,  we  think  such  supposed  cases  cannot 
actually  exist.  For  deeply  wounded  sensibil- 
ity and  wretchedness  of  mind  can  hardly  fail 
to  affect  the  health.  .\nd  where  there  is  not 
this  evidence  of  injured  feeling,  we  can  see  no 
ground  for  granting  a  divorce  that  is  not  un- 
certain and  dangerous,  and  that  would  not 
authorize  divorces  for  slighter  causes  than  the 
legislature  apparently  contemplated."  Bailey 
V.  Bailey,  97  Mass.  381. 

This  test  was  not  applied  by  the  ecclesiasti- 
cal courts,  as  it  was  said  that  the  court  had 
"  no  scale  of  sensibilities  b\'  which  it  can 
gauge  the  quantum  of  injury  done  and  felt." 
Evans  Evans,  i  Hag.  Con.  35,  4  Eng.  Eccl. 
310- 

Uncongeniality.  —  Want  of  congeniality  is 
not  a  cause  for  separation  from  bed  and  beard 
or  for  divorce.    Ogden  v.  Hebert,  (La.  1897)  22- 
So.  Rep.  919. 
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health,  and  that  it  discriminates  in  favor  of  persons  of  weak  constitutions.* 

Under  Some  Statutes  Grievous  Mental  Suffering  is  cruelty  although  not  of  such  degree 
as  to  impair  tlie  health.* 

/.  Ill  Treatment  Producing  Mental  Suffering  —  (i)  False  and 
Malicious  Charge  of  Adultery. — A  false  and  malicious  charge  of  adultery 
made  by  either  the  husband  *  or  wife  ■*  is  generall)-  held  to  be  cruelty  under 
any  of  the  definitions  of  cruelty.  The  opinions  do  not  always  disclose  whether 
a  divorce  is  granted  on  account  of  an  apprehension  of  personal  violence  that 
might  follow  such  charges  or  on  account  of  mental  suffering.* 

Creating  Apprehension  of  Violence.  —  Such  charges,  accompanied  with  threats  and 
violence,  are  held  to  be  sufficient  if  all  of  such  misconduct  creates  an  apprehen- 


1.  Criticism  of  tMs  Bule.  —  "  This  doctrine 
makes  legal  cruelty  depend,  not  on  the  mis- 
conduct of  the  husband,  but  on  the  endurance 
of  the  wife;  not  on  the  guilt  of  the  wrong- 
doer, but  on  the  vitality  of  the  victim.  The 
anguish  of  the  mind  must  have  eaten  through 
the  flesh,  and  exhibited  itself  in  bodily  disease, 
before  there  can  be  any  legal  evidence  of 
cruelty.  But  some  women,  like  some  men, 
have  inherited  from  sturdy  ancestors  physical 
constitutions  so  robust  *  *  *  that  the 
woes  of  a  Lear  would  not  wear  out  the  ma- 
chinery or  obstruct  the  currents  of  healthy 
physical  life.  Must  such  a  woman  suffer  on 
forever,  and  only  the  weak,  who  faint  at  a 
gentle  reproach,  be  relieved?"  Dissenting 
opinion  in  Waldron  v.  Waldron,  85  Cal.  251; 
approved  in  Barnes  v.  Barnes,  95  Cal.  171. 

2.  Grievous  Mental  Suffering  —  California.  — 
Extreme  cruelty  is  de.'ined  by  the  California 
Code  94),  as  "  the  infliction  of  grievous 
bodily  injury  or  grievous  mental  suffering." 
The  mental  suffering  must  be  of  an  extreme 
degree  but  not  necessarily  impairing  the 
health.  In  a  leading  case  the  court  said:  "  It 
may  be  true  that  there  is  '  no  scale  by  which 
to  gauge  the  purely  mental  susceptibilities  and 
sufferings  '  of  another,  nor  is  it  necessary  that 
there  should  be  any  such  exact  measure.  The 
common  judgment  of  mankind  recognizes  the 
fact  that  there  may  be  unfounded  charges  and 
cruel  imputations  which  are  not  more  easily 
borne  than  physical  bruises,  and  the  necessary 
effect  of  which  is  to  cause  great  mental  dis- 
tress to  the  person  against  whom  they  are 
made.  Whether  in  any  given  case  there  has 
been  inflicted  this  '  grievous  mental  suffer- 
ing '  is  a  pure  question  of  fact,  to  be  deduced 
from  all  the  circumstances  of  each  particular 
case,  keeping  always  in  view  the  intelligence, 
apparent  refinement,  and  delicacy  of  senti- 
ment of  the  complaining  party;  and  no  arbi- 
trary rule  of  law  as  to  what  particular 
probative  facts  shall  exist  in  order  to  justify  a 
finding  of  the  ultimate  facts  of  its  existence 
can  be  given."  Barnes  v.  Barnes,  95  Cal.  176, 
ovcrrulini^  Waldron  v.  Waldron,  85  Cal.  251. 
Sec  also  Fleming  71.  Fleming,  95  Cal.  430,  29 
Am.  St.  Rep.  124;  Smith  v.  Smith,  119  Cal. 
183. 

Kentucky. — See  Holmes  v.  Holmes,  (La. 
1898)  23  So.  Rep.  324. 

Pennsylvania.  —  It  has  been  held  in  Penn- 
sylvania that  indignities  to  the  person  of  the 
wife,  such  as  to  render  her  "  condition  intoler- 
able and  her  life  burdensome,"  and  entitle  her 
to  a  divorce  a  meiisa  et  thoro,  signify  something 
less  than  actual  violence  or  assault,  such  as  to 
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endanger  life  or  health,  but  must  consist  of 
such  conduct  on  the  part  of  the  husband  as  is 
humiliating,  degrading,  and  insulting  to  the 
wife,  and  which  has  been  unprovoked  by  any 
fault  on  her  part.  Downing  Downing,  (Pa. 
C.  PI.  1897)  8  Kulp  (Pa.)  463. 

3.  The  cases  show  that  such  charges  are 
generally  made  by  the  husband  rather  than 
by  the  wife.  See  cases  cited  in  notes  follow- 
ing. See  infra,  this  section.  Cruelty  by  the 
Wife  to  Husband. 

4.  False  and  MaUcious  Charge  of  Adultery.  — 
Walker  v.  Walker,  77  L.  T.  Rep.  715;  Whit- 
more  V.  Whitmore,  49  Mich.  417;  Carpenter 
V.  Carpenter,  30  Kan.  712,  46  Am.  Rep.  108; 
Holyoke  -'.  Holyoke,  78  Me.  404;  Kelly  v. 
Kelly,  18  Nev.  49,  51  Am.  Rep.  733;  Smith  v. 
Smith,  8  Oregon  100;  Sylvis  v.  Sylvis,  11 
Colo.  319. 

But  not  where  made  under  circumstances 
which  do  not  appear  to  render  the  husband's 
condition  intolerable.  McAlister  v.  McAlis- 
ter,  71  Tex.  695. 

In  some  states  such  charge  is  not  cruelty 
unless  it  creates  an  apprehension  of  personal 
violence.  Densmore  v.  Densmore,  6  Mackey 
(D.  C.)  544;  Birkby  Solomons,  15  111.  120; 
Shores  v.  Shores,  23  Ind.  546. 

Where  the  charges  are  based  upon  reasonable 
grounds  for  suspicion,  Masterman  v.  Master- 
man,  58  Kan.  748;  McAllister  v.  McAllister, 
(N.  Dak.  1898)  75  N.  W.  Rep.  256,  and  were 
made  for  the  purpose  of  effecting  a  reconcilia- 
tion and  not  with  malice,  a  divorce  will  not 
be  granted  on  account  of  cruelty.  Beach  v. 
Beach,  4  Okla.  359. 

5.  In  some  cases  a  charge  of  adultery  is 
held  to  be  cruelty,  but  the  rule  of  sufficiency  is 
not  stated,  and  it  is  not  clear  from  the  opin- 
ions whether  there  was  an  apprehension  of 
personal  violence,  or  mental  suffering  sufficient 
to  impair  the  health.  Palmer  v.  Palmer,  45 
Mich.  150,  40  Am.  Rep.  461;  Smith  -■.  Smith, 
8  Oregon  too;  McMahan  v.  McMahan,  9  Ore- 
gon 525;  Eggerth  v.  ICggerth,  15  Oregon  626; 
Rodgcrs  V.  Rodgers,  (Ky.  1891)  17  S.  W.  Rep. 
573;  Graft  v.  Graft,  76  Ind.  136  {citing  Moise 
V.  Morse,  25  Ind.  156;  Shores  v.  Shores,  23 
Ind.  546];  Walsh  v  Walsh,  61  Mich.  554. 

In  some  cases  it  is  held  that  it  is  not  safe  for 
the  wife  to  cohabit  where  such  charges  are 
made.  Palmer  v.  Palmer,  45  Mich.  150.  40 
Am.  Rep.  461;  Rodgers  v.  Rodgers,  (Ky.  1891) 
17  S.  W.  Rep.  573. 

No  special  proof  of  the  degree  of  cruelty  in- 
flicted by  the  false  charge  is  required  where 
the  plaintiff  testifies  that  it  made  life  miser- 
able.   Crow  71.  Crow,  29  Oregon  392. 
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sion  of  violence  or  bodily  harm,*  but  are  insufficient  unless  such  apprehension 
is  created.*  As  such  charges  when  false  and  malicious  usually  evince  hatred 
and  aversion,  a  divorce  will  be  granted  upon  proof  of  but  slight  acts  of  violence.* 
ipprehension  of  Injury  to  Health.  —  Under  the  rule  that  any  misconduct  causing 
mental  suffering  sufficient  to  impair  the  health  will  constitute  cruelty,  such 
charges  are  sufficient  if  they  impair  the  health.'*  In  some  states  mere  mental 
suffering  from  such  charges  is  sufffcient.*  It  is  held  that  charging  a  wife  with 
adultery  is  such  misconduct  or  indignity  as  to  render  her  condition  intolerable.* 
The  accusation  is  sufficient  if  made  in  the  presence  of  the  children,''  or  of 


1.  Creating  Apprehension  of  Violence  —  Ala- 
ba:iia.  —  Folinar  v.  Folmar,  69  Ala.  84. 

Illinois.  —  Farnham  71.  Farnham,  73  111.  497; 
Johnson  v.  Johnson,  125  111.  510;  Wessels  v. 
Wissels,  28  111.  App.  253;  Ward  v.  Ward,  103 
111.  477. 

Iowa.  —  Doolittle  v.  Doolittle,  78  Iowa  691; 
Evans  v.  Evans,  82  Iowa  462;  Prather  v. 
Prath°r,  99  Iowa  393. 

Maryland.  —  Harding  v.  Harding,  22  Md. 
337. 

.V/ichigan.  — Cooper  v.  Cooper,  78  Mich.  316; 
Walsh  V.  Walsh,  61  Mich.  554;  Taylor  v.  Tay- 
lor, 73  Mich.  266;  Warner  v.  Warner,  54  Mich. 
492;  Menzer  v.  Menzer,  83  Mich.  319,  21  Am 
St.  Rep.  605. 

Minnesota. — Wagner  t. Wagner, 36  Minn.  239. 

Missouri.  —  Allen  v.  Allen,  31  Mo.  479. 

New  Jersey.  —  Yule  v.  Yule,  10  N.  J.  Eq. 
138;  Graecen  7'.  Graecen,  2  N.  J.  Eq.  459; 
Smith  V.  Smith,  40  N.  J.  Eq.  566;  Cook  v. 
Cook,  II  M.  J.  Eq.  195;  Thomas  v.  Thomas, 
20  N.  J.  Eq.  97. 

New  York.  —  Waltermire  v.  Waltermire, 
no  N.  Y.  183;  Kennedy  v.  Kennedy,  60  How. 
Pr.  (N.  Y.  Super.  Ct.)  151,  73  N.  Y.  369;  Whis- 
pell  V.  Whispell,  4  Barb.  (N.  Y.)  217. 

North  Carolina.  —  Little  v.  Little,  63  N.  Car. 
22. 

Oregon.  —  Eggerth  v.  Eggerth,  15  Oregon 
626. 

Pennsylvania.  —  Melvin  v.  Melvin,  130  Pa. 
St.  6;  Mason      Mason,  131  Pa.  St.  161. 

Tennessee.  —  Lyie  v.  Lyle,  86  Tenn.  372; 
Sharp  V.  Sharp,  2  Sneed  (Tenn.)  496. 

Texas.  — Cartwright  v.  Carlwright,  18  Tex. 
626;  Spruill  t'.  Spruill,  i  Tex.  Unrep.  Cas.  244. 

IVaskington.  —  Lee  tj.  Lee,  3  Wash.  236; 
Scoland  v.  Scoland,  4  Wash.  118. 

Ecclesiastical  Law.  —  It  seems  that  this  ques- 
tion was  not  decided  by  the  ecclesiastical 
courts,  although  it  was  intimated  that  a  false 
and  malicious  charge  of  adultery  would  be 
sufficient.  Durant  v.  Durant,  i  Hag.  Eccl. 
76S.  cited  in  Smith  v.  Smith,  40  N.  J.  Eq.  566. 

2.  Farnham  71.  Farnham,  73  111.  497.  See 
also  Johnson  v.  Johnson,  125  111.  510;  Ward 
V.  Ward.  103  111.  477. 

A  malicious  charge  of  adultery  without  rea- 
sonable grounds,  made  by  a  husband  at  the 
time  of  driving  the  wife  and  child  from  his 
home,  is  not  cruelty  where  the  circumstances 
do  not  justify  an  apprehension  of  violence. 
Harding  v.  Harding,  22  Md.  337. 

3.  Slight  Violence  with  Charges  Is  Sufficient.  — 
A  malicious  charge  of  adultery  is  not  sufficient 
in  some  states  unless  accompanied  with  con- 
duct creating  an  apprehension  of  violence; 
but  slight  violence  is  sufficient.  In  Black  v. 
Black,  30  N.  J.  Eq.  215,  it  was  said:    "  Slight 


violence  by  a  husband  who  has  evinced  a 
hatred,  almost  diabolical,  against  his  wife,  in 
attempting  to  blast  her  reputation  by  fabricat- 
ing a  charge  of  adultery  against  her,  has  been 
deemed  sufficient.  Graecen  v.  Graecen,  2  N. 
J.  Eq.  45g;  Thomas  v.  Thomas,  20  N.  J.  Eq. 
97.  Any  husband  whose  sense  of  decency  and 
justice  is  so  completely  destroyed  as  to  be 
able,  deliberately,  to  set  on  foot  a  scheme  to 
fasten  upon  his  wife  a  false  charge  of  adul- 
tery is,  in  my  estimation,  capable  of  doing 
anything  a  cruel  heart  can  desire  or  a  brutal 
mind  invent,  and  any  woman  whose  life  must 
be  spent  in  the  seclusion  of  his  home,  and 
whose  person  is  subject  to  his  power,  occupies 
a  position  of  such  constant  and  extreme  dan- 
ger as  to  have  a  right  to  the  protection  of  the 
law  whenever  she  demands  it."  FolloTued  in 
Smith  V.  Smith,  40  N.  J.  Eq.  566. 

4.  Mental  Suffering  from  Charges  Sufficient 
When  Health  Impaired.  —  Myrick  v.  Myrick,  67 
Ga.  771;  Wheeler  v.  Wheeler.  53  Iowa,  511,  36 
Am.  Rep.  240;  McKee  v.  McKee,  77  Iowa  464; 
Holyoke  v.  Holyoke,  78  Me.  404;  Van  Voorhis 
V.  Van  Voorhis,  94  Mich.  60;  Warner  v.  War- 
ner, 54  Mich.  492;  Walsh  v.  Walsh,  61  Mich. 
554;  Kennedy  v.  Kennedy,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)  151. 

6.  Barnes  v.  Barnes,  95  Cal.  171;  Andrews  v. 
Andrews,  (Cal.  i8g8)  52  Pac.  Rep.  298;  Smith 
V.  Smith,  119  Cal.  183;  Venzke  v.  Venzke,  94 
Cal.  225. 

6.  Such  Charges  Are  Indignities  Eendering  th« 
Condition  Intolerable  —  Arkansas.  —  Honnett  v. 
Honnett,  33  Ark.  156,  34  Am.  Rep.  39;  Haley 
V.  Haley,  44  Ark.  429;  Kurtz  z.  Kurtz,  38  Ark. 
119. 

Missouri.  —  Lewis  v.  Lewis,  5  Mo.  278; 
Cheatham  v.  Cheatham,  10  Mo.  296. 

NcTs)  York.  —  Straus  v.  Straus,  67  Hun  (N. 
Y.)  491;  Kennedy  Kennedy,  60  How.  Pr. 
(N.  Y.  Super.  Ct.)  151;  Fowler  v.  Fowler,  19 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  282;  Lutz 
V.  Lutz,  (Supreme  Ct.)  9  N.  Y.  Supp.  858. 

Oregon. — Crow  v.  Crow,  29  Oregon  392; 
Smith  V.  Smith,  8  Oregon  100;  McMahan  v. 
McMahan,  9  Oregon  525;  Eggerth  v.  Eggerth, 
15  Oregon  626;  Herberger  v.  Herberger,  16 
Oregon  327. 

Pennsylvania.  —  Melvin  ;■.  Melvin,  130  Pa. 
St.  6. 

Tennessee.  —  Lyle  v.  Lyle,  86  Tenn.  372. 
Texas.  —  Jones  v.  Jones,  60  Tex.  451;  Bahn 
V.  Bahn,  62  Tex.  518,  50  Am.  Rep.  539;  Will- 
iams V.  Williams,  67  Tex.  19S;  McAlister  y. 
McAlister,  71  Tex.  695.  See  also  dicta  in 
Simons  v.  Simons,  13  Tex.  475,  and  in  Shar- 
man  z.  Sharman,  18  Tex.  526. 

7.  Accusation  Made  in  Presence  of  Children.  — 
Andrews  v.  Andrews,  (Cal.  1898)  52  Pac.  Rep. 
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others,*  or  in  letters  to  the  wife*  or  to  others.^ 

Words  Denoting  Adtdtery.  —  The  charge  of  adultery  may  be  in  any  words  denot- 
ing adultery,  such  as  a  charge  of  bigamy"*  or  incest,'  or  calling  the  wife  a 
"whore"  ®  or  "bitch,"  '  or  a  denial  by  the  husband  that  he  is  the  father  of  her 
child. » 

Charge  of  Adultery  in  Divorce  Suit.  —  A  malicious  charge  of  adulter}'  not  founded 
on  probable  cause  is  a  cause  for  divorce  on  the  ground  of  cruelty  although  it 
was  made  in  a  divorce  suit.® 

Justification  — Truth  of  Charge  or  Reasonable  Cause.  —  The  truth  of  a  charge  of  adul- 
tery is,  of  course,  a  complete  defense."*  But  it  is  held  that  a  divorce  will  not 
be  granted  where  the  wife  has  been  guilty  of  such  indiscreet  conduct  as  to  give 
the  husband  reasonable  grounds  for  jealousy.** 

(2)  Charge  of  Impotence. — A  malicious  charge  of  impotence  made  under 
some  circumstances  will  constitute  cruelty.** 

(3)  Charge  of  Crime.  —  The  false  and  malicious  charge  of  a  crime  or  felony 
which  may  cause  the  arrest  and  prosecution  of  the  husband  or  wife  is  cruelty; 
such  as  a  charge  of  arson,**  attempt  to  kill,*'*  attempt  to  poison,*'  larceny,** 
incest,*''  or  bigamy.**  But  a  charge  against  the  husband  of  assault  and  battery 
made  by  the  wife,  of  w4iich  he  was  subsequently  acquitted,  is  not  alone  suffi- 


2gS;  Evans  v.  Evans,  82  Iowa  462;  Holyoke  v. 
Holyoke,  78  Me.  404;  Doolittle  v.  Doolittle,  78 
Iowa  6gi;  Lutz  v.  Lutz,  (Supreme  Ct.)  g  N.  Y. 
Supp.  85S. 

1.  Accusation  Made  in  Presence  of  Third  Per- 
sons.—  V^enzke  -■.  Venzke,  94  Cal.  225;  Walsh 
V.  Walsh,  61  Mich.  554;  Taylor  v.  Taylor,  73 
Mich.  266;  Smith  v.  Smith,  8  Oregon  100;  Lee 
V.  Lee,  3  Wash.  236. 

Accusation  in  Presence  of  Intermediator.  —  But 
where  the  wife,  after  she  had  filed  a  suit  for 
divorce,  stated  to  a  committee  appointed  by  a 
secret  order,  of  which  the  husband  was  a 
member,  for  the  purpose  of  trying  to  re-estab- 
lish pleasant  relations  between  the  spouses, 
that  the  husband  had  been  guilty  of  adultery, 
it  was  held  that  there  was  no  sufficient 
ground  for  reconvention  for  separation,  no 
malice  being  charged.  Wellman  v.  Wellman, 
(La.  1898)  23  So.  Rep.  104. 

2.  Accusation  Made  in  Letters  to  Wife.  —  Smith 
V.  Smith,  4c  N.  J.  Eq.  566;  Palmer  v.  Palmer, 
45  Mich.  150,  40  Am.  Rep.  461;  Walsh  v. 
Walsh,  61  Mich.  554;  Lyle  v.  Lyle,  86  Tenn. 
372;  Venzke  v.  Venzke,  94  Cal.  225. 

3.  Carpenter  v.  Carpenter,  30  Kan.  712,  46 
Am.  Rep.  loS. 

4.  The  Language  Employed.  —  Jones  v.  Jones, 
62  N.  11.  463. 

6.  Smith  V.  Smith,  8  Oregon  loo;  Palmer  v. 
Palmer,  45  Mich.  150,  40  Am.  Rep.  461 ;  Smith 
7'.  Smith,  40  N.  J.  Eq.  566;  Hray  v.  Bray,  i 
Hag.  Eccl.  163,  3  Eng.  Eccl.  76. 

6.  Waldron  v.  Waldron,  85  Cal.  251; 
Wheeler  v.  Wheeler,  53  Iowa  511,  36  Am.  Rep. 
240;  Bahn  v.  Bahn,  62  Tex.  518,  50  Am.  Rep. 
539;  Smith  V.  Smith,  119  Cal.  1S3. 

7.  Waltermirc  v.  Waltermirc,  no  N.  Y.  183; 
Warner  v.  Warner,  54  Mich.  492. 

8.  Myrick  v.  Myrick,  67  Ga.  771;  Thomas  7). 
Thomas,  20  N.  J.  Eq.  97;  Avery  ?/.  Avery,  33 
Kan.  I,  52  Am.  Rep.  523;  Thomas  v.  Thomas, 
2  Coldw.  (Tenn.)  123;  Lyle  v.  Lyle,  86  Tenn. 
372;  Rodgers  v.  Rodgcrs,  (Ky.  1891)  17  S.  W. 
Rtp.  573;  Palmer  v.  I'almcr,  45  Mich.  150,  40 
Am.  Rep.  461. 

A  threat  by  the  husband  to  ruin  his  wife's 


character  if  she  persisted  in  her  divorce  suit 
has  been  held  not  to  be  an  imputation  of  want 
of  chastity.  Loring  v.  Loring,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  642. 

9.  Charge  of  Adultery  in  Divorce  Suit.  —  Jones 
V.  Jones,  60  Tex.  451;  Wagner  v.  Wagner,  36 
Minn.  239;  De  Haley  v.  Haley,  74  Cal.  489,  14 
Pac.  Rep.  92;  Rodgers  v.  Rodgers,  (Ky.  1891) 

17  S.  W.  Rep.  573;  Smith  v.  Smith,  8  Oregon 
100;  Van  Voorhis  v.  Van  Voorhis,  94  Mich.  60; 
Graecen  v.  Graecen,  2  N.  J.  Eq.  459. 

10.  Truth  of  Charge  a  Justification. — Coulthard 
V.  Coulthard.  91  Iowa  742. 

11.  Indiscreet  Conduct  of  Wife  a  Defense. —  Null- 
meyer  z.  Nullmeyer,  49  111.  App.  573;  Evans 
V.  Evans,  82  Iowa  462;  Carlisle  v.  Carlisle,  99 
Iowa  247;  McKce  v.  McKee,  77  Iowa  464; 
Vanduzer  v.  Vanduzer,  70  Iowa  614;  Harper 
V.  Harper,  29  Mo.  301;  De  Meli  v.  Dc  Meli,  5 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)3o6;  Whis- 
pell  V.  Whispell,  4  Barb.  (N.  Y.)  217;  Kennedy 
V.  Kennedy,  73  N.  Y.  369  (dictum);  Taylor  v. 
Taylor,  74  Hun  (N.  Y.)  639,  26  N.  Y.  Supp. 
246;  Boon  V.  Boon,  12  Oregon  437;  Beckley  v. 
Bcckley,  23  Oregon  226;  VVheeler  n.  Wheeler, 

18  Oregon  261;  Loring  v.  Loring,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  642;  Blurock  v. 
Blurock,  4  Wash.  495.  See  Wellman  v.  Well- 
man,  (La.  1898)  23  So.  Rep.  104. 

12.  Barber  v.  Barber,  7  West.  L.  J.  277. 
In  Van  Arsdalen  v.  Van  Arsdalen,  30  N.  J. 

f-q-  359.  the  husband  charged  his  wife  with 
being  a  hermaphrodite  and  excluded  her  from 
his  house.  A  decree  for  maintenance  was 
granted,  but  it  was  not  on  account  of  the 
cruelty  justifying  the  separation. 

13.  Charge  of  Crime  Generally. —  Marsh  v. 
Mar? h,  64  [owa  667. 

14.  Small  V.  Small,  57  Ind.  568. 
16.  Sappz'.  Sapp,  71  Tex.  348;  Disborough  v. 

Disborough,  (N.  J.  1893)  26  Atl.  Rep.  852. 

16.  McDougall  v.  McDougall,  5  Wash. 
802. 

17.  Smith  V.  Smith,  8  Oregon  100;  Smith 
Smith,  40  N.  J.  Eq.  566;  Palmer  v.  Palmer,  45 
Mich.  150,  40  Am.  Rep.  461. 

18.  Jones  v.  Jones,  62  N.  H.  463. 
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cient  evidence  of  cruelty.* 

(4)  Coimnission  of  Crime.  —  The  fact  that  the  husband  has  committed  a 
crime  is  generally  insufficient.*  But  under  some  circumstances  the  crime  may 
be  so  outrageous  as  to  render  cohabitation  intolerable  and  to  injure  the  health.* 

(5)  Vice  and  Immoral  Conduct.  — Vice,  gambling,  gross  extravagance,  and 
immoral  conduct  are  held  to  be  insufficient,  because  not  disclosing  malice 
towards  the  wife  and  not  creating  an  apprehension  of  harm.* 

(6)  Other  Causes  for  Divorce  as  Cruelty.  —  Other  causes  for  divorce  may 
constitute  cruelty  where  the  misconduct  is  of  such  character  as  to  create  an 
apprehension  of  harm,  although  this  may  be  granting  relief  for  specific  causes 
not  alleged.' 

Desertion  as  Cruelty.  —  The  fact  that  one  party  deserts  and  leaves  the  other 
destitute  may  constitute  extreme  cruelty  where  the  circumstances  are  such  as 
to  create  mental  suffering  sufficient  to  impair  the  health.*  But  ordinarily 
there  can  be  no  apprehension  of  bodily  harm  where  the  parties  are  separated.' 


1.  Burney  v.  Burney,  11  Tex.  Civ.  App.  174. 

2.  Commission  of  Crime.  —  Lucas  v.  Lucas,  2 
Tex.  112;  Sharman  t.  Sharman,  18  Tex.  521. 

3.  Attempt  to  commit  rape  and  public  dis- 
grace therefrom  will  justify  a  divorce  where 
the  wife's  health  is  injured  thereby.  Fleming 
V.  Fleming,  95  Cal.  430,  29  Am.  St.  Rep.  124. 

The  murder  of  a  son  and  violent  conduct 
towards  the  wife  constitute  cruelty.  Wright 
V.  Wright,  6  Tex.  3. 

4.  Immoral  Conduct. —  Scott  i'.  Scott,  2g  L.  J. 
Mat.  Cas.  64;  Chesnutt  v.  Chesnutt,  i  Spinks 
196. 

The  practice  of  masturbation  by  the  hus- 
band in  the  presence  of  the  wife  is  not  cruelty, 
because  it  discloses  no  "  malevolent  motive  " 
towards  the  wife.  W.  v.  W.,  141  Mass.  495, 
55  Am.  Rep.  491. 

Permitting  lewd  conduct  of  daughters  in  the 
home  is  cruelty  to  the  wife.  Davis  v.  Davir, 
86  Ky.  32. 

5.  Adultery  and  Drunkenness  Not  Cruelty.  —  In 

Haskell  v.  Haskell,  54  Cal.  262,  the  petition 
-contained  allegations  of  adulterous  conduct 
which  did  not  amount  to  a  direct  allegation  of 
adultery,  and  also  habits  of  excessive  drink- 
ing which  did  not  constitute  habitual  drunk- 
enness, and  that  such  conduct  caused  the 
plaintiff  great  mental  suffering.  It  was  held 
that  the  petition  did  not  allege  a  cause  for  di- 
vorce on  the  ground  of  cruelty.  "  That  adul- 
tery or  habitual  intemperance  would  in  a 
popular  sense  constitute  extreme  cruelty,  we 
do  not  question.  And  so  would  wilful  deser- 
tion or  wilful  neglect.  But  in  a  legal  sense, 
extreme  cruelty  is  something  different  from 
any  of  the  other  causes  of  divorce,  and  consti- 
tutes a  separate  and  distinct  cause  of  action. 
Otherwise,  it  would  be  unnecessary  to  specify 
any  other  cause  than  extreme  cruelty  as  a 
ground  of  divorce  in  any  case.  *  *  *  That 
theory  is  not  supported  by  any  authority,  and 
we  are  not  inclined  to  lend  it  our  counte- 
nance." 

But  where  a  course  of  conduct  falls  within 
the  limits  of  two  distinct  causes  of  divorce  it 
seems  that  the  plaintiff  has  a  choice  of  reme- 
dies and  may  elect  to  allege  the  misconduct 
as  a  form  of  cruelty.  See  cases  in  the  follow- 
ing notes. 

6.  Desertion    Creating  Mental  Suffering.  —  In 

F.astes  V.  Eastes,  79  Ind.  363,  it  was  held  that 


a  petition  alleging  that  the  husband  without 
cause  and  within  three  years  after  his  mar- 
riage abandoned  his  wife  and  child,  absconded 
from  the  state,  and,  without  explanation  or  ex- 
cuse or  correspondence  with  her,  left  her  de- 
pendent upon  .her  own  labor  and  the  charity  of 
friends  for  the  support  of  herself  and  child, 
stated  facts  showing  "  cruel  and  inhuman 
treatment."  "  To  a  sensitive,  spirited  wo- 
man, such  treatment  would  be  far  more  cruel 
and  inhuman  than  the  infliction  of  corporal 
punishment  or  of  severe  injuries  to  her  per- 
son; for  mental  suffering  and  public  shame 
and  disgrace  are  more  difficult  to  be  borne 
than  mere  physical  pain." 

A  wife  falsely  accused  her  husband  of  hav- 
ing another  wife  living  and  not  divorced, 
threatened  to  prosecute  him  for  bigamy  unless 
he  paid  her  a  certain  sum,  and  finally  left  him, 
taking  all  his  clothes.  The  court  said :  "The 
effect  of  her  conduct  and  language  upon  his 
health  is  a  question  of  fact  to  be  determined 
when  the  evidence  shall  be  received  and  consid- 
ered. It  is  possible  that  the  sudden  departure 
of  his  wife  in  the  second  week  of  their  married 
life,  the  loss  of  his  wearing  apparel,  the 
charge  that  he  had  committed  the  crime  of 
bigamy,  and  the  threat  to  pursue  him  to  the 
prison  walls  may  have  so  shocked  his  mental 
sensibilities  as  to  have  permanently  or  seri- 
ously injured  his  bodily  or  mental  health." 
Jones  V.  Jones,  62  N.  H.  463. 

The  circumstances  of  the  desertion  may  be 
such  as  to  constitute  cruelty.  Whitacre  v. 
Whitacre,  64  Mich.  232;  Cary  v.  Cary,  106 
Mich.  646;  Lillie  v.  Lillie,  65  Vt.  109.  See 
also  supra,  this  section.  Desertion ;  Abandon- 
ment and  Neglect  to  Provide  ;  Failure  or  A'egleet 
to  Support. 

7.  Desertion  and  leaving  the  Wife  Without 
Suitable  Maintenance  is  not  cruelty  where  the 
circumstances  do  not  create  an  apprehension 
of  physical  harm.  Myrick  v.  Myrick,  67  Ga. 
771;  Cartwright  v.  Cartwright,  18  Te.x.  626; 
Severn  v.  Severn,  3  Grant's  Ch.  (U.  C.)  431; 
Fountain  v.  Fountain,  23  111.  App.  529;  Halls 
V.  Cartwright,  18  La.  Ann.  414;  Pulliam  v. 
Pulliam,  Freem.  (Miss.)  348;  Smedley  v. 
Smedley,  30  Ala.  714. 

A  divorce  will  not  be  granted  for  cruelty  con- 
sisting of  a  refusal  to  live  with  and  support  a 
wife  in  the  absence  of  proof  that  such  conduct 
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Drunkenness  or  Adultery  as  Cruelty.  —  Habitual  drunkenness  *  or  adulterous  con- 
duct *  may  be  cruelty.  It  is  a  question  of  fact  whether  under  all  the  circum- 
stances such  conduct  is  sufficient  to  justify  a  divorce. 

Gross  Neglect  of  Duty —  Indignities.  —  But  a  desertion  without  provision  for  sup- 
port is  not  an  indignity  rendering  the  wife's  condition  intolerable.^  Nor  is  a 
gross  neglect  of  duty  by  the  wife  sufficient  cruelty  where  there  is  no  appre- 
hension of  actual  physical  violence.^ 

(7)  Vile,  Abusive,  and  Profane  Language.  —  Habitual  indulgence  in  vile  and 
profane  language  will  not  constitute  cruelty  where  such  conduct  does  not  create 
an  apprehension  of  bodily  harm.'  Such  conduct  may  be  sufficient,  however, 
where  it  produces  mental  suffering  sufficient  to  injure  the  health. 

(8)  Conduct  Causing  Unhappiness.  —  Misconduct  of  one  of  the  parties 
which  causes  unhappiness  but  creates  no  apprehension  of  mental  suffering  suffi- 
cient to  injure  the  health  is  not  sufficient  to  justify  a  divorce.' 


impaired  her  health  during  the  separation. 
"  Divorce  on  the  ground  of  extreme  cruelty  is 
a  preventive  remedy  to  protect  the  life  and 
health  of  the  wife,  and  not  for  the  punishment 
of  the  husband."  Burton  Burton,  52  N.  J. 
Eq.  215. 

1.  Habitual  Drunkenness  May  Be  Cruelty.  —  A 

divorce  for  cruelty  arising  from  habitual 
drunkenness  may  be  granted,  although 
habitual  drunkenness  is  not  a  cause  for  di- 
vorce. It  is  not  creating  a  new  cause  for  di- 
vorce to  allow  a  divorce  for  cruelty  in  such 
case.  McVickar  v.  McVickar,  46  N.  J.  Eq. 
490.  19  Am.  St.  Rep.  422,  liistin^^idshiuj^ 
Laing  v.  Laing,  21  N.  J.  Eq.  248. 

A  divorce  may  be  granted  for  cruelty  al- 
though the  facts  alleged  and  proved  estab- 
lished habitual  drunkenness  and  a  divorce 
could  have  been  obtained  on  that  ground. 
Wachholz  w.  VVachholz,  75  Wis.  377;  Crichton 
V.  Crichton,  73  Wis,  59. 

2.  \dulterous  Conduct  is  Cruelty.  —  An  at- 
tempt by  a  husbatid  to  commit  adultery  with 
a  servant  is  cruelty  where  the  husband  is  ar- 
rested on  a  charge  of  attempt  to  commit  rape, 
it  appearing  that  the  public  disgrace  and  sub- 
sequent conduct  of  the  husband  caused  the 
plaintiff  grievous  mental  suffering,  thereby 
greatly  impairing  her  health.  Fleming  v. 
Fleming,  95  Cal.  430.  29  Am.  St.  Rep.  124. 

In  Bcthune  v.  Bethune,  (1891)  Prob.  205, 
some  of  the  judges  were  of  the  opinion  that 
the  adulterous  conduct  of  a  husband  in  resid- 
ing with  several  mistresses  and  acknowledg- 
ing to  his  wife  his  preference  for  them  was 
extreme  cruelty,  as  it  caused  the  wife  great 
mental  suffering  and  impaired  her  health. 
A  divorce  was  refused,  however,  on  the  ground 
of  unreasonable  delay  in  bringing  suit. 

The  mental  suffering  caused  by  committing 
sodamv  is  cruelty.  Anonymous,  (C.  I'l.)  2 
Ohio  N.  P.  342. 

Lewd  and  indecent  conduct  of  a  husband  to- 
ward a  daughter  is  neither  cruelty  nor  a  per- 
sonal indignity  rendering  life  burdensome, 
because  the  indignity  is  not  directed  towards 
the  wife.    Cline  v.  Cline,  10  (Oregon  474. 

Adultery  committed  by  a  husbantl  with  a 
servant  whom  he  retained  and  cared  for  dur- 
ing her  pregnancy  is  not  an  indignity  intended 
to  annoy  the  wife.  Miller  v.  Miller,  78  N. 
Car.  102.  See  similar  facts  in  Cousen  7/. 
Cousen,  4  Sw.  &  Tr.  164. 

3.  Cannon  v.  Cannon,  17  Mo.  Apj),  390. 

9  C.  of  L. — 51  8oi 


4.  A  petition  alleging  want  of  sympathy  by 
the  wife,  gossiping,  scolding,  wasteful  habits, 
using  tobacco,  and  neglect  during  sickness, 
does  not  state  sufficient  facts  to  entitle  the 
plaintiff  to  a  divorce  for  crueltv.  Densmore 
V.  Densmore,  6  Mackey  (D.  C.)  544. 

5.  Vile,  Profane,  or  Abusive  Language.  —  F.m- 
bree  v.  Embree,  53  111.  394;  Potter  v.  Potter, 
75  Iowa  211;  Shutt  V.  Shutt,  71  Md.  199,  17 
Am.  St.  Rep.  519;  Waskam  v.  Waskam,  31 
Miss.  154;  Davis  v.  Davis,  19  N.  J.  Eq.  iSi; 
Hewitt        Hewitt,  (N.  J.  1897)  37  Atl.  Rep. 

lOII. 

Such  conduct  is  sufficient  to  create  an  appre- 
hension of  bodily  harm  where  the  husband 
has  a  violent  temper  and  there  is  some  evi- 
dence of  malice.  Moyler  v.  Moyler,  11  Ala. 
620;  Goodrich  v.  Goodrich,  44  Ala.  670; 
Folmar  v.  Folmar,  69  Ala.  84;  Douglass  v. 
Douglass,  81  Iowa  258;  Whitacre  v.  Whitacre, 

64  Mich.  232;  Day  v.  Day,  56  N.  H.  316;  Mc- 
Bride  v.  McBride,  (Supreme  Ct.)  9  N.  Y.  Supp. 
827;  Myers  v.  Myers,  83  Va.  806;  Denison  7/. 
Denison,  4  Wash.  705;  Johnson  v.  Johnson,  4 
Wis.  135. 

6.  Beall  v.  Beall,  80  Ky.  675.  See  dictum  in 
Freeman  v.  Freeman,  31  Wis.  235.  Sec  also 
supra,  this  section.  Falsi'  and  Malicious  Chari^e 
of  A(hilti-fy. 

7.  Conduct  Occasioning  Unhappiness.  —  Ennis 
V.  Ennis,  92  Iowa  107;  German  German,  57 
Mich.  256;  Morrison  v.  Morrison,  64  Mich.  53; 
Johnson  v.  Johnson,  49  Mich.  639;  Rose  -'. 
Rose,  50  Mich.  92;  Mindc  v.  Minde,  65  Mich. 
633;  Davis  v.  Davis,  i  Hun  (N.  Y.)  444;  De 
Meli  V.  De  Mcli,  67  How.  Pr.  (N.  Y.  Supreme 
Ct.)  20. 

Want  of  Affection. —  Mere  want  of  affection, 
diversity  of  tastes  or  disparity  of  age,  when 
not  sufficient  tocreate  mental  suffering,  does  not 
justify  a  divorce  for  cruelty.  Myrick  My- 
rick,  67  Ga.  771;  Fairchild  -'.  Fairchild,  43  N. 
J.  Eq.  473;  Taylor  7-.  Taylor,  80  Iowa  29,  20 
Am.  St.  Rep.  394;  Peck  v.  Peck,  66  Mich.  586; 
Scott  V.  Scott,  61  Tex.  119;  Minde  v.  Minde, 

65  Mich.  633. 

Refusal  to  Speak.  —  Refusal  to  speak  is  some 
evidence  of  continued  ill  will  or  malice 
towards  the  plaintiff,  and  creates  an  apprchen. 
sion  ,of  an  outbreak  of  anger.  Robbins  v. 
Robbins,  100  Mass.  150,  97  Am.  Dec.  gi; 
Dwycr  7,'.  Dwycr,  2  Mo.  App.  17;  Pillar  v. 
Pillar,  22  Wis.  658;  Miller  t.  Miller,  72  Tex. 
250. 
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,<^.  Cruelty  ry  Disregard  of  Mutual  Rights  —  Mutual  Rights  of  Husband 

and  Wife  —  Reasonable  Restraint.  —  It  is  said  that  the  husband  has  a  right  to  exer- 
cise a  reasonable  restraint  over  his  wife,  but  the  nature  of  the  restraint  has  not 
been  defined  in  the  reports.*  It  is  now  held  that  the  husband  has  no  right  to 
imprison  his  wife,'-*  although  there  are  many  early  cases  to  the  contrary.^ 

Management  of  Household.  —  The  wife  has  not  the  same  right  as  the  husband  to 
control  the  domestic  affairs.  He  has  a  right  to  select  the  home  *  and  to 
determine  who  shall  visit  his  family.*  He  ma)'^  even  exclude  the  wife  from  the 
home  if  he  has  a  justifiable  cause,®  otherwise  it  is  cruelty  to  do  so.''  It  is  not 
cruelty  for  the  husband  to  assume  the  management  of  the  household  and 
deprive  the  wife  of  all  management.**  But  it  may  be  cruelty  in  some  cases  to 
reduce  her  to  the  menial  condition  of  a  servant.®  While  a  husband  may  have 
no  clear  right  to  control  the  conduct  of  the  wife  in  every  matter,  it  is  not 
cruelty  for  him  to  forbid  her  attending  church  or  to  visit  her  family  and 
relatives, '* 

Chastisement  of  "Wife.  — •  The  husband  has  no  right  to  whip  or  chastise  his  wife, 


Slight  acts  of  violence  followed  by  a  refusal 
to  speak  for  more  than  two  years  are  sufficient 
to  create  an  apprehension  of  personal  injury. 
Sharp  V.  Sharp,  ii6  111.  509,  affirming  16  111. 
App.  348. 

1.  Reasonable  Restraint  by  Husband.  —  Ac- 
cording to  some  early  cases  the  husband  was 
justified  in  imprisoning  the  wife  to  prevent  her 
from  going  in  lewd  company.  But  "  she  is 
entitled  to  reasonable  liberty  if  her  behavior  is 
not  very  bad."  Rex  v.  Lister,  i  Stra.  478; 
Lister's  Case,  8  Mod,  22;  In  re  Price,  2  F.  & 
F.  263;  Taylor  v.  Taylor,  2  Lee  172. 

A  husband  has  no  right  to  imprison  the  wife 
after  a  separation  under  articles.  In  re  Coch- 
rane, 8  Dowl.  P.  C.  630;  Reg.  v.  Leggatt,  18 
Q.  B.  781,  83  E.  C.  L.  781;  Rex  v.  Mead,  i 
Burr  542;  Rex  v.  Middleton,  i  Chit.  Rep. 
654,  18  E.  C.  L.  192. 

"  Where  the  wife  will  make  an  undue  use  of 
her  liberty,  either  by  squandering  away  her 
husband's  estate,  or  go  into  lewd  company,  it 
is  lawful  for  the  husband,  in  order  to  preserve 
his  honor  and  estate,  to  lay  such  a  wife  under 
a  restraint."    Rex  v.  Lister,  i  Stra.  478. 

The  husband  may  restrain  the  wife  by 
using  such  force  as  may  be  necessary  to  pre- 
vent her  making  an  assault  and  striking  with 
a  knife,  Richards  v.  Richards,  i  Grant's  Cas. 
(Pa.)  389;  or  from  damaging  the  property  of 
others,  i  Black.  Com.  445;  2  Kent's  Com. 
181;  People  V.  Winters,  2  Park.  Cr.  Rep.  (Clin- 
ton Oyer  &  T.  Ct.)  10. 

2.  The  husband  has  no  right  to  forcibly  seize 
his  wife,  carry  her  to  his  house,  and  imprison 
her  there  against  her  will,  in  order  to  regain 
her  affections,  although  the  court  had  granted 
him  a  decree  of  restitution  of  conjugal  rights. 
Reg.  V.  Jackson,  (1891)  i  Q.  B.  671. 

3.  See  cases  cited  in  preceding  note. 

4.  See  supra,  this  section,  Desertion. 

5.  Right  to  Exclude  Wife's  Associates.  —  The 
husband  has  a  right  to  exclude  the  wife's 
relatives  and  associates  if  he  has  good  reason 
to  believe  them  to  be  dangerous,  or  not  fit  for 
her  companionship.  Fulton  v.  Fulton,  36 
Miss.  517;  Neeld  v.  Neeld,  4  Hag.  Eccl.  263; 
Waring  v.  Waring,  2  Hag.  Con.  153,  2  Phillim. 
132;  Rose  V.  Rose,  52  Hun  (N.  Y.)  154. 

Right  to  Exclude  Mother-in-law.  —  Shaw  v. 
Shaw,  17  Conn.  189;  Maben  v.  Maben,  72 
Iowa  658.    See  also  Williams  v.  Williams,  130 


N.  Y.  193,  27  Am.  St.  Rep.  517,  17  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  297. 

Right  to  Exclude  Children.  —  It  is  not  cruelty 
to  exclude  a  child  from  the  home  for  gross 
misconduct.  Fulton  v.  Fulton,  36  Miss.  517; 
Smith  V.  Smith,  40  N.  J.  Eq.  584.  But  it  will 
be  cruelty  where  there  was  no  reasonable 
cause  for  the  expulsion,  and  such  conduct 
renders  the  wife's  condition  intolerable. 
Friend  v.  Friend,  53  Mich.  543,  51  Am.  Rep. 
161;  Melvin  v.  Melvin,  130  Pa.  St.  6. 

6.  It  is  not  cruelty  to  turn  the  wife  out  of 
doors  where  she  has  been  guilty  of  adultery. 
Palmer  v.  Palmer,  29  How.  Pr.  (Buffalo  Super. 
Ct.)  390. 

7.  Friend  v.  Friend,  53  Mich.  543,  51  Am. 
Rep.  161 ;  Whitacre  v.  Whitacre,  64  Mich.  232; 
Sharp  V.  Sharp,  116  111.  509;  Myrick  v.  My- 
rick,  67  Ga.  771. 

8.  Smith  V.  Smith,  2  Phillim.  207,  i  Eng. 
Eccl.  232. 

"  I  cannot  call  it  cruelty  if  a  gentleman 
chooses  to  settle  his  weekly  bills  himself;  be- 
cause I  take  it  that  a  wife  acts  in  this  respect 
not  by  any  original  right,  but  as  the  steward 
and  as  the  representative  of  her  husband. 
And  if  a  man  has  but  a  moderate  opinion  of 
his  wife's  management,  and  is  vain  enough  to 
have  a  better  of  his  own  —  if  he  does  choose  to 
take  into  his  own  hands  the  payment  of  the 
weekly  bills  —  I  protest  that  it  does  ap- 
pear to  me  to  be  that  kind  of  conduct  with 
which  no  magistrate,  ecclesiastical  or  civil,  has 
any  right  to  interfere."  Evans  v.  Evans,  i 
Hag.  Con.  35,  115,  116,  4  Eng.  Eccl.  310. 

A  husband  is  justified  in  excluding  the  wife 
from  his  saloon  and  in  preventing  her  from 
assisting  in  the  business.  Cereghino  v.  Cere- 
ghino,  4  Utah  100. 

9.  Dwyer  v.  Dwyer,  2  Mo.  App.  19. 

10.  Lawrence  v.  Lawrence,  3  Paige  (N.  Y.) 
272.  See  I  Bishop  on  Marriage,  Div.,  and  Sep., 
§  1627. 

11.  Neeld  v.  Neeld,  4  Hag.  Eccl.  263;  D'Agui- 
lar  V.  D'Aguilar,  I  Hag.  Eccl.  773;  Friend  v. 
Friend,  53  Mich.  543,  51  Am.  Rep.  161 ;  Shaw 
V.  Shaw,  17  Conn.  189;  Fulton  v.  Fulton,  36 
Miss.  517. 

"Another  charge  is  that  her  husband  for 
some  years  forbade  her  intercourse  with  her 
own  family;  it  was  not  without  hesitation  that 
the  court  admitted  the  pleading  this  fact;  for, 
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and  it  is  cruelty  for  him  to  do  so.'  There  are  some  early  authorities  sustain- 
ing the  right  of  "moderate  correction  "  by  chastisement  by  the  husband,'*  but 
this  is  now  denied.^  It  is  questionable  whether  the  right  to  punish  a  wife  by 
whipping,  beating,  or  imprisonment  ever  existed  at  common  law,  there  being 
no  adjudications  to  that  effect  and  nothing  more  than  "ancient  dicta."  * 

Punishing  Child.  —  The  husband  may  protect  his  possession  of  the  children  by 
such  force  against  the  wife  as  may  be  necessary ;  *  and  it  is  not  cruelty  for  him 
to  severely  punish  a  child,®  unless  it  is  for  the  purpose  of  annoying  and  distress- 
ing the  wife.' 

Protecting  Wife  from  Cruelty  of  Child.  —  The  husband  is  bound  to  protect  his  wife 
from  the  abuse  of  his  children,  either  by  expelling  an  unruly  child  from  the 
home  or  by  providing  a  home  elsewhere  for  the  wife.* 

though  it  may  be  a  harsh  exercise  of  the  hus- 
band's authority,  yet  he  may  be  justified  in 
such  a  prohibition;  though  a  woman  may  be 
amiable,  her  connections  may  not  be  so;  and 
there  may  be  many  reasons  to  justify  a  hus- 
band in  denying  such  an  intercourse.  Though 
it  may  be  harsh,  it  would  be  going  too  far  for 
the  court  to  interfere."  Waring  v.  Waring.  2 
Phillim.  132. 

1.  Chastising  Wife  —  Alabama.  —  Fulgham  v. 
State,  46  Ala.  143. 

Georgia. — Gholston   v.  Gholston,    31  Ga. 
625. 

Illinois.  —  Wessels  v.  Wessels,  28  111.  App. 
253. 

Iowa.  —  Knight  v.  Knight,  31  Iowa  451. 
Maryland.  —  Hawkins  v.  Hawkins,  65  Md. 
104. 

Massachusetts.  — Com.  v.  McAfee,  108  Mass. 
458,  II  Am.  Rep.  383. 

Montana. — Albert  v.  Albert,  5  Mont.  577,  51 
Am.  Rep.  86. 

Nebraska.  —  Boeck  v.  Boeck,  16  Neb.  ig6. 

New  Hampshire.  —  Poor  v.  Poor,  8  N.  H. 
307,  29  Am.  Dec.  664. 

Pennsylvania.  —  Edmond's  Appeal,  57  Pa. 
St.  232;  Richards  v.  Richards,  I  Grant's  Cas. 
(Pa.)  389. 

Texas. — Gorman  v.  State,  42  Tex.  221; 
Owen  V.  State,  7  Tex.  App.  329. 

Wisconsin.  —  Pillar  v.  Pillar,  22  Wis.  658. 

A  husband  is  not  justified  in  whipping  his 
wife  although  her  conduct  is  exasperating  and 
he  is  provoked  by  her  abuse.  Marsh  v. 
Marsh,  64  Iowa  667. 

2.  Joyner  v.  Joyner,  6  Jones  Eq.  (59  N.  Car.) 
322,  82  Am.  Dec.  421;  State  v.  Rhodes,  Phil. 
L.  (61  N.  Car.)  453,  98  Am.  Dec.  78;  State  v. 
Mibrey,  64  N.  Car.  592;  State  v.  Black,  i 
Winst.  L.  (6o(7  N.  Car.)  266,  86  Am.  Dec.  436. 

Justification  for  Whipping  Wife.  —  An  early 
report  gives  the  following  reasons  in  favor  of 
wife  whipping:  "  Family  broils  and  dissen- 
sions cannot  be  investigated  before  the  tribu- 
nals of  the  country  without  casting  a  shade 
over  the  character  of  those  who  are  unfortu- 
nately engaged  in  the  controversy.  To  screen 
from  pul)lic  reproach  those  who  may  be  thus 
unhappily  situated,  let  the  husband  be  per- 
mitted to  exercise  the  right  of  moderate  chas- 
tisement in  cases  of  great  emergency,  and  use 
salutary  restraints  in  every  case  of  misbe- 
havior, without  being  subjected  to  vexatious 
prosecutions,  resulting  in  the  mutual  discredit 
and  shame  of  all  parties  concerned."  Bradley 
V.  State,  Walk.  (Miss.)  156. 

8.  In  a  later  case  in  North  Carolina  it  was 


said:  "  We  may  assume  that  the  old  doctrine 
that  a  husband  had  a  right  to  whip  his  wife, 
provided  he  used  a  switch  no  larger  than 
his  thumb,  is  not  law  in  North  Carolina." 
State  V.  Oliver,  70  N.  Car.  60.  See  also  Tay- 
lor V.  Taylor,  76  N.  Car.  433.  See  the  cases 
in  the  second  note  preceding. 

4.  In  Reg.  v.  Jackson,  (i8gi)  i  Q.  B.  671,  it 
was  held  that  the  term  salva  moderata  casti- 
gatione  meant  not  beating  but  admonition 
and  confinement  to  the  house,  and  that  the 
early  cases  only  refer  to  the  right  to  punish  in 
connection  with  the  right  to  imprison,  and  are 
by  way  of  dicta.  See  criticism  of  Rex  v. 
Lister,  i  Stra.  478,  in  Manby  v.  Scott,  i  Sid. 
109,  1  Lev.  4,  2  Smith's  L.  Cas.  479;  Leigh's 
Case,  3  Keb.  433;  In  re  Cochrane,  8  Dowl.  P. 
C.  630;  Reg.  V.  Leggatt,  18  Q.  B.  781,  83  E.  C. 
L.  7S1. 

5.  Miller  v.  Miller,  72  Tex.  250. 

6.  Reed  v.  Reed,  4  Nev.  395;  Beckley  v. 
Beckley,  23  Oregon  226;  Maben  v.  Maben,  72 
Iowa  658. 

7.  Crow  V.  Crow,  7  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  423;  Perry  v.  Perry,  i  Barb.  Ch. 
(N.  Y.)  516;  Cooper  v.  Cooper,  78  Mich.  316; 
Friend  v.  Friend,  53  Mich.  543,  51  Am.  Rep. 
161;  McKee  v.  McKee,  77  Iowa  465;  Smith  v. 
Smith,  2  Phillim.  207;  Suggate  v.  Suggate,  i 
Sw.  &  Tr.  489. 

8.  Husband  Kesponsible  for  Cruelty  of  Children. 
—  Where  the  cruelty  of  the  children  by  a  for- 
mer wife  had  driven  the  wife  away,  the  court 
said:  "There  is  no  claim  that  the  plaintiff 
advised  his  children  to  commit  the  acts  com- 
plained of,  nor  is  it  necessary  that  he  should 
have  done  so.  Whatever  course  of  conduct 
was  by  his  children  pursued  towards  his  wife 
with  his  knowledge,  he  must  be  held  account- 
able for  as  having  assented  thereto.  Nor  can 
he  protect  himself  from  the  legal  results  which 
may  follow  such  cruel  and  inhuman  treatment 
as  will  justify  a  divorce  to  the  wife  on  the 
ground  that  his  children  were  the  wrongdoers, 
and  that  he  ought  not  be  compelled  to  send 
them  away  from  their  home.  The  law  re- 
quires a  husband  to  do  all  that  he  reasonably 
can  to  protect  his  wife  from  insult  and  abuse, 
regardless  of  the  source  from  which  it  may 
come.  If,  as  seems  to  be  the  case  here,  he 
could  not  or  would  not  control  the  conduct  of 
his  children  to  the  extent  of  securing  to  the 
wife  decent  treatment  at  their  hands,  then  he 
is,  if  possessed  of  ample  means,  bound  to  pro- 
vide a  home  where  she  can  be  free  from  their 
insult  and  abuse."  Day  v.  Day,  84  Iowa  224, 
citing  Atkinson  v.  Atkinson,  67  Iowa  364. 
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Requiring  Wife  to  Labor.  —  It  is  not  cruelty  to  require  the  wife  to  perform  the 
duties  of  a  housekeeper;  *  but  it  is  cruelty  to  compel  her  to  perform  more 
work  than  she  is  able  to  do,*  or  to  work  outdoors  in  inclement  weather,'  or 
to  do  tlio  labor  of  a  man  in  the  field.'* 

Tyrannical  Conduct.  —  The  husband's  control  of  the  household  must  be  reason- 
ablcand  just.  A  persistent  course  of  tyrannical  conduct,  degrading  and  humiliat- 
ing the  wife,  badgering  and  terrorizing  her,  will  justify  a  divorce  where  it  injures 
the  wife's  health.*  Where  the  health  is  injured  in  such  cases  a  divorce  will  be 
granted  although  no  violence  was  inflicted  or  apprehended.* 

Cruelty  by  Children.  —  A  divorce  may  be  granted  for  cruelty  inflicted  by  the 
children  where  it  is  aided  and  abetted  by  the  defendant  or  permitted  where  it 
could  have  been  prevented.'' 

h.  Cruelty  by  the  Wife  to  Husband  —  Husband  May  obtain  Divorce  for 
Cruelty.  —  Either  party  could  obtain  a  divorce  for  cruelty  in  the  ecclesiastical 
courts,**  and  no  distinction  between  the  parties  is  made  in  our  divorce  statutes 
except  in  a  few  states.*    In  view  of  the  relative  strength  of  the  husband,  his 


1.  Compelling  Wife  to  Overwork.  —  A  charge 
of  compelling  a  wife  to  overwork  while  in 
delicate  health,  thereby  injuring  her  health,  is 
not  sustained  by  proof  that  for  want  of  proper 
help  the  wife  had  more  work  than  she  was 
able  to  do,  where  she  did  not  endeavor  to 
procure  help,  but  voluntarily  undertook  to  do 
the  work.  Beyer  v.  Beyer,  50  Wis.  254,  36 
Am.  Rep.  848. 

It  is  not  cruelty  to  require  a  wife  accustomed 
to  farm  labor  to  work  in  the  field  in  addition 
to  taking  care  of  two  large  gardens,  milking 
five  cows,  churning  by  hand,  taking  care  of  a 
young  child,  and  the  usual  cares  of  housekeep- 
ing, where  the  wife  performs  the  labor  without 
complaining  that  it  injures  her  health.  Der- 
rick's Appeals,  117  Pa.  St.  452. 

2.  Gibbs  V.  Gibbs,  18  Kan.  419;  De  Zwaan 
y.  De  Zwaan,  gi  Mich.  279. 

3.  Eastman  v.  Eastman,  75  Tex.  473. 

4.  Huilker  z/.  Huilker,  64  Tex.  i;  Caruthers 
V.  Caruthers,  13  Iowa  266;  Pillar  i\  Pillar,  22 
Wis.  658. 

5.  Tyranny  to  Subdue  Wife. —  In  the  cele- 
brated case  of  Kelly  v.  Kelly,  L.  R.  2  P.  &  D. 
31,  the  wife's  health  broke  down  under  a  long 
course  of  persistent  harsh  conduct,  and  the 
evidence  was  held  suflicient  to  warrant  a  di- 
vorce. The  defendant,  a  clergyman,  upon 
discovering  that  his  wife  had  consulted  others 
about  her  property  rights,  commenced  a 
course  of  tyrannical  conduct  to  subdue  her  to 
his  authority.  He  expelled  his  son  from  the 
home,  locked  his  wife  in  her  room  at  times, 
placed  her  under  the  surveillance  of  servants 
who  v.-ere  instructed  to  disregard  her  orders, 
and  prevented  her  from  attending  sacrament. 
He  occupied  a  separate  bedroom,  refused  to 
have  her  present  except  during  his  prayers, 
and  spoke  to  her  only  in  terms  of  insult  and 
abuse.  This  treatment  so  injured  her  health 
that  paralysis  or  madness  was  imminent. 
The  husband's  defense  was  that  he  had  not 
resorted  to  violence,  but  was  merely  exercising 
his  legal  right  to  subdue  her.  A  decree  was 
granted  by  the  lower  court,  2  P.  &  M.  31,  and 
affirmed  on  appeal,  Kelly  v.  Kelly,  L.  R.  2  P. 
&  D.  59. 

A  systematic  and  continued  course  of  ill 
treatment  extending  over  a  period  of  ten  years, 
in  which  the  husband  seemed  to  have  studied 


ways  in  which  to  humiliate  and  degrade  his 
wife,  so  that  she  might  become  strictly  dutiful 
and  obedient  in  the  most  trivial  matters, 
accompanied  with  insults,  personal  indignitie=, 
and  unmerited  reproach,  is  sufBcient  to  estab- 
lish cruelty.  "  To  warrant  the  granting  of  a 
divorce  on  the  ground  of  cruel  and  inhuman 
treatment,"  it  was  said,  "  where  there  is  no 
proof  of  overt  bodily  harm,  actually  inflicted  or 
threatened,  the  evidence  must  be  strong  and 
convincing,  the  course  of  ill  treatment  com- 
plained of  long  continued,  of  serious  char- 
acter, and,  further,  that  it  must  have  had  an 
injurious  effect  upon  the  health  of  the  com- 
plainant." Marks  v.  Marks,  62  Minn.  212,  56 
Minn.  264,  45  Am.  St.  Rep.  466. 

6.  Mytton  v.  Mytton,  11  Prob.  Div.  141; 
Kelly  V.  Kelly,  L.  R.  2  P.  &  D.  31,  59;  Marks 
V.  Marks,  62  Minn.  212. 

7.  Aiding  and  Abetting  Cruelty  by  Children.  — 
A  defamatory  article  concerning  the  husband 
is  chargeable  as  cruelty  on  the  part  of  the 
wife,  where  she  aided  the  daughter  in  the 
matter.  Menzer  v.  Menzer,  83  Mich.  319,  21 
Am.  St.  Rep.  605. 

It  is  the  duty  of  the  husband  to  control  his 
children  by  a  former  wife  and  not  permit  them 
to  drive  their  stepmother  away  by  tyrannical 
and  abusive  conduct.  Day  v.  Day,  84  Iowa 
221,  Obrock  V.  Obrock,  32  111.  App.  149;  Hall 
V.  Hall,  9  Oregon  452;  Hacker  v.  Hacker,  00 
Wis.  325. 

It  is  cruelty  on  the  part  of  a  husband  to  per- 
mit such  lewd  and  notorious  conduct  by  his 
daughters  by  a  former  marriage  as  to  render 
his  wife's  condition  so  intolerable  that  she  was 
compelled  to  leave  him.  Davis  Davis,  S6 
Ky.  32. 

8.  Cruelty  on  Part  of  Wife.  —  Waring  v.  War- 
ing, 2  Phillim.  132;  Kirkman  v.  Kirkman.  i 
Hag.  Con.  409;  Furlonger  v.  Furlonger.  5 
Notes  Cas.  422;  White  -■.  White,  2  Sw.  &  Tr. 
591- 

9.  See  the  statutes  of  Alabama,  Ttvnesstc, 
and  Kentucky. 

Neiv  York.  —  The  Act  of  1S30  permitted  a  di- 
vorce from  bed  and  board  for  cruelty  to  the 
wife  alone.  But  this  was  remedied  by  amend- 
ment. As  to  the  various  acts  see  Perry  v. 
Perry,  2  Barb.  Ch.  (N.  Y.)  311,  2  Paige  (N.  Y.) 
501;  Van  Veghten  v.  Van  Veghten,  4  Johns. 
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ability  to  protect  himself,  and  his  endurance  of  mental  suffering,  the  courts  do 
not  favor  his  application  for  protection.  It  is  said  that  it  must  be  a  clear  case 
that  will  induce  a  court  to  grant  a  husband  divorce  for  cruelty.* 

Wtat  Misconduct  or  111  Treatment  by  Wife  Sufficient.  —  Mere  violence  of  the  wife 
against  which  the  husband  may  easily  protect  himself  is  not  sufficient.*  He 
must  establish  such  a  continued  course  of  bad  conduct  on  the  part  of  the  wife 
towards  himself  as  to  satisfy  the  court  that  it  is  unsafe  for  him  to  cohabit  or 
live  with  her.* 

Threats  and  Attempts  to  Poison.  —  Under  some  circumstances  threats  of  poisoning  * 
and  attempts  to  poison  ^  may  be  sufficient  to  prove  that  cohabitation  will  be 
unsafe. 

Charge  of  Adultery  —  Distinction  as  to  Husband. — -A  false  and  malicious  charge  of 
adultery  made  by  the  wife  against  her  husband  is  not  always  cruelty,  as  the 
charge  will  not  ordinarily  have  the  same  effect  upon  him  as  upon  the  wife.® 
Yet  in  some  cases  the  effect  was  held  sufficient  to  render  cohabitation  unsafe 


Ch.  (N.  Y.)  501;  McNamara  v.  McNamara,  2 
Hilt.  (N.  Y.)  547. 

Pennsylvania.  —  Under  the  Act  of  1815  no 
provision  was  made  for  divorce  to  the  husband 
for  cruelty.  The  present  law  permitting  di- 
vorce to  the  husband  does  not  include  indig- 
nities to  him.  See  various  acts  in  Gordon  v. 
Gordon,  48  Pa.  St.  226:  Barnsdall  v.  Barns- 
dall,  171  Pa.  St.  625. 

1.  De  La  Hay  v.  De  La  Hay,  21  111.  252; 
Palmer  v.  Palmer,  i  Paige  (N.  Y.)  276;  Au- 
rand  v.  Aurand,  157  111.  321,  affirming  55  111. 
A  pp.  426.  See  Ward  v.  Ward,  (Colo.  1898)  52 
Pac.  Rep.  1 105. 

2.  Aurand  v.  Aurand,  157  111.  321;  Fritzs. 
Fritz,  138  III.  436,  32  Am.  St.  Rep.  156;  Hew- 
itt V.  Hewitt,  (N.  J.  1897)  37  Atl.  Rep.  ion. 

Slight  Acts  of  Violence  which  were  mere  exhi- 
bitions of  impotent  rage,  such  as  kicking  the 
husband  out  of  bed,  are  not  sufficient  where 
the  husband  can  protect  himself.  Hitchins  v. 
Hitchins,  140  111.  326. 

Such  acts  of  violence  as  throwing  a  frying 
pan  and  dishcloth,  and  other  demonstrations 
of  violent  temper,  do  not  prove  that  cohabita- 
tion will  be  unsafe,  especially  where  the  wife 
has  been  indiscreet,  and  the  husband  has  pro- 
voked the  violence  by  unjust  charges  and 
insinuations.  Peavey  v.  Peavey,  76  Iowa 
443- 

Acts  of  a  trivial  character,  such  as  throwing 
a  bill  for  a  dress  at  the  husband,  striking  him 
in  the  eye,  are  not  sufficient  where  no  bodily 
harm  was  intended.  Whaley  v.  Whalcy,  68 
Iowa  648. 

3.  This  rule  was  laid  down  in  Perry  v. 
Perry,  i  Barb.  Ch.  (N.  Y.)  516,  and  De  La  Hay 
V.  De  La  Hay,  21  111.  252. 

One  assault  upon  the  husband  with  a  ham- 
mer which  resulted  in  no  harm  to  him,  and 
violent,  contemptuous,  and  insolent  conduct 
toward  him,  arc  not  sufficient  to  prove  that 
cohabitation  is  unsafe.  Dc  La  Hay  v.  De  La 
Hay,  21  III.  252. 

The  following  facts  stated  by  the  court  were 
held  sufficient'  "  The  great  and  unrestrained 
violence  of  the  wife,  her  irritability  on  all, 
even  the  slightest,  occasions,  her  bursts  of  un- 
provoked ill  temper,  and  the  abuse  she 
habitually  heaped  on  her  husband,  were  fully 
proved.  Hut  she  went  further.  She  ventured 
from  time  to  time  to  lift  her  hand  against  him. 


She  acWed  personal  outrage  to  the  degradation 
of  fouFlanguage.  Emboldened  by  a  policy  of 
passive  resistance,  which  during  the  last 
fifteen  years  he  had  adopted  from  religious 
motives,  she  sought  to  rule  his  conduct  by 
threats  of  personal  attack;  and  finally  she 
thrust  herself  before  him  on  the  steps  of  a 
public  chapel,  the  service  of  which  he  was 
attending  against  her  will,  assailed  him  with 
abuse  and  blows,  and  as  the  sole  refuge  from 
an  unseemly  struggle  drove  him  with  igno- 
miny home.  The  excitement  caused  by  this 
unwomanly  deed,  and  perhaps  still  more  the 
nervous  shock  sustained  by  him  in  the  neces- 
sary effort  of  self-restraint,  induced  a  fit,  and 
much  mental  and  bodily  suffering."  Prichard 
V.  Prichard,  3  Sw.  &  Tr.  523. 

4.  Threats  of  Poisoning.  —  Jones  v.  Jones,  66 
Pa.  St.  494;  Perry  '•.  Perry,  2  Paige  (N.  Y.) 
501;  Uhlmann  v.  Uhlmann,  17  .A.bb.  N.  Cas. 
(N.  v.  C.  PI.)  236. 

5.  Attempts  to  Poison.  —  See  evidence  held 
insufficient  to   prove  attempts  to  poison  in 
Peavey  v.  Peavey,  76  Iowa  443;  Disbrough 
Disbrough,  (N.  J.  1893)  26  Atl.  Rep.  852. 

6.  In  Mcilistcr  v.  McAlistcr,  71  Tex.  695. 
proof  of  a  charge  of  adultery  without  showing 
that  the  character,  calling,  or  occupation  of  the 
husband  was  such  as  to  produce  mental  suffer- 
ing sufficient  to  render  cohabitation  insupport- 
able, was  held  insufficient.  "  Cases  might 
exist,"  said  the  court,  "  upon  such  allegations 
showing  the  special  effects  of  the  charge  of 
adultery  upon  the  husband,  and  that  the  men- 
tal suffering  caused  thereby  was  such  as  to 
render  the  living  together  insupportable, 
where  a  divorce  would  be  allowed.  Hut  tak- 
ing the  gravity  of  the  offense  charged  when 
made  against  the  wife  with  the  comparative 
levity  of  it  when  ag;iinst  the  husband,  we  arc 
of  the  opinion  that  the  mere  charge  of  adultery 
on  the  part  of  the  husband  made  b)'  the  wife, 
though  the  charge  be  often  repeated  and  bo 
false,  is  not,  under  our  laws,  a  sufficient  ground 
of  divorce." 

Where  cruelty  is  defined  as  conduct  creating 
an  .ipprehension  of  personal  violence,  such 
charges  against  the  husband,  are,  of  course, 
insufficient.  Hirkby  v.  Solomons,  15  111.  120; 
Dcnsmore  v.  Densmore,  6  Mackcy  (D.  C.)  544. 
See  also  supra.  False  and  Afalicioiis  Charge  of 
Ailulhry. 
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as  it  caused  such  mental  suffering  as  to  impair  the  health.* 

Neglect  of  Duty  —  Disagreeable  Conduct  of  Wife.  —  A  divorce  will  not  be  granted 
because  the  wife  is  of  petulant  and  gadding  disposition,*  or  because  she 
neglects  her  duties  and  uses  tobacco  and  sets  the  children  an  evil  example,^  or 
because  she  is  disagreeable  and  faultfinding.'* 

i.  Justification  —  Misconduct  of  Plaintiff  —  Provocation  by  Plaintiff.  — 
A  divorce  will  be  refused  where  the  misconduct  complained  of  was  provoked  by 
the  plaintiff.*  The  remedy  in  such  case  is  for  the  plaintiff  to  reform,  and  the 
evils  complained  of  will  cease.® 

Conduct  of  Plaintiff  —  Ketaliation.  —  A  sudden  act  of  retaliation  by  the  plaintiff, 
which  has  been  provoked  by  the  defendant's  own  misconduct,  will  not  defeat 
the  action,  where  repeated  acts  of  the  defendant  constituting  grounds  for 
divorce  have  been  shown.'  Thus,  a  woman  falsely  charged  with  infidelity  is 
not  precluded  from  divorce  because  of  her  violence  in  resentment  and  retalia- 
tion.**   But  the  exasperating  conduct  of  the  plaintiff  will  not  justify  or  excuse 


1.  Sylvis  V.  Sylvis,  ii  Colo.  319;  Kelly  v. 
Kelly,  iS  Nev.  49,  51  Am.  Rep.  733;  SiSith  v. 
Smith,  8  Oregon  100;  Holyoke  v.  Holyoke,  78 
Me.  404. 

False  charges  made  by  a  wife  that  her  hus- 
band had  committed  adultery  with  the  wife  of 
his  clerk  were  held  sufficient,  it  appearing  that 
it  was  naturally  calculated  to  cause  the  clerk  to 
take  vengeance  on  the  husband,  and  that  such 
charges  injured  the  husband's  reputation  and 
position  in  society  and  produced  such  mental 
suffering  as  to  impair  his  health.  Carpenter 
V.  Carpenter,  30  Kan.  712,  46  Am.  Rep.  108. 

False  charges  and  a  persistent  course  of 
jealous  conduct  without  just  cause,  calling  the 
husband  vile  and  abusive  names  indicating 
unchastity,  following  him  about  and  employ- 
ing detectives  to  do  so,  attempts  to  humiliate 
and  exasperate  him  in  public  by  such  charges, 
amount  to  extreme  cruelty.  Whitmore  v. 
Whitmore,  49  Mich.  417.  See  also  supra,  False 
and  Malicious  Charge  of  Adultery. 

2.  Neglect  of  Duty  by  Wife  —  Disagreeable  Dis- 
position,—  Smith  V.  Smith,  62  Cal.  466;  Shef- 
field V.  Sheffield,  3  Tex.  79;  Scott  v.  Scott,  6r 
Tex.  119.  See  Freeborn  v.  Freeborn,  (Mass. 
1897)  46  N.  W.  Rep.  428. 

3.  Densmore  v.  Densmore,  6  Mackey  (D.  C.) 
544;  De  La  Hay  v.  De  La  Hay,  21  111.  252. 

4.  McDougall  v.  McDougall,  5  Wash.  802; 
Johnson  v.  Johnson,  49  Mich.  639. 

5.  Provocation  by  Plaintiff — England. — Holden 
V.  Holden,  i  Hag.  Con.  453;  Hughes  v. 
Hughes,  L.  R.  I  P.  &  D.  219;  Dysart  v. 
Dysart,  i  Rob.  Eccl.  106;  Anthony  v.  Anthony, 
I  Sw.  &  Tr.  594. 

California. — Johnson  v.  Johnson,  14  Cal. 
459- 

Illinois. — Von  Glahn  v.  Von  Glahn,  46  111. 
134. 

lozua.  —  Peavey  v.  Peavey,  76  Iowa  443; 
Edgerton  v.  Edgerton,  79  Iowa  68;  Gilbertson 
V.  Gilbertson.  78  Iowa  755;  McKee  v.  McKee, 
77  Iowa  464;  Evans  v.  Evans,  82  Iowa  462. 

Kentucky.  —  Mayhugh  v.  Mayhugh,  7  B. 
Mon.  (Ky.)  424. 

Louisiana.  —  Lalande  v.  Jore,  5  La.  Ann.  32; 
Trowbridge  v.  Carlin,  12  La.  Ann.  882. 

Maine.  —  Skolfield  v.  Skolfield,  86  Me.  31. 

Maryland.  —  Daiger  v.  Daiger,  2  Md.  Ch. 
S^S;  Childs  v.  Childs,  49  Md.  509;  Hoshall  v. 
Hoshall,  51  Md.  72,  34  Am.  Rep.  298. 
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Missouri.  —  Harpers.  Harper,  29  Mo.  301. 

Nevada.  —  Reed  v.  Reed,  4  Nev.  395. 

New  Hampshire.  —  Poor  v.  Poor,  8  N.  H. 
307,  29  Am.  Dec.  664. 

New  Jersey.  —  Coles  ».  Coles,  32  N.  J.  Eq. 
547;  Smith  V.  Smith,  33  N.  J.  Eq.  458;  Duvale 
V.  Duvale,  54  N.  J.  Eq.  581. 

New  York.  —  Moulton  v.  Moulton,  2  Barb. 
Ch.  (N.  Y.)  309;  Burke  v.  Burke,  75  Hun  (N. 
Y.)4I2;  Bedell  v.  Bedell,  i  Johns.  Ch.  (N.  Y.) 
604;  Devaismes  v.  Devaismes,  3  Code  Rep.  (N. 
Y.  Supreme  Ct.)  124;  Taylor  z/.  Taylor,  74  Hun 
(N.  Y.)  639,  26  N.  Y.  Supp.  246. 

Oregon.  —  Taylor  v.  Taylor,  11  Oregon  303; 
Wheeler  v.  Wheeler,  18  Oregon  261;  Beckley 
V.  Beckley,  23  Oregon  226. 

Pennsylvania.  —  Richards  v.  Richards,  37  Pa. 
St.  225. 

South  Carolina.  —  Boyd  v.  Boyd,  Har.  Eq. 
(S.  Car.)  144;  Anonymous,  4  Desaus.  (S.  Car.) 
94- 

Tennessee.  — Taylor  v.  Taylor,  2  Lee  (Tenn.) 
172. 

Washington.  —  Scoland  v.  Scoland,  4  Wash. 
118. 

Wisconsin.  —  Skinner  v.  Skinner,  5  Wis.  449. 

6.  Anthony  v.  Anthony,  i  Sw.  &  Tr.  594; 
Waring  v.  Waring,  2  Phillim.  132;  David  v. 
David,  27  Ala.  222;  Knight  v.  Knight,  31  Iowa 
451;  Owen  V.  Owen,  90  Iowa  365;  Felton  t/. 
Felton,  94  Iowa  739;  Mayhugh  v.  Mayhugh,  7 
B.  Mon.  (Ky.)  424;  Harper  v.  Harper,  29  Mo. 
301;  Doyle  V.  Doyle,  26  Mo.  545;  Graecen  v. 
Graecen,  2  N.  J.  Eq.  459;  Bascom  v.  Bascom, 
Wright  (Ohio)  632. 

7.  Sudden  Act  of  Retaliation.  —  Griesedieck  v. 
Griesedieck,  56  Mo.  App.  94;  Owen  v.  Owen, 
48  Mo.  App.  208;  Hoffman  v.  Hoffman,  43  Mo. 
547- 

In  Griesedieck  v.  Griesedieck,  56  Mo.  App. 
94,  the  husband  was  granted  a  divorce  for  in- 
dignities rendering  his  condition  intolerable 
although  he,  in  a  moment  of  passion  caused 
by  his  wife  falsely  charging  him  with  keeping 
his  niece  as  a  mistress,  had  thrown  a  beer  mug 
and  a  cigar  stand  at  his  wife. 

8.  Mayhugh  v.  Mayhugh,  7  B.  Mon.  (Ky.) 
429;  Rodgers  v.  Rodgers,  (Ky.  1891)  17  S.  W. 
Rep.  573;  Shores  v.  Shores,  23  Ind.  546:  Lutz 
V.  Lutz,  (Supreme  Ct.)  9  N.  Y.  Supp.  858. 

In  Jones  v.  Jones,  60  Tex.  451,  the  wife  had 
retaliated  with  some  violence  when  accused  of 
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a  resort  to  violence  or  gross  cruelty  disproportionate  to  the  provocation.* 

Fighting  and  Quarreling.  —  Where  the  parties  attempt  to  settle  their  difficulties 
a  divorce  will  not  be  granted  to  the  vanquished,  for  the  remedy  in  such  case  is 
for  the  plaintiff  to  reform.*  And  so  with  quarrels  and  disputes  :  unless  the 
cruelty  inflicted  is  grievous  the  court  will  decline  to  interfere  where  such  con- 
duct can  be  prevented  by  the  plaintiff's  forbearance.^ 

j.  Intent  —  Wilful  and  with  intent  to  Injure.  —  111  treatment,  to  constitute 
cruelty,  must  be  with  the  intent  to  injure.  An  injury  inflicted  through  igno- 
rance of  the  laws  of  health,  accidentally  or  unintentionally,  is  not  sufficient.'* 
The  act  must  be  wilful.' 

Insanity.  —  If  cruelt)''  is  inflicted  by  a  person  of  unsound  mind  the  remedy 
is  confinement  of  such  person  in  the  asylum,  and  not  a  divorce.  The  mis- 
conduct of  an  insane  person  is  not  wilful  and  intentional  and  does  not  consti- 
tute cruelty.®  But  fits  of  ungovernable  passion,'  extreme  jealousy,  although 
amounting  to  insane  delusions,**  do  not  constitute  insanity  and  are  not  a 
sufficient  defense  for  ill  treatment. 


adultery,  but  it  was  held  that  this  did  not  bar 
her  right  to  a  divorce.  The  court  remarked: 
"  The  law  looks  with  much  indulgence  upon 
the  conduct  of  a  woman  who  is  unjustly 
charged  by  her  husband  with  the  highest 
offense  she  can  commit  against  his  conjugal 
rights,  and  excuses  any  outburst  of  resentment 
on  her  part  under  such  accusations." 

1.  Violence  or  Cruelty  Disproportionate  to  the 
Provocation.  —  VVestineath  v.  VVestmeath,  2 
Hag.  Eccl.  Supp.  I ;  Severn  v.  Severn,  3  Grant's 
Ch.  (U.  C.)  431;  Eidenmuller  v.  Eidenmuller, 
37  Cal.  364:  Douglass  v.  Douglass,  81  Iowa 
258;  Machado  v.  Bonet,  39  La.  Ann.  475;  Dil- 
lon V.  Dillon,  32  La.  Ann.  643;  Blanchard  v. 
Baillieux,  37  La.  Ann.  127;  Thomas  v.  Tailleu, 
13  La.  Ann.  127;  Segelbaum  v.  Segelbaum,  39 
Minn.  258;  Rose  v.  Rose,  52  Hun  (N.  Y.)  154. 

Mere  abusive  language,  however  insulting, 
does  not  justify  the  husband  in  inflicting  blows 
or  other  violence  on  the  wife.  Albert  v. 
Albert,  5  Mont.  577,  51  Am.  Rep.  86;  Marsh 
V.  Marsh,  64  Iowa  667;  Gordon  v.  Gordon,  48 
Pa.  St.  226;  Boeck  v.  Boeck,  16  Neb.  196; 
Wessels  v.  Wessels,  28  111.  App.  253. 

A  refusal  by  the  wife  of  marital  rights  is  no 
justification  for  personal  assault  by  the  hus- 
band. Segelbaum  v.  Segelbaum,  39  Minn. 
258. 

Violence  Exceeding  Provocation  Establishes  Ex- 
treme Cruelty. —  In  King  v.  King,  28  Ala.  315, 
ihe  (l.'fense  was  that  the  wife  provoked  the  ill 
treatment  by  her  violent  and  ungovernable 
temper,  but  the  court  held  that  "  the  failings 
of  the  wife  hive  been  inordinately  resented 
and  visited  with  intemperate  violence  and  in- 
excusable harshness.  When  the  passions  of 
the  husband  are  thus  shown  to  be  so  much  out 
of  his  control  that  it  is  inconsistent  with  the 
personal  safety  of  the  wife  to  continue  in  his 
society,  it  is  immaterial  from  what  such  vio- 
lence originated.  Such  a  tendency  to  bodily 
mischief  renders  cohabitation  unsafe,  and  is  a 
peril  from  which  the  wife  is  entitled  to  protec- 
tion." 

2.  Fighting  and  Quarreling  —  En/^land.  — 
Dysart  v.  Dysart.  i  Rob.  Eccl.  106;  Oliver  v. 
Oliver,  i  Hag.  Con.  361,  4  Eng.  Pxcl.  429; 
Waring  v.  Waring,  2  Phillim.  132,  i  Eng. 
Eccl.  210;  Best  V.  Best,  I  Add.  Eccl.  411,  2 
Eng.  Eccl.  158. 


Colorado.  —  Williams  v.  Williams,  I  Colo. 
App.  281. 

Illinois.  —  Youngs  v.  Youngs,  130  111.  230,  17 
Am.  St.  Rep.  313. 

Iowa.  —  Maben  v.  Maben,  72  Iowa  658; 
Felton  V.  Felton,  94  Iowa  739. 

Louisiana.  —  Durand  v.  Her  Husband,  4 
Martin  (La.)  174. 

Nebraska.  —  Paden  v.  Paden,  28  Neb.  275. 

Ne7u  York.  —  McCahill  v.  McCahill,  71  Hun 
(N.  Y.)  224. 

Oregon.  —  Taylor  v.  Taylor,  11  Oregon  303; 
Beckley  v.  Beckley,  23  Oregon  226. 

Utah.  —  Cereghino  v.  Cereghino,  4  Utah  100. 

Wisconsin.  —  Skinner  v.  Skinner,  5  Wis.  449. 

3.  Burke  v.  Burke,  75  Hun  (N.  Y.)  412;  Cas- 
tanedo  v.  Fortier,  34  La.  Ann.  135;  Vanduzer 
V.  Vanduzer,  70  Iowa  614. 

4.  Ill  Treatment  —  Intent.  —  Neeld  v.  Neeld, 
4  Hag.  Eccl.  263;  Shaw  2'.  Shaw,  17  Conn.  i8g; 
Ford  V.  Ford,  104  Mass.  198;  Shorediche  v. 
Shorediche,  115  111.  102. 

6.  W.  V.  W.,  141  Mass.  495,  55  .^m.  Rep. 
491. 

6.  Ill  Treatment  While  Insane  Is  Not  Cruelty. 

—  Wertz  V.  Wcrtz,  43  Iowa  534;  Tiffany  v. 
Tiffany,  84  Iowa  122;  Powell  v.  Powell,  18 
Kan.  371,  26  Am.  Rep.  774;  Cohn  v.  Cohn,  85 
Cal.  108;  Sapp  V.  Sapp,  71  Tex.  348;  Hayward 
V.  Hayward,  I  Sw.  &  Tr.  81. 

A  divorce  may  be  granted  for  cruelty  com- 
mitted in  lucid  intervals.  White  v.  White,  I 
Sw.  &  Tr.  591 ;  Curtis  v.  Curtis,  i  Sw.  &  Tr. 
192;  Hanbury      llanbury,  (1892)  Prob.  223. 

7.  Ungovernable  Passion  Not  Insanity.  —  Avery 
V.  Avery,  33  Kan.  i,  52  Am.  Rep.  523. 

In  Curtis  v.  Curtis,  i  Sw.  &  Tr.  192,  Cress- 
well,  J.,  in  speaking  of  a  peculiar  case  of 
mental  disease,  said:  "  If  an  act  of  violence 
were  committed  under  an  acute  disorder,  such 
as  brain  fever,  and  it  were  clear  that,  the  dis- 
order having  been  subdued,  there  was  no  dan- 
ger of  recurrence  of  such  acts,  the  case  would 
1)6  different.  But  if  the  result  of  such  a  dis- 
ease has  been  a  new  condition  of  the  brain, 
rendering  the  party  liable  to  fits  of  ungovern- 
able passion  which  would  be  dangerous  to  the 
wife,  then  undoubtedly  this  court  is  bound  to 
cmanripatc  her  from  such  peril." 

8.  Insane  Delusion  that  Wife  Is  Unfaithful.  —  A 
divorce  will  ue  granted  for  the  apprehension 
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Drunkenness.  —  The  fact  that  the  cruelty  is  liable  to  recur  only  when  the 
defendant  is  drunk  is  not  a  defense.  Cruelty  resulting  from  drunkenness  is 
uniformly  held  to  be  a  cause  for  divorce,*  although  the  drunkenness  may  not 
be  a  distinct  cause  for  divorce.*  Although  a  husband  is  kind  and  reasonable 
when  sober,  his  wife  is  entitled  to  a  divorce  where  there  is  an  apprehension  of 
injury  from  frequent  intoxication. The  ill  treatment  while  drunk  must,  how- 
ever, be  sufficient  to  create  such  apprehension.^ 

k.  Evidence  —  Declarations  —  Res  Gestae.  —  The  declarations  of  the  wife  as  to 
the  violence  and  ill  treatment  of  the  husband  are  admissible  where  it  is  spon- 
taneous, a  part  of  the  transaction,  and  so  near  the  time  of  the  ill  treatment  as 
to  preclude  any  sui)position  of  deliberate  design.'* 

Marks  of  Violence.  —  Under  some  circumstances  the  bruises  and  marks  of  vio- 
lence on  the  wife  may  be  described  by  the  witnesses.*  It  must  appear,  how- 
ever, that  the  bruises  and  scars  were  caused  by  the  violence  of  the  husband. 

Record  of  Conviction  of  Crime.  —  The  record  showing  a  conviction  of  assault  and 
battery  or  other  crime  against  the  wife  is  admissible  to  prove  cruelty,**  unless 
it  must  be  excluded  as  a  confession  or  admission  of  one  of  the  parties,®  or 


of  harm  created  by  the  insults  and  threats  of  a 
husband  who  is  extremely  jealous  and  has  an 
insane  delusion  that  his  wife  is  unfaithful, 
where  the  mental  derangement  is  not  such  as 
to  justify  confinement  in  an  asylum.  Smith 

Smith,  33  N.  J.  Eq.  458;  Smith  v.  Smith,  40 
N.  J.  Eq.  566;  Duvale  v.  Duvale,  54  N.  J.  Eq. 
581;  Avery  v.  Avery,  33  Kan.  i,  52  Am.  Rep. 
523;  Scoland  v.  Scoland,  4  Wash.  118;  Mc- 
Grady  v.  McGrady,  48  Mo.  App.  668. 

Cruelty  After  Return  from  Asylum.  —  Where 
cruelty  is  inflicted  after  the  return  from  an 
asylum,  there  must  be  satisfactory  proof  that 
the  ill  treatment  complained  of  occurred  during 
a  lucid  interval.  Smith  v.  Smith,  40  N.  J.  Eq. 
602;  Hanburv  v.  Hanbury,  (1892)  Prob.  223; 
Hall  V.  Hall, '3  Sw.  &  Tr.  347. 

1.  Cruelty  Resulting  from  Drunkenness  —  Eng- 
land.—'S\2,%on  7\  Mason, I  Edw.  Ch.  (N.  Y.) 278; 
Scott  V.  Scott,  2g  L.  J.  Mat.  Cas.  64;  Martin 
V.  Martin,  29  L.  J.  Mat.  Cas.  13;  White  v. 
White,  Searles  &  S.  77;  Marsh  v.  Marsh,  1  Sw. 
&  Tr.  312;  Hooper  v.  Hooper,  i  Sw.  &  Tr.  602; 
Waddell  v.  Waddell,  2  Sw.  &  Tr.  584:  Power 
V.  Power,  4  Sw.  &  Tr.  173. 

Canada.  —  Rodman  v.  Rodman,  20  Grant's 
Ch.  (U.  C.)  428. 

Alaba?na.  —  Hughes  v.  Hughes,  19  Ala.  307. 

Illinois.  —  Coursey  v.  Coursey,  60  111.  186. 

Kentucky.  —  Lockridge  v.  Lockridge,  3  Dana 
(Ky.)  28;  Boggess  v.  Boggess,  4  Dana  (Ky.) 
307- 

Maryland.  —  Bowie  v.  Bowie,  3  Md.  Ch.  51. 

Michigan.  —  Berryman  v.  Berryman,  59 
Mich.  605. 

Missouri.  —  Allen  v.  Allen,  31  Mo.  479. 

Nebraska.  —  Powers  v.  Powers,  20  Neb.  529. 

Texas.  —  Camp  v.  Camp,  18  Tex.  528. 

Washington. — Lee  v.  Lee,  3  Wash.  236, 

Wisconsin.  —  Crichton  v.  Crichton,  73  Wis. 
59;  Wachholz  v.  Wachholz,  75  Wis.  377. 

2.  Although  drunkenness  is  not  a  cause  for 
divorce  in  New  Jersey,  a  divorce  may  be 
granted  for  cruelty  during  periods  of  intoxica- 
tion. McVickar  v.  McVickar,  46  N.  J.  Eq.  490, 
19  Am.  St.  Rep.  422. 

3.  Lockridge  v.  Lockridge,  3  Dana  (Ky.)  28; 
Mason  v.  Mason,  i  Edw.  Ch.  (N.  Y.)  278; 
Berryman  v.  Berryman,  59  Mich.  605;  Crichton 
^.  Crichton,  73  Wis.  59. 


4.  When  Conduct  While  Drunk  InsuflS.cient.  — • 

Intemperance  and  violent  and  abusive  conduct 
consisting  of  threats  of  violence  while  intoxi- 
cated, causing  the  wife  to  be  in  daily  appre- 
hension of  violence,  do  not  constitute  extreme 
cruelty  "  marked  by  personal  violence." 
Waskam  v.  Waskam,  31  Miss.  154. 

Drunkenness  accompanied  with  gross  and 
revolting  language  and  family  broils  does  not 
constitute  such  "  excessively  vicious  conduct  " 
on  the  part  of  the  wife  as  to  justify  a  decree  of 
separation.  Shutt  v.  Shutt,  71  Md.  193,  17 
Am.  St.  Rep.  519. 

There  must  be  an  apprehension  of  harm  as 
in  other  cases.  Hudson  v.  Hudson,  3  Sw.  & 
Tr.  314;  Anonymous,  17  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  231;  Brown  v.  Brown,  L.  R.  i 
P.  &  D.  46. 

5.  Declarations  as  Evidence.  —  McGowen  f. 
McGowen,  52  Tex.  657;  Hanna  v.  Hanna,  3 
Tex.  Civ.  App.  51;  Cattison  v.  Cattison,  22 
Pa.  St.  275:  Bealor  v.  Hahn,  117  Pa.  St.  169. 

Declarations  After  111  Treatment.  —  The  mere 
testimony  of  the  wife's  father  that  the  wife 
came  to  his  house  and  said  to  him  that  she  had 
come  to  escape  from  her  husband,  who  was 
following  with  a  pistol  in  his  hand  and  threat- 
ened to  shoot  her,  is  hearsay,  and  not  admis- 
sible as  res gestx,  without  proof  of  the  principal 
facts.    Huth  V.  Huth,  10  Tex.  Civ.  App.  184. 

6.  Bruises  and  Marks  of  Violence.  —  Berdell  v. 
Berdell,  80  111.  604;  Goodrich  v.  Goodrich,  44 
Ala.  670;  Jackson  v.  Jackson,  8  Grant's  Ch. 
(U.  C.)  499- 

7.  Dysart  v.  Dysart,  i  Rob.  Eccl.  106;  Lock- 
wood  V.  Lockwood,  2  Curt.  Eccl.  281. 

8.  The  Record  of  a  Conviction  for  Assault  and 
Battery,  showing  that  it  was  entered  on  ihe 
husband's  plea  of  guilty  is  admissible  against 
him.    Bradley  v.  Bradley,  11  Me.  367. 

Proof  of  Acquittal.  —  Where  the  husband 
seeks  to  show  that  his  wife  had  him  arrested 
and  tried  for  the  assault  complained  of,  and  he 
was  acquitted,  he  must  show  that  the  assault 
was  the  same  in  prosecution  as  in  the  divorce 
suit.    Breinig  v.  Breinig,  26  Pa.  St.  16]. 

9.  The  record  showing  a  conviction  of  the 
husband,  on  his  plea  of  guilty,  to  a  charge  of 
having  assaulted  his  wife,  is  not  admissible  in 
a  divorce  suit  under  a  provision  of  a  divorce 
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where  the  wife  was  a  complaining  witness.* 

Latitude  of  Evidence  —  Wide  Conduct  of  Parties.  —  The  whole  conduct  of  the  parties 
during  the  alleged  period  of  ill  treatment  is  admissible,^  and  so  is  the  conduct 
after  the  suit  is  commenced,*  subject,  however,  to  the  discretion  of  the  trial 
court,  which  may  be  exercisecj  for  the  protection  of  the  defendant.  * 

Proof  of  Acts  of  Cruelty  Not  Alleged.  —  Other  acts  of  cruelty  than  those  alleged 
cannot  be  proved  as  a  cause  for  divorce  and  for  the  purpose  of  obtaining  a 
decree  thereon.'*  But  great  latitude  is  permitted  by  the  court  in  order  to 
ascertain  the  conduct  of  the  parties,  their  character,  and  the  state  of  their  afYec- 
tion  for  each  other,  the  provocation,  if  any,  and  other  facts  affecting  the 
])robability  of  future  ill  treatment.  For  this  purpose  other  acts  of  cruelt}-  not 
alleged  may  be  proved,  not  as  a  cause  for  divorce,  but  as  relevant  circum- 
stances giving  color  to  the  acts  alleged.*" 

Sufficiency  of  the  Evidence —  Probability  of  Future  111  Treatment  the  Test.  —  The  evidence 
of  cruelty  is  examined  not  so  much  to  ascertain  the  gravity  of  the  ill  treatment 
as  to  determine  its  effect  on  the  complainant  and  the  probability  of  a  repetition 
of  the  ill  treatment.  A  divorce  for  cruelty  is  not  granted  as  a  punishment  for 
the  past  but  for  protection  from  future  injury.' 


statute  that  "  the  decree  of  the  court  shall  be 
rendered  upon  full  and  satisfactory  evidence, 
independent  of  the  confession  or  admission  of 
either  party."    Endick  v.  Endick,  6i  Tex.  559. 

1.  Woodruff  V.  Woodruff,  11  Me.  475. 

In  Quinn  71.  Quinn,  16  Vt.  426,  it  was  held 
that  a  record  of  a  conviction  of  an  assault  and 
battery  upon  the  wife  will  be  admitted  to  prove 
the  conviction  only.  But  it  would  not  be  proof 
of  the  assault  and  battery  alleged,  for  the  same 
reason  that  a  conviction  is  not  evidence  in  a 
civil  case  when  the  same  matter  comes  in  ques- 
tion, for  it  might  have  been  obtained  in  the 
testimony  of  the  party  in  whose  favor  it  was 
offered. 

2.  Whole  Conduct  of  the  Parties  Admissible.  — 

"The  attention  cannot  be  confined  to  tlie  par- 
ticular act  or  acts  alleged  as  a  ground  for  di- 
vorce, but  the  inquiry  m ust  necessarily  involve 
the  conduct  of  the  parties  to  each  other  for  the 
period  during  which  it  is  alleged  that  the  mis- 
conduct took  place.  It  is  not  like  the  case  of  a 
bill  for  divorce  for  adultery  or  any  other 
specific  act,  on  the  proof  of  which  the  com- 
plainant by  law  becomes  entitled  to  a  divorce, 
but  the  cruelty  in  most  cases  which  gives  cause 
for  a  divorce  must  be  evidenced  rather  by  gen- 
eral conduct  than  by  particular  acts.  The  act 
or  acts  alleged  may  be  proved,  but  a  divorce 
would  not  follow  as  a  matter  of  course." 
Doyle  V.  Doyle,  26  Mo.  546,  citing  Briggs  v. 
Briggs,  20  Mich.  34.  See  also  cases  cited 
infra,  this  subdivision,  under  the  paragraph 
J' roof  of  Acts  of  Cr Hetty  Not  Alleged. 

3.  Evidence  of  111  Treatment  Daring  Suit.  — 
Although  ill  treatment  after  the  suit  is  com- 
menced cannot  be  made  a  ground  for  divorce, 
such  acts  of  cruelty  are  admissible  to  give 
color  to  the  acts  alleged  and  proved.  Gardner 
-'.  Gardner,  23  Nev.  207;  Westmeath  v.  West- 
mcath,  2  Ilag.  Eccl.  Supp.  1,4  Eng.  Eccl.  238; 
Johns  V.  Johns,  2g  Ga.  718;  Cook  v.  Cook,  11 
N.  I.  Eq.  195.  But  see  contra,  Tournc  v. 
Tfiurnc,  9  La.  452. 

4.  Proof  of  Other  Acts  May  Be  Excluded  at  Dis- 
cretion of  the  Court. —  In  Ford  v.  I'ord,  104 
Mass.  198,  where  it  was  insisted  that  proof  of 
acts  other  than  those  alleged  was  admissible 
as  tencling  to  show  the  animus  and  hostile 


state  of  feeling  on  the  part  of  the  libellee,  and 
as  affecting  his  conduct  in  evidence  on  the 
particular  day  named,  that  the  act  alleged  was 
not  an  isolated  instance  but  a  repetition  and  a 
continuation  of  other  similar  conduct,  it  was 
held  that  the  judge  had  discretionary  power  to 
exclude  such  evidence  as  it  might  be  preju- 
dicial to  the  defendant.  Ford  v.  Ford,  104 
Mass.  198. 

6.  Proof  of  Acts  of  Cruelty  Not  Alleged.  — 

Squires  v.  Squires,  3  Sw.  &  Tr.  541;  Jewell  v. 
Jewell,  2  Sw.  &  Tr.  573;  Winlerburg  ?.  Win- 
terburg,  52  Kan.  406;  Thompson  -■.  Thompson, 
79  Mc.  286;  Bennett  v.  Bennett,  24  Mich.  482; 
Whispcll  V.  Whispell,  4  Barb.  (N.  Y.)  217;  Mc- 
Queen V.  McQueen,  82  N.  Car.  471;  Chad  wick 
V.  Chadwick,  52  N.  J.  Eq.  539;  Edmond's  Ap- 
peal, 57  Pa.  St.  232. 

6.  In  a  case  where  the  petition  contained 
general  and  specific  charges  of  cruelty  it  was 
held  that  the  plaintiff  was  not  to  be  confined  to 
the  precise  conduct  alleged.  The  court  held 
that  it  might  in  such  cases  "  take  into  account 
facts  which  are  not  pleaded,  when  they  tend 
to  prove  those  that  arc,  though  they  alone 
would  not  be  the  foundation  for  a  divorce. 
The  relations  of  the  parlies,  their  conduct  and 
manner  of  life,  are  therefore  deemed  material, 
and  evidence  of  conduct  and  acts  outside  of 
those  specially  alleged  may  be  received  as  ex- 
planatory, and  as  giving  weight  and  credence 
to  the  specific  charges  relied  on  and  set  up  in 
the  pleadings."  Segelbaum  i'.  Segelbaum,  39 
Minn.  258,  (vV/;/;' Whispell  v.  Whispcll,  4  Barb. 
(N.  Y.)  217. 

Proof  of  the  Whole  Conduct  of  the  Parties  Is  Ad- 
missible,—  Donald  v.  Donalil,  21  I'la.  571; 
Carter  v.  Carter,  152  III.  434;  Mayo  v.  Mayo, 
119  Mass.  290;  Briggs  r  .  Briggs,  20  Mich.  34; 
Rayner  v.  Rayner,  49  Mich.  Ooo;  Marks  v. 
Marks,  56  Minn.  264,  45  Am.  St.  Rep.  466; 
Doyle  7'.  Doyle,  26  Mo.  545;  Graccen  v. 
Graecen,  2  N.  J.  Eq.  459;  Whispell  r.  Whis- 
pell, 4  Barb.  (N.  Y.)  217;  Barns<lall  Barns- 
(lall,  171  Pa.  St.  625;  Ilanna  v.  Manna,  3  Tex. 
Civ.  App.  51. 

7.  Divorce  Is  for  Protection,  Not  Punishment  — 
/:ir.;/tuii/.  —  Harris  r'.  Harris.  2  Pliillim.  Ill; 
Bramwell    t.    Brain  well,   3    Hag.    Eccl.  (ilS; 
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Variance.  —  It  is  Sufficient  to  prove  the  substance  of  the  acts  charged  although 
there  is  a  slight  variance  in  details.* 

All  Acts  Charged  Need  Not  Be  Proved.  —  Nor  is  it  necessary  to  prove  all  the  acts 
allet^cd  if  sufficient  facts  are  established  to  the  satisfaction  of  the  court.* 

Relevant  Facts  —  Plaintiffs  Physical  Condition.  —  The  physical  condition  of  the 
plaintiff  at  the  time  and  subsequent  to  the  ill  treatment  is  material  as  showing 
tlie  effect  of  the  cruelty.* 

Character  and  Age  of  the  Parties.  —  The  character  of  the  parties  as  shown  by 
their  conduct  is  relevant  and  material  as  showing  the  effect  of  the  ill  treatment 
and  the  probability  of  reform.*  In  determining  the  effect  of  cruelty,  the 
refinement,"  education,®  and  temperament of  the  partiesare  to  be  considered.* 

Also  the  Eelative  Ages  of  the  Parties  is  a  fact  frequently  commented  upon  in 
determining  the  probability  of  future  ill  treatment.® 


Neeld  v.  Neeld,  4  Hag.  Eccl.  263;  D'Aguilar 
V.  D'Aguilar,  i  Hag.  Eccl.  773;  Lockwood  v. 
Lockvvood,  2  Curt.  Eccl.  281;  Dysart  z/.  Dysart, 
I  Rob.  Eccl.  106;  Plovvden  v.  Plowden,  18  W. 
R.  go2. 

Alabama.  —  Smedley  v.  Smedley,  30  Ala. 
715;  Moyler  v.  Moyler,  11  Ala.  620. 

California.  -  Morris  z;.  Morris,  14  Cal.  76,  73 
Am.  Dec.  615. 

Indiana.  — Shores  v.  Shores,  23  Ind.  546. 

Kentucky.  —  Lockridge  v.  Lockridge,  3  Dana 
(Ky.)  28. 

Louisiana.  —  Headen  v.  Headen,  15  La.  61. 

New  Hampshire.  —  Robinson  v.  Robinson, 
66  N.  H.  600. 

New  Jersey.  —  Burton  v.  Burton,  52  N.  J.  Eq. 
215;  Smith  V.  Smith,  40  N.  J.  Eq.  582. 

South  Carolina.  —  Rhame  v.  Rhame,  I  Mc- 
Cord.  Eq.  (S.  Car.)  197,  16  Am.  Dec.  597. 

1.  Proof  of  the  Substance  of  the  Charge  Suffi- 
cient.—  "  The  strictest  application  of  the  rule 
does  not  require  that  more  than  the  substance 
of  the  issue  should  be  proved;  and  if  the  speci- 
fication was  that  the  defendant  beat  the  com- 
plainant severely  with  a  stick,  while  the 
evidence  showed  that  it  was  done  with  a  whip, 
the  variance  would  be  altogether  immaterial. 
So,  if  the  charge  was  that  the  violence  was  in- 
flicted in  different  modes,  only  one  of  which 
was  established,  it  would  be  enough;  for  the 
substance  of  the  charge  is  that  the  particular 
violence  offered  amounted  to  cruelty,  and  the 
charge  i;  supported  by  showing  any  violence 
of  a  like  kind,  which  could  be  regarded  as 
cruel  within  the  meaning  of  the  statute." 
David  V.  David,  27  Ala.  224. 

2.  Cole  V.  Cole,  23  Iowa  433;  Dashback  v. 
Dashback,  62  Mich.  322. 

3.  Plaintiffs  Physical  Condition.  —  Westmeath 
V.  Westmeath,  2  Hag.  Eccl.  Supp.  i;  Dysartf. 
Dysart.  i  Rob.  Eccl.  106;  Powelson  v.  Powel- 
son,  22  Cal.  359;  Barnes  v.  Barnes,  95  Cal. 
171;  Douglass  V.  Douglass,  81  Iowa  258; 
Fleytas  v.  Pigneguy,  g  La.  419;  Wilson  z/.  Wil- 
son, 16  R.  I.  122. 

Cruelty  During  Pregnancy.  —  111  treatment  by 
the  husband  while  the  wife  is  pregnant  is  the 
most  extreme  form  of  cruelty.  Schichtl  v. 
Schichtl,  88  Iowa  210;  Palmer  v.  Palmer,  45 
Mich.  150,  40  Am.  Rep.  461;  Hoyt  v.  Hoyt,  56 
Mich.  50;  Huilker  v.  Huilker,  64  Tex.  i;  Eat- 
man  v.  Eatman,  75  Tex.  473. 

4.  Character  as  Affecting  Future  Conduct.  —  In 
reviewing  the  evidence  of  cruelty,  Dr.  Lushing- 
ton  observed:  "  The  whole  character  and  con- 


duct of  the  parties  have  been  and  ever  must 
be  in  all  these  cases  necessary  ingredients  in 
the  judgment;  without  them  the  truth  can 
never  be  sifted  or  the  just  conclusion  reached. 
On  a  general  review  must,  in  some  degree,  de- 
pend the  belief  of  particular  occurrences,  and 
the  probability  of  future  conduct  if  the  parties 
are  to  live  together."  Dysart  v.  Dysart,  i 
Rob.  Eccl.  106.  See  also  D'Aguilar  z/.  D'Agui- 
lar, I  Hag.  Eccl.  773,  3  Eng.  Eccl.  329;  Reese 
V.  Reese,  23  Ala.  785 ;  McBride  v.  McBride,  (Su- 
preme Ct.)  5  N.  Y.  Supp.  388.  See  generally 
the  title  Character  (in  Evidence),  vol.  5,  p.  850. 

The  whole  conduct  must  be  reviewed,  "  for 
the  question  is,  not  whether  this  or  that  fact 
alone  would  render  it  the  duty  of  the  court  to 
pronounce  for  a  separation,  but  whether  all  the 
facts  combined  ought  to  lead  to  that  result." 
Dr.  Lushington,  in  Saunders  v.  Saunders,  I 
Rob.  Eccl.  549. 

5.  Abusive  and  obscene  language  will  not  be 
considered  a  grave  offense  on  the  part  of  ihe 
husband  where  the  wife  habitually  directed 
similar  language  to  him.  Potter  v.  Potter,  75 
Iowa  211. 

6.  Briggs  V.  Briggs,  20  Mich.  34. 

"  Want  of  cultivation  may  excuse  an  unre- 
fined or  even  coarse  expression,  but  it  forms  not 
the  slightest  apology  for  indecent  conduct  or 
obscene  language."  Whispell  v.  Whispell,  4 
Barb.  (N.  Y.)  217. 

7.  Bennett  v.  Bennett,  24  Mich.  482; 
Douglass  V.  Douglass,  81  Iowa  258. 

Where  the  wife  is  quarrelsome,  vindictive, 
and  aggressive  it  is  not  probable  that  she  will 
be  affected  by  threats  of  violence.  David  v. 
David,  27  Ala.  222;  Knight  z/.  Knight,  31  Iowa 
451- 

8.  The  social  condition  of  the  parties  and 
their  habits  and  temperaments  must  not  be 
overlooked.  Huilker  v.  Huilker,  64  Tex.  i; 
Kline  t.  Kline,  50  Mich.  438. 

Religious  Motives.  —  There  is  but  slight  hope 
of  reformation,  and  consequently  an  appre- 
hension of  future  ill  treatment,  in  cases  where 
the  defendant  acts  from  religious  motives  or 
from  a  misconception  of  duty,  and  persists  in 
the  misconduct  under  a  claim  that  it  is  right 
and  lawful.  Kelly  v.  Kelly,  L.  R.  2  P.  &  D. 
59;  Payne  v.  Payne,  4  Humph.  (Tenn.)  500,  40 
Am.  Dec.  660;  Rie  v.  Rie,  34  Ark.  37.  See 
also  peculiar  views  as  to  marriage  in  Van 
Duzer  Van  Duzer,  70  Iowa  614,  and  Ruby 
V.  Ruby,  29  Ind.  174. 

9.  Ages  of  Parties.  —  Smith  v.  Smith,  2  Phil- 
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Occasional  Display  of  Temper.  —  If  there  have  been  but  few  displays  of  violent 
temper  during  a  long  married  life,  it  is  not  probable  that  cohabitation  will  be 
unsafe  in  the  future.* 

13.  Habitual  Cruelty  Indicating  Settled  Aversion.  —  Under  a  statute  permit- 
ting a  divorce  for  cruelty  continuing  for  not  less  than  six  months,  and  indi- 
cating a  settled  aversion  or  permanently  destroying  peace  and  happiness,  a 
divorce  may  be  granted  for  any  conduct  producing  mental  suffering.* 

14.  Conduct  Rendering  It  Unsafe  and  Improper  to  Cohabit  —  As  Compared  with 
Cruelty.  —  In  a  few  states  it  is  a  cause  for  a  decree  of  separation  that  one  party 
has  been  guilty  of  such  conduct  as  may  render  it  unsafe  and  improper  for  the 
other  to  cohabit.  This  is  construed  to  be  of  the  same  effect  as  the  term 
"cruelty"  of  the  ecclesiastical  law.*  The  ill  treatment  which  will  constitute 
conduct  rendering  cohabitation  unsafe  has  been  discussed  under  the  subject  of 
cruelty  in  a  preceding  part  of  this  article.  It  need  not  be  personal  violence* 
nor  an  apprehension  of  personal  violence.'  To  constitute  cruelty  the  ill  treat- 
ment must  be  such  as  to  injure  the  health,®  as  the  term  "unsafe"  refers  to 
physical  health  rather  than  to  mental  suffering.' 

15.  Indignities  Rendering  Condition  Intolerable  —  As  a  Form  of  Cruelty.  —  Statutes 
permitting  divorce  for  this  cause  as  a  distinct  cause  for  divorce  in  addition  to 
extreme  cruelty  are  construed  to  denote  a  course  of  ill  treatment  of  less  degree 
than  cruelty.**    But,  as  the  ill  treatment  is  a  form  of  cruelty,  the  decisions  have 


lim.  207;  Turner  v.  Turner,  44  Ala.  437; 
Mayhugh  v.  Mayhugh,  7  B.  Mon.  (Ky.)  42.^; 
Kline  v.  Kline,  50  Mich.  438;  Minde  v.  Minde, 
65  Mich.  633;  Thompson  v.  Thompson,  79 
Mich.  126;  Disborough  v.  Disborough,  (N.  J. 
1893)  26  Atl.  Rep.  852;  Barrere  v.  Barrere,  4 
Johns.  Ch.  (N".  Y.)  189. 

The  advanced  age  of  the  wife  and  her  feeble 
health  may  be  an  important  reason  for  a  di- 
vorce. D'Aguilar  v.  D'Aguilar,  i  Hag.  Eccl. 
773.  3  Eng.  Eccl.  329;  Kelly  v.  Kelly,  L.  R.  2 
P.  &  D.  31.  59. 

1.  Hoshall  V.  Hoshall,  51  Md.  72,  34  Am. 
Rep.  298;  Van  Duzer  v.  Van  Duzer,  70  Iowa 
614. 

But  see  circumstances  in  Waltermire  v.  Wal- 
termire,  110  N.  Y.  183. 

2.  Gen.  Stat.  Kentucky,  c.  52,  art.  3,  §  2. 

A  wife  is  entitled  to  a  divorce  where  the 
husband  was  generally  profane,  vulgar,  and 
abusive,  and  by  his  conduct  caused  the  wife 
continual  mental  suffering,  although  it  appears 
that  he  had  no  settled  aversion  to  her,  but  was 
at  times  affectionate.  Beall  v.  Beall,  80  Ky. 
t'75- 

3.  Conduct  Rendering  Cohabitation  Unsafe  and 
Improper  —  Minnesota. — Grant  v.  Grant,  53 
Minn.  181;  Wagner  v.  Wagner,  36  Minn.  239. 

New  York.  —  Uhlmann  v.  Uhlmann,  17  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  236;  Bihin  v.  Bihin,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  19;  Conklin  v. 
Conklin,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  20, 
note;  Anonymous,  17  Abb.  N.  Cas.  (N.  Y. 
Supreme  Cl.)  231;  McBride  v.  McBride,  (Su- 
preme Ct.)  9  N.  Y.  Supp.  827;  Liitz  V.  Lutz, 
(Supreme  Ct.)  9  N.  Y.  Supp.  858;  Fowler  z/. 
Fowler,  19  Civ.  Pro  Rep.  (N.  Y.  Supreme  Ct.) 
282;  Kennedy  v.  Kennedy,  73  N.  Y.  369,  47  N. 
Y.  Super.  Ct.  56. 

Wisconsin.  —  Hacker  v.  Hacker,  90  Wis.  325 ; 
Schoessow  v.  Schoessow,  83  Wis.  553;  Beyer 
V.  Beyer,  50  Wis.  254,  36  Am.  Rep.  848;  Free- 
man V.  Freeman,  31  Wis.  235;  Pillar  v.  Pillar, 
22  Wis.  658. 


8ti 


In  New  York  this  is  a  cause  for  divorce  in 
favor  of  either  party,  and  a  divorce  may  be 
granted  to  the  husband  for  this  cause.  Mc- 
Namara  v.  McNamara,  2  Hilt.  (N.  Y.)  547,  9 
Abb.  Pr.  (N.  Y.)  18;  Uhlmann  v.  Uhlmann,  17 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  236. 

4,  Fowler  v.  Fowler,  ig  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  282;  Bihin  v.  Bihin,  17  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  ig;  Conklin  v.  Conk- 
lin, 17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  20,  note; 
Kennedy  v.  Kennedy,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)  151. 

6.  "  Cruel  and  inhuman  treatment  does  not 
necessarily  imply  such  treatment  as  places  a 
wife  in  physical  fear  of  the  husband.  The 
conduct  of  the  husband  may  produce  such 
mental  agony  in  the  wife  as  to  be  even  more 
cruel  and  inhuman  than  if  mere  physical  pain 
had  been  inflicted;  and  where  the  conduct  of 
the  husband  towards  the  wife  is  of  this  char- 
acter it  is  certainly  cruel  and  inhuman  and 
justifies  the  court  in  freeing  her  from  the  neces- 
sity of  submission  to  such  treatment."  Lutz 
V.  Lutz,  (Supreme  Ct.)  31  N.  Y.  St.  Rep.  718, 
approved  in  Atherton  v.  Atherton,  82  Hun  (N. 
Y.)  179. 

6.  Kennedy  v.  Kennedy,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)i5i;  Fowler  z/.  Fowler,  19 Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  282;  Freeman  v. 
Freeman,  31  Wis.  249;  Hacker  v.  Hacker,  90 
Wis.  325:  Beyer  v.  Bayer,  50  Wis.  254,  36  Am. 
Rep.  848. 

The  cases  of  Atherton  v.  Atherton,  82  Hun 
(N.  Y.)  179,  and  Lutz  v.  Lutz,  (Supreme  Ct.)  31 
N.  Y.  St.  Rep.  718;  Uhlmann  v.  Uhlmann,  17 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  236;  Strauss  v. 
Strauss,  67  Hun  (N.  Y.)  491,  are  nol  clear  on 
this  point. 

7.  Whispell  V.  Whispell,  4  Barb.  (N.  Y.)  217; 
Gram  V.  Grant,  53  Minn.  181. 

8.  Indignities  Rendering  Condition  Intolerable. 
—  Mahn  v.  Mahn,  70  Mo.  App.  337;  Sheffield 
V.  Sheffield,  3  Tex.  79;  Shrcck  v.  Shrcck,  32 
Tex.  578,  5  Am.  Rep.  251;  May       May,  62 
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been  treated  under  the  subject  of  cruelty.  Some  distinctions  remain,  however, 
to  be  noted.  The  test  of  this  form  of  cruelty  is  not  personal  violence/  or 
endangering  life,*  or  apprehension  of  violence/  or  mental  suffering  impairing- 
the  health.* 

Statutory  Terms  —  Test  of  Degree  of  Misconduct.  —  The  terms  of  the  statutes  require 
that  the  indignities  or  ill  treatment  must  render  the  plaintiff's  "condition 
intolerable,"  or  living  together  insupportable, or  render  the  plaintiff's  "con- 
dition intolerable  ^  and  life  burdensome,"  or  render  the  plaintiff's  condition 
intolerable  and  thereby  force  her  to  withdraw  from  his  house  and  family.* 

Indignities  Defined.  —  The  courts  have  not  defined  the  nature  of  the  indignities 
which  may  be  considered  sufficient,  but  in  one  case  it  was  said  that  they  may 
be  'rudeness,  vulgarity,  unmerited  reproach,  haughtiness,  contempt,  con- 
tumely, studied  neglect,  intentional  incivility,  injury,  manifest  disdain, 
abusive  language,  and  malignant  ridicule." 

Isolated  Act.  — ■  The  ill  treatment  or  indignities  must  be  repeated  and  consti- 


Pa.  St.  206;  Tourne  v.  Tourne,  9  La.  456; 
Downing  v.  Downing,  (Pa.  Com.  PI.  1897)  8 
Kulp  (Pa.)  463. 

In  Melvin  z\  Melvin,  130  Pa.  St.  15,  a  false 
and  malicious  charge  by  the  husband  of  adul- 
tery by  the  wife  was  held  to  be  "  an  indignity 
rendering  the  condition  intolerable  and  life 
burdensome  and  thereby  forcing  her  to  with- 
draw from  his  house  and  family,"  but  not 
sufficient  to  constitute  "  cruel  and  barbarous 
treatment  by  her  husband,  endangering  her 
life." 

1.  Rose  V.  Rose,  9  Ark.  507;  Haley  v.  Haley, 
44  Ark.  429;  Tourne  v.  Tourne,  g  La.  456. 

2.  McCartin  t.  McCartin,  37  Mo.  App.  471; 
Dawson  v.  Dawson,  23  Mo.  App.  169. 

The  indignities  need  not  be  such  as  to  en- 
danger life  or  health,  but  must  be  such  as 
would  render  life  too  humiliating  to  bear. 
May  V.  May,  62  Pa.  St.  206. 

3.  The  statute  gives  a  broader  ground  than 
the  term  "cruelty"  of  the  ecclesiastical  law. 
"A  series  of  studied  vexations  and  deliberate 
insults  and  provocations  would,  under  our  stat- 
ute, be  sufficient  cause  for  divorce  without 
apprehension  of  personal  violence  or  bodily 
hurt."    Sheffield  v.  Sheffield,  3  Tex.  79. 

4.  Mental  suffering  rendering  the  condition 
intolerable  is  sufficient.  Jones  v.  Jones,  60 
Tex.  451. 

5.  Statutes — -Arkansas,  —  Rose  r'.  Rose,  9 
Ark.  507;  Brown  v.  Brown,  38  Ark.  324. 

6.  Texas.  —  Wright  v.  Wright,  6  Tex.  3; 
Sheffield  v.  Sheffield,  3  Ttx.  79;  Byrne  v. 
Byrne,  3  Tex.  336;  Jones  v.  Jones,  60  Tex.  451. 

Louisana,  —  Headen  v.  Headen,  15  La.  61; 
Rowley  v.  Rowley,  19  La.  558;  Lauber  v. 
Mast,  15  La.  \nn.  593;  Lalande  v.  Jore,  5  La. 
Ann.  32;  Werner  v.  Kelly,  9  La.  Ann.  60; 
Moclair  z'.  Leahy,  36  La.  Ann.  583;  Machado 
V.  Bonet,  39  La.  Ann.  475;  Blanchard  v.  Bail- 
lieux,  37  La.  Ann.  127. 

7.  North  Carolina.  —  A  divorce  from  bed  and 
board  may  be  granted  for  cruel  or  barbarous 
treatment  endangering  the  life  of  the  other; 
or  as  a  distinct  cause  for  divorce  when  one 
party  "  shall  offer  such  indignities  to  the  per- 
son of  the  other  as  to  render  his  or  her  condi- 
tion intolerable  and  life  burdensome."  Miller 
I'.  Miller,  78  N.  Car.  102;  Coble  v.  Coble,  2 
lones  Eq.  (55  N.  Car.)  392;  Harrison  v.  Harri- 
son. 7  Ired.  L.  (29  N.  Car.)  490;  Joyner  v. 
Joyner,  6  Jones  Eq.  (59  N.  Car.)  322,  82  Am. 


Dec.  421;  Smith  v.  Smith,  72  N.  Car.  139; 
Everton  v.  Everton,  5  Jones  L.  (50  N.  Car.} 
202;  Taylor  -'.  Taylor,  76  N.  Car.  436. 

8.  Indignities  Rendering  Life  Bttrdensome.  — 
Under  sec.  495  Hill's  Code  {Orc\i;o/!)  permitting 
divorce  for  "  personal  indignities  rendering 
life  burdensome,"  a  virtuous  and  dutiful  wife 
charged  by  her  husband  with  having  com- 
mitted adultery  is  entitled  to  a  divorce  ott 
proof  of  such  false  charges  without  special 
proof  of  the  degree  or  kind  of  burdensomeness 
to  her  life  caused  thereby.  Crow  z/.  Crow,  29 
Oregon  392. 

9.  Pennsylvania. —  This  is  a  cause  for  either 
absolute  or  limited  divorce  in  favor  of  the 
wife. 

The  husband  may  obtain  an  absolute  di- 
vorce "  where  the  wife  shall  bj'  cruel  and  bar- 
barous treatment  render  the  condition  of  her 
husband  intolerable  or  life  burdensome." 
This  statute  does  not  permit  a  divorce  for  in- 
dignities to  the  husband.  Power's  Appeal,  120 
Pa.  St.  320:  May  v.  May,  62  Pa.  St.  206;  Esh- 
bach  7'.  Eshbach,  23  Pa.  St.  343;  Richards  v. 
Richards,  37  Pa.  St.  225,  i  Grant's  Cas.  (Pa.) 
389. 

Tennessee.  —  Payne  r.  Payne,  4  Humph. 
(Tenn.)  500,  40  Am.  Dec.  660;  Shell  v.  Shell,  2 
Sneed  (Tenn.)  716;  Lyle      Lyle,  86  Tenn.  372. 

10.  What  Constitutes  an  Indignity.  —  See  dic- 
tum in  Rose      Rose,  9  Ark.  507. 

A  mere  desertion  without  other  circum- 
stances showing  an  intent  to  humiliate  or  de- 
grade is  not  an  indignity.  Cannon  i-.  Cannon, 
17  Mo.  App.  390. 

Writing  a  letter  to  the  wife  declaring  his  in- 
tention never  to  live  with  her,  charging  that 
he  is  deceived  in  her  and  that  she  has  been 
guilty  of  improper  conduct  towards  his  rela- 
tives, is  not  an  indignity  on  the  part  of  the 
husband;  nor  is  a  public  notice  posted  up  by 
the  husband  notifying  all  persons  to  refuse 
the  wife  credit.  Hooper  z'.  Hooper,  ig  Mo. 
355- 

The  excessive  use  of  opiates  by  a  husband 
may  be  an  indignity.  Dawson  z'.  Dawson,  23 
Mo.  App.  169. 

Praying  at  the  family  altar  to  be  delivered 
from  a  pious  wife  is  such  an  indignity  as  to 
justify  a  divorce  when  accompanied  with  mis- 
conduct and  threats  of  driving  the  wife  away. 
Payne  v.  Payne,  4  Humph.  (Tenn.)  500,  40 
Am.  Dec.  660. 
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tute  a  course  of  conduct.    An  isolated  act  is  insufificient.* 

Misconduct  Constituting  Indignity.  —  False  charges  of  adultery  will  generally  con- 
stitute an  indignity  rendering  the  condition  intolerable.* 

Intent.  —  Misconduct,  however  immoral  and  degrading,  is  not  an  indignity 
where  there  is  no  intent  to  degrade  and  humiliate.^ 

16.  Public  Defamation.  —  This  cause  for  divorce  has  been  treated  as  a  form 
of  cruelty.  *  The  charges,  to  constitute  a  public  defamation,  must  be  made  in 
the  presence  of  others  and  must  be  false  and  malicious.* 

17.  Violent  and  IJngovernable  Temper.  —  This  cause  for  divorce  is  a  form  of 
cruelty,  and  there  must  be  proof  of  acts  of  violence  directed  toward  the 
complainant.'' 

18.  Habitual  Drunkenness  —  statutory  Terms.  —  This  cause  for  divorce  is  gen- 
erally denominated  in  the  statutes  as  "habitual  drunkenness,"  ^  but  such  terms 


1.  Isolated  Act.  —  May  v.  Mav,  62  Pa.  St. 
206;  Richards  Richards,  37  Pa.  St.  227; 
Miller  v.  Miller,  78  N.  Car.  102 ;  Cline  v.  Cline, 
10  Oregon  474. 

2.  False  Charges  of  Adultery  —  A  rkansas.  — 
Honnett  v.  Honnett,  33  Ark.  156,  34  Am.  Rep. 
39;  Kurtz  V.  Kurtz,  38  Ark.  119;  Haley  v. 
Haley,  44  Ark.  429. 

Missouri.  —  Lewis  v.  Lewis,  5  Mo.  278.  But 
see  contra,  Cheatham  v.  Cheatham,  lo  Mo. 
296. 

Oregon.  —  Crow  v.  Crow,  29  Oregon  392; 
Eggerth  v.  Eggerth,  15  Oregon  626;  Smith  z-. 
Smith,  8  Oregon  100;  McMahan  v.  McMahan, 
9  Oregon  525;  Herberger  v.  Herberger,  16 
Oregon  327. 

Pennsylvania.  —  Melvin  v.  Melvin,  130  Pa. 
St.  15. 

Tennessee.  —  Lyle  v.  Lyle,  86  Tenn.  372; 
Thomas  v.  Thomas,  2  Coldw.  (Tenn.)  123. 

Texas.  — Jones  v.  Jones,  60  Tex.  451;  Bahn 
V.  Bahn,  62  Tex.  518,  50  Am.  Rep.  539;  Will- 
iams V.  Williams,  67  Tex.  198. 

3.  Intent  to  Injure  and  Degrade.  —  Shooting  a 
negro  woman  and  punishing  others  near  the 
wife's  room  while  she  is  ill,  causing  her  suffer- 
ing and  additional  illness,  is  not  an  indignity 
where  no  harm  to  the  wife  was  intended. 
Everton  v.  Everton,  5  Jones  L.  (50  N.  Car.) 
202. 

An  indecent  assault  upon  a  daughter  is  not 
an  indignity  to  the  wife  where  it  was  not  done 
to  insult,  injure,  or  degrade  her.  Cline  v. 
Cline,  10  Oregon  474. 

Committing  adultery  with  a  servant  girl  in 
the  wife's  chamber  during  the  wife's  absence 
from  home  is  not  an  offense  repeatedly  in- 
dulged in  to  annoy  or  insult  the  wife.  Miller 
V.  Miller,  78  N.  Car.  102. 

Ill  treatment  by  the  husband  during  intoxi- 
cation is  not  an  indignity  where  there  is  no 
evidence  of  malice  or  intent  to  injure  or  de- 
grade the  wife.  Brown  v.  Brown,  38  Ark. 
324- 

4.  Public  Defamation.  —  Bicnvenue  v.  Her 
Husband,  14  La.  Ann.  387. 

Charges  of  adultery  made  by  a  husband  in 
the  presence  of  servants  and  others,  has  been 
held  sufficient.  Cass  v.  Cass,  34  I^a.  Ann.  614. 
But  see  criticism  of  this  case  in  Ashton  7>. 
Grucker.  48  La.  Ann.  1194. 

5.  Homes  v.  Carrier,  16  La.  Ann.  94. 

Mere  abusive  epithets  and  charges  made  by 


a  husband  while  in  anger  are  not  sufficient 
where  no  one  was  present  but  the  spouses 
themselves.  Bienvenue  v.  Her  Husband, 
14  La. Ann.  387. 

A  statement  in  good  faith  made  in  confi- 
dence to  a  friend,  charging  the  husband  with 
adultery,  for  the  purpose  of  inducing  the 
friend  to  intercede  with  the  husband  and  in- 
duce him  to  return  home,  is  not  a  "  public 
defamation,"  although  the  charge  be  false. 
Where  the  husband  refuses  to  discontinue  his 
attentions  to  the  woman  suspected  he  is  not 
entitled  to  a  divorce  for  a  repetition  of  the 
charges  by  the  wife.  Ashton  v.  Grucker,  48 
La.  Ann.  1194. 

6.  Violent  Temper.  ^ — Crawford  z.  Crawford, 
17  Fla.  180;  Johnson  v.  Johnson,  23  Fla.  413; 
Burns  v.  Burns,  13  Fla.  369. 

7.  Phelan  v.  Phelan,  12  Fla.  449. 

In  Palmer  v.  Palmer,  26  Fla.  215,  it  was 
held  that  a  divorce  for  this  cause  would  not 
be  granted  unless  the  temper  was  displayed 
towards  the  complainant  habitually,  and  with 
the  effect  of  rendering  life  an  oppressive  and 
intolerable  burden,  and  making  it  impracti- 
cable to  discharge  marital  duties  under  such 
burden.  "  Occasional  outbursts  of  passion, 
petulance,  readiness  to  anger,  frequent  and 
unreasonable  complaint,  though  made  in  a 
loud  and  boisterous  manner,  if  solely  calcu- 
lated to  render  the  relations  between  the  par- 
ties unpleasant  or  simply  unhappy,  do  not 
furnish  sufficient  cause  for  divorce."  Cited \n 
Dean  v.  Dean,  36  Fla.  492. 

8.  Habitual  Drunkenness.  —  This  is  a  cause 
for  divorce  in  Alabama,  Arkansas,  Colorado, 
Delaware ,  Indiana,  Indian  Territory,  .  Iowa, 
Kansas,  Michigan,  Mississippi,  A'ebraska,  Ne- 
vada, New  Mexico,  North  Carolina,  Oklahoma, 
Tennessee,  Utah,  IVashingtoii,  West  I'lr^'inia, 
IVyoming.  See  the  statutes  of  these  jurisdic- 
tions. 

Habitual  drunkenness  for  one  year.  Min- 
nesota,  Missouri,  Montana,  Oregon,  irisco/isin. 

Habitual  drunkenness  for  two  years.  Illi- 
nois. 

Habitual  drunkenness  for  three  years. 
A''e-i'  Ilam/ishire  (see  Batchclder  v.  Batch- 
elder,  14  N.  H.  380)  and  Ohio. 

In  Kentucky  a  divorce  is  granted  for  con- 
firmed habit  of  drunkenness  for  one  year  and 
wasting  of  estate  without  suitable  provision 
for  family. 
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as  "habitual  intemperance,"  *  "habitual  intoxication,"  *  and  other  terms'  are 
equivalent  and  capable  of  the  same  definition.* 

Definition.  —  It  is  defined  as  the  fixed  and  irresistible  habit  of  getting  drunk.* 
One  is  an  habitual  drunkard  who  "indulges  in  the  practice  of  becoming  intoxi- 
cated whenever  the  opportunity  is  presented."*  It  is  the  habit  of  using 
intoxicating  liquors  to  excess  and  does  not  include  the  excessive  use  of  opiates 
and  drugs.' 

Nature  and  Extent  of  Habit.  —  The  habit  must  be  fixed  ®  and  continuous,®  but 


1.  Habitual  Intemperance.  —  Habitual  intem- 
perance is  a  cause  for  divorce  in  Arizona, 
Connecticut,  Florida,  and  Loitisiana. 

The  Civil  Codes  of  California  and  South 
Dakota  define  this  cause  for  divorce  as  "  that 
degree  of  intemperance  from  the  use  of  intoxi- 
cating drinks  which  disqualifies  the  person  a 
greater  portion  of  the  time  from  properly 
attending  to  business,  or  which  would  reason- 
able inflict  a  course  of  mental  anguish  upon 
an  innocent  party."  Haskell  v.  Haskell,  54 
Cal.  262;  Dunn  v.  Dunn,  62  Cal.  176. 

The  Civil  Code  of  North  Dakota  defines  this 
cause  in  the  same  way  except  that  the  intem- 
perance may  arise  from  the  use  of  "  intoxicat- 
ing drinks,  morphine,  opium,  chloral,  or  other 
narcotic  drugs." 

2.  Section  1712  Georgia  Code. 

3.  In  Maine  and  Massachusetts  a  divorce  is 
granted  for  "  gross  and  continued  habits  of 
intoxication." 

4.  See  cases  infra. 

6.  Brown  v.  Brown,  38  Ark.  324;  Ludwick 
V.  Com.,  18  Pa.  St.  172;  State  v.  Pratt,  34  Vt. 
323;  Berryman  v.  Berryman,  5g  Mich.  605; 
Magahay  v.  Magahay,  35  Mich.  210. 

Habitual  intemperance  means  the  "  custom 
or  habit  of  getting  drunk.  The  constant 
indulgence  in  such  stimulants  as  wine, 
brandy,  and  whiskey,  whereby  intoxication  is 
produced;  not  the  ordinary  but  the  habitual 
use  of  them."  Mack  v.  Handy,  39  La.  Ann. 
491;  Williams  v.  Goss,  43  La.  Ann.  868. 

6.  Walton  v.  Walton,  34  Kan.  195. 

7.  Dawson  v.  Dawson,  23  Mo.  App.  169; 
Com.  V.  Whitney,  11  Cush.  (Mass.)  477; 
Youngs  V.  Youngs,  130  111.  230,  17  Am  St.  Rep. 
313,  affir/ning  33  111.  App.  223;  Barber  z/.  Bar- 
ber, 14  Law  Rep.  375;  Holland  v.  Holland,  4 
Leg.  Gaz.  (Pa.)  372;  Bean  v.  Bean,  11  Lane. 
Bar  (Pa.)  138;  Harris's  Appeal,  2  W.  N.  C. 
(Pa.)  331. 

The  habit  of  using  morphine  administered 
by  hypodermic  injections  in  the  arm  and  leg 
;s  not  drunkenness  although  the  effect  of 
such  habit  is  similar  to  the  use  of  intoxicating 
liquors.  Youngs  v.  Youngs,  130  111.  230,  17 
Am.  St.  Rep.  313,  affirming  33  111.  App. 
223. 

The  habit  of  using  chloroform  is  not  drunk- 
enness. Com.  V.  Whitney,  11  Cush.  (Mass.) 
477- 

Evidence  —  Opinion  of  Witness.  —  Where  the 
witness  has  not  related  the  facts  showing  the 
defendant's  habits  of  intoxication,  he  will  not 
be  permitted  to  give  his  opinion  whether  or 
not  the  defendant  is  a  drunkard.  Golding  v. 
Golding,  6  Mo.  App.  602;  Batchelder  v.  Batch- 
elder,  14  N.  H.  380. 

But  where  a  proper  foundation  has  been 
laid  a  witness  may  give  his  opinion  whether 
at  the  times  and  places  related  the  defendant 


was  intoxicated,  as  this  is  a  matter  of  common 
knowledge.    Lawson's  Expert  Ev.  473. 

8.  Habit  Must  Be  Fixed.  —  In  McBee  v.  Mc- 
Bee,  22  Oregon  329,  29  Am.  St.  Rep.  613,  the 
nature  and  extent  of  the  habit  to  constitute  a 
cause  for  divorce  is  described  as  follows: 
"  Occasional  acts  of  intoxication  are  not  suf- 
ficient to  make  one  an  habitual  drunkard. 
There  must  be  the  involuntary  tendency  to  be- 
come intoxicated  as  often  as  the  temptation  is 
presented,  which  comes  from  a  fixed  habit, 
acquired  from  frequent  and  excessive  indul- 
gence. The  man  is  reduced  to  that  pitiable 
condition  in  which  he  either  makes  no  vigor- 
ous effort  to  resist  and  overcome  the  habit,  or 
his  will  has  become  so  enfeebled  by  the  indulg- 
ence that  resistance  is  impossible.  *  *  * 
He  is  an  habitual  drunkard  because  he  is  com- 
monly or  frequently  in  the  habit  of  getting 
drunk,  although  he  may  not  be  always  so." 
Such  habit  is  not  shown  by  proof  that  a  hus- 
band drank  to  excess  only  when  he  went  to 
town,  which  averaged  only  twice  per  month, 
that  he  was  never  disqualified  from  attending 
his  work  about  the  farm,  and  two  witnesses 
with  whom  he  transacted  business  had  nevei 
seen  him  drunk. 

A  habit  is  shown  where  it  appears  that  the 
defendant  was  intoxicated  two  or  three  times 
per  week,  was  sometimes  brought  home 
drunk,  and  on  one  occasion  was  in  a  condition 
resembling  mania  a  potii.  Williams  v.  Goss,  43 
La.  Ann.  868. 

9.  Habit  Must  Be  Continuous.  —  Dennis  v. 
Dennis,  68  Conn.  186;  Meathe  v.  Meathe,  83 
Mich.  150;  Gourlay  v.  Gourlay,  16  R.  I.  705; 
De  Lesdernier  v.  De  Lesdernier,  45  La.  Ann. 
1364;  Blaney  v.  Blaney,  126  Mass.  205.  See 
Burt  V.  Burt,  168  Mass.  204. 

The  habit  must  be  proved  to  have  continued 
for  the  period  of  one  whole  year  immediately 
preceding  the  suit,  where  proof  of  such  fact  is 
required  by  statute.  Reynolds  r.  Reynolds, 
44  Minn.  132. 

In  the  absence  of  a  statute  fixing  the  period 
of  the  habit  the  courts  do  not  require  proof 
of  more  than  a  fixed  habit.  Rose  v.  Rose,  g 
Ark.  507;  Brown  v.  Brown,  38  Ark.  324;  Dunn 
V.  Dunn,  62  Cal.  176;  Burns  v.  Burns,  13  Fla. 
369;  Mack  V.  Handy,  39  La.  Ann.  491;  Maga- 
hay V.  Magahay,  35  Mich.  210;  Golding  v. 
Golding,  6  Mo.  App.  602;  Powers  v.  Powers, 
20  Neb.  529. 

A  habit  is  not  shown  where  the  defendant 
abstains  from  the  use  of  liquor  for  six  months, 
although  the  plaintiff  kept  liquor  in  the  house 
all  the  lime,  the  defendant  being  anxious  for 
a  reconciliation  and  promising  to  reform. 
Meathe  v.  Meathe,  83  Mich.  150. 

It  must  appear  that  the   habit  continued 
until  the  suit  was  brought.    Gourlay  v.  Gour- 
lay, 16  R.  I.  705. 
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not  necessarily  so  frequent  as  to  disqualify  the  defendant  for  business.* 

Habit  Acquired  After  Marriage.  —  In  some  states  a  divorce  will  not  be  granted 
unless  it  appears  that  the  defendant  formed  the  habit  after  marriage.* 

19.  Drunkenness  —  Wasting  Estate  — •  Failure  to  Support,  —  This  cause  for 
divorce  requires  proof  of  drunkenness  as  in  cases  where  it  is  the  only  cause  for 
divorce  and  also  of  wasting  of  estate  and  failure  to  support.^  "Wasting 
estate"  includes  not  only  the  disposal  of  property  but  includes  the  loss  of  the 
time  and  health  of  the  defendant.'* 

20.  Conviction  and  Imprisonment  for  Crime — ^  As  a  Cause  for  Divorce.  —  The  fact 
that  one  of  the  parties  is  convicted  of  crime  and  imprisoned  for  a  term  of 
years  is  not,  in  the  absence  of  statute,  a  cause  for  divorce,  for  it  is  not  such  a 
wilful  absence  as  to  constitute  desertion,'  nor  such  a  wilful  neglect  of  duty  as 
to  constitute  neglect  to  provide  or  failure  to  support.* 

Nature  of  the  Crime.  —  The  statutes  generally  provide  that  conviction  must  be 
for  felony,''  an  "infamous  crime,"  •*  and  the  imprisonment  for  at  least  two  *  or 
three  years     in  the  state  prison.*' 


1.  "  The  reason  why  the  law  makes  habitual 
drunkenness  a  ground  for  divorce  is  not  alone 
because  it  disqualifies  the  husband  or  wife 
from  attending  to  business,  but  in  part,  if  not 
mainly,  because  it  renders  the  person  addicted 
thereto  unfit  foi  the  duties  of  the  marital  rela- 
tion."   Richards  v.  Richards,  ig  III.  App.  465. 

A  man  may  be  an  habitual  drunkard  and 
yet  be  able  to  attend  to  business  during  busi- 
ness hours.  Mahone  v.  Mahone,  19  Cal.  626, 
81  Am.  Dec.  gr;  McGill  v.  McGill,  19  Fla.  341. 

2.  Habit  Acquired  After  Marriage.  —  Lewis  v. 
Lewis,  75  Iowa  200. 

A  divorce  may  be  granted  under  the  Michi- 
gan statute  when  the  defendant  "  shall  have 
become  an  habitual  drunkard."  This  is  con- 
strued to  mean  contracting  the  habit  after 
marriage.  "  To  bring  a  case  within  the  fair 
intention  of  this  statute,  the  defendant  must 
have  become  an  habitual  drunkard  after  the 
marriage;  unless,  perhaps,  when  his  habits 
have  been  concealed  from  the  complainant's 
knowledge  until  after  the  marriage,  a  point 
upon  which  we  express  no  opinion,  as  it  is  not 
before  us."    Porritt  v.  Porritt,  16  Mich.  140. 

A  divorce  will  not  be  granted  the  wife  for 
drunkenness,  wasting  estate,  and  failure  of  the 
husband  to  provide,  where  she  was  aware  of 
his  habits  before  contracting  the  marriage. 
Tilton  V.  Tilton,  (Ky.  1895)  29  S.  W.  Rep.  290. 
But  soe  Walker  v.  Walker,  77  L.  T.  715. 

3.  There  Is  a  Failure  to  Support  where  the  hus- 
band makes  no  suitable  provision  for  his  wife 
and  child  except  such  as  he  sometimes  ob- 
tained from  a  generous  father,  as  such  support 
is  not  the  assured  maintenance  by  the  hus- 
band contemplated  by  the  statute.  Shuck  v. 
Shuck,  7  Bush  (Ky.)  "306.  Compare  Tilton  v. 
Tilton.  (Kv.  1895)  29  S.  W.  Rep.  290. 

4.  Wasting  of  Estate.  —  Where  the  husband 
has  no  property,  the  term  "  wasting  of  estate  " 
includes  a  wasting  of  "  mental  and  physical 
faculties  "  and  health,  time,  and  labor,  all  of 
which  are  essentially  the  estate  of  a  person 
without  property.  Shuck  v.  Shuck,  7  Bush 
(Ky.)  306;  McKay  v.  McKay,  18  B.  Mon. 
(Ky.)  8. 

6.  Conviction  and  Imprisonment  for  Crime.  — 
Porritt  V.  I'orritt,  i8  Mich.  420;  Drew  v.  Drew, 
13  Prob.  Div.  97;  Townscnd  v.  Townsend,  L. 
R.  3  P.  &  D.  129;  Wolf  V.  Wolf,  38  N.  J.  Eq. 
128. 


Life  Sentence.  —  But  where  a  husband  was 
sentenced  to  imprisonment  for  life  his  wife 
was  granted  a  divorce  because  of  abandon- 
ment, in  the  case  of  Davis  v.  Davis,  (Ky.  1897) 
43  S.  W.  Rep.  168. 

6.  Caswell  v.  Caswell,  66  Vt.  242. 

7.  See  Davis  v.  Davis,  (Ky.  1897)  43  S.  W. 
Rep.  168. 

8.  Infamous  Crime.  —  Rape  is  an  infamous 
crime  within  the  meaning  of  a  statute  permit- 
ting a  divorce  for  the  conviction  of  "  an  infa- 
mous crime."    Poison  v.  Poison,  140  Ind.  310. 

A  statute  allowing  a  divorce  on  the  ground 
of  "  forgery  or  any  infamous  crime  "  has  been 
construed  not  to  include  robbery  or  burglary. 
Nevergold  v.  Nevergold,  (Pa.  Com.  PI.  1897) 
28  Pittsb.  Leg.  J.  (N.  S.)  139. 

9.  Frantz  v.  Frantz,  11  Pa.  Co.  Ct.  Rep.  467. 
A  sentence  for  two  years  is  sufficient  in  Ala- 
bama, Georgia,  Idaho,  and  Pennsylvania.  See  the 
statutes  of  these  states. 

10.  A  sentence  for  three  years  is  required  in 
Michigan,  Nebraska,  Vermont,  Wisconsin,  and 
Wyoming.    See  the  statutes  of  these  states. 

A  sentence  for  five  years  is  required  in 
Massachusetts.  See  Oliver  7'.  Oliver,  169  Mass. 
592. 

11.  Imprisonment  in  Other  States.  —  A  statute 
requiring  an  imprisonment  "  in  the  state 
prison  "  does  not  permit  divorces  for  imprison- 
ment in  other  states.  Klutts  v.  Klutts,  5 
Sneed  (Tenn.)  423 ;  Martin  7'.  Martin,  47  N.  II. 
53;  Leonard  71.  Leonard,  151  Mass.  151,  21 
Am.-  St.  Rep.  437. 

Sentence  for  Life  to  Operate  as  Divorce.  —  In  a 
Wisconsin  case  the  wife  of  a  man  sentenced 
for  life  married  another  pending  the  appeal. 
The  Supreme  Court  reversed  the  sentence,  and 
the  second  husband  was  arrested  for  adultery. 
The  statute  provided  that  "when  either  party 
shall  be  sentenced  to  imprisonment  for  life,  the 
marriage  shall  be  thereby  absolutely  dissolved, 
without  any  judgment  of  divorce  or  other  legal 
process;  and  no  pardon  granted  to  the  party 
so  sentenced  shall  restore  such  party  to  his  or 
her  conjugal  rights."  It  was  held  that  con- 
viction and  sentence  for  life  operated  at  once 
to  dissolve  the  marriage,  and  the  subsequent 
marriage  was  valid.  "  The  statute  was  self- 
executing,"  sai'l  the  court.  "  Nothing  what- 
ever remained  to  be  done  to  make  the  dissolu- 
tion operative  ;  neither  judgment  of  di  vorcc  nor 
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Effect  of  Appeal.  — -It  would  seem  that  this  cause  for  divorce  would  not  accrue 
until  the  conviction  and  sentence  became  final.*  But  in  one  case  a  divorce 
was  granted  pending-  an  appeal  from  the  sentence.'-* 

21.  Inability  to  Live  Together.  —  A  divorce  will  not  be  granted  for  this  cause 
unless  there  is  sonic  permanent  estrangement  or  no  reformation  can  be  hoped 
for.-**  The  court  and  not  the  parties  must  determine  whether  they  are  unable 
to  live  together  in  peace  and  happiness."* 

22.  Impotence.  —  Although  the  divorce  statutes  may  class  impotence  among 
the  causes  for  divorce,  a  suit  for  impotence  is  usually  a  nullity  suit.'* 

VI.  Discretionary  Divorces.  —  The  various  statutes  permitting  divorces  for 
such  causes  as  the  court  in  its  discretion  finds  sufficient  are  now  repealed 
except  in  one  state.**  A  reference  to  the  decisions  under  the  repealed  statutes 
may  be  useful.' 

VII.  Special  Defenses  to  Divorce  Suit  —  1.  Recrimination  —  Definition.  — 

Recrimination  is  the  defense  that  the  plaintiff  is  guilty  of  misconduct  consti- 
tuting a  cause  for  divorce.* 

other  legal  process.  It  was  not  a  dissolution 
of  the  marriage  dependent  upon  condition 
subsequent,  express  or  implied,  but  was  with- 
out restriction  or  condition.  It  did  not  sus- 
pend the  conjugal  relation,  but  extinguished 
it;  and  the  language  of  the  statute  expressly 
excludes  any  implication  that  the  reversal  of 
the  sentence  might  operate  to  restore  the  sen- 
tenced party  to  his  or  her  conjugal  rights, 
whatever  might  otherwise  be  the  operation  and 
effect  of  a  reversal  by  the  common  law." 
State  V.  Duket,  go  Wis.  272,  48  Am.  St.  Rep. 
928. 

1.  Effect  of  Appeal.  — Vinsant  v.  Vinsant,  49 
Iowa  639;  Rivers  v.  Rivers,  60  Iowa  378,  65 
Iowa  568. 

The  mere  fact  that  a  party  has  committed  a 
crime  is  not  sufficient.  There  must  be  a  con- 
viction.   Thomas  v.  Thomas,  51  111.  162. 

2.  Cone  v.  Cone,  58  N.  H.  152,  approved  in 
State  V.  Duket,  90  Wis.  272,  48  Am.  St.  Rep. 
928. 

Marriage  Pending  Appeal.  —  A  divorce  for 
conviction  of  crime  will  not  be  granted  a  wife 
who  marries  a  criminal  pending  an  appeal. 
Caswell  V.  Caswell,  64  Vt.  557. 

Effect  of  Pardon.  —  Under  a  provision  that 
"  if  the  governor  shall  have  pardoned  the  con- 
vict "  no  divorce  should  be  granted,  a  divorce 
will  not  be  refused  where  the  sentence  has 
been  commuted  from  two  years  to  one  and 
one-half  years.    Young  7'.  Young,  61  Tex.  191. 

3.  Inability  to  Live  Together.  —  Colvin  v. 
Colvin,  15  Wash.  490.  Section  1482  of  the 
lo-cva  Code  (repealed  in  1858)  permitted  a  di- 
vorce "  when  it  shall  be  made  fully  apparent 
that  the  parties  cannot  live  in  peace  and  hap- 
piness together  and  that  their  welfare  requires 
a  separation."  This  was  construed  as  fol- 
lows: "  We  also  understand  that  this  sec- 
tion does  not  have  reference  to  the  temporary 
peace  and  happiness  of  the  parties,  nor  to 
their  temporary  welfare;  but  it  was  designed 
by  the  legislature  that  the  chancellor  should 
have  regard  to  their  permanent  —  their  gen- 
eral—  peace,  happiness,  and  welfare.  He  is 
to  take  into  consideration  their  respective 
ages,  temperaments,  and  dispositions,  their 
agreements  and  disagreements  in  past  life, 
the  age  and  condition  of  the  children,  the  situ- 
ation of  their  property,  and  in  a  word,  all  the 
circumstances,  and  every  fact  within  his  reach, 


in  arriving  at  his  conclusion."  Inskeep  v. 
Inskeep,  5  Iowa  204. 

4.  Inskeep  v.  Inskeep,  5  Iowa  204;  Pinkney 
V.  Pinkney,  4  Greene  (Iowa)  324;  McDougall 
V.  McDougall,  5  Wash.  802. 

A  divorce  will  not  be  granted  for  cruelty 
merely  because  the  parties  are  unable  to  live 
together  in  peace  and  happiness.  Davis  v. 
Davis,  I  Hun  (N.  Y.)  444;  De  Meli  v.  De  Meli, 
67  How.  Pr.  (N.  Y.  Supreme  Ct.)  20;  Boon  v. 
Boon,  12  Oregon  437;  Mytton  v.  Mytton,  11 
Prob.  Div.  141.  But  contra,  Jones  v.  Jones, 
Wright  (Ohio)  155. 

5.  Impotence  will  accordingly  be  treated 
froui  that  standpoint  in  this  work.  See  the 
title  Marriage. 

6.  The  present  statute  of  Washington,  §  5716, 
after  enumerating  the  usual  causes  for  divorce, 
provides  thata"divorce  may  be  granted  forany 
other  cause  deemed  by  the  court  sufficient, 
and  the  court  shall  be  satisfied  that  the  parties 
can  no  longer  live  together." 

7.  Arizona.  —  Lount  v.  Lount,  1  Arizona 
422. 

Connecticut.  —  The  Act  of  1849  permitted  di- 
vorces for  "  any  such  conduct  as  permanently 
destroys  the  happiness  of  the  petitioner  and 
defeats  the  purposes  of  the  marriage  relation." 
This  was  held  to  include  causes  of  the  same 
effect  as  the  other  causes  included  in  the  statute 
and  "  equivalent  in  its  effect  upon  the  mar- 
riage relation."  Trubee  v.  Trubee,  41  Conn. 
36. 

Maine,  —  The  Act  of  1849  permitted  divorces 
"  when  conducive  to  domestic  harmony  and 
consistent  with  the  peace  and  morality  of 
society."  Motley  v.  Motley,  31  Me.  490; 
Anonymous,  27  Me.  563;  Small  v.  Small,  31 
Me.  493;  Elwell  v.  El  well,  32  Me.  337. 

Illinois. —  The  Act  of  1845  provided  that, 
"  in  addition  toother  causes  herein  provided, 
courts  of  chancery  shall  have  full  power  to 
hear  and  determine  all  causes  for  divorce  not 
provided  for  by  law."  This  was  construed  to 
include  only  the  canon  and  common-law 
causes  not  enumerated  in  the  statute.  Birkby 
V.  Solomons,  15  111.  120;  Harman  v.  Harman,  i'6 
111.  85;  Hamaker  -■.  Hamaker,  18  111.  13S,  65 
Am.  Dec.  705;  Lloyd  v.  Lloyd,  66  111.  87. 

8.  Recrimination  Defined.  —  "Recrimination 
is  a  showing  by  the  defendant  of  any  cause  of 
divorce  against  the  plaintiff,  in  bar  of  the 
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General  Principles  —  Maxim  of  Suitor  with  Clean  Hands.  —  The  docti-ine  of  recrimina- 
tion is  but  an  application  of  the  maxim  of  equity  that  he  who  comes  into  equitj- 
must  come  with  clean  hands.*  Where  it  appears  from  the  evidence  that  each 
of  the  parties  has  been  guilty  of  misconduct  constituting  a  cause  for  divorce 
the  suit  must  be  dismissed,  as  a  divorce  cannot  be  granted  to  both  parties.- 

At  Common  Law  adultery  was  the  only  offcnsj  pleaded  as  recrimination.* 


plaintiff's  cause  of  divorce."  California  Civil 
Code,  ^  122. 

Recrimination  is  a  counter-charge  by  the 
defendant,  of  a  cause  of  divorce  against  the 
complainant.  Duberstein  v.  Duberstein,  171 
111.  144,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  824. 

1.  "  The  doctrine  that  [recrimination]  is  a 
valid  plea  in  bar,  has  its  foundation  in  reason 
and  propriety  ;  it  would  be  hard  if  a  man  could 
complain  of  the  breach  of  a  contract  which  he 
has  violated;  if  he  could  complain  of  an  in- 
jury when  he  is  open  to  a  charge  of  the  same 
nature.  It  is  not  unfit  if  he,  who  is  the 
guardian  of  the  purity  of  his  own  house,  has 
converted  it  into  a  brothel,  that  he  should  not 
be  allowed  to  complain  of  the  pollution  which 
he  himself  has  introduced;  if  he  who  has  first 
violated  his  marriage  vow,  should  be  barred 
of  his  remedy;  the  parties  may  live  together, 
and  find  sources  of  mutual  forgiveness  in  the 
humiliation  of  mutual  guilt."  Beeby 
Beeby,  i  Hag.  Eccl.  ygo. 

"  The  doctrine  of  recrimination  in  divorce 
cases  rests  upon  the  principle  that  a  person 
shall  not  be  permitted  to  complain  of  a  breach 
of  a  contract  which  he  has  himself  violated,  or 
of  an  injury,  when  he  is  open  to  a  charge  of 
the  same  nature;  that  he  who  has  violated  his 
marriage  vow  should  be  deprived  of  his  rem- 
edy of  divorce,  although  his  wife  is  unfaithful. 
From  this  it  logically  follows  that  proof  of  any 
statutory  cause  for  divorce,  uncondoned,  is  a 
complete  defense  in  a  case  of  this  kind." 
Tillison  v.  Tillison,  63  Vt.  411. 

In  Mattox  v.  Mattox,  2  Ohio  234,  15  Am. 
Dec.  547,  the  court  said  the  application  for  di- 
vorce was  to  "  the  equitable  jurisdiction  of  the 
court,  and  must  be  decided  by  the  principles 
which  prevail  in  courts  of  equity.  The  com- 
plainant must  come  with  clean  hands  and  a 
chaste  character,  not  stained  with  the  same 
infamy  and  crime  of  which  she  complains. 
These  parties  are  in  pari  delicto,  and  to  grant 
relief  to  either  of  them  would  be  offering  a 
bounty  to  guilt.  It  would  place  the  perma- 
nency of  the  marriage  contract,  in  every  case, 
at  the  disposal  of  the  contracting  parties,  and 
remove  one  of  the  strongest  motives  to  that 
correctness  and  chastity  of  conduct  which  is 
necessary  to  render  the  marriage  state  cither 
pleasant  or  convenient." 

2.  Divorce  Not  Granted  to  Both  Parties.  — 
Where  both  parties  are  entitled  to  divorce  it  is 
said  that  "  a  decree  cannot  be  granted  in  favor 
of  one,  and  afterwards  in  favor  of  the  other,  as 
the  first  would  dissolve  the  marriage,  anrl  then 
no  marriage  would  subsist,  upon  which  the 
second  decree  could  act,  and  a  decree  granting 
a  divorce  in  favor  of  each  would  be  an  anoma- 
lous proceeding."  Fields,  J.,  in  Conant 
Conant,  10  Cal.  250,  70  Am.  Dec.  717.  See 
also  Francy  v.  Franey,  50  N.  Y.  Supp.  (Supreme 
Ci.  App.  Div.)  918. 

()  C.  of  I..— 52  ? 


Where  both  parties  have  deserted,  the  di- 
vorce suit  must  be  dismissed.  A  decree 
granting  a  divorce  to  both  parties  is  errone- 
ous. Wass  V.  Wass,  41  W.  Va.  126.  See  also 
Anthony  v.  Anthony,  (Ga.  i8g8)  29  S.  E.  Rep. 
923. 

It  appears  that  in  Maine  for  some  purposes 
of  ancillary  relief  a  divorce  may  be  granted  to 
both  parties.    Stilphen  v.  Stilphen,  58  Me.  508, 

4  Am.  Rep.  305;  Stilphen  v.  Houdlette,  60  Me. 
447;  Moulton  V.  Moulton,  76  Me.  85. 

A  decree  should  not  be  granted  both  parties, 
but  the  error  may  be  corrected  on  appeal  and 
a  decree  granted  to  one  party  where  a  review 
of  the  evidence  shows  that  the  plea  of  recrimi- 
nation was  not  established.  Hoff  v.  Hoff,  48 
Mich.  281.    But  compare  Dejarnet  v.  Dejarnet, 

5  Dana  (Ky.)  499. 

Mutual  Insults  and  Outrages,  the  fruit  of  mu- 
tual provocation,  unless  there  be  a  just  and 
palpable  disproportion  of  guilt  as  between  the 
parties,  furnish  no  sufficient  ground  of  divorce 
to  either.  Amy  v.  Berard,  49  La.  Ann.  897. 
In  this  case  the  court  said:  "  We  affirm  the 
doctrine  announced  in  a  very  early  case  that 
the  law  which  provides  for  a  separation  from 
bed  and  board  in  certain  cases  is  made  for  the 
release  of  the  oppressed  party,  not  for  interfer- 
ing in  quarrels  where  both  parties  commit 
reciprocal  excesses  and  outrages.  Durand 
Her  Husband,  4  Mart.  (La.)  174."  See  also 
Duberstein  v.  Duberstein,  171  III.  144,  citin^^  5 
AND  Eng.  Encyc.  of  Law  (isi  ed.)  796. 

Both  Parties  in  Fault  —  Wife  Acting  under 
Great  Provocation. —  In  Prather  v.  Prather,  99 
Iowa  393,  the  wife  sought  a  divorce  on  the 
ground  of  inhuman  treatment.  The  defend- 
ant, by  a  cross-bill,  charged  the  plaintiff  with 
inhuman  treatment.  Though  both  charges 
seem  to  have  been  established,  it  was  held 
that  the  wife  was  entitled  to  a  divorce,  it  ap- 
pearing that  her  conduct  toward  her  husband 
was  induced  by  the  fact  that  she  saw  him  in 
the  act  of  committing  an  unnatural  offense 
with  a  cow. 

In  Symons  Symons,  (1897)  Prob.  167,  77 
L.  T.  142,  although  it  appeared  that  both  hus- 
band and  wife  were  guilty  of  adultery,  yet 
upon  the  facts  of  the  case  it  was  held  that  the 
court  should  exercise  its  discretion  in  favor  of 
the  wife  and  that  she  should  be  granted  a 
divorce. 

3.  Adultery  Only  Defense  in  Recrimination  — 
Common  Law.  —  In  the  ecclesiasli(  al  courts 
where  cruelty  and  adultery  were  the  only 
causes  for  divorce  a  incnui,  cruelty  was  not  a 
bar  in  recrimination,  because  it  was  not  the 
same  kind  of  offense.  Chamjers  v.  Cham- 
bers, I  Hag.  Con.  439;  ("ockscdgc  Cocks- 
edge,  I  Rob.  Eccl.  90;  Harris  v.  Harris, 
Hag.  Eccl.  376;  Chettle  v.  Chcltle,  3  Phillim. 
507.  A  plea  of  cruelty  might  be  joined  with  a 
plea  of  adultery  in  recrimination,  as  the  pr<iof 
of  one  was  permitted  in  aid  of  proof  of  the 
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Statutes.  —  In  some  states  the  divorce  statutes  are  declaratory  of  the  common 
law  and  make  adultery  the  only  offense  which  may  be  pleaded  in  recrimination.* 

Modiflcations  of  Statutes.  —  This  principle  of  the  ecclesiastical  law  pervades  our 
divorce  l.iws  althouj^h  not  so  provided  by  the  divorce  statutes.* 

Any  Cause  for  Divorce  Is  Sufficient  Eecrimination.  —  The  doctrine  of  recrimination  is 
applicable  to  all  the  causes  for  divorce.  The  legislatures  having  provided  the 
same  legal  effect  for  each  cause  for  divorce,  the  courts  refuse  to  measure  the 
gravity  of  the  several  causes  but  hold  each  effectual  as  a  bar  in  recrimination.' 


latter.  Cocksedge  v.  Cocksedge,  i  Rob.  Eccl. 
90.  It  would  seem  that  cruelty  was  a  bar  in 
recrimination  to  a  divorce  for  cruelty,  both 
being  the  same  nature  of  offense,  but  this 
docs  not  appear  to  have  been  decided  by  the 
ecclesiastical  courts. 

Malicious  desertion  was  not  a  bar  to  a  suit 
for  divorce  on  the  ground  of  adultery.  Sulli- 
van V.  Sullivan,  2  Add.  Eccl.  299. 

The  doctrine  of  the  ecclesiastical  law  ap- 
pears to  have  been  "  that  one  who  had  com- 
mitted adultery  was  not  entitled  to  any  relief, 
and  no  offense  would  be  a  bar  to  divorce  for 
adultery  except  the  adultery  of  plaintiff." 
Nelson  on  Divorce,  §  430. 

1.  Statutes  Limiting  Doctrine  of  Eecrimination 
—  Pennsylvania.  —  A  divorce  statute  recited  the 
causes  for  divorce  and  provided  that,  "  in 
every  such  case  it  shall  and  may  be  lawful  for 
the  innocent  and  injured  person  to  obtain  a 
divorce  from  the  bond  of  matrimony,"  and 
that  in  any  action  for  divorce  for  adultery 
divorce  should  be  refused  if  the  plaintiff  was 
guilty  of  the  like  crime,  etc.  It  was  held  that 
the  general  principle  of  recrimination  did  not 
apply  to  causes  for  divorce  other  than  adul- 
tery. "The  legislature  by  confining  this  de- 
fense to  the  single  case  of  a  divorce  sued  for 
on  account  of  adultery,  alleged  to  have  been 
committed  by  the  defendant,  may  fairly  be 
considered  as  having  intended  to  make  it  the 
only  case  in  which  such  a  defense  should  be 
available,  unless  as  a  good  excuse  or  reason- 
able cause  for  the  defendant's  deserting  and 
leaving  the  plaintiff.  If  they  had  intended  to 
make  it  a  good  defense  in  the  other  cases  as 
well  as  this  they  would  doubtless  have  so  de- 
clared it."  Ristine  v.  Ristine,  4  Rawle  (Pa.) 
460. 

Minnesota.  —  Gen.  Stat.,  c.  62,  §  6,  provides 
that  "in  any  action  brought  for  a  divorce  on  the 
ground  of  adultery  although  the  fact  of  adultery 
is  established,  the  court  may  deny  a  divorce 
in  the  following  cases:  *  *  *  fourth,  when 
it  is  proved  that  the  complainant  has  also  been 
guilty  of  adultery,  under  such  circumstances 
as  would  have  entitled  the  defendant,  if  inno- 
cent, to  a  divorce.  "  These  defenses  are  held 
to  be  limited  to  cases  where  the  action  is  on 
the  ground  of  adultery.  "  By  limiting  them 
to  that  class  of  cases  the  legislature  may  fairly 
be  presumed  to  have  intended  that  the  speci- 
fied acts  alone  shall  not  be  defenses  in  other 
cases."  Buerfening  v.  Buerfening,  23  Minn. 
563- 

Illinois.  —  Section  10,  c.  40  (S.  &  C.  Stat.),  pro- 
vides ..hat  "  if  it  shall  appear,  to  the  satisfaction 
of  the  court,  that  the  injury  complained  of 
was  occasioned  by  collusion  of  the  parties,  or 
done  with  the  assent  of  the  complainant  for 
the  purpose  of  obtaining  a  divorce,  or  that  the 


complainant  was  consenting  thereto,  or  that 
both  parties  have  been  guilty  of  adultery, 
when  adultery  is  the  ground  of  complaint, 
then  no  divorce  shall  be  decreed."  Under 
this  statute  it  is  held  that  no  cause  for  divorce 
except  adultery  is  a  bar  in  a  suit  for  adultery. 
But  it  is  intimated  that  a  like  offense  could  be 
pleaded  in  bar.  Bast  v.  Bast,  82  111.  584. 
See  also  Duberstein  v.  Duberstein,  171  111.  144; 
Lenning  v.  Lenning,  73  111.  App.  224;  Stiles  v. 
Stiles,  167  111.  576. 

2.  Statute  Not  Including  Recrimination  as  a  De- 
fense. —  Section  2360,  IViscoiisiii  Rev.  Stat.,  pro- 
vides that  the  court  may  deny  a  divorce  where 
connivance,  collusion,  condonation  or  delay 
appears,  but  is  silent  as  to  recrimination.  But 
it  is  held  that  "  it  was  not  intended  to  do 
away  with  the  general  principle  that  one  can- 
not have  redress  for  a  breach  of  the  marriage 
contract  which  he  has  violated  by  committing 
a  like  offense  as  that  of  which  he  complains, 
but  must  come  into  court  with  clean  hands. 
This  principle  still  pervades  our  law,  and  must 
be  recognized."    Pease  v.  Pease,  72  Wis.  136. 

Statute  Beferring  to  Only  One  Cause  for  Divorce. 
—  In  Missouri  an  early  statute  provided  that, 
"  if  it  shall  appear  to  the  court  that  the  adul- 
tery or  other  injury  or  offense  complained  of 
shall  have  been  occasioned  by  the  collusion  of 
the  parties,  or  done  with  the  intention  of  pro- 
curing a  divorce,  or  that  the  complainant  was 
consenting  thereto,  or  that  both  parties  have 
been  guilty  of  adultery,  then  no  divorce  shall 
be  decreed."  It  was  contended  that  the  express 
permission  to  recriminate  one  defense  is  the 
exclusion  of  the  right  to  recriminate  any  other. 
After  the  above  section  was  enacted  the  act 
was  amended  making  other  causes  for  divorce 
but  the  section  was  not  changed.  It  was  held 
that  the  general  principle  of  recrimination  per- 
vaded the  whole  act  as  it  was  provided  that  a 
divorce  could  only  be  granted  to  an  innocent 
or  injured  party,"  and  therefore  any  cause  for 
divorce  was  a  bar  in  recrimination.  Nagel  v. 
Nagel,  12  Mo.  53. 

3.  Ribel  v.  Ribet,  39  Ala.  348:  Conant  v. 
Conarit,  10  Cal.  250,  70  Am.  Dec.  717;  Johns 
V.  Johns,  29  Ga.  718;  Davis  v.  Davis,  19  111. 
334;  Nagel  V.  Nagel,  12  Mo.  53;  Church  v. 
Church,  16  R.  I.  667;  Tillison  v.  Tillison,  63 
Vt.  411;  Shackett  Shackett,  49  Vt.  195.  See 
also  Duberstein  v.  Duberstein,  171  111.  144. 

Courts  Will  Not  Distinguish  Statutory  Causes 
for  Divorce.  —  In  holding  that  any  cause  for 
divorce  was  a  bar  in  recrimination  it  was  said: 
"  This  conclusion  finds  strong  support  in  the 
consideration  that  under  the  statute  every 
offense  which  is  thereby  jTiade  a  ground  for  di- 
vorce is  of  equal  force  and  validity,  and  when 
presented  and  proved  entitles  the  litigant  to 
identically  the  same  relief.  It  is  therefore  im- 
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Recrimination. 


Misconduct  Need  Not  Be  the  Same.  —  Any  cause  for  divorce  is  a  bar  in  recrimina- 
tion, as  the  defendant  is  not  bound  to  prove  that  the  plaintiff  has  been  guilty 
of  the  same  misconduct.* 

Adultery.  —  It  is  well  established  that  adultery  of  the  plaintiff  is  a  defense 
in  recrimination  in  all  cases,  regardless  of  the  cause  for  divorce  alleged  by  the 
plaintiff  or  the  kind  of  relief  prayed  for,  whether  absolute  divorce,  a  decree 
a  mensa,  or  alimony  without  divorce.*  Thus  adultery  is  a  bar  in  recrimination 
in  suits  for  divorce  on  account  of  adultery,*  cruelty,  *  desertion,*  drunkenness,* 
or  crime,''  unless  the  statutes  provide  otherwise.**  The  adultery  set  up  as 
recrimination  must  be  established  by  satisfactory  evidence  of  the  offense  *  and 


possible  for  the  courts  in  determiningf  the 
obligations  of  the  marriage  contract  to  hold 
that  there  is  any  difference  in  the  legal  char- 
acter of  the  breaches  when  their  action  is  in- 
voked upon  any  one  of  them.  Whatever  may 
be  the  ethical  considerations,  and  the  gravity 
of  the  offenses  laid,  in  a  moral  point  of  view, 
they  are  of  no  value  in  this  respect."  Red- 
ington  V.  Redington,  2  Colo.  App.  8. 

In  Pease  n.  Pease,  72  Wis.  136,  it  was  con- 
tended that  in  a  suit  by  the  husband  for 
divorce  on  account  of  adultery  by  the  wife  it 
was  not  a  sufficient  recrimination  to  prove 
cruelty  on  the  part  of  the  husband.  In  hold- 
ing that  cruelty  was  sufficient  the  court  said  : 
"  In  the  forum  of  conscience,  adultery  by  the 
wife  may  be  regarded  as  a  more  heinous  vio- 
lation of  social  duty  than  cruelty  by  the  hus- 
band. Biit  the  statute  treats  them  as  of  the 
same  nature  and  same  grade  of  delinquency. 
It  is  true  the  cruelty  of  the  husband  does  not 
justify  the  adultery  of  the  wife;  neither  would 
his  own  adultery, but  still  the  latter  has  ever 
been  held  a  bar.  And  where  both  adultery 
and  cruelty  are  made  equal  offenses,  attended 
with  the  same  legal  consequences,  how  can 
the  court,  in  the  mutual  controversy,  discrimi- 
nate between  the  two,  and  give  one  the  prefer- 
ence over  the  other?  It  seems  to  us  that,  as 
the  law  has  given  the  same  effect  to  one 
offense  as  to  the  other,  the  court  should  not 
attempt  to  distinguish  between  them,  but  treat 
them  alike  and  hold  one  a  bar  to  the  other." 

1.  The  defendant  in  pleading  recrimination 
is  not  restricted  to  the  same  misconduct  as 
alleged  in  the  petition.  Clapp  7'.  Clapp,  97 
Mass.  531;  Ryan  t.  Ryan,  q  NIo  539. 

2.  A  Catise  for  Absolute  Divorce  Is  a  Bar  in  a 
Suit  for  Separation  —  Ne7v  Jersey.  —  Reading  v. 
Reading,  (N.  J.  1886)  5  All.  Rep.  721. 

JVe7ii  York.  —  Doe  v.  Roe,  23  Hun  (N.  Y.)  19, 
followed  in  Crow  v.  Crow,  7  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  423. 

At  one  time  it  was  held  that  adultery  could 
not  be  pleaded  in  bar  in  a  suit  for  divorce 
a  mensa  because  that  statute  permitted  a  jury 
trial  of  the  issue  which  could  not  be  had  in 
such  suit.  Henry  v.  Henry,  27  How.  Pr.  (N. 
Y.  Super.  Ct.)  5;  M'Intosh  v.  M'Intosh,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  289;  Diddell  v. 
Diddell,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  167; 
Terhune  v.  Tcrhunc,  40  How.  Pr.  (N.  Y.  C. 
PI.)  258.  But  s^e  contra,  Doe  v.  Roe,  23  Hun 
(N.  Y.)  79,  and  Crow  v.  Crow,  7  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  423.  The  amended  statute 
now  permits  adultery  to  be  pleadcfl  in  bar  of 
a  suit  for  separation.  Yan  Henthuysen  r. 
Van  Henthuysen,  15  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  234 


3.  Mattox  V.  Mattox,  2  Ohio  233,  15  Am. 
Dec.  547;  Davis  v.  Davis,  19  111.  334;  Smith  z-. 
Smith,  19  Wis.  522;  Burke  v.  Burke,  44  Kan. 
307,  21  Am.  St.  Rep.  283;  Derby  v.  Derby,  21 
N.  J.  Eq.  36;  Fuller  v.  Fuller,  41  N.  J.  Eq. 
198;  Reid  V.  Peid,  21  N.  J.  Eq.  331;  Clark  v. 
Clark,  7  Robt.  (N.  Y.)  276;  Home  Home,  72 
N.  Car.  530. 

One  act  of  adultery  is  sufficient  to  bar  the 
plaintiff  although  the  defendant  may  have 
i)een  guilty  of  many  such  offenses.  Astley  v. 
Astley.  I  Hag.  Eccl.  714. 

It  is  immaterial  which  was  prior  in  point  of 
time  or  that  the  plaintiff  caused  a  separation 
immediately  after  discovery  of  the  defendant's 
offense.  Haines  v.  Haines,  62  Tex.  216;  Proc- 
tor V.  Proctor,  2  Hag.  Con.  292;  Brisco  v. 
Brisco,  2  .'\dd.  Eccl.  259. 

But  under  certain  circumstances,  though 
both  parties  are  guilty  of  adultery,  the  court 
in  the  exercise  of  its  discretion  may  grant  a 
divorce.  See  Symons  v.  Symons,  (1897)  Prob. 
167,  77  L.  T.  142,  where  the  English  authori- 
ties are  reviewed. 

4.  Adultery  Bars  Divorce  for  Cruelty.  —  Johns 
Johns,  29  Ga.  71S;  Hubbard      Hubbard,  74 

Wis.  650;  Shackclt  -•.  Shackett,  49  Vt.  195; 
Ribet  V.  Ribet,  39  Ala.  348;  Watkyns  v.  Wat- 
kyns,  2  Atk.  96;  Best  v.  Best,  i  Add.  Eccl. 
411;  Dillon  V.  Dillon,  3  Curt.  Eccl.  86;  Grossi 

Grossi,  L.  R.  3  P.  &  D.  118. 

6.  Adultery  Bars  Divorce  for  Desertion.  —  Reid 
'■.  Reid,  21  N.  J.  Eq.  331;  Redington  v.  Red- 
ington, 2  Colo.  App.  8. 

A  husband  is  not  entitled  to  a  divorce  for 
desertion  where  he  marries  after  his  wife  has 
been  absent  seven  years,  there  being  no  pre- 
sumption that  she  was  dead  and  he  having  no 
reason  to  believe  that  she  was  dead.  Whippen 
V.  Whippen,  147  Mass.  294. 

6.  Ryan  v.  Ryan,  9  Mo.  539. 

7.  A  wife  who  has  committed  adultery  is 
not  entitled  to  a  divorce  on  the  statutory 
ground  that  the  husband  has  committed  an  in- 
famous crime  and  is  a  fugitive  from  justice. 
J.  F.  C.  V.  M.  E.,  6  Rob.  (La.)  135. 

8.  Where  the  statute  provides  that  adultery 
shall  be  a  bar  in  recrimination  in  cases  where 
the  plaintiff  sues  for  divorce  for  adultery,  in 
suits  for  divorce  for  other  causes  adultery  is 
not  a  defense.  Ristinc  v.  Ristine,  4  Rawle 
(Pa.)  460,  followed  in  Buerfcnning  v.  Buerfcn- 
ning,  23  Minn.  563,  but  di saf>f<roved  '\n  Reding- 
ton T.  Rcdintrlon,  2  Colo.  App.  8. 

9.  Adultery  to  Be  Established  by  Satisfactory 
Evidence.  —  Pollock  i'ollock,  71  N.  Y.  141; 
Barnes  v.  Barnes,  L.  R.  i  P.  &  D.  572;  Con- 
radi  -■.  Conradi,  L.  R.  i  P.  &  D.  514:  Auld  v. 
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of  the  plaintiff's  intent.* 

Desertion.  —  This  cause  for  divorce  is  a  bar  in  recrimination  when  the  period 
of  desertion  is  complete.*  It  must  appear,  however,  that  the  desertion  was 
wilful    and  continuous.  * 

Cruelty.  —  When  cruelty  is  sufficient  to  constitute  a  cause  for  divorce  it  may 
be  set  up  as  recrimination.'^  Where  it  docs  not  constitute  a  cause  for  divorce, 
but  is  material  as  showing  that  the  parties  are  in  mutual  fault  as  to  the  desertion 
complained  of,  it  amounts  to  justification  rather  than  recrimination.®  An 
offense  committed  by  the  plaintiff  after  he  has  commenced  his  suit  for  divorce 
and  before  a  decree  is  rendered  is  sufficient  as  recrimination.' 


.■\uld,  (Super.  Ct.)  i6  N.  Y.  Supp.  803;  Deni- 
son  -'.  Denison,  4  Wash.  705. 

To  establish  adultery  as  a  defense  in 
recrimination  tlie  proof  must  be  as  complete 
and  satisfactory  as  in  a  case  where  adultery  is 
alleged  as  a  cause  for  divorce.  Reid  -'.  Reid, 
21  N.  J.  Eq.  331;  Cummins  v.  Cummins,  15 
N.  J.  Eq.  138. 

Evidence  that  the  plaintif?  formed  the  intent 
to  elope  and  live  in  adultery  is  not  a  sufficient 
defense,  as  it  does  not  constitute  adultery  or 
any  cause  for  divorce.  Rudd  Rudd,  66  Vt. 
91. 

1.  Intent.  —  Adultery  committed  by  the 
plaintiff  while  insane  is  not  a  bar  to  her  claim 
for  alimony.  Nims  v.  Nims,  33  Ala.  98; 
Wray  v.  Wray,  33  Ala.  187. 

Where  a  wife  married  another  after  her  hus- 
band has  been  absent  ten  or  fifteen  years,  she 
believing  him  to  be  dead,  such  second  mar- 
riage will  not  constitute  adultery  and  is  not 
sufficient  to  bar  a  divorce  for  the  husband's 
adultery.    Smith  v.  Smith,  64  Iowa  682. 

But  where  a  second  marriage  is  contracted 
under  circumstances  not  showing  a  belief  that 
a  former  spouse  was  dead,  and  where  there 
was  no  presumption  of  death,  the  plaintiff  will 
be  guilty  of  adultery  and  not  entitled  to  di- 
vorce for  the  misconduct  of  the  absent  party. 
Whippen  v.  Whippen,  147  Mass.  294;  Peirce 
V.  Peirce,  160  Mass.  216. 

A  wife  is  not  entitled  to  divorce  for  the  de- 
sertion and  adultery  of  her  husband  where 
she  enters  into  a  void  marriage  with  another 
after  her  husband  was  absent  and  not  heard 
of  for  twenty-seven  years,  and  she  believed  he 
was  killed  in  the  late  civil  war,  if  after  her 
husband's  return  and  slie  is  informed  of  the 
facts,  she  continues  to  cohabit  with  her  second 
husband.  Mathewson  v.  Mathewson,  18  R.  I. 
456. 

2.  Where  a  Plaintiff  Is  Guilty  of  Desertion  he  is 

not  entitled  to  a  divorce  for  the  defendant's 
adultery.  Johnson  v.  Johnson,  (Tex.  Civ.  App. 
1S93)  23  S.  W.  Rep.  1022;  Wood  v.  Wood,  5 
Ired.  L.  (27  N.  Car.)  674;  Pierce  v.  Pierce,  (Vt. 
1898)  40  Atl.  Rep.  728. 

But  under  the  Illinois  statute  desertion  is  not 
a  bar  to  a  suit  for  adultery.  Bast  Bast,  82 
111.  584;  Huling  V.  Huling,  38  111.  App.  144. 

Under  the  ecclesiastical  law  malicious  deser- 
tion was  not  a  cause  for  divorce  and  could  not 
be  pleaded  by  the  wife  as  a  defense  in  a  suit 
for  a  separation  from  bed  and  board  for  her 
adultery.  Sullivan  v.  Sullivan,  2  Add.  Eccl. 
299,  followed  in  Richardson  v.  Richardson,  4 
Port.  (Ala.)  467,  30  Am.  Dec.  538. 

In  Louisiana  desertion  appears  to  be  a  bar, 
but  on  account  of  the  code  procedure  desertion 


cannot  be  set  up  in  recrimination  as  a  cause 
for  divorce  against  the  plaintiff.  Ashton  v. 
Grucker,  48  La.  Ann.  1194;  Bienvenue  v.  Her 
Husband,  14  La.  Ann.  387. 

3.  Taylor  v.  Taylor,  80  Iowa  29,  20  Am.  St. 
Rep.  394;  Evans  v.  Evans,  93  Ky.  510; 
Blakely  v.  Blakely,  89  Cal.  324. 

4.  Adams  v.  Adams,  17  N.  J.  Eq.  325. 
Where  the   adultery   of   the  defendant  is 

established,  the  desertion  of  the  plaintiff  for  a 
less  period  than  would  constitute  a  cause  for 
divorce  is  not  a  bar  in  recrimination,  but  the 
court  may  in  the  exercise  of  its  discretion 
grant  a  decree  of  separation  instead  of  an  ab- 
solute divorce.  Conant  v.  Conant,  10  Cal. 
249,  70  Am.  Dec.  717. 

The  wife  is  entitled  to  a  divorce  for  adultery 
of  the  husband  although  she  had  deserted  him 
without  cause  before  the  offense  was  com- 
mitted, if  at  the  commencement  of  the  suit  she 
had  not  been  absent  for  the  statutory  period. 
Hall  V.  Hall,  4  Allen  (Mass.)  39;  Wilson  z\ 
Wilson,  40  Iowa  230;  Dupont  v.  Dupont,  10 
Iowa  112,  74  Am.  Dec.  378. 

5.  Cruelty  Bars  Divorce  for  Adultery.  —  Church 
V.  Church,  16  R.  I.  667;  Nagel  Nagel,  12 
Mo.  53;  Pease  v.  Pease,  72  Wis.  136;  Tillison 
V.  Tillison,  63  Vt.  411. 

Where  the  cruelty  was  provoked  by  the  dis- 
covery of  the  defendant's  adultery  it  will  not 
be  sufficient  as  a  recrimination.  Evans  v. 
Evans,  93  Ky.  510. 

Cruelty  Bars  Divorce  for  Desertion.  —  Where 
the  desertion  is  caused  by  the  cruelty  of  the 
plaintiff  a  divorce  for  desertion  will  be  re- 
fused. Kikel  i".  Kikel,  25  Neb.  256;  Harvey 
V.  Harvey,  (N.  J.  1887)  7  Atl.  Rep.  871. 

6.  Cruelty  a  Bar  to  Divorce  for  Cruelty.  —  Du- 
berstein  v.  Duberstein,  171  III.  133;  Beck  v. 
Beck,  63  Tex.  34.  S'ce.  supra ,  Desertio?!;  Cruelty. 

Divorce  for  Interest  of  Both  Parties.  —  Where 
a  decree  of  divorce  was  granted  on  the  ground 
of  desertion,  there  being  considerable  evi- 
dence, however,  to  the  effect  that  the  defend- 
ant was  compelled  to  leave  the  plaintiff  by 
reason  of  his  cruel  and  inhuman  treatment, 
the  appellate  court  affirmed  the  decree,  the  de- 
fendant's answer  having  failed  to  allege  such 
facts  as  a  counter-claim,  and  it  being  to  the 
interest  of  both  parties  that  a  divorce  should 
be  granted.  Olson  v.  Olson,  (Wis.  1898)  74  N. 
W.  Rep.  543. 

7.  Misconduct  of  Plaintiff  During  Suit.  — 
Where  the  plaintiff  has  committed  adultery 
after  commencing  a  suit  for  divorce,  such  fact 
is  a  bar  in  recrimination  and  may  be  set  up  in 
a  supplemental  pleading  or  amended  answer. 
Strong  V.  Strong,  28  How.  Pr.  (N'.  Y.  Super. 
Ct.)  432;  Smith  7\  Smith,  4  Paige  (X.  Y.)  432, 
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Sufficiency  of  Misconduct.  —  To  constitute  a  bar  in  recrimination  the  misconduct 
of  tlie  plaintiff  must  be  of  such  grave  character  as  to  constitute  one  of  the 
statutory  causes  for  divorce.'  The  cruelty  must  be  of  that  degree  which 
would  justify  a  divorce  from  the  plaintiff.* 

Condoned  Offense.  —  It  is  a  controverted  question  whether  a  cause  for  divorce 
which  has  been  condoned  or  forgiven  is  a  sufficient  recrimination.  The 
American  authorities  are  uniform  that  a  condoned  offense,  not  being  sufificient 
as  a  cause  for  divorce,  is  not  a  bar  to  divorce  in  favor  of  the  plaintiff.*  The 
English  courts  hold  that  a  condoned  offense  may  be  a  bar  or  not  according  to 
the  circumstances  of  the  case,  the  court  being  free  to  exercise  its  discretion  in 
the  matter.* 


27  Am.  Dec.  75;  Fuller  v.  Fuller,  41  N.  J.  Eq. 
198;  Brisco  V.  Brisco,  2  Add.  Eccl.  259. 

1.  When  Misconduct  Not  a  Cause  for  Divorce  Is 
Defense.  —  Misconduct  of  the  plaintiff  concern- 
ing the  offense  which  is  alleged  as  a  cause  for 
divorce,  such  as  conduct  provoking  the  cruelty 
or  causing  the  desertion  complained  of,  is  a 
good  defense  although  not  sufficient  to  consti- 
tute a  cause  for  divorce  in  favor  of  defendant. 
Lyster  v.  Lyster,  iii  Mass.  327.  (See  supra. 
Cruelty;  Desertion.)  But  in  such  case  the 
plaintiff's  misconduct  is  not  a  sufficient  plea 
in  recrimination. 

2.  Hoffman  v.  Hoffman,  43  Mo.  547;  White 
V.  White,  82  Cal.  427;  Denison  v.  Denison,  4 
Wash.  705;  Morrison  v.  Morrison,  142  Mass. 
361,  56  Am.  Rep.  688;  Bailey  z/.  Bailey,  (N.  H. 
1893)  29  All.  Rep.  S47. 

3.  Condoned  Offense. —  In  the  United  States 
the  authorities  agree  that  a  condoned  offense 
is  not  sufficient  to  bar  the  plaintiff  from  di- 
vorce. Where  the  statutes  are  silent  upon  this 
question  the  courts  hold  that  as  a  condoned 
offense  cannot  be  a  cause  for  divorce,  therefore 
it  cannot  be  set  up  as  a  bar  in  recrimination. 
Masten  7>.  Masten,  15  N.  H.  159. 

"  It  is  better  to  hold,"  says  one  court,  "  that 
when  the  erring  party  is  received  back  and 
forgiven,  the  marriage  contract  is  renewed  and 
begins  as  rr^  integer,  and  that  it  is  for  the  party 
and  not  for  the  courts  to  forgive  the  new 
offense."  Jones  v.  Jones,  18  X.  J.  Eq.  33,  90 
Am.  Dec.  607. 

In  the  leading  and  most  carefully  considered 
cise  on  this  question  the  court  declined  to  fol- 
low the  English  decisions  where  the  courts 
hold  that  a  condoned  offense  may  be  a  bar  or 
not  at  the  discretion  of  the  court  under  all  the 
circumstances  of  the  case.  "  While  it  is  true 
that  in  some  cases  more  exact  justice  might  be 
done  between  the  parties  by  the  exercise  of 
such  discretion,  it  is  better  that  such  authority 
should  be  conferred  by  the  legislature,  if  it 
deems  it  expedient,  than  that  it  should  be 
assumed  by  the  court.  We  arc  more  inclined 
to  deal  with  the  question  as  one  of  principle, 
and  to  seek  for  the  general  rule  by  which  this 
case,  and  other  cases  presenting  similar  facts, 
should  be  governed.  *  *  *  Condonation  re- 
stores equality  before  the  law.  If  the  injured 
parly  is  willing  to  forgive  the  offense,  the  law 
may  well  give  full  effect  to  that  forgiveness, 
and  not  extend  to  such  party  the  temptation,  the 
encouragement,  the  license,  to  run  through  the 
whole  calendar  of  matrimonial  offenses  with- 
out redress  at  the  hands  of  the  other  party." 
Accordingly  it  was  held  that  a  wife  was  entitled 
to   a   divorce    ft)r    the    husband's  adultcrv, 


although  he  had  condoned  her  adultery  and 
lived  with  her  several  years  prior  to  his 
offense.  Gumming  Gumming,  135  Mass. 
386,  46  .A.m.  Rep.  476. 

Under  section  42,  N.  Y.  Rev.  Stat.  145,  pro- 
viding that  although  the  fact  of  adultery  be 
established,  the  court  may  deny  a  divorce, 
"  when  it  shall  be  proved  that  the  complainant 
has  also  been  guilty  of  adultery  under  such 
circumstances  as  would  entitle  the  defendant, 
if  innocent,  to  a  divorce,"  it  is  held  that  a  con- 
doned adultery,  not  being  a  cause  for  divorce, 
is  not  a  bar  in  recrimination.  The  statute 
having  fixed  the  nature  of  the  defense  as  a 
cause  which  "  would  entitle  the  defendant,  if 
innocent,  to  a  divorce,"  the  court  refused  to 
follow  the  ecclesiastical  law.  Morrell  ?■.  Mor- 
rell,  I  Barb.  (N.  Y.)  318. 

In  a  suit  for  alimony  a  husband  cannot  de- 
feat the  wife  by  showing  that  she  was  preg- 
nant by  another  at  the  time  of  marriage,  or 
that  such  marriage  was  procured  by  fraud,  if 
he  h-is  condoned  the  lewdness  by  cohabiting 
with  her  after  marriage  and  has  ratified  the 
marriage.    Steele  -■.  Steele,  96  Ky.  382. 

4.  This  Was  a  Controverted  Question  in  the 
Ecclesiastical  Law.  —  In  Reeby  r'.  Beeby,  i  Hag. 
Eccl.  7S9,  it  was  intimated  by  Lord  Stowell 
that  a  husband  who  had  committed  adultery 
could  not  obtain  a  divorce  for  his  wife's 
adultery  although  she  had  condoned  his  offense 
and  cohabited  with  him. 

In  a  suit  by  a  wife  for  restitution  of  conjugal 
rights  the  husband  pleaded  her  adultery  in  re- 
crimination; to  this  the  wife  recriminated  his 
adultery,  and  to  her  replication  he  rejoined 
condonation.  The  condoned  offense  was  held 
to  be  insufficient,  as  recrimination  as  by  con- 
donation the  husband  became  rectus  in  curia. 
"  It  is  difficult  and  dangerous  to  attempt  to  lay 
down  any  general  rule;  but  I  cannot  go  the 
length  of  saying  that  the  adultery  of  the  hus- 
band followed  by  condonation  would  debar 
him  from  a  remedy  against  his  wife  under  any 
circumstances  which  I  can  suppose."  Ani- 
chini  7\  Anichini,  2  Gurt.  Eccl.  210.  In  com- 
menting on  this  case  the  court  said  in  a 
later  case:  "  I  apprehend,  therefore,  that  the 
learned  judge  did  not  mean  to  decide  that  con- 
donation was  a  complete  legal  answer  to  the 
plea  imputing  adultery  to  the  husband,  but 
that  in  such  cases  the  (juestion  is  one  to  be  dealt 
with  by  the  court  according  to  his  discretion, 
taking  into  consideration  the  peculiar  circum- 
stances of  each  case."  Accordingly  it  was 
held  that  a  husband  was  not  entitled  lo  a  di- 
vorce for  adultery  of  the  wife  where  he  had 
lived  in  adultery  with  another  woman  and  had 
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2.  Condonation  —  Definition.  —  Condonation  is  the  forgiveness  of  misconduct 
constitutin'j  a  cause  for  divorce,  as  the  reunion  of  the  parties  upon  the  implied 
condition  that  the  offender  will  not  in  the  future  be  guilty  of  such  misconduct.* 

Requires  Reunion  and  Reconciliation.  —  Mere  forgiveness  of  the  wrong  is  not  suffi- 
cient, but  it  must  be  followed  by  a  reunion  of  the  parties  or  a  restoration  of  the 
offender  to  all  marital  rights.* 

Fraud  and  Undue  Influence.  —  A  condonation  will  not  be  inferred  where  the 


a  child  by  her,  and  after  the  wife  had  con- 
doned his  offense  and  lived  with  him  he  had 
been  guilty  of  repeated  acts  of  cruelty.  Goode 
-'.  Goode,  2  Sw.  &  Tr.  253. 

In  Story  I'.  Story,  12  Prob.  Div.  196,  the  hus- 
band asked  divorce  for  his  wife's  adultery,  but 
was  refused,  it  appearinsr  that  he  had  commit- 
ted adultery  and  had  been  forgiven  by  the 
wife,  and  there  being  no  circumstances  induc- 
ing the  court  to  exercise  its  discretion  in  favor 
of  the  husband. 

In  a  similar  case  the  court  said:  "  On  a  re- 
view of  the  cases,  I  think  the  law  is  this,  that  I 
have  a  discretion  in  the  matter  under  the  stat- 
ute, and  if  the  circumstances  of  the  case  war- 
ranted the  exercise  of  that  discretion  in  the 
sense  of  granting  the  relief  pr.-iyed  for  by  the 
husband,  I  should  have  the  power  to  do  so. 
But  I  must  not  forget  that  the  discretion  given 
to  me  must  be  exercised  judicially,  not  fanci- 
fully, or  arbitrarily,  and,  when  I  look  at  the 
cases,  I  cannot  find  one  in  which,  under  similar 
circumstances,  the  discretion  to  which  I  have 
referred  has  been  exercised  in  the  way  of  mak- 
ing a  decree.  I  find  it  stated  on  the  contrary, 
in  many  cases,  if  not  in  all,  that  such  discretion 
is  only  to  be  exercised  in  that  way  under  very 
exceptional  cases."  Stoker  v.  Stoker,  14 
Prob.  Div.  60.  See  also  McCord  v.  McCord, 
L.  R.  3  P.  /fe  D.  237;  Potter  v.  Potter,  i  Re- 
ports 499;  Freegard  v.  Freegard,  8  Prob.  Div. 
186;  Morgan  v.  Morgan,  L.  R.  i  P.  &  D.  644; 
Conradi  v.  Conradi,  L.  R.  i  P.  &  D.  514;  Seller 
V.  Seller,  i  Svv.  &  Tr.  482;  Styles  v.  Styles, 
62  L.  T.  613. 

1.  Condonation  Defined.  —  "Condonation  is 
forgiveness  for  the  past  upon  the  condition 
that  the  wrongs  shall  not  be  repeated,  and  is 
dependent  on  future  good  conduct,  and  it  must 
be  free  and  voluntary."  Wessels  v.  Wessels, 
28  111.  App.  253.  See  also  Farnham  v.  Farn- 
ham,  73  111.  497;  Sharp  v.  Sharp,  116  111.  509; 
Duberstein  v.  Duberstein,  171  111.  133,  citing 
5  AND  Eng.  Encyc.  of  Law  (ist  ed.)  821, 
823. 

"  Condonation  is  the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause 
of  divorce."     California  Code,  §  115. 

Condonation  is  "  forgiveness  upon  condi- 
tion that  no  matrimonial  offenses  shall  be  com- 
mitted for  the  future."  Blandford  v.  Bland- 
ford,  8  Prob.  Div.  19. 

"  Condonation  means  a  blotting  out  of  the 
offense  imputed,  so  as  to  restore  the  offending 
party  to  the  same  position  he  or  she  occupied 
before  the  offense  was  committed.  The  term 
forgiveness,  as  it  is  commonly  current  in  the 
English  language,  does  not  fully  express  the 
meaning  of  condonation.  A  party  may  for- 
give in  the  sense  of  not  meaning  to  bear  ill 
will,  or  not  seeking  to  punish,  without  at  all 
meaning  to  restore  to  the  original  position." 


822- 


Keats  V.  Keats,  i  Sw.  &  Tr.  334,  approved  in 
Bernstein  v.  Bernstein,  6  Reports  609. 

2.  Forgiveness  Insufficient  Without  Reconcilia- 
tion and  Reunion.  —  An  agreement  entered  into 
by  the  husband  and  the  wife's  paramour  to 
send  the  wife  away  to  her  parents  does  not 
constitute  a  condonation  of  her  offense;  nor 
will  the  mere  forgiveness  of  the  husband  where 
it  is  clear  that  he  never  intended  nor  gave  her 
or  any  one  else  reason  to  believe  that  he  in- 
tended to  live  with  her  again  as  his  wife. 
RatclifT  V.  Ratcliff,  i  Sw.  &  Tr.  467. 

A  wife  on  her  return  to  the  home  showed  a 
willingness  to  condone,  but  only  on  condition 
that  she  be  restored  to  her  proper  position  as 
wife  in  the  management  of  the  house  and  the 
right  to  occupy  her  own  rooms.  The  husband 
allowed  her  to  remain,  but  refused  to  comply 
with  her  request.  It  was  held  that  condona- 
tion would  not  be  inferred.  Cooke  v.  Cooke,  3 
Svv.  &  Tr.  126. 

An  offer  to  receive  the  offender  will  not  con- 
stitute condonation  where  the  offer  was  not  ac- 
cepted. Johns  V.  Johns,  29  Ga.  718;  Quarles 
V.  Quarles,  19  Ala.  363.  But  see  row^ra,  Chris- 
tianberry  v.  Christianberry,  3  Blackf.  (Ind.) 
202. 

In  Keats  v.  Keats,  i  Sw.  &  Tr.  334,  the  hus- 
band in  negotiations  with  his  wife's  family 
used  expressions  showing  that  he  had  for- 
given his  wife,  but  on  acquiring  further  evi- 
dence of  her  adultery,  refused  to  receive  his 
wife.  The  court  said:  "  If  it  is  true  that  for- 
giveness (as  was  argued)  is  an  act  of  the  mind, 
it  can  only  be  manifested  by  words  and  out- 
ward acts.  The  acts  which  prove  forgiveness 
may  be  so  strong  and  unequivocal,  as  by  tak- 
ing home  an  offending  wife  and  cohabiting 
with  her,  that  they  may  conclusively  establish 
condonation.  But  words,  however  strong,  can 
at  the  highest  only  be  regarded  as  imperfect 
forgiveness,  and  unless  followed  up  by  some- 
thing which  amounts  to  a  reconciliation  and 
a  reinstatement  of  the  wife  in  the  condition  she 
was  in  before  she  transgressed,  it  must  remain 
incomplete.  It  has  been  argued  that  nothing 
less  than  renewed  sexual  intercourse  will  be 
sufficient  to  establish  condonation.  It  is  obvi- 
ous without  adducing  instances  to  illustrate 
my  meaning  that  that  in  some  cases  may  be  a 
test  wholly  inapplicable.  But  I  am  willing  to 
adopt  an  expression  which  was  happily  used 
by  Wightman,  J.,  in  the  course  of  the  argument, 
and  to  say  that  there  can  be  no  condonation 
which  is  not  followed  by  conj  ugal  cohabitation. 
*  *  *  I  think  that  the  forgiveness  which  is  to 
take  away  the  husband's  right  to  a  divorce  must 
not  fall  short  of  reconciliation,  and  that  this 
must  be  shown  by  the  reinstatement  of  the 
wife  in  her  former  position,  which  renders 
proof  of  conjugal  cohabitation,  or  the  restitu- 
tion of  conjugal  rights,  necessary." 
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reunion  of  the  parties  is  involuntary,  as  where  it  is  the  result  of  fraud  or  undue 
influence.* 

Eeconciliation  Must  Be  with  Knowledge  of  the  Misconduct.  —  Condonation  will  not  be 
inferred  from  the  cohabitation  of  the  parties  after  the  date  of  the  misconduct 
unless  it  appears  that  the  applicant  had  knowledge  of  the  offense.*  Nor  does 
the  condonation  of  one  offense  include  other  offenses  unknown  at  the  time  of 
the  reconciliation.^  It  must  appear  that  the  innocent  party  had  knowledge  of 
facts  sufificient  to  prove  a  cause  for  divorce,  or  knowledge  suf^cient  to  place 
such  party  in  possession  of  such  facts  if  inquiry  was  made.'*  The  innocent 
party  is  not  required  to  separate  and  bring  suit  on  hearing  mere  rumors/'' 
newspaper  reports,  or  the  warning  of  friends.® 


1.  Involuntary  Condonation.  —  Where  an  order 
of  court  required  the  wife  to  offer  to  return  to 
her  husband  as  a  condition  to  an  allowance  of 
alimony  during  the  suit,  such  offer  is  involun- 
tary and  will  not  amount  to  condonation. 
Betz  V.  Betz,  2  Robt.  (N.  Y.)  694. 

Where  a  wife  is  induced  to  meet  her  hus- 
band for  the  purpose  of  effecting  a  reconcilia- 
tion, and  the  husband  forces  her  to  have 
intercourse  with  him  for  the  purpose  of  prov- 
ing condonation  in  order  to  defeat  her  suit  for 
divorce,  condonation  will  not  be  implied. 
Harnett  v.  Harnett,  55  Iowa  45. 

A  return  to  cohabitation  induced  by  false 
assurances  will  not  constitute  condonation 
where  the  innocent  party  leaves  on  discovery 
of  the  fraud.    Farnham  v.  Farnham,  73  11.  497. 

A  condonation  will  not  be  inferred  where  the 
husband  induces  the  wife  to  occupy  his  room 
by  threats  of  violence.  Popkin  v.  Popkin,  i 
Hag.  Eccl.  765,  note;  Turner  v.  Turner,  2 
Spinks  201;  Cooke  v.  Cooke,  3  Sw.  &  Tr.  126; 
Taylor  v.  Taylor,  5  N.  Dak.  58. 

A  wife  while  in  fear  of  violence  from  her 
husband  agreed  to  return  and  live  with  him, 
but  on  the  next  day  refused  to  return.  It  was 
held  that  even  if  she  voluntarily  promised  to 
return  and  live  with  her  husband,  such  prom- 
ise alone  would  not  amount  to  condonation, 
since  it  does  not  amount  to  a  "  reconciliation 
and  remission  of  the  offense  by  the  injured 
partv  and  a  restoration  of  the  offending  party 
to  all  marital  rights,"  as  required  by  section 
116  of  the  Califoi'nia  Civil  Code.  Wolff  v. 
Wolff,  102  Cal.  433. 

2.  Beeler  v.  Beeler,  (Ky.  1898)  44  S.  W.  Rep. 
136. 

Condonation  Not  Inferred  Unless  the  Injured 
Party  Has  Knowledge  of  the  Facts.  —  The  inno- 
cent party  is  not  bound  to  act  upon  rumors  or 
reports,  but  is  allowed  an  opportunity  to  dis- 
cover facts  which  are  convincing  or  full  and 
complete  knowledge  of  the  offense.  Durant 
V.  Durant,  i  Hag.  Eccl.  733;  Turton  v.  Turton, 
3  Hag.  Eccl.  338;  Campbell  v.  Campbell, 
Dearfe  &  S.  285;  Bramwel!  v.  Bramwell,  3 
Hag.  Eccl.  618;  Kirkwall  v.  Kirkwall,  2  Hag. 
Con.  277;  Ellis  V.  Ellis,  4  Sw.  &  Tr.  154;  Pol- 
lock V.  Pollock,  2  Sw.  &  Tr.  648;  Dillon  v. 
Dillon,  3  Curt.  Eccl.  86;  Gosser  Gosser,  (Pa. 
i8g8)  38  Atl.  Rep.  1014. 

In  weighing  the  evidence  of  the  plaintiff's 
knowledge  of  the  facts.  Lord  Stowell  said :  "  A 
husband  has  suspicions;  he  has  some  intima- 
tion; he  has  enough  to  convince  his  own  mind, 
but  not  to  instruct  a  legal  case.  In  that  dis- 
tressing interval  his  conduct  is  nice,  and  it  is 
Jifhcult  to  refrain  from  cohabitation,  as  the 


means  of  discovery  would  be  frustrated ;  and 
if  he  continues  cohabitation,  it  then  becomes 
liable  to  that  species  of  intimation  which  has 
passed  to  the  disadvantage  of  this  gentleman. " 
Elwes  V.  Elwes,  i  Hag.  Con.  269. 

The  plaintiff  is  not  required  to  act  upon  in- 
sufficient evidence.  "  There  is  no  evidence." 
said  Lord  Stowell,  in  one  case,  "  which  satis- 
fies the  court  that  she  was  apprised  of  it  in  any 
other  manner  than  upon  general  or  probable 
suspicion;  it  is  not  shown  she  knew  it  so  she 
could  legally  prove  it."  D'Aguiiar  v.  D'Agui- 
lar,  I  Hag  Eccl.  773. 

3.  Whether  Condonation  of  One  Offense  Includes 
Others  Unknown.  —  Where  the  wife  had  been 
euilty  of  adultery  with  two  persons  a  condona- 
tion of  one  offense  will  not  preclude  the  hus- 
band from  obtaining  divorce  for  the  other 
offense  which  he  discovered  after  such  condo- 
nation. Alexandre  v.  Alexandre,  L.  R.  2  P. 
&  D.  164,  approved  in  Bernstein  v.  Bernstein, 
6  Reports  609. 

The  condonation  may  occur  under  such  cir- 
cumstances as  to  constitute  a  condonation  of 
all  prior  adulteries.  In  Rogers  v.  Rogers,  122 
Mass.  423,  the  wife  discovered  that  her  hus- 
band had  contracted  a  venereal  disease,  and 
when  she  charged  him  with  unfaithfulness,  he 
admitted  it  in  general  terms,  but  recited  no 
particulars,  and  the  wife  continued  to  cohabit 
with  him  without  making  further  inquiry.  It 
was  held  that  she  thereby  condoned  all  prior 
adulteries,  and  was  not  entitled  to  a  divorce  for 
adultery  committed  prior  to  but  not  discovered 
until  after  condonation.  "  Whether  the  con- 
donation in  any  given  case  is  to  be  confined  to 
one  or  more  acts,  or  is  to  have  a  broader  effect 
so  as  to  include  all  past  offenses,  is  a  question 
to  be  decided  by  the  language  and  conduct  of 
the  parties,  in  view  of  the  facts  then  known  or 
reasonably  suspected  by  the  forgiving  party." 

4.  Maglathlin  v.  Maglathlin,  138  Mass.  299; 
Marsh  v.  Marsh,  13  N.  J.  Eq.  281. 

Sufficient  knowledge  will  be  inferred  where 
the  plaintiff  condones  the  offense  after  com- 
mencing the  suit  for  divorce.  Marsh  i.  Marsh, 
13  N.  J.  Eq.  281;  Harper  v.  Harper,  29  Mo. 
301;  Holbrook  V.  Her  Husband,  18  La.  Ann. 
643- 

6.  Graham  v.  Graham,  50  N.  J.  Eq.  701; 
Reading  v.  Reading,  (N.  J.  1887)  8  Atl.  Rep. 
809;  Quincy  v.  Quincy,  10  N.  H.  272;  Poison 
V.  Poison,  140  Ind.  310. 

6.  Welch  V.  Welch,  50  Mo.  App.  395. 

"  Knowledge  of  what  the  newspaper  dis- 
closed did  not,  in  my  judgment,  impose  upon 
the  complainant  the  duty  of  going  at  once  in 
search  of  evidence  against  her  husband,  and 
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"What  Causes  May  Be  Condoned.  —  Any  causc  for  divorce  maj'  be  condoned  by  a 
contiiuiancc  or  a  renew  al  of  cohabitation  after  knowledge  of  the  misconduct 
coniphiined  of.* 

Cruelty.  —  Some  distinctions  are  made  as  to  cruelty,  as  from  the  nature  of 
this  cause  for  divorce  the  reasons  for  the  rule  do  not  always  exist,*  and  the 


so  making  her  chargeable  with  all  the  knowl- 
edge thai  she  might  thus  have  acquired;  on 
the  contrary,  I  think  it  was  her  duty  to  desist 
from  inquiry  until  she  had  given  him  an  op- 
poriunity  to  defend  himself.  That  was  the 
course  she  pursued.  The  fact  is,  that  when 
the  complainant  had  the  intercourse  with  de- 
fendant *  *  *  she  could  not  prove  a  single 
act  of  adultery."  Shackleton  v.  Shackleton, 
48  N.  J.  Eq.  364,  27  Am.  St.  Rep.  478. 

1.  Indignities  Rendering  Condition  Intolerable. 
—  Indignities  rendering  the  plaintiff's  con- 
dition intolerable  may  be  condoned  like 
cruelty.  Guthrie  y.  Guthrie,  26  Mo.  App.  566; 
Adkins  v.  Adkins,  63  Mo.  App.  351. 

Habitual  Drunkenness.  —  Habitual  drunken- 
ness may  be  condoned.  In  Moore  v.  Moore, 
41  Mo.  App.  176,  it  was  held  that  where  the 
habit  is  continuous  the  wife  may  separate  at 
any  time  and  is  entitled  to  a  divorce.  "  If  we 
could  state  a  case  where  the  husband  should 
be  shown  to  have  been  a  habitual  drunkard  for 
just  one  year  and  no  more,  the  offense  would 
be  distinct  and  complete,  and,  though  it  then 
ceased,  the  wife  could  maintain  an  action  for 
divorce;  but  if  she  voluntarily  continued  the 
marital  relation  after  the  offense  was  complete, 
she  would  condone  or  forgive  the  offense  and 
nullify  her  right  to  divorce.  If,  however,  the 
husband  continues  to  be  an  habitual  drunkard, 
the  offense  is  continuous,  and  the  wife  may 
break  off  from  him  at  any  time  and  establish 
her  right  to  a  divorce.  Remaining  with  him 
as  his  wife,  after  the  offense  was  first  com- 
pleted, should  be  attributed  rather  to  a  patient 
endurance  with  the  possible  hope  of  a  reclama- 
tion than  forgiveness  of  what  had  gone  be- 
fore. If  her  patience  ceases  and  her  hopes  are 
unfulfilled,  the  fact  that  she  was  patient  and 
was  disappointed  ought  not  to  debar  her  from 
showing  the  offense  which  he  persists  in  com- 
mitting." 

Where  the  wife  condones  the  habitual  drunk- 
enness of  her  husband  on  the  ground  that  he 
convey  property  to  her  and  that  he  will  reform, 
a  repetition  of  his  offense  will  be  sufficient  to 
revive  the  cause  for  divorce.  Lewis  r'.  Lewis, 
75  Iowa  200. 

Habitual  drunkenness  and  a  long  course  of 
cruel  conduct  continued  for  several  years  are 
not  condoned  by  cohabitation  with  the  hus- 
band where  the  cruelty  continues  until  the 
commencement  of  the  suit.  Morrison  v.  Mor- 
rison, 14  Mont.  8. 

Adultery,  —  Voluntary  cohabitation  by  the 
husband  with  the  wife  after  he  has  discovered 
that  she  has  been  guilty  of  adultery  is  a  con- 
donation. Todd  V.  Todd,  (N.  J.  1897)  37  Atl. 
Rep.  766:  Karger  v.  Karger,  19  Misc.  Rep. 
(X.  V.  Super.  Ct.)  236. 

Venereal  Disease.  —  The  fact  that  the  defend- 
ant contracted  a  venereal  disease  by  commit- 
ting adultery,  if  it  constitutes  a  cause  for 
divorce,  may  be  condoned.  Auld  v.  Auld, 
(Super.  Ct.)  16  N.  Y.  Supp.  803. 


Where  the  fact  that  the  wife  is  afflicted  with 
chronic  syphilis  at  the  time  of  the  marriage  is 
a  ground  for  the  annulment  of  marriage,  such 
ground  cannot  be  condoned,  as  it  exists  con- 
tinuously and  is  a  physical  incapacity.  Ryder 
v.  Ryder,  66  Vt.  158,  44  Am.  St.  Rep.  833. 

Condonation  of  adultery  will  not  be  inferred 
where  the  wife  had  no  knowledge  of  the 
adultery  and  continued  to  cohabit  with  the 
husband  until  it  was  discovered  that  he  had  a 
venereal  disease,  when  she  ceased  to  cohabit 
with  him.    Clark  v.  Clark,  7  Robt.  (N.  Y.)  277. 

2.  Cruelty.  —  Cruelty  as  well  as  adultery  may 
be  condoned.  Gardner  <■.  Gardner,  2  Gray 
(Mass.)  434,  ovemtling  Perkins  Perkins,  6 
Mass.  69. 

Where  the  statute  refers  to  adultery  and  pro- 
vides that  if  the  plaintiff  admits  the  defendant 
into  conjugal  society  or  embraces  after  he  or 
she  knew  of  the  criminal  act,  it  is  held  that  in 
the  absence  of  a  similar  provision  relating  to 
cruelty,  the  court  will  not  apply  the  principle 
of  condonation  to  cruelty  by  the  husband. 
Hollister  v.  Hollister,  6  Pa.  St.  449.  See  also 
Steele  v.  Steele,  11  W.  N.  C.  (Pa.)  21;  Larson 
V.  Larson,  3  Kulp  (Pa.)  215. 

A  condonation  of  extreme  and  repeated 
cruelty  will  not  be  inferred  from  one  act  of 
sexual  intercourse,  although  it  will  be  a  sufh- 
cient  condonation  of  an  act  of  adultery  known 
at  the  time.  The  same  considerations  are  not 
applicable  to  both.  Phillips  v.  Phillips,  i  111. 
App.  245. 

Voluntary  cohabitation  or  an  act  of  sexual 
intercourse  is  conclusive  evidence  of  condona- 
tion of  adultery,  but  not  of  cruelty.  Cox  v. 
Cox,  I  Silv.  (N.  Y.)223;  Reynolds  r'.  Reynolds, 
34  How.  Pr.  (N.  Y.  Ct.  App.)  346;  Doe  v.  Doe, 
52  Hun  (N.  Y.)  405. 

"  The  eflort  to  endure  unkind  treatment  as 
long  as  possible  is  commendable.  We  cannot 
therefore  consider  sexual  cohabitation  after 
acts  of  cruelty  as  condonation  in  the  sense  in 
which  it  would  be  after  an  act  of  adultery. 
The  cases  are  quite  different.  Of  course 
there  may  be  a  forgiveness  for  cruelty  which, 
perhaps,  would  bar  an  action,  but  it  would  not 
be  just  to  treat  mere  cohabitation  as  a  forgive- 
ness of  past  cruelty  in  every  instance;  and 
even  where  there  has  been  actual  forgiveness 
enough  to  bar  an  action  based  on  previous 
cruelty,  still  proof  of  such  previous  cruelty 
may  be  very  important  on  a  trial,  as  giving 
character  to  subsequent  acts,  showing  that 
they  arise  from  a  settled  and  permanent  mode 
of  acting,  and  not  from  hasty  impulses;  for  in 
such  cases  the  question  is  whether  it  is  safe 
and  proper  for  the  plaintiff  to  live  with  the  de- 
fendant. Her  forgiveness  of  past  unkindness 
or  cruelty  does  not  show  conclusively  that  it  is 
safe  and  proper  for  her  to  live  with  the  defend- 
ant, in  view  of  the  whole  course  of  his  con- 
duct."   Doe  V.  Doe,  52  Hun  (N.  Y.)  405. 

"  Admitting  the  application  of  the  rule  [con- 
donation] to  acts  of  cruelty,    it  is  of  very 
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statutes  may  contain  no  provision  as  to  the  condonation  of  cruelty.' 

Desertion.  —  Desertion  may  be  condoned  by  conduct  showing  a  reconcihation 
and  a  renewal  of  cohabitation,*  or  by  conduct  showing  consent  to  the 
separation. 

Eepetition  of  Offense  or  a  New  Cause  for  Divorce  Absolves  Condonation.  —  Condonation 
being  forgiveness  on  condition  of  future  good  conduct,  a  repetition  of  the 
offense  or  the  commission  of  another  cause  for  divorce  will  revive  the  condoned 
offense,  and  the  latter  may  be  set  up  as  a  cause  for  divorce.*    The  misconduct 


doubtful  merit  in  such  cases,  unless  the  court 
is  satisfied  that  the  danger,  which  is  the  basis 
for  the  separation,  no  longer  exists.  From  the 
very  nature  of  the  case,  the  doctrine  should  be 
applied  with  caution  where  the  object  of  the 
decree  is  safety  to  life."  Douglass  v.  Doug- 
lass, 8 1  Iowa  258. 

1.  California.  —  Cruelty  is  not  condoned  by 
mere  continuance  of  marital  relations  unless 
there  was  an  express  agreement  to  condone. 
Section  118  of  the  Civil  Code  provides  that 
"  where  the  cause  of  divorce  consists  of  a 
course  of  offensive  conduct,  or  arises,  in  cases 
of  cruelty,  from  successive  acts  of  ill-treat- 
ment which  may  aggregately  constitute  the 
offense,  cohabiiation,  or  passive  endurance,  or 
conjugal  kindness  shall  not  be  evidence  of 
condonation  of  any  of  the  acts  constituting 
such  cause,  unless  accompanied  by  an  express 
agreement  to  condone."  See  Johnson  v.  John- 
son, (Cal.  1894)  35  Pac.  Rep.  637;  Smith 
Smith,  119  Cal.  183. 

Pennsylvania.  —  Where  the  statute  is  silent 
as  to  condonation  of  cruelty  the  doctrine  will 
not  be  applied  where  the  wife  applies  for  di- 
vorce on  the  ground  of  cruelty.  Hollister  v. 
Hollister,  6  Pa.  St.  449. 

Texas.  —  Although  the  statute  provides  that 
adultery  may  be  condoned,  and  is  silent  as  to 
cruelty,  the  doctrine  of  the  ecclesiastical  law 
will  be  applied  to  cruelty  as  well  as  to 
adultery.    WrlLfht  -■.  Wright,  6  Tex.  21. 

2.  Desertion  May  Be  Condoned  by  a  Renewal  of 
Cohabitation. —  Reed  v.  Reed,  62  Ark.  611; 
Phclan  V.  I'helan,  135  111.  445:  Holmes  v. 
Holmes,  44  Mich.  555;  Gaillard  -'.  Gaillard,  23 
Miss.  152:  Burk  v.  Kurk,  21  W.  Va.  445. 

Condonation  will  not  be  inferred  from  the 
fact  that  the  wife  returns  10  assist  her  children, 
where  she  occupies  a  separate  room  while  in 
the  husband's  house  and  declines  all  attempts 
at  reconciliation.    Rie  v.  Rie,  34  Ark.  37. 

Condonation  will  not  be  inferred  from  the 
fact  that  the  parties  occupied  the  same  bed  for 
one  night,  there  being  no  evidence  that  the 
wife  promised  to  return  with  her  husband  or 
that  she  intended  to  resume  the  marriage  re- 
lation.   Kennedy  v.  Kennedy,  87  111.  250. 

A  husband  visited  his  wife,  who  had  de- 
serted him,  and  tried  to  induce  her  to  return. 
They  occupied  the  same  bed  two  or  three 
nights.  The  wife  refused  to  return,  and  no 
reconciliation  was  effected.  It  was  held  that 
such  conduct  on  the  part  of  the  husband  was 
commendable,  and  was  not  a  bar  to  his  suit 
for  divorce,  as  condonation  would  not  be  in- 
ferred. Danforth  v.  Danforth,  88  Me.  120, 
followini;  Kennedy      Kennedy,  87  111.  250. 

3.  Consent  to  Separation  may  be  inferred 
where  the  p.irlii  s  ctiK  r  into  articles  of  separa- 
tion and  will  constitute  a  bar  to  divorce  frir 


desertion.    Buckmaster      Buckmaster,  L.  R. 
I  P.  &  D.  713;  Crabb  7>.  Crabb,  L.  R.  i  P.  & 
D.  601;  Anquez  i-.  Anquez,  L.  R.  i  P.  &  D. 
176;  Jones  V.  Jones,  13  Ala.  145;  Brown 
Brown,  5  Gill  (Md.)  249. 

The  fact  that  the  husband  continues  to  sup- 
port the  wife  does  not  establish  a  mutual 
consent  to  the  separation  or  bar  divorce  for 
desertion.  Magrath  v.  Magrath,  103  Mass. 
577,  4  Am.  Rep.  579;  Clearman  r'.  Clearman, 
15  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  313; 
Sargent  v.  Sargent,  36  N.  J.  Eq.  644;  Nott  -'. 
N'ott,  L.  R.  I  P.  &  D.  251;  Willcy  Willey,  ir 
Scotch  Scs.  Cas.  (4th  ser.)  815. 

In  some  cases,  however,  consent  to  a  separa- 
tion will  be  inferred  from  the  fact  that  the 
husband  continued  to  pay  the  wife  a  monthh' 
allowance.  Schotte  Schottc,  8  W.  K.  C. 
(Pa.)  236;  Vanleer  v.  Vanleer,  13  Pa.  St.  211: 
Ralston's  Appeal,  93  Pa.  St.  133;  Kalisch  -■. 
Kalisch,  9  Wis.  529;  Goldbeck  v.  Goldbeck,  18 
N.  J.  Eq.  42. 

A  husband  will  not  be  presumed  to  consent 
to  a  separation  where  he  has  paid  his  wife  a 
weekly  allowance  in  conformity  10  a  decree  of 
quarter  sessions.  Bauder's  Appeal,  115  Pa. 
St.  4S0. 

4.  Repetition  of  Offense  or  Commission  of  New 
Cause  for  Divorce  —  Alabama.  —  Harrison  r. 
Harrison,  20  Ala.  629,  56  Am.  Dec.  227; 
Turner  v.  Turner,  44  Ala.  437. 

California.  —  Andrews  v.  Andrews,  (Cal. 
1898)  52  Pac.  Rep.  298. 

Georgia.  —  Ozmore  v.  Ozmore,  41  Ga.  46; 
Odom  V.  Odom,  36  Ga.  286. 

Illinois.  —  Farnham  Farnhani,  73  111.  497; 
Duberstein  v.  Duberslein,  171  111.  133;  Sharp 
V.  Sharp,  116  111.  509;  Wessels  r.  Wessels,  28 
111.  App.  253. 

Indiana.  —  Sullivan  Sullivan,  34  Ind.  368; 
Armstrong  v.  Armstrong,  27  Ind.  186;  Rose  '•. 
Rose,  87  Ind.  481. 

Iowa.  —  Lewis  Lewis,  75  Iowa  200; 
Sesterhen  7^.  Sestcrhen,  60  Iowa  301;  Douglass 
V.  Douglass,  81  Iowa  258. 

Afassac/iusi-tls.  —  Gardner  v.  Gardner.  2  Gray 
(Mass.)  434;  Robbins  t.  Robbins,  100  Mass. 
150,  97  Am.  Dec.  91;  Sewall  t.  Sewall,  122 
Mass.  156,  23  Am.  Rep.  299;  Smith  Smitli, 
167  Mass.  87;  Jefferson  r.  Jefferson,  168  Mass. 
456. 

A/ic/iis^nn.  —  Tackaberry  t.  Tackaberry,  101 
Mich.  102. 

A/issouii.  —  Wagner  ;•.  Wagner,  (>  Mo.  .\pp. 
573;  Guthrie      (iuthrie,  20  .Mo.  .\pp.  56(). 

A'.T'  York-.  —  Burr  v.  Burr,  10  Paige  (X.  Y.) 
20;  Davies  v.  Davies,  55  Barb.  (N.  Y.)  130; 
Johnson  71.  Johnson,  14  Went!.  (N.  Y.)  637; 
Timerson  v.  Timcrson.2  Hf)w.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  Atherton  r-.  .Atlierton,  82  Hun 
(N.  Y.)  179;  lioe  :■,  Doc,  52  Hun  (N.  Y.)  405.^ 
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which  will  revive  a  condoned  cause  for  divorce  neecj  not  be  a  repetition  of  the 
condoned  offense.*  Misconduct  constituting  a  cause  for  separation  only  is 
sufficient  to  revive  a  condoned  offense  which  is  a  cause  for  an  absolute  divorce.* 
Revivor  of  Condoned  Cruelty.  —  To  revive  condoned  cruelty,  it  is  not  necessary 
to  prove  the  repetition  of  the  former  offense,  or  the  commission  of  acts  of 
cruelty  since  the  condonation  which  would  amount  to  a  cause  for  divorce,  but 
the  misconduct  since  the  condonation  must  be  of  such  nature  as  to  create  a 
reasonable  apprehension  that  the  cruelty  will  be  repeated  if  cohabitation 
continues.^ 


North  Carolina.  —  Collier  v.  Collier,  I  Dev. 
Eq.  (i6  N.  Car.)  356;  Lassiter  v.  Lassiter,  92 
N.  Car.  129;  Earp  v.  Earp,  i  Jones  Eq.  (54  N. 
Car.)  n8;  Gordon  v.  Gordon,  88  N.  Car.  45,  43 
Am.  Rep.  729. 

Orc'gon.  —  Atteberry  v.  Atteberry,  8  Ore- 
gon 225;  Eggerth  v.  Eggertii,  15  Oregon  626. 

Texas.  —  Wright  v.  Wriglit,  6  Tex.  3;  No- 
gees  V.  Nogees,  7  Tex.  538,  ;i8  Am.  Dec.  78. 

Vermont.  —  Langdon  v.  Langdon,  25  Vt. 
678,  60  Am.  Dec.  296;  Marshall  v.  Marshall, 
65  Vt.  238. 

Wisconsin .  —  Phillips  v.  Phillips,  27  Wis. 
252;  Crichton  v.  Crichton,  73  Wis.  59. 

1.  Whether  Repetition  of  Condoned  Offense 
Necessary  to  Work  Revivor.  —  In  the  early  cases 
it  was  contended  that  cruelty  was  not  suffi- 
cient to  revive  condoned  adultery,  because  it 
was  not  the  same  kind  of  offense,  but  it  was 
held  that  cruelty  was  sufficient.  Durant  v. 
Durant,  i  Hag.  Eccl.  733;  Eldred  ?'.  Eldred,  2 
Curt.  Eccl.  376.  Followed  in  Langdon  v.  Lang- 
don, 25  Vt.  678,  60  Am.  Dec.  296. 

This  doctrine  applies  where  cruelty  is 
merely  a  ground  for  separation  only,  while 
adultery  is  a  ground  for  absolute  divorce. 
Dent  V.  Dent,  4  Sw.  &  Tr.  105  ;  Cooke  v.  Cooke, 
2  Sw.  &  Tr.  50. 

Where  the  wife  has  condoned  the  adultery 
and  cruelty  of  her  husband  both  offenses  are 
revived  by  subsequent  cruelty.  Worsley  v. 
Worsley,  2  Lee  572. 

In  Johnson  v.  Johnson,  4  Paige  (N.  Y.)  460, 
it  was  held  that  cruelty  was  not  sufficient  to 
revive  condoned  adultery,  and  the  court  refused 
to  follow  the  doctrine  of  the  ecclesiastical 
courts  because  adultery  was  a  ground  for  ab- 
solute divorce  and  cruelty  was  not.  "  Upon 
principle  I  am  satisfied  it  would  be  carrying 
the  doctrine  too  far  to  permit  a  suit  to  be  insti- 
tuted for  a  condoned  adultery,  unless  it  was 
founded  upon  a  subsequent  offense  of  the  like 
character.  It  may  be  said  that  the  principle 
of  revival  is  useless,  if  it  can  only  be  applied 
upon  the  commission  of  a  new  offense  of  like 
nature,  which  would  of  itself  entitle  the  in- 
jured party  to  a  divorce.  There  may  be  cases, 
however,  in  which  this  court  would  only  have 
jurisdiction  to  decree  a  divorce  for  the  original 
offense,  which  had  once  been  forgiven  on  the 
implied  condition  that  it  would  not  be  re- 
peated. In  such  cases  a  subsequent  offense  of 
the  same  nature,  although  committed  out  of 
the  jurisdiction  of  the  court,  and  while  the 
parties  were  not  residents  of  this  state,  might 
be  sufficient  to  revive  the  condoned  adultery 
so  as  to  entitle  the  injured  party  to  a  divorce 
for  such  original  offense."  But  on  appeal  this 
decision  was  reversed,  the  court  holding  that 
condoned  adultery  could  be  revived  by  subse- 
quent cruelty,  and  that  the  doctrine  of  con- 
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donation  and  revival  applied  to  statutory 
divorces  dissolving  the  marriage.  Johnson  v. 
Johnson,  14  Wend.  (N.  Y.)  637. 

2.  Thus,  where  cruelty  is  a  ground  for  sep- 
aration only,  it  is  sufficient  to  revive  condoned 
adultery,  although  the  latter  is  a  cause  for  ab- 
solute divorce.  Johnson  z/.  Johnson,  14  Wend. 
(N.  Y.)  637. 

No  distinction  is  made  under  the  English  di- 
vorce statutes.  Adultery  coupled  with  cruelty 
is  a  cause  for  absolute  divorce,  but  both 
offenses  are  revived  by  cruelty,  which  is  a 
cause  for  separation  only.  Dent  v.  Dent.  4 
Sw.  &  Tr.  105. 

Adultery  and  desertion,  if  condoned,  are  re- 
vived by  subsequent  adultery.  Blandford 
V.  Blandford,  8  Prob.  Div.  19. 

Incestuous  adultery  is  revived  by  adultery, 
irrespective  of  the  different  nature  of  the 
offenses.  Newsome  v.  Newsome,  L.  R.  2  P. 
&  D.  306. 

3.  Revivor  of  Condoned  Cruelty.  —  Cass  v.  Cass, 
34  La.  Ann.  611;  Gardner  v.  Gardner,  2  Gray 
(Mass.)  434;  Jefferson  v.  Jefferson,  168  Mass. 
456;  Heist  V.  Heist,  48  Neb.  794;  Burr  v. 
Burr,  10  Paige  (N.  Y.)  20;  Gordon  v.  Gordon, 
88  N.  Car.  45,  43  Am.  Rep.  729;  Lassiter  v. 
Lassiter,  92  N.  Car.  129;  Langdon  v.  Langdon, 
25  Vt.  678,  60  Am.  Dec.  296;  Bavin  v.  Bavin, 
27  Ont.  Rep.  571;  Atteberry  v.  Atteberry,  8 
Oregon  225. 

Condonation  of  the  cruelty  of  the  husband  is 
said  to  be  upon  "  the  explicit  condition  that  he 
will  hereafter  treat  her  with  conjugal  kind- 
ness; and  any  breach  of  this  condition  revives 
the  right  to  maintain  a  libel  for  the  original 
offense.  The  breach  of  such  condition  may  be 
shown,  in  cases  of  libel  by  the  wife  for  cruelty, 
by  evidence  which  would  be  insufficient  to 
establish  the  principal  charge.  Here  words 
of  heat  and  passion,  and  any  acts  of  violence  in 
conduct  causing  a  reasonable  apprehension  of 
renewed  acts  of  cruelty,  would  be  properly 
before  the  court,  and  might  fully  answer  all 
grounds  of  defense  arising  from  alleged  con- 
donation." Gardner  v.  Gardner,  2  Gray 
(Mass.)  434;  Jefferson  v.  Jefferson,  168  Mass. 
456. 

"  To  waive  condonation,  the  petitioner  must 
establish  some  act  or  series  of  acts,  or  conduct, 
on  the  part  of  the  petitionee,  tending  to  estab- 
lish some  one  of  the  causes  for  a  divorce,  so 
pronounced  as  to  raise  a  reasonable  probability 
that  if  the  marital  relation  is  continued  a  new 
cause  for  divorce  will  be  given.  This,  we 
think,  is  the  fair  result  of  the  authorities  on 
this  subject.  It  is  not  necessary  that  a  new 
cause  shall  be  established.  For,  if  so,  the  re- 
vival of  the  condoned  cause  would  be  of  no 
importance."  Marshall  v.  Marshall,  65  Vt. 
238. 

Volume  IX. 


Special  Defenses  to  Divorce  Suit. 


DIVORCE. 


Condonation. 


Presumption  as  Against  Wife.  —  The  presumption  that  the  offense  was  condoned 
where  the  parties  continue  to  Hve  together  after  a  cause  for  divorce  occurred 
or  was  discovered  is  not  so  strong  against  the  wife  as  against  the  husband,  for 


In  D'Aguilar  v.  D'Aguilar,  I  Hag.  Eccl.  773, 
Lord  Stowell  held  '  that  words  of  heat  and 
passion,  of  incivility  or  reproach,  are  not  alone 
sufficient  for  an  original  cause,  nor  hardness 
of  behavior;  but  I  cannot  think  their  operation 
would  be  stronger  in  condonation.  Words 
otherwise  of  heat  receive  a  different  interpre- 
tation, if  upon  former  occasions  they  have 
been  accompanied  with  acts,  if  it  is  apparent 
that  the  habit  of  following  up  words  with 
blows,  and  on  these  grounds  I  am  of  the  opinion 
much  less  is  sufficient  to  destroy  condonation 
than  to  found  an  original  suit."  Citing 
Worsley  v.  VVorsley,  reported  in  note  i  Hag. 
Eccl.  773.  This  case  is  followed  in  Curtis  n. 
Curtis,  I  Sw.  &  Tr.  ig2;  Sopwith  v.  Sopwith, 
2  Sw.  &  Tr.  160;  Bostwick  v.  Bostwick,  i  Sw. 
&  Tr.  221;  Evans  -'.  Evans,  7  Jur.  1046:  Exp. 
Aldridge,  i  Sw.  &  Tr.  88;  Franklin  v.  Frank- 
lin, 7  Jur.  135:  Webster  v.  Webster,  23  Eng. 
L.  &  Eq.  216. 

Cruelty  revives  condoned  adultery.  Durant 
V.  Durant,  I  Hag.  Eccl.  733;  Eldred  v.  Eldred, 
2  Curt.  Eccl.  376. 

And  this  rule  applies  to  suits  for  dissolution 
on  statutory  grounds.  Dent  v.  Dent,  4  Sw.  & 
Tr.  105. 

Condoned  adultery  is  revived  by  subsequent 
misconduct  of  the  wife,  consisting  of  impro- 
prieties tending  to  prove  adultery  but  not 
sufficient  to  establish  such  offense  as  a  cause 
for  divorce.  Winscom  v.  Winscom,  3  Sw.  & 
Tr.  380. 

Condoned  Cruelty  Revived  by  Threats  and 
Abusive  Language. —  In  Farnham  v.  Farnham, 
73  111.  497,  the  wife  condoned  two  acts  of 
cruelty  accompanied  by  abusive  language. 
It  was  held  that  a  repetition  of  the  abusive 
language  was  sufficient  to  revive  the  condoned 
cruelty.  "  No  acts  of  personal  violence  are 
proven  subsequent  to  the  alleged  condonation, 
but  there  is  evidence  of  abusive  treatment  by 
the  use  of  opprobrious  epithets.  On  one  occa- 
sion his  treatment  was  so  harsh,  appellee  was 
compelled  to  leave  their  room  in  the  night- 
time and  seek  protection  in  the  room  of  her 
mother.  This  ill  usage  itself  would  avoid  the 
alleged  condonation.  Cruel  treatment  does  not 
always  consist  of  actual  violence.  *  *  * 
The  facts  proven  in  this  case  constitute  a  clear 
breach  of  the  condition  of  kind  treatment  im- 
plied in  every  act  of  condonation.  Appellee 
could  justly  conclude  the  abusive  language 
would  be  followed,  as  on  former  occasions,  with 
personal  violence.  It  would  be  a  harsh  and 
unreasonable  rule  that  would  require  her  again 
to  submit  to  actual  violence  at  the  hands 
of  one  who  had,  impliedly  at  least,  engaged  to 
treat  her  kindly,  as  a  condition  precedent  to 
any  relief  in  a  court  of  equity." 

Cruelty  is  revived  by  threats  and  assaults 
creating  a  reasonable  ground  of  apprehension 
of  personal  injury  if  cohabitation  is  continued. 
Davies  v.  Davies,  55  Barb.  (N.  Y.)  130;  Taylor 
V.  Taylor,  5  N.  Dak.  58. 

"  Although  the  plaintiff  continued  to  live 
with  him  for  several  months  after  she  was  last 
beaten  and  abused  by  him,  there  is  no  cvi- 
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dence  that  he  had  reformed  in  his  habits,  and 
for  aught  that  appears,  judging  the  future 
from  the  past,  the  same  treatment  might 
reasonably  be  expected  to  again  occur.  Be- 
sides, there  is  evidence  tending  to  show  that 
just  before  she  went  away  for  the  last  time, 
and  while  sick  and  unable  to  help  herself,  he 
neglected  her,  and  many  times  during  their 
marriage  he  denounced  her  as  a  whore,  with- 
out any  cause,  so  far  as  the  evidence  shows." 
Sesterhen  v.  Sesterhen,  60  Iowa  301. 

Harsh  and  Unkind  Treatment  Will  Revive  Con- 
doned Cruelty.  —  Where  a  husband  was  forgiven 
by  the  wife  when  she  was  not  expected  to  live, 
but  on  her  recovery  used  harsh  and  cruel  ex- 
pressions to  her,  was  cold  and  indifferent 
towards  her,  and  kicked  her  away  when  she 
entreated  him  to  treat  her  more  kindly,  and 
on  the  trial  made  no  claim  that  he  had  treated 
her  with  kindness  or  affection  after  she  had 
forgiven  him,  the  condoned  cruelty  will  be 
revived  by  such  misconduct.  Wessels  v.  Wes- 
sels,  28  111.  App.  253.  See  also  Rupp  z-.  Rupp, 
59  111.  App.  569. 

Cruelty  which  has  been  condoned  for  several 
years  is  not  revived  by  subsequent  harsh 
language  evincing  an  intent  to  turn  the  family 
out  of  doors,  where  it  does  not  appear  that  such 
language  would  create  a  reasonable  appre- 
hension that  the  cruelty  may  be  repeated. 
Phillips  V.  Phillips,  27  Wis.  252. 

Condoned  cruelty  which  consisted  of  acts  of 
personal  violence  is  revived  by  false  accusa- 
tions of  adultery  and  by  driving  the  wife  from 
her  home  by  threats  of  violence.  Ozmore  v. 
Ozmore,  41  Ga.  46. 

Condoned  Cruelty  Revived  by  Sullenness  and 
Silence. —  A  husband  was  guilty  of  acts  of  vio- 
lence on  two  occasions  about  seven  years  in- 
tervening, the  last  act  being  about  four  years 
before  the  wife  commenced  her  suit.  It  ap- 
peared that  the  parties  continued  to  cohabit, 
but  no  reconciliation  had  taken  place,  the  hu^'- 
band  refusing  to  speak  to  the  wife  or  provide 
medicine  for  her  when  she  was  sick.  The 
wife  entreated  him  to  speak  to  her  and  wrote 
him  affectionate  letters,  but  for  the  last  two 
years  the  husband  continued  to  be  silent  and 
sullen.  It  was  held  that  such  misconduct  was 
sufficient  to  revive  the  condoned  cruelty. 
Sharp  V.  Sharp,  116  III.  509. 

Where  the  husband  for  six  weeks  after  the 
condonation  of  his  cruelty  refused  to  speak  to 
his  wife,  although  living  in  the  same  house 
with  her,  such  conduct  will  revive  the  con- 
doned cruelty.  The  trial  court  held  that 
"  although  the  conduct  of  the  wife  showed 
condonation  on  her  part  of  the  specific  acts  of 
personal  violence,  yet  that  the  husband's  per- 
sistent refusal  to  speak  to  her  for  six  weeks 
was  a  violation  on  his  part  of  the  implied  con- 
dition of  future  kind  treatment,  upon  which 
the  condonation  was  based,  and  was  such 
misconduct  as  justified  the  wife  in  leaving  his 
house."  On  appeal  this  ruling  was  sustained, 
the  court  remarking  that  such  evidence  of 
persistent  and  enduring  unkindncss  and  ill 
temper  warranted  the  wife  or  the  court  in  in. 
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in  her  dependent  position  she  is  not  always  at  liberty  to  leave  the  home  and 
find  support  elsewhere.* 

Evidence.  —  Condonation  may  be  proved  by  the  express  agreement  to  con- 
done,* but  it  is  generally  inferred  from  the  conduct  of  the  parties  showing 


ferring  that  his  smothered  anger  would  break 
out  again  into  acts  of  cruelty."  Robbins  v. 
Robbins,  too  Mass.  150,  97  Am.  Dec.  91. 

1.  Presumption  as  Against  Wife.  —  Angle  v. 
Angle,  I  Rob.  Eccl.  634;  Ferrers  v.  Ferrers,  i 
Hag.  Con.  130;  Dance  v.  Dance,  i  Hag.  Eccl. 
794,  note;  Betcher  v.  Betcher,  cited  in  Walker 
V.  Walker,  2  Phillim.  153;  Duberstein  v. 
Duberstein,  171  111.  133;  Bowie  ?/.  Bowie,  3 
Md.  Ch.  51;  Gardner  7j.  Gardner,  2  Gray 
(Mass.)  434;  Wright  v.  Wright,  6  Tex.  3.  See 
dictum  in  Horne  v.  Horne,  72  N.  Car.  531. 

"  A  woman,"  said  Lord  Stowell,  "  has  not 
the  same  control  over  her  husband,  has 
not  the  same  guard  over  his  honor,  has  not  the 
same  means  to  enforce  the  matrimonial  vow 
—  his  guilt  is  not  of  the  same  consequence  to 
her,  therefore  the  rule  of  condonation  is  held 
more  laxly  against  the  wife."  D'Aguilar  v. 
D'Aguilar,  i  Hag.  Eccl.  773.  "  She  may  en- 
tertain more  hope  of  the  recovery  and  reform 
of  her  husband,  her  honor  is  less  injured  and 
is  more  easily  healed.  *  *  *  It  is  not  im- 
proper that  she  should  for  a  time  show  a  pa- 
tient forbearance.  She  may  find  a  difficulty 
either  in  quitting  his  house  or  withdrawing 
from  his  bed.  The  husband,  on  the  other 
hand,  cannot  be  compelled  to  the  bed  of  his 
wife;  a  woman  may  submit  to  necessity.  It  is 
too  hard  to  term  submission  mere  hypocrisy. 
It  may  be  weakness  pardonable  in  many  cir- 
cumstances." Beeby  v.  Beeby,  i  Hag.  Con. 
142. 

Condonation  of  cruel  treatment  will  not  be 
inferred  from  the  fact  that  the  wife  remained 
in  the  same  house  with  her  husband  for  a  week, 
where  it  appears  there  was  no  resumption  of 
marital  relations  or  reconciliation,  and  that  the 
wife  did  not  forgive  him,  and  there  was  no 
promise  by  him  of  kind  treatment  in  the 
future.  Rudd  v.  Rudd,  66  Vt.  gi;  Denison  v. 
Denison,  4  Wash.  705. 

Where  the  wife  continued  to  reside  with  her 
husband  for  ten  days  after  the  last  act  of 
cruelty,  although  she  might  have  separated,  as 
she  resided  with  her  father,  a  condonation  will 
not  be  inferred,  it  appearing  that  she  was  not 
aware  that  her  husband  had  infected  her  with 
a  venereal  disease,  and  that  she  was  in  feeble 
health,  and  feared  that  a  refusal  to  cohabit 
would  so  enrage  him  that  he  would  obtain 
possession  of  the  children  and  take  them 
away.    Wilson  v.  Wilson,  16  R.  I.  122. 

Where,  after  a  separation,  the  wife  volun- 
tarily resumes  conjugal  relations  with  the  hus- 
band, without  any  restraint  or  necessity,  and 
they  continue  to  occupy  the  same  room  for  sev- 
eral days,  it  will  be  presumed  that  the  cruelty 
was  condoned.  Clague  v.  Clague,  46  Minn. 
461. 

Condonation  will  be  presumed  where  the 
wife  voluntarily  lodges  with  her  husband 
while  he  is  in  prison  convicted  of  adultery,  and 
has  sexual  intercourse  with  him  several  times. 
Delliber  v.  Delliber,  9  Conn.  233. 

Condonation  will  be  presumed  where  the 


wife,  after  discovering  the  adultery  of  the 
husband,  continues  to  reside  in  the  same 
house  with  him  and  his  concubine.  Kirkwall 
i\  Kirkwall,  2  Hag.  Con.  277. 

In  Armstrong  v.  Armstrong,  32  Miss.  279, 
the  wife  continued  to  cohabit  with  her  hus- 
band for  seven  or  eight  years  after  the  discov- 
ery that  herhusband  was  continuing  adulterous 
relations  with  a  woman  who  resided  on  his 
land  and  was  supported  by  him.  She  was 
also  aware  that  he  acknowledged  the  children 
of  the  woman  to  be  his  own.  The  wife  ob- 
jected to  this  relation  and  refused  to  admit 
such  children  to  her  home,  and  altercations 
followed.  The  defendant  drove  the  wife  from 
his  home  and  refused  to  live  with  her.  No 
adultery  was  proved  to  have  been  committed 
after  the  separation.  After  suit  was  com- 
menced the  defendant  refused  the  wife's  ofYer 
to  return  and  permit  the  said  children  to  re- 
main. It  was  held  that  the  circumstances  did 
not  show  condonation. 

Where  the  parties  are  in  a  foreign  country 
and  the  w  ife  is  unable  to  leave  the  husband,  a 
condonation  will  not  be  inferred  from  her  fail- 
ure to  discontinue  cohabitation.  Snovv^  v. 
Snow,  2  notes,  Cas.  Supp.  i. 

Where  the  wife  occupied  the  same  room  with 
her  husband,  it  appearing  that  the  husband 
was  confined  to  his  bed  by  paralysis,  and  that 
the  wife  attended  him  as  nurse  only  and  with- 
out the  intention  to  cohabit  with  him  if  he  re- 
covered, condonation  will  not  be  presumed. 
Guthrie  v.  Guthrie,  26  Mo.  App.  566. 

2.  Express  Agreement  to  Condone.  —  Lewis  -■. 
Lewis,  75  Iowa  200;  Blandford  v.  Blandford, 
8  Prob.  Div.  19:  Turner  v.  Turner,  44  Ala. 
437;  Gordon  v.  Gordon,  88  N.  Car.  45,  43  Am. 
Rep.  729;  Wessels  v.  Wessels,  28  111.  App.  253; 
Ozmore  v.  Ozmore,  41  Ga.  46. 

Agreement  to  Dismiss  Suit.  —  Condonation  will 
be  inferred  from  an  agreement  to  dismiss  the 
suit  and  reunite  if  the  defendant  will  refrain 
from  future  misconduct.  Sewall  v.  Sewall, 
122  Mass.  156,  23  Am.  Rep.  209;  Lewis  v. 
Lewis,  75  Iowa  200;  Smyth  -■.  Smyth,  4  Hag. 
Eccl.  509. 

But  in  the  absence  of  any  agreement  of  the 
plaintiff  to  cohabit  with  the  defendant,  the  mere 
fact  that  the  suit  was  dismissed  in  considera- 
tion of  the  payment  of  a  sum  as  alimony  is  not 
proof  of  condonation,  since  the  plaintiff  may 
dismiss  a  suit  in  equity  without  prejudice. 
Clark  V.  Clark,  29  111.  App.  257. 

Agreement  for  Separation.  —  Under  some  cir- 
cumstances, articles  of  separation  entered  into 
after  the  cause  for  divorce  occurred  may  be 
sufficient  evidence  of  separation  to  bar  a  di- 
vorce. Squires  v.  Squires,  53  Vt.  208,  38  -Am. 
Rep.  668;  Matthews  v.  Matthews,  i  Sw.  &•  Tr. 
499;  Sparks  v.  Sparks,  94  N.  Car.  527.  But 
see  contra,  Moore  v.  Moore,  12  Prob.  Div.  193. 

Burden  of  Proof.  —  In  a  divorce  proceeding 
the  defendant  who  asserts  condonation  lir.s 
the  burden  of  establishing  it.    Todd  z.  Tcdd, 
(N.  J.  Eq.  1897)  37  Atl.  Rep.  766. 
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a  reconciliation. ' 

3.  Connivance  — Definition,  —  Connivance  is  the  consent  or  indifference  of  the 
complainant  to  the  misconduct  of  which  he  complains  as  a  cause  for  divorce.* 

In  the  Nature  of  Estoppel.  —  This  defense  is  in  the  nature  of  an  estoppel  and  is 
generall}'  set  up  as  a  defense  to  adultery  only,  although  the  principle  may  be 
applicable  to  other  causes  for  divorce.^ 

Applies  to  Subsequent  Acts.  —  Connivance  at  one  act  of  adulter}'  is  not  connivance 
at  prior  acts,*  but  bars  the  plaintiff  from  divorce  for  subsequent  acts,'  whether 


1.  Condonation  Will  Be  Presumed  where  the 
parties  resume  cohabitation  after  the  plaintiff 
has  discovered  that  the  defendant  has  com- 
mitted adultery,  or  after  a  cause  for  divorce 
has  accrued. 

England.  —  Dillon  v.  Dillon,  3  Curt.  Eccl. 
86;  Snow  v.  Snow,  2  Notes  Cas.  Supp.  i; 
Timmings  v.  Timmings,  3  Hag.  Eccl.  76. 

Alabama.  —  Farmer  v.  Farmer,  86  Ala.  322. 

Georgia.  —  Phillips  v.  Phillips,  91  Ga.  551; 
Buckholts  V.  Buckholts,  24  Ga.  238. 

Illinois.  —  Deenis  v.  Deenis,  65  111.  167. 

Indiana.  —  Burns  v.  Burns,  60  Ind.  259. 

Louisiana.  —  O'Grady  v.  Larkin,  48  La. 
Ann.  853. 

Missouri. — Twyman  v.  Twyman,  27  Mo. 
383;  Harper  v.  Harper,  29  Mo.  301. 

New  Hampshire.  —  Quincy  v.  Quincy,  10  N. 
H.  272. 

NeTU  Jersey.  —  Stevens  v.  Stevens,  14  N.J. 
Eq.  374;  Todd  v.  Todd,  (N.  J.  Eq.  1S97)  37 
Atl.  Rep.  766. 

Neiu  York.  —  Auld  v.  Auld,  (Super.  Ct.)  16 
N.  Y.  Supp.  803;  Karger  v.  Karger,  19  Misc. 
Rep.  (N.  Y.  Supreme  Ci.)236;  Reynolds  z'.  Rey- 
nolds, 34  How.  Pr.  (N.  Y.  Ct.  App.)  346. 

Ohio.  —  Barnes  v.  Barnes,  Wright  (Ohio) 
475;  Questel  v.  Questel,  Wright  (Ohio)  491. 

Oregon.  —  Rehart  r.  Rehart,  (Oregon  1891) 

25  Pac.  Rep.  775. 

Pennsylvania .  —  Bronson  v.  Bronson,  7 
Phila.  (Pa.)  405. 

Such  Presumption  May  Be  Overcome  by  proof 
that  the  parties  did  forgive  each  other  but 
occupied  separate  rooms.    Guthrie  n.  Guthrie, 

26  Mo.  App.  566;  Rudd  -•.  Rudd,  66  Vt.  91; 
Cox  V.  Cox,  (Supreme  Ct.)  5  N.  Y.  Supp.  367; 
Doe  7/.  Doe,  52  Hun  (N.  Y.)  405. 

2,  Connivance  Defined.  —  "  Connivance  which 
precludes  a  jiarty  from  obtaining  a  divorce  is 
such  corrupt  consenting  to  an  offense,  before 
or  after  commission,  as  to  make  the  complain- 
ant a  party  to  the  wrong."  Nelson  on  Divorce 
and  Separation,  §  475. 

"  Wilful  neglect  to  oppose  or  prevent;  spe- 
cifically, assent  or  indifference,  by  a  husband, 
to  inimoral  behavior  by  his  wife."  Ander- 
son's Law  Dictionary. 

"  Connivance  is  the  corrupt  consent  of  one 
party  to  the  commission  of  the  acts  of  the 
other,  constituting  the  cause  of  divorce.  Cor- 
rupt consent  is  manifested  by  passive  permis- 
sion, with  intent  to  connive  at  or  actively 
procure  the  commission  of  the  acts  complained 
of."     Cali foriiia  Civil  (Jode,       112,  113. 

"  Connivance  is  the  corrupt  consenting  of  a 
married  party  to  that  conduct  of  the  other  of 
which  afterwards  complaint  is  made.  It  bars 
th'.-  right  of  divorce  because  no  injury  is  re- 
ceived; for  what  a  person  has  consented  to, 
ho  cannot  set  up  as  an  injury.    (Connivance  is 


a  thing  of  the  intent  resting  in  the  mind.  It 
is  the  consenting.  But  the  connivance  may 
be  the  passive  permitting  of  the  adultery  or 
other  misconduct,  as  well  as  the  active  procur- 
ing of  the  commission.  If  the  mind  consents, 
that  is  connivance."  Andrews,  C.  J.,  in  Den- 
nis V.  Dennis,  68  Conn.  194. 

3.  Connivance  is  in  the  nature  of  a  plea  of 
confession  and  avoidance,  and  is  rarely  set  up 
in  the  pleadings  as  a  defense  at  present,  al- 
though it  was  pleaded  or  insisted  upon  as  a 
defense  in  the  ecclesiastical  courts.  Where  a 
party  consents  to  a  separation  and  assists  the 
other  in  leaving  the  party,  he  is  estopped  to 
insist  that  a  desertion  occurred,  but  the  term 
"connivance"  is  not  used  in  such  cases. 
See  this  title.  Causes  Jor  Divorce  —  Deser- 
tion. 

In  Moorsom  v.  Moorsom,  3  Hag.  Eccl.  87,  it 
was  held  that  the  plea  of  connivance  is  not  in- 
consistent with  a  denial  of  adultery,  as  it 
was  competent  for  the  defendant  to  say: 
"  I  deny  criminality,  and  those  appearances 
into  which  I  have  been  betrayed  have  oc- 
curred by  the  contrivance  of  my  husband,  or 
have  been  produced  by  an  insidious  project  on 
his  part,  but  I  have  not  completed  his  inten- 
tion ;  "  as,  in  a  case  of  recrimination,  the  party 
may  deny  her  own  guilt,  but  at  the  same  time 
say  that  even  if  she  had  been  guilty,  yet  the 
conduct  of  her  husband  was  a  bar  to  his 
prayer. 

4.  Connivance  Not  a  Bar  as  to  Prior  Acts.  —  Mor- 
rison Morrison,  142  Mass.  361,  56  Am.  Rep. 
688;  Bleck  v.  Bleck,  27  Hun  (N.  Y.)  296; 
Bailey  v.  Bailey.  (N.  H.  1893)  29  .\\.\.  Rep. 
847. 

Where  a  husband,  suspecting  his  wife  to  be 
guilty  of  adultery,  conspired  with  his  brother 
to  debauch  his  wife,  it  was  held  that  such  con- 
duct did  not  bar  the  husband  from  divorce  for 
a  prior  adultery  committed  without  his  con- 
nivance and  at  a  tiine  when  he  desired  her  to 
be  true  to  him.  The  court  refused  to  apply 
the  rule  that  "  he  that  hath  committed 
iniquity  shall  not  have  equity."  The  court 
said:  "  The  iniquity  which  deprives  a  suitor 
of  a  right  to  justice  in  a  court  of  equity  is 
not  general  iniquitous  conduct,  unconnected 
with  the  act  of  the  defendant  which  the  com- 
plaining party  states  as  his  ground  or  cause 
of  action,  but  it  must  be  evil  practice  or 
wrongful  conduct  in  the  particular  matter  or 
transaction  in  respect  to  which  judicial  protec- 
tion or  redress  is  sought."  Woodward  v. 
Woodward,  41  N.  j.  I'"q.  224. 

5.  Bar  as  to  Subsequent  Acts. —  Gipps  r'. 
Gipps.  3  Sw.  \  Tr.  ii(>,  11  II.  1..  Cas.  I;  Hod- 
den ;'.  Hedden,  21  N.  J.  Eq.  61;  Lovering  •;>. 
hovering,  3  Hag.  Eccl.  85:  Stone  r  .  Stone,  3 
Motes  Cas.  27S.   i  Rob.  Eccl.  99;    Rogers  v. 

19  \'olume  IX. 


Special  Defenses  to  Divorce  Suit. 


DIVORCE. 


Connivance. 


■with  the  same  or  another  paramour.* 

Misconduct  Constituting  Connivance.  —  A  husband  is  guilty  of  connivance  where 
he  entraps  the  wife,*  but  it  seems  that,  if  he  beheves  her  guilty,  he  may  watch 
and  detect  her  in  the  act  and  is  not  bound  to  interfere.*    As  a  general  rule 


Rogers,  3  Hag.  Kccl.  57;  St.  Paul  v.  St.  Paul, 
L.  R.  I  P.  &  D.  739. 

The  case  of  Hodges  v.  Hodges,  3  Hag.  Eccl. 
118,  was  an  exception  to  this  rule.  The  hus- 
band, having  connived  at  two  or  three  acts  of 
adultery,  deserted  the  wife  on  account  of  the 
same.  After  several  years  the  wife  com- 
menced an  adulterous  intercourse  with  an- 
other person,  with  whom  she  cohabited,  and 
had  several  children,  which  were  baptized  in 
the  husband's  name.  It  was  held  that  the 
husband  was  entitled  to  a  decree  under  such 
circumstances. 

1.  Hodges  V.  Windham,  i  Peake  N.  P.  (ed. 
17<)5)  39- 

2.  Entrapping  Innocent  Party  Is  Connivance.  — 

A  husband,  having  deserted  his  wife  and  desir- 
ing to  obtain  a  divorce  from  her,  conspired 
with,  a  friend  to  entrap  the  wife,  and  for  this 
purpose  the  friend  induced  her  to  occupy  the 
same  apartment  in  a  hotel  for  one  night,  and 
procured  their  names  to  be  registered  at  the 
hotel  as  husband  and  wife.  It  did  not  appear 
that  adultery  was  committed  at  this  time.  It 
was  held  that  connivance  would  be  presumed 
from  the  conduct  of  the  husband.  Myers  v. 
Myers,  41  Barb.  (N.  Y.)  114. 

Where  the  husband,  to  obtain  a  divorce,  pro- 
cures the  commission  of  the  offense,  a  divorce 
will  be  refused  on  account  of  his  connivance 
although  he  had  suspicions  that  his  wife  had 
been  guilty  of  other  offenses.  Pierce  7/.  Pierce, 
3  Pick.  (Mass.) 299,  15  Am.  Dec.  210;  Hedden  v. 
Hedden,  21  N.  J.  Eq.  61. 

Where  a  husband,  believing  his  wife  to  be 
innocent,  employs  detectives  or  others  to 
watch  the  wife,  and  such  persons  procure 
others  to  commit  adultery  with  the  wife,  the 
connivance  of  the  husband  will  be  presumed 
and  a  decree  will  not  be  granted  on  such  evi- 
dence. Gower  v.  Gower,  L.  R.  2  P.  &  D.  428; 
Picken  v.  Picken,  34  L.  J.  N.  S.  Mat.  Cas.  22; 
Sugg  V.  Sugg,  31  L.  J.  N.  S.  Mat.  Cas.  41; 
Helmes  v.  Helmes,  24  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.  Special  T.)  125. 

Wife  Entrapping  Husband.  —  Where  the  wife, 
by  means  of  hired  agents,  brings  about  an  act 
of  adultery  on  the  part  of  her  husband,  she  is 
not  entitled  to  a  divorce.  Dennis  v.  Dennis, 
68  Conn.  186. 

Mere  Passive  Connivance  is  as  much  a  bar  as 
active  conspiracy.  Lord  Stowell,  in  Moorsom 
V.  Moorsom,  3  Hag.  Eccl.  105.  Therefore, 
where  a  husband,  suspecting  his  wife  of  adul- 
tery, by  arrangement  with  a  third  person  con- 
cealed himself  in  the  lodgings  of  her  suspected 
paramour,  saw  his  wife  enter,  heard  the  man 
invite  her  to  his  embraces,  and  after  vi^aiting 
"  two  or  three  minutes  "  rushed  into  the  room 
and  surprised  the  guilty  parties,  it  was  held 
that  he  was  not  entitled  to  a  divorce  for  an 
act  which  he  could  have  prevented,  but  which 
he  suffered  to  proceed  to  its  consummation. 
Karger  v.  Karger,  19  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.  Special  T.)  236.  But  in  Reiersen  v. 
Reiersen,  (Supreme  Ct.  App.  Div.)  52  N.  Y. 
Supp.   509,  a  case  wherein    the   facts  were 
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essentially  the  same,  the  husband's  acts  were 
held  not  to  amount  to  connivance,  the  last 
case  is  disapproved,  and  Robbins  v.  Robbins, 
140  Mass.  528  (see  the  following  note),  is  fol- 
lo7tied. 

3.  Watching  Guilty  Party  Without  Interfering 
Is  Not  Connivance.  —  Pettee  v.  Pettee,  77  Hun 
(N.  Y.)  595;  Peck  V.  Peck,  44  Hun  (N.  Y.)  290; 
Cairns  v.  Cairns,  109  Mass.  408. 

In  Timmings  v.  Timmings,  3  Hag.  Eccl.  76, 
Lord  Stowell  said:  "  It  is  one  thing  to  per- 
mit, and  another  to  invite.  He  is  perfectly  at 
liberty  to  let  the  licentiousness  of  his  wife  take 
its  full  scope ;  but  that  he  is  to  contrive  the  meet- 
ing, that  he  is  to  invite  the  adulterer,  then  to 
decamp  and  give  him  the  opportunity,  I  do 
think  amounts  to  legal  prostitution." 

In  Robbins  v.  Robbins,  140  Mass.  528,  54 
Am.  Rep.  488,  the  husband,  believing  his  wife 
guilty  of  adultery  with  a  lodger  in  his  house, 
arranged  that  they  should  know  of  his  inten- 
tion to  be  away  during  the  night,  and  pre- 
tended to  go  away,  but  returned  during  the 
evening  wiih  a  witness  and  discovered  the 
guilty  parties  in  the  lodger's  room.  It  was 
held  that  no  connivance  would  be  presumed 
from  this  plan  to  entrap  the  wife,  as  there  was 
no  conspiracy  or  assent  to  the  adultery. 
"  There  is  a  manifest  distinction,"  said  the 
court,  "  between  the  desire  and  intent  of  a 
husband  that  his  wife,  whom  he  believes  to  be 
chaste,  should  commit  adultery,  and  his  desire 
and  intent  to  obtain  evidence  against  his  wife, 
whom  he  believes  already  to  have  committed 
adultery,  and  to  persist  in  her  adulterous 
practices  whenever  she  has  opportunity." 

In  Wilson  v.  Wilson,  154  Mass.  194,  26  Am. 
St.  Rep.  237,  the  husband  suspected  the  wife 
was  guilty  of  adultery  and  had  been  watching 
her,  but  made  no  opportunities  for  her,  and  did 
nothing  to  encourage  her.  He  saw  her  in  the 
streets  of  a  city  and  followed  her  with  a  detect- 
ive until  she  met  a  man  who  was  a  stranger  to 
him.  The  wife  and  stranger  went  to  a  hotel 
and  the  plaintiff,  after  waiting  and  watching 
for  an  hour,  burst  open  the  door  of  the  room 
where  they  were  and  found  them  together  in 
bed.  He  hoped  she  would  commit  adultery, 
so  that  he  could  get  a  divorce,  and  he  gave 
her  plenty  of  time  and  did  not  interfere.  It 
was  held  that  "  merely  suffering  in  a  single 
case  a  wife,  whom  he  already  suspects  of 
having  been  guilty  of  adultery,  to  avail  her- 
self to  the  full  extent  of  an  opportunity  to  in- 
dulge her  adulterous  disposition,  which  she 
had  arranged  without  his  knowledge,  does  not 
constitute  connivance  on  the  part  of  the  hus- 
band, even  though  he  hopes  he  may  obtain 
proof  which  will  entitle  him  to  a  divorce,  and 
purposely  refrains  from  warning  her  for  that 
reason.  He  may  properly  watch  his  wife, 
whom  he  suspects  of  adultery,  in  order  to 
obtain  proof  of  that  fact." 

Connivance  by  Agent.  —  If  a  person  employed 
by  a  husband  or  wife  to  watch  the  employer's 
wife  01  husband  for  the  purpose  of  obtaining 
evidence  of  adultery  brings  about  an  act  of 
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desertion,*  cruelty,'  or  other  misconduct  *  will  not  constitute  connivance  or 
"conduct  conducing  to  adultery,"  although  there  are  some  exceptions  where 
it  appears  that  the  plaintiff  intended  to  drive  his  wife  into  temptation  and 
infidelity.  Conduct  after  the  discovery  of  the  offense  or  the  separation  of  the 
parties  may  show  connivance,  as  where  the  innocent  party  readily  condones 
the  offense  without  showing  a  sense  of  injury  or  where  consent  to  continued 
adultery  is  shown  by  articles  of  separation  entered  into  after  the  discovery  of 
the  offense.* 

Evidence.  —  The  presumption  that  the  husband  would  not  consent  to  his  own 
dishonor  must  be  overcome  by  clear  and  conclusive  evidence  showing  his 
intent.®    The  evidence  may  be,  and  generally  is,  circumstantial  and  incom- 


adultery,  the  employer  cannot  obtain  a  divorce 
on  the  ground  of  such  adultery,  although  the 
agent  was  not  directed  or  authorized  to  bring 
the  act  about.  Gower  v.  Gower,  L.  R.  2  P.  & 
D.  428;  Dennis  v.  Dennis,  68  Conn.  186. 

1.  Desertion  as  Conducing  to  Adultery.  —  A  hus- 
band separated  from  his  wife  on  the  advice  of 
physicians  that  further  cohabitation  would  be 
dangerous  to  her  health.  He  paid  her  a 
weekly  allowance  for  several  years,  but  subse- 
quently took  their  child  from  her,  and  con- 
tinued the  allowance  only  on  condition  that 
she  addressed  all  communications  to  his  solic- 
itor. It  was  held  that  such  conduct  did  not 
conduce  to  her  subsequent  adultery.  Lander 
v.  Lander.  (i8gr)  Prob.  161. 

But  where  the  parties  separated  by  mutual 
consent  shortly  after  marriage,  and  met  but 
once  afterwards,  it  was  held  that  such  conduct 
conduced  to  adultery,  although  the  plaintiff 
paid  her  a  small  allowance.  Hawkins  -'. 
Hawkins,  10  Prob.  Div.  177. 

A  husband  sold  his  furniture  and  ceased 
housekeeping  10  get  rid  of  his  wife,  whom  he 
then  deserted  and  left  without  means  of  sup- 
port. It  was  held  that  such  conduct  conduced 
to  the  wife's  adultery  and  barred  the  plaintiff 
from  a  decree.  Heyes  v.  Heyes,  13  Prob. 
Div.  II. 

Deserting  the  wife  because  the  husband  has 
good  reason  to  believe  her  guilty  of  adultery 
is  not  connivance,  as  a  separation  is  justifiable 
under  such  circumstances.  Reeves  v.  Reeves, 
2  Phillim.  125;  Phillips  v.  Phillips,  i  Rob. 
Eccl.  144;  Clowes  V.  Clowes,  9  Jur.  356.  See 
Sullivan  v.  Sullivan,  2  Adil.  Lccl.  299. 

2.  Cruelty  as  Connivance  or  Conduct  Conducing 
to  Adultery. —  In  order  to  constitute  conniv- 
ance the  plaintiff's  misconduct  must  have  a 
direct  and  necessary  tendency  to  promote 
adultery.    Stone  v.  Stone,  i  Rob.  Eccl.  gg. 

Cruelty  does  not  usually  or  necessarily  drive 
the  wife  to  adultery  or  prostitution,  and  the 
husband's  intent  to  connive  will  not  be  in- 
ferred from  such  misconduct.  Austin  v.  Aus- 
tin, 10  C)nn.  221;  Dillon  v.  Dillon,  3  Curt. 
Eccl.  86;  Morgan  v.  Morgan,  2  Curt.  Eccl.  67g. 

But  in  Coleman  v.  Coleman,  L.  R.  I  P.  & 
D.  81,  the  cruelty  was  held  to  be  connivance, 
as  it  appeared  that  it  was  inflicted  for  the  spe- 
cific purpose  of  driving  the  wife  to  prostitution. 

3.  Connivance  cannot  be  presumed  from  the 
husband's  "  great  inattention  "  to  his  family. 
Rix  V.  Rix,  3  Hag.  Eccl.  74. 

Coarse  and  brutal  language  of  the  husband 
will  not  constitute  connivance  to  adultery 
without  other  proof  of  the  husband's  intent. 
Stone  V.  Stone,  i  Rf)b.  Eccl.  gg,  3  Notes  Cas.  278. 


4.  License  Presumed  from  Too  Ready  Forgive- 
ness. —  Timmings  V.  Timmings,  3  Hag.  Eccl. 
76;  Phillips  V.  Phillips,  I  Rob.  Eccl.  144; 
Gipps  V.  Gipps,  II  H.  L.  Cas.  27. 

In  Dunn  v.  Dunn,  2  Phillim.  403,  the  hus- 
band received  his  wife  as  soon  as  she  was  in- 
duced to  return  from  an  elopement,  and 
exacted  no  promises  of  better  conduct  from 
her.  It  was  held  that  this,  with  other  circum- 
stances, barred  him  of  a  divorce.  "  If  the 
adultery  is  forgiven  with  such  extreme  facility 
as  to  show  no  sense  of  injury,  and  no  care  is 
taken  to  prevent  it  from  happening  again, 
then  the  husband  has  no  ground  of  complaint, 
for  he  has  encouraged  the  adultery  by  his  con- 
duct; volenti  non  Jit  injuria."  But  this  case 
was  rrverst'd  on  appeal.     3  Phillim.  6. 

5.  Connivance  Inferred  from  Articles  of  Separa- 
tion.—Where  by  the  terms  of  articles  of  sepa- 
ration it  appears  that  such  articles  were 
intended  to  license  adultery,  a  divorce  will  be 
refused  on  account  of  connivance.  Walton  v. 
Walton,  28  L.  J.  Mat.  Cas.  g7;  Thomas  v. 
Thomas,  2  Sw.  &  Tr.  113;  Studdy  v.  Studdy, 
I  Sw.  &  Tr.  321;  Walton  v.  Walton,  28  L.  J. 
Mat.  Cas.  g7. 

But  connivance  will  not  be  inferred  where  it 
appears  that  when  the  articles  were  signed  no 
adultery  was  known  or  suspected.  Barker  v. 
Barker,  2  Add.  Eccl.  285. 

Where  the  innocent  party  denies  that  the 
articles  are  capable  of  such  interpretation,  and 
complains  promptly  of  the  offense,  an  intent 
to  connive  will  not  be  inferred  from  the  arti- 
cles. Sullivan  Sullivan,  2  Add.  Eccl. 
2gg. 

A  wife,  knowing  that  her  husband  was  liv- 
ing in  adultery  with  another  woman,  and  hav- 
ing threatened  a  suit  for  divorce,  agreed  to 
waive  her  right  to  bring  suit  on  condition 
that  her  husband  enter  into  an  agreement  to 
support.  It  was  not  provided  in  the  agree- 
ment that  the  husband  must  cease  his  adulter- 
ous connection,  and'  it  was  held  that  her 
connivance  and  consent  would  be  inferred. 
Ross  V.  Ross,  L.  R.  I  P.  c"t:  I).  734. 

6.  Presumption  in  Favor  of  Innocence.  —  Croft 
V.  Crofl,  3  Hag.  I'.ccl.  310;  Rix  Rix.  3  Hag. 
Eccl.  74. 

In  Rogers  v.  Rogers,  5  Hag.  Eccl.  57,  Sir 
John  Nicliol  said:  "  If  the  facts  are  equivo- 
cal, the  presumption  is  in  favor  of  the  absence 
of  intention.  It  cannot  be  readily  presumed 
that  any  husband  would  act  so  contrary  to  the 
general  feelings  of  mankind  as  to  be  a  consen- 
tient party  to  his  own  dishonor,  the  effect  of 
which  would  be  lo  leave  him  legally  bound 
for  life  to  a  corrupt  and  adulterous  wife." 
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p;itible  with  innocence.'  Proof  of  general  connivance  will  be  sufficient  without 
proving  connivance  of  special  acts  at  certain  times  and  places.*  Connivance 
will  not  be  so  readily  inferred  from  the  conduct  of  the  wife,  as  her  dependency 
and  forgiving  disposition  may  explain  her  actions.*  Connivance  is  usually 
inferred  from  conduct  of  the  plaintiff  showing  consent  or  indifference  to  the 
improper  conduct  of  the  other  when  the  adultery  complained  of  could  have 
been  prevented.*  But  in  such  case  the  plaintiff's  intent  must  be  clearly 
proved.-'^ 

4,  Collusion  —  Definition.  —  Collusion  is  a  conspiracy  of  the  husband  and  wife 
to  obtain  a  divorce  by  suppression  of  the  facts  or  by  false  or  manufactured 
testimony.* 


1.  "If  the  facts  can  be  accounted  for  without 
the  supposition  of  this  intention,  the  courts 
will  incline  to  this  construction."  Gipps  i'. 
Gipps,  II  H.  L.  Cas.  i. 

2.  Rogers  v.  Rogers,  3  Hag.  Eccl.  57;  Caton 
Caton,  13  Jur.  431;  Moorsom  v.  Moorsom, 

3  Hag.  Eccl.  S7. 

3.  Kirkwall  v.  Kirkwall,  2  Hag.  Con.  277; 
Cochran  v.  Cochran,  35  Iowa  477;  Mack  v. 
Handy,  39  La.  Ann.  491;  Ruding  v.  Ruding, 
I  Hag.  Eccl.  740,  note;  Angle  v.  Angle,  12 
Jur.  525,  Turton  v.  Turton,  3  Hag.  Eccl.  338. 

4.  In  Gilpin  v.  Gilpin,  3  Hag.  Eccl.  150,  the 
wife  denied  the  adultery  and  alleged  as  con- 
nivance that  the  husband  had  introduced 
the  paramour  and  frequently  invited  him  to 
the  house,  and  encouraged  the  intimacy  which 
followed.  In  holding  these  allegations  good  the 
c(jurt  said;  "  The  plea  is  such  as  is  often 
admitted,  of  negligence  and  encouragement  on 
the  part  of  the  husband.  Connivance  is  the 
word  used.  It  has  been  urged  that  it  must  be 
such  as  to  show  knovvledge  of  or  privity  to 
the  actual  commission  of  adultery,  but  that  is 
not  so.  If  there  has  been  such  extreme  negli- 
gence to  the  conduct  of  his  wife,  such  an 
encouragement  of  acquaintance  and  familiar 
intimacy  as  was  likely  to  lead  to  the  conse- 
quence that  ensued  — an  adulterous  inter- 
course—  it  would  subject  him  deservedly  to  a 
refusal  of  the  sentence  he  prayed." 

Where  the  husband  suspects  that  an  im- 
proper intimacy  e.xists  and  makes  no  effort  to 
prevent  the  commission  of  adultery  his  con- 
nivance will  be  presumed.  Herrick  v.  Her- 
rick,  31  Mich.  298;  Morrison  v.  Morrison,  136 
Mass.  310;  Bourgeois  v.  Chauvin,  39  La.  Ann. 
216;  Michelson  v.  Michelson,  3  Hag.  Eccl. 
147;  Gilpin  V.  Gilpin,  3  Hag.  Eccl.  150. 

In  such  case,  however,  the  guilty  intention 
of  the  husband  must  be  proved.  Moorsom  v. 
Moorsom,  3  Hag.  Eccl.  87. 

Passive  Connivance.  —  "If  a  husband  sees 
what  a  reasonable  man 'could  not  see  without 
alarm,  or  if  he  knows  that  his  wife  has  been 
guilty  of  antenuptial  incontinence,  or  if  he  has 
himself  seduced  her  before  marriage,  whereby 
he  is  put  upon  his  guard  respecting  her  weak- 
ness, he  is  called  upon  to  exercise  a  peculiar 
vigilance  and  care  over  her,  and  if  he  sees 
what  a  reasonable  man  could  not  permit,  and 
makes  no  effort  to  avert  the  danger,  he  must 
be  supposed  to  see  and  mean  the  result." 
Hedden  v.  Hedden,  21  N.  J.  Eq.  74.  And  see 
Cane  v.  Cane,  39  N.  J.  Eq.  148;  Dillon  v. 
Dillon,  3  Curt.  Eccl.  96.  See  also  Stickle  v. 
•Scickle,  48  N.  J.  Eq.  336. 

Active   Connivance.  —  While   connivance  is 


generally  inferred  from  passive  consent,  there 
are  reported  cases  where  the  husband  was 
guilty  of  bartering  his  marital  rights  to  an- 
other.   See  Masten  v.  Masten,  15  N..H.  159. 

The  active  consent  or  connivance  may  be 
inferred  from  the  terms  of  articles  of  separa- 
tion entered  into  by  the  parties.  Gipps  v. 
Gipps,  II  H.  L.  Cas.  i;  Thomas  v.  Thomas,  2 
Sw.  &  Tr.  113. 

5.  Rix  V.  Rix,  3  Hag.  Eccl.  74;  Crewe  v. 
Crewe,  3  Hc.g.  Eccl.  123;  Moorsom  v.  Moor- 
som, 3  Hag.  Eccl.  87. 

Mere  imprudence  and  error  of  judgment  are 
not  connivance.  In  determining  whether  the 
husband's  behavior  has  barred  him  from  relief 
on  proof  of  his  wife's  adultery,  the  honesty  of 
his  intentions,  not  the  wisdom  of  his  con- 
duct, is  to  be  considered.  Hoar  v.  Hoar,  3 
Hag.  Eccl.  137;  Burgess  v.  Burgess,  2  Hag. 
Con.  223;  Ross  V.  Ross,  L.  R.  i  P.  &  D.  734; 
Glennie  v.  Glennie,  32  L.  J.  N.  S.  Mat.  Cas.  17. 

"  Where  there  is  no  corrupt  intention 
proved  on  the  part  of  the  husband  he  is  not 
debarred  from  the  remedy."  Phillips  v.  Phil- 
lips, 10  Jur.  829,  on  appeal  from  Phillips  v. 
Phillips,  I  Rob.  Eccl.  144. 

In  Robbins  v.  Robbins,  140  Mass.  528,  54 
Am.  Rep.  488,  the  court,  in  discussing  the 
English  authorities,  said:  "  It  is  not  easy  to 
reconcile  all  the  decisions  of  the  ecclesiastical 
courts  upon  connivance;  the  law  and  facts  are 
not  always  separated;  and  those  courts  have 
considered  questions  of  morals  somewhat 
more  freely  than  we,  under  our  statutes,  feel 
at  liberty  to  do.  Many  of  the  cases  are  col- 
lected in  Phillips  v.  Phillips,  I  Rob.  Eccl.  144, 
3  Notes  Cas.  444,  4  Notes  Cas.  523,  5  Notes 
Cas.  435,  and  it  is  there  held  that  a  corrupt  in- 
tention is  necessary  to  constitute  connivance. 
The  reasonable  foundation  of  the  rule,  that 
connivance  prevents  the  libellant  from  main- 
taining his  libel  for  adultery,  is  that  he  has 
consented  to  the  adultery,  although  it  may  be 
by  a  consent  unexpressed  and  unknown  to  the 
libelee.  This  consent  must  necessarily  often 
be  inferred  from  circumstances,  but  the  fact 
must  be  found  that  the  libellant  either  desired 
and  intended,  or  at  least  was  willing,  that  the 
libelee  should  commit  adultery,  before  the 
libellant  can  be  said  to  have  connived  at  it." 

6.  "  Collusion,  as  applied  to  the  subject,  is 
an  agreement  between  the  parties  for  one  to 
commit  or  appear  to  commit  an  act  of  adul- 
tery, in  order  that  the  other  may  obtain  a 
remedy  at  law  as  for  a  real  injury.  Real  in- 
jury there  is  none,  where  there  is  a  common 
agreement  between  the  parties  to  effect  their 
object  by  fraud  in  a  court  of  justice.    If  such 

832  Volume  IX. 


Special  Defenses  to  Divorce  Suit. 


DIVORCE. 


CoUasion. 


Conspiracy  of  the  Parties  to  Obtain  a  Divorce.  —  The  essential  fact  in  the  proof  of 
collusion  is  the  conspiracy  of  the  parties,  as  it  must  appear  that  they  have  made 
an  agreement  and  are  acting  in  concert.* 

Bars  a  Meritorious  Cause  for  Divorce.  —  Where  collusion  is  disclosed  the  court  will 
not  proceed  to  examine  the  evidence  to  see  whether  there  was  in  fact  a  m.eri- 
torious  cause  for  divorce,  for  it  would  be  unsafe  to  act  upon  further  evidence.* 
The  case  will  not  be  dismissed,  however,  where  one  party  discloses  all  the  facts 
to  the  court  and  contests  the  case  in  good  faith.* 

Suppression  of  Insufficient  Facts.  —  It  is,  therefore,  immaterial  that  the  facts  sup- 
pressed were  insufficient  to  have  changed  the  result.* 


conduct  were  permissible,  it  would  authorize 
parties  to  violate  their  marriage  vows,  and 
would  encourage  profligate  and  dissolute  man- 
ners. The  law  therefore  requires  that  there 
should  be  no  co-operation  for  such  a  purpose, 
and  does  not  grant  a  remedy  where  the  adul- 
tery was  committed  with  any  such  view." 
Lord  Stowell,  in  Crewe  v.  Crewe,  3  Hag.  Eccl. 
123. 

"  Collusion  is  a  conspiracy  of  the  husband 
and  wife  to  obtain  a  decree  of  divorce  by  false 
or  manufactured  testimony."  Nelson  on  Div. 
and  Sep.,  §  500. 

1.  Gray  -'.  Gray,  2  Svv.  &  Tr.  554. 

Agreement  to  Procure  Separation.  —  An  agree- 
ment between  husband  and  wife  to  make 
application  for  a  legal  separation,  founded  on 
a  mutual  relinquishment  by  each  of  all  prop- 
erty rights  acquired  by  marriage,  and  "  that 
either  party  may  apply  for  a  legal  separation 
and  the  other  party  will  not  contest  the 
same,"  constitutes  such  collusion  as  will  bar 
an  action  by  either  party.  Gentry  v.  Gentry, 
67  Mo.  App.  550. 

An  agreement  entered  into  between  husband 
and  wife  with  a  view  of  facilitating  the  disso- 
lution of  their  marriage  contract  is  void,  but 
an  agreement  founded  upon  an  actual  separa- 
tion, entered  into  without  any  collusive  in- 
tent, and  as  merely  incidental  to  a  decree  of 
divorce  obtained  without  collusion,  is  not  per  se 
void,  nor  are  natural  and  incidental  provi- 
sions therein  for  the  wife's  maintenance,  the 
division  of  property,  or  the  custody  of  chil- 
dren. State  T.  Giroux,  19  Mont.  149.  See 
also  Stebbins  v.  Morris,  19  Mont.  115. 

2.  In  Thompson  v.  Thompson,  70  Mich.  62, 
it  appeared  that  the  complainant  had  agreed 
to  pay  his  wife  five  hundred  dollars  in  lieu  of 
all  her  claims  against  him  in  case  she  would 
let  him  obtain  a  divorce.  Accordingly  she 
put  in  no  appearance.  The  court  declined  to 
grant  a  decree  under  such  circumstances.  It 
was  contendefl  that  the  collusion  contemplated 
by  the  statute  was  only  collusion  to  obtain  a 
decree  on  false  evidence,  and  where  no  cause 
for  divorce  existed.  But  the  court  rejected 
this  interpretation.  "  We  do  not  feel  called 
upon  to  decide  whether  the  complainant  had 
a  legal  cause  for  divorce  under  the  testimony. 
The  agreement  made  was  in  contravention  of 
the  statute.  It  is  immaterial  whether  com- 
plainant had  cause  for  divorce  or  not.  The 
statute  is  based  upon  public  policy,  which  for- 
bids the  annulment  of  the  marriage  contract 
by  the  agreement  of  the  parlies.  Such  an 
agreement  is  collusive  and  a  fraud  upon  the 
court,  which  requires  a  positive  averment  that 
the  bill  of  complaint  is  not  exhibited  in  conse- 
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quence  of  any  collusion,  agreement,  or  under- 
standing whatever  between  the  parties." 

3.  Confession  at  Trial  and  Disclosore  of  All  the 
Facts.  —  In  England  a  suppression  of  material 
facts  is  collusion  although  such  facts,  if  re- 
vealed, would  not  be  such,  in  the  absence  of  col- 
lusion, as  to  bar  a  divorce,  and  in  such  case  a 
confession  at  the  trial  of  the  collusion  and  dis- 
closure of  all  the  facts  will  not  relieve  the  parties 
of  their  misconduct.  "  I  was  pressed,"  said  the 
court,  "  to  say  that  the  disclosure  of  the 
agreement  at  the  trial   negatived  collusion. 

1  cannot  follow  that  suggestion,  because  con- 
fession is  not  a  defense;  but  I  think  that  the 
conduct  of  the  petitioner  in  making  this 
disclosure  entitles  him  to  a  favorable  con- ' 
sideration  as  to  costs."  Churchward  v. 
Churchward,  11  Reports  626. 

In  Loveren  v.  Loveren,  106  Cal.  509,  the  par- 
ties agreed  to  divide  their  property  and  that 
the  defendant  should  withdraw  a  recrimination 
of  adultery  and  destroy  all  his  evidence,  such 
as  letters  and  photographs.  But  before  this 
agreement  was  executed  it  was  disclosed  at 
the  trial,  and  the  court  granted  a  decree.  It 
was  contended  that  the  decree  was  improperly 
granted.  "  But,"  it  was  said,  "  the  court  was 
not  imposed  upon.  While  the  pretended 
agreement  was  yet  wholly  executory,  and  be- 
fore any  further  proceeding  was  taken  in  the 
case,  the  respondent  repudiated  it  and  dis- 
closed all  the  facts  to  the  court.  The  court 
was  thus  put  upon  its  guard,  and  the  intended 
fraud  was  frustrated.  Appellant  introduced 
the  letters  and  photographs  referred  to  in  the 
stipulation;  the  pleadings  were  not  withdrawn 
or  changed,  and  all  the  issues  were  vigorously 
contested  under  the  watchful  eyes  of  the 
judge,  who  had  been  informed  of  all  the  facts 
touching  the  void  stipulation." 

4.  Suppression  of  Facts  Not  Sufficient  to  Prove 
Collusion. —  In  .Mcxandre  v.  Alexandre,  L.  R. 

2  P.  iS:  I).  164,  it  was  held  that  a  decree  would 
not  be  refused  because  the  parties  suppressed 
the  fact  that  the  wife  had  been  guilty  of  adul- 
tery on  a  prior  occasion,  but  the  husband  had 
condoned  that  offense  and  cohabited  with  her 
for  several  years  when  she  committed  the 
adultery  alleged  in  his  petition.  It  was  held 
that  the  court  was  not  justified  in  refusing  a 
divorce  on  mere  proof  that  some  material  facts 
had  been  kept  back,  "  if  it  appears  upon  all  the 
facts  being  known  that  he  is  in  all  other  respects 
entitled  to  it.  The  suppression  of  a  material 
fact  is  a  sufficient  reason  to  justify  a  third  per- 
son, or  the  queen's  proctor,  in  intervening; 
but  when  the  material  fact,  whatever  it  may  be, 
is  brought  to  light  and  placed  before  the  court, 
there  is  nothing  in  the  7th  section  which  would 
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Coiitraot  Facilitating  Divorce.  —  Where  collusion  appears  or  is  disclosed  in  the 
evidence,  the  court  will  refuse  all  relief  and  will  not  enforce  any  contract  of 
the  husband  and  wife  for  the  purpose  of  facilitating  a  divorce.* 

Evi(f,tnoe.  —  Collusion  will  be  presumed  where  it  is  disclosed  that  the  parties 
have  conspired  to  commit  or  appear  to  have  committed  adultery,  under  such 
circumstances  as  to  furnish  evidence  of  such  offense,*  or  conspired  to  suppress 


:iuthort«e  the  court  to  withhold  a  decree  if, 
upon  the  whole,  supposing  the  fact  had  been 
luou^'hi  to  light  in  the  first  instance,  the  peti- 
tioner would  have  been  entitled  to  it." 

But  ia  Butler  v.  Butler,  15  Prob.  Div.  66, 
the  abo  ;e  case  was  overruled,  and  it  was  held 
that  ;)  collusive  agreement  to  suppress  evi- 
dence 'icnding  to  support  a  plea  in  recrimina- 
tion that  the  plaintiff  had  committed  adultery 
ivoul^i  bar  a  decree  of  divorce,  although  the 
suppressed  evidence,  when  all  disclosed,  was 
3ucli  that  the  jury  disagreed  as  to  such  adul- 
tery. The  English  Divorce  Act,  §  7,  provided 
that  the  court  may  refuse  to  make  a  decree 
nisi  an  absolute  decree  where  the  decree  nisi 
has  been  "  obtained  by  collusion  or  by  reason 
of  material  facts  not  brought  before  the 
court."  Said  one  of  the  judges:  "  In  my 
opinion,  an  agreement  between  the  parties  to 
a  divorce  suit,  to  withhold  from  the  court  per- 
tinent and  material  facts,  which  might  have 
been  adduced  on  the  trial  in  evidence  in  sup- 
port of  a  countercharge  against  the  respond- 
ent or  co-respondent,  amounts  to  collusion, 
even  though  the  suppressed  facts  might  not 
have  been  sufficient  to  have  established  the 
countercharge." 

In  Rogers  v.  Rogers,  6  Reports  650,  the 
court  refused  to  make  a  decree  nisi  absolute, 
it  appearing  that  the  parties  had  suppressed 
the  fact  that  the  parties  had  cohabited  since 
the  decree  nisi,  although  it  also  appeared  that 
since  the  cohabitation  the  defendant  had  been 
living  in  adultery  and  therefore  the  plaintiff 
might  have  been  entitled  to  the  decree  but  for 
such  collusion. 

1.  Contract  Facilitating  Divorce.  —  Beard  v. 
Beard,  65  Cal.  354;  Loveren  v.  Loveren,  106 
Cal.  509;  Stilson  v.  Stilson,  46  Conn.  15; 
Hamilton  v.  Hamilton,  89  111.  349;  Stokes  v. 
Anderson,  118  Ind.  533;  Button  v.  Dutton,  30 
Ind.  452;  Muckenburg  v.  Holler,  29  Ind.  139, 
92  Am.  Dec.  345;  Moon  v.  Baum,  58  Ind.  194; 
Comstock  V.  Adams,  23  Kan.  513,  33  Am.  Rep. 
191 ;  Thompson  v.  Thompson,  70  Mich.  62; 
Speck  V.  Dausman,  7  Mo.  App.  165;  Weeks  v. 
Hili,  38  N.  H.  199;  Stoutenburg  v.  Lybrand, 
13  Ohio  St.  228;  Phillips  v.  Thorp,  10  Oregon 
494;  Kilburn  v.  Field,  78  Pa.  St.  194. 

"  It  may  be  that  if  an  action  for  divorce  is 
pending,  or  if,  in  anticipation  of  such  an 
action,  the  parties  meet  and  agree  upon  the 
amount  of  alimony  to  be  allowed  to  the  wife 
in  case  a  divorce  is  granted,  and  the  arrange- 
ment is  just  and  equitable,  and  confined 
strictly  to  the  matter  of  alimony,  it  will  be 
sustained.  But  if  the  agreement  is  broader 
in  its  terms,  and  its  tendency  is  to  interest  the 
husband  in  procuring  a  divorce  or  in  foregoing 
resistance  to  an  effort  by  the  wife  to  that  end. 
then  it  is  contrary  to  public  policy  and  is 
void."  Stokes  v.,  Anderson,  118  Ind.  552, 
Everhart  v.  Puckelt,  73  Ind.  409;  Muck- 
enburg V.  Holler,  29  Ind.  139,  92  Am.  Dec. 


345;  Viser  v.  Bertrand,  14  Ark.  267;  Adams  v. 
Adams,  25  Minn.  72;  Sayles  v.  Sayles,  21  N. 
H.  312,  53  Am.  Dec.  208. 

A  wife  agreed  to  procure  a  divorce  and  re- 
lease her  right  of  dower  for  the  sum  of  five 
thousand  dollars,  of  which  four  thousand  dol- 
lars was  to  be  secured  by  four  promissory 
notes  of  one  thousand  dollars  each.  It  was 
also  agreed  that  said  notes  were  "to  be  deliv- 
ered to  her  when  she  shall  have  obtained  a 
decree  of  divorce"  within  a  time  fixed,  pro- 
vided the  husband  put  in  no  answer  or  appear- 
ance. A  divorce  was  granted,  as  the  husband 
did  not  appear.  In  an  action  on  the  notes,  it 
was  held  that  the  agreement  was  against  pub- 
lic policy,  and  the  notes  were  void.  Adams 
V.  Adams,  25  Minn.  72. 

Compromise  During  Trial.  —  After  the  plain- 
tiff had  introduced  all  his  evidence  and  rested 
his  case,  the  court  suggested  to  counsel  that 
the  parties  should  enter  into  a  compromise. 
Accordingly  It  was  agreed  that  opposition  to 
the  divorce  suit  should  be  withdrawn  and  that 
the  property  should  be  conveyed  to  a  guardian 
to  be  selected  by  the  parties,  and  that  such 
guardian  should  have  the  custody  of  the  chil- 
dren. Subsequently  the  court  granted  a  di- 
vorce. When  the  conveyance  was  attacked  in 
a  subsequent  suit  it  was  held  that  it  was  valid, 
as  the  presumption  was  that  a  divorce  would 
have  been  rendered  if  no  compromise  had 
been  effected.  McCarthy  McCarthy,  36 
Conn.  177. 

Contract  to  Dismiss  Suit.  —  Agreements  to 
dismiss  suit  and  resume  cohabitation  for  a  con- 
sideration are  not  against  public  policv,  and 
will  be  enforced  by  the  courts.  Hart  v.  Hart, 
18  Ch.  Div.  670;  Stanes  v.  Stanes,  3  Prob. 
Div.  42;  Wilson  v.  Wilson,  i  H.  L.  Cas.  538; 
Besant  v.  Wood,  12  Ch.  Div.  605;  Phillips?'. 
Meyers,  82  111.  67,  25  Am.  Rep.  295;  Barbour 
w.  Barbour,  49  N.J.  Eq.  429;  Adams  z'.  Adams, 
91  N.  Y.  381,  43  Am.  Rep.  675;  Bolen  v. 
Bolen,  44  Hun  (N.  Y.)  362;  Reamey  v.  Bayley, 
(Pa.  1887)  ri  Atl.  Rep.  438. 

2.  When  Collusion  Presumed.  —  A  w^ife  desired 
a  divorce  from  her  husband  so  that  she  might 
marry  another  man.  The  husband  agreed  to 
commit  adultery  by  going  into  a  room  with  a 
prostitute.  In  pursuance  of  this  plan  he  pro- 
cured witnesses  who  accompanied  him  to  a 
house  of  ill  fame,  and  who  testified  that  he 
occupied  a  room  with  one  of  the  inmates. 
The  husband  denied  that  any  intercourse  took 
place.  Subsequently  the  wife,  after  hearing 
what  had  occurred,  cohabited  with  him  and 
they  voluntarily  separated  and  divided  their 
household  goods.  It  was  held  that  collusion 
would  be  inferred  from  these  circumstances. 
Huntley  v.  Huntley,  73  Hun  (N.  Y.)  261. 

Both  parties  desiring  a  divorce,  it  appeared 
that  after  some   negotiations   the  husband 
agreed  to  commit  adultery  at  a  certain  time 
and  place,  and  notified  the  wife  of  his  inten- 
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a  part  of  the  facts  from  the  court,*  or  agreed  to  allow  the  case  to  go  by  default 
without  an  appearance  or  answer  by  the  defendant,*  or  agreed  that  the  inno- 
cent party  would  procure  a  divorce  for  the  guilty  party,  the  latter  to  pay  the 
former  a  sum  of  money  when  the  decree  is  obtained,*  or  agreed  not  to  move 
for  a  new  trial,  or  not  to  disturb  a  decree  already  obtained.* 

The  Evidence  of  Connivance  Must  Be  Clear  and  convince  the  court  that  both  parties 
are  in  conspiracy  to  obtain  divorce.'*  Mere  suspicious  circumstances,  such  as 
the  entry  of  a  voluntary  appearance  by  the  defendant,®  the  withdrawal  of  an 


tion  in  order  that  witnesses  might  be  present. 
After  the  time  agreed  upon  he  wrote  the  wife 
that  he  had  performed  his  part  of  the  agree- 
ment. It  was  held  that  a  divorce  would  be 
denied  on  the  ground  of  collusion.  Todd  v. 
Todd,  L.  R.  I  P.  &  D.  121. 

1.  Butler  V.  Butler,  15  Prob.  Div.  13,  66, 
overru/ing  A\exa.n(ire  v.  Alexandre,  L.  R.  2  P. 
&  D.  164;  Hunt  V.  Hunt,  47  L.  J.  N.  S.  Mat. 
Cas.  22;  Powell  v.  Powell,  80  Ala.  595; 
Churchward  v.  Churchward,  11  Reports  626. 
See  contra,  Loveren  v.  Loveren,  106  Cal.  509. 

A  wife  agreed  that  in  consideration  of  the 
payment  of  temporary  alimony  and  a  cancel- 
lation of  the  judgment  for  damages  against 
the  paramour  she  would  suppress  evidence 
tending  to  prove  the  husband's  connivance  to 
her  adultery.  All  the  circumstances  having 
been  disclosed  to  the  court,  it  appeared  that 
the  evidence  of  connivance  or  conduct  con- 
ducing to  adultery  was  sufficient  to  bar  the 
divorce.  It  was  held  that  the  suit  would  be 
dismissed  for  the  suppression  of  such  evi- 
dence.   Barnes  v.  Barnes,  L.  R.  i  P.  &  D.  505. 

Collusion  will  not  be  inferred  from  the  fact 
that  the  parties  stipulate  to  withdraw  a  charge 
of  adultery  and  rely  upon  other  causes,  if  it 
appears  that  the  merits  of  the  case  have  been 
vigorously  contested.  Holcomb  v.  Holcomb, 
IOC  Mich.  421. 

2.  Thompson  v.  Thompson,  70  Mich.  62. 
See  also  Gentry  v.  Gentry,  67  Mo.  App.  550. 

In  Barnes  v.  Barnes,  L.  R.  i  P.  &  D.  505,  it 
appeared  that  the  wife  agreed  not  to  appear, 
and  it  was  insisted  that  the  husband,  being  a 
poor  man,  only  sought  to  save  the  unneces- 
sary expense  of  meeting  a  defense  which  was 
not  sufficient  to  bar  his  right  to  a  decree,  and 
that  his  object  was  not  to  mislead  the  court. 
But-  the  court  replied  that  the  agreement 
"amounted  in  substance  to  this:  that  the  peti- 
tioner said  to  the  respondent,  '  If  you  don't 
oppose  I  shall  get  a  divorce  cheaper  than  if 
you  do;  therefore  keep  quiet  and  1  will  give 
you  some  money  when  the  decree  is  obtained, 
and  I  will  do  no  harm  to  the  co-respondent.' 
If  that  is  not  collusion  I  do  not  know  what 
is." 

Merely  allowing  a  case  to  go  by  default  and 
with  the  desire  that  a  divorce  be  granted  is 
not  collusion  unless  there  is  an  agreement  to 
suppress  the  true  facts.  See  discussion  in 
Churchward  v.  Churchward,  11  Reports  626. 

The  withdrawal  of  an  answer  and  allowing 
the  case  to  go  by  default  is  a  suspicious  cir- 
cumstance requiring  an  explanation.  Wolf  v. 
Wolf,  Wright  (Ohio)  243. 

3.  Loyd  7/.  Loyd,  i  Sw.  &  Tr.  567;  Chism's 
Case,  Macqueen's  R.  H.  L.  582;  Costill  v. 
Costill,  47  N.  J.  Eq.  346. 


In  Churchward  Churchward,  11  Reports 
626,  the  wife  desired  a  divorce  in  order  that 
she  might  marry  the  co-respondent,  and 
through  her  attorney  agreed  with  the  husband 
to  deposit  a  sum  of  money  with  certain  trus- 
tees, from  which  all  costs  of  suit  were  to  be 
paid,  in  case  the  husband  procured  a  decree  of 
absolute  divorce  within  fifteen  months  and 
waived  all  claims  for  damages  against  the  co- 
respondent. There  was  also  an  agreement 
that  the  wife  and  co-respondent  would  not  de- 
fend. It  appeared  that  the  wife  was  guilty  of 
adultery  but  there  were  circumstances  creating 
a  suspicion  that  the  husband  was  not  free 
from  conduct  conducing  to  her  adultery.  The 
court  held  that  there  was  collusion,  as  there 
was  an  agreement  to  institute  the  suit  and 
withhold  lefense,  and  that  there  may  be  col- 
lusion although  no  facts  have  been  falsely 
dealt  with  or  withheld.  The  petitioner,  how- 
ever, might  file  a  new  petition  without  such 
collusive  agreement. 

A  husband  and  wife  agreed  that  she  should 
obtain  a  divoice.  Her  attorney  advised  her 
that  she  was  not  entitled  to  a  divorce,  but  her 
husband  was.  The  husband  then  came  to  the 
attorney  and  employed  him  to  obtain  the  di- 
vorce. The  summons  was  served  upon  the 
wife  in  the  attorney's  office,  and  she  immedi- 
ately executed  a  written  authority  for  appear- 
ance and  immediate  default  by  consent.  It 
was  held  that  the  trial  court  was  justified  in 
finding  that  there  was  a  conspiracy  between 
the  parties  to  procure  a  divorce.  Belz  v.  Belz, 
33  111.  App.  105. 

4.  Blank  v.  Nohl,  112  Mo.  159;  Comstock  v. 
Adams,  23  Kan.  513,  33  Am.  Rep.  191. 

Decree  Obtained  by  Collusion  —  When  Vacated. 
—  A  decree  obtained  by  collusion  will  b(.'|va- 
cated  by  the  court  unless  the  moving  [larty  is 
estopped  by  his  own  misconduct  or  acquies- 
cence. Daniels  v.  Benedict,  50  Fed.  Rep.  347; 
Hubbard  7'.  Hubbard,  19  Colo.  13;  Orih  v. 
Orth,  69  Mich.  158;  Simons  v.  Simons,  47 
Mich.  253;  Olmstead  Olmsiead,  41  Minn. 
297;  /«  re  Ellis,  55  Minn.  401,  43  Am.  St. 
Rep.  514;  Nichols  v.  Nichols,  25  N.  J.  Eq. 
60;  Matter  of  Morrison,  52  II un  (N.  Y.)  102; 
Singer  t.  Singer,  41  Barl).  (N.  V.)  139. 

5.  Evidence  of  Connivance  Must  Be  Clear.  — 
Hopkins  7>.  Hopkins,  39  Wis.  167;  Reed  v. 
Reed,  86  Mich.  600;  Costill  z:  Costill,  47  N.  J. 
Eq.  346;  Parker  ?a  Parker,  28  111.  App.  22;  E. 
R,  T.  ]■:.  C.  H..  2S  Barb.  (N.  Y.)  299. 

A  Mere  Willingness  on  Both  Sides  that  a  Di- 
vorce Be  Granted  is  not  connivance.  Drayton 
7'.  Drayton,  (N.  J.  1896)  38  Atl.  Rep.  25. 

6.  Costill  7'.  Costill,  47  N.  J.  Eq.  346;  Renz 
7J.  Renz,  22  W.  N.  C.  (Pa.)  226;  Belz  v.  Belz, 
33  111.  App.  107. 
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answer,*  or  the  secrecy  and  haste  of  the  proceedings,*  or  the  failure  to  contest 
the  case,'  will  not  justify  a  dismissial  for  collusion,  but  may  be  taken  together 
to  warrant  the  court  in  finding  collusion."*  If  the  evidence  of  collusion  is 
merely  sufficient  to  arouse  suspicion,  the  court  may  dismiss  the  case  without 
prejudice  unless  the  plaintiff  elects  to  have  the  case  continued.'  In  case  the 
petition  is  dismissed  for  collusion,  the  plaintiff  may  commence  another  action 
if  in  good  faith  and  not  in  pursuance  of  a  conspiracy.® 

5.  Delay  —  Statute  of  Limitations  —  Mere  Delay  insuflacient.  —  In  the  ecclesiastical 
courts  mere  delay  for  however  great  a  time  was  not  an  absolute  bar  to  suits 
for  divorce.''  Although  the  libel  disclosed  that  the  cause  for  divorce  was  com- 
mitted many  years  before  the  suit  was  commenced,  it  was  not  subject  to 
demurrer  but  was  admitted  to  proofs  and  the  plaintiff  was  permitted  to  explain 
his  delay.**  And  such  is  the  law  in  our  states  unless  there  are  statutory  pro- 
visions to  the  contrary.*    The  law  in  England  in  this  respect  is  not  modified 


1.  Wolf  V.  Wolf,  Wright  (Ohio)  244;  Leavitt 
V.  Leavitt,  13  Mich.  452;  Holcomb  v.  Holcomb, 
loo  Mich.  421. 

2.  Costill  V.  Costill,  47  N.  J.  Eq.  346;  E.  B. 
V.  E.  C.  B.,  28  Barb.  (N.  Y.)  299. 

3.  Smith  V.  Smith,  Wright  (Ohio)  643. 

4.  Belz  V.  Belz,  33  III.  App.  107;  Costill  v. 
Costill,  47  N.  J.  Eq.  346. 

Agreement  for  Division  of  Property  —  With- 
drawal of  Answer.  —  A  written  agreement  be- 
tween husband  and  wife  in  relation  to  a 
division  of  property,  in  case  a  divorce  is 
granted,  is  not  sufficient  to  establish  collusion, 
even  when  taken  with  the  additional  fact  that 
the  husband,  when  sued  by  his  wife  for  a 
separation,  endeavored  to  withdraw  his  an- 
swer. Mere  willingness  to  have  a  divorce 
granted  is  not  collusion  which  must  relate  to 
the  causes  assigned  for  divorce.  Erwin  v. 
Ervvin,  (Tex.  Civ.  App.  1S97;  m  S.  W.  Rep.  53. 

5.  In  Wolf  V.  Wolf,  Wright  (Ohio)  243,  the 
defendant  with  drew  her  answer  and  the  court, 
on  hearing  the  evidence,  held  that  the  evidence 
aroused  suspicion,  as  there  was  something 
withheld  by  collusion  or  otherwise.  It  was 
ordered  that  the  case  be  dismissed  or  con- 
tinued. The  case  was  continued  and  on  a  re- 
hearing a  divorce  was  granted. 

6.  In  Churchward  v.  Churchward,  11  Re- 
ports 626,  ihe  court  said:  "  1  was  much 
pressed  by  counsel  with  the  hardship  on  the 
petitionerof  dismissing  his  petition  and  render- 
ing the  agreement  of  no  effect.  But  I  cannot 
assent  to  this  view.  As  regards  freedom  from 
an  adulterous  wife,  if  the  petitioner  desires 
that,  for  its  own  sake,  I  see  nothing  to  prevent 
his  filing  a  petition  without  agreement  with 
her." 

In  Butler  v.  Butler,  15  Prob.  Div.  66,  the 
husband's  suit  was  dismissed  for  collusion, 
and  in  Butler  v.  Butler,  i  Reports  521,  it  was 
held  that  such  former  decree  did  not  operate 
as  an  estoppel  to  a  second  suit  for  divorce  for 
the  same  cause. 

7.  Mere  Delay.  —  In  Ferrers  v.  Ferrers,  i 
Hag.  Con.  130,  it  was  contended  that  divorce 
should  not  be  granted  for  adultery  where  the 
libel  was  filed  eight  years  after  the  offense 
was  discovered,  as  the  plaintiff  was  barred  by 
acquiescence  which  would  amount  to  condona- 
tion, and  that  she  was  barred  by  length  of 
time.  The  court  said  that  "  No  case  has  been 
cited  to  show  that  lapse  of  time  alone  is  a 
sufficient  bar.    It  is  impossible  for  mc  to  say 


that  this  suit  might  have  been  brought  before, 
consistently  with  prudence;  and  I  will  not  lay 
it  down  as  a  rule  that  a  woman,  not  bringing 
her  complaint  im.mediately  on  the  discovery, 
shall  be  afterwards  barred  from  laying  her 
case  before  the  court."  The  following  cases 
are  reports  in  the  notes.  In  Mule  v.  Mule, 
(1710),  the  objection  that  evidence  of  acts  of 
adultery,  committed  more  than  six  years  be- 
fore, could  not  be  received,  was  overruled. 
In  Dodwell  v.  Dodwell,  (1789),  it  was  objected 
that  acts  of  adultery  could  not  be  given  in  evi- 
dence to  obtain  a  divorce  after  five  years.  It 
was  held  that  the  rule  of  the  canon  law, 
adulter  accusai'i  non  potest  post  qiiinqtientiium, 
did  not  apply  to  suits  for  divorce.  "  The  ob- 
jection as  to  time  could  not  be  maintained,  as 
there  was  no  limitation  in  suits  of  this  na- 
ture." In  Mordaunt  v.  Mordaunt,  (1794)  the 
court  overruled  an  objection  to  a  delay  of 
twenty  years,  explained  by  the  absence  of  the 
husband,  saying  that  it  "  knew  of  no  lim.ita- 
tion  of  time;  there  was  none  imposed  by  stat- 
ute, or  by  any  rule  which  the  court  had  laid 
down  for  itself." 

8.  Ferrers  7'.  Ferrers,  i  Hag.  Con.  130,  and 
cases  cited  in  note  supra;  Cood  v.  Cood,  i 
Curt.  Eccl.  755;  D'Aguilar  v.  D'Aguilar,  i 
Hag.  Eccl.  773;  Angle  n.  Angle,  i  Rob.  Eccl. 
634;  Dysart  v.  Dysart,  I  Rob.  Eccl.  470. 

Explanation  Eequired. —  In  Mortimer  v.  Mor- 
timer, 2  Hag.  Con.  310,  the  adultery  alleged 
occurred  in  1807,  and  was  discovered  in  iSll, 
and  was  not  complained  of  until  1816,  when  it 
was  set  up  as  a  defense  to  the  wife's  suit  for 
restitution  of  conjugal  rights.  The  facts  were 
alleged  in  explanation  of  the  delay.  The 
court  observed;  "The  first  thing  which  the 
court  looks  to  when  a  charge  of  adultery  is 
preferred  is  the  date  of  the  charge  relatively 
to  the  date  of  the  criminal  fact  charged  and 
known  by  the  party.  Because  if  the  interval 
be  very  long  between  the  date  and  knowledge 
of  the  facts  and  the  exhibition  of  them  to  this 
court,  it  will  be  indisposed  to  relieve  a  party 
who  appears  to  have  slumbered  in  sufficient 
comfort  over  them ;  and  it  will  be  inclined  to 
infer  either  an  insincerity  in  the  complaint,  or 
an  acquiescence  in  the  injury,  whether  real  or 
supposed,  or  a  condonation  of  it.  It  therefore 
demands  a  full  and  satisfactory  explanation 
of  this  delay,  in  order  to  take  it  out  of  the 
reach  of  such  interpretations." 

9.  In  the  Absence  of  Any  Special  Statute  of 
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by  the  present  divorce  act.' 

Presumption  of  Connivance  or  Condonation.  —  The  presumption  arising  from  delay  that 
in  the  meantime  the  plaintiff  has  connived  at  the  offense  or  condoned  it  or  is 
acting  in  collusion  may  be  overcome  by  proof  negativing  such  intent.* 

Explanation  of  Delay.  —  It  may  be  sufficient  explanation  to  prove  that  the  delay 
was  caused  by  lack  of  funds, ^  or  lack  of  sufficient  evidence  to  prove  a  case,* 
or  the  absence  of  the  defendant  or  plaintiff,'  or  reliance  on  a  decree  of  divorce 


Limitations  applicable  to  divorce  the  ecclesias- 
tical law  in  regard  to  delay  is  followed  in  the 
United  States.  Tufts  v.  Tufts,  8  Utah  142; 
Mosely  v.  Mosely,  67  Ga.  92. 

"  Mere  lapse  of  lime  is  not  a  defense  to  a 
libel  for  divorce.  There  must  be  some  evi- 
dence to  show  knowledge  by  the  libellant  of 
the  breach  of  the  marriage  obligations  on 
which  the  libel  is  founded,  and  a  failure  or 
omission  for  an  unreasonable  period  of  time 
to  prosecute  an  action  of  divorce,  in  order  to 
defeat  the  right  of  a  party  to  a  decree  dissolv- 
ing the  marriage."  Clark  v.  Clark,  97  Mass. 
331- 

Where  there  is  no  statute  applicable  to  di- 
vorce suits  it  was  said:  "  Delay  of  itself, 
therefore,  constitutes  no  bar,  and  yet  it  is  a 
circumstance  always  open  to  observation,  and 
which  may,  and  in  may  cases  ought,  to  deter- 
mine the  court  against  granting  relief." 
Cummins  j'.  Cummins,  15  N.  J.  Eq.  138. 

1.  English  Divorce  Act,  as  to  Delay.  —  The 
rules  of  the  ecclesiastical  law  as  to  delay  are 
not  modified  by  the  act,  but  are  made  appli- 
cable to  suits  for  absolute  divorce.  Section  31 
provides  that  "  the  court  shall  not  be  bound 
to  pronounce  such  decree,  if  the  petitioner 
shall,  in  the  opinion  of  the  court,  have  been 
guilty  of  unreasonable  delay  in  presenting  or 
prosecuting  the  petition."  Beauclerk  ?/.  Beau- 
clerk,  (1891)  Prob.  189. 

Under  this  section  it  is  held  that  a  delay  of 
two  years  must  be  explained  or  the  petition 
will  be  dismissed.  Nicholson  v.  Nicholson, 
L.  R.  3  P.  &  D.  53. 

As  to  facts  which  will  excuse  delay,  consult 
Short  V.  Short,  L.  R.  3  P.  &  D.  193;  Newman  v. 
Newman,  L.  R.  2  P.  &  D.  57;  Mason  v. 
Mason,  7  Prob.  Div.  233,  8  Prob.  Div.  21; 
Hancock  v.  Hancock,  L.  R.  i  P.  &  D.  334; 
Wilson  V.  Wilson,  L.  R.  2  P.  &  D.  435:  Ratcliff 
V.  Ratcliff,  I  Sw.  &  Tr.  467;  Boulting  v.  Boult- 
ing,  3  Sw.  &  Tr.  329;  Pellcw  v.  Pellew,  i  Sw. 
&  Tr.  553;  Cooke  v.  Cooke,  3  Sw.  &  Tr.  126; 
Smallwood  7/.  Smallwood,  2  Sw.  &  Tr.  397; 
Tollemache  v.  Tollemache,  i  Sw.  &  Tr.  557; 
M.  V.  D.,  10  Prob.  Div.  75. 

Referring  to  the  above  section  it  was  said: 
"  Mere  lapse  of  time  is  not  of  itself  a  bar  to 
the  suit,  but  it  may  be  offered  as  a  circum- 
stance to  be  taken  into  cf)nsideration,  and, 
combined  with  others,  may  be  a  sufficient 
reason  for  dismissing  such  a  petition."  Cooke 
V.  Cooke,  3  Sw.  &  Tr.  138. 

2.  Presumption  of  Connivance  or  Condonation.  — 
Where  the  wife  delayed  six  years  before 
bringing  her  suit  for  separation  on  the 
ground  of  cruelty,  she  was  granted  a  divorce, 
it  appearing  that  before  suit  the  husband  had 
refused  her  access  to  the  children,  and  she  was 
unwilling  to  return  to  cohabit  with  him. 
Cooke  V.  Cooke,  3  Sw.  &  Tr.  126. 


W^here  the  wife  acted  on  the  advice  of 
friends  not  to  bring  suit,  a  delay  of  three  or 
four  years  will  be  explained.  M.  v.  D.,  10 
Prob.  Div.  75. 

Where  the  presumptions  are  properly  nega- 
tived, delay  is  no  bar  under  the  statutes  of 
California.  Thomson  v.  Thomson,  (Cal.  l8g8) 
53  Pac.  Rep.  403. 

A  delay  of  seventeen  years  in  filing  a  peti- 
tion for  divorce  on  the  ground  of  living  in 
adultery  with  another  woman  is  a  bar  to  di- 
vorce where  no  valid  explanation  is  given  and 
it  appears  that  the  wife's  motive  in  bringing 
the  suit  is  to  obtain  an  allowance  greater  than 
that  allowed  her  by  articles  of  separation. 
Boulting  V.  Boulting,  3  Sw.  &  Tr.  329. 

3.  Lack  of  Funds.  —  Cood  v.  Cood,  i  Curt. 
Eccl.  755;  Ratcliff  r'.  Ratcliff,  i  Sw.  &  Tr.  467; 
Short  V.  Short,  L.  R.  3  P.  &  D.  193;  Mason 
Mason,  7  Prob.  Div.  233,  8  Prob.  Div.  21; 
Harrison  z>.  Harrison,  3  Sw.  &  Tr.  362. 

This  explanation  was  also  sufficient  where 
divorces  were  asked  for  in  Parliament.  Mat- 
ter of  Martin,  i  H.  L.  Cas.  79.  See  cases  cited 
in  note  to  Matter  of  Heaviside,  12  CI.  &  F. 
333- 

4.  Lack  of  Sufficient  Evidence. —  Mortimer  z/. 
Mortimer,  2  Hag.  Con.  310;  Derby  Derby, 
21  N.  J.  Eq.  57;  Bray  71.  Bray,  6  N.  J.  Eq.  506; 
Soper  V.  Soper,  29  Mich.  305;  Hampton  v. 
Hampton,  87  Va.  161. 

In  Clark  v.  Clark,  97  Mass.  331,  the  wife 
committed  adultery  out  of  the  jurisdiction  of 
the  court,  and  the  husband  separated  on  dis- 
covering the  fact.  Some  four  years  after  the 
separation  he  discovered  that  she  had  com- 
mitted adultery  twenty-two  years  before.  It 
was  held  that  he  was  entitled  to  a  divorce  for 
the  first  adultery  committed.  "  In  the  case 
at  bar,"  the  court  said,  "  there  is  nothing 
from  which  it  can  be  inferred  that  there  has 
been  anything  like  connivance  by  the  husband 
with  the  wife  in  her  first  act  of  adultery  or  of 
assent  to  or  condonation  of  her  breach  of  con- 
jugal duty." 

5.  Absence  of  Plaintiff. —  Matter  of  Heavi- 
side, 12  CI.  A  F.  333, and  cases  cited;  Pellcw 
V.  Pellew,  I  Sw.  &  Tr.  553;  Pollard  Wy- 
bourn,  i  Hag.  Eccl.  725;  Schonwald  v.  Schon- 
wald,  Phil.  Eq.  (62  N.  Car.)  215. 

In  Williamson  v.  Williamson,  I  Johns.  Ch. 
(N.  Y.)  488,  the  husband  was  abroad  in  a  for- 
eign country,  for  eight  years,  and  the  wife, 
supposing  him  to  be  dead,  married  another 
person.  The  husband  returned  and  found  his 
wife  living  with  her  second  husband,  but  again 
went  abroad  without  taking  any  steps  to 
obtain  a  divorce,  and  remained  away  twenty 
years,  when  he  returned  and  applied  for  di- 
vorce. It  was  held  that  a  divorce  would  be 
refused  on  the  ground  of  delay  and  acqui- 
escence. 
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subsequently  discovered  to  be  void,'  or  the  recurrence  of  further  misconduct,- 
or  that  tlie  plaintiff  waited  for  opportunity  for  reconciliation.* 

Presumption  as  Against  Wife.  —  The  presumption  of  condonation  and  acqui- 
cscciice  arising  from  delay  is  not  so  strong  as  against  the  wife  where  she  is 
dependent  and  not  in  a  position  to  proceed  promptl}^* 

statute  of  Limitations.  —  In  the  absence  of  a  special  statute  relating  to  suits  for 
divorce,  the  general  provisions  of  the  codes  and  statutes  of  limitations  do  not 
apply  to  such  suits.' 

1.  Explanation    of    Delay  —  Void    Divorce. — 

Where  a  parly  is  ad^'ised  l)y  competent  coun- 
sel that  a  decree  of  divorce  is  valid,  and  brings 
a  suit  for  divorce  when  it  is  discovered  that 
such  decree  is  inoperative  or  void,  such  fact 
explains  a  delay  of  fourteen  years.  ToUe- 
mache  v.  ToUemache,  I  Sw.  &  Tr.  557. 

In  Tufts  V.  Tufts,  8  Utah  142,  the  wife 
alleged  cruelly  which  caused  a  separation 
about  twenty  years  before  she  filed  her  petition 
for  divorce.  At  the  trial  it  appeared  that  the 
parties  obtained  a  divorce  according  to  the 
regulations  of  the  Mormon  church,  and,  sup- 
posing it  to  be  valid,  both  parties  had  married 
again.  The  husband  had  since  married  a  sec- 
ond time.  The  wife  on  discovering  that  the 
divorce  was  illegal  and  invalid,  separated 
from  her  supposed  second  husband.  It  was 
held  that  the  circumstances  excused  such 
delav. 

2.  New  Offense.  —  Cooke  v.  Cooke,  3  Sw.  & 
Tr.  126. 

A  wife  filed  a  hill  for  divorce  on  the  ground 
of  adultery  of  vvliich  she  was  apprised  nine 
years  before.  The  parties  had  lived  in  separa- 
tion from  the  discovery  of  the  offense,  and  the 
wife  was  forced  to  bring  the  suit  by  an  attempt 
of  the  husband  to  exercise  his  marital  rights. 
It  was  held  that  it  was  in  "  accordance  with 
the  soundest  principles  of  public  policy  and  of 
morality  that  a  wife,  while  living  in  a  state  of 
separation  from  her  husband,  in  silent  submis- 
sion to  her  wrongs,  shall  not  be  debarred  by 
any  lapse  of  time  from  the  protection  to  which 
she  might  otherwise  be  entitled,  whenever  the 
husband  shall  disturb  her  peace  by  an 
attempted  exercise  of  his  marital  rights." 
Cummins  v.  Cummins,  15  N.  J.  Eq.  138. 

A  wife,  knowing  that  her  husband  had  ob- 
tained a  divorce  and  married  another,  acqui- 
esced in  his  marriage  for  seven  years  and 
until  he  threatened  to  discontinue  supporting 
her.  It  was  held  that  she  was  barred  by  such 
acquiescence  and  delay  from  asserting  that  the 
decree  of  divorce  was  void  for  want  of  service 
upon  her  and  that  the  second  marriage  was 
therefore  void  and  the  husband  guilty  of  adult- 
ery.   Yorston  v.  Yorston,  32  N.  J.  Eq.  495. 

3.  Waiting  for  Reconciliation.  —  Where  a  hus- 
band had  forgiven  his  wife  when  she  had  re- 
turned to  him,  a  delay  of  four  years  on  his 
part  is  not  a  bar  to  his  suit  for  divorce,  it  ap- 
pearing that  he  hoped  she  would  again  return. 
Mason  v.  Mason,  8  Prob.  Div.  21,  reversing  7 
Prob.  Div.  233. 

A  delay  of  twenty  years  will  not  be  excused 
by  proof  that  the  wife  waited  for  a  reconcilia- 
tion and  subsequently  determined  to  wait 
until  her  son  should  be  old  enough  to  consult 
about  obtaining  a  divorce.  Beauclerk  v. 
Beauclerk,  (1891)  Prob.  189. 


4.  Presumption  Not  So  Strong  as  Against  Wife. 

—  Cooke  7J.  Cooke,  3  Sw.  <Ji  Tr.  126;  Angle  v. 
Angle,  I  Rob.  Eccl.  634;  Newman  v.  Newman, 
L.  R.  2  P.  &  D.  57. 

"  There  is,  however,  in  this  respect  a  differ- 
ence in  the  application  of  the  principle  as 
against  the  husband  or  the  wife.  As  against 
the  latter,  the  delay  will  rarely  furnish  evi- 
dence of  condonation  or  connivance.  A  delay- 
in  bringing  the  suit  may  moreover  be  not  only 
excusable  but  meritorious,  in  the  hope  of 
reconciliation,  or  from  natural  aversion  to  giv- 
ing publicity  to  domestic  difficulties,  or  in- 
volving children  in  the  reproach  of  a  parent's 
guilt."  Cummins  v.  Cummins,  15  N.  J.  Eq. 
138,  citing  D'Aguilar  v.  D'Aguilar,  i  Hag. 
Eccl.  773;  Ferrers  v.  Ferrers,  i  Hag.  Con.  130. 

A  wife  may  obtain  a  divorce  for  cruelty 
although  she  has  delayed  suit  for  two  years. 
Reese  v.  Reese,  23  Ala.  785. 

A  petition  for  divorce  will  be  dismissed 
where  it  appears  from  the  allegations  that  the 
wife  has  delayed  six  or  eight  years  and  no  ex- 
planations are  alleged.  Smith  v.  Smith,  43 
N.  H.  234;  Fellows  v.  Fellows,  8  N.  H.  160. 

A  wife  delayed  suit  for  separate  maintenance 
for  eighteen  years  after  the  separation  and 
thirteen  years  after  the  husband  had  obtained 
a  void  divorce  and  married  another.  It  was 
held  that  she  was  barred  by  delay.  Reed  v. 
Reed,  52  Mich.  117,  50  Am.  Rep.  247. 

5.  General  Statute  of  Limitations  Not  Applicable 
to  Divorce. —  In  Gi-orgianis  held  that  special 
and  general  provisions  of  the  code  concerning 
the  limitation  of  actions  do  not  apply  to 
actions  for  divorce,  as  such  actions  are  gov- 
erned by  the  principles  of  the  ecclesiastical  law 
until  the  legislature  provides  otherwise.  The 
code  provisions  relating  to  actions  ex  contractu 
are  not  applicable,  as  marriage  is  not  a  con- 
tract within  the  meaning  of  such  provisions. 
Mosely  v.  Mosely,  67  Ga.  92,  where  the  court 
said;  "  In  dissolving  this  contract  by  judicial 
procedure,  we  cannot  conclude  the  legislature 
intended  to  class  it  with  those  other  causes  of 
action  to  which  acts  of  limitation  apply.  In 
other  states,  where  common  and  ecclesiastical 
law  prevailed,  for  this  cause  of  action  special 
statutes  in  bar  were  enacted,  and  until  the 
lawmaking  power  here  so  enacts  we  do  not 
feel  authorized  by  implication  to  apply  any 
limitation  now  in  force  to  this  character  of 
suit." 

Where  the  general  statute  of  limitations  w-as 
silent  as  to  actions  lor  divorce,  but  after  fixing 
limitations  in  various  actions,  provided  that 
"  an  action  for  relief,  not  hereinbefore  pro- 
vided for,  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have  ac- 
crued," it  was  held  that  such  general  provi- 
sion does  not  apply  to  suits  for  divorce,  as 
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VIII.  General  Defenses  —  1.  No  Marriage.  —  It  is  a  valid  de*'tnse  to  a  suit 
for  divorce  and  alimony  that  the  parties  were  not  married  or  that  their  cohabi- 
tation was  illicit  when  commenced  and  continued  to  be  so.* 

2.  Void  Marriage  —  Prior  Marriage  Undissolved.  —  Since  no  divorce  or  dissolution 
of  marriage  can  be  granted  where  no  marriage  relation  exists,  it  is,  of  course, 
a  bar  to  a  suit  for  divorce  that  the  marriage  is  for  some  reason  void,  as  that 
at  the  time  the  marriage  was  celebrated  one  of  the  parties  was  married  and 
had  a  husband  or  wife  living  and  that  such  prior  marriage  is  not  dissolved.* 

3.  Insanity.  —  A  divorce  will  be  refused  where  it  appears  that  the  defendant 
was  insane  at  the  time  that  he  or  she  was  guilty  of  the  act  on  account  of  which 
the  divorce  is  sought.* 


such  suits  are  governed  by  the  principles  of 
equity  jurisprudence.  Tufts  v.  Tufts,  8  Utah 
142. 

1.  Defense  that  Parties  Are  Not  Married.  —  Kil- 
burn  V.  Kilburn,  89  Cal.  46.  23  Am.  St.  Rep.  447; 
White  V.  White,  82  Cal.  427;  Bowman  v.  Bow- 
man, 24  111.  App.  165;  Trimble  v.  Trimble,  2 
Ind.  76;  Borton  Borton,  48  Iowa  697; 
Clancy  v.  Clancy,  66  Mich.  202;  Cross  v. 
Cross,  55  Mich.  280;  Van  Dusan  v.  V^an  Dusan, 
g7  .Mich.  70;  Rose  v.  Rose,  67  Mich.  619; 
Bates  V.  Bates,  7  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
547;  Winans  v.  Winans,  124  N.  Y.  140;  Har- 
beck  :'.  Harbeck,  102  N.  Y.  714,  2  N.  Y.  St. 
Rep.  451,  affirming  31  Hun  (N.  Y.)  640. 

An  action  has  been  brought  to  establish  a 
marriage  and  at  the  same  time  for  a  divorce. 
See  Sharon  v.  Sharon,  67  Cal.  185,  68  Cal.  326, 
75  Cal.  I.  77  Cal.  102,  79  Cal.  633,  84  Cal.  424. 

2.  Prior  Marriage  Undissolved.  —  Freeman  v. 
Freeman,  (Ky.  1390)  13  S.  \V.  Rep.  246;  Col- 
lins V.  Collins,  80  N.  Y.  i ;  Jones  v.  Jones,  71 
Hun  (N.  Y.)  519;  Vincent  v.  Vincent,  16  Daly 
(N.  Y.)  534;  Finn  v.  Finn,  12  Hun  (N.  Y.)  339; 
Wheeler  7/.  Wheeler,  76  Wis.  631. 

3.  Cruelty  While  Insane.  —  Acts  of  cruelty 
while  a  defendant  is  insane  are  not  wilful  or 
malicious  and  do  not  constitute  a  cause  for  di- 
vorce. Curtis  V.  Curtis,  i  Svv.  &  Tr.  192; 
White  V.  White,  i  Sw.  &  Tr.  591;  Hay  ward  v. 
Hayward,  i  Svv.  &  Tr.  81;  Cohn  v.  Cohn,  85 
Cal.  108;  Wertz  t/.  VVertz,  43  Iowa  534;  Tiffany 
V.  Tiffany,  84  Iowa  122;  Powell  v.  Powell,  18 
Kan.  371,  26  Am.  Rep.  774;  Hansell  v.  Han- 
sell,  15  Pa.  Co.  Ct.  Rep.  514;  Sapp  v.  Sapp,  71 
Tex.  348. 

But  eccentricities  and  menial  derangements 
not  amounting  to  insanity  will  not  excuse  acts 
of  cruelty  if  the  defendant  is  capable  of  under- 
standing the  nature  and  consequences  of  his 
acts  at  the  time  they  arc  committed.  Hall 
V.  Hall,  3  Sw.  &  Tr.  347;  Hanbury  v.  Han- 
bury,  (1892)  Prob.  223;  Avery  v.  Avery,  33 
Kan.  I,  52  Am.  Rep.  523;  McGrady  v.  Mc- 
Grady,  48  Mo.  App.  668;  Smith  v.  Smith,  33 
N.  J.  Eq.  458,  40  N.  J.  Eq.  566;  Duvale  v. 
Duvale,  54  N.  J.  Eq.  581;  Scoland  v.  Scoland, 
4  Wash.  I  rS. 

Insanity  as  a  Defense  to  Desertion.  —  Involun- 
tary absence  while  confined  in  an  insane 
asylum  is  not  desertion.  Pile  v.  Pile,  94  Ky. 
308. 

But  where  the  husband,  after  his  recovery 
from  an  attack  of  insanity  and  release  from  an 
insane  asylum,  deserts  his  wife  and  declares 
that  he  will  never  cohabit  with  her  or  support 
her  or  their  child,  and  siihseiiueiuly  becomes 
insane  and  remains  so,  it  has  Ijcen  held  that  a 


divorce  for  desertion  may  be  granted  after  the 
expiration  of  the  statutory  period  from  the 
time  of  such  declaration,  under  a  statute 
authorizing  a  divorce  "  when  he  wilfully  de- 
serts his  wife  and  absents  himself  without  a 
reasonable  cause  for  the  space  of  two  years." 
Douglass  V.  Douglass,  31  Iowa  421. 

Where  the  wife  deserted  the  husband,  but 
became  insane  before  the  period  of  desertion 
was  complete,  the  court  said:  "  The  time  dur- 
ing which  the  defendant  has  been  insane  can- 
not be  included  in  computing  the  statutory 
period.  But  for  her  insanity  it  may  be  that 
she  would  have  repented  and  returned  to  her 
husband."  Storrs  v.  Storrs,  (N.  H.  1894)  34 
.A.tl.  Rep.  672. 

Adultery  While  Insane.  —  A  divorce  will  not 
be  granted  on  account  of  adultery  committed 
while  the  defendant  is  insane,  as  the  offense  is 
not  committed  voluntarily  and  the  defendant  is 
incapable  of  distinguishing  between  right  and 
wrong  or  of  understanding  the  nature  and  con- 
sequences of  the  act.  Yarrow  v.  Yarrow, 
(1S92)  Prob.  92;  Wray  v.  Wray,  19  Ala.  522; 
Mims  V.  Mims,  33  Ala.  98;  Frazer  v.  Frazcr,  2 
Del.  Ch.  260;  Broadstreet  v.  Broadstreet,  7 
Mass.  474;  Cook  z/.  Cook,  53  Barb.  (N.  Y.)  180. 
But  see  contra,  Matchin  v.  Maichin,  6  Pa.  St. 
332,  47  Am.  Dec.  466. 

Depravity  of  character  and  slight  mental  de- 
rangement do  not  constitute  sucli  insanity  as  to 
be  a  defense  to  a  charge  of  adulterv.  Hill  v. 
Hill.  27  N.  J.  Eq.  214. 

Although  the  defendant  was  found  to  be  in- 
sane by  an  inquisition  some  two  or  three  years 
before  the  act  of  adultery,  a  divorce  will  be 
granted  if  there  is  sufficient  evidence  that  the 
adultery  was  committed  during  a  lucid  in- 
terval. Cook  v.  Cook,  53  Barb.  (N'.  Y.) 
180. 

In  Nichols  v.  Nichols,  31  Vt.  328,  73  Am. 
Dec.  352,  it  was  contended  tiiat  insanity  was 
not  a  defense  to  a  suit  for  divorce  on  the 
ground  of  adultery  by  the  wife,  as  divorce  was 
granted  for  this  cause  to  protect  the  husband 
from  spurious  issue,  as  was  held  in  Matchin  v. 
Matchin,  6  Pa.  St.  332.  But  the  court  held 
that  "  general  insanity  is  a  full  defense  for  all 
acts  which  by  the  statute  are  grounds  of  grant- 
ing divorce.  In  regard  to  severity  and  deser- 
tion there  could  be  no  question.  There  is 
wanting  the  consenting  will  which  is  indis- 
pensable to  give  the  acts  the  quality  cither  of 
severity  or  desertion.  The  case  is  the  same  in 
regard  to  acts  of  sexual  intercourse  with  one 
not  the  husband.  If  done  by  force  or  fraud 
no  one  could  preteii<l  that  it  formed  any 
ground  of  dissolving  the  bonds  of  matrimony. 
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4.  Drunkenness  —  Delirium.  —  Intoxication  at  the  time  of  committing  the 
offense  is  not  a  defense/  but  delirium  tremens  is  held  to  be  a  defense  to  the 
charge  of  cruelty  inflicted  while  delirious.* 

5.  Another  Action  Pending.  —  It  is  not  a  bar  to  a  suit  for  separation  that 
another  suit  is  pending  for  an  absolute  divorce,  and  the  courts  will  under  some 
circumstances  refuse  to  stay  the  former  proceeding  until  the  latter  is  deter- 
mined.^ But  where  two  suits  are  pending  in  different  states  the  decree  first 
obtained  will  be  conclusive  of  the  right  of  the  parties  if  the  court  granting  the 
first  decree  has  jurisdiction.'* 


And  insanity  is  even  more  an  excuse,  if  possi- 
ble, than  either  force  or  fraud.  It  not  only  is 
not  the  act  of  a  responsible  agent,  but  in  some 
sense  it  might  fairly  be  regarded  as  super- 
induced by  the  consent  or  connivance  of  the 
husband,  since  he  has  the  right,  and  is  bound 
in  duty,  to  restrain  the  wife,  when  bereft  of 
reason  and  the  power  of  self-control,  from  the 
commission  of  all  unlawful  acts,  both  to  her- 
self and  others." 

1.  Drunkenness  UTot  a  Defense  to  Charge  of 
Cruelty. —  It  is  not  a  defense  that  the  acts  of 
cruelty  were  inflicted  by  the  defendant  when 
intoxicated,  and  that  he  is  kind  when  sober. 
Power  I'.  Power,  4  Sw.  &  Tr.  173;  Hughes 
V.  Hughes,  19  Ala.  307;  Coursey  v.  Coursey, 
60  111.  186;  Berryman  v.  Berryman,  59  Mich. 
605;  Allen  I.  Allen,  31  Mo.  479;  Powers  v. 
Powers,  20  Neb.  529;  Lee  v.  Lee,  3  Wash.  236; 
Crichton  v.  Crichton,  73  Wis.  59;  Wachholz  v. 
Wachholz,  75Wis.  377. 

2.  Delirium  Tremens.  —  Where  the  delirium 
amounts  to  temporary  insanity  it  is  a  defense. 
Hanbury  v.  Hanbury,  (1S92)  Prob.  222;  Marsh 
V.  Marsfi,  i  Sw.  &  Tr.  312. 

Violence  inflicted  by  the  husband  while  in  a 
delirium  from  use  of  morphine  is  not  cruelty. 
Youngs  Z-.  Youngs,  130  III.  230,  17  Am.  St. 
Rep.  313. 

3.  Suit  for  Separation  Not  Stayed  by  Suit  for 
Divorce.  —  A  wife's  suit  for  a  decree  of  separa- 
tion will  not  be  stayed  on  account  of  a  subse- 
quent suit  by  the  husband  for  absolute  divorce 
for  adultery  of  the  wife,  where  the  husband's 
charges  are  denied  by  the  aflSdavits  of  the  wife 
and  the  alleged  particeps  criminis.  Monroy  v. 
Monroy,  I  Edw.  Ch.  (N.  Y.)  382. 

Suit  for  Restitution  Not  Stayed  by  Suit  for  Di- 
vorce. —  A  husband  commenced  a  suit  in  India 
for  a  dissolution  of  marriage  for  adultery  com- 
mitted by  the  wife  in  India.  The  petition  was 
served  on  her  in  England,  and  two  days  after- 
wards she  commenced  an  action  for  restitution 
of  conjugal  rights,  and  obtained  personal  serv- 
ice on  the  husband,  who  was  temporarily  in 
England.  It  was  held  that  the  wife  had  a 
right  to  prosecute  her  suit,  and  proceedings 
would  not  be  stayed  until  the  husband's  suit 
was  determined.  Thornton  v.  Thornton,  11 
Prob.  Div.  176. 

Injunction  Restraining  Subsequent  Suit  in  An- 
other State.  —  A  wife  brought  suit  in  New  York 
for  a  decree  of  separation  and  alimony,  and 
the  husband  subsequently  commenced  a  suit 
in  Connecticut  for  a  decree  of  separation  on 
the  ground  of  desertion,  intending  to  obtain  a 
decree  before  the  wife  could  obtain  a  trial  in 
New  York.  It  appeared  that  the  wife  had  not 
sufficient  means  to  try  her  husband's  suit,  that 
her  witnesses  resided  in  New  York,  and  she 


was  unable  to  pay  for  a  commission  to  take 
their  testimony.  It  was  held  that  the  husband 
should  be  restrained  from  prosecuting  his  suit 
until  the  wife's  suit  was  terminated.  Kittle 
V.  Kittle,  8  Daly  (N.  Y.)  72. 

Staying  Order  Until  Suit  in  Another  Jurisdiction 
Abandoned. — -A  wife  obtained  in  a  New  York 
court  a  decree  of  separation  and  an  order  for 
allimony  payable  in  monthly  instalments.  She 
then  commenced  a  suit  in  Connecticut  for  ab- 
solute divorce.  Subsequently  she  obtained  an 
order  in  the  New  York  court  requiring  the  pay- 
ment of  instalments  of  alimony  due  and  un- 
paid. It  was  held  that  the  order  for  alimony 
would  be  vacated  until  the  Connecticut  suit 
was  abandoned.  Nichols  v.  Nichols,  12  Hun 
(N.  Y.)  428. 

4.  Divorce  Obtained  in  Another  State  While  Suit 
Is  Fending.  —  The  wife  commenced  a  suit  and 
obtained  a  divorce  in  Arkansas  while  the  hus- 
band's suit  for  divorce  was  pending  in  Mis-  t 
souri.  Personal  service  was  had  upon  the 
husband  in  Missouri  by  process  served  by  a 
private  person.  It  was  held  that  the  Arkansas 
court  acquired  jurisdiction,  and  the  husband 
was  bound  to  appear  in  the  Arkansas  court 
and  set  up  the  plea  of  another  action  pending; 
and  having  failed  to  do  so,  the  divorce  was 
valid  and  his  suit  would  be  dismissed, 
although  it  was  the  first  commenced.  Will- 
iams V.  Williams,  53  Mo.  App.  624. 

But  in  a  similar  case,  while  the  husband's 
suit  was  pending  in  Illinois,  and  after  the  wife 
had  filed  h2r  answer,  she  commenced  a  suit  in 
Dakota  and  obtained  service  by  publication 
and  by  mailing  a  copy  of  the  petition,  sum- 
mons, and  order  of  publication  to  the  defend- 
ant's address  in  Chicago.  The  wife  obtained  a 
decree  by  default  and  set  up  the  facts  in  a  cross- 
bill filed  in  the  Illinois  court.  It  was  held  that 
the  Dakota  divorce  was  void  for  want  of  juris- 
diction, and  that  the  husband  was  not  bound 
to  appear  in  her  suit  and  set  up  the  plea  of  an- 
other action  pending.  Dunham  v.  Dunham, 
57  111.  App.  475. 

In  Jones  v.  Jones,  108  N.  Y.  415,  2  Am.  St. 
Rep.  447,  the  wife  sued  for  divorce  in  Texas 
after  the  husband  had  commenced  suit  in  New 
York  and  obtained  service  by  publication  of 
summons.  The  husband's  objections  to  the 
Texas  court  were  that  he  was  a  resident  of 
New  York,  that  the  wife  left  the  state  of  New- 
York  to  avoid  process  in  his  suit  for  divorce, 
that  the  court  had  not  acquired  j  urisdiction  over 
him,  and  that  the  New  York  court  had  juris- 
diction over  him.  This  plea  was  overruled 
and  a  divorce  granted  to  the  wife.  (See  Jones 
V.  Jones,  60  Tex.  451.)  This  divorce  was  held 
valid  by  the  New  York  court  and  the  hus- 
band's suit  was  dismissed. 
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6.  Res  Judicata  —  Doctrine  Applicable  to  Decrees  of  Divorce.  —  A  decree  in  a  divorce 
suit,  whether  granting  a  divorce  or  dismissing  the  suit,*  operates  as  an  estoppel, 
not  only  as  to  the  causes  for  divorce  alleged  in  the  petition,*  but  also  as  to  all 
matters  which  might  properly  have  been  litigated  in  the  proceeding.*  The 


1.  Effect  of  Decree  Dismissing  Suit.  —  Where, 
after  a  hearing  of  a  suit  for  divorce,  the  record 
shows  merely  that  the  suit  was  dismissed,  it  is 
presumed  that  it  was  dismissed  upon  the  mer- 
its and  is  a  bar  to  a  subsequent  suit  for  the 
same  cause.  Glande  v.  Peat,  43  La.  Ann.  161; 
Thurston  v.  Thurston,  99  Mass.  39;  Brown  v. 
Brown,  37  N.  H.  536,  75  Am.  Dec.  154;  Lewis 
V.  Lewis,  106  Mass.  309. 

Where  it  appeared  that  a  petition  for  divorce 
for  certain  acts  of  cruelty  was  dismissed  be- 
cause the  acts  of  cruelty  occurred  in  another 
state,  it  was  presumed  that  the  petition  was 
dismissed  for  want  of  jurisdiction.  Such  de- 
cree is  not  a  bar  to  a  suit  in  another  state  for 
the  same  acts  of  cruelty.  Blain  v.  Blain,  45 
Vt.  538.  But  see  Kershaw  v.  Kershaw,  5  Pa. 
Dist.  Rep.  551. 

A  suit  for  divorce  for  desertion  was  dis- 
missed. Before  a  period  of  desertion  was  com- 
pleted from  the  date  of  the  decree  of  dismissal, 
a  second  suit  for  desertion  was  brought.  It 
was  held  that  in  estimating  the  period  of  de- 
sertion no  period  of  the  abandonment  before 
such  decree  would  be  included.  Haltenhof  n. 
Haltenhof,  25  111.  App.  236,  44  111.  App.  135. 

Where  the  marriage  is  denied  in  a  suit  for 
divorce  and  the  suit  is  dismissed  upon  the  find- 
ing of  a  referee  that  no  marriage  relation  ex- 
isted, this  fact  is  conclusive  upon  the  wife  in 
probate  proceedings  in  the  courts  of  another 
stale.    Amory  v.  Amory,  26  Wis.  152. 

A  wife  brought  suit  for  an  absolute  divorce 
on  the  ground  of  cruel  and  inhuman  treatment, 
and  after  a  hearing  on  the  merits  findings  were 
made  in  favor  of  the  defendant  and  an  order 
entered  "  that  the  action  be  dismissed."  The 
wife  subsequently  brought  a  suit  for  separa- 
tion, alleging  acts  which  occurred  before  the 
former  suit  was  commenced.  It  was  held  that 
the  decree  of  dismissal  was  a  bar,  as  the  wife 
could  have  obtained  the  same  remedy  in  the 
former  suit.  Wagner  v.  Wagner,  36  Minn. 
23Q- 

Dismissal  Without  Prejudice  by  the  Court. — 

Although  tlie  plaintiff  has  no  absolute  right  to 
1  dismissal  of  his  suit  without  prejudice  after 
a  hearing  and  submission  of  the  cause  to  the 
jourt,  yet  the  court  may,  in  the  exercise  of  a 
sound  discretion,  enter  a  dismissal  without 
prejudice,  even  though  the  defendant  objects 
and  demands  a  decree  upon  the  merits.  Ash- 
mead  V.  Ashmead,  23  Kan.  262. 

A  court,  after  hearing  a  divorce  suit  upon 
its  merits,  finding  the  evidence  insufficient, 
will  not  dismiss  such  suit  without  prejudice, 
but  generally.    Cornelius  ^'.  Cornelius,  31  Ala. 

479- 

Where  there  is  evidence  that  extreme  cruelty 
was  inflicted,  but  the  court  does  not  find  that 
there  is  a  well-founded  apprehension  that  it 
will  be  repeated,  the  court  may  dismiss  with- 
out prejudice  in  order  to  permit  the  plaintiff 
to  bring  suit  if  the  cruelty  is  again  inflicted. 
English  V.  English,  27  N.  J.  Eq.  579. 

2.  Slade  v.  Slade,  58  Me.  157;  Wagoner-'. 
Wagoner,  76  Md.  311;  Miller  v.  Miller,  150 


Mass.  in;  Thurston  v.  Thurston,  99  Mass.  39; 
Peterson  v.  Peterson,  (Minn.  1897)  70  N.  W. 
Rep.  865. 

3.  Matters  Which  Might  Have  Been  Litigated.  — 

A  decree  of  divorce  is  conclusive  of  the  rights 
of  the  parties  as  to  alimony,  division  of  prop- 
erty, and  the  custody  and  maintenance  of  the 
children,  as  such  matters  might  have  been  liti- 
gated in  the  divorce  suit.  Husband  v.  Hus- 
band, 67  Ind.  583,  33  Am.  Rep.  107;  Nicholson 
V.  Nicholson,  113  Ind.  131 ;  Rich  v.  Rich,  88  Hua 
(N.  Y.)  566;  Ramsey  v.  Ramsey,  121  Ind.  215; 
Burritt  v.  Burritt,  29  Barb.  (K.  Y.)  124;  John- 
son V.  Johnson,  65  How.  Pr.  (N.  Y.  C.  PI.)  517; 
Behrley  v.  Behrley,  93  Ind.  255. 

In  Texas  a  decree  of  divorce  is  not  a  bar  tO' 
proceedings  for  the  partition  of  community  and 
other  property  of  the  husband  and  wife  unless 
such  decree  purports  to  adjust  such  property 
rights.  Gray  7'.  Thomas,  83  Tex.  246;  Whet- 
stone T.  Coffey,  48  Tex.  269.  See  avifra,  a. 
dictum  in  Hardin  -'.  Hardin,  38  Tex.  616,  and 
the  case  of  Barnett  v.  Barneit,  (N.  Mex.  1897) 
50  Pac.  Rep.  337. 

In  Walker  7/.  Walker,  (Ind.  1898)  50  N.  E. 
Rep.  68,  it  was  held  that  a  decree  of  divorce  is 
an  adjudication  between  the  divorced  parties 
of  all  property  rights  or  questions  growing  out 
of  or  connected  with  the  marriage;  that  such  a 
decree  conclusively  settles  the  fact  that  the 
parties  were  duly  married  to  each  other,  which 
implies  the  capacity  of  each  to  enter  into  the 
contract  of  marriage,  so  that  no  proceeding  caa 
be  maintained,  as  long  as  the  divorce  stands, 
to  have  the  marriage  as  originally  contracted 
declared  void;  that  a  decree  also  precludes  the 
parties  as  to  all  matters  which  might  have  been 
legitimately  proven  in  support  of  the  charges 
or  defenses  on  the  action.  5  Am.  and  Eng. 
Encvc.  ok  LAW(ist  ed.),  847,  was  r/Av/. 

Matters  Which  Could  Not  Have  Been  Litigated, 
—  Where  the  husband  obtains  a  decree  of  di- 
vorce on  his  cross-complaint,  and  no  other  re- 
lief was  prayed  for  or  decreed,  such  decree 
will  not  preclude  him  from  obtaining  in  another 
suit  a  restoration  of  property  obtained  by  the 
wife  from  him  before  the  action  for  divorce 
was  commenced,  it  appearing  that  the  amount 
involved  was  not  within  the  jurisdiction  of  the 
court  granting  the  divorce.  Meldrum  -'.  Mel- 
drum.  15  Colo.  478. 

A  divorced  wife  may  maintain  an  action 
against  her  former  husband  to  set  aside  a 
fraudulent  transfer  of  property  belonging  to 
her  which  her  husband  had  induced  her  to- 
make  to  his  son  before  the  divorce  suit,  and 
which  was  conveyed  by  the  son  to  the  father 
after  the  decree  of  divorce.  Thompson 
Thompson,  132  Ind.  2SS. 

Alleging  Otlier  and  Prior  Causes  for  Divorce  Not 
Included  in  First  Bill.  —  The  wife's  suit  for  di- 
vorce on  the  ground  of  adultery,  alleging  acts 
committed  in  1883,  1884.  and  1S85,  was  dis- 
missed after  a  hearing  on  the  merits.  In  1892 
she  commenced  another  suit  for  divorce  on  the 
ground  of  adultery,  alleging  acts  committed  in 
1870  to  1SS2,  and  that  such  acts  were  not  dis- 
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decree  is  not,  however,  a  bar  to  a  subsequent  suit  for  divorce  for  causes  arising 
since  the  decree  was  entered.' 

Same  Misconduct  as  a  Different  Cause  for  Divorce. —  Although  a  petition  was  dismissed, 
the  decree  will  not  bar  the  plaintiff  from  alleging  the  same  misconduct  as  con- 
stituting a  different  cause  for  divorce.* 

Dismissal  of  Premature  Suit.  —  A  decree  of  dismissal  because  the  action  was  pre- 
n^iature  does  not  estop  the  plaintiff  from  alleging  the  same  cause  for  divorce  in 
a  subsequent  suit  commenced  after  the  cause  for  divorce  had  accrued.^ 

Decree  Rendered  in  Another  State.  —  A  decree  of  divorce  rendered  by  a  court  in 
another  state  having  jurisdiction  over  the  subject-matter  and  the  parties  is  a 
bar  to  a  subsequent  suit  by  the  defendant  for  the  same  relief."*  Such  decrees 
are  not  a  bar  where  they  are  void  for  want  of  jurisdiction  '  or  were  obtained 
hy  fraud  as  to  proof  of  the  plaintiff's  domicil  in  the  state. 


covered  until  just  before  commencing  the  last 
suit.  The  petition  failed  to  state  what  efforts, 
if  any,  she  had  made  to  ascertain  the  facts 
since  discovered,  or  that  she  could  not  have 
discovered  the  same  on  inquiry  before  the  first 
suit  v;as  commenced.  It  was  held  that  the  de- 
cree of  dismissal  was  a  bar  to  the  subsequent 
suit,  as  the  causes  for  divorce  should  have 
been  tried  in  the  first  suit.  "  It  will  not  do  to 
say  that  the  facts  relied  upon  in  the  second 
bill  were  not  alleged  in  the  first  bill,  and  could 
not,  therefore,  have  been  proved  in  the  first 
case,  for  the  answer  is,  it  was  the  appellant's 
duty  to  have  either  alleged  them  in  the  first 
case  or  to  have  shown  in  this  case  some  good 
reason  or  excuse  why  she  did  not  so  allege 
them."    Wagoner  7'.  Wagoner,  76  Md.  311. 

1.  Divorce  for  Causes  Arising  Since  Decree.  — 
Bevan  i'.,Bevan,  4  Sw.  &  Tr.  265;  Finney  7'. 
Finney,  L.  R.  i  P.  &  D.  483;  Robinson  v.  Rob- 
inson. 2  Prob.  Div.  75;  Henderson  v.  Hender- 
son, 19  Grant's  Ch.  (U.  C.)  464;  GriflSn  v. 
Griffin,  8  B.  Mon.  (Ky.)  120;  Glande  v.  Peat, 
43  La.  Ann.  161 ;  Vance  v.  Vance,  17  Me.  203; 
Lewis  V.  Lewis,  106  Mass.  309;  •  Farquar 
Farquar,  20  Oregon  69,  23  Am,  St.  Rep.  93. 

Failure  to  Support  Pending  Appeal.  —  Where 
the  husband  appeals  from  a  decree  dismissing 
his  suit  for  divorce,  and  he  fails  to  pay  tem- 
porary alimony  during  his  appeal,  the  wife  is 
entitled  to  divorce  for  nonsupport,  although 
his  appeal  is  still  pending.  Varney  v.  Varney, 
58  Wis.  19. 

Evidence  of  Acts  Prior  to  Former  Decree.  —  An 

action  for  a  divorce  determined  adversely  to 
the  plaintiff  bars  her  in  a  subsequent  action, 
founded  on  matters  which  arose  after  such  de- 
termination, from  giving  proof  of  acts  on  the 
part  of  the  husband  prior  to  such  determina- 
tion. Peterson  v.  Peterson,  (Minn.  1897)  70 
N.  W,  Rep.  865. 

2.  Same  Act  Available  on  Different  Grounds.  — 
In  Vinsant  t.  Vinsant,  49  Iowa  639,  the  wife's 
suit  for  divorce  on  the  ground  of  the  husband's 
adultery  with  a  certain  woman  was  dismissed, 
but  the  husband  was  subsequently  convicted 
of  assault  upon  the  same  person  with  intent  to 
commit  rape.  The  wife  brought  another  suit, 
alleging  conviction  of  crime.  The  court  held 
that  "  a  judicial  determination  that  the  de- 
fendant did  not  commit  adultery  with  I.  H. 
doe?  not  estop  the  plaintiff  from  showing  that 
he  has  been  convicted  of  an  assault  upon  her 
with  intent  to  commit  rape." 

3.  Suit  Dismissed  as  Premature,  —  In  Rivers  v. 


Rivers,  60  Iowa  378,  the  wife's  suit  for  divorce 
for  conviction  of  crime  was  dismissed  because 
ihe  husband's  appeal  from  the  judgment  and 
conviction  was  not  determined,  and  therefore 
her  suit  was  premature.  In  a  subsequent  suit 
the  wife  set  out  the  same  conviction  and 
alleged  that  the  same  had  been  affirmed  on 
appeal.  It  was  held  that  the  decree  of  dis- 
missal was  not  a  bar  to  the  second  suit.  Rivers 
V.  Rivers,  65  Iowa  568. 

4.  Decree  of  Divorce  in  Another  State  —  A  la- 
bania.  — Turner  v.  Turner,  44  Ala.  437. 

Kansas.  —  Roe  v.  Roe,  52  Kan.  724,  39  Am. 
St.  Rep.  367. 

Maryland.  —  Wagoner  v.  Wagoner,  76  Md. 

Massachusetts. — Thurston  v.  Thurston,  99 
Mass.  39;  Hood  v.  Hood,  no  Mass.  463, 
II  Allen  (Mass.)  196,  87  Am.  Dec.  709. 

Minnesota.  —  Wagner  v.  Wagner,  36  Minn. 
239;  Thurston  v.  Thurston,  58  Slinn.  279. 


Graw 


De  Graw,  7  Mo. 
Nichols,  25  N.  J. 


Hunt,  72  N.  Y.  217, 
V.  Jones,  108  N.  Y. 
Munson  v.  Munson, 
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App.  121. 

iVt'TO  Jersey.  —  Nichols 
Eq.  60. 

New  York.  —  Hunt  v. 
28  Am.  Rep.  129;  Jones 
415,  2  Am.  St.  Rep.  447; 
60  Hun  (N.  Y.)  189;  Coddington  v.  Coddington, 
10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  450. 

Ohio.  —  Cooper  v.  Cooper,  7  Ohio  (pt.  2)  23S. 
Wisconsin .  — -  Cook  7'.  Cook,  56  Wis.  195,  43 
Am.  Rep.  706. 

Petition  Insufficient  —  Decree  Valid.  —  A  decree 
rendered  by  a  court  having  jurisdiction  of  the 
parties  and  the  subject-  matter  is  a  bar  to  a  sub- 
sequent suit  although  such  decree  is  irregular 
and  erroneous  because  based  upon  a  petition 
which  did  not  state  a  cause  of  action  Such 
decree  is  nevertheless  conclusive  until  icersed 
by  some  direct  proceeding.  Crabill  v.  Crabill, 
22  Oregon  588. 

5.  Decree  Void  for  Want  of  Jurisdiction  Not  a 
Bar.  —  If  the  court  had  no  jurisdiction  the  de- 
cree is  not  a  bar  to  a  subsequent  suit  for  di- 
vorce. The  recitals  in  the  decree  of  lacts 
showing  jurisdiction  may  be  contradicted  and 
a  divorce  granted  in  the  subsequent  suit. 
Dunham  v.  Dunham,  57  111.  App.  475;  Whet- 
stone V.  Whetstone,  31  Iowa  276:  Masterman 
7'.  Masterman,  (Kan.  1897)  51  Pac.  Rep.  276; 
Sevvall  7'.  Sewall,  122  Mass.  156,  23  Am  Rep. 
299;  Williams  v.  Williams,  130  N.  Y.  193,  27 
Am.  St.  Rep.  517;  Munson  v.  Munson,  60  Hun 
(N.  Y.)  189;  Blain      Blain,  45  Vt.  538. 
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Statutes  Permitting  a  Second  Divorce.  —  Although  the  decree  is  valid  and  dissolved 
the  marriage  of  the  parties,  it  is  not  a  bar  to  another  suit  for  a  divorce  where 
the  statute  permits  a  decree  of  divorce  to  be  rendered  when  a  divorce  has 
been  granted  in  another  state.* 

Absolute  Divorce  After  Decree  of  Separation.  —  A  decree  of  separation  is  not  a  bar 
to  a  subsequent  suit  for  absolute  divorce  for  causes  arising  after  such  decree.- 
But  in  the  subsequent  suit  the  decree  of  separation  will  operate  to  exclude  all 
controversy  as  to  the  misconduct  of  either  prior  to  the  decree.*  The  decree 
is  not  an  estoppel  in  a  subsequent  suit  where  it  appears  that  the  issues  are  not 
identical.^ 


Decree  Obtained  in  Another  State  by  Fraud.  —  If 

the  defendant  has  procured  a  decree  in  another 
state  by  fraud  in  proving  that  he  resided  and 
had  a  sufficient  domicil  in  such  state  when  in 
fact  he  had  not  such  a  domicil,  the  decree  is 
not  a  bar  to  the  plaintiff's  suit.  The  decree 
may  be  declared  void  for  fraud  and  want  of 
jurisdiction,  and  a  decree  for  divorce  or  ali- 
mony granted.  Thurston  -■.  Thurston,  58 
Minn.  279;  Doughty  v.  Doughty,  28  N.  J.  Eq. 
581;  Flower  v.  I-"'lower,  42  N.  J.  Eq.  152;  Cook 
V.  Cook,  56  Wis.  195,  43  Am.  Rep.  706. 

1.  Statutes  Permitting  a  Second  Decree  of 
Divorce.  —  The  Afaiiu-  statutes  at  one  time  per- 
mitted a  second  decree  of  divorce.  It  was  con- 
tended that  there  was  no  necessity  of  a  second 
divorce,  as  both  parties  could  marry  again,  but 
the  court,  in  granting  a  second  divorce,  said: 
"  If  the  sole  object  of  a  divorce  suit  was  to 
enable  one  or  both  of  the  parties  to  marry  again, 
thisargument  would  beentitled  togreat  weight. 
But  this  is  not  the  case.  The  ultimate  object 
is,  in  many  cases,  to  enable  the  court  to  decree 
concerning  the  care  and  custody  of  the  chil- 
dren, and  make  provision  for  their  support  and 
education,  and  to  secure  to  the  wife  such  por- 
tions of  the  common  estate  as  justice  and 
humanity  may  dictate.  The  decree  for  a  di- 
vorce may,  in  such  cases,  be  regarded  as  a 
mere  matter  of  form,  necessary  only  to  enable 
the  court  to  make  the  ancillary  decree;  for  in 
terms  the  law  does  not  authorize  the  court  to 
make  the  latter  without  first  making  the 
former."  Stilphen  v.  Stilphen,  58  Me.  508,  4 
Am.  Rep.  305;  Stilphen  v.  Houdlette,  60  Me. 
447. 

See  also  similar  statutes  ctted  and  construed 
in  Wright  v.  Wright,  24  Mich.  180;  Van  In- 
wagen  v.  Van  Inwagcn,  86  Mich.  333;  Cox  v. 
Cox,  iq  Ohio  St.  502,  2  km.  Rep.  415. 

2.  Decree  of  Separation  Not  a  Bar  to  Suit  for 
Absolute  Divorce.  —  Edgcrly  v.  Edgcrly,  ii2 
.Mj'ss.  53. 

In  Evans  v.  Evans,  43  Minn.  31,  the  wife 
was  granted  an  absolute  divorce  on  account  of 
her  husband's  habitual  drunkenness,  the  cause 
of  action  having  arisen  after  she  had  obtained 
a  decree  of  separation  from  bed  and  board  for- 
ever. The  court  said:  "The  statute  under 
which  the  plaintiff  obtained  a  decree  a  minsn 
et  thoro  was  not  intended  to  abridge  the  statute 
upon  the  subject  of  absolute  divorce  nor  to  re- 
strict its  operation.  *  »  *  Xq  hold  that  a 
divorce  from  the  bonds  cannot  be  adjudged  so 
long  as  a  decree  of  separation  is  in  force  would 
lead  to  the  most  surprising  results.  It  would 
confer  upon  the  wife  the  power  to  obtain  a  per- 
petual decree  a  mensa  ct  thi>ro  from  an  offending 
husband,  and  thereafter  to  openly  give  cause 


for  a  divorcer  vinculo,  while,  the  husband,  no 
matter  how  irreproachable  his  behavior  and 
character  might  have  become  in  the  meantime, 
remains  without  remedy  or  relief.  Such  a  rule 
would  compel  an  unfortunate  wife  to  ask  for  an 
absolute  divorce  in  the  first  instance,  if  she  re- 
garded a  reconciliation  as  doubtful,  or  that, 
possibly,  she  might  want,  at  some  time,  to  be 
wholly  freed  from  her  marriage  vows,  instead 
of  simply  seeking  temporary  relief  and  separa- 
tion, in  the  hope,  perhaps,  of  such  conduct  in 
the  future  as  would  warrani  a  revocation  of 
the  decree." 

Although  the  husband  has  obtained  a  decree 
of  judicial  separation,  he  may  obtain  an  abso- 
lute divorce  for  adultery  committed  after  such 
decree.  Mason  v.  Mason,  8  Prob.  Div.  21. 
See  also  Green  v.  Green,  L.  R.  3  P.  &  D.  121 ; 
Geils  V.  Geils,  15  Scotch  Ses.  Cas.  (2d  ser.)  28; 
I  Macq.  App.  Cas  36. 

3.  Prevents  Inquiry  as  to  Matters  Prior  to  De- 
cree.— -  Slade  V.  Sladc,  58  Mc.  157. 

A  decree  for  separate  maintenance  adjudg- 
ing that  the  wife  is  living  apart  from  her 
husband  for  justifiable  cause  is  a  bar  to  the  h  us- 
band's  suit  for  a  divorce  on  the  ground  of  her 
desertion,  brought  three  years  after  such  de- 
cree, it  appearing  that  no  cause  for  divorce 
had  arisen  since  th'e  decree.  Miller  v.  Miller, 
150  Mass.  III. 

Rut  where,  after  obtaining  such  decree,  the 
wife  refuses,  without  reasonable  cause,  to  re- 
turn and  cohabit  with  the  husband,  he  is  en- 
titled to  a  decree  for  desertion.  Bauder's 
Appeal,  115  Pa.  St.  480. 

Where  the  wife  has  obtained  a  decree  of 
separation  in  Maryland,  and  the  husband  sub- 
sequently removes  to  Illinois  and  applies  for 
divorce  on  the  ground  of  the  cruelty  of  the 
wife,  his  suit  will  be  regarded  with  suspicion 
and  dismissed  where  the  evidence  is  not  clear 
and  satisfactory  to  the  trial  court.  Ilitchins 
V.  Hitchins,  41  111.  App.  82. 

A  decree  nisi  was  rendered  in  favor  of  the 
wife  on  the  ground  of  the  husband's  desertion. 
Subsequently  he  committed  adultery,  and  the 
wife  applied  for  an  absolute  divorce.  It  was 
held  that  a  decree  nisi  was  not  a  bar  to  an  ab- 
solute divorce,  and  that  the  husband  could  not 
set  up  in  recrimination  facts  known  to  him  be- 
fore the  decree  'lisi  was  rendered.  Edgerly  r-. 
Edgcrlv,  112  Mass.  53. 

4.  Issues  Not  Identical.  —  A  decree  dismissing 
the  wife's  bill  for  separate  maintenance  is  nol 
conclusive  as  to  her  desertion.  The  question 
whether  she  lived  separate  and  apart  from  her 
husband,  without  her  fault,  is  not  identical 
with  an  issue  whether  she  wilfully  deserted 
and  absented  herself  from  him  without  any 
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Decree  Refusing  Divorce  —  Res  Judicata  as  to  Recrimination.  —  Where  a  decree  has 
been  reiulcrcd  finding  that  certain  misconduct  does  not  constitute  a  cause  for 
divorce,  the  same  misconduct  does  not  constitute  a  bar  to  an  action  for  divorce 
brought  by  the  other  party.* 

IX.  Evidence  -  -  1.  Nature  of,  in  Suits  for  Divorce.  —  The  jurisdiction  to  grant 
divorce  is  conferred  by  statute  upon  courts  of  equity  or  upon  courts  having 
both  chancery  and  common-law  jurisdiction,  and  these  statutes  usually  provide 
that  the  proceedings  shall  be  the  same  as  in  other  cases  in  chancery  *  or  as  in 
other  civil  actions. 

2.  Confessions  and  Admissions  —  Admissibility.  —  It  is  conceded  that  the  confes- 
sion and  admission  of  the  parties  are  admissible  "*  unless  the  statute  excludes 


reasonable  cause.  Umlauf  v.  Umlauf,  117  111. 
580.  57  Am.  Rep.  880. 

In  a  suit  for  divorce  on  the  ground  of  deser- 
tion by  the  wife,  she  set  up  as  recrimination 
the  cruelty  and  adultery  of  the  husband,  and 
filed  a  cross-petition  alleging  the  same  facts 
and  praying  for  a  separate  maintenance.  A 
verdict  was  returned  against  the  husband,  and 
the  court  dismissed  his  bill  and  continued  the 
cross  bill  for  hearing  at  a  subsequent  term. 
It  was  held  that  on  such  hearing  the  finding  of 
the  jury  was  not  sufficient  evidence  to  sustain 
the  cross-bill,  as  the  issues  were  not  identical. 
Wahle  V.  Wahle,  71  III.  510. 

1.  Causes  in  Former  Suit  Cannot  Be  Set  Up  as 
Defense.  —  A  wife  brought  suit  for  divorce  on 
the  ground  of  intolerable  severity  and  refusal 
to  support.  After  a  hearing  on  the  merits  the 
suit  was  dismissed.  It  was  held  that  in  the  hus- 
band's suit  for  divorce  for  adultery  of  the 
wife  she  could  not  set  up  the  same  causes 
alleged  in  the  former  suit  as  a  bar  in  recrim- 
ination, as  the  decree  of  dismissal  was  conclu- 
sive upon  the  parties  that  the  causes  alleged 
in  the  former  suit  were  insufficient.  It  was 
intimated  that  "  the  court,  in  its  discretion, 
could  have  dismissed  the  former  libel  without 
prejudice,  and  thus  have  prevented  such  judg- 
ment from  operating  as  an  estoppel."  Tillison 
V.  Tillison,  63  Vt.  411. 

The  opposite  conclusion  was  reached  in 
Lyster  v.  Lyster,  iii  Mass.  327,  where  it  was 
held  that  in  a  husband's  suit  for  desertion  the 
wife  could  set  up  cruel  and  abusive  treatment 
and  gross  habits  of  intoxication  as  a  justifica- 
tion for  leaving  her  husband,  although  her 
former  suit  for  divorce  on  these  grounds  had 
been  dismissed.  Misconduct  of  the  husband 
not  amounting  to  a  cause  for  divorce  might  be 
sufficient  to  justify  the  wife  in  leaving  her 
husband. 

Where  the  husband  fails  to  establish  the 
wife's  adultery,  and  his  suit  for  divorce  is  dis- 
missed, he  cannot  allege  the  same  acts  as  a  de- 
fense to  the  wife's  suit  for  divorce.  Lewis  f. 
Lewis,  106  Mass.  309;  Robinson  v.  Robinson, 
2  Prob.  Div.  75. 

2.  Suit  in  Equity. —  In  the  following  states 
the  suit  for  divorce  is  a  chancery  proceeding, 
and  the  statutes  provide  that  the  proceedings 
shall  be  the  same  as  in  "  other  cases  in  chan- 
cery: "  Alabama,  Arkansas ,  Florida,  Illinois, 
liTaryland,  Mississippi ,  Alontana,  Tennessee, 
Virginia,  West  Virginia. 

3.  Civil  Actions  under  the  Codes.  —  In  the  code 
states,  or  in  states  where  only  one  form  of  civil 
action  exists,  the  statutes  frequently  provide 
that  the  same  process  and  proceedings  shall  be 
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had  "  as  in  other  civil  suits  or  actions."  See 
the  statutes  of  Arizona,  Georgia,  Iowa,  Kan- 
sas, Missouri,  Nebraska,  North  Carolina,  Texas, 
Utah,  Washington,  IFiseonsin,  Wyoming. 

4.  Confessions  and  Admissions  —  Conttecticut.  — 
Morehouse  v.  Morehouse,  (Conn.  1898)  39  Atl. 
Rep.  516. 

Georgia.  — Johns  v.  Johns,  29  Ga.  718. 

Iowa.  —  Lyster  v.  Lyster,  i  Iowa  130. 

Kansas.  —  Burke  v.  Burke,  44  Kan.  307,  21 
Am.  St.  Rep.  283. 

Maine.  —  Vance  v.  Vance,  8  Me.  132. 

Mississippi.  —  Fulton  v.  Fulton,  36  Miss. 
517- 

N'ew  Hampshire.  —  White  '<.'.  White,  45  N.  H. 
121. 

New  Jersey.  —  Clutch  v.  Clutch,  I  N.  J.  Eq. 
474;  Berckman  v.  Berckman,  16  N.  J.  Eq.  122; 
Summerbell  v.  Summerbell,  37  N.  J.  Eq.  603; 
Lindsay  v.  Lindsay,  42  N.  J.  Eq.  150. 

New  York.  —  Betts  v.  Betts,  I  Johns.  Ch. 
(N.  Y.)97;  Devanbagh  v.  Devanbagh,  5  Paige 
(N.  Y.)  554;  Lyon  v.  Lyon,  62  Barb.  (N.  \ .) 
141. 

Pennsylvania.  —  Matchin  v.  Matchin,  6  Pa. 
St.  337,  47  Am.  Dec.  466. 

In  Hansley  v.  Hansley,  10  Ired.  L.  (32  N. 
Car.)  506,  it  was  held  that  all  confessions 
should  be  excluded  on  the  ground  of  the  dan- 
ger of  collusion. 

A  statute  providing  that  no  sentence  of  nul- 
lity of  marriage  shall  be  pronounced  solely  on 
the  declarations  or  confessions  of  the  parties 
leaves  the  question  of  admissibility  to  depend 
on  the  rules  of  evidence.  Such  statute  only 
limits  the  weight  or  effect  to  be  given  the  ad- 
missions when  received  in  evidence.  Richard- 
son V.  Richardson,  50  Vt.  iig. 

Statute  Renders  Confessions  InsufSlcient  but  Not 
Inadmissible. —  A  statute  providing  that  "no 
decree  can  be  rendered  on  the  confession  of 
the  parties,  or  either  of  them,"  does  not  ex- 
clude confessions,  but  renders  them  insufficient 
to  support  a  decree.  "  It  makes  them  admis- 
sible, but  forbids  the  rendition  of  a  decree  for 
divorce  when  they  constitute  the  only  evi- 
dence of  the  alleged  cause  for  divorce.  It  does 
not,  however,  forbid  the  rendition  of  such  de- 
cree when  they  do  not  constitute  the  only  evi- 
dence, but  are  proved  in  conjunction  with  other 
circumstances  and  conduct,  which  confirm  or 
tend  to  confirm  them,  and  repel  the  idea  of  col- 
lusion between  the  parties."  King  v.  King, 
28  Ala.  315.  The  same  conclusion  is  reached 
in  Baker  v.  Baker,  13  Cal.  87. 

Statutes  Excluding  Admissions.  —  Richardson-. 
V.  Richardson,  4  Port.  (Ala.)  467,  30  Am.  Dec. 
538;  Moyler  v.  Moyler,  11  Ala.  624;  King  v- 
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such  testimony. ' 

Corroboration.  —  But  owing  to  the  danger  of  fraud,  collusion  or  conspiracy 
between  the  parties,  or  duress  or  coercion  on  the  part  of  the  husband,  such 
evidence  is  entitled  to  but  little  weight,  and  is  not  alone  sufficient  to  support  a 
decree  of  divorce.'"* 

In  the  Ecclesiastical  Courts,  under  the  canon  of  1603,  the  same  rule  was  observed.' 
The  confession  was  received  with  other  evidence  and  accorded  such  weight  as 
the  circumstances  warranted,*  but  it  was  always  held  to  be  insufficient  to  sup- 
port a  decree  unless  corroborated  by  other  evidence." 

Statutes  Prohibiting  Divorce  Based  on  Confessions  and  Admissions.  — •  Our  divorce  statutes 
prohibiting  the  courts  from  granting  divorces  upon  the  confessions  and  admis- 


King,  28  Ala.  315;  Toole  v.  Toole,  lOg  N.  Car. 
615,  112  N.  Car.  152,  34  hvn.  St.  Rep.  479. 

1.  Stafford  v.  Stafford,  41  Tex.  iii;  Endick 
V.  Endick,  61  Tex.  559;  Hanna  v.  Hanna,  3 
Tex.  Civ.  App.  51;  Hampton  v.  Hampton,  87 
Va.  143. 

Injunction  Against  Use  of  Confession  in  Divorce 
Suit.  —  An  injunction  will  be  granted  to  re- 
strain the  husband  from  using  a  written  con- 
fession by  the  wife  that  she  had  committed 
adultery  as  evidence  against  her  in  his  suit  for 
divorce  where  such  confession  was  obtained 
by  fraud  and  duress.  Callender  v.  Callender, 
53  How.  Pr.  (N.  Y.  Supreme  Ct.)  364. 

2.  Confessions  and  Admissions  Entitled  to  Little 
Weight  —  Indiana.  — Scott  v.  Scott,  17  Ind. 
309. 

Louisiana.  —  Mack  v.  Handy,  39  La.  Ann. 
491. 

Massachusetts.  —  Baxter  v.  Baxter,  I  Mass. 
346;  Holland  v.  Holland,  2  Mass.  154. 

Mississippi. — Armstrong  v.  Armstrong,  32 
Miss.  279. 

Missouri. — Twyman  v.  Twyman,  27  Mo. 
383- 

New  Hampshire.  —  Washburn  v.  Washburn, 
5  N.  H.  195;  White  V.  White  45  N.  H.  121. 

New  Jersey.  —  Miller  v.  Miller,  2  N.  J.  Eq. 
139;  Clutch  V.  Clutch,  I  N.  J.  Eq.  474;  Summer- 
bell  V.  Summerbell,  37  N.  J.  Eq.  603. 

New  York.  —  Montgomery  v.  Montgomery, 
3  Barb.  Ch.  (M.  Y.)  132;  Lyon  v.  Lyon,  62  Barb. 
{N.  Y.)  138;  Devanbagh  v.  Devanbagh,  5  Paige 
(N.  Y.)  554;  Betts  V.  Bctts,  i  Johns.  Ch.  (N.  Y.) 
197. 

Vermont.  —  Gould  v.  Gould,  2  Aik.  (Vt.)  180. 

The  court  will  adhere  to  this  rule,  although 
the  statutes  are  silent  as  to  the  weight  of  such 
evidence.    True  z/.  True,  6  Minn.  458. 

Corroborative  Evidence  Required.  —  In  Sum- 
merbell V.  Summerbell,  37  \.  J.  Eq.  603,  the 
court,  after  reviewing  the  decisions,  said:  "  I 
take  the  rule  to  be  that,  if  the  proofs  in  a 
cause,  irrespective  of  the  confession  of  the 
criminated  party,  well-nigh  demonstrate  the 
fact  of  adultery  charged,  but  do  not  entirely 
satisfy  the  conscience  of  the  court,  the  confes- 
sion may  then  (if  free  from  suspicion  of  collu- 
sion or  duress,  or  improper  influence,  or  of 
having  been  prepared  to  furnish  evidence)  be 
permitted  to  decide  the  otherwise  doubtful 
judgment  of  the  court." 

In  Betts  V.  Betts,  i  Johns.  Ch.  (N.  Y.)  197, 
Chancellor  Kent  said;  "The  party's  confes- 
sion may  and  does  aid  other  proofs,  but  the 
decree  must  not  rest  alone,  nor  perhaps  essen- 
tially, on  such  confessions;  for  there  is  great 
clanger  of  cf)Ilusi()n  Ijetwcc-n  tlie  parties,  or  of 


confession  extorted,  or  made  designedly,  to 
furnish  means  to  effect  a  divorce." 

"  Such  evidence,"  it  is  said,  "  may  convince 
to  a  moral  certainty;  but  it  does  not  fill  the 
measure  of  legal  proof."  Jones  v.  Jones,  17 
N.  J.  Eq.  351. 

Confession  SufScient  Where  No  Collusion.  —  A 
husband  wrote  to  his  wife  after  an  absence  of 
fourteen  years  that  he  had  been  living  with 
another  woman  as  his  wife,  by  whom  he  had 
five  children,  and  expressed  his  penitence  and 
desire  for  a  reconciliation.  This  was  held  suffi- 
cient proof  of  adultery  without  other  evidence, 
it  appearing  from  the  circumstances  that  there 
was  no  collusion.  Billings  v.  Billings,  11 
Pick.  (Mass.)  461. 

3.  A  Canon  of  1603  provided  that  "  good  cir- 
cumspection and  advice  be  used,  and  that  the 
truth  may,  as  far  as  possible,  be  sifted  out  by 
the  depositions  of  witnesses  and  other  lawful 
proofs  and  evictions,  and  that  credit  be  not 
given  to  the  sole  confession  of  the  parties  them- 
selves, howsoever  taken  upon  oath,  either 
within  or  without  the  court."  See,  in  ref- 
erence to  this  canon.  Collet's  Case,  T.  Jones 
213;  Cobbe  V.  Garston,  Mil  ward  537;  Sawyer 
V.  Sawyer,  Walk.  (Mich.)  48;  True  v.  True, 
6  Minn.  458. 

4.  In  Stone  v.  Stone,  3  Notes  Cas.  278,  Dr. 
Lushington  said  that  a  confession  is  "  a  species 
of  evidence  of  the  highest  kind,  provided 
always. that  it  is  accompanied  with  certain  req- 
uisites—  first,  undoubted  pr<;of  that  the 
admissions  were  made;  second,  that  the  ex- 
pressions were  clear  and  distinct;  and,  third, 
that  the  admissions  were  sincere." 

6.  Confession  Must  Be  Supported  by  Other  Evi- 
dence.—  Noverre  v.  Noverre,  i  Rob.  Eccl.  428; 
Williams  v.  Williams,  I  Hag.  Con.  229,  4  Eng. 
Eccl.  415;  Harris  v.  Harris,  2  Hag.  Eccl.  376, 
d.  Eng.  Eccl.  160;  Owen  v.  Owen,  4  Hag.  Eccl. 
261;  Mortimer  v.  Mortimer,  2  Hag.  Con.  310, 
4  Eng.  Eccl.  543;  Tucker  v.  Tucker,  11  Jur. 
893,  5  Notes  Cas.  458;  Burgess  v.  Burgess,  2 
Hag.  Con.  223.  4  Eng.  Eccl.  527;  Grant  v. 
Grant,  2  Curt.  Eccl.  16;  Searlc  z/.  Price,  2  Hag. 
Con.  187,  4  Eng.  Eccl.  524;  Deane  v.  Deane, 
12  Jur.  63;  Wright  v.  Elwood.  I  Curt.  Eccl. 
662;  Harrison  v.  Harrison,  4  Moo.  P.  C.  96; 
Brealy  v.  Reed,  2  Curt.  Eccl.  833,  7  Eng.  Eccl. 
328. 

Some  of  these  cases  are  reviewed  in  Sum- 
merbell ^|.  Summerbell.  37  N.  |.  Eq.  603. 

Present  Kule  in  England.  —  The  rule  stated 
in  the  text  is  in  force  under  the  present  divorce 
act  in  England.  Williams  v.  Williams,  L.  R. 
I  P.  D.  29;  Robinson  v.  Robinson,  i  Sw.  & 
Tr.  362. 
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sions  of  the  parties  are  declaratory  of  the  common  law  and  are  construed  in 
conformity  with  the  decisions  of  the  ecclesiastical  courts.*  These  statutes 
prevent  the  parties  from  stipulating  or  admitting  material  facts,*  and  require 
full  and  satisfactory  proof  of  the  allegations  in  the  petition  although  a  default 
has  been  entered. 

Weight  and  Credibility.  —  The  weight  to  be  given  the  confession  of  a  party  is 
to  be  determined  from  the  circumstances  under  which  the  confession  was  made.* 
With  corroborative  evidence  a  confession  may  be  satisfactory  proof  of  a  cause 
for  divorce  where  it  is  free  from  collusion  *  and  the  circumstances  repel  sus- 
picion of  fraud  or  coercion.®  But  if  the  circumstances  show  that  the  confession 
was  involuntar}^  or  obtained  by  fraud  or  duress,  no  divorce  will  be  granted 
upon  such  evidence,  although  there  is  some  corroborative  evidence.'' 

Default  or  Decree  Pro  Confesso.  —  A  default  entered  against  a  party  for  the  want 
of  an  answer  or  a  decree  />ro  confesso  does  not  relieve  the  plaintiff  from  estab- 
lishing his  case  with  satisfactory  proofs,  or  authorize  a  decree  without  a  hear- 
ing as  in  other  chancery  cases,  for  the  state  is  a  party  and  is  not  bound  by  the 
confessions  and  admissions  of  the  husband  or  wife.* 

Stipulation  or  Admission  of  Facts.  —  No  essential  fact,  such  as  residence®  or  mar- 
riage,'" can  be  established  b}'  stipulation  or  admissions  in  the  pleadings  or  on 
the  trial." 

3.  Proof  of  Marriage  —  Admission  of  Marriage.  —  The  marriage  ma}'^  be  proved  as 
in  other  actions  except  that  it  cannot  be  established  by  admission  of  the 
parties.**  It  may  be  established  by  any  circumstantial  evidence,*^  such  as 
cohabitation  and  repute.** 


1.  Statutes  Prohibiting  Divorces  Based  on  Con- 
fessions.—  King  V.  King,  28  Ala.  315;  Welch 
<■.  Welch,  16  Ark.  527;  Baker  z/.  Baker,  13  Cal. 
94;  Evans  v.  Evans,  41  Cal.  103;  Kean  v. 
Kean,  7  D.  C.  4;  Shillinger  v.  Shillinger,  14 
111.  147;  Burke  v  Burke,  44  Kan.  307,  21  Am. 
St.  Rep.  283;  Woodrick  z/.  Woodrick,  (Supreme 
Ct.)  20  N.  Y.  Supp.  468 ;  Steffens  v.  Steffens,  16 
Daly  (N.  Y.)  363,  19  Civ.  Pro.  Rep.  (N.  Y.)  267; 
Fowler  v.  Fowler,  igCiv.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  282. 

2.  See  infra,  this  subsection,  the  paragraph 
Stipulation  or  Admission  of  Facts. 

3.  See  infra,  this  subsection,  the  paragraph 
Default  or  Decree  Fro  Confesso. 

4.  Sawyer  v.  Sawyer,  Walk.  (Mich.)  48. 

5.  Corroborated- Confession,  Collusion  Disproved. 
—  Billings  V.  Billings,  11  Pick.  (Mass.)  461; 
Tewksbury  v.  Tewksbury,  4  How.  (Miss.)  109; 
Clutch  V.  Clutch,  I  N.  J.  Eq.  474;  Madge  v. 
Madge,  42  Hun  (N.  Y.)  524;  Fullerton  v.  Full- 
erton,  11  Scotch  Ses.  Cas.  (3d  ser.)  720. 

In  Billings  v.  Billings,  11  Pick.  (Mass.)  461, 
a  divorce  was  granted  solely  on  a  confession 
and  proof  that  there  was  no  collusion.  This 
is  believed  to  be  the  only  case  where  no  cor- 
roborative evidence  was  required.  See  criti- 
cism in  Summerbell  v.  Summerbell,  37  N.  J. 
Eq.  603. 

6.  Matchin  v.  Matchin,  6  Pa.  St.  332,  47  Am. 
Dec.  466. 

7.  Confession  Vitiated  by  Fraud  or  Duress.  — 

Tvvyman  7^.  Twyman,  27  Mo.  383;  Summerbell 
V.  Summerbell,  37  N.  J.  Eq.  603;  Derby  v. 
Derby,  21  N.  J.  Eq.  48;  Miller  v.  Miller,  2  N. 
J.  Eq.  139;  Callender  v.  Callender,  53  How. 
Pr.  (N.  Y.  Supreme  Ct.)  364;  Hampton  v. 
Hampton,  87  Va.  148. 

8.  Default. — Welch  v.  Welch,  16  Ark.  527; 
\'iser  V.  Bertrand,  14  Ark.  267;  Hawes  v. 
Hawes,  33  111.  286;  Scott  v.  Scott,  17  Ind.  309; 
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Robinson  v.  Robinson,  16  Mich.  79;  Barry  v. 
Barry,  Hopk.  (N.  Y.)  118;  Graves  v.  Graves.  2 
Paige  (N.  Y.)62:  Hanks  v.  Hanks,  3  Edw.  Ch. 
(N.  Y.)  469;  Lincoln  v.  Lincoln,  6  Robt.  (N. 
Y.)  525 ;  Palmer  v.  Palmer,  i  Paige  (N.  Y.)  276; 
Robinson  v.  Robinson,  I  Barb.  (N.  Y.)  27. 

9.  Kesidence.  —  Where  the  residence  of  the 
plaintiff  must  be  proved  by  at  least  two  wit- 
nesses, such  proof  cannot  be  waived  by  the 
admission  of  defendant's  counsel  that  plaintiff 
is  a  resident  of  the  state.  Prettyman  v.  Pret- 
tyman,  125  Ind.  149. 

10.  Marriage. — Morris  v.  Morris,  20  Ala.  168; 
Williams  v.  Williams,  3  Me.  135;  Schmidt  f. 
Schmidt,  29  N.  J.  Eq.  496;  Zule  v.  Zule,  I  N. 
J.  Eq.  96.  But  see  contra,  Fox  v.  Fox,  25  Cal. 
587;  Harman  v.  Harman,  16  111.  85. 

11.  Hughes  V.  Hughes,  44  Ala.  6g8;  True  v. 
True,  6  Minn.  458;  Schmidt  v.  Schmidt,  29  N. 
J.  Eq.  496. 

12.  See  the  title  Marriage.  A  marriage  must 
be  proved  and  cannot  be  admitted  by  the  par- 
ties. See  supra,  this  section,  Confessions  and 
Admissions. 

13.  Matter  of  Hamilton,  76  Hun  (N.  Y.)  200. 

14.  Cohabitation  and  Kepute  as  Evidence  of  Mar- 
riage—  California.  —  Kilburn  v.  Kilburn,  89 
Cal.  46,  23  Am.  St.  Rep.  447;  White  v.  White, 
82  Cal.  427. 

Illinois.  —  Bowman  v.  Bowman,  24  111.  App. 
165. 

Indiana.  —  Trimble  v.  Trimble,  2  Ind.  76. 
Iowa.  —  Borton  z\  Borton,  48  Iowa  697. 
Maryland.  —  Barnum  v.   Barnum,  42  Md. 
251. 

Michigan.  —  Clancy  v.  Clancy,  66  Mich.  202; 
Cross  V.  Cross,  55  Mich.  280. 

Mew  Jersey.  —  Vreeland  v.  Vreeland,  18  N. 
J.  Eq.  43. 

A'eiv  York.  —  Finn  v.  Finn,  12  Hun  (N.  Y.) 
339;  Bullock  V.  Bullock,  85  Hun  (N.  Y.)  373. 
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4.  Proof  of  Causes  for  Divorce.  —  A  suit  for  divorce  is  a  civil  action,  and  not  a 
proceeding  to  punish  a  crime,  and  therefore  the  rules  of  evidence  in  criminal 
law  are  not  applicable  to  suits  for  divorce.* 

Degree  of  Proof.  —  The  misconduct  constituting  the  cause  for  divorce  must  be 
established  by  complete  and  satisfactory  evidence.*  It  is  not  necessary  to 
establish  a  cause  for  divorce  by  evidence  satisfying  the  mind  beyond  a  reason- 
able doubt. ^ 

X.  Witnesses  —  1.  Number  of  Witnesses  Required.  —  The  ecclesiastical  courts 
required  proof  of  any  fact  to  be  established  by  two  witnesses  and  refused  to 
accept  the  testimony  of  any  witness  unless  corroborated,**  but  this  rule  was 
never  adopted  in  the  United  States.^ 

2.  Corroborative  Evidence  —  Necessity  Of.  —  While  the  courts  are  reluctant  to 
grant  a  decree  upon  the  uncorroborated  testimony  of  a  party  to  the  suit,  it 
seems  that  there  is  no  rule  of  law  preventing  a  decree  upon  such  testimony.* 


Ohio.  —  Houpt  V.  Houpt,  5  Ohio  539. 

Texas.  —  Wright  v.  Wright,  6  Tex.  3. 

Vermont.  —  Mitchell  v.  Mitchell,  11  Vt.  134. 

West  Virginia.  —  Hitchcox  v.  Hitchcox,  2 
W.  Va.  435- 

A  marriage  will  not  be  presumed  where  it 
appears  that  the  cohabitation  was  illicit  and  of 
meretricious  origin.  Hunt's  Appeal,  86  Pa.  St. 
294;  Harbeck  v.  Harbeck,  102  N.  Y.  714,  2  N. 
Y.  St.  Rep.  451;  Hynes  v.  McDermott,  91  N. 
Y.  451,  43  Am.  Rep.  677;  Chamberlain  v. 
Chamberlain,  71  N.  Y.  423;  Badger  v.  Badger, 
88  N.  Y.  546,  42  Am.  Rep.  263;  Brinkley  v. 
Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  460; 
Ahlberg  t'.  Ahlberg,  (Super.  Ct.)  24  N.  Y.  Supp. 
919;  Van  Dusan  v.  Van  Dusan,  97  Mich.  70. 

1.  Eules  of  Criminal  Evidence  Not  Applicable.  — 
Baker  v.  Baker,  5  Prob.  Div.  142;  Mordaunt  v. 
Moncreiffe,  L.  R.  2  H.  L.  Sc.  374;  Sharon  v. 
Sharon,  67  Cal.  185;  Bowman  v.  Bowman,  64 
111.  75;  Powell  f.  Powell,  IC4  Ind.  18;  Prather 
V.  Prather,  26  Kan.  275;  Allen  z/.  Allen,  loi  N. 
Y.  658:  Best  V.  Best,  161  Pa.  St.  515;  Poertner 
V.  Poertner,  66  Wis.  644. 

But  in  some  of  the  early  decisions  the  divorce 
statutes  were  considered  to  be  rather  in  the 
nature  of  criminal  than  civil  statutes.  Barber 
■V.  Root,  10  Mass.  260;  Maichin  v.  Matchin,  6 
Pa.  St.  332,  47  Am.  Dec.  466;  Dickinson  v. 
Dickinson,  3  Murph.  (7  N.  Car.)  327,  9  Am. 
Dec.  608;  O'Bryan  v.  O'Bryan,  13  Mo.  16,  53 
Am.  Dec.  128;  Stafford  v.  Stafford,  41  Tex. 
III. 

2.  Carter  v.  Carter,  62  111.  439;  Allen  v. 
Allen.  loi  N.  Y.  658;  Smith  v.  Smith,  5  Ore- 
gon 187. 

Only  a  Preponderance  of  Evidence  Necessary.  — 

But  in  Pittman  v.  Pittman,  72  111.  App.  500, 
it  was  held  that  an  instruction  requiring  "  sat- 
isfactory "  evidence  of  adultery  was  error,  as 
tending  to  create  a  belief  in  the  jury  that  their 
minds  must  be  convinced  beyond  a  reasonable 
doubt,  whereas  all  that  is  required  is  that  the 
charge  be  established  by  a  preponderance  of 
evidence. 

On  the  same  ground  an  instruction  that  a 
"  clear  preponderance  "  of  evidence  is  required 
is  erroneous.  Lenningz-.  Lenning,  73  III.  App. 
224.    Sec  also  Stiles  v.  Stiles,  167  III.  576. 

Evidence  Confined  to  Cause  Alleged.  —  In  a  pro- 
ceeding for  a  divorce  upon  the  ground  of  deser- 
tion alone,  with  testimony  as  to  the  infidelity, 
drunkenness,  and  adultery  of  the  defenrlant, 
the    respondent    has   a    right    to  presume 


that  all  the  testimony  will  be  confined  to  the 
ground  of  divorce  laid  in  the  libel.  MuUer 
V.  Muller,  6  Pa.  Dist.  Ct.  Rep.  176. 

In  a  Suit  for  Divorce  Presented  to  the  Court  upon 
Ex  Parte  Depositions,  the  witnesses  having  been 
subject  to  110  cross-examination  except  by  the 
formal  interrogatories  required  by  the  rule  of 
court,  it  is  not  enough  that  there  should  be 
sufficient  proof  to  require  the  submission  of  the 
facts  to  a  jury.  The  proof  must  be  substantial 
and  convincing,  and  must  cover  every  fact 
necessary  to  make  out  the  case.  Hassett  v. 
Hassett,  5  Pa.  Dist.  Ct.  Rep.  604. 

3.  Chestnut  J'.  Chestnut,  88  111.  548;  Pittman 
V.  Pittman,  72  111.  App.  500;  Best  v.  Best, 
161  Pa.  St.  515;  Poertner  v.  Poertner,  66  Wis. 
644,  overruling  Freeman  v.  Freeman,  31  Wis. 
235- 

4.  Two  Witnesses  Required  by  Ecclesiastical 
Courts.  —  Evans  v.  Evans,  i  Rob.  Eccl.  16;  ; 
Curtis  V.  Curtis,  5  Moo.  P.  C.  252;  Best  v. 
Best,  2  Phillim  169;  Clarke  v.  Douce,  2  Phil- 
lim.  339;  Morgan  v.  Hopkins,  2  Phillim.  5S2; 
Clutton  V.  Cherry,  2  Phillim.  373;  Saunders  7'. 
Saunders,  11  Jur.  73S;  King  v.  King,  2  Rob. 
Eccl.  153;  Simmons  v.  Simmons,  i  Rob.  Eccl. 
566;  Oliver  v.  Heathcote,  2  Add.  Eccl.  35; 
Schultes  V.  Hodgson,  i  Add.  Eccl.  105. 

5.  The  decree  may  be  based  on  the  testi- 
mony of  the  plaintiff  alone.  See  cases  cited 
in  the  following  notes. 

6.  Courts  Act  Reluctantly  on  Uncorroborated 
Testimony  of  Party.  —  11.  P.,  L.  R.  3  P.  &  D. 
126;  F.  V.  D.,4  Sw.  &  Tr.  86;  Sylvis  v.  Sylvis. 
II  Colo.  319. 

Where  the  testimony  of  the  husband  and 
wife  as  to  the  cause  of  their  separacion  was 
conflicting  it  vvas  held  that  a  decree  could  be 
rendered  on  the  testimony  of  the  wife.  "  The 
rule,"  said  Gray,  J.,  "  upon  which  ihe  judges 
have  usually  acted  in  these  cases,  of  not  grant- 
ing a  divorce  upon  the  uncorroborated  testi- 
mony of  the  libellant.  is  merely  a  general  rule 
of  practice,  and  not  an  inflexible  rule  of  law. 
When  other  evidence  can  be  had,  it  is  not 
ordinarily  safe  or  fit  to  rely  upon  the  testi- 
mony of  the  party  only.  But  sometimes  no 
other  evidence  exists,  or  can  be  obtained. 
The  parties  arc  made  competent  witnesses,  by 
statute,  and  there  is  no  law  to  prevent  the 
finding  of  a  fact  upon  the  testimony  of  a  party 
whose  credibility  and  good  faith  are  satisfac- 
torily established."  Robl)ins  v.  Robbins,  loO 
Mass.  150,  97  Am.  Dec.  91. 
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But  corroborative  evidence  is  required  in  some  states,*  and  in  a  few  states  the 
courts  are  prohibited  by  statute  from  rendering  a  divorce  on  the  uncorroborated 
testimony  of  the  parties.*'' 

Circumstantial  Evidence  as  Corroboration.  ■ —  Circun^stantial  evidence  tending  tO 
support  the  testimony  of  a  party  is  sufificient  corroboration.* 

3.  Parties  as  Witnesses  —  Competency.  —  At  common  law  the  parties  were 
incompetent  to  testify  as  witnesses  in  the  suit  for  divorce,  and  such  testimony 
was  not  received  in  the  ecclesiastical  courts.*  The  husband  and  wife  were 
incompetent  for  two  reasons:  first,  because  they  were  parties  and  interested  in 
the  event  of  the  suit ;  *  and  second,  because  they  could  not  testify  for  or  against 
each  other,  as  this  was  against  public  policy.® 

Removal  of  Disability  of  Interest.  —  The  removal  of  the  disability  resting  on  the 
husband  and  the  wife  as  interested  parties  does  not  render  them  competent  to 


1.  Corroborative  Evidence  Held  Essential.  — 

Rie  V.  Rie,  34  Ark.  37;  Brown  v.  Brown,  38 
Ark.  324;  Kurtz  v.  Kurtz,  38  Ark.  119;  Scar- 
borough V.  Scarborough,  54  Ark.  20;  De  Witt 
V.  De  Witt,  (N.  J.  1896)  36  Atl.  Rep.  20; 
McShane  v.  McShane,  45  N.  J.  Eq.  341;  Cos- 
till  V.  Costill,  47  N.  J.  Eq.  346;  Herold  v.  Her- 
old,  47  N.  J.  Eq.  210;  Fischer  v.  Fischer,  18  N. 
J.  Eq.  300;  Franz  ?>.  Franz,  32  N.  J.  Eq.  483; 
Sandford  ?/.  Sandford,  32  N.  J.  Eq.  420;  Pul- 
len  V.  Pullen,  29  N.  J.  Eq.  541;  Tate  v.  Tate, 
26  N.  J.  Eq.  55;  Belton  v.  Belton,  26  N.  J. 
Eq.  449;  Raid  v.  Reid,  21  N.  J.  Eq.  331; 
Woodworth  7j.  Woodworth,  21  N.  J.  Eq.  251; 
Cummins  v.  Cummins,  15  N.  J.  Eq.  138; 
Doughty  V.  Doughty,  32  N.  J.  Eq.  32;  Palmer 
V.  Palmer,  22  N.  J.  Eq.  88;  Daeters  v.  Daeters, 
(N.  J.  1897)  38  Atl.  Rep.  950. 

Corroboration  is  required  because  the  testi- 
mony of  a  party  is  of  no  greater  weight  than 
the  testimony  of  an  accomplice.  Harris  v. 
Harris,  L.  R.  2  P.  &  D.  77;  Scott  v.  Scott,  3 
Sw.  &  Tr.  319;  Shafto  v.  Shafto,  28  N.  J.  Eq. 
34. 

2.  Corroboration  Bequired  by  Statute.  —  Evans 
V.  Evans,  41  Cal.  103;  Matthai  v.  Matthai,  49 
Cal.  90;  Cooper  v.  Cooper,  88  Cal.  45;  Hagle 
V.  Hagle,  74  Cal.  608;  Venzke  v.  Venzke,  94 
Cal.  225;  Andrews  v.  Andrews,  (Cal.  1898)  52 
Pac.  Rep.  298;  McCulloch  r.  McCulloch,  8 
Blackf.  (Ind.)  60;  Potter  v.  Potter,  75  Iowa 
211;  Lewis  v.  Lewis,  75  Iowa  200;  Leach  v. 
Leach,  46  Kan.  724;  Mathews  v.  Mathews,  41 
Tex.  331. 

3.  Corroboration  by  Circumstantial  Evidence.  — 

Lewis  z/.  Lewis,  75  Iowa  200;  Derby  v.  Derby, 
21  N.  J.  Eq.  36;  Emerson  v.  Emerson,  (Su- 
preme Ct.)  16  N.  Y.  Supp.  793. 

The  plaintiff's  testimony  that  her  husband 
committed  adultery  with  a  certain  woman  was 
held  to  be  sufficiently  corroborated  by  other 
testimony  that  the  woman  was  of  doubtful 
character,  and  had  lived  alone  with  the  hus- 
band for  some  time,  where  both  the  suspected 
parlies  were  present  at  the  trial  and  failed  to 
contradict  the  wife.  Evans  v.  Evans,  41  Cal. 
103. 

Sufficient  corroboration  has  been  held  to  be 
afforded  by  proof  that  a  witness  had  informed 
the  husband  of  the  wife's  charges  of  his  cruel 
conduct  and  that  the  husband  did  not  deny  the 
charges.    Venzke  v.  Venzke,  94  Cal.  225. 

4.  See  the  title  Witnkssks. 

6.  Disability  as  Interested  Witness.  —  A  stat- 


ute removing  the  disability  of  witnesses  who 
are  parties  or  otherwise  interested  in  the  event 
of  the  action  does  not  render  the  husband  and 
wife  competent  to  testify  as  parties  in  a  di- 
vorce suit,  as  such  a  statute  does  not  remove 
the  disability  arising  from  the  confidential  re- 
lations of  the  parties.  Dwelly  v.  Dwelly,  46 
Me.  377;  Corson  v.  Corson,  44  N.  H.  587; 
Stafford  v.  Stafford,  41  Tex.  iii;  Manchester 
V.  Manchester,  24  Vt.  649.  See  contra.  Hays 
V.  Hays,  19  Wis.  182. 

Where  the  statute  removes  the  disability  of 
interest  it  is  held  that  the  parties  in  a  divorce 
suit  are  competent  witnesses  as  to  all  matters 
except  as  to  communications  made  by  one  to 
the  other.  Moore  v.  Moore,  51  Mo.  118, 
approved  in  Berlin  v.  Berlin,  52  Mo.  151;  Dar- 
rier  v.  Darrier,  58  Mo.  222;  Stebbins  v. 
Anthony,  5  Colo.  348. 

6.  Confidential  Relation  Between  Husband  and 
Wife  Renders  Incompetent  as  Against  Each  Other, 
—  Stebbins  t'.  Anthony,  5  Colo.  348;  Perkins 
V.  Perkins,  88  N.  Car.  41;  Corson  v.  Corson, 
44  N.  H.  587. 

"  One  reason,"  it  is  said,  "  for  not  allowing 
husband  and  wife  to  testify  to  any  disclosure, 
made  by  one  to  the  other  during  the  continu- 
ance of  the  marriage  relation,  is,  if  they  could 
testify  to  such  disclosures  it  would  prevent 
confessions  to  each  other  for  reconciling  dis- 
putes, and  also  tend  to  prevent  that  confidence 
and  freedom  in  conversations  between  them 
that  ought  always  to  exist."  Rivenburgh  v. 
Rivenburgh,  47  Barb.  (N.  Y.)  419. 

Party  May  Testify  as  to  Sexual  Abuse.  —  A 
wife  is  competent  to  testify  as  to  the  sexual 
abuse  by  her  husband.  Such  evidence  will 
not  be  excluded  on  the  grounds  of  public 
policy  or  decency  when  necessary  for  the  pur- 
poses of  justice.  Melvin  v.  Melvin,  58  N.  H. 
569,  42  Am.  Rep.  605. 

Birth  Without  Access.  —  Where  adultery  is 
alleged  in  a  suit  for  divorce,  the  husband  is 
not  a  competent  witness  to  prove  that  his  wife 
gave  birth  to  a  bastard  child  and  the  fact  of 
non-access.  Such  testimony  is  excluded  on 
the  ground  of  public  policy,  as  it  would  tend 
to  bastardize  the  issue.  Corson  :•.  Corson.  44 
N.  H.  587. 

Such  evidence  is  not  excluded  on  the 
ground  that  it  is  obscene  or  against  decency, 
as  the  fact  may  be  proved  by  the  testimony  of 
other  witnesses.  Melvin  v.  Melvin,  58  N.  H. 
569,  42  Am.  Rep.  605. 
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testify  to  communications  between  them.* 

Testimony  as  to  Misconduct  Admissible.  —  Although  the  husband  and  the  wife  are 
incompetent  to  testify  as  to  communications  made  to  each  other  during  mar- 
riage the  rule  does  not  exclude  their  testimony  as  to  misconduct  and  ill 
treatment.* 

Parties  Incompetent.  —  In  the  absence  of  a  statute  permitting  the  husband  and 
wife  to  testify  against  each  other  they  are  at  present  incompetent  as  witnesses 
in  a  divorce  suit  in  which  they  are  parties.* 

Statutes  Permitting  Parties  to  Testify.  —  The  statutes  are  not  uniform  on  this 
question.  Some  remove  the  disability  by  express  provision  that  the  parties 
may  testify  in  suits  for  divorce."*  In  a  few  states  they  are  permitted  to  testify 
only  as  to  the  marriage.*  Where  the  divorce  statutes  are  silent  as  to  the 
competency  of  the  parties,  the  general  provisions  of  the  codes  and  statutes 
relating  to  witnesses  are  not  usually  sufficient  to  render  the  parties  competent 
in  divorce  suits.® 


1.  Effect  of  Bemoval  of  Disability  Arising  from 
Interest.  —  Stebbins  v.  Anthony,  5  Colo.  348; 
Dwelly  V.  D welly,  46  Me.  377;  Moore  v. 
Moore,  51  Mo.  118:  Berlin  v.  Berlin,  52  Mo. 
151;  Darrier  v.  Barrier,  58  Mo.  222;  Ayers  v. 
Ayers,  28  Mo.  App.  97;  Corson  v.  Corson,  44 
N.  H.  587;  Rivenburgh  v.  Rivenburgh,  47 
Barb.  (N.  Y.)  419;  Stafford  v.  Stafford,  41  Tex. 
Ill;  Manchester  v.  Manchester,  24  Vt.  649. 

2.  Smith  V.  Smith,  77  Ind.  80. 

3.  Parties  Are  Incompetent.  —  Woolfolk  v. 
Woolfolk,  33  Ga.  661;  Dwelly  v.  Dwelly,  46 
Me.  377;  Moore  v.  Moore,  51  Mo.  118;  Ayers 
V.  Ayers,  28  Mo.  App.  97;  Anonymous,  58 
Miss.  15;  Cornish  v.  Cornish,  56  Tex.  564; 
Stafford  Stafford,  4 1  Tex.  iii;  Manchester 
V.  Manchester,  24  Vi.  641). 

4.  Express  Provisions  Relating  to  Divorce.  — 
Castello  V.  Castello,  41  Ga.  613;  Cook  v.  Cook, 
46  Ga.  308;  Lorenz  v.  Lorenz,  93  111.  376; 
Smith  V.  Smith,  77  Ind.  80;  Foss  v.  Foss,  12 
Allen  (Mass.)  26. 

In  Pennsylvania,  by  statute,  husband  or  wife 
may  testify  against  the  other  in  an  action  for 
divorce,  in  which  there  has  been  personal 
service  of  the  subpoena  or  of  a  rule  to  take 
depositions,  or  in  which  the  opposite  party  ap- 
pears and  defends,  and  in  any  proceedings  for 
divorce  either  party  may  prove  the  fact  of 
marriage,  i  Brightly's  Purdon's  Dig.  1894, 
p.  817,  §  30;  Payne  v.  Payne,  18  Pa.  Co.  Ct. 
Rep.  34. 

5.  Statute  Permitting  Testimony  in  Proof  of 
Marriage  Only.  —  Under  a  provision  that  the 
parties  in  a  divorce  suit  for  adultery  shall  not 
be  competent  to  give  evidence  "  except  to 
prove  the  fact  of  marriage,"  the  parties  are 
incompetent  to  testify  as  to  any  other  fact. 
Marsh  v.  Marsh,  29  N.  J.  Eq.  296;  Doughty  v. 
Doughty,  32  N.  J.  Eq.  32;  Franz  v.  Franz,  32 
N.  J.  Eq.  483;  Finn  v.  Finn,  12  Hun  (N.  Y.) 
339;  Roc  V.  Roe,  40  N.  Y.  Super.  Ct.  i;  Bailey 
V.  Bailey,  41  Hun  (N.  Y.)  424. 

Error  in  admitting  testimony  as  to  other 
facts  cannot  be  waived  by  the  parties.  Fan- 
ning V.  Fanning,  2  Misc.  Rep.  (N  Y.  C.  PI.)  90. 

Under  such  statute  the  wife  cannot  testify 
as  to  facts  tending  to  establish  her  innocence. 
Marsh  v.  Marsh,  29  N.  J.  Eq.  296;  Hennessey 
V.  Hennessey,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)  304. 

But  by  amendment  of  §  831  of  the  New 
York  Code,  either  party  is  competent  to  testify 
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to  facts  disproving  adultery.  Irsch  v.  Irsch, 
12  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  181 ; 
Steffens  v.  Steffens,  16  Daly  (N.  Y.)  363,  19 
Civ.  Pro.  Rep.  (N.  Y.)  267. 

Such  testimony  is  also  admissible  in  suits 
where  both  adultery  and  cruelty  are  alleged  in 
the  pleadings,  as  testimony  competent  on 
either  issue  must  be  admitted.  De  Meli  v.  De 
Meli,  120  N.  Y.  485,  17  Am.  St.  Rep.  652; 
Woodrick  v.  Woodrick,  141  N.  Y.  457;  Mc- 
Carthy V.  McCarthy,  143  N.  Y.  235. 

Virginia.  —  Where  the  divorce  statute  pro- 
vides that  divorce  suits  shall  be  tried  as  other 
suits  in  equity,  except  that  the  cause  shall  be 
heard  independently  of  the  admissions  of 
either  party,  the  testimony  of  either  party 
aside  from  admissions  and  confessions  is  ad- 
missible. Bailey  v.  Bailey,  21  Gratt.  (Va;)43; 
Latham  v.  Latham,  30  Gratt.  (Va.)  313. 

6.  Statute  Permitting  Husband  or  Wife  of  Party 
to  Testify  except  as  to  Confidential  Communica- 
tions.—  I*arties  to  a  divorce  arc  not  permitted 
to  testify  in  their  own  behalf  by  a  statute  pro- 
viding that  "  the  husband  or  wife  of  a  party 
to  a  suit  or  proceeding,  or  who  is  interested  in 
the  issue  to  be  tried,  shall  not  be  incompetent 
to  testify  therein,  except  as  to  confidential 
communications  between  such  husband  and 
wife."    Cornish  -•.  Cornish,  56  Tex.  564. 

Statute  Permitting  Testimony  as  to  Separate 
Interests.  —  A  statute  forbidding  the  husband 
and  wife  to  testify  for  or  against  each  other  e.x- 
cept  "  where  they  are  joined  as  plaintiffs  or 
defendants  and  have  a  separate  interest,"  does 
not  render  the  parties  in  a  divorce  suit  compe- 
tent to  testify  against  each  other.  Dillon  v. 
Dillon,  32  La.  Ann.  643;  Daspit  v.  Ehringer, 
32  La.  Ann.  1174. 

Statute  Excluding  Proof  by  Admissions  in  An- 
swer.—  Section  2  of  Act  of  Congress,  July  i, 
1S60,  provided  that  divorces  in  the  District 
of  Columbia  should  not  be  rendered  on  de- 
fault without  proof,  nor  "  any  admissions  con- 
tained in  the  answer  of  the  defendant  be  taken 
as  proof  of  the  facts  charged,  as  ground  of  the 
application,  but  the  same  shall  in  all  cases  be 
proved  by  other  evidence."  This  was  con- 
strued to  exclude  the  testimony  of  two  police- 
men as  to  admissions  of  adultery  made  to 
them  by  the  respondent.  "  The  manifest  in- 
tention of  the  statute,"  it  was  said,  "  was  to 
provide  that  in  applications  for  divorce  the 
statements  or  admissions  of  the  parties  as  to 
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4.  Communications  Between  Husband  and  "Wife.  —  Communications  between 
the  husband  and  wife  made  during  the  existence  of  the  marriage  relation  *  are 
excluded  as  privileged  communications.* 

To  What  Communications  Privilege  Extends.  —  The  privilege  extends  to  all  conversa- 
tions of  the  parties  not  within  the  hearing  of  others,'*  and  to  letters  and  tele- 
grams,'  unless  such  writings  have  been  in  the  hands  of  third  persons.* 

5.  Privileged  Communications  to  Physicians  and  Attorneys.  —  Communications 
to  physicians*  and  attorneys'  are  privileged  in  divorce  suits  under  the  same 
circumstances  as  in  other  suits. 

6.  Relatives,  Children,  etc.,  as  Witnesses  —  Relatives,  Servants,  and  Friends  as  Wit- 
nesses. —  The  testimony  of  relatives,  servants,  and  friends  is  always  admissible, 
but  is  received  with  much  caution  on  account  of  the  bias  and  interest  of  such 
persons.*^ 

Detectives,  Prostitutes,  and  Disreputable  Witnesses.  —  The  weight  and  credibility  of  the 
testimony  of  detectives,  prostitutes,  and  disreputable  witnesses  as  to  the 
circumstantial  evidence  of  adultery  has  been  noticed  in  a  preceding  portion 
of  this  title. » 

Children  as  Witnesses.  —  A  decree  will  not  be  granted  upon  the  testimony  of 
the  young  children  of  the  parties.'*    Their  testimony  is  entitled  to  but  little 


what  transpired  between  them  in  their  marital 
relations  should  not  be  adduced  in  evidence 
by  either  party  as  proof  of  the  facts  charged  in 
the  bill  or  petition  of  the  complainant,  or  in  the 
answer  of  the  respondent."  Kean  v.  Kean, 
7  D.  C.  4. 

Competent  Where  Cause  of  Action  Arises  from 
Personal  Wrong  or  Injury.  —  A  husband  is  a 
competent  witness  in  a  suit  for  divorce  for  de- 
sertion under  a  statute  permitting  the  husband 
and  wife  to  testify  "  where  the  cause  of  action 
grows  out  of  a  personal  wrong  or  injury  done 
by  one  to  the  other."  Stebbins  v.  Anthony,  5 
Colo.  348. 

1.  Communications  During  Marriage  Not  Admis- 
sible after  Divorce.  —  The  divorced  parties  can- 
not testify  as  to  communications  made  to  each 
other  during  marriage,  as  the  privilege  extends 
after  the  marriage  relation  is  dissolved.  Owen 
V.  State,  78  Ala.  425,  56  Am.  Rep.  40;  Longer. 
State,  86  Ala.  36;  Perry  v.  Randall,  83  Ind. 
143;  Mercer  Patterson,  41  Ind.  440;  Ander- 
son V.  Anderson,  9  Kan.  112;  Hitchcock  v. 
Moore,  70  Mich.  112,  14  Am.  St.  Rep.  474; 
Barnes  v.  Camack,  I  Barb.  (N.  Y.)  392; 
Chamberlain  v.  People,  23  N.  Y.  85,  80  Am. 
Dec.  255;  State  v.  Jolly,  3  Dev.  &  B.  L.  (20 
N.  Car.)  no,  32  .\m.  Dec.  656;  Cook  v.  Grange, 
18  Ohio  526;  State  v.  Phelps,  2  Tyler  (Vt.)  374. 

Communications  made  by  the  divorced 
parties  after  divorce  are  admissible.  Long  v. 
State,  86  Ala.  36. 

2.  Communications  During  Existence  of  Mar- 
riage Privileged.  —  Smith  v.  Smith,  77  Ind.  80; 
French  v.  French,  14  Gray  (Mass.)  186;  Berlin 
V.  Berlin,  52  Mo.  151;  Brown  v.  Brown,  53 
Mo.  App.  453;  Briggs  v.  Briggs,  (R.  I.  1893) 
26  Atl.  Rep.  ig8;  Cornish  v.  Cornish,  56  Tex. 
564. 

A  wife  in  a  suit  for  divorce  on  the  ground 
of  cruelty  or  indignities  rendering  her  condi- 
tion intolerable,  is  not  competent  to  testify 
concerning  vile,  abusive,  or  profane  language 
addressed  to  her  by  the  defendant,  although 
such  words  may  constitute  the  cause  for  di- 
vorce. Ayers  v.  Ayers,  28  Mo.  App.  97; 
Miller  v.  Miller,  14  Mo.  App.  418:   Dwyer  v. 


Dwyer,  2  Mo.  App.  17;  Vogel  v.  Vogel,  13 
Mo.  App.  588.  See  contra.  Fowler  v.  Fowler, 
58  Hun  (N.  Y.)  601,  19  Civ.  Pro.  Rep.  (N.  Y.) 
282. 

3.  Toole  V.  Toole,  112  N.  Car.  152,  34  Am. 
St.  Rep.  479. 

A  conversation  between  husband  and  wife 
is  not  admissible  because  it  occurred  in  the 
presence  of  a  child  so  young  as  to  be  incapable 
of  understanding  it.  Schierstein  v.  Schier- 
stein,  68  Mo.  App.  205. 

4.  Brown  v.  Brown,  53  Mo.  App.  453; 
Mitchell  V.  Mitchell,  80  Tex.  loi. 

5.  State  V.  Buflington,  20  Kan.  599,  27  Am. 
Rep.  193;  State  v.  Hoyt,  47  Conn.  540,  36  Am. 
Rep.  89. 

6.  Communications  to  Physicians.  —  Venzke  v. 
Venzke,  94  Cal.  225;  Schlosser  v.  Schlosser, 
29  Ind.  488;  Briggs  v.  Briggs,  20  Mich.  34; 
Johnson  v.  Johnson,  4  Paige  (N.  Y.)  468,  14 
Wend.  (N.  Y.)  641;  Hunn  v.  Hunn,  i  Thomp. 
&  C.  (N.  Y.)  499.  See  generally  the  title 
Privileged  Communications 

7.  Communications  to  Attorneys.  —  Sharon  v. 
Sharon,  79  Cal.  633. 

8.  See  unfavorable  comments  on  this  kind 
of  testimony  in  Dysart  v.  Dysart,  i  Rob.  Eccl. 
106;  Ciocci  V.  Ciocci,  26  Eng.  L.  &  Eq.  604,  i 
Spinks  121 ;  Hughes  v.  Hughes,  44  Ala.  704; 
Jenkins  v.  Jenkins,  86  111.  340;  Reading 
Reading,  (N.  J.  1887)  8  Atl.  Rep.  809:  Ed- 
mond's  Appeal,  57  Pa.  St.  234;  Hampton  v. 
Hampton,  87  Va.  148. 

As  to  testimony  of  a  mother-in-law  in  favor 
of  her  child,  see  Berckmans  v.  Berckmans,  16 
N.  J.  Eq.  122,  17  N.  J.  Eq.  453;  Fanning  v. 
Fanning,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  90;  Ed- 
mond's  Appeal,  57  Pa.  St.  232;  Murray  ». 
Murray,  66  Tex.  207. 

9.  As  to  such  testimony  see  supra,  this  title. 
Causes  for  Divorce — Adultery. 

10.  Kneale  v.  Kneale,  28  Mich.  344. 
A  divorce  on  the  ground  of  adultery  will 

not  be  granted  on  the  uncorroborated  testi- 
mony of  two  young  children  of  the  parties. 
Crowner  v.  Crowner,  44  Mich.  180,  38  Am. 
Rep.  245. 
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weight,  on  account  of  their  immaturity  and  bias  in  favor  of  one  parent,*  but  is 
sufficient  to  create  a  preponderance  in  favor  of  a  party  where  the  evidence  is 
conflicting.* 

XI.  Deceees  of  Divorce  —  1.  Nature  and  Kinds  of  Decrees.  —  There  are  three 
kinds  of  decrees  of  divorce  :  the  decree  nisi;  the  decree  of  separation,  formerly 
called  a  decree  a  mensa  ct  tJioro;  and  the  decree  of  absolute  divorce,  or  divorce 
from  the  bonds  of  matrimony,  a  vinculo  matrimonii.  The  nullity  decree  or 
decree  annulling  a  marriage  is  not  a  decree  of  divorce  dissolving  or  suspending 
the  marriage,  but  is  a  decree  finding  that  no  marriage  existed,  and  is  treated  of 
elsewhere.* 

2.  Decree  Nisi  —  Nature.  —  This  is  a  decree  rendered  in  a  suit  for  absolute 
divorce,  finding  upon  the  merits  and  providing  that  a  decree  absolute  may  be 
granted  on  a  certain  date  on  the  application  of  the  plaintiff,'*  or  of  either  party,* 
unless  good  cause  be  shown  to  the  contrary.*' 

The  Absolute  Divorce,  Granted  After  the  Decree  Nisi,  takes  effect  at  the  time  it  is 
rendered,  and  does  not  relate  back  to  the  date  of  the  decree  nisi,''  and  it  is 
doubted  whether  the  court  has  power  to  enter  a  decree  nutic pro  tunc  in  such 
cases. ^ 

Effect  of  Decree  Nisi.  —  A  decree  7iisi  is  in  the  nature  of  a  decree  of  separation 
for  a  fixed  time,  and  does  not  dissolve  the  marriage  *  nor  change  the  property 
rights  of  the  parties.** 

3.  Decree  of  Separation  —  Nature  and  Duration.  —  A  decree  of  separation  was  in 


1.  Children's  Testimony. —  Crowner  v.  Crow- 
ner,  44  Mich.  180,  38  Am.  Rep.  245:  Lockwood 
V.  Lockwood,  2  Curt.  Eccl.  281;  Saunders  v. 
Saunders,  5  Notes  Cas.  408;  D'Aguilar  v. 
D'Aguilar,  i  Hag.  Eccl.  773,  782,  3  Eng.  Eccl. 
329;  Dillon  V.  Dillon,  3  Curt.  Eccl.  102,  7  Eng. 
Eccl.  377;  Tobey  v.  Leonards,  2  Wall.  (U.  S.) 
423:  Fox  V.  Fox,  25  Cal.  591;  Jenkins  v.  Jen- 
kins, 86  111.  340;  Blake  v.  Blake,  70  111.  618. 

2.  Crichton  v.  Crichton,  73  Wis.  59;  Land  v. 
Martin,  46  La.  Ann.  1246,  15  So.  Rep.  657. 

3.  See  the  title  Marriage. 

The  term  "divorce  "  as  used  by  the  early 
authorities  is  broad  enough  to  include  decrees 
annulling  the  marriage,  but  as  commonly  used 
it  denotes  a  dissolution  of  the  marriage. 

4.  Louisiana.  —  In  this  state  the  decree  nisi 
is  called  a  decree  of  separation,  which  may 
be  made  absolute  or  a  decree  of  divorce  from 
the  bonds  of  matrimony  granted  on  the  appli- 
cation of  the  injured  party  only,  on  proof  that 
one  year  has  elapsed  without  a  reconciliation. 
Johnston  v.  Johnston,  32  La.  Ann.  1139;  Von 
Hoven  v.  Weller,  38  La.  Ann.  903. 

On  the  application  for  an  absolute  divorce 
the  defendant  may  prove  that  the  marriage  is 
void,  instead  of  appealing  from  the  decree  or 
attacking  the  marriage  in  a  nullity  suit. 
Daspit  7/.  Ehringer,  32  La.  Ann.  1174. 

5.  Massachusetts. —  Before  the  Act  of  1873  a 
decree  iliu  could  be  made  absolute  on  the 
application  of  either  party.  Bigelow  v.  Bige- 
low,  108  Mass.  38.  But  by  the  terms  of  the 
act  a  divorce  from  the  bonds  of  matrimony 
could  only  be  granted  on  the  application  of  the 
party  to  whom  a  decree  nisi  or  a  decree  of 
separation  had  been  granted.  Sparhawk  x'. 
Sparhawk,  114  Mass.  355;  Darrow  7/.  Darrow, 
159  M.iss.  262. 

6.  Eng^land.  —  The  decree  nisi  is  rendered  for 
a  time  fixed  in  the  decree  as  a  cautionary 
measure,  and  meanwhile  the  queen's  proctor  or 
any  person  may  show  that  the  i)arties  are 
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guilty  of  collusion,  or  that  material  facts  were 
suppressed.  Ravenscroft  v.  Ravenscroft,  L. 
R.  2  P.  &  D.  376;  Butler  v.  Butler,  14  Prob. 
Div.  160,  15  Prob.  Div.  32,  126,  161 ;  Freegard 
V.  Freegard,  8  Prob.  Div.  186;  Stanhope  v. 
Stanhope,  11  Prob.  Div.  103;  Fiizgerald 
V.  Fitzgerald,  L.  R.  3  P.  &  D.  136;  Hulsey 
7A  Hulsey,  41  L.  J.  Mat.  Cas.  19;  Body  v. 
Body,  30  L.  J.  Mat.  Cas.  5;  Boulton  v.  Boul- 
ton,  2  Sw.  &  Tr.  405;  Forster  7'.  Forster,  3  S\v. 
&  Tr.  151;  Clements  Clements,  3  Sw.  &  Tr. 
394;  Bowen  v.  Bowen,  3  Sw.  &  Tr.  530. 

7.  Cook  V.  Cook,  144  Mass.  163;  Norman  v. 
Villars,  2  Exch.  Div.  359.  But  see  contra, 
under  English  statute.  Prole  v.  Soady,  L.  R.  3 
Ch.  220. 

8.  Cook  V.  Cook,  144  Mass.  163. 

9.  Decree  Nisi  Does  Not  Dissolve  Marriage  — 
Eugland.  —  Noble  v.  Noble,  L.  R.  i  P.  &  D. 
691;  Hulse  V.  Hulse,  L.  R.  2  P.  &  D.  259; 
Norman  v.  Villars,  2  Exch.  Div.  359;  Dering 
V.  Dering,  L.  R.  i  P.  &  D.  531;  Wickham  v. 
Wickham,  6  Prob.  Div.  11;  Collins  v.  Collins, 
9  Prob.  Div.  231;  Langworthy  v.  Langworthy, 
II  Prob.  Div.  85. 

Massachusetts.  —  Garnctt  v.  Garnett,  114 
Mass.  347;  Wales  v..  Wales,  119  Mass.  8g; 
Moors  V.  Moors,  121  Mass.  232;  Brigham  v. 
Brigham,  147  Mass.  159;  Edgerly  v.  Edgerly, 
112  Mass.  53:  Graves  v.  Graves,  108  Mass. 
314;  Fox  V.  Davis,  113  Mass.  255,  18  Am.  Rep. 
476;  Cook  V.  Cook,  144  Mass.  163;  Whiting  v. 
Whiting,  114  Mass.  494;  Bigelow  v.  Bigelow, 
loS  Mass.  38;  Peaslec  -■.  Pcaslee,  147  Mass. 
171;  Pratt  r/.  Pratt,  157  Mass.  503;  Gnogins  7'. 
Googins,  152  Mass.  533;  Chase  v.  Webster, 
16S  Mass.  22S. 

10.  Effect  on  Property  Eights.  —  Where  the 
husband  dies  before  the  decree  nisi  is  made 
absolute,  the  wife  is  entitled  to  the  rights  of  a 
widow,  as,  for  instance,  an  allowance  from  the 
decedent's  personal  estate.  Chase  f.  Webster, 
168  Mass.  22.S. 
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the  ecclesiastical  law  denominated  a  decree  a  metisa  et  thoro.  •  This  divorce  in 
effect  separates  the  parties  until  they  agree  to  continue  cohabitation.*  The 
old  form  of  decree  was  limited  until  the  parties  "shall  be  reconciled  to  each 
other. "  * 

Separation  Limited  or  Perpetual  under  Statute.  —  The  present  statutes  permit  the 
decree  to  be  either  for  a  limited  time  •*  or  forever.* 

Discretion  of  Court  in  Framing  Decree.  —  In  some  states  the  court  is  invested  with 
discretion  to  grant  either  a  decree  of  separation  or  a  decree  from  the  bonds  of 
matrimony  according  to  the  circumstances  of  the  case,  and  where  the  interest 
of  the  state  may  require  it  a  decree  of  separation  will  be  granted  although  the 
plaintiff  prays  for  a  dissolution  of  the  marriage.®  In  the  absence  of  such 
statute  the  court  has  no  discretion  and  must  grant  the  relief  prayed  for  if  the 
evidence  is  sufficient.' 

Effect  of  Decree  of  Separation  on  Marriage  Relation.  —  The  decree  of  separation  sus- 
pends the  marital  relation  and  relieves  the  parties  from  the  duty  of  cohabiting,** 
but  it  does  not  dissolve  the  marriage.*  But  it  has  been  adjudged  that  children 
born  during  the  separation,  and  not  within  a  competent  time  after  the  date  of 
the  divorce,  are  presumed  to  be  illegitimate.*®  Such  a  decree  does  not  render 
the  wife  a  competent  witness.** 

Capacity  to  Sue.  —  The  capacity  of  the  wife  to  sue  and  be  sued  remains  the 
same,**  as  she  is  not  relieved  of  the  disability  of  coverture.*^ 

Effect  on  Property  Right?  —  The  decree  of  separation  does  not  change  the  prop- 
erty rights  of  the  husband  and  wife.**    Thus  the  right  of  the  husband  to  reduce 


1.  Section  7,  c.  85,  of  20  &  21  Vict.,  provides 
that  a  judicial  separation  shall  have  the  same 
force  and  the  same  consequences  as  a  divorce 
a  niensa  et  thoro. 

2.  Effects  Separation  Until  Reconciliation.  — 
Stephens  v.  Totty,  Cro.  Eliz.  908;  Hokamp 
V.  Hagaman,  36  Md.  511 ;  Barrere  v.  Barrere,  4 
Johns.  Ch.  (N.  Y.)  187;  Meehan  v.  Meehan, 
2  Barb.  (N,  Y.)  377;  Thompson  v.  Thompson, 
2  Dall.  (Pa.)  128;  McKarracher  v.  McKar- 
racher,  3  Yeales  (Pa.)  56;  Nathans  v.  Nathans, 
2  Phila.  (Pa.)  393. 

3.  Poynter,  Mar.  &  Div.  182,  note. 

4.  Barrere  v.  Barrere,  4  Johns.  Ch.  (N.  Y.) 
187. 

5.  Jones  v.  Jones,  (N.  J.  1894)  29  Atl.  Rep. 
502;  Hacker  v.  Hacker,  90  Wis.  325;  Jones  v. 
Jones,  78  Wis.  446. 

6.  Court's  Discretion  under  Statute.  —  Conant 
V.  Conant,  10  Cal.  249,  76  Am.  Dec.  717;  Irwin 
V.  Irwin,  96  Ky.  318;  Wagner  v.  Wagner,  36 
Minn.  239;  Collier  v.  Collier,  i  Dev.  Eq.  (16 
N.  Car.)  356;  Whittington  v.  Whittington,  2 
Dev.  &  B.  L.  (19  N.  Car.)  64;  Moss  v.  Moss,  2 
Ired.  L.  (24  N.  Car.)  55;  Rutledge  v.  Rutledge, 
5  Sneed  (Tenn.)  554;  Hacker  v.  Hacker,  90 
Wis.  325. 

Where  there  is  no  probability  that  the  par- 
ties will  ever  live  together  an  absolute  divorce 
should  be  granted.  Burlage  v.  Burlage,  65 
Mich.  624;  Walsh  v.  Walsh,  61  Mich.  554. 

7.  Mycock  v.  Mycock,  L.  R.  2  P.  &  D.  98; 
Coverdill  v.  Coverdill,  3  Harr.  (Del.)  13; 
Ledoux  V.  Her  Husband,  10  La.  Ann.  663; 
Light  V.  Light,  i  Watts  (Pa.)  263;  Smith  v. 
Smith.  3  S.  &  R.  (Pa.)  248. 

8.  Separation  Suspends  Marriage  Relation.  — 
Green  v.  Green,  L.  R.  3  P.  &  D.  121,  Geils  v. 
Geils,  15  Scotch  Ses.  Cas.  (2d  ser.)  28;  Clark  v. 
Clark,  6  W.  &  S.  (Pa.)  85. 

A  decree  of  separation  or  a  decree  for  sepa- 
rate maintenance  justifies  the  wife  in  living 
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apart,  and  her  absence  does  not  constitute  de- 
sertion. Miller  v.  Miller,  150  Mass.  iii; 
Weld  V.  Weld,  27  Minn.  330;  Jones  v.  Jones, 
(N.  J.  1894)  29  All.  Rep.  502;  Kyle  v.  Kyle,  52 
N.  J.  Eq.  710:  Bauder's  Appeal,  115  Pa.  St. 
480;  Van  Dyke  v.  Van  Dyke,  135  Pa.  St.  459. 

9.  Marriage  Not  Dissolved.  —  Barber  v.  Bar- 
ber, 21  How.  (U.  S.)  601 ;  Gee  v.  Thompson,  ir 
La.  Ann.  657;  State  v.  Ellis,  (La.  1898)  23  So. 
Rep.  445;  Kriger  v.  Day,  2  Pick.  (Mass.)  316; 
Dean  v.  Richmond,  5  Pick,  (Mass.)  465; 
Vischer  v.  Vischer,  12  Barb.  (N.  Y.)  640;  Bar- 
rere V.  Barrere,  4  Johns.  Ch.  (N.  Y.)  187;  Bar- 
ber V.  Barber,  i  Chand.  (Wis.)  280.  See  also 
citations  in  the  following  notes. 

10.  htter  St.  George,  etc..  Parishes,  I  Salk. 
123,  where  it  was  held  that  when  a  woman  is 
separated  from  her  husband  by  a  divorce 
a  mensa  et  thoro,  the  children  she  has  during 
the  separation  are  bastards;  "  for,"  it  was 
said,  "  we  will  intend  to  a  due  obedience  to  the 
sentence,  unless  the  contrary  be  shewed."  It 
was  declared,  however,  that  a  contrary  pre- 
sumption would  arise  where  the  separation 
was  voluntary  merely.  See  further  the  title 
Bastardy,  vol.  3,  p.  872. 

IL  Kemp  v.  Downham,  5  Harr.  (Del.)  417. 

12.  Incapacity  of  Wife  to  Sue  or  3e  Sued  Not  Re- 
moved.—  Barber  v.  Barber,  21  How.  (U.  S.) 
582;  Taylor  v.  Simpson,  5  J.  ].  Marsh.  (Ky.) 
639;  Howard  v.  Howard,  15  Mass.  196;  Le- 
fevre  v.  Murdock,  Wright  (Ohio)  205. 

13.  Barber  v.  Barber,  21  How.  (U.  S.)  582. 

A  wife  could  not  be  sued  during  a  separa- 
tion under  a  decree  a  mensa  et  thoro.  Ellah  v. 
Leigh,  5  T.  R.  679;  Lewis  v.  Lee,  3  B.  &  C. 
291,  10  E.  C.  L.  84,  doubted  in  Dean  v.  Rich- 
mond, 5  Pick.  (Mass.)  461. 

14.  Property  Rights  Not  Affected.  —  Ellison  v. 
Mobile,  53  Ala.  558;  Hokamp  v.  Hagaman,  36 
Md.  511;  Taylor  v.  Taylor,  93  N.  Car.  418; 
Castlebury   v.    Maynard,   95    N.    Car.  281; 
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to  possession  the  wife's  choses  in  action  has  been  held  not  to  be  impaired  by 
the  decree.*  The  survivor  is  entitled  to  administration.*  The  wife  is  entitled 
to  dower,'  and  the  husband  to  curtesy.* 

Statutes  Providing  or  Authorizing  a  Change  in  Property  Rights  or  Separation.  —  But  while 
in  general  a  decree  a  moisa  et  tlioro  or  a  decree  of  separation  does  not  affect 
the  property  rights  of  the  parties,  the  case  is  otherwise  where  the  statute  pro- 
vides for  such  a  result  *  or  authorizes  the  court  on  granting  such  decree  to 
make  such  division  or  restoration  of  the  property  as  may  be  just  or  to  provide 
a  suitable  maintenance  for  the  wife.® 

4.  Decree  of  Divorce  from  the  Bonds  of  Matrimony  —  Eflfect  on  Marriage  Relation.  — 
The  decree  of  divorce  a  vinculo  inatrimonii  dissolves  the  marriage,  leaving  each 
party  as  a  single  person  without  any  legal  rights  or  obligations  towards  the 
other  different  from  those  which  both  sustain  to  strangers  or  persons  in  gen- 
eral.''   The  obligations  of  the  marriage  relation  being  mutual,  when  the  mar- 


Rogers  V.  Vines,  6  Ired.  L.  (28  N.  Car."*  293; 
Clark  V.  Clark,  6  W.  &  S.  (Pa.)  85. 

A  divorce  a  mensa  et  thoro  does  not,  where 
the  common  law  has  not  been  changed  by 
statute,  change  the  relation  of  the  parties  as 
to  property.  Its  only  effect  is  to  compel  them 
to  live  apart,  and  to  deprive  the  husband  of 
his  control  over  his  wife.  Supreme  Council, 
etc.  V.  Smith,  45  N.  J.  Eq.  466. 

1.  Right  to  Reduce  to  Possession  the  Wife's 
Choses  Continues.  —  Stephens  v.  Totty,  Cro. 
Eliz.  908;  Ames  v.  Chew,  5  Met.  (Mass.)  320; 
Holmes  v.  Holmes,  4  Barb.  (N.  Y.)  295;  Fry 
V.  Fry,  7  Paige  (N.  Y.)  461. 

Where  a  husband  voluntarily  discontinues 
an  action  against  his  wife  for  a  divorce,  the 
wife  is  entitled  to  judgment  and  execution  for 
costs,  and  her  rights  cannot  be  defeated  by 
the  husband.  Stevens  v.  Stevens,  I  Met. 
(Mass.)  279. 

As  to  the  husband's  right  to  release  costs 
obtained  by  the  wife  against  a  third  person  in 
a  suit  instituted  after  a  divorce  a  mensa,  see 
Chamberlaine  v.  Hewson,  5  Mod.  70,  I  Salk. 
115. 

2.  Survivor  Entitled  to  Administration.  —  Clark 

V.  Clark,  6  W.  &  S.  (I'a.)  85. 

But  the  court  may  refuse  the  right  to  the 
wife  where  the  husband  had  obtained  the  di- 
vorce a  mensa  on  the  ground  of  her  adultery. 
Goods  of  Ihler,  L.  R.  3  P.  &  I).  50. 

The  Widow  Entitled  to  Life  Insurance.  —  Al- 
though a  decree  a  mensa  was  rendered  during 
the  lifetime  of  the  panics,  yet  in  case  of  the 
husband's  subsequent  death  the  wife  is 
entitled  to  the  life  insurance  as  his  widow. 
Stipreme  Council,  etc.  v.  Smith,  45  N.  J.  Eq. 
466.  See  further  the  title  Beneficiaries  (in 
Insurance),  vol.  3,  p.  943. 

3.  Dower  Kot  Affected  by  Decree  of  Separation. 
—  (ice  7-'.  Thompson,  11  I.a.  Ann.657;  llokanip 
V.  Hagaman,  36  Md.  51 1;  Crane  71.  Cavana. 
36  Barb.  (N.  Y.)  410;  Taylor  v.  Taylor,  93  N. 
Car.  418;  Castlebury  v.  Maynard,  95  N.  Car. 
281 ;  Rogers  v.  Vines,  6  Ired.  L.  (28  N.  Car.) 
293;  Clark  V.  Clark,  6  W.  &  S.  (Pa.)  85;  Jarni- 
gan  V.  Jarnigan,  12  Lea  (Tcnn.)  292;  Howell 
V.  Thompson,  95  Tcnn.  396.    See  the  title 

Do  WICK. 

4.  Curtesy  Not  Affected.  —  Although  the  wife 
has  obtained  a  decree  a  mensa  against  the  hus- 
band, his  right  to  curtesy  after  her  death  is 
jiot  effected.    Ellison  v.  Mobile,  53  Ala.  558; 
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Smoot  V.  Lecatt,  i  Stew.  (Ala.)  590;  Rochon  v. 
Lecatt,  2  Stew.  (Ala.)  429. 

Under  §  2264,  Virginia  Code,  a  decree  of 
perpetual  separation  has  the  same  effect  as  a 
divorce  from  the  bonds  of  matrimony,  except 
that  neither  party  shall  marry  again  during  the 
life  of  the  other.  Such  a  decree  bars  curtesy. 
Marshall  v.  Baynes,  88  Va.  1040. 

A  decree  a  mensa  provided  that  the  husband 
should  be  divested  of  all  control  over  the 
estate  of  the  wife  "  as  if  the  said  parties  had 
never  been  married."  It  was  held  that  under 
such  decree  a  deed  executed  by  the  wife  con- 
veyed a  good  title.  Delafield  v.  Brady,  108 
N.  Y.  524.  See  further  the  title  Curtesy,  vol. 
8,  p.  523- 

5.  Marshall  v.  Baynes,  88  Va.  1040;  Dela- 
field V.  Brady,  108  N.  Y.  524. 

Effect  on  Allowance.  —  After  a  decree  a  mensa 
a  widow  is  not  entitled  to  a  statutory  allowance 
and  exemption  in  her  deceased  husband's  es- 
tate. Fyock's  Estate,  9  Lane.  L.  Rev.  (Pa.)  89; 
Hettrick  v.  Hettrick,  55  Pa.  St.  290.  See  fur- 
ther the  title  Allowances,  vol.  2,  p.  166. 

6.  Court  Authorized  to  Provide  for  Settlement  of 
Property  Rights. — -Williams  -'.  Gooch,  3  Mete. 
(Ky.)486;  Bennett  v.  Bennett,  95  Ky.  545  ;  John- 
son V.  Johnson,  96  Ky.  391;  Kriger  v.  Day,  2 
Pick.  (Mass.)  316;  Dean  v.  Richmond,  5  Pick. 
(Mass.)  461;  Page  z.  Estes,  19  Pick.  (Mass.) 
269;  Delafield  v.  Brady,  108  N.  Y.  524;  Davis 
V.  Davis,  75  N.  Y.  221;  Kamp  v.  Kamp,  59  N. 
Y.  212. 

In  New  York  the  court  is  authorized  to 
divest  the  husband's  control  over  and  all  his 
rights  or  interest  in  the  property  assigned  to 
the  wife.  Delafield  v.  Brady,  108  N.  Y.  524,  dt- 
int;  Meehan  v.  Meehan,  2  Barb.  (N.  Y.)  377; 
Holmes  V.  Holmes,  4  Barb.  (N.  Y.)  297;  Van 
Duzcr  V.  Van  Duzer,  6  Paige  (N.  Y.)  366,  31 
Am.  Dec.  257;  Renwick  v.  Renwick,  lo  Paige 
(NT.  Y.)  420. 

7.  Divorce  from  Bond  of  Matrimony  Releases  All 
Marriage  Obligation.  —  Clarke  Loit,  11  111. 
114:  Whitsell  V.  Mills,  6  Ind.  229;  State  v. 
Weathcrby,  43  Me.  258,  69  Am.  Dec.  59; 
Baker  -. .  People,  2  Hill  (N.  Y.)  325:  Dickson 
7'.  Dickson,  i  Yerg.  (Tcnn.)  no,  24  Am.  Dec. 
444;  Hull  7/.  Hull,  2  Sirobh.  Eq.  (S.  Car.)  174; 
i'ortcr  T.  Porter.  27  (iratt.  (Va.)  599. 

Kansas  —  When  Decree  Takes  Effect.  —  Under 
the  statute  of  Kansas  a  decree  of  divorce  does 
not  become  final  until  six  months  from  the 
Volume  IX. 


Decrees  of  Divorce. 


DIVORCE.  Divorce  &om  Bonds  of  Matrimony. 


riage  is  dissolved,  each  is  free  to  marry  again,*  unless  the  statute  prohibits  the 
marriage  of  the  guilty  party.* 

Wife's  Name  After  Divorce.  —  The  wife's  name  is  not  changed  by  a  divorce  from 
the  bonds  of  nuitriniony,'  unless  the  decree  so  provides,'*  but  she  may,  how- 
ever, assume  her  maiden  name  as  at  common  law  a  person  may  assume  any 
name  which  docs  not  interfere  with  the  rights  of  others.* 

Disability  of  Coverture.  —  The  disability  of  coverture  is  removed  by  divorce  from 
the  bonds  of  matrimony,  and  the  wife  may  sue  the  husband  ®  or  the  husband 
may  sue  the  wife.''  A  divorced  wife  cannot  recover  damages  for  torts  of  the 
husband  committed  against  her  during  marriage.*  But  she  may  recover  for 
services  rendered  for  him  before  marriage.® 


date  of  rendition,  and  the  parties  to  the  decree 
are  not  single  persons  until  the  expiration  of 
such  period.    Blush  v.  State,  4  Kan.  App.  145. 

1.  Both  Parties  Free  to  Marry  Again.  —  fiarber 
V.  Barber,  16  Cal.  37S;  Baughman  v.  Baugh- 
man,  32  Kan.  538;  Dickson  v.  Dickson,  i 
Yerg.  (Tenn.j  114,  24  Am.  Dec.  444. 

2.  Guilty  Party  Prohibited  from  Marrying. — 
Cox  V.  Combs,  8  B.  Mon.  (Ky.)  231;  Elliott  v. 
Elliott,  38  Md.  357;  People  v.  Faber,  92  N.  Y. 
146,  44  Am.  Rep.  357,  overruling  People  v. 
Hovey,  5  Barb.  (N.  Y.)  117;  Owen  v.  Bracket, 
7  Lea  (Tenn.)  448;  Musick  v.  Musick,  88  Va.  12. 

Permission  of  Court. —  Under  some  statutes 
the  guilty  party  is  permitted  to  marry  again 
on  proving  good  conduct  and  obtaining  per- 
mission of  the  court.  Thompson  v.  Thomp- 
son, 114  Mass.  566;  Child's  Case,  109  Mass. 
406;  Cochrane,  Petitioner,  10  Allen  (Mass.)  276; 
Sparhawk  v.  Sparhawk,  114  Mass.  355;  Peck 
V.  Peck,  8  Abb.  N.  Cas.  (N.  Y.  C.  PL)  400; 
Musick  V.  Musick,  88  Va.  12. 

Eemarriage  of  the  Parties  Divorced.  —  A  pro- 
vision that  "  a  defendant,  adjudged  to  be 
guilty  of  adultery,  shall  not  marry  again  until 
the  death  of  the  plaintiff,"  does  not  prohibit 
the  remarriage  of  the  parties  to  the  decree. 
Peck  V.  Peck,  8  Abb.  N.  Cas.  (N.  Y.  C.  PL) 
400. 

Guilty  Party  May  Marry  in  Another  State.  — 

The  statute  prohibiting  the  marriage  of  the 
guilty  party  is  penal  and  has  no  extra-territo- 
rial effect.  A  marriage  by  the  guilty  party  in 
another  state  is  valid. 

United  States.  —  Scott  v.  Atty.-Gen.,  11 
Prob.  Div.  128;  Warter  v.  Warter,  15  Prob. 
Div^.  152;  Ponsford  v.  Johnson,  2  Blatchf.  (U. 
S.)  51. 

Alabatna.  —  Fuller  v.  Fuller,  40  Ala.  301; 
Wilson  V.  Holt,  83  Ala.  528,  3  Am.  St.  Rep. 
768. 

Kentucky.  —  Cox  v.  Combs,  8  B.  Mon.  (Ky.) 
231;  Stevenson  v.  Gray,  17  B.  Mon.  (Ky.)  193. 

Maine.  —  Phillips  v.  Madrid,  83  Me.  205. 

Massachusetts. — Com.  v.  Putnam,  i  Pick. 
(Mass.)  136;  Putnam  v.  Putnam,  8  Pick. 
(Mass.)  433;  Clark  v.  Clark,  8  Cush.  (Mass.) 
385;  Medway  v.  Needhain,  16  Mass.  157,  8 
Am.  Dec.  131 ;  Com.  v.  Lane,  113  Mass.  458, 
18  Am.  Rep.  509;  Bullock  v.  Bullock,  122 
Mass.  3. 

New  York.  —  Smith  v.  Woodworth,  44  Barb 
(N.  Y.)  198;  Van  Voorhis  v.  Brintnall,  86  N 
Y.  18,  40  Am.  Rep.  505,  overruling  Thorp  v. 
Thorp,  47  N.  Y.  Super.  Ct.  80,  90  N.  Y.  605 
Miller  v.  Miller,  91  N.  Y.  321,  43  Am.  Rep.  669 
Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am.  Rep 
408. 


•  Van  Storch  v.  Griffin,  71  Pa. 

V.  State,  87  Tenn. 


Pennsylvania. 
St.  240. 

But  see  contra,  Pennegar 
244,  10  Am.  St.  Rep.  648. 

3.  Divorce  a  Vinculo  Does  Not  Change  Wife's 
Name.  —  Fendall  v.  Goldsmid,  2  Prob.  Div.  263. 

In  Rich  V.  Mayer,  (City  Ct.)  7  N.  Y.  Supp. 
69,  it  was  held  that  a  divorce  dissolving  the 
marriage  restored  to  the  wife  her  maiden  name. 
See  generally  the  title  Name. 
Court  May  Forbid  Wife's  Use  of  Husband's 
Name. —  In  Blanc  Blanc,  21  Misc.  Rep.  (N. 
Y.  Supreme  Ct.,  Special  T.)  268,  it  is  held  that 
the  court,  in  granting  a  divorce  against  the 
wife  for  her  adultery,  may  prohibit  her  using 
her  husband's  name  after  the  divorce,  and  she 
may  be  punished  for  contempt  for  so  doing. 

4.  Statute  Permitting  Change  of  Name.  —  See 
statute  in  Converse  v.  Converse,  9  Rich.  Eq. 
(S.  Car.)  535,  permitting  change  of  name.  The 
court  refused  to  change  the  name  of  the  wife 
without  the  husband's  consent,  the  court  hav- 
ing no  power  to  grant  a  divorce. 

5.  Common-law  Bight  to  Assume  Name.  — 
Clark  V.  Clark,  19  Kan.  522;  Snook's  Petition, 
2  Hilt.  (N.  Y.)  566;  Linton  v.  Kittanning  First 
Nat.  Bank,  10  Fed.  Rep.  894. 

6.  Wife  Divorced  a  Vinculo  May  Sue  Former 
Husband.  —  Webster  v.  Webster,  58  Me.  139,  4 
Am.  Rep  253;  Legg  v.  Legg,  8  Mass.  99. 

Wife's  Right  to  Sue  After  Absolute  Divorce.  — 
A  suit  by  the  wife  to  recover  possession  of  her 
separate  estate  in  which  she  has  joined  her 
husband,  may  be  continued  in  her  name  al- 
though she  has  in  the  meantime  obtained  a 
divorce  from  her  husband  and  married  an- 
other.   Calderwood  v.  Pyser,  31  Cal.  333. 

7.  Former  Husband  May  Sue  Former  Wife.  — 
Blake  v.  Blake,  64  Me.  177;  Lane  v.  Lane,  80 
Me.  570. 

8.  Suit  After  Divorce  for  Tort  Committed  by 
Husband  During  Marriage.  —  At  common  law 
the  wife  has  no  cause  of  action  for  damages 
for  assault  and  battery  committed  by  the  hus- 
band during  marriage,  and  a  subsequent  di- 
vorce does  not  give  her  any  greater  rights. 
No  right  existed  during  the  marriage,  and 
none  was  created  by  the  divorce.  Phillips  v. 
Barnet,  i  Q.  B.  Div.  436;  Abbott  v.  Abbott,  67 
Me.  304,  24  Am.  Rep.  27. 

The  divorced  wife  cannot  recover  damages 
from  her  former  husband  for  a  false  imprison- 
ment during  the  marriage.  A  divorce  does 
not  create  a  cause  of  action  where  none  existed 
during  marriage.  Nickerson  v.  Nickerson,  65 
Tex.  281. 

9.  Husband  Liable  for  Services  Before  Marriage. 

—  Where  the  statute  provides  "  that  a  woman, 
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XII.  Pkopeety  Rights  Aftee  Dissolution  of  Maeeiage  —  1.  Effect  on  Non- 
vested  Property  Rights.  —  After  a  divorce  from  the  bonds  of  matrimony  all 
non-vested  rights  dependent  upon  the  marriage  relation  are  terminated  and 
cut  off.* 

2.  Wife's  Choses  in  Action.  —  Choses  in  action  belonging  to  the  wife  at  mar- 
riage, and  not  reduced  to  possession  during  the  coverture,  remain  her  property 
upon  a  divorce.'* 

3.  Life  Insurance,  —  Where  the  wife  is  the  sole  beneficiary  in  a  life  insurance 
policy  not  in  terms  payable  to  heirs  of  the  husband,  .she  retains  her  interest 
after  a  dissolution  of  the  marriage  as  a  part  of  her  separate  estate.*    But  life 


having  property,  is  not  deprived  of  any  part 
of  it  by  her  marriage,  "  a  divorced  wife  may 
recover  the  value  of  personal  services  ren- 
dered by  her  for  her  husband  before  marriage. 
Carlton  v.  Carlton,  72  Me.  115. 

1.  Effect  on  Legacy  to  Wife.  —  A  will  pro- 
vided a  legacy  to  a  son  during  his  lifetime, 
and  in  case  the  son's  wife  should  survive  him, 
then  to  her  during  her  widowhood.  It  was 
held  that  although  the  son's  wife  survived 
him,  she  was  not  his  widow  within  the  mean- 
ing of  the  will,  she  having  obtained  a  divorce 
from  him  after  the  will  was  executed.  Bell  v. 
Smalley,  45  N.  J.  Eq.  478. 

A  bequest  to  H.  R.,  wife  of  T.  H.  R.,  dur- 
ing her  natural  life,  of  the  income  or  dividends 
from  certain  shares,  is  not  cut  off  by  a  divorce 
in  favor  of  the  husband,  as  such  bequest  is 
upon  no  condition  and  creates  no  trusteeship 
in  favor  of  the  husband  and  children.  Rich- 
ardson V.  Richardson,  75  Me.  570,  46  Am. 
Rep.  428. 

Loss  of  Dower  on  Foreclosure  —  Liability  of 
Husband.  —  After  a  divorce  a  husband  is  not 
liable  for  damages  sustained  by  the  wife  in 
losing  her  dower  interest  in  the  husband's 
land,  where  during  the  marriage  she  has 
joined  her  husband  in  executing  the  mort- 
gage.   Tennison  v.  Tennison,  114  Ind.  424. 

Husband's  Interest  in  Wife's  Slaves.  —  A  hus- 
band acquires  no  interest  in  slaves  inherited 
by  the  wife  after  a  divorce  from  the  bonds  of 
matrimony.    Wood  v.  Simmons,  20  Mo.  363. 

The  statutory  right  of  a  husband  to  the  use 
of  slaves  belonging  to  the  wife  is  terminated 
by  a  divorce  in  her  favor.  Such  right  being 
founded  on  the  marriage  relation,  it  is  termi- 
nated by  a  dissolution  of  the  marriage.  Clark 
V.  Slaughter,  38  Miss.  64. 

Husband's  Interest  in  Payments  During  Joint 
Lives.  —  In  a  suit  to  prevent  the  husband  from 
selling  and  conveying  property  held  in  trust 
for  the  wife,  a  decree  was  entered  providing 
that  the  fund  arising  from  the  sales  of  the 
wife's  lands  should  be  paid  to  both  husband 
and  wife  durinf^  their  joint  lives.  The  wife 
subsequently  obtained  a  divorce  from  the  hus- 
band.  It  was  held  that  he  had  no  interest  in 
the  decree.  The  term  "  joint  lives  of  the  par- 
ties "  contemplated  a  continuance  of  the  mar- 
riage relation.  Highley  v.  Allen,  3  Mo.  App. 
521. 

Effect  on  Deed  in  Trust  for  Use  of  Wife.  —  A 

conveyance  of  real  estate  of  the  wife  to  a  trus- 
tee for  use  of  the  wife,  the  income  to  be  hers 
during  the  life  of  the  husband,  the  same  to  be 
reconveyed  to  her  if  she  survived  him,  but  if 
he  survived  the  income  to  be  his  for  life  and 
the  estate  to  be  conveyed  to  her  heirs,  is  not 
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disturbed  by  a  divorce  from  the  bonds  of  mat- 
rimony, for  the  adultery  of  the  husband,  al- 
though the  general  provision  of  the  law  is  that 
the  wife  be  restored  to  possession  of  her  real 
estate  on  divorce  in  her  favor.  Babcock  v. 
Smith,  22  Pick.  (Mass.)  61. 

Eecovery  of  Trust  Funds.  —  During  marriage 
the  wife  acquired  title  to  the  husband's  lands 
by  mesne  conveyances  and  held  the  same  in 
trust.  She  also  obtained  the  rents  from  the 
property,  and  money  belonging  to  the  hus- 
band, and  certain  personal  property.  It  was 
held  that  after  divorce  the  husband  could  re- 
cover the  money  in  an  action  at  law,  but  he 
could  only  recover  the  value  of  the  personalty 
and  the  rents  in  a  suit  in  equity.  Lane  v: 
La.ie,  76  Me.  521. 

After  a  divorce  the  husband  may  recover  by 
proceedings  in  equity  the  value  of  railroad 
stocks  purchased  during  the  continuance  of 
the  marriage  by  the  wife  in  her  name  with 
funds  belonging  to  the  husband.  Lane  v. 
Lane,  80  Me.  570. 

Property  Held  by  Husband  as  Trustee  for  Wife. 
—  Alter  a  divorce  the  wife  may  recover  prop- 
erty acquired  by  the  husband  as  trustee  for  his 
wife.    Schoch's  Appeal,  33  Pa.  St.  351. 

2.  Wood  V.  Simmons,  20  Mo.  363;  Arrington 
V.  Arrington,  102  N.  Car.  491 ;  In  re  Kintzinger, 
2  Ashm.  (Pa.)  455;  McConnell  v.  Wenrich, 
16  Pa.  St.  365. 

Note  Collected  by  Husband  After  Divorce.  —  A 
divorced  wife  may  recover  the  proceeds  of  a 
promissory  note  belonging  to  her  at  the  time 
of  marriage  but  not  collected  until  after  a  di- 
vorce a  7nncttlo.     Legg  v.  Legg,  8  Mass.  gq. 

Assignment  of  Wife's  Interest  in  Her  Father's 
Estate. —  Before  the  marriage  was  dissolved  a 
husband,  for  a  valuable  consideration,  as- 
signed his  wife's  interest  in  her  father's  estate. 
In  a  suit  by  the  divorced  wife  against  the  as- 
signee it  was  held  that  by  the  assignment  the 
husband  had  reduced  her  interest  to  his  pos- 
session and  the  title  of  the  assignee  was  good. 
Browning  v.  Headley,  2  Rob.  (Va.)  340,  40 
Am.  Dec.  755. 

Distributive  Share  of  Wife  in  Her  Father's 
Estate.  —  A  debt  of  the  husband,  during  cover- 
ture, cannot  after  divorce  be  set  off  against 
the  distributive  share  of  the  wife  in  her  father's 
estate,  although  the  decree  of  divorce  was  sub- 
sequent to  the  death  of  the  intestate,  as  such 
share  is  a  chose  in  action  and  was  not  reduced 
to  the  husband's  possession.  Fink  v.  Hake,  6 
Watts  (Pa.)  131. 

3.  Insurance  Payable  to  Wife  After  Divorce.  — 
Phcrnix  Mul.  L.  Ins.  Co.  71.  Dunham,  46  Conn. 
70,  33  y\m.  Rep.  14;  McKec  v.  Pha'nix  Ins. 
Co.,  28  Mo.  383,  75  Am.  Dec.  129;  Olmsted  v. 
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insurance  payable  to  the  "families  of  deceased  members,  or  their  heirs,"  is  not 
payable  to  a  divorced  wife.* 

4.  Rights  of  Survivor  —  Divorced  Wife  Not  a  Widow  —  Rights  of  Survivor.  —  A 
divorced  woman  does  not  become  a  widow  within  the  contemplation  of  law 
on  tlic  death  of  her  former  husband.* 

5.  Dower.  —  After  a  dissolution  of  the  marriage  by  divorce  the  divorced  wife 
is  not  entitled  to  dower  in  lands  possessed  by  the  former  husband  during 
coverture  or  at  the  time  of  his  death,*  because  such  estate  depends  upon  the 
existence  of  the  marriage  at  the  death  of  the  husband,  and  is  for  widows  and 
not  divorced  wives.* 


Keyes,  85  N.  Y.  593;  ^tna  L.  Ins.  Co.  v. 
Mason.  14  R.  I.  583.  See  further  the  title 
Beneficiaries  (in  Insurance),  vol.  3,  p.  943. 

The  fact  that  the  insurable  interest  is  affected 
by  a  dissolution  of  the  marriage  does  not  make 
the  policy  void  as  a  wager  policy.  Connecti- 
cut Mut.  L.  Ins.  Co.  Schaefer,  94  U.  S. 
457- 

1.  Beneficiary  After  Divorce.  —  A  wife  was  the 
beneficiary  in  a  policy  of  insurance  issued  by 
a  beneficiary  association  organized  under  a 
state  law  for  rendering  pecuniary  aid  to  the 
families  of  deceased  members  or  to  their  heirs. 
The  wife  obtained  an  absolute  divorce  from 
the  husband,  and  he  changed  the  beneficiary 
to  his  married  sister  and  his  son.  It  was  held 
that  the  insurance  was  payable  to  the  son,  as 
the  wife  did  not  become  a  widow,  and  the  mar- 
ried daughter  was  not  entitled  to  the  fund  be- 
cause she  was  not  a  member  of  the  family  of 
the  deceased.  Tyler  v.  Odd  Fellows'  Mut. 
Relief  Assoc.,  145  Mass.  134. 

2.  Death  of  Former  Husband  Does  Not  Make  Di- 
vorced Woman  a  Widow.  —  Kent  v.  McCann,  52 
III.  App.  305;  Jordan  Clark,  81  111.  465; 
Weindel  v.  Weindel,  126  Mo.  640;  Fletcher  v. 
Monroe,  145  Ind.  56;  Chenowith  Cheno- 
with,  14  Ind.  2;  Dobson  v.  Butler,  17  Mo.  87; 
Bell  V.  Smalley,  45  N.  J.  Eq.  478;  Matter  of 
Ensign,  37  Hun  (N.  Y.)  152,  affirmed  103  N.  Y. 
284,  57  Am.  Rep.  717. 

A  divorced  wife  has  no  interest  in  the  estate 
of  her  former  husband  intestate,  and  is  not 
entitled  to  notice  of  administration.  Goods  of 
Nares,  13  Prob.  Div.  35. 

Effect  on  Bond  Conditioned  to  Pay  Wife  on  Hus- 
band's Death.  —  A  husband  induced  his  wife  to 
sell  land  on  a  promise  secured  by  a  bond  con- 
ditioned to  pay  a  certain  sum  after  the  death 
of  the  husband.  It  was  held  that  the  bond 
was  void  on  account  of  a  subsequent  divorce 
from  the  bonds  of  matrimony,  but  that  the  di- 
vorced wife  could  recover  the  sum  from  her 
former  husband.  Weatherford  v.  McCrocklin, 
(Ky.  1896)  34  S.  W.  Rep.  24. 

Statute  Preserving  Dower  After  Divorce  Relates 
to  Realty. — -Although  the  statute  preserves 
the  right  of  dower  to  a  divorced  wife  where 
the  divorce  was  granted  for  the  misconduct 
of  the  husband,  the  divorced  wife  is  not  entitled 
to  any  portion  of  the  personalty  on  a  division 
of  the  husband's  estate  by  a  probate  court. 
Kent  McCann,  52  111.  App.  305;  Chenowith 
V.  Chenowith,  14  Ind.  2;  Weindel  v.  Weindel, 
126  Mo.  640. 

Divorce  in  Favor  of  Wife.  —  A  divorce  granted 
in  favor  of  the  wife  disentitles  her,  where  the 
husband  dies  intestate,  either  to  administration 
or  to  a  distributive   share  of   his  personal 


estate.  Matter  of  Ensign,  103  N.  Y.  284,  57 
Am.  Rep.  717. 

3.  Statutes  Preserving  Wife's  Right  of  Dower  — 

Lands  Conveyed  During  Coverture .  —  Und3r  a 
provision  of  a  divorce  statute  that  "  a  divorce 
bars  all  claim  to  curtesy  or  dower  "  a  wife  on 
obtaining  a  divorce  from  her  husband  loses  aH 
right  to  dower  in  lands  conveyed  during  cover- 
ture as  well  as  in  lands  of  which  he  died  pos- 
sessed.   McKean  v.  Brown,  83  Ky.  208. 

Land  Conveyed  After  Divorce.  —  Under  a 
statute  preserving  the  right  of  dower  on. 
divorce  for  the  fault  of  the  husband,  the 
divorced  wife  is  entitled  to  dower  in  lands 
held  by  the  husband  for  more  than  fifty  years 
and  sold  by  him  after  the  wife  obtained  a  di- 
vorce.   Gordon  v.  Dickison,  131  111.  141. 

The  dower  preserved  by  the  statute  includes 
all  lands  held  by  the  husband  during  cover- 
ture although  he  has  conveyed  the  same  after 
divorce.    Davol  v.  Howland,  14  Mass.  219. 

For  Further  Treatment  see  the  title  Dower. 

4.  Statutes  Preserving  Dower  on  Divorce  for 
Fault  of  Husband.  —  For  the  construction  of 
such  statutes  see  Stilson  v.  Stilson,  46  Conn. 
15;  Seeley's  Appeal,  56  Conn.  202;  Arnold  v. 
Donaldson,  46  Ohio  St.  73. 

Under  a  statute  preserving  dower  where  the- 
divorce  is  granted  to  a  wife  for  the  fault, 
aggression,  or  misconduct  of  the  husband,  the 
divorced  wife  is  entitled  to  dower  although  she 
has  married  another.  Lamkin  v.  Knapp,  20' 
Ohio  St.  454.  But  see  contra,  under  statute 
preserving  dower  to  widow,  Rice  v.  Lumley, 
10  Ohio  St.  596. 

Dower  Abolished.  —  Where  the  dower  estate 
is  abolished  the  wife  retains  no  interest  in 
her  former  husband's  lands  either  as  dower  or 
by  inheritance,  although  the  divorce  statutes 
subsequently  enacted  preserve  the  right  of 
dower  on  divorce  for  the  fault  or  aggression 
of  the  husband.  Crane  v.  Fipps,  29  Kan.  5S5; 
Chapman  v.  Chapman,  48  Kan.  636. 

6.  The  Right  to  Dower  Is  Terminated  by  [Divorce 
—  United  States.  —  Barrett  v.  Failing,  iii  U. 
S.  523,  affirming  6  Sawy.  (U.  S.)  473. 

Alabama.  —  Hinson  v.  Bush,  84  Ala.  368, 
overruling  Williams  v.  Hale,  71  Ala.  83. 

Arkansas.  —  Wood  v.  Wood,  59  Ark.  441. 

Indiana. — Whitsell  v.  Mills,  6  Ind.  229; 
Fletcher  v.  Monroe,  145  Ind.  56;  Billan  v. 
Hercklebrath,  23  Ind.  71. 

Io2va.  —  Levins  v.  Sleator,  2  Greene  (Iowa)- 
604;  Marvin  v.  Marvin,  59  Iowa  699;  Mc- 
Craney  v.  McCraney,  5  Iowa  232,  68  Am.  Dec. 
702;  Winch  V.  Bolton,  94  Iowa  573. 

Kentucky.  —  McKean  v.  Brown,  83  Ky.  208; 
Hawkins  v.  Ragsdale,  80  Ky.  353,  44  Am.. 
Rep.  483. 
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Statutes  are  found  in  many  jurisdictions  which  preserve  the  wife's  right  of 
dower  on  a  divorce  for  the  fault  or  misconduct  of  the  husband,  either  by  an 
express  reservation  in  her  favor  *  or  by  implication,  as  where  she  is  deprived  of 
dower  on  divorce  for  her  own  misconduct.*  Where  the  statute  preserves  dower 
on  divorce  for  the  misconduct  of  the  husband  she  is  not  entitled  to  an  assignment 
of  dower  on  the  dissolution  of  the  marriage  ^  unless  the  statutes  so  provide.* 
Nor  does  her  right  of  dower  attach  to  lands  acquired  by  her  former  husband 
after  the  marriage  was  dissolved.* 

Dower  After  Divorce  in  Another  State.  —  In  some  states  it  is  held  that  a  decree  of 
divorce  against  the  wife,  obtained  in  another  state  on  constructive  service  and 
without  actual  notice  to  the  wife,  will  not  bar  her  right  of  dower,®  although 
such  decree  is  sufficient  to  dissolve  the  marriage.  But  the  weight  of  authority 
is  that  if  such  decree  dissolves  the  marriage  it  also  bars  the  right  of  dower, 
which  depends  upon  the  existence  of  the  marriage.' 


Afaine.  —  Harding  v.  Alden,  g  Me.  140,  23 
Am.  Dec.  549;  Given  v.  Marr,  27  Me.  212; 
Stilphen  v.  Houdlette,  60  Me.  447;  Moulton  v. 
Moulton,  76  Me.  85;  Merrill  v.  Shattuck,  55 
Me.  370. 

Massachusetts.  —  Hood  v.  Hood,  no  Mass. 
463;  Barber  v.  Root,  10  Mass.  260. 

Missouri.  —  Gould  v.  Crow,  57  Mo.  200. 

New  Hampshire.  —  Gleason  v.  Emerson,  51 
N.  H.  405. 

New  Jersey.  —  Calame  v.  Calame,  24  N.  J. 
Eq.  440;  Pullen  v.  Pullen,  52  N.  J.  Eq.  9. 

New  York.  —  Wait  v.  Wait,  4  N.  Y.  95, 
reversing  4  Barb.  (N.  Y.)  192;  Van  Cleaf  v. 
Burns,  133  N.  Y.  540,  44  N.  Y.St.  Rep.  98, 
reversing  Hun  (N.  Y.)  250;  Schiffer  v.  Pru- 
den,  64  N.  Y.  47;  Day  v.  West,  2  Edw.  Ch. 
(N.  Y.)  592. 

Ohio. — Lamkin  v.  Knapp,  20  Ohio  St.  454; 
Rice  V.  Lumley,  10  Ohio  St.  596. 

Pennsylvania.  —  Clark  7'.  Clark,  6  W.  &  S. 
(Fa.)  85 ;  Miltimore  v.  Miltimore,  40  Pa.  St.  151. 

Tennessee.  —  Thorns  v.  King,  95  Tenn.  60. 

Wisconsin.  —  Burdick  v.  Briggs,  11  Wis.  126. 

1,  See  the  statutes.  See  also  the  preceding 
notes  to  this  subsection. 

2.  Statute  Prohibiting  Dower  on  a  Divorce  for 
Her  Misconduct  Preserves  Dower  in  All  Other 
Cases. —  Under  a  statute  providing  that  "  in 
case  of  divorce  dissolving  the  marriage  con- 
tract for  the  misconduct  of  the  wife,  she  shall 
not  be  endowed,"  a  woman  who  has  obtained 
a  divorce  from  her  husband  for  his  misconduct 
is  entitled  to  dower.  In  construing  this  statute 
it  was  reasoned  that  the  statute  by  forfeiting 
the  right  of  dower  in  one  instance  preserved  it 
in  all  other  cases.  Exprcssio  iinius  est  cxclusio 
altcrius.  Wait  v.  Wait,  4  N.  Y.  95,  reversing  i\ 
Barb.  (N.  Y.)  192;  Forrest  v.  Forrest,  6  Duer 
(N.  Y.)  153.  But  see  references  to  this  con- 
struction in  Moore  v.  Hegeman,  27  Hun  (N'. 
Y.)  70,  affirmed  92  N.  Y.  521,  44  Am.  Rep. 
408;  Price  V.  Price,  124  N.  Y.  599. 

In  Illinois  a  similar  construction  is  given  to 
the  statute  forfeiting  curtesy  to  the  husband 
when  the  divorce  is  granted  for  his  miscon- 
duct. Meacham  v.  Bunting,  156  111.  586,  47 
Am.  St.  Rep.  239. 

But  this  construction  of  the  same  statute 
adopted  in  Arkansas  from  Ne^v  York  is  not 
followed.    Wood  v.  Wood,  59  Ark.  441. 

8.  Hunt  V.  Thompson,  61  Mo.  148. 

4.  Statutes  Providing  for  Assignment  of  Dower 
on  Divorce. —  Tlic  divorced   wife  is  in  some 
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states  entitled  to  an  assignment  of  dower  on 
divorce  in  her  favor  as  if  the  husband  were 
dead. 

Maitte.  —  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549;  Lewis  Meserve,  61  Me.  374; 
Williams  v.  Williams,  78  Me.  82;  Runnells  v. 
Webber,  59  Me.  488. 

Massachusetts.  —  Daval  v.  Howland,  14 
Mass.  2ig;  Smith  v.  Smith,  13  Mass.  231. 

Michigan.  —  Percival  v.  Percival,  56  Mich. 
297;  Orlh  V.  Orth,  69  Mich.  158;  Rea  v.  Rea, 
63  Mich.  257;  Bowles  v.  Hoard,  71  Mich.  150; 
Owen  v.  Yale,  75  Mich.  256. 

Minnesota.  —  Holmes  v.  Holmes,  54  Minn. 
352. 

Nebraska.  —  Tatro  v.  Tatro,  18  Nev.  395,  53 
Am.  Rep.  821. 

6.  Lands  Acquired  by  Husband  After  Divorce. 

—  Maynard  v.  Hill,  125  U.S.  190,  2  Wash. 
Ter.  321;  Fitzpatrick  v.  Dubois,  2  Sawy.  (U. 
S.)  434;  Schult  v.  Moll,  (Brooklyn  City  Ct.)  10 
N.  Y.  Supp.  703;  Kade  v.  Lauber,  48  How.  Pr. 
(N.  Y.  Supreme  Ct.)  382. 

6.  Divorce  in  Another  State  Not  a  Bar  to  Dower. 

—  Doerr  v.  Forsythe,  50  Ohio  St.  726,  40  Am. 
St.  Rep.  703;  Mansfield  Mclntyre,  10  Ohio 
27  (see  contra,  McGill  v.  Deming,  44  Ohio  St. 
645);  Colvin  V.  Reed,  55  Pa.  St.  375;  Reel  v. 
Elder,  62  Pa.  St.  308;  McCreery  v.  Davis,  44 
S.  Car.  195. 

A  decree  of  divorce  obtained  in  another 
state  on  the  ground  of  desertion  is  not  suffi- 
cient in  New  York  to  bar  the  wife's  right  to 
dower  under  a  statute  providing  that,  "  in 
case  of  divorce  dissolving  the  marriage  con- 
tract for  the  misconduct  of  the  wife,  she  shall 
not  be  endowed;  "  as  the  misconduct  referred 
to  is  adultery,  that  being  ilic  only  cause  for 
a  divorce  a  vinculo  in  New  York.  Van  Cleaf 
V.  Burns,  n8  N.  Y.  549,  16  Am.  St.  Rep.  782, 
reversing  43  Hun  (N.  Y.)  461;  on  second 
appeal,  133  N.  Y.  540,  44  N.  Y.  St.  Rep.  98, 
reversing  (-,2  Hun  (N.  Y.)  250. 

7.  Divorce  in  Another  State  Held  Sufficient  to 
Bar  Dower, —  Marvin  v.  Marvin,  59  Iowa  699; 
Boyles  v.  Latham,  61  Iowa  174;  Chapman  v. 
Chapman,  48  Kan.  636;  Hawkins  7/.  Ragsdale, 
80  Ky.  353,  44  Am.  Rep.  483;  Hood  v.  Hood, 
no  Mass.  463:  Gould  v.  Crow,  57  Mo.  200; 
Arrington  v.  Arrington,  102  N.  Car.  491. 

The  language  of  the  divorce  statutes  relat- 
ing to  dower  is  general  and  applies  to  all 
divorces  whether  granted  in  the  state  or  else- 
where, and  a  foreign  decree  of  divorce  should 
Vi  lume  IX. 
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6.  Curtesy.  —  When  the  marriage  is  dissolved  the  husband  ceases  to  have 
an}-  interest  in  the  wife's  lands  by  the  estate  of  curtesy,  as  this  estate  depends 
upon  coverture  and  the  death  of  the  wife  and  does  not  arise  upon  the  death  of 
a  divorced  wife.*  Where  the  former  wife  dies  after  divorce  the  husband  is  not 
a  widower  entitled  to  curtesy,  although  he  is  liable  for  the  support  of  the 
children  *  and  obtained  the  divorce  on  account  of  the  dereliction  of  the  vi^ife,^ 
unless  the  statute  preserves  the  right  on  divorce  in  his  favor. ■* 

7.  Estate  by  Entirety  —  Title  of  Survivor.  —  A.t  common  law  when  land  is 
conveyed  to  both  husband  and  wife,  each  acquires  an  estate  by  entirety  and 
the  survivor  is  owner  of  the  entire  estate.    This  estate  is  based  upon  the  unity 


be  given  the  same  effect  as  if  granted  in  the 
state.  Rendleman  v.  Rendleman,  ii8  111.  260; 
Hawkins  v.  Ragsdalc,  80  Ky.  353,  44  Am. 
Rep.  4S3;  Harding  v.  Alden,  9  Me.  140,  23  Am. 
Dec.  549;  McGill  v.  Deming,  44  Ohio  St.  645; 
Thorns  V.  King,  95  Tenn.  60. 

1.  Curtesy  Barred  —  Alabama.  —  Boykin  ■!/. 
Rain,  28  .Ma.  332,  65  Am.  Dec.  349. 

Connecticut. — Wheeler  v.  Hotchkiss,  10 
Conn.  225;  Starr  v.  Pease,  8  Conn.  541. 

Delaware.  —  Tovvnsend  v.  Griffin,  4  Harr. 
(Del.)  440. 

Illinois.  —  Howey  v.  Goings,  13  111.  95,  54 
Am.  Dec.  427. 

Indiana.  —  Doe  v.  Brown,  5  Blackf.  (Ind.) 
309- 

Kentucky.  —  Hays  v.  Sanderson,  7  Bush 
(Ky.)489;  Oldham  v.  Henderson,  5  Dana  (Ky.) 
254- 

Maryland.  —  Wright  v.  Wright,  2  Md.  429, 
56  Am.  Dec.  723. 

Massachusetts.  —  Barber  v.  Root,  10  Mass. 
260;  Moran  v.  Somes,  154  Mass.  200;  Dunham 
V.  Dunham,  128  Mass.  34. 

Mississippi.  —  Clark  v.  Slaughter,  38  Miss. 
64. 

Missouri.  —  Schuster  t.  Schuster,  93  Mo. 
438. 

New  York.  —  Renwick  v.  Renwick,  10  Paige 
(N.  Y.)  420. 

North  Carolina.  —  Davis  r.  Davis,  68  N.  Car. 
180. 

Pennsylvania.  —  Blaker  v.  Cooper,  7  S.  &  R. 
(Pa.)  500;  McGrath  v.  Pennsylvania  Co.,  8 
Phila.  (Pa.)  113. 

Tennessee.  —  Sellars  z  .  Davis,  4  Yerg.  (Tenn.) 
503. 

Ver77iont. —  '^vlxi  v.  Hurlburt,  16  Vt.  292; 
Gould  V.  Webster,  i  Tyler  (Vt.)  409;  Mat- 
tocks V.  Stearns,  9  Vt.  326. 

Virginia.  —  Porter  v.  Porter,  27  Gratt.  (Va.) 
599- 

For  Further  Treatment  see  the  title  Curtesy, 
vol.  8.  p.  523. 

Husband's  Estate  Jure  Uxoris.  —  The  hus- 
band's interest  and  right  to  possess  the  wife's 
lands  during  coverture,  as  distinguished  from 
the  right  by  curtesy  initiate,  is  held  by  virtue 
of  the  marriage  and  is  terminated  by  the  disso- 
lution of  the  marriage.  Oldham  v.  Henderson, 
5  Dana  (Ky.)  257;  Burt  v.  Hurlburt,  16  Vt. 
292. 

2.  After  the  death  of  a  former  wife  the  hus- 
band is  not  entitled  to  curtesy  on  account  of 
the  fact  that  he  is  liable  for  the  support  of  the 
children.  "  The  death  of  the  wife,  "  said  the 
court,  "  is  one  of  the  four  essential  requisites 
to  constitute  a  tenancy  by  the  curtesy."  If 
she  obtains  a  divorce  before  her  death,  the 


estate  does  not  exist.  Wheeler  v.  Hotchkiss, 
10  Conn.  225. 

3.  Piper  v.  May,  51  Ind.  283;  Moran  v. 
Somes,  154  Mass.  200. 

After  a  decree  is  rendered  in  favor  of  the 
husband  without  preserving  to  him  the  right 
of  curtesy  initiate  or  tenancy  by  the  marital 
right,  the  relative  merit  or  demerit  of  the  par- 
ties is  immaterial.  Porter  v.  Porter,  27  Gratt. 
(Va.)  599. 

4.  Curtesy  Preserved  by  Statute.  —  A  statute 
providing  that  on  divorce  for  "  the  fault  and 
misconduct  of  the  husband  he  shall  lose  his 
right  to  be  tenant  by  the  curtesy  in  the  wife's 
lands,  and  also  any  estate  granted  therein  by 
the  laws  of  this  state,"  is  construed  to  preserve 
the  right  of  curtesy  where  the  divorce  is  in  his 
favor  or  for  the  iault  or  misconduct  of  the 
wife.  Meacham  v.  Bunting,  156  111.  586,  47 
Am.  St.  Rep.  239. 

The  statute  of  Oregon  gives  the  party  in 
whose  favor  a  decree  of  divorce  was  rendered 
one-third  of  the  real  estate  owned  by  the  other 
at  the  time  the  divorce  is  rendered,  and  this 
gives  the  husband  an  estate  in  fee.  Bamford 
V.  Bamford,  4  Oregon  30;  Ross  v.  Ross,  21 
Oregon  9;  Wetmore  v.  Wetmore,  5  Oregon 
469. 

Lease  of  Wife's  Land  by  Husband  Terminates 
by  Divorce. —  Where  the  husband  leases  land 
held  by  the  wife  the  lease  is  terminated  by  di- 
vorce. But  the  tenant  does  not  suffer  by  the 
unexpected  dissolution  of  the  marriage  by  di- 
vorce, but  retains  the  crops  and  emblements 
and  has  the  right  of  egress  and  regress  for  that 
purpose.    Gould  v.  Webster,  i  Tyler  (Vt.)  409. 

Curtesy  Initiate  in  Wife's  Dower  by  Former  Hus- 
band.—  A  widow  having  a  dower  interest  in 
real  estate  married,  and  her  husband's  interest 
was  levied  upon  to  satisfy  his  debts.  On  the 
same  day  the  execution  was  awarded  the  wife 
obtained  a  decree  of  divorce.  It  was  held  that 
the  purchaser  at  the  execution  sale  acquired 
no  interest,  as  the  right  of  curtesy  was  ter- 
minated by  the  divorce.  Doe  v.  Brown,  5 
Blackf.  (Ind.)  309. 

Conveyance  by  Husband  Before  Divorce.  — 
Where  the  husband  conveys  in  fee  all  his  interest 
as  tenant  by  the  curtesy  initiate  and  afterwards 
his  wife  obtains  a  divorce  a  vinculo  his  ven- 
dee's estate  is  not  terminated  by  the  dissolu- 
tion of  the  marriage.  It  was  held  that  the 
purchaser  became  vested  by  his  purchase,  with 
the  right  of  the  husband  as  it  existed  at  the 
time  of  the  sale,  "  and  he  holds  the  estate  free 
from  all  future  accidents  and  contingencies, 
that  might  have  affected  it  as  against  the  hus- 
band, had  the  estate  remained  in  him."  Gil- 
lespie V.  Worford,  2  Coldw.  (Tenn.)  632. 
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of  husband  and  wife,  and  when  the  marriage  is  dissolved  by  divorce  each 
becomes  a  tenant  in  common  without  survivorship.* 

8.  Homestead  Rights.  —  The  title  to  the  homestead  is  not  changed  by  the 
dissolution  of  the  marriage,  except  that  it  is  relieved  of  the  claim  of  the  party 
not  having  the  title.  If  the  title  is  in  the  wife's  name  the  husband  loses  all 
title  to  the  homestead  and  has  no  right  to  retain  possession,*  and  the  wife  may 
in  some  states  convey  the  title  without  the  husband's  joining  in  the  deed.* 
Likewise  the  wife  after  divorce  retains  no  interest  in  the  homestead  *  unless 
the  statute  allows  dower  on  divorce  in  her  favor.* 

Eights  of  Divorced  Husband  in  Homestead.  —  The  divorced  husband  may  claim  the 
homestead  as  exempt  from  execution  for  debts  of  his  creditors®  and  from 
executions  for  alimony.'    The  reason  is  that  he  is  liable  for  the  support  of 


1.  Effect  of  Divorce  on  Estate  by  Entirety. — 

Thornley  v.  Thornley,  (1893)  2  Ch.  229;  Done- 
gan  V.  Donegan,  103  Ala.  488;  Baggs  v.  Baggs, 
55  Ga.  590;  Harrer  v.  Wallner,  80  111.  197; 
Enyeartz/.  Kepler,  118  Ind.  34,  10  Am.  St.  Rep. 
94;  Highley  z/.  Allen,  3  Mo.  App.  521;  Stelz 
V.  Shreck,  128  N.  Y.  263,  26  Am.  St.  Rep.  475, 
25  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  133,  60 
Hun  (N.  Y.)  74;  Hopson  v.  Fowlkes,  92  Tenn. 
697,  36  Am.  St.  Rep.  120.  But  see  rcw/ra,  Lash 
v.  Lash,  58  Ind.  526;  Matter  of  Lewis,  85 
Mich.  340,  24  Am.  St.  Rep.  94,  overruling 
Dowling  V.  Salliotte,  83  Mich.  131. 

In  Ames  v.  Norman,  4Sneed  (Tenn.)  683,  70 
Am.  Dec.  269,  it  was  held  that  where  the  pur- 
chaser at  an  execution  sale  bought  the  hus- 
band's interest  in  an  estate  by  entirety  before 
the  marriage  was  dissolved  by  divorce,  the 
purchaser  became  a  tenant  by  entirety  with  a 
right  to  the  whole  estate  in  case  the  husband 
survived  the  wife.  This  decision  is  dis- 
approved \w  Harrer  v.  Wallner,  80  111.  197. 

2.  Dunham  v.  Dunham.  128  Mass.  34. 

3.  Bufkett  V.  Burkett,  78  Cal.  310. 

4.  After  Divorce,  Wife  Eetains  No  Interest  in 
Homestead. — -Burns  v.  Lewis,  86  Ga.  591; 
Rendleman  v.  Rendleman,  118  111.  257;  Rosholt 
V.  Mehus,  3  N.  Dak.  513.  But  see  contra, 
Sellon  V.  Reed,  5  Biss.  (U.  S.)  125,  where  the 
wife's  plea  of  homestead  was  sustained  against 
ejectment  by  the  husband's  grantee. 

Where  the  wife  obtains  a  divorce  and  the  de- 
cree is  silent  as  to  the  homestead,  she  loses  all 
claim  to  the  homestead  and  the  husband  may 
sell  and  convey  the  premises  without  her  re- 
lease of  the  homestead  right.  She  will  retain 
her  dower  right  therein,  as  the  divorce  was 
rendered  against  the  husband.  Her  right  of 
dower  is  prior  to  the  dower  right  of  the  hus- 
band's second  wife.    Stahl  v.  Stahl,  114  111.  375. 

While  husband  and  wife  were  living  together 
on  the  homestead,  the  husband  executed  a 
mortgage  on  the  homestead  without  the  wife's 
joining  in  the  same.  Subsequently  the  wife 
obtained  a  divorce  and  the  custody  of  the  chil- 
dren, all  of  whom  removed  from  the  home- 
stead. It  was  held  that  the  homestead  right 
was  lost  by  the  divorce  as  well  as  the  abandon- 
ment.    Heaton  t.  Sawyer,  60  Vt.  495. 

Statute  Allowing  Assignment  for  a  Limited 
Period  to  Party  Not  the  Owner.  —  The  California 
Civ.  Code,  [46,  provides  that  where  a  home- 
stead has  been  selected  from  the  separate  prop- 
erty of  either  [)arty,  it  shall,  upon  a  decree  of 
divorce,  be  assigned  to  its  former  owner,  sub- 
ject to  the  power  of  the  court  to  assign  it  for  a 
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limited  period  to  the  innocent  party.  Under 
this  provision,  where  an  innocent  wife  pro- 
cures a  divorce  from  her  husband,  the  court 
has  no  authority  to  assign  to  the  wife  in  fee  a 
homestead  which  was  the  husband's  separate 
property.  The  assignment  for  a  limited  period 
must  not  exceed  the  life  of  the  person  to  whom 
the  assignment  is  made.  Huellmantel  v. 
Huellmantel,  117  Cal.  407. 

Homestead  on  Public  Lands.  —  Before  comply- 
ing with  the  law  relating  to  the  acquirement 
of  title  to  a  homestead  on  public  lands  the 
husband  has  no  vested  interest  in  the  same, 
but  a  mere  right  of  possession,  and  during  such 
time  a  divorce  will  cut  off  the  wife's  interest 
in  the  homestead.  Maynard  Hill,  125  U.  S. 
190,  2  Wash.  Ter.  321;  McSorley  v.  Hill,  2 
Wash.  638;  Maynard  v.  Valentine,  2  Wash. 
Ter.  3. 

6.  See  supra,  this  section.  Dower. 

6.  Exemption  Against  Husband's  Creditors. —  A 
wife  obtained  a  divorce  and  the  custody  of  a 
child  which  the  decree  required  her  to  support. 
An  attachment  for  his  debts  was  levied  upon 
the  homestead  while  in  the  husband's  posses- 
sion, and  it  was  held  exempt,  as  he  was  still 
the  head  of  a  family.  "  It  is  true,"  it  was 
conceded  by  the  court,  "  his  divorced  wife  was 
awarded  the  custody  of  the  only  child,  and  the 
court  decreed  that  she  should  maintain  it  with- 
out charge  to  the  defendant.  But  this  decree 
does  not  exonerate  him  from  liability  to  support 
the  child,  in  the  event  of  the  inability  of  the 
mother  to  do  so.  It  seems  fully  to  accord  with 
the  provisions  of  the  homestead  law  that  the 
exemption  should  last  so  long  as  his  liability 
for  support  exists,  provided  he  continue  in  the 
actual  occupation  of  the  property."  Woods  -'. 
Davis,  34  Iowa  264. 

7.  Exempt  as  Against  General  Execution  for 
Alimony.  —  Byers  v.  Byers,  21  Iowa  268;  Phil- 
brick  7'.  Andrews,  8  Wash.  7. 

Under  a  general  execution  for  alimony  the 
wife  can  levy  upon  nothing  which  would  not 
be  subject  to  levy  by  any  other  creditor.  Biffle 
V.  Pullam,  114  Mo.  50  Byers  7^.  Byers,  21  Iowa 
268. 

Where  the  homestead  right  can  only  be 
claimed  by  the  "  wife,  widow,  or  children,"  the 
husband  living  apart  from  his  wife  and  chil- 
dren has  no  right  of  exemption  against  a  gen- 
eral execution  on  a  decree  of  alimony  after  an 
absolute  divorce.    Wiggin  t.  Bu/.zcll,  58  N.  H. 

Homestead  in  Estate  in  Entirety  Is  Exempt.  — 

Under  a  statute  awarding  the  homestead  to 
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his  children,  •  and  the  homestead  must  be  preserved  for  their  benefit,'*  unless  the 
court  on  granting  the  divorce  directs  that  the  decree  of  alimony  be  made  a  lien 
on  tlic  homestead.^ 

Exemption  as  Against  Creditors.  —  Where  the  wife  and  children  remain  after 
divorce  in  possession  of  the  homestead,  the  wife  as  the  head  of  the  family  may 
claim  the  homestead  exemption  against  the  claims  of  creditors  of  the  husband.* 

9.  Community  Property.  —  If  the  decree  of  divorce  makes  no  order  of  division 
of  the  community  property,'  the  former  husband  and  wife  hold  such  propert)' 
after  the  dissolution  of  the  marriage  as  tenants  in  common,®  subject  to  par- 
tition although  occupied  by  the  wife  and  claimed  by  her  as  a  homestead.'' 

10.  Agreements  for  Separate  Maintenance  of  Wife. — Agreements  for  separation 
providing  for  the  maintenance  of  the  wife  are  not  annulled  by  divorce,*  unless 
the  decree  of  divorce  so  provides,*  as  the  court  may  have  included  such  agree- 
ments in  adjusting  permanent  alimony  and  property  rights  on  the  divorce.** 

XIII.  Restoration  and  Division  of  Property  —  1.  Restoration  of  Wife's 

Properly  — No  Restoration  at  Common  Law.  — The  ecclesiastical  courts,  on  granting  a 
decree  of  separation  from  bed  and  board,  did  not  restore  to  the  wife  her  sepa- 
rate property  or  award  a  portion  of  the  husband's  real  estate,  but  merely 
secured  to  her  a  portion  of  the  husband's  income  as  permanent  alimony.** 

Divorce  Does  Not  Restore  Property.  —  A  decree  of  divorce  from  the  bonds  of  matri- 
mony does  not  restore  to  each  party  the  property  owned  at  marriage  or  subse- 
quently acquired,  unless  the  decree  so  provides,**  but  each  becomes  the  owner 

the  wife  upon  a  decree  of  divorce  in  her  favor, 
she  may  claim  the  homestead  as  exempt  as 
against  creditors  of  the  husband,  although  the 
title  of  the  same  was  held  by  both  husband  and 
wife  as  tenants  by  entireties  before  the  mar- 
riage was  dissolved.  Jackson  v.  Shelton,  89 
Tenn.  82. 

1.  Biffle  V.  Pullam,  114  Mo.  50. 

2.  Homestead  is  preserved  after  divorce  for 
the  benefit  of  children.  Woods  v.  Davis,  34 
Iowa  264;  Byers  v.  Byers,  21  Iowa  268;  Biffle 
V.  Pullam.  114  Mo.  50. 

3.  No  Homestead  Right  Against  Alimony  Decree 
to  Be  a  Specific  Lien.  —  Under  statute  permitting 
a  division  of  the  property  or  assignment  of  the 
homestead  to  one  of  the  parties,  or  to  declare 
alimony  a  specific  lien  on  the  homestead,  the 
right  of  exemption  cannot  be  sustained  against 
an  execution  on  such  lien.  Hemenway  v. 
Wood,  53  Iowa  21;  Brandon  v.  Brandon,  14 
Kan.  342;  Leach  v.  Leach,  46  Kan.  724; 
Blankenship  v.  Blankenship,  19  Kan.  159; 
Mahoney  v.  Mahoney,  59  Minn.  347;  Tiemann 
V.  Tiemann,  34  Tex.  522;  Philbrick  v.  An- 
drews, 8  Wash.  7. 

4.  Sellon  v.  Reed,  5  Biss.  (U.  S.)  125;  Van- 
zant  V.  Vanzant,  23  111.  536;  Bonnell  v.  Smith, 
53  111-  375;  Blandy  v.  Asher,  72  Mo.  27;  How- 
ell V.  Thompson,  95  Tenn.  396. 

5.  Reid  v.  Reid,  112  Cal.  274. 
For  a  division  of  community  property,  see 

infra,  this  title.  Restoration  and  Division  of 
Property.  See  also  the  title  Community  Prop- 
erty, vol.  6,  p.  393. 

6.  When  Husband  and  Wife  Tenants  in  Common 
after  Divorce. —  De  Godey  v.  Godey,  39  Cal. 
157;  Biggi  V.  Biggi,  98  Cal.  35,  35  Am.  St. 
Rep.  141 ;  Gimmy  z/.  Doane,  22  Cal.  638;  Shoe- 
make  V.  Chalfant,  47  Cal.  432;  Stockton  v. 
Knock,  73  Cal.  425;  Grupe  v.  Byers,  73  Cal. 
271;  Simpson  v.  Simpson,  80  Cal.  237;  Whet- 
stone V.  Coffey,  48  Tex.  269;  Southwestern 
Mfg.  Co.  r.  Swan,  (Tex.  Civ.  App.  1897)  43  S. 
W.  Rep.  813;  Kirkwood  v.  Domnan,  80  Tex. 
645,  26  Am.  St.  Rep.  770. 


Quebec  —  Adulterous  Wife  Forfeits  Rights. — 

Where  a  decree  of  separation  de  corps  is  granted 
against  the  wife  for  adultery,  she  forfeits  all 
her  interests  in  the  community  property. 
Dubuc  V.  Audette,  3  Rev.  de  Jur.  464. 

New  Mexico.  —  In  New  Mexico  the  wife  for- 
feits all  claims  to  community  property  by 
adultery.  Barnett  v.  liarnett,  (N.  Mex.  1897) 
50  Pac.  Rep.  337. 

7.  Kirkwood  v.  Domnan,  80  Tex.  645,  26  Am. 
St.  Rep,  770;  Trigg  v.  Trigg,  (Tex.  1891)  18  S. 
W.  Rep.  313. 

8.  Divorce  Does  Not  Annul  Provision  for  Uain- 
tenance  in  Agreement  of  Separation.  —  Fitzgerald 
V.  Chapman,  I  Ch.  Div.  563;  Hinds  v.  Hinds, 
18  D.  C.  85:  Galusha  v.  Galusha,  116  N.  Y. 
635,  15  Am.  St.  Rep.  453;  Clark  v.  Fosdick,  13 
Daly  (N.  Y.)  500;  Wright  v.  Miller,  i  SandL 
Ch.  (N.  Y.)  124;  McGrath  v.  Pennsylvania  Co., 
8  Phila.  (Pa.)  113. 

A  settlement  "  during  the  continuance  of 
said  marriage  "  is,  of  course,  terminated  by 
either  death  or  divorce.  Harvard  College  v. 
Head,  iii  Mass.  209. 

9.  In  Galusha  v.  Galusha,  116  N.  Y.  635,  15 
Am.  St.  Rep.  453,  the  court  refused  to  annul 
such  agreement  in  granting  a  divorce. 

10.  Pauly  V.  Pauly,  69  Wis.  419. 
Antenuptial  Agreement  to  Convey  Land  in  Trust 

for  Wife.  —  Where  befort  marriage  the  husband 
agreed  to  convey  certain  property  and  lands  to 
a  trustee  for  the  use  of  the  wife  during  her 
life,  such  agreement,  if  not  executed  before  a 
divorce  in  the  husband's  favor,  will  not  be  en- 
forced.   Clarke  v.  Lott,  11  111.  105. 

11.  In  Cooke  v.  Cooke,  2  Phillim.  40,  the  hus- 
band acquired  a  fortune  by  marriage.  On 
granting  a  decree  of  separation  the  court 
awarded  the  wife  about  one-half  of  the  hus- 
band's income.  See  also  Robinson  v.  Robin- 
son, 2  Lee  593;  Street  i.  Street,  2  Add.  EccK 
i;  Otway  -'.  Otway,  2  Phillim.  109;  Smith  i". 
Smith,  2  Phillim.  235. 

12.  Farley  v.  Farley,  91  Ky.  497:  Barker  z'. 
Cobb,  36  N.  H.  344. 
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in  fee  of  property  held  in  his  or  her  name,  free  from  any  claim  of  dower  or 
curtesy.*  In  the  early  cases  in  the  United  States  the  courts  followed  the 
ecclesiastical  practice,  holding  that  the  power  to  grant  permanent  alimony  did 
not  include  the  power  to  restore  to  the  wife  her  separate  property.* 

Statutes  Permitting  Bestoration  of  Wife's  Property.  —  Subsequently  the  divorce 
statutes  of  various  states  ^  directed  the  court  to  restore  to  the  wife  any  prop- 
erty obtained  from  her  by  the  husband  before  or  during  the  marriage.*  These 


1.  Cockrill  V.  Woodson,  70  Fed.  Rep.  753; 
Jackson  v.  Jackson,  gi  U.  S.  122,  i  MacArthur 
(D.  C.)  34;  Hinds  v.  Hinds,  18  D.  C.  85; 
Dunham  v.  Dunham,  128  Mass.  34;  Pitts  v. 
Sheriff,  108  Mo.  110.  See  also  supra,  this  title, 
Property  Rights  After  Dissolution  of  Marriage 
—  Dower ;  Curtesy. 

2.  Power  to  Bestore  Property  Independently  of 
Statate.  —  In  Dean  v.  Richmond,  5  Pick. 
(Mass.)  461,  it  was  held  that  the  court  had  no 
power  in  the  absence  of  statute  to  restore 
specific  property,  but  the  remedy  was  to  have 
the  amount  of  permanent  alimony  increased 
accordingly. 

But  in  Holmes  v.  Holmes,  4  Barb.  (N.  Y.) 
295,  it  was  contended  that  the  statute  having 
authorized  the  restoration  of  her  property  on 
an  absolute  divorce  and  made  no  provision 
where  a  separation  was  granted,  the  court  had 
no  power  to  restore  property,  but  only  to  grant 
alimony.  Said  Judge  Barculo:  "  I  understand 
that  courts  of  equity,  in  cases  of  divorce  or 
separation,  independent  of  the  statute  referred 
to,  have  the  power  of  restoring  to  the  wife  the 
whole  or  a  portion  of  her  property,  and  of  re- 
straining the  husband  from  receiving  gifts  or 
legacies  to  her  after  such  divorce  or  separa- 
tion; and  this,  too,  as  well  on  a  bill  filed  by  her 
as  when  becomes  into  a  court  of  equity  to  ob- 
tain the  possession." 

3.  For  the  early  cases  in  which  the  courts 
construed  such  statutes,  see  Lovett  v.  Lovett, 
II  Ala.  763;  Quarles  v.  Quarles,  ig  Ala.  363; 
Grubb  7/.  Grubb,  I  Harr.  (Del.)  516;  Kingsbury 
V.  Kingsbury,  3  Harr.  (Del.)  8;  Berthelemy 
V.  Johnson,  3  B.  Mon.  (Ky.)  go,  38  Am.  Dec. 
170;  Dean  v.  Dean,  5  Pick.  (Mass.)  428;  Dean 
V.  Richmond,  5  Pick.  (Mass.)  461;  Tewksbury 
V.  Tewksbury,  4  How.  (Miss.)  log;  Rogers  v. 
Vines,  6  Ired.  L.  (28  X.  Car.)  2g3;  Jennings  v. 
Montague,  2  Gratt.  (Va.)  350. 

4.  Kentucky.  —  Civil  Code,  §  425,  provides 
that  upon  final  judgment  of  divorce  from  the 
bonds  of  matrimony  the  parties  shall  be  restored 
to  such  property  not  disposed  of  at  the  com- 
mencement of  the  action,  as  either  obtained 
from  or  through  the  other  before  or  during  the 
marriage,  in  consideration  thereof;  and  if  the 
wife  have  not  sufficient  estate  of  her  own,  she 
may,  on  a  divorce  obtained  by  her,  have  such 
allowance  out  of  that  of  her  husband  as  shall 
be  deemed  equitable.  Johnson  v.  Johnson, 
g6  Ky.  391 ;  Flood  v.  Flood,  5  Bush  (Ky.)  167; 
Phillips  V.  Phillips,  9  Bush  (Ky.)  183;  Bennett 
V.  Bennett,  95  Ky.  545;  Dejarnet  v.  Dejarnet, 
5  Dana  (Ky.)  499;  Williams  v.  Gooch,  3  Mete. 
(Ky.)  486;  Wilmore  v.  Wilmore,  15  B.  Mon. 
<Ky.)49;  Bennett  v.  Bennett,  (Ky.  1897)  43  S. 
W.  Rep.  247. 

Maryland.  —  Rev.  Code,  art.  51,  §  13,  pro- 
vides that  on  granting  a  divorce  "  the  court 
passing  the  same  shall  have  full  power  to 
award  to  the  wife  such  property  or  estate  as 
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she  had  when  married,  or  the  value  of  the 
same,  or  of  such  part  thereof,  as  may  have  been 
sold  or  converted  by  the  husband,  having  re- 
gard to  the  circumstances  of  the  husband  at 
the  time  of  the  divorce,  or  such  part  of  any 
such  property  as  the  court  may  deem  reason- 
able."   Tyson  v.  Tyson,  54  Md.  35. 

Massachusetts.  —  "  Upon  a  divorce  for  any 
cause  except  her  adultery,  the  wife  shall  be 
entitled  to  the  immediate  possession  of  all  her 
real  estate  in  like  manner  as  if  her  hus- 
band were  dead,  and  the  court  may  make  a 
decree  restoring  to  her  the  whole  or  any  part 
of  her  personal  estate  that  has  come  to  her  hus- 
band by  reason  of  the  marriage,  or  awarding 
to  her  the  value  thereof  in  money  to  be  paid 
by  the  husband."  Mass.  Pub.  Stat.  1887,  c. 
146,  §  24;  Dunham  v.  Dunham,  128  Mass.  34. 

Nebraska.  —  Compiled  Stat.,  c.  25,  §  18,  pro- 
vides that  upon  a  divorce  or  a  decree  of  sep- 
aration the  court  may  make  a  further  decree 
restoring  to  the  wife  the  whole  or  such  part 
as  it  shall  deem  just  and  reasonable  of  the  per- 
sonal estate  that  shall  have  come  to  the  hus- 
band by  reason  of  the  marriage,  or  awarding 
to  her  the  value  thereof,  to  be  paid  by  the 
husband  in  money.  This  does  not  include 
property  acquired  by  gift  or  contract.  Dillon 
V.  Starin,  44  Neb.  881. 

New  Hampshire. —  Pub.  Stat.  i8gi,  c.  175,  ^ 
14,  provides  that  "  upon  a  decree  of  nullity  or 
divorce  the  court  may  restore  to  the  wife  all  or 
any  part  of  her  estate,  and  may  assign  to  her 
such  part  of  theestateof  herhusband,  or  order 
him  to  pay  such  sum  of  money,  as  may  be 
deemed  just,"  etc.  Whittier  v.  Whittier,  31 
N.  H.  452;  Swett  V.  Swett,  4g  N.  H.  264; 
Sheafe  v.  Shcafe,  40  N.  H.  516;  Whipp  v. 
Whipp,  54  X.  H.  580. 

Washington.  —  Code,  §  2007,  provides  that 
"  in  granting  a  divorce  the  court  shall  also 
make  such  disposition  of  the  property  of  the 
parties  as  shall  appear  just  and  equitable,  hav- 
ing regard  to  the  respective  merits  of  the  par- 
ties, and  to  the  condition  in  which  they  will 
be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired." 
Webster  v.  Webster.  2  Wash.  417;  Fields  v. 
Fields,  2  Wash.  441. 

Tennessee.  —  Code  1884,  §  3326,  provides  that 
on  an  absolute  divorce  "  the  court  may  decree 
to  the  wife  such  part  of  the  husband's  real  and 

fersonal  estate  as  it  may  think  proper,  *  *  * 
with]  reference  to  the  property  which  the 
husband  received  by  his  wife  at  the  time  of 
the  marriage,  or  afterwards,  as  well  as  to  the 
separate  property  secured  to  her  by  marriage 
contract  or  otherwise."  Payne  v.  Payne,  4 
Humph.  (Tenn.)  500,  40  Am.  Dec.  660;  Still- 
man  V.  Slillman,  7  Ba.\t.  (Tenn.)  i6g;  Che- 
nault  V.  Chenault,  5  Snced  (Tenn.)  248. 

Section  3328  provides  thai  the  wife  may  re- 
tain or  recover  her  separate  property  after  di- 
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statutes  contemplate  the  restoration  of  such  property  as  the  husband  obtained 
by  virtue  of  the  marriage,  and  not  money  given  to  him  by  the  wife,  after  mar- 
riage, under  such  circumstances  as  to  amount  to  a  gift.* 

2.  Division  of  Property  —  statutes  Authorizing.  —  In  many  of  the  states  the 
courts  arc  authorized  to  make  an  equitable  division  of  the  property,  in  which 
the  wife  is  restored  to  her  separate  estate  and  may  also  receive  an  additional 
allowance  in  money  or  property  for  her  maintenance  according  to  the  circum- 
stances of  the  parties.'^ 


vorce,  subject  to  the  rights  of  creditors.  Aiken 
V.  Suttle,  4  Lea  (Tenn.)  103;  Milhoit  v.  Castell, 
3  Baxl.  (Tenn.)  419;  Jackson  v.  Shelton,  89 
Tenn.  82;  McAllister  v.  McAllister,  10  Heisk. 
(Tenn.)  345;  McGhee  v.  McGhee,  2  Sneed 
(Tenn.)  221;  Smith  y.  Johnson,  2  Heisk.  (Tenn.) 
229;  Greene  v.  Starnse,  i  Heisk.  (Tenn.)  587; 
Chunn  v.  Chunn,  Meigs  (Tenn.)  137;  Ames 
V.  Norman,  4  Sneed  (Tenn.)  683;  Allen  v.  Mc- 
Cullough,  2  Heisk.  (Tenn.)  189. 

1.  Gifts  by  Wife  After  Marriage  Not  in  Con- 
templation of  Statute.  —  Tyson  v.  Tyson,  54 
Md.  35;  Dillon  7'.  Starin,  44  Neb.  881. 

Where  the  husband  has  received  and  con- 
verted the  money  received  from  the  wife's 
father  after  marriage,  the  court  may,  on 
granting  a  divorce,  award  the  wife  alimony 
and  refuse  to  restore  the  money  leceived. 
Tyson  ?'.  Tyson,  54  Md.  35. 

2.  California.  —  Sections  139-148  of  the  Code 
provide  that  the  court  may  grant  cither  ali- 
mony or  a  division  of  the  separate  property  of 
the  husband  or  of  the  community  property,  or 
assign  the  homestead  to  the  innocent  party. 
Harris  v.  Harris,  71  Cal.  314;  Neary  v.  God- 
frey, 102  Cal.  338;  Simpson  v.  Simpson,  80 
Cal.  237;  Boyd  v.  Boyd,  (Cal.  1893)  31  Pac. 
Rep.  1108;  Cummings  v.  Cummings,  75  Cal. 
434;  Johnson  v.  Johnson,  (Cal.  1894)  35  Pac. 
Rep.  637;  White  v.  White,  86  Cal.  219;  Eslin- 
ger  V.  Eslinger,  47  Cal.  62;  Miller  v.  Miller,  33 
Cal.  353;    De  Godey  t.  Godey,  39  Cal.  157. 

Idaho.  —  The  provision  of  the  Code  of  Idaho 
is  similar  to  that  of  the  California  Code. 

North  and  South  Dakota.  —  Sections  2584  and 
2585  of  the  Code  of  Dakota  provided  for 
alimony  or  the  assignment  of  the  homestead 
to  the  innocent  party,  either  absolutely  or  for 
a  limited  time.  Rosholt  v.  Mehus,  3  N.  Dak. 
513- 

Nevada.  —  Section  494,  Code  (1885),  provides 
that  "  in  granting  divorce  the  court  shall  also 
make  such  disposition  of  the  property  of  the 
parties  as  shall  appear  just  and  equitable,  hav- 
ing regard  to  the  respective  merits  of  the  par- 
ties *  *  *  and  to  the  party  through  whom 
the  property  was  acquired,  and  to  the  burdens 
imposed  upon  it,  for  the  benefit  of  the  chil- 
dren." Lake  v.  Bender,  18  Nev.  361;  Wuest 
V.  Wuest,  17  Nev.  217. 

Ohio.  —  In  this  state  a  decree  of  divorce  in 
favor  of  either  party  in  effect  restores  the  sep- 
arate property  of  the  wife  to  her.  The  court 
may  also  allow  her,  on  divorce  in  her  favor, 
a  portion  of  the  husband's  real  and  personal 
property,  and  if  the  wife  survives,  she  is  also 
entitled  to  dower.  Broadwell  z/.  Broadwell,  21 
Ohio  St.  657;  Gallagher  v.  Fleury,  36  Ohio  St. 
590;  Herron  v.  Herron,  47  Ohio  St.  544,  21  Am. 
St.  Rep.  854;  Tolerton  v.  Williard,  30  Ohio  St. 
579;  Petersine  v.  Thomas,  28  Ohio  St.  596. 

Kansas.  —  Section  4756,  Code  (1889),  is  sim- 


ilar to  the  Ohio  statute.  Brandon  v.  Brandon, 
14  Kan.  342;  Busenbark  v.  Busenbark,  33 
Kan.  572;  Blankenship  v.  Blankenship,  19 
Kan.  159.  But  the  divorced  wife  cannot  re- 
cover dower.  Crane  v.  Fipps,  29  Kan.  585. 
Under  section  643  of  the  Kansas  Code,  a  divi- 
sion may  be  granted,  although  a  divorce  is  de- 
nied. Johnson  v.  Johnson,  57  Kan.  343;  Van 
Brunt  V.  Van  Brunt,  52  Kan.  380. 

Oregon.  —  Sec.  499,  Hill's  Annot.  Laws,  pro- 
vides that  "  whenever  a  marriage  shall  be  de- 
clared void  or  dissolved  the  party  at  vsrhose 
prayer  such  decree  shall  be  made  shall  in  all 
cases  be  entitled  to  the  undivided  one-third 
part  in  his  or  her  individual  right  in  fee  of  the 
whole  of  the  real  estate  owned  by  the  other  at 
the  time  of  such  decree,  in  addition  to  the 
further  decree  for  maintenance  provided  for  in 
section  501,  and  it  shall  be  the  duty  of  the 
court  in  ail  such  cases  to  enter  a  decree  in  ac- 
cordance with  this  provision."  Brooks  v. 
Ankeny,  7  Oregon  461;  Wetmore  v.  Wetmore, 
5  Oregon  469. 

If  the  complaint  does  not  describe  the  prop- 
erty and  the  decree  contain  no  provision  con- 
cerning it,  the  party  obtaining  the  decree  does 
not  acquire  a  title  to  the  property  of  the  other. 
Ross  V.  Ross,  21  Oregon  9;  Bamford  v.  Bam- 
ford,  4  Oregon  30;  Hall  v.  Hall,  9  Oregon  453. 

The  property  may  be  recovered  in  a  subse- 
quent suit  in  equity.  Weiss  v.  Bethel,  8  Ore- 
gon 522. 

Texas.  —  Article  2980  of  the  Revised  Statutes 
provides  that  "  the  court,  pronouncing  a  de- 
cree of  divorce  from  the  bonds  of  matrimony, 
shall  also  decree  and  order  a  division  of  the 
estate  of  the  parties  in  such  a  way  as  to 
the  court  shall  seem  just  and  right,  having 
due  regard  to  the  rights  of  each  party  and 
their  children,  if  any;  provided,  however,  that 
nothing  herein  contained  shall  be  construed  to 
compel  either  party  to  divest  himself  or  herself 
of  the  title  to  real  estate."  Fitts  v.  Fitts,  14 
Tex.  443;  Simons  v.  Simons,  23  Tex.  344: 
Trimble  71.  Trimble,  15  Tex.  18. 

The  community  property  may  be  awarded 
to  the  wife  as  her  separate  property  under  this 
statute.  Young  v.  Young,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  83;  Moore  v.  Moore,  59 
Tex.  54;  Stafford  v.  Stafford,  41  Tex.  in. 

The  court  may  set  aside  to  the  wife  her  in- 
terest in  the  community  property,  free  of  any 
charge  the  husband  may  urge  against  it  on  ac- 
count of  liability  for  community  debts.  Hub- 
bard V.  Hubbard,  (Tex.  Civ.  App.  1896)  38  S. 
W.  Rep.  388. 

Where  land  has  been  deeded  to  the  wife  in 
trust  for  the  benefit  of  her  children,  such  land 
cannot,  in  an  action  for  a  divorce  brought  by 
the  husband,  be  partitioned  between  the  hus- 
band and  wife,  and  no  judgment  in  reference 
thereto  can  be  binding  unless  the  children  are 
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Power  to  Provide  for  Maintenance  Includes  Power  to  Divide  Property.  —  The  power  to 
divest  the  husband  of  his  title  to  real  estate  and  vest  the  same  in  the  wife  is 
generally  conferred  by  express  provisions  of  the  statute,  but  may  be  inferred 
from  the  general  powers  conferred  upon  a  court  of  equity  to  make  just  and 
reasonable  allowance  for  the  support  of  the  wife  after  an  absolute  divorce.* 

Statutes  Authorizing  Alimony  but  Not  Division.  —  The  statute  relating  to  permanent 
alimony  may  contain  provisions  which  preclude  the  court  from  decreeing  a 
division  of  the  property.'"*  The  power  to  make  a  division  of  the  property  and 
tc  transfer  the  title  from  one  party  to  the  other  must  be  derived  from  the 
statute  *  or  from  the  agreement  of  the  parties."* 

Nature  and  Amount  of  Award.  —  In  making  the  division  of  property  the  court  is 
not  bound  by  the  ordinary  rule  that  on  the  rescission  of  a  contract  the  parties 


made  parties  to  the  proceeding.  Jones  v. 
Jones,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  413. 

Wisconsin.  —  Section  2364,  Revised  Statutes, 
1878,  provides  that  the  court  may,  on  a  decree 
of  divorce  or  separation,  grant  alimony  and  an 
allowance  for  the  support  of  the  children,  "  or 
the  court  may  finally  divide  and  distribute  the 
estate,  both  real  and  personal,  of  the  husband, 
and  so  much  of  the  estate  of  the  wife  as  shall 
have  been  derived  from  the  husband,  between 
the  parties,  and  divest  and  transfer  the  title  of 
any  thereof  accordingly,  having  always  due 
regard  to  the  legal  and  equitable  rights  of  each 
party,  etc."  Gallagher  v.  Gallagher,  89  Wis. 
461;  Bacon  v.  Bacon,  43  Wis.  197;  Harran  v. 
Harran,  85  Wis.  299;  Hacker  v.  Hacker,  90 
Wis.  325;  Donovan  v.  Donovan,  20  Wis.  586; 
Wilke  V.  Wilke,  28  Wis.  296;  Damon  v. 
Damon,  28  Wis.  510;  Thomas  v.  Thomas,  41 
Wis.  229;  Varney  t^.  Varney,  58  Wis.  19. 

1.  Iowa.  —  Under  a  provision  that  "  when  a 
divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  children  and  property 
of  the  parties,  and  the  maintenance  of  the  wife, 
as  shall  be  right  and  proper,"  the  court  may 
divide  the  real  and  personal  property  of  either 
party.  Jolly  v.  Jolly,  i  Iowa  9;  Zuver  v. 
Zuver,  36  Iowa  190;  CoXtv.  Cole,  23  Iowa  433; 
.McEwen  v.  McEwen,  26  Iowa  375;  Twing  z/. 
O'Meara,  59  Iowa  326. 

Nevsida.  —  On  an  absolute  divorce  in  favor  of 
the  wife  imprisonment  or  adultery  of  the  hus- 
band, "  the  wife  shall  be  entitled  to  the  same 
proportion  of  his  lands  and  property  as  if  he 
were  dead;  but  in  other  cases  the  court  may 
set  apart  such  portion  for  her  support  and  the 
support  of  their  children  as  shall  be  deemed 
just  and  equitable."  The  term  "  set  apart  " 
authorizes  the  court  to  decree  the  title  in  fee  to 
the  wife.  Powell  z/.  Campbell,  20  Nev.  232,  19 
Am.  St.  Rep.  350;  Wuest  v.  Wuest,  17  Nev. 
2<7. 

Illinois.  —  Under  the  divorce  statute  of  this 
state,  "  when  a  divorce  shall  be  decreed,  the 
court  may  make  such  order  touching  the  ali- 
mony and  maintenance  of  the  wife,  the  care, 
custody  and  support  of  the  children,  or  any  of 
them,  as  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case  shall  be  tit, 
reasonable  and  just." 

This  statute  authorizes  a  division  of  real 
property,  which  may,  under  proper  circum- 
stances, be  decreed  to  the  wife  in  fee.  Rob- 
bins  V.  Robbins,  loi  III.  416.  See  also  Arm- 
strf)ng  T.  Armstrong,  35  III.  109. 

New  Jersey. —  Under  the  same  statute  as  in 


Illinois  it  is  held  that  the  court  has  no  power 
to  order  the  conveyance  of  real  estate  to  the 
wife.  The  term  "  alimony  and  maintenance  " 
means  a  money  provision  for  the  support  of 
the  wife.  Calame  v.  Calame,  25  N.  J.  Eq.  548, 
modifying  2\  N.  J.  Eq.  441. 

Colorado.  —  The  statute  relating  to  alimony  is 
adopted  from  Illinois,  and  will  be  given  the 
same  construction.  Luthe  v.  Luthe,  12  Colo. 
421. 

2.  New  York.  —  Under  section  1766  of  the 
New  York  Code,  "  the  court  may,  in  the  final 
judgment  of  separation,  give  such  directions 
as  the  nature  and  circumstances  of  the  case 
require.  In  particular,  it  may  compel  the 
defendant  to  provide  suitably  for  the  education 
and  maintenance  of  the  children  of  the  mar- 
riage and  for  the  support  of  the  plaintiff  as 
justice  requires,  having  regard  to  the  circum- 
stances of  the  respective  parties." 

Under  this  section  the  court  cannot  transfer 
personal  property  to  the  wife  or  set  apart  to  her 
such  property  as  the  wife  would  be  entitled  to 
as  a  widow.    Doe  v.  Doe,  52  Hun  (N.  Y.)  405. 

Georgia.  —  The  alimony  allowed  by  the  jury 
must  be  for  her  support  for  life,  and  not  a  di- 
vision of  property.  See  statute  cited  in  Odom 
V.  Odom,  36  Ga.  286;  Gholston  v.  Gholston,  54 
Ga.  285.  But  see  later  statute  cited  in  Halle- 
man  V.  Halleman,  65  Ga.  476. 

Indiana.  —  Section  1059,  Revised  Statutes 
1S94,  requires  that  the  alimony  must  be  a  sum 
in  gross,  and  therefore  the  court  cannot  award 
a  portion  of  the  real  estate  in  fee.  Alexander 
V.  Alexander,  140  Ind.  560;  Rice  v.  Rice,  6 
Ind.  100;  Green  v.  Green,  7  Ind.  113;  Mussel- 
man  V.  Musselman,  44  Ind.  106,  and,  cases 
cited. 

3.  Power  to  Divide  Property  Depends  on  Stat- 
utes.—  Perkins  v.  Perkins,  16  Mich.  16"; 
Calame  v.  Calame,  25  N.  J.  Eq.  548;  Donovan 
V.  Donovan,  20  Wis.  586;  Bacon  Bacon,  43 
Wis.  197;  Barker  v.  Dayton,  28  Wis.  379. 

In  Michigan  the  usual  practice  is  to  award 
alimony,  but  a  decree  awarding  the  defend- 
ant's interest  in  real  estate  was  affirmed  with- 
out reference  tf)  the  terms  of  the  statute. 
Brick  V.  Brick,  65  IMirh.  230. 

4.  Agreement  of  Parties.  —  Crews  v.  Mooncy, 
74  Mo.  27;  Calame  Calame,  25  N.  J.  Eq. 
54S.  Sec  also  Stcbbins  Morris,  19  Mont.  115. 
The  court  may  disregard  the  agreement  of  the 
parties  concerning  a  division  of  the  property 
where  the  provision  for  the  wife  is  considered 
inrulcquatc.  Cole  .-.  Cole,  23  Iowa  433;  Mc- 
Allister V.  Mc.Mlister,  ip  Heisk.  (Tenn.)  345. 
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are  to  be  placed  in  statu  quo,*  but  is  free  to  award  such  amount  as  may  be  just 
and  equitable  under  all  the  circumstances  of  the  case,*  as  in  determining  the 
amount  of  permanent  alimony.* 

Title  Granted  on  Division.  —  Ordinarily  the  decree  awards  the  title  in  fee,  but 
undci-  some  circumstances  a  life  estate  in  the  husband's  lands  is  granted  to  the 
wife.  *  Whore  the  circumstances  require  it  the  court  may  place  the  community 
property  *  or  the  separate  property  in  the  hands  of  a  trustee  to  secure  the 
maintenance  of  the  wife  and  children.® 

Division  Impracticable,  —  Where  the  court  may  grant  alimony  or  a  division  of 
the  property  at  discretion  according  to  the  circumstances  of  the  case,  a 
division  of  the  property  will  not  be  resorted  to  where  the  nature  and  condition 
of  the  estate  is  such  that  a  division  is  impracticable  and  not  for  the  interest  of 
either  party,'  or  where  the  husband  acquired  no  property  from  the  wife  at 
marriage  and  can  give  ample  security  for  the  payment  of  an  ordinary  decree 
of  alimony.** 

Both  Alimony  and  Portion  of  Property.  —  In  some  cases  an  equitable  adjustment 
may  be  made  by  awarding  both  alimony  and  a  portion  of  the  real  estate.® 

Considerations  in  Making  Estimate.  —  The  manner  in  which  the  property  was 
acquired,  whether  by  the  joint  efforts  of  the  parties,  or  by  marriage  is  a  cir- 
cumstance of  great  importance.**  The  support  of  the  children  and  the  relation, 
age  and  condition  of  the  parties  will  also  influence  the  award.**  But  it  has 
been  held  that  the  court  has  no  power  to  award  the  property  to  the  children 
of  the  parties.** 


1.  This  appears  lo  be  the  theory  in  some 
cases.  McGill  v.  McGill,  19  Fla.  341;  Mussel- 
man  V.  Musselman,  44  Ind.  106;  Chunn  v. 
Chunn,  Meigs  (Tenn.)  131. 

2.  Wilmore  v.  Wilmore,  15  B.  Mon.  (Ky.)  49. 

3.  See  the  title  Alimony,  vol.  2,  p.  91. 

The  estate  awarded  to  the  wife  on  an  abso- 
lute divorce  is  generally  called  alimony,  and 
appears  to  be  awarded  for  the  same  purposes. 
Ross  V.  Ross,  78  111.  402;  Prescott  v.  Prescott, 
59  Me.  146;  Tyson  v.  Tyson,  54  Md.  35;  Moul 
V.  Moul,  30  Wis.  203. 

4.  Granting  Wife  Life  Estate.  —  Russell  v. 
Russell,  4  Greene  (Iowa)  26,  6[  Am.  Dec.  112; 
Rogers  v.  Vines,  6  Ired.  L.  (N.  Car.)  293. 

In  Shaw  v.  Shaw,  114  111.  586,  it  is  said: 
"  Under  the  decisions  of  this  court  the  practice 
has  been,  unless  for  special  reasons  —  as  where 
the  property  was  bought  with  the  wife's 
money,  and,  it  may  be  added,  in  cases  where 
the  proof  shows  the  property  was  accumulated 
by  the  personal  labor  of  the  wife  —  to  give  her 
an  annual  allowance  or  life  estate  in  the  real 
property,  to  be  held  under  the  control  of  the 
court."  A  decree  awarding  to  the  wife  certain 
real  estate  in  fee,  consisting  of  a  hotel  and 
other  buildings  and  requiring  her  to  pay  to  the 
husband  the  sum  of  $500  in  semi-annual  pay- 
ments, was  reversed. 

5.  Rice  V.  Rice,  21  Tex.  58. 

6.  Fitts  V.  Fitts,  14  Tex.  443;  Doscher  v. 
Blackiston,  7  Oregon  403;  Jolliff  v.  Jolliff,  32 
111.  527. 

Under  the  statute  of  California  the  court  has 
no  power  to  create  a  homestead  or  trust  in  the 
homestead  or  community  property,  but  can 
only  assign  it  to  the  innocent  party  absolutely 
or  for  a  limited  time.  Simpson  v.  Simpson, 
80  Cal.  237. 

7.  Where  Division  Is  Not  for  the  Interest  of  the 
Parties.  —  Benedict  v.  Benedict,  58  Conn.  326; 
Sanford  v.  Sanford,  5  Day  (Conn.)  357;  Lyon 
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V.  Lyon,  21  Conn.  184;  Royston  v.  Royston, 
13  Ga.  425;  Holmes  v.  Holmes,  2  Jones  Eq. 
(55  N.  Car.)  334;  Sampson  v.  Sampson,  16  R. 
I.  456. 

Where  the  property  is  a  homestead,  the 
court  may,  on  granting  a  divorce  to  the  hus- 
band, allow  the  wife  a  gross  sum  of  alimony 
and  decree  the  same  a  lien  upon  the  home- 
stead, which  may  be  sold  if  the  alimony  is  not 
paid.  Blankenship  v.  Blankenship,  19  Kan. 
159- 

8.  Where  Husband  Acquired  ITo  Property  by 
Marriage,  but  Secures  Alimony.  — Von  Glahn  v. 
Von  Glahn,  46  111.  134;  Keating  v.  Keating,  48 
111.  241;  Dinet  v.  Eigenniann,  80  111.  274; 
Robbins  v.  Robbins,  loi  111.  416. 

9.  Varney  v.  Varney,  58  Wis.  19;  Armstrong 
V.  Armstrong,  35  111.  109.  See  contra,  Quarles 
V.  Quarles,  19  Ala.  363. 

10.  Manner  of  Acquiring  Property  Considered. — 
Ressor  v.  Ressor,  82  111.  442;  Spitler  v.  Spitler, 
108  111.  120;  Sesterhen  v.  Sesterhen,  60  Iowa 
301;  Leach  v.  Leach,  46  Kan.  724;  Gallagher 
V.  Gallagher,  89  Wis.  461;  Varney  v.  Varney, 
58  Wis.  19;  Hacker  v.  Hacker,  90  Wis. 
325. 

11.  Condition  of  Parties  —  Support  of  Children. 

—  Eidenmuller  v.  Eidenmuller,  37  Cal.  364; 
Ensler  v.  Easier,  72  Iowa  159;  Cole  v.  Cole, 
23  Iowa  433;  Brandon  v.  Brandon,  14  Kan. 
342;  Wuest  V.  Wuest,  17  Nev.  217;  Webster  z/. 
Webster,  64  Wis.  438;  Donovan  v.  Donovan, 
20  Wis.  586;  Harran  v.  Harran,  85  Wis.  299. 

12.  Vesting  Title  in  Children. —  In  Simpson  v. 
Simpson,  80  Cal.  237,  it  was  held  that  the 
power  of  the  court  in  actions  for  divorce  to 
transfer  the  property  of  either  party  to  the 
other,  or  otherwise  to  dispose  of  it,  was  purely 
statutory,  and  that  the  statute  did  not  author- 
ize the  court  to  create  a  trust  in  homestead  or 
community  property  for  the  benefit  of  the  chil- 
dren of  the  parties.    The  court's  authority  is 
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Amount  Affected  by  Conduct  of  Parties.  —  The  amount  is  not  fixed  by  such  circum- 
stances alone,  but  the  conduct  of  each  party  is  also  considered.* 

Share  of  Guilty  Wife.  —  The  wife  is  not  deprived  of  all  property  because  she  is 
guilty,*  but  her  conduct  must  be  taken  into  account  as  determining  her  share 
of  the  estate.* 

Division  of  Community  Property,  Homestead,  Separate  Property.  —  Ordinarily  the  joint  or 
community  property  only  will  be  divided,*  but  the  court  may  resort  to  a 
division  of  the  separate  property  of  each  party  also  '  and  may  award  the  hus- 
band an  interest  in  the  property  held  in  the  wife's  name.®  The  homestead  is 
usually  awarded  to  the  wife  in  fee  where  she  is  unable  to  support  herself  or 
has  the  custody  and  maintenance  of  the  children.** 

Fraudulent  Conveyances.  —  Where  the  husband  has  conveyed  his  property  to  a 
third  person  to  defeat  a  distribution  of  the  property,  the  wife  may  have  the 
fraudulent  conveyance  set  aside  and  the  property  awarded  to  her  in  the  divorce 
suit,*  or  in  a  separate  suit  after  the  decree  of  distribution  is  made.*" 


limited  to  assigning  the  property  directly  to 
the  innocent  party  "  absolutely  or  for  a  limited 
period." 

To  the  same  effect,  see  Neary  v.  Godfrey, 
I02  Cal.  338. 

But  under  the  Oregon  statute  it  has  been 
held  that  the  court  has  authority  to  divest  land 
out  of  the  party  in  default,  and  to  vest  the 
same  in  her  children.  Doscher  v.  Blackiston, 
7  Oregon  403.  See  also  Groslouis  v.  Northcut,  3 
Oregon  394. 

1.  Conduct  of  Parties.  —  "There  may  be 
widely  different  degrees  of  merit  on  one  side 
and  censure  on  the  other,  which  should  very 
properly  be  considered  in  determining  the 
question  of  alimony,  quite  independent  of  the 
pecuniary  circumstances  of  the  parties." 
Stewartson  v.  Stewartson,  15  III.  148. 

Although  the  wife  is  entitled  to  a  divorce, 
her  allowance  will  be  reduced  where  she  con- 
cealed her  antenuptial  unchastity,  and  brought 
suit  for  divorce  soon  after  the  marriage,  and 
during  the  litigation  has  received  a  liberal 
amount  of  temporary  alimony.  Varney  v. 
Varney,  58  Wis.  19. 

2.  Deenis  v.  Deenis,  70  111.  74;  Lovett  v. 
Lovett,  II  Ala.  763;  Ensler  v.  Ensler,  72  Iowa 
159- 

Under  some  circumstances  the  court  will 
refuse  to  award  alimony  to  the  wife  where  she 
is  guilty  of  adultery.  Spitler  v.  Spitler,  108 
111.  120;  Hickling  v.  Hickling,  40  111.  App.  73. 

Where  a  divorce  may  be  granted  to  either 
party  on  proof  that  they  have  lived  apart  for 
five  years,  the  wife  is  entitled  to  alimony  al- 
though she  does  not  obtain  the  divorce. 
Newsome  v.  Newsome,  95  Ky.  383. 

3.  Where  a  wife  obtained  a  conveyance  of 
his  property  from  her  husband,  who  was  an 
old  man,  and  afterwards  drove  him  from  the 
premises  and  treated  him  with  extreme 
cruelty,  it  was  held  that  in  making  a  division 
of  the  property,  upon  his  afterwards  obtaining 
a  divorce,  the  court  should  require  the  wife  to 
pay  him  one-half  the  net  income  from  the 
property  during  his  lifetime,  or  in  default  of 
such  an  arrangement  the  property  should  be 
sold  and  the  proceeds  divided  equally  between 
the  parties.  Snodgrass  v.  Snodgrass,  40  Kan. 
494- 

4.  Division  of  Community  Property.  —  Hefner 

V.  I'arkcr,  47  i.,i.  Ann.  (156;  llouc  Howe,  4 
Nev.  469;  Ticmanii  v.  Tiemaiin,  34  Tex.  522; 
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Craig  V.  Craig,  31  Tex.  203;  Fitts  v.  Fitts,  14 
Tex.  443. 

Undersection  141  of  the  California  Civil  Code 
"  the  court  must  resort:  ist,  to  the  commu- 
nity property;  then,  2d,  to  the  separate  prop- 
erty of  the  husband."  In  certain  cases  all  the 
community  property  may  be  awarded  to  the 
wife.  Miller  v.  Miller,  33  Cal.  353;  Gimmy  v.' 
Gimmy,  22  Cal.  633;  Gimmy  v.  Doane,  22 
Cal.  635;  Strozynski  v.  Strozynski,  97  Cal.  189. 

Under  this  statute  the  court  has  no  power  to 
divide  the  separate  property  of  the  wife. 
Reid  V.  Reid,  112  Cal.  274. 

Award  of  Community  Personalty —  Jurisdiction. 
—  When  a  decree  of  divorce  awards  all  the 
community  personal  property  to  the  wife,  the 
jurisdiction  over  all  the  property  so  awarded 
will  be  presumed  in  the  absence  of  a  showing 
to  the  contrary,  and  replevin  will  not  lie  for  its 
recovery  by  the  husband.  But  where  the 
wife  sold  part  of  it  pending  the  decree  and  the 
husband  began  replevin  pending  the  decree, 
he  is  entitled  to  judgment  for  costs  and  dam- 
ages for  detention  of  the  property.  Carney  v. 
Simpson,  15  Wash.  227. 

6.  Webster  v.  Webster,  2  Wash.  417. 

Property  held  by  the  husband  in  the  wife's 
name  may  be  decreed  to  her.  Daily  v.  Daily, 
64  111.  329. 

6.  Husband  Oiven  an  Interest  in  Property  Held 
by  Wife.  —  Snodgrass  v.  Snodgrass,  40  Kan. 
494;  Van  Hrunt  v.  Van  Brunt,  52  Kan.  380; 
Gallagher  r-.  (iallagher,  89  Wis.  461. 

7.  Homestead.  —  Johnson  v.  Johnson,  (Cal. 
1894)  35  Pac.  Rep.  637;  Eidenmuller  v.  F.iden- 
muller,  37  Cal.  364;  Scstcrhcn  v.  Sestcrhen, 
60  Iowa  301;  Donovan  v.  Donovan,  20  Wis. 
586;  Webster  v.  Webster,  64  Wis.  438;  Harran 
V.  Harran,  85  Wis.  299. 

8.  Luthe  V.  Luthe,  12  Colo.  421;  Cole  v. 
Cole,  23  Iowa  433;  Brandon  v.  Brandon,  \i 
Kan.  342;  Wuest  v.  Wuest,  17  Nev.  217. 

The  homestead  may  be  awarded  to  the  hus- 
band where  the  custody  of  the  children  is 
awarded  to  him.  Leach  v.  Leach,  46  Kan. 
724. 

9.  Wet  more      Wetmorc,  5  Oregon  470. 

10.  Suit  by  Divorced  Wife  to  Set  Aside  Fraudu- 
lent Conveyance  by  Husband.  —  i  louston  v.  Tim- 
merman,  17  Oregon  49(),  11  Am.  St.  Rep.  848; 
Brooks  7'.  Ankcny,  7  Oregon  461;  Weiss  v. 
Bethel,  8  Oregon  522;  Wimberly  v.  Pabst,  55 
Tex.  587;  Whetstone  v.  Coffey,  48  Tex.  269. 
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XIV.  Custody  AND  Support  of  Children — ^1.  Jurisdiction  to  Award.  —  The 

ecclcsi.istical  courts  had  no  power  to  determine  the  custody  of  the  children,  as 
at  common  law  the  court  of  chancery  has  jurisdiction  in  such  cases.*  Where 
jurisdiction  to  grant  divorce  is  conferred  upon  a  common-law  court,  such  court 
will  have  only  such  powers  as  to  the  custody  of  the  children  as  are  conferred 
by  the  divorce  statute.*  But  where  the  jurisdiction  is  conferred  upon  a  chan- 
cery court  it  will  have  full  power  to  fix  the  custody  of  the  children,  aside  from 
the  special  provisions  of  the  statute.^ 

Duty  of  Court  to  Protect  Children.  —  On  granting  a  divorce  it  is  the  duty  of  the 
court  to  protect  the  interest  of  the  state  by  providing  for  the  custody  and  sup- 
port of  the  children,  and  this  may  be  done  although  neither  party  has  prayed 
for  such  relief.'* 

2.  Custody  Pending  Suit.  —  The  statutes  in  the  various  states  of  the  United 
States  and  in  England  give  the  courts  power  to  provide  for  the  custody  and 
maintenance  of  the  children  of  the  parties  pending  the  suit  for  divorce.** 

Custody  May  Be  Awarded  in  Equity  Independently  of  Statute. —  Courts  having  chancery 
jurisdiction  may  make  such  orders  by  virtue  of  the  general  jurisdiction  in 
equity  although  the  statutes  are  silent  as  to  such  remedy  or  merely  provide 
that  the  custody  may  be  awarded  after  a  divorce  is  granted.* 

Consideration  Determining  Award  Pending  Suit.  —  Unless  good  cause  appears  the 
party  having  custody  will  not  be  deprived  of  it  during  the  divorce  suit.' 
On  the  hearing  of  such  application  the  court  is  free  to  consider  all  material 


1.  Jurisdiction  to  Award  Custody  of  Children 
"Was  in  Equity.  —  Ex  p.  Warner,  4  Bro.  C.  C. 
loi;  Hansford  v.  Hansford,  10  Ala.  561;  Wil- 
liams V.  Williams,  4  Desaus.  (S.  Car.)  183; 
Anonymous,  4  Desaus.  (S.  Car.)  94;  Prather  v. 
Prather,  4  Desaus.  (S.  Car.')  33. 

2.  Jurisdiction  of  Common-law  Courts  Purely 
Statutory.  —  Matter  of  De  Angelis,  i  Edm.  Sel. 
Cas.  (N.  Y.)  476. 

3.  A  Court  of  Chancery  has  power  to  fix  the 
custody  of  the  children  pending  suit  although 
the  statutes  contain  provisions  relating  only 
to  custody  after  suit.  /«  rc  Morgan,  117  Mo. 
249. 

4.  Ex  p.  Gordan.  95  Cal.  374;  Umlauf  v. 
Umlauf,  22  111.  App.  580;  Zuver  v.  Zuver,  36 
Iowa  190;  In  re  Morgan,  117  Mo.  249;  Snover 
V.  Snover,  10  N.  J.  Eq.  261;  Parker  v.  Parker, 
8  Ohio  Cir.  Ct.  Rep.  363. 

5.  Child  to  Be  Kept  Within  Jurisdiction.  —  The 
court  will  require  that  the  child  be  kept  within 
the  jurisdiction  of  the  court  pending  the  pro- 
ceedings. Putnam  v.  Putnam,  3  Code  Rep. 
(N.  Y.  Supreme  Ct.)  122. 

If  it  appears  that  the  mother  intends  to  visit 
in  another  state  pending  the  suit,  the  order 
giving  her  the  custody  of  the  child  will  require 
her  to  give  security  that  the  child  be  forth- 
coming when  required.  People  v.  Paulding, 
15  How.  Pr.  fN.  Y.  Supreme  Ct.)  167. 

Iowa  Statute.  —  Section  3177  of  the  lo-wa 
Code  providing  that  "  the  court  may  order 
either  party  to  pay  the  clerk  a  sum  of 
money  for  the  separate  support  and  mainte- 
nance of  the  adverse  party  and  the  children 
and  to  enable  such  party  to  prosecute  or  de- 
fend the  action,"  authorizes  the  court  to  award 
the  custody  of  the  children  to  either  parent 
and  provide  for  their  separate  maintenance 
during  the  suit.    Green  v.  Green,  52  Iowa  403. 

Order  Compelling  Wife  to  Disclose  Whereabouts 
of  Child.  —  A  court  of  equity  has  power  pend- 


ing the  suit  to  order  the  wife  to  disclose  where 
her  child  is,  and  may  commit  her  for  contempt 
for  refusal  to  do  so.  Cottier  v.  People,  61  111. 
App.  17. 

6.  Chancery  Jurisdiction  Independent  of  Statute. 

—  Gilpin  V.  Gilpin,  I2  Colo.  504;  In  re  Mor- 
gan, 117  Mo.  249;  Scoggins  v.  Scoggins,  80  N. 
Car.  318. 

A  court  not  having  chancery  jurisdiction 
has  no  power  to  award  the  custody  of  children 
during  a  suit  for  divorce,  but  is  limited  to  the 
powers  granted  by  the  divorce  statutes.  Mat- 
ter of  De  Angelis,  i  Edm.  Sel.  Cas.  (N.  Y.) 
476. 

Under  a  statute  giving  the  court  power  to 
award  the  custody  of  the  children"  when  a  di- 
vorce shall  be  adjudged  "  a  court  of  chancery 
has  inherent  power  to  provide  for  the  custody 
pending  the  suit.  It  was  contended  that 
under  such  statute  the  court  had  power  only 
where  a  divorce  was  decreed.  "  This  conten- 
tion," said  the  court,  "  is  not  well  taken.  It 
is  true  the  circuit  court  acquires  its  jurisdic- 
tion in  divorce  suits  by  force  of  the  statute; 
but  it  is  to  be  observed  that  this  jurisdiction  is 
twofold.  The  divorce  and  alimony  part  of 
this  jurisdiction  belonged  to  the  ecclesiastical 
courts  in  former  times  in  England,  and  the 
power  to  make  awards  as  to  the  custody  of 
children  is  a  part  of  the  ancient  chancery  juris- 
diction. *  *  *  While  the  statute  does  not 
in  terms  say  the  circuit  court  shall  have 
power  to  make  ad  interim  orders  concerning 
the  custody  of  children,  still  the  general 
power  granted  by  the  statute  carries  with  it 
the  powerto  make  such  temporary  orders."  /" 
re  ^I organ,  117  Mo.  249. 

7.  Party  Having  Custody  Deprived  Only  for 
Cause.  —  Cottier  v.  People,  61  111.  App.  17; 
Putnam  v.  Putnam,  3  Code  Rep.  (N.  Y.  Su- 
preme Ct.)  122;  Day  V.  Day,  4  Misc.  Rep.  (N. 
Y.  Super.  Ct.)  235. 
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circumstances,*  but  will  not  determine  in  advance  the  merits  of  the  controversy 
or  the  guilt  of  either  party.* 

Access  Will  Be  Permitted  to  the  Other  Party  as  in  cases  where  a  divorce  has  been 
rendered. 

Interference  by  Other  Courts  During  Suit.  —  While  the  divorce  suit  is  pending  the 
custody  may  be  fixed  by  the  court  having  the  parties  before  it  and  other  courts 
will  not  interfere.^ 

3.  Custody  Where  Divorce  Is  Denied.  —  Courts  of  equity  have  power  to  award 
the  custody  to  one  of  the  parents  where  they  are  separated,'  but  it  is  doubtful 
whether  such  a  power  can  be  exercised  when  a  divorce  is  denied.®  Where 
such  power  is  given  by  the  statutes  the  courts  act  upon  the  same  principles  as 
where  a  divorce  has  been  granted,  the  aim  being  to  select  the  best  custodian.'' 

4.  Custody  After  Divorce  —  Agreement  as  to  Custody.  —  An  agreement  of  the 
parties  as  to  the  custody  of  their  children  will  be  enforced  by  the  court  only 
where  it  will  promote  the  good  of  the  child.  It  is  not  conclusive  on  the 
court.* 

The  Welfare  of  the  Children  Controls.  —  In  selecting  a  custodian  the  courts  are  free 
in  the  exercise  of  a  sound  discretion  to  promote  the  welfare  of  the  children, 
and  are  not  bound  to  recognize  the  paramount  right  which  the  father  had  at 
common  law  to  the  custody  of  his  children.*    The  welfare  of  the  children  and 


1.  All  Material  Circumstances  Considered.  —  In 

Ryder  v.  Ryder,  2  Svsr.  &  Tr.  225,  it  was  said  to 
be  most  mischievous  to  determine  the  main 
questions  in  advance.  "  The  duty  of  the 
court  was  to  look  at  all  the  actual  circum- 
stances of  the  present  application;  the  age  of 
the  children,  the  position  in  which  they  find 
themselves  in  relation  to  other  members  of 
the  family,  the  fact  that  a  suit  is  pending  be- 
tween the  parents,  in  which  such  and  such 
charges  are  made  on  both  sides;  but  not  to 
attempt  to  ascertain  the  truth  or  falsehood  of 
the  charges." 

2.  Merits  Not  Determined  on  Application  for 
Custody  Pending  Suit. —  Where  the  husband 
hai  the  custody  and  his  mother  and  sisters 
are  willing  to  care  for  the  child,  the  court  will 
refuse  the  mother's  application  for  custody 
pending  suit  against  her  for  divorce,  but  will 
refrain  from  passing  on  the  charges  against  the 
mother  in  the  hope  that  a  reconciliation  may 
be  effected.  Day  v.  Day,  4  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  235. 

3.  Other  Party  to  Be  Allowed  Access.  —  Boyn- 
ton  V.  Boynion,  i  Sw.  &  Tr.  324;  Curtis 
Curtis,  I  Sw.  &  Tr.  75;  Thompson  v.  Thomp- 
son, 2  Sw.  &  Tr.  402;  Day  v.  Day,  4  Misc. 
Rep.  (N.  Y.  Super.  Ci.)  235. 

4.  In  re  Morgan,  117  Mo.  249;  Matter  of  De- 
lano, 37  Mo.  App.  185.  See  also  Williams  v. 
Williains.  13  Itid.  523. 

Custody  Pending  Appeal  After  Dismissal.  — 
After  the  wife's  petition  had  been  dismissed 
and  during  tiie  lime  permitted  for  appeal,  the 
husband  obtained  an  order  granting  him  the 
custody  of  the  children.  It  was  held  that  it 
was  error  to  interfere  with  the  appeal.  King 
V.  King,  42  Mo.  App.  454. 

6.  See  supra,  this  section,  Jurisdiction  To 
Awiirti. 

6.  Where  the  statute  provides  for  the  award 
of  custody  on  divorce  or  during  the  pendency 
of  the  cause,  or  "  at  the  final  hearing  or  after- 
wards "  the  court  has  no  power  to  award  the 
custody  of  children  where  a  divorce  is  refused. 
Keppel  V.  Kcppel,  92  Ga.  506;  Davis  v.  Davis, 


75  N.  Y.  221;  Simon  v.  Simon,  15  Misc.  Rep.- 
(N.  Y.  Super.  Ct.)  515. 

7.  Statutes  Permitting  Award  of  Custody  Where 
Divorce  Denied.  —  Cornelius  -'.  Cornelius,  31 
Ala.  479;  Anonymous,  55  Ala.  428;  Brenot 
Brenot,  102  Cal.  294;   Luck  v.  Luck,  92  Cal. 
653;  Traylor  v.  Richardson,  2  Ind.  .'\pp.  452. 

8.  Agreement  of  Parties  Not  Conclusive  on 
Court.  —  White  v.  White,  75  Iowa  218;  Kremel- 
berg  -'.  Kremelberg,  52  Md.  553;  Cook  7\ 
Cook,  I  Barb.  Ch.  (N.  Y.)  639.  See  also  State 
7\  Giroux,  19  Mont.  149. 

9.  Child's  Welfare  Controls  Father's  Common- 
law  Eights.  —  Marsh  v.  Marsh,  i  Sw.  &  Tr. 
312;  Anonymous,  55  Ala.  428;  Wand  v. 
Wand,  14  Cal.  513;  Adams  v.  Adams,  i  Duv. 
(Ky.)  167;  Lusk  V.  Lusk,  28  Mo.  91;  Ahren- 
feldt  V.  Ahrenfeldt,  Hoff.  Ch.  (N.  Y.)  497; 
Com.  V.  Addicks,  5  Binn.  (Pa.)  520;  Prather 
V.  Prather,  4  Desaus.  (S.  Car.)  33;  Lyle  v. 
Lyle,  86  Tenn.  372;  Welch  v.  Welch,  33  Wis. 
534- 

In  Green  v.  Green,  52  Iowa  403,  the  court 
said;  "It  may  be  conceded  that  ordinarily, 
when  parents  are  living  apart,  the  father  is 
entitled  to  the  custody  of  the  children.  But 
this  right  is  not  an  absolute  one,  and  it  is 
usually  made  to  yield  when  the  good  of  the 
child,  which,  especially  according  to  the  mod- 
ern American  decisions,  is  the  chief  thing  to 
be  regarded,  rct)uires  that  it  should  vicld." 

The  Father  Has  No  Paramount  Right  After  Di- 
vorce.—  In  Welch  v.  Welch,  33  Wis.  541,  in 
construing  a  statute  which  provides  that  upon 
pronouncing  judgment  of  divorce  "  the  court 
may  make  such  further  judgment  as  it  shall 
deem  best  and  proper  concerning  the  care, 
custody,  and  maintenance  of  the  minor  chil- 
dren of  the  parties,  and  may  determine  with 
which  of  the  parties  the  children,  or  any  of 
them,  shall  remain,  having  due  regard  to  the 
age  and  sex  of  such  children,"  the  court  said: 
"  It  is  obvious  from  a  reading  of  these  provi- 
sions, that  whatever  mav  be  regarded  as  the 
natural  and  legal  right  of  the  father  to  the  care 
and  custody  of  his  children  at  the  common 
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the  protection  of  their  interests  are  the  matters  of  primary  consideration  with 
the  courts.' 

When  Mother  Preferred.  —  The  mother  is  usually  preferred  as  a  custodian  for 
the  daughters,*  and  for  young  children  in  need  of  personal  care  and  attention,* 


law,  or  however  much  the  powers  of  the  court, 
either  of  law  or  equity,  may  be  abridged,  or 
its  discretion  in  that  respect  controlled  in  other 
proceedings,  in  this  especial  proceeding  in  the 
action  for  divorce,  all  such  restrictions  have 
been  entirely  removed  by  the  statute,  and  the 
authority  of  the  court  is  unlimited.  The  court 
may,  in  its  discretion,  award  the  minor  chil- 
dren to  the  care  and  custody  of  either  party, 
and  direct  by  whom  and  how  they  shall  be 
maintained,  no  matter  what  the  ground  of  di- 
vorce may  have  been;  or  it  may,  as  was  done 
by  the  judgment  in  question,  divide  the  care 
and  custody,  declaring  that  the  one  parent 
shall  be  guardian  for  the  nurture,  and  the 
other  guardian  for  the  mental  education  and 
discipline  of  their  offspring.  In  general,  all 
other  circumstances  being  equal,  the  para- 
mount common-law  right  of  the  father  to  the 
children  will  be  recognized.  But  if  the  di- 
vorce has  been  granted  for  the  fault  or  miscon- 
duct of  the  husband,  then  such  right,  accord- 
ing to  the  nature  and  circumstances  of  the 
fault  or  misconduct  shown  against  him,  will 
not  be  recognized.  The  faults  and  miscon- 
duct of  the  father  leading  to  the  separation, 
are  proper  to  be  considered  by  the  court  in  the 
exercise  of  its  discretionary  power  as  to  the 
disposition  it  shall  make  of  the  children, 
though  the  court  may,  in  any  case,  if  the  wel- 
fare of  the  children  demand  it,  and  it  be 
deemed  the  wisest  and  best  thing  to  be  done, 
give  the  custody  and  control  of  them,  in  whole 
or  in  part,  to  the  father,  notwithstanding  he 
may  have  been  the  culpable  party  to  the  ac- 
tion. The  welfare  of  the  children,  and  how 
their  interests  will  be  best  subserved,  are  the 
matters  of  primary  consideration  with  the 
court;  and  whatever  order  is  made  respecting 
the  care  and  custody  of  them,  these  should 
constitute  the  governing  motives  of  judicial 
action." 

Where  a  Father  and  Mother  Are  Equally  Fitted 

in  character  and  ability  for  the  custody  of 
their  children,  in  the  eye  of  the  law  the  father's 
right  is  superior  to  the  mother's,  and  the 
courts  must  maintain  it.  State  v.  Giroux,  iq 
Mont.  149. 

1.  Ckild's  Welfare  Controlling  Consideration  — 

England.  —  Marsh  v.  Marsh,  i  Sw.  &  Tr.  312; 
Boynton  v.  Boynton,  2  Sw.  &  Tr.  275. 

Alabama.  —  Goodrich  v.  Goodrich,  44  Ala. 
670. 

California.  — Wand  v.  Wand,  14  Cal.  512. 

Illinois.  —  Miner  v.  Miner,  11  111.  43;  Um- 
lauf  V.  Umlauf.  128  III.  378. 

Iowa.  —  Cole  V.  Cole,  23  Iowa  433. 

Kentucky.  —  Adams  v.  Adams,  i  Duv.  (Ky.) 
167;  McBride  v.  McBride,  i  Bush  (Ky.)  15. 

Michigan.  —  Corrie  v.  Corrie,  42  Mich.  509. 

Mississippi.  —  McShan  v.  McShan,  56  Miss. 
413- 

New  Jersey.  —  English  v.  English,  32  N.  J. 
Eq.  738,  31  N.  J.  Eq.  543. 

New  York.  —  Ahrenfeldt  v.  Ahrenfeldt, 
Hoff.  Ch.  (N.  Y.)  497,  4  Sandf.  Ch.  (N.  Y.)  493; 
Cook  V.  Cook,  I  Barb.  Ch.  (N.  Y.)  639. 


Oregon.  —  Pittman  v.  Pittman,  3  Oregon 
553- 

Rhode  Island.  —  McKim  v.  McKim,  12  R.  I. 
4b2,  34  Am.  Rep.  694. 

.South  Carolina.  —  Prather  v.  Prather,  4  De- 
saus.  (S.  Car.)  44. 

Tennessee.  —  Lyle  v.  Lyle,  86  Tenn.  372. 
Texas.  —  Raymond  v.   Haymond,  74  Tex. 
414. 

The  father's  right  to  the  custody  of  his  chil- 
dren is  terminated  on  divorce  and  the  court  is 
free  to  exercise  its  discretion.  Giles  v.  Giles, 
30  Neb.  624;  Green  v.  Green,  52  Iowa  403; 
Hewitt  V.  Long,  76  111.  399;  Cocke  v.  Han- 
num,  39  Miss.  439. 

Opinion  of  Witness  as  to  Fitness  of  Either  Par- 
ent.—  A  witness  cannot  be  asked  which  of  the 
parents  he  considers  the  best  qualified  to  have 
the  custody  of  the  children.  Such  a  question 
calls  for  a  conclusion.  State  v.  Giroux,  19 
Mont.  149. 

2.  Custody  of  Daughters.  —  Greenleaf  v. 
Greenleaf,  6  S.  Dak.  348;  Messenger  v.  Mes- 
senger, 56  Mo.  329;  lago  V.  lago,  66  111.  App. 
462,  reversed  on  other  points,  168  111.  339. 

Mother  Preferred  as  Decree  Can  Be  Modified 
Later. —  "  It  is  objected  that  the  court  erred  in 
decreeing  the  custody  of  the  children  to  the 
mother  instead  of  to  the  father;  that  he  has 
the  legal  right  to  their  custody.  At  the  com- 
mon law,  as  a  general  rule,  subject  to  some 
exceptions,  the  proposition  is  true;  but  under 
our  statute  regulating  proceedings  for  di- 
vorce, the  court  has  a  large  discretion  in 
determining  to  which  parent  the  children  will 
be  given.  Even  at  the  common  law,  the 
court,  acting  for  the  best  interests  of  the  child, 
would,  when  of  tender  years,  usually  intrust 
it  to  the  mother.  In  such  cases,  the  maternal 
affection  is  more  active  and  better  adapted  to 
the  care  of  the  child  than  the  hired  services  of 
a  nurse,  and  the  court  inclines,  until  the  child 
advances  to  an  age  that  does  not  demand  the 
mother's  care,  to  leave  it  in  her  custody,  un- 
less her  character  and  habits  render  it  im- 
proper and  likely  to  be  injurious  to  the  child. 
Again,  the  decree  in  this  respect  is  not  conclu- 
sive, but  may,  whenever  the  interests  of  the 
children  may  require  it,  be  altered  and  so 
modified  as- may  promote  their  interest.  In 
this  case,  the  children  are  of  quite  tender 
years,  and  for  that  reason  we  have  no  inclina- 
tion to  reverse  or  modify  the  decree  in  that 
respect."    Draper  -'.  Draper,  68  111.  20. 

3.  Very  Young  Children  Usually  Confided  to 
Mother  —  Arkansas.  —  Beene  v.  Beene,  (Ark. 
1898)  43  S.  W.  Rep.  968. 

California.  —  Wand  v.  Wand,  14  Cal.  512. 
Colorado.  —  Luthe  v.  Luthe,  12  Colo.  421. 
Illinois.  —  Miner  Miner,    11     111.  43 

(wherein  the  children  were  seven  or  eight 
years  old);  Umlauf  v.  Umlauf,  128  111.  37S, 
(wherein  the  custody  of  the  older  son,  about 
ten  years  of  age,  was  awarded  to  the  father, 
and  the  younger,  aged  about  seven,  to  the 
mother). 

Indiana.  —  Reeves  v.  Reeves,  75  Ind.  342. 
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or  where  a  child  is  not  in  good  health.* 

Guilt  or  Innocence  of  Party.  —  The  custody  of  the  children  is  usually  granted  to 
the  party  who  obtains  the  divorce.^  But,  as  has  been  seen,  other  considerations 
may  control,  and  render  necessary  the  award  of  the  custody  to  the  guilty 
party.  ^ 

Custody  Given  to  Third  Person.  —  The  court  is  not  bound  to  award  the  custody 


Iowa.  — Aichison  -'.  Aichison,  (Iowa  1896)  68 
N.  W.  Rep.  573. 

Kentucky.  —  Thiesing  v.  Thiesing,  (Ky. 
1894.)  26  S.  W.  Rep.  718.  See  also  Masterson 
V.  Masterson,  (Ky.  1898)  46  S.  W.  Rep.  20. 

Mississippi.  — Johns  v.  Johns,  57  Miss.  530. 

Missouri.  —  Wagner  v.  Wagner,  6  Mo.  App. 
573;  Brovver  z/.  Brower,  53  Mo.  App.  453. 

Ohio.  —  Leavitt   v.  Leavitt,  Wright  (Ohio) 

Tennessee.  —  Lyle  v.  Lyle,  86  Tenn.  372. 

Washington.  —  Smith  v.  Smith,  15  Wash.  237. 

In  Klein  v.  Klein,  47  Mich.  51S,  is  a  refer- 
ence to  a  statute  expressly  entitling  the 
mother  to  the  care  and  custody  of  children 
under  twelve  years  of  age. 

But,  in  Carr  v.  Carr,  22  Gratt.  (Va.)  168.  the 
child,  though  a  female,  and  but  three  years 
old,  was  awarded  to  the  father. 

And  under  a  statute  which  gives  the  court 
power  to  award  the  custody  of  the  children  to 
either  the  father  or  the  mother,  having  due 
regard  to  the  prudence  and  ability  of  the  par- 
ent, and  the  age  and  sex  of  the  children,  it 
was  held,  in  a  case  where  a  wife  obtained  a 
divorce  from  her  husband  on  the  ground  of 
cruel  treatment,  that  there  was  no  error  in 
awarding  the  custody  of  the  elder  of  two  in- 
fant daughters  to  the  husband,  where  the  cus- 
tody of  the  younger  was  awarded  to  the 
wife,  and  it  appeared  that  the  defendant  was 
of  good  character  and  reputation,  and  a  man 
(jf  means,  attached  to  his  children,  and  that 
the  child  awarded  to  him  had  been  in  his  cus- 
tody for  some  time,  receiving  the  best  atten- 
tion from  the  defendant's  mother,  who  lived 
with  him.  Norris  v.  Norris,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  405. 

1.  Health  of  Child  —  Custody  Granted  to  Mother. 

—  Where  the  child  is  a  boy  five  years  old  and 
in  delicate  health  and  had  been  in  the  mother's 
care  while  deserted  by  the  father,  who  had 
made  no  provision  for  their  support,  the 
mother  should  be  appointed  custodian. 
Reeves  v.  Reeves,  75  Ind.  342. 

2.  Custody  Usually  Awarded  to  Innocent  Party 

—  lini^liiiKl.  —  Boynton  Boyntoii,  2  Sw.  & 
Tr.  275;  Skinner  v.  Skinner,  13  Prob.  Div.  90; 
Bacon  v.  Bacon,  L.  R.  i  P.  &  D.  167;  Milford 
v:  Milford,  L.  R.  I  P.  &  D.  715. 

Canada.  —  Beaucaire  v.  Lepage,  12  L.  C. 
Rep.  81. 

California.  —  Luck  v.  Luck,  92  Cal.  653. 

Delaware. — Jeans  v.  Jeans,  2  Harr.  (Del.) 
142;  Kingsberry  v.  Kingsberry,  3  iiarr. 
(Del.)  8. 

Illinois.  —  Becker  v.  Becker,  79  111.  532; 
Wilkinson  v.  Deming.  80  111.  342,  22  Am.  Rep. 
192;  Burge  V.  Burge,  88  111.  164. 

Louisiana.  —  Lcmunier  v.  McCIearly,  37  La. 
Ann.  133;  J.  F.  C.  v.  M.  li.,  6  Rob.  (La.)  135. 

Michii^an.  —  Klein  v.  Klein,  47  Mich.  518. 

Missouri.  —  Penningrolh  v.  Penningroth,  72 
Mo.  App.  329. 


New  Jersey.  —  Noel  v.  Noel,  24  N.  J.  Eq. 
137- 

New  York. — Codd  v.  Codd,  2  Johns.  Ch. 
(N.  Y.)  141;  People  v.  Mercein,  8  Paige  (N. 
Y.)  47. 

Virginia.  —  Carr  v.  Carr,  22  Gratt.  (Va.) 
168:  Latham  v.  Latham,  30  Gratt.  (Va.)  307. 

Wisconsin. —  Welch  v.  Welch,  33  Wis. 
541. 

3.  So  the  custody  of  children  of  tender  years 
has  been  awarded  to  a  mother  who  was  guilty 
of  adultery  or  other  misconduct.  Haskell  v. 
Haskell,  152  Mass.  16;  Com.  v.  Addicks,  5 
Binn.  (Pa.)  520.  See  also  supra,  this  section 
and  subsection,  the  paragraph  When  Mother 
Preferred. 

Adulterous  Mother  an  Unfit  Custodian.  —  But 

in  general  it  is  considered  that  a  mother  who 
has  been  guilty  of  adultery  is  an  unfit  custo- 
dian for  her  children.  J.  F.  C.  v.  M.  E.,  6 
Rob.  (La.)  135;  Kremelberg  v.  Kremelberg,  52 
Md.  553;  Uhlman  v.  Uhlman,  17  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  236;  Jackson  z\  Jackson,  8  Ore- 
gon 402;  llelden  -•.  Ilelden,  7  Wis.  296. 

Where  the  wife  married  believing  her  hus- 
band to  be  dead,  and  a  divorce  is  granted  to 
the  husband  on  the  ground  of  adultery,  the 
custody  of  the  children  is  properly  awarded  to 
the  wife,  it  appearing  that  her  character  was 
good  and  that  she  had  taken  good  care  of  the 
children  during  the  husband's  absence.  I.usk 
r.  Lusk,  28  Mo.  gl. 

Wife  Who  Has  Deserted  Husband.  —  The  fact 
that  the  wife  has  deserted  her  husband  is  not 
considered  such  misconduct  as  to  render  her 
unfit  to  have  the  custody  of  her  children. 
Luthe  V.  Luthe,  12  Colo.  421;  Umlauf  v.  Um- 
lauf,  128  111.  378;  Thiesing  v.  Thiesing,  (Ky. 
1894)  26  S.  W.  Rep.  718;  Messenger  v.  Mes- 
senger, 56  Mo.  329;  Leavitt  v.  Leavitt,  Wright 
(Ohio)  719. 

In  Luck  V.  Luck,  92  Cal.  653,  the  custody  of 
the  children  was  granted  to  the  father,  the 
mother  being  guilty  of  desertion.  The  court 
said;  "Naturally  and  presumptively  the 
mother  is  entitled  to  the  custody  and  care  of 
minor  children  of  tender  years;  but  it  is  for 
the  trial  court  to  say  upon  all  the  evidence  ad- 
duced at  the  trial  whether  she  is  in  fact  more 
worthy  of  such  a  trust  than  the  father." 

Custody  of  Children  where  Wife  Procures  Invalid 
Divorce  and  Marries  Again.  —  Where  a  w  ife  goes 
to  a  distant  stale  and  there  procures  a  divorce 
not  recognized  in  the  state  from  which  she 
goes,  and  nol  binding  upon  her  husband  who 
continues  to  reside  there,  her  conduct  consti- 
tutes a  desertion,  and  her  intercourse  with  a 
man  whom  she  marries  in  the  state  where  she 
procures  her  divorce  is  adultery  as  to  her  first 
husband,  and  entitles  him  to  a  divorce  and  to 
the  custody  of  the  children  of  the  marriage. 
McGown  V.  McGown.  19  N.  Y.  App.  Div.  368, 
nifirmini;  18  Misc.  Rep.  (N.  Y.  Supreme  Ct., 
Special  Term)  708. 
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to  one  of  the  parents  unless  the  statute  so  requires.*  Where  both  parents  are 
unqualified  *  and  the  welfare  of  the  children  will  be  promoted  the  court  may 
award  the  custody  to  a  third  person.'* 

Consulting  Wishes  of  Child.  —  The  court  may  consult  the  wishes  of  a  child  if  it  is 
of  sutTiciciit  aL;c  to  have  an  opinion  as  to  its  welfare.* 

Duration  of  Custody.  — -  The  order  for  the  custody  of  the  children  is  usually 
"until  the  further  order  of  the  court,"  and  subject  to  future  changes  and 
modifications.''^  The  court  has  the  power,  however,  to  provide  for  custody  and 
support  durin<4'  their  minority.® 

Custody  Not  Exclusive  —  Access  to  Guilty  Party.  —  The  court  has  a  liberal  discretion 
in  fixing  the  terms  of  the  custody.  Where  it  will  not  create  dissension  or 
interfere  with  the  best  interests  of  the  child  the  court  usually  allows  the 
custody  to  one  parent  and  permits  the  other  to  visit  the  child  at  certain  times.' 
Even  the  guilty  party  is  allowed  this  privilege,*  although  in  rare  instances  it 
has  been  refused.® 

Effect  of  Decree  Awarding  Cwstody  to  One  Parent  on  Other  Parent's  Right  of  Access,  —  The 

right  of  custody  granted  by  a  decree  does  not  deprive  the  other  party  of 


1.  Granting  Custody  to  Third  Party  —  Power 
Limited  by  Statute.  —  In  re  Taplain,  (La.  Ann. 
iS(_)i))  8  So.  Rep.  615. 

In  Hopkins  Hopkins,  39  Wis.  167,  under 
a  statute  pro  i/'iding  that  the  court  "  may  make 
such  further  judgment  as  it  shall  deem  just 
and  proper  concerning  the  care,  custody,  and 
maintenance  of  the  minor  children  of  the  par- 
ties, and  may  determine  with  which  of  the 
parties  the  children,  or  any  of  them,  shall  re- 
main, having  due  regard  to  the  age  and  sex  of 
such  children,"  it  was  held  that  the  court 
could  not  deprive  both  parties  of  the  custody 
of  the  children. 

2.  Unfitness  of  Parents  Must  Be  Proved.  —  In 
the  case  of  Farrar  v.  Farrar,  75  Iowa  125,  the 
court  said:  "Certainly,  before  the  parents, 
or  either  of  them,  can  be  deprived  of  the  cus- 
tody of  their  minor  children,  it  should  quite 
satisfactorily  appear  that  they  are  not,  because 
of  unfitness,  entitled  to  such  custody,  and  that 
the  person  to  whom  hey  may  be  awarded  is  a 
fit  and  proper  person.  This  should  not  be  left 
in  doubt,  but  should  affirmatively  appear  from 
the  evidence." 

3.  Custody  Given  to  Third  Person  for  Child's 
Welfare.  —  Godrich  v.  Godrich,  L.  R.  3  P.  &  D. 
134;  D'Alton  V.  D'Alton,  4  Prob.  Div.  87; 
Lambert  v.  Lambert,  16  Oregon  485;  Rice  v. 
Rice.  21  Tex.  58. 

4.  Wishes  of  Child.  —  Reg.  v.  Hawes,  3  El.  & 
El.  332,  107  E.  C.  L.  332;  Horning  v.  Horning, 
107  Mich.  587;  State  v.  English,  31  N.  J.  Eq. 
543;  Coffee  V.  Black,  82  Va.  567. 

It  has  been  said  that  the  child's  choice  will 
be  disregarded  only  where  it  appears  to  be 
against  his  welfare.  Breese,  C.  J.,  in  dissent- 
ing opinion  in  Hewitt  v.  Long,  76  111.  399. 

5.  Duration  of  Custody.  —  Umlauf  v.  Umlauf, 
27  111.  App.  375;  Umlauf  v.  Umlauf,  35  111. 
App.  624;  Cowls  v.  Cowls,  8  111.  435,  44  Am. 
Dec.  708;  Harvey  z'.  Lane,  66  Me.  536;  Chand- 
ler V.  Chandler,  24  Mich.  176;  Flory  v. 
Ostram,  92  Mich.  622. 

6.  May  Award  Custody  During  Minority.  — 
Thomasset  v.  Thomassel,  6  Reports  637, 
overruling  Blandford  v.  Blandford,  (1892)  Prob. 
148. 

Formerly  the  English  rule  was  to  award  the 
custody  until  the  children  arrived  at  sixteen 
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years  of  age,  when  they  were  permitted  to 
choose  their  own  guardian.  Marsh  v.  Marsh, 
I  Sw.  &  Tr.  312;  Webster  v.  Webster,  31  L.  J. 
P.  &  M.  184;  Ryder  v.  Ryder,  2  Sw.  &  Tr.  225 ; 
Mallinson  v.  Mallinson,  L.  R.  i  P.  &  D.  221. 

Death  of  Father  —  Children's  Support  Enforced 
Against  His  Estate.  —  Where  custody  during 
minority  is  granted  to  the  wife  and  the  hus- 
band is  charged  with  the  children's  support, 
the  husband's  death  during  their  minority  does 
not  discharge  the  obligation  to  support,  but 
its  performance  may  be  enforced  out  of  his 
estate.  Murphy  v.  Moyle,  (Utah  1898)  53  Pac. 
Rep.  loio. 

7.  Parent  Deprived  of  Custody  Allowed  Access. 

—  Symington  v.  Symington,  L.  R.  2  H.  I..  Sc. 
415;  Haley  Haley,  44  Ark.  429;  Campbell  z/. 
Campbell,  37  Wis.  206. 

Custody  on  Certain  Days,  Granted  to  Father.  — 
Where  the  parties  and  their  parents  are  hos- 
tile, and  it  would  be  unpleasant  for  the  de- 
fendant to  visit  his  children  at  the  home  of  his 
wife's  parents,  the  custody  may  be  given  to 
the  defendant  for  one  day  in  the  week, 
although  the  divorce  was  granted  for  his 
habitual  drunkenness.  Bates  f.  Bates,  166  111. 
448. 

A  Father  in  Contempt  under  a  Decree,  by 

reason  of  his  failure  to  pay  the  alimony 
awarded  against  him,  is  not  entitled  to  enforce 
in  the  court  the  right  of  access  given  him  by 
the  decree,  which  has  been  denied  to  him  by 
the  mether,  to  whom  the  custody  was 
awarded.  Smith  v.  Smith,  (Wash.  1897)  51 
Pac.  Rep.  355. 

8.  Access  Should  Be  Granted  to  the  Guilty 
Party.  —  Taylor  v.  Taylor,  29  L.  J.  P.  &  M. 
150;  Oliver  v.  Oliver,  151  Mass.  349;  McGown 
V.  McGown,  22  Misc.  Rep.  (N.  Y.  Supreme  Ct. 
Special  T.)  307;  Bailey  v.  Bailey,  17  Oregon 
114. 

But  access  will  be  withdrawn  if  it  appears 
that  the  privilege  has  been  abused  by  arousing 
discontent  and  creating  dissensions.  Handley 
V.  Handley,  (1891)  Prob.  124. 

9.  Access  to  Guilty  Party  Befused.  —  In  some 
cases  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, denied  an  adulteress  all  access  to  her 
children.  Clout  v.  Clout,  2  Sw.  &  Tr.  391; 
Seddon  v.  Seddon,  2  Sw.  &  Tr.  640. 

Volume  IX. 


Custody  and  Support  of  Children. 


DIVORCE. 


Support  of  Children. 


access  to  the  children  unless  there  is  an  express  provision  to  the  contrary,*  but 
the  right  of  access  should  be  provided  for  in  the  decree  to  avoid  a  subsequent 
application  for  modification.* 

Eemoval  from  State.  —  Where  access  is  permitted  the  order  may  also  prohibit 
the  removal  of  the  children  from  the  state, ^  as  this  would  deprive  the  other 
party  of  his  rights.  But  such  order  will  not  be  granted  if  the  good  of  the 
child  requires  a  residence  elsewhere.^ 

5.  Support  of  Children  —  Support  Where  Decree  Contains  No  Provision  as  to  Custody.  — 
The  liability  of  the  father  for  the  support  of  his  children  remains  the  same 
after  a  decree  of  divorce  which  is  silent  as  to  the  custody  and  support  of  the 
children.* 

Liability  to  Divorced  Wife  for  Children's  Support.  —  His  liability  is  the  same  to  the 
divorced  wife  as  to  any  other  person,  and  if  she  supports  the  children  after 
divorce  without  a  decree  giving  the  custody  to  her,  he  is  liable  for  their  main- 
tenance as  under  an  implied  contract.®  No  contract  will  be  implied,  however, 
where  the  husband  obtained  a  divorce  on  account  of  the  desertion  of  the  wife 
and  she  retained  the  children  under  a  decree  silent  as  to  the  custody  or  sup- 
port of  the  children.' 

When  Custodian  Must  Support.  —  Unless  the  decree  provide  otherwise,  the  party 
to  whom  the  custody  of  the  children  was  awarded  must  support  them,  and  the 
other  party  is  not  liable  to  the  custodian  for  such  support.** 


1.  Eight  to  Access  Although  No  Provision  in 
Decree.  —  In  Hurge  v.  Burge,  SS  III.  164,  it  was 
contended  that  it  was  error  to  decree  the  care, 
custody,  and  control  of  the  children  to  the 
plaintiff  without  providing  that  the  defendant 
might  visit  and  see  the  children.  The  court 
said!  "  We  do  not  see  that  this  is  error.  We 
understand  it  to  be  his  legal  right  to  visit  his 
children,  at  convenient  and  proper  times,  in 
a  decent  and  respectful  manner,  and  without 
using  improper  influences  to  dissatisfy  them 
with  their  mother,  or  to  influence  them  to  go 
wilh  him." 

2.  See  Burge  v.  Burge,  88  111.  164. 

3.  Prohibiting  Bemoval  from  State.  — Miner  v. 
Miner,  II  111.  43;  Hewitt  v.  Long,  76  111.  399; 
Campbell  v.  Campbell,  37  Wis.  206. 

The  custody  is  usually  denied  to  a  party 
about  to  leave  the  state.  Adams  v.  Adams,  i 
Duv.  (Ky.)  167;  In  re  Bullen,  28  Kan.  781. 

4.  Stetson  v.  Stetson,  80  Me.  483. 
In  Luck  V.  Luck,  92  Cal.  653,  the  husband 

was  awarded  the  custody  although  he  intended 
to  remove  the  children  to  another  county. 

5.  Father  Continues  Liable  for  Support.  —  Mad- 
dox  V.  I'atterson,  S<j  Ga.  719;  Gilley  v.  Gilley, 
79  Me.  292,  I  Am.  St.  Rep.  307. 

The  liability  of  the  father  is,  in  some  cases, 
based  on  the  ground  that  the  divorce  does  not 
terminate  his  obligation.  Holt  v.  Holt,  42 
Ark.  495;  Courtrighi  v.  Courtright,  40  Mich. 
633;  Lusk  V.  Lusk,  28  Mo.  91;  Chester  v. 
Chester,  17  Mo.  App.  657;  Buckminsier  v. 
Buckminstcr,  38  Vt.  248,  88  Am.  Dec.  652. 

6.  Husband's  Liability  to  Divorced  Wife  for 
Child's  Support. —  Maddo.x  v.  I'atterson.  80  Ga. 
719;  (iilley  V.  Gilley.  79  Me.  292,  i  Am.  St. 
Rep.  307. 

But  in  State  v.  Phillips,  (Del.  1897)  39  Atl. 
Rep.  453,  a  husband  and  wife  had  been  di- 
vorced by  act  of  the  legislature,  making  no 
provision  as  to  custody  of  their  child,  a  boy  no 
longer  of  tender  years.  Either  parent  was  a 
suitable  custodian.    The  mother  retained  the 


custody  and  refused  to  surrender  him  to  the 
father,  who  tendered  himself  as  ready  to 
assume  his  support  if  allowed  his  custody.  It 
was  held  that  the  wife,  under  these  circum- 
stances, could  not  recover  from  the  father  for 
the  child's  maintenance.  "  There  seems  to  be 
no  just  reason,"  said  the  court,  "'  why  he 
should  support  the  child,  whose  custody,  so- 
ciety, and  services  are  enjoyed  by  the  mother." 

Child  Remaining  with  Mother  After  Period  of 
Custody  Has  Expired.  —  In  a  decree  of  divorce 
granted  to  a  wife  on  account  of  the  cruelty  of 
the  husband,  the  custody  of  the  youngest  child 
was  awarded  to  the  mother  until  he  should 
reach  the  age  of  ten.  After  reaching  this  age, 
the  child  continued  to  live  with  his  mother  and 
be  supported  by  her  for  a  period  of  more  than 
five  years.  It  was  held  that,  upon  the  death 
of  the  father,  the  mother  could  maintain  an 
action  against  his  estate  for  the  maintenance 
of  the  child.  In  re  Zillev's  Estate,  (Wis.  1898) 
74  N.  W.  Rep.  126.  In  tliis  case  the  court  con- 
sidered that  the  father's  permitting  the  child  to 
remain  with  the  mother,  when  the  mother  was 
no  longer  entitled  to  his  custody,  amounted  to 
an  assent  that  he  should  so  remain,  and  im- 
plied a  promise  to  compensate  the  mother  for 
his  support. 

7.  Wife  Retaining  Custody  After  Divorce  for 
Her  Fault. —  In  I-'itlcr  v.  I'itler,  33  I'a.  St.  50. 
the  husband  obtained  a  divorce  on  the  ground 
of  desertion,  and  subsequently  refused  to  sup- 
port the  child  unless  the  wife  allowed  him  the 
cuslody.  It  was  held  in  an  action  of  as- 
sumpsit that  he  was  not  liable,  the  court  say- 
ing: "  When  a  man  abandons  his  child  and 
casts  it  upon  the  public,  he  becomes  liable  for 
its  support.  But  it  is  entirely  impossible  to 
treat  a  child  as  thus  cast  on  the  public,  when 
the  fact  simply  is  that  the  mother  has  deserted 
the  father  and  carried  away  the  child  and 
continues  to  support  il." 

8.  Party  Awarded  Custody  Qenerally  Liable  for 
Support.  —  Cushman  t/.  Ilassler,  82  Iowa  295; 
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Support  of  Children. 


Where  Wife  Has  Asked  for  Custody  Only.  —  When  a  wife  has  appUed  for  the  custody 
of  the  cliild  and  obtained  it  without  asking  a  decree  for  its  maintenance,  she 
must  be  deemed  to  have  assumed  the  burden  of  its  support  and  reHnquished 
all  claim  upon  the  father.* 

Remedy  of  Wife  Awarded  Custody  Without  Maintenance.  —  If  the  decree  awards  the 
custody  to  the  wife  without  providing  for  the  support  of  the  children,  her 
remedy  is  to  apply  for  a  modification  of  the  decree  to  include  such  support.'^ 


Hrow  V.  Brightman,  136  Mass.  187;  Harris  v. 
Harris,  5  Kan.  46;  Hampton  v.  Allee,  56  Kan. 
461;  Chandler  v.  Dye,  37  Kan.  765;  Rich  z/. 
Rich,  88  Hun  (N.  Y.)  566;'  Burritt  v.  Burritt,  29 
Barb.  (N.  Y.)  124;  Fulton  v.  Fulton,  52  Ohio 
St.  22g. 

In  Finch  v.  Finch,  22  Conn.  412,  the  court 
states  that  possibly,  upon  a  proper  pleading, 
the  mother  might  have  recovered  some  por- 
tion of  the  expense.  See  also  Gibson  v.  Gib- 
son, (Wash.  1898)  51  Pac.  Rep.  1041,  where  it 
is  held  that  a  divorced  wife  may  maintain  an 
action  against  her  former  husband  for  the 
maintenance  of  a  minor  child  whose  custody 
has  been  awarded  to  her. 

Husband  Liable  After  Divorce  for  His  Fault.  • — 
After  a  divorce  for  the  fault  of  the  husband 
the  wife  was  allowed  alimony  and  the  custody 
of  a  child,  but  the  decree  made  no  provision 
for  the  child's  support.  After  supporting  the 
child  for  several  years  the  divorced  wife 
brought  an  action  against  her  former  husband 
for  such  support,  and  it  was  held  that  she 
could  recover.  The  court  said :  "There  is  evi- 
dently no  satisfactory  reason  for  changing  the 
rule  of  liability  when,  through  ill  treatment  or 
other  breach  of  marital  obligation,  the  hus- 
band renders  it  necessary  for  a  court  of  justice 
to  divorce  the  wife  and  commit  to  her  the  cus- 
tody of  her  minor  children.  If,  under  such 
circumstances,  upon  the  allowance  of  alimony 
with  custody  of  children,  the  court  omits  to 
make  an  order  for  the  children's  maintenance, 
the  father's  natural  obligation  to  support  them 
is  of  none  the  less  force."  The  duty  of  support 
is  not  "  evaded  by  the  husband's  so  conducting 
himself  as  to  render  it  necessary  to  dissolve 
the  bonds  of  matrimony  and  give  to  the 
mother  the  care  and  custody  of  the  infant 
offspring.  It  is  not  the  policy  of  the  law  to 
deprive  children  of  their  rights  on  account  of 
the  dissensions  of  their  parents,  to  which  they 
are  not  parties,  or  to  enable  the  father  to  con- 
vert his  own  misconduct  into  a  shield  of 
parental  liability."  Pretzinger  v.  Pretzinger, 
45  Ohio  St.  452,  4  Am.  St.  Rep.  542.  But  in 
Brown  v.  Smith,  19  R.  I.  319,  this  case  is  said 
to  be  against  the  weight  of  American  authori- 
ties. 

Wife  Divorced  for  Her  Fault  Cannot  Recover.  — 

Where  a  divorce  is  granted  for  the  fault  of  the 
wife,  and  she  voluntarily  assumes  the  custody 
and  support  of  the  children,  she  cannot  recover 
from  the  husband.  "  If  under  these  circum- 
stances," said  the  court,  "  where  her  own  mis- 
conduct has  destroyed  the  family  relation  and 
deprived  the  father  of  the  custody  and  society 
of  his  children,  she  has  in  fact  maintained  her 
children,  she  has  no  claim,  legal  or  moral,  to 
demand  reimbursement  from  the  father." 
Fulton  V.  Fulton,  52  Ohio  St.  229. 

1.  Wife  Asking  for  Children's  Custody  Only, 
Liable  for  Their  Support.  —  Finch  v.  Finch,  22 


Conn.  412;  Husband  v.  Husband,  67  Ind.  583, 
33  Am.  Rep.  107;  Ramsey  z/.  Ramsey,  121  Ind. 
215;  Cushman  v.  Hassler,  82  Iowa  295;  Har- 
ris V.  Harris,  5  Kan.  46;  Chandler  v.  Dye,  37 
Kan.  765;  Brow  v.  Brightman,  136  Mass.  187; 
Hancock  v.  Merrick,  10  Cush.  (Mass.)  41; 
Johnson  v.  Ousted,  74  Mich.  437:  Burritt  z/. 
Burritt,  29  Barb.  (N.  Y.)  124;  Rich  v.  Rich,  88 
Hun  (N.  Y.)  566;  Fulton  v.  Fulton,  52  Ohio  St. 
229. 

Liability  of  Husband  Where  Wife  Is  Allowed 
Alimony  and  Custody.  —  In  Burritt  v.  Burritt,  29 
Barb.  (N.  Y.)  124,  it  appeared  that  the  wife  ob- 
tained a  decree  of  divorce  from  the  defendant, 
the  custody  of  a  child,  and  alimony,  pay- 
able annually,  but  the  petition  did  not  seek 
the  maintenance  of  the  child,  and  the  decree 
contained  no  provision  as  to  the  support  of 
the  child.  In  an  action  by  the  wife  against 
the  husband  for  the  support  and  mainte- 
nance of  the  child,  the  court  held  that  the 
husband  was  not  liable  for  support  under 
such  circumstances,  and  arrived  at  the  fol- 
lowing conclusions:  "  i.  That  as  a  general 
rule  the  obligation  to  support  the  child  rests 
primarily  upon  the  father,  but  that  even  this 
is  governed  more  or  less  by  the  peculiar  cir- 
cumstances of  each  case.  2.  That  in  the  case 
of  a  separation  or  divorce,  while  the  obligation 
continues  to  rest,  as  a  general  rule  and  inde- 
pendent of  special  circumstances,  upon  the 
husband,  it  is  materially  affected  by  the  facts 
of  each  particular  case,  and  it  may  be,  and 
usually  is,  and  properly  should  be,  regulated 
by  the  terms  of  the  decree,  if  there  be  a  judi- 
cial separation  or  divorce.  3.  That  the  award 
of  the  care  and  custody  of  the  child  to  the 
mother  must  be  presumed  to  carry  with  it  the 
obligation  to  support,  in  the  absence  of  evi- 
dence to  the  contrary;  or,  at  least,  to  relieve 
the  father  from  the  obligation  to  furnish  such 
support  upon  the  call  of  the  mother.  4.  At  all 
events,  that  he  is  not  so  liable  without  a  previ- 
ous demand  and  refusal,  or  an  abandonment 
of  the  child,  which  must  be  regarded  as  equiv- 
alent to  a  demand  and  refusal.  5.  That  mere 
omission  to  support,  on  the  part  of  the  father, 
or  the  mother's  support  of  the  child,  in  the  ab- 
sence and  during  the  nonresidence  of  the 
father,  is  not  such  a  refusal  to  support  as 
obliges  the  father  to  respond  for  the  expenses 
incurred  by  the  mother.  6.  That  to  make  the 
father  thus  liable  in  a  case  where  a  divorce  has 
been  decreed  and  the  care  and  custody  of  the 
child  are  awarded  to  the  mother  and  alimony 
to  the  wife,  there  must  be  special  circum- 
stances averred  in  the  complaint  or  appearing 
in  the  evidence,  from  which  the  obligation 
must  arise,  or  may  be  reasonably  incurred." 
See  Brown  v.  Smith,  19  R.  I.  319,  where  this 
case  is  approved 

2.  Modification  of  Decree.  —  McNees   v.  Mc- 
Nees,  97  Ky.  152;  Harvey  v.  Lane,  66  Me.  536. 
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She  cannot  maintain  an  action  against  her  former  husband  to  recover  such 
expenses  incurred  after  the  decree.' 

Maintenance  Presumed  to  Have  Been  Litigated.  —  It  is  presumed  that  the  question 
of  support  was  litigated  in  the  divorce  suit  and  decided  adversely  to  the 
custodian.* 

Father's  Eight  of  Custody  and  Duty  to  Support  Eeciprocal.  —  The  right  of  the  father  to 
the  custody  of  his  children  is  reciprocal  to  his  duty  to  support  them.^  Where 
he  is  deprived  of  their  services  he  is  no  longer  liable  for  their  support.** 

DIVORCED.  (See  also  the  title  DIVORCE,  ante,  p.  723.) — "  Divorced  "  imports 
a  dissolution,  in  the  largest  sense,  of  the  marriage  relation  between  the  parties.' 
DO.  —  See  note  6. 


The  general  doctrine  of  the  courts  in  the 
United  States  is,  that  the  jurisdiction  over  the 
custody  and  support  of  children  in  divorce 
cases  is  a  continuing  one,  and  the  court  may 
modify  or  change  the  order  for  custody,  con- 
trol, or  maintenance  originally  made,  whenever 
circumstances  render  such  change  proper. 
Holt  7'.  Holt,  42  Arl{.  495;  Wilson  v.  Wilson, 
45  Cal.  399;  Parkhurst  v.  Parkhurst,  ii8  Cal. 
18;  McKay  v.  Superior  Court,  (Cal.  1898)  52 
Pac.  Rep.  147;  Chase  v.  Chase,  70  111.  App. 
572;  Stonehill  v.  Stonehill,  (Ind.  1896)  45  N.  E. 
Rep.  600:  Kendall  v.  Kendall,  (Mo.  App.  1897) 
48  Pac.  Rep.  940;  Pretzinger  v.  Pretzinger,  45 
Ohio  St.  452;  Murphy  v.  Moyle,(Utah  1898)  53 
Pac.  Rep.  loio.  See  also  Encvc.  of  Pl.  and 
Pr.,  title  Divorce,  vol.  7,  p.  132. 

1.  Where  a  wife  brought  an  action  for  ex- 
penses incurred  in  the  maintenance  of  a  child 
after  a  decree  of  divorce  in  which  she  was 
awarded  the  custody  of  the  child  without  a 
provision  for  its  maintenance,  the  court  said: 
"  When  a  divorce  is  granted  to  a  wife,  and  as 
a  consequence  of  it  she  has  committed  to  her 
the  care  and  custody  of  her  minor  child,  it  fol- 
lows that  the  father  becomes  entirely  absolved 
from  the  common-law  obligation  which  previ- 
ously rested  upon  him  to  support  such  child, 
and  that  the  only  obligation  of  the  kind  after- 
wards resting  upon  him  consists  in  such  terms 
and  conditions  in  respect  to  alimony  and  al- 
lowances as  the  court  may  impose  on  him  in 
the  decree  of  divorce  or  in  some  subsequent 
decree  in  the  same  proceeding."  Hall  v. 
Green,  87  Me.  122,  47  Am.  St.  Rep.  311. 

2.  Maintenance  Presumed  to  Have  Been  Consid- 
ered.—  Husband  v.  Husband,  67  Ind.  583,33 
Am.  Rep.  107;  Brown  v.  Smith,  19  R.  I.  319. 

In  a  late  case,  in  which  the  custody  of  the 
child  was  awarded  to  the  mother,  without  any 
provision  by  the  court  for  support  of  the  child, 
the  court  said:  "  The  law  presumes  that  every 
question  involved  in  the  action  in  which  the 
judgment  was  rendered  —  and  tiie  right  of  the 
plaintiff  to  an  allowance  for  the  maintenance 
of  the  child  was  one  of  those  questions —  was 
passed  on  by  the  court,  and  that  the  claim  for 
su»h  maintenance  was  decided  adversely  to 
the  plaintiff."  Rich  v.  Rich,  88  Hun  (N.  Y.) 
566. 

3.  Finch  v.  Finch,  22  Conn.  411;  Husband 
V.  Husband,  67  Ind.  583,  33  Am.  Rep.  107. 

The  principle  of  these  cases  is  denied,  and 
the  last  case  is  disapproved,  in  Gibson  7/. 
Gibson,  (Wash.  1898)  51  Pac.  Rep.  1041,  where 
it  is  held  lhai  a  ilivorccd  wife  may  bring  an 
action   against    her  former  husband   for  the 


maintenance  of  a  minor  child  whose  custody 
has  b'een  awarded  to  her  by  a  decree  of  di- 
vorce which  made  no  provision  for  the  main- 
tenance. The  court  said:  "  It  violates  our 
sense  of  justice  to  allow  a  father  to  plead  his 
own  wrong  as  an  excuse  for  relieving  himself 
from  an  obligation.  Presumably,  the  custody 
of  the  child  is  taken  from  him  because  he  is 
not  worthy  of  its  care  and  custody;  and  this 
doctrine  in  effect  releases  from  an  obligation 
the  unworthy  parent,  and  imposes  an  addi- 
tional burden  upon  the  worthy  one." 

4.  Father  Deprived  of  Child's  Services  Not 
Liable  for  Support.  —  State  v.  Phillips,  (Del. 
1897)  39  All.  Rep.  453;  Hancock  v.  Merrick, 
10  Cush.  (Mass.)  41;  Johnson  v.  Ousted,  74 
Mich.  437;  Fulton  v.  Fulton,  52  Ohio  St.  229. 

"  The  right  of  the  father  to  the  services  and 
earnings  of  his  minor  children  is  foundeil  upon 
the  obligation  which  the  law  imposes  upon  him 
to  nurture,  support  and  educate  them,  and  it 
continues  until  their  maturity,  if  they  remain 
with  him,  when  the  law  determines  that  they 
are  capable  of  providing  for  themselves.  But 
when  the  father  is  deprived  of  their  custody 
and  services  by  a  decree  which  commits  them 
to  the  custody  of  the  mother,  the  duty  to  sup- 
port them  no  longer  exists,  except  as  the  court 
may  direct,  in  pursuance  of  statutory  author- 
ity." Brown  7/.  Smith,  19  R.  I.  319. 
6.  Miller  v.  Miller,  33  Cal.  355. 
6.  Abide,  Do,  and  Perform  the  Judgment.  (See 
also  the  title  H.\ii,  (in  Civii,  Casks),  vol.  3,  p. 
593.) —  In  Hewiiis  v.  Currier,  62  Me.  236,  it 
was  held  that  a  bail  bond  was  not  inefficacious 
as  a  statute  bond,  in  which  the  condition  was 
that  the  debtor  should  "  abide,  do,  and  perform 
the  judgment,"  as  those  words  meant  no  more 
than  that  he  should  abide  the  judgment.  The 
court  said:  "The  counsel  for  plaintiff  argues 
that  to  '  do  and  perform  '  means  to  pay.  It  is 
unreasonable  to  sujjpose  that  the  defendants 
were  aware  of  their  making  such  a  covenant 
as  that.  The  words  mean  rather  '  to  submit 
to,'  '  to  stand  to,'  or  '  to  abide.'  They  are  evi- 
dently an  useless  iteration,  and  at  most  per- 
haps an  inaccuracy  of  language,  employed  to 
add  force  and  expression  to  the  idea  conveyed 
by  the  words  '  to  abide.'  " 

Do  and  Suffer.  —  Where  do  and  "  suffer  "  are 
used  together,  they  are  antithetical,  do  being 
active  and  "suffer"  passive.  ///  Moore's 
Estate,  T7  L.  R.  Ir.  549. 

Omission  ^ — Lease.    (See  also  the  titles  Land- 
lord AND  Tknani';   Li;ask.) — In  a  proviso 
in  a  lease  giving  power  of  re-entry  "  if  the 
lessee  shall  do,  or  cause  to  be  done,  any  act, 
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Sefinition. 


DOCKAGE.  (See  also  the  title  Wharves  and  Wharfingers.)  —  Dockage 
I  charge  made  for  the  use  of  docks;  dock  rent.' 


matter  or  thing"  contrary  to  the  covenants 
and  agreements  contained  therein,  the  words 
"  tlo  or  cause  to  be  done  "  import  an  act,  and 
do  not  include  an  omission  to  do  an  act  incum- 
bent upon  the  lessee.  Doe  v.  Stevens,  3  B.  & 
.■\d.  299,  23  E.  C.  L.  75.  Hut  an  act  of  omis- 
sion was  held  to  be  included  in  the  expression 
"  anything  done,"  in  Jolliffe  v.  Wallasey  Local 
Board,  L.  R.  9  C.  P.  62. 

In  a  covenant  in  a  lease  not  to  assign,  trans- 
fer, set  over,  or  otherwise  do  or  put  away  the 
lease  or  premises,  the  words  "  otherwise  do  or 
put  away  "  signify  any  other  mode  of  getting 
rid  of  the  premises  entirely,  than  •  those 
enumerated.    Crusoe  v.  Bugby,  2  W.  Bl.  766. 

Not  Already  Done.  —  In  an  ordinance  under 
which  an  assessment  was  laid  for  regulating 
and  grading  a  street,  and  for  setting  curb- 
stones, and  flagging  sidewalks  "  where  not 
already  rfone,"  the  words  "  not  already  done  " 
applied  to  that  portion  of  the  street  in  which  it 
was  not  necessary  to  regulate,  grade,  etc.; 
they  "  exclude  its  application  to  parts  of  the  line 
where  the  work  contemplated  had  been  done, 
and  continued  to  be  in  such  state  that  further 
attention  was  unnecessary."  /n  re  Bur- 
meister,  6  N.  Y.  W'kly  Dig.  197. 

Duly  Done.  —  A  board  of  health  intending  to 
assess  a  rate  under  a  statute  providing  for  their 
making  rates,  gave  notice  of  their  intention; 
but  before  the  notice  had  expired  the  act 
was  repealed  by  another  act,  which,  however, 
saved  anything  duly  done,"  and  provided 
for  rating  in  a  similar  manner.  The  board,  in 
ignorance  of  the  repeal,  proceeded  to  make  a 
rate.  It  was  held  to  be  a  thing  duly  done. 
Reg.  V.  Justices,  I  Q.  B.  Div.  220. 

Doing  Business.  —  See  Doing  Business,  post. 

1.  In  sustaining  a  claim  for  dockage  in  a 
libel  brought  by  the  proprietor  of  a  dry-dock 
in  the  vicinity  of  Detroit,  to  recover  payment 
of  a  bill  for  docking  and  repairing  a  steamer, 
the  court,  by  Wilkins,  J.,  said:  "The  first 
item  is  for  docfcaf/e,  which,  being  the  pecuniary 
compensation  for  the  use  of  a  dock  while  a  ves- 
sel is  undergoing  repairs,  is  subject  solely  to 
the  will  of  the  proprietor.  It  is  in  the  nature 
of  rent;  and  the  owner  of  a  dry-dock  has  a 
right  to  demand  from  those  who  seek  its  use 
whatever  he  considers  a  fair  compensation,  un- 
controlled by  the  custom  of  other  docks  in 
other  places.  House  rent  in  Buffalo  or  Cleve- 
land is  not  to  govern  landlords  in  Detroit, 
although  where  there  is  no  special  agreement 
touching  the  subject  the  usual  rent  of  similar 
buildings  in  the  same  locality  would  enlighten 
the  judgment  of  a  court  as  to  what  such  prop- 
erty was  worth."  Ives  v.  Steamboat  Buckeye 
State,  Newb.  Adm.  69. 

Dockage  and  Wharfage.  —  In  The  Brooklyn, 
46  Fed.  Rep.  133,  it  is  said:  "The  terms 
dockage  and  '  wharfage  '  are  synonymous. 
They  are  used  interchangeably,  as  the  last 
cited  statute  shows.  Wharfage  or  dockage  is 
a  charge  for  the  use  of  a  wharf  or  dock.  It 
may  accrue  from  the  use  of  the  dock  in  moor- 
ing for  the  purposes  of  protection  and  safety 
only.    The  Geo.  E.  Berry,  25  Fed.  Rep.  780." 

But  in  People  v.  Roberts,  92  Cal.  664,  it  is 


said:  "Throughout  the  section,  the  word 
'  wharfage  '  is  used  to  designate  the  charge 
against  merchandise  for  the  use  of  the  wharf, 
while  the  word  '  dockage  '  is  used  to  designate 
the  charge  against  vessels  for  the  privilege  of 
mooring  to  the  wharves  or  in  the  slips.  By 
the  Act  of  1880,  domestic  shipments  were  only 
exempted  from  wharfage,  the  authority  to  col- 
lect dockage  being  left  intact." 

Commerce.  (See  also  the  titles  Interstate 
Commerce;  Revenue  Laws;  Taxation;  and 
see  Tonnage.)  —  While  a  state,  or  any  of  the 
municipal  corporations  thereof,  cannot,  under 
the  constitutional  prohibition  against  tonnage 
duties  (Const.  U.  S.,  art.  i,  §  2),  levy  a  tax  in 
the  nature  of  a  tonnage  duty  upon  vessels  or 
commerce,  it  has  been  held  that  a  city,  under 
legislative  authority,  can  lawfully  charge 
reasonable  compensation  for  the  use  of  expen- 
sive and  artificial  conveniences,  such  as 
wharves  or  docks,  which  a  vessel  may  use  at 
its  option ;  there  being  ample  space  elsewhere 
for  it  to  land  within  the  harbor,  where  no  arti- 
ficial or  expensive  improvements  have  been 
made.  North  Western  Union  Packet  Co.  v. 
St.  Louis,  4  Dill.  (U.  S.)  10. 

This  has  been  confirmed  by  the  Supreme 
Court  of  the  United  States,  in  which  it  has 
been  held  that  a  municipal  corporation,  having 
by  its  charter  an  exclusive  right  to  make 
wharves  on  the  banks  of  a  navigable  river 
upon  which  it  is  situated,  and  to  collect  wharf- 
age and  regulate  wharfage  rates,  can  charge 
and  collect  from  the  owner  of  steamboats 
which  moor  and  land  at  a  wharf  constructed 
by  it  wharfage  proportioned  to  their  tonnage; 
the  court.  Strong,  J.,  saying:  "  The  prohi- 
bition to  the  state  against  the  imposition  of  a 
duty  of  tonnage  was  designed  to  guard  against 
local  hindrances  to  trade  and  carriage  by  ves- 
sels, not  to  relieve  them  from  liability  to 
claims  for  assistance  rendered  and  facilities 
furnished  for  trade  and  commerce.  It  is  a  tax 
or  duty  that  is  prohibited;  something  imposed 
by  virtue  of  sovereignty,  not  claimed  in  right 
of  proprietorship.  Wharfage  is  of  the  latter 
character.  Providing  a  wharf  to  which  ves- 
sels may  make  fast,  or  at  which  they  may  con- 
veniently load  or  unload,  is  rendering  them  a 
service.  The  character  of  the  service  is  the 
same  whether  the  wharf  is  built  and  offered 
for  use  by  a  state,  a  municipal  corporation,  or 
a  private  individual:  and  when  compensation 
is  demanded  for  the  use  of  the  wharf,  the  de- 
mand is  an  assertion,  not  of  sovereignty,  but 
of  a  right  of  property.  A  passing  vessel  may 
use  the  wharf  or  not  at  its  election,  and  thus 
may  incur  liability  for  wharfage  or  not,  at  the 
choice  of  the  master  or  owner.  No  one  would 
claim  that  a  demand  of  compensation  for-the 
use  of  a  dry-dock  for  repairing  a  vessel,  or  a 
demand  for  towage  in  a  harbor,  would  be  a 
demand  of  a  tonnage  tax,  no  matter  whether 
the  dock  was  the  property  of  a  private  indi- 
vidual or  of  a  state,  and  no  matter  whether 
proportioned  or  not  to  the  size  or  tonnage  of 
the  vessel."  Keokuk  Northern  Line  Packet 
Co.  V.  Keokuk,  95  U.  S.  80.  See  Muscatine  v. 
Keokuk  Northern  Line  Packet  Co.,  45  Iowa  185. 
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DOCKET.  (See  also  the  titles  JUDGMENTS  AND  DECREES;  JUSTICES  OF 
THE  Peace;  Records.)  —  A  summary  or  digest;  a  register.  This  word  is 
usually  applied  to  the  book  or  paper  in  which  is  entered  a  brief  abstract  of  all 
proceedings  in  court.  The  various  proceedings  are  entered  in  different  books, 
and  thus  we  speak  of  the  trial  docket,  the  judgment  docket,  mechanics'-lien 
docket,  etc.*  A  sheriff's  docket  is  not  a  record.-  "  To  strike  a  docket  "  is  a 
term  used  in  the  EngHsh  bankruptcy  law,  and  is  said  of  a  creditor  who  enters 
into  a  bond  engaging  to  prove  that  the  debtor  is  a  bankrupt,  whereupon  a  fiat 
of  bankruptcy  is  issued  against  the  debtor.* 

DOCK.  (See  also  the  title  WHARVES  AND  Wharfingers.)  —  A  space 
between  wharves.* 


1.  Docket.  —  Johnson  v.  Schloesser,  146  Ind. 
516,  citino  5  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.),  p.  849. 

The  Revised  Statutes  of  New  York  (vol.  2, 
3d  ed.,  p.  151),  having  given  priority,  in  the 
payment  of  the  debts  of  decedents,  to  "  judg- 
ments docketed  and  decrees  enrolled,"  it  was 
held  that  a  judgment  against  the  deceased  in 
a  justice  s  court  was  within  the  statute,  though 
not  having  been  docketed  in  the  decedent's 
lifetime  it  had  no  priority  of  payment  over 
other  debts;  the  surrogate  saying :  "  Our  stat- 
ute, following  the  rule  of  the  common  law, 
*  *  *  gives  precedence  only  to  judgments 
docketed.  A  docket  is  a  brief  writing  or  state- 
ment of  a  judgment  made  from  the  record  or 
roll,  generally  kept  in  books  alphabetically 
arranged  with  the  clerk  of  the  court  or  the 
county  clerk.  A  transcript  of  a  justice's  judg- 
ment may  be  filed  with  the  county  clerk,  and 
the  judgment  docketed.  Under  these  pro- 
visions, I  do  not  suppose  that  to  entitle  a  judg- 
ment against  a  deceased  person  to  priority  it 
is  necessary  it  should  be  the  judgment  of  a 
court  of  record.  The  statute  gives  such 
preference  to  all  judgments,  provided  they  are 
^cketed.  but  they  must  be  docketed  in  the  life- 
time of  the  deceased,  in  order  to  entitle  them 
to  precedence  over  other  debts."  Stevenson 
V.  Weisser,  I  Bradf.  (N.  Y.)  343.  Compart,  on 
magistrates'  judgments,  Scott  v.  Ramsay,  r 
Binn.  (Fa.)  221. 

Abstract  and  Docket.  —  In  a  South  Carolina 
case,  the  circuit  judge  having  dismissed  a  rule 
upon  the  sheriff  to  show  cause  why  he  had  not 
paid  a  certain  sum,  alleged  to  be  in  his  hands, 
to  the  plaintiff,  based  on  the  transcript  of  a 
judgment  in  another  county,  because  he  held 
the  said  transcript  deficient,  the  Supreme  Court 
reversed  the  judgment;  Hatkell,  A.  J.,  saying: 
■■  As  stated  in  the  court  behjw,  '  the  validity 
of  the  transcript  [of  judgment]  was  the  ques- 
tion in  the  case,'  and  the  circuit  judge  decides 
that  '  the  transcript  '  is  so  defective  as  to 
create  no  lien.  The  decision  rests  upon  the 
legal  presumption  that  the  transcript  lodged 
cannot  be  a  copy  of  a  judgment,  for  it  does 
not  contain  the  requisites  of  a  judgment;  or 
upon  this,  that  if  the  transcript  be  correct,  the 
judgment  is  defective  and  constitutes  no  lien. 
There  is  attached  to  the  '  transcript  '  a  certifi- 
cate that  '  the  foregoing  is  a  correct  transcript 
from  the  docket  of  judgments  kept  in  my 
office.  [Seal.]  Jesse  Jones,  C.  C.  C.  P. '  And 
no  evidence  was  produced  to  show  that  the 
certificate  was  erroneous."  After  showing 
that  there  is  no  authority  to  go  behind  the 
transcript  and  certificate  to  question  the  sufh- 
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ciency  of  the  judgment  the  judge  continues: 
"  The  decision  seems  also  to  assume  that 
'  docket  of  judgments  '  means  '  abstract  of 
judgments.'  There  is  a  book  called  '  abstract 
of  judgments,'  and  if  the  clerk  meant  to  desig- 
nate that  book  he  should  have  used  the  proper 
title.  So  it  may  be  said,  on  the  other  hand, 
he  should  have  used  the  name  '  judgment- 
book.'  But  neither  in  law  nor  justice  should 
an  innocent  party  be  made  to  suffer  by  the 
carelessness  of  another  if  it  can  be  remedied. 
The  first  meaning  attached  to  the  word  docket 
is  a  formal  record  of  judicial  proceedings.- 
Bouvier's  Law  Diet.  As  a  secondary  mean- 
ing, the  same  authority  says:  '  Docket  is  also 
said  to  be  a  brief  writing,  on  a  small  piece  of 
paper  or  parchment,  containing  the  substance 
of  a  larger  writing.'  The  fiist  meaning  will 
effect  justice,  for  about  the  justice  of  the  case, 
the  law  being  equal,  there  can  be  no  question, 
while  the  latter  will  impose  hardship.  There 
being  no  evidence  to  the  contrary,  rfocfcet,  etc., 
may  then  be  taken  to  mean  '  the  formal 
record  '  of  the  judgments,  and  that  is  con- 
tained in  the  judgment-book."  Harrison  v. 
Southern  Porcelain  Mfg.  Co.,  10  S.  Car.  278, 
295. 

What  Constitutes  a  Docket.  —  In  Old  Dominion 
Granite  Co.  v.  Clarke,  28  Gratt.  (Va.)  617,  it  is 
said:  "  The  first  section  provides,  it  shall  be 
the  duty  of  the  clerk  of  the  county  court  to 
keep  in  well-bound  books  a  judgment  docket, 
in  which  shall  be  regularly  docketed,  all  such 
unsatisfied  final  judgments,  decrees,  etc.,  as 
any  person  interested  therein  shall  require  him 
to  docket.  In  such  book  there  shall  be  plainly 
set  down  in  separate  columns  the  date  of  such 
judgment  or  decree,  the  name,  description, 
and  residence  of  the  parties,  the  amount  of  the 
debt,  costs,  etc.,  appearing  in  each  case,  and 
the  amount  and  date  of  the  credits,  if  any. 
We  have  here  plainly  pointed  out  what  consti- 
tutes a  docket,  and  the  manner  and  form  in 
which  it  shall  be  made  out,  and  the  facts  it  is 
required  to  set  forth  for  the  information  of 
parties  concerned." 

Docket  and  Calendar.  (See  also  Calendar, 
vol.  I,  p.  106.) — •  That  the  terms  rforfcrt  and 
"  calendar  "  arc  not  necessarily  synonymous, 
see  Titley  v.  Kaehler,  9  111.  App.  539. 

2.  Thomas  v.  Wright,  9  S.  &  R.  (Pa.)  87. 
See  generally  the  title  Sukrifks. 

3.  I  Eden's  Bankr.  Law  51. 

4.  Dock.  —  "  The  property  of  the  city  being 
but  thirty  feet  wide,  and  lying  between  these 
two  wharves,  was  thus,  by  the  accidents  of  its 
form  and  position,  converted  into  a  dock  or 
receptacle  for  vessels,  without  any  act  of  the 

Volume  IX. 


Definitions. 


DOCK  WARRANT— DOCTOR. 


Definitions. 


DOCK  WARRANT.  (Sec  also  the  titles  Bills  OF  Lading,  vol.  4,  p.  507  ; 
\V.\Ri;iiOUSEM.\N.)  —  A  negotiable  instrument  in  use  in  England,  given  by 
the  dock  owners  to  the  owner  of  goods  imported  and  warehoused  in  the  docks, 
as  a  recognition  of  his  title  to  the  goods  upon  the  production  of  the  bills  of 
lading.* 

DOCTOR. — See  the  title  PHYSICIANS  AND  SURGEONS. 


owners  of  the  land.  A  rfocfc  is  defined  by  phil- 
ologists, according  to  the  American  use  of  the 
term,  lo  be  '  the  space  between  wharves.'  No 
tiock  or  slip  has  been  made  by  the  city  or 
people  of  Boston  on  their  land,  either  for  their 
own  use,  or  that  of  any  other  extraneous  or  in- 
definite public.  So  long  as  they  did  not  elect 
to  exercise  their  dominion  over  this  part  of  the 
shore,  the  public  right  of  navigation  continued. 
It  was  a  right  defeasible  at  the  will  of  the 
owner  of  the  subjacent  land.  It  was  a  natural 
right,  not  derived  from  any  grant,  real  or  pre- 
sumed, originating  with  the  owner  of  the  soil. 
Their  own  use  of  their  own  property  for  their 
own  benefit  cannot  be  called  a  dedication  of  it 
to  any  other  public  of  wider  extent.  Whether 
it  was  called  '  town  rfoc/c  '  or  '  public  dock,'  — 
which  were  used  as  synonymous  terms, — it 
would  furnish  no  ground  to  presume  that  they 
had  parted  with  their  right  to  govern  and  use 
it  in  the  manner  most  beneficial  to  the  people 
or  public  of  the  town  or  city."  Boston  v. 
Lecraw,  17  How.  (U.  S.)  426. 

In  State?'.  Babcock,  30  N.  J.  L.  30,  it  is  said: 
"If  by  dorks,  as  used  in  the  compact,  is 
meant,  as  I  suppose  according  to  the  American 
usage,  the  spaces  between  the  wharves,  the 
land  covered  by  the  water  withirj  such  docks 
is  also  within  the  jurisdiction  of  this  state." 

Dock  and  Wharf. —  In  Bingham  v.  D'oane,  g 
Ohio  167,  it  is  said :  "  A  wharf  is  the  extension 
of  the  road  into  the  river.  A  dock  is  a  place 
for  vessels,  either  excavated  from  the  land,  or 
surrounded  by  wharves." 

What  Included  by  the  Term.  —  A  statute 
authorized  the  regulation  of  docks,  wharves, 
or  whatever  may  be  necessary  in  and  about 
the  same.  In  construing  this  provision  the 
court  said:  "  By  the  terms  docks,  wharves, 
and  slips,  the  piers,  bulkheads,  and  waters 
surrounding  them  are  meant."  Hart  v. 
Albany,  9  Wend.  (N.  Y.)  591. 

And  that  dock  may  include  the  entire  wharf, 
see  Roberts  v.  Brooks,  78  Fed.  Rep.  415. 

High  Seas.  —  On  an  indictment  for  larceny 
on  the  "  high  seas,"  where  it  appeared  that 
the  supposed  larceny  was  committed  on  board 
the  American  ship  Augusta  while  she  lay  in  an 
inclosed  dock  in  the  port  of  Havre  in  France, 
into  which  d-oek  the  water  was  admitted  only 
at  the  will  of  the  owners,  by  direction  of  the 
court  a  verdict  was  rendered  for  the  defendant; 
Story,  J.,  saying:  "  Upon  this  evidence  the  in- 
dictment is  not  maintained.  The  place  where 
the  ship  lay  was  in  no  sense  the  '  high  seas.' 
The  admiralty  has  never  held  that  the  waters 
of  havens  where  the  tide  ebbs  and  flows  are 
properly  the  high  seas,  unless  those  waters  are 
without  low-water  mark.  The  common  law 
has  attempted  a  still  more  narrow  construction 
of  the  terms."  U.  S.  v.  Hamilton,  i  Mason 
(U.  S.)  152. 

Actual  Arrival  in  Dock,  —  Where  a  penalty 


was  imposed  (by  section  237  of  the  Merchant 
Shipping  Act,  1854.  17  &  18  Vict.,  c.  104)  on 
every  person  who,  without  the  permission  of 
the  master,  "  goes  on  board  any  ship  about  to 
arrive  at  the  place  of  her  destination,  before 
her  actual  arrival  in  dock  or  at  the  place  of  her  • 
discharge,"  it  was  held  that  a  ship  which,  at 
the  time  the  respondent  boarded  her.  had  just 
entered  a  basin  in  the  port  of  Bristol,  which 
basin  was  a  complete  dock,  forming  part  of, 
but  separated  by  gates  from,  the  rest  of  the 
doclcs,  had  actually  arrived  in  dock,  within  the 
meaning  of  the  section,  although  the  dock 
was  not  the  dock  in  which  she  ultimately  dis- 
charged.   Attwood  V.  Case,  i  Q.  B.  Div.  134. 

1.  Dock  Warrant. —  Bouvier's  Law  Diet.,  st/^f 
voire. 

Benjamin,  in  his  Treatise  on  Sales,  in  speak- 
ing of  this  subject,  says:  "  In  treating  of  the 
effect  of  indorsing  and  delivering  dock  tear- 
rants  and  warehouse  warrants  or  certificates, 
Blackburn,  J.,  remarks  (Blackburn  on  Sale,  p. 
297),  that  '  these  documents  are  generally 
written  contracts,  by  which  the  holder  of  the 
indorsed  document  is  rendered  the  person  to 
whom  the  holder  of  the  goods  is  to  deliver 
them,  and  in  so  far  they  greatly  resemble  bills 
of  lading;  but  they  differ  from  them  in  this 
respect,  that  when  goods  are  at  sea  the  pur- 
chaser who  takes  the  bill  of  lading  has  done 
all  that  is  possible  in  order  to  take  possession 
of  the  goods,  as  there  is  a  physical  obstacle  to 
his  seeking  out  the  master  of  the  ship,  and  re- 
quiring him  to  attorn  to  his  rights;  but  when 
the  goods  are  on  land  there  is  no  reason  why 
the  person  who  receives  a  delivery  order  or 
dock  varrant  should  not  at  once  lodge  it  with 
the  bailee,  and  so  take  actual  or  constructive 
possession  of  the  goods.  There  is,  therefore, 
a  very  sufficient  reason  why  the  custom  of 
merchants  should  make  the  transfer  of  the  bill 
of  lading  equivalent  to  an  actual  delivery  of 
possession,  and  yet  not  give  such  an  effect  to 
the  transfer  of  documents  of  title  to  goods  on 
shore.  Besides  this  substantial  difference  be- 
tween them,  there  is  the  more  technical  one, 
that  bills  of  lading  are  ancient  mercantile  docu- 
ments, which  may  be  subject  to  the  law  mer- 
chant, whilst  the  other  class  of  documents  are 
of  modern  invention,  and  no  custom  of  mer- 
chants relating  to  them  has  ever  been  estab- 
lished.' After  reviewing  the  authorities  then 
extant,  the  learned  author  concluded  by  say- 
ing: '  It  is  therefore  submitted  that  the  in- 
dorsement of  a  delivery  order  or  dock  u-arrant 
has  not  (independently  of  the  Factors'  Acts) 
any  effect  beyond  that  of  a  token  of  an 
authority  to  receive  possession.'  *  *  * 
But  this  anomaly  is  now  removed  by  the  4lh 
section  of  the  Factors'  Act,  1877."  Benjamin 
on  Sales  (Bennett  ed.,  1S88),  §  S15  ct  scq.  See 
also  Attenborough  v.  London,  etc.,  Dock  Co., 
3  C.  P.  Div.  373,  450. 
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Evidence,  928. 
{cc)  Where  Some  Entries  Incompetent,  Others 
Competent,  928. 
{c)  What  May  Be  Proved  by  Books  of  Account,  929. 
aa.  Generally,  929. 

bb.  Goods   Sold  —  Work  Done  —  Materials  Fur- 
nished, 930. 
cc.  Money  Loaned  and  Expended,  931. 
dd.  Delivery  to  Third  Person,  932. 
ee.  Collateral  Facts,  933. 
ff.  Special  Contract,  933. 

gg.  Books  of  Account  A  ffirmative  Evidence  Only,  933. 
{d)  Weight  as  Evidence,  934. 

Function  of  Court  and  Jury,  936. 

(2)  Partnership  Books,  936. 

{a)  Generally,  936. 

{b)  As  Between  the  Partners,  936. 

{c)  As  Against  the  Partners,  937. 

(3)  Of  Third  Persons,  937. 

{a)  In  General,  937. 
{b)  Entries  Against  Interest,  938. 
(<:)  Entries  Constituting  Part  of  the  Res  Gestce,  938. 
{d)  Eiitries  in  the  Course  of  Business,  938. 
{e)  Necessity  for  Death  of  Party  Making  Ejitry,  939. 

(4)  Book  Entries  Used  as  Memoranda,  939. 

(5)  Bank  Pass  Books,  940. 

VH  Documentary  Evidence  on  Appeal,  941. 

1.  Admissibility  of  Record  Evidence,  941. 

a.  To  Sustain  y^udgment,  941. 

b.  To  Secure  Reversal,  942. 

2.  Documeftts  Which  a  Party  Refused  to  Produce  at  the  Trial,  942. 

3.  Docutnejtts  Constituting  Foundation  for  Action  Not  Admissible  in  Their 

Own  Support,  942. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  follo7ving  titles  in  the  Encyclopaedia  of  Plead- 
ing AND  Practice:  DISCOVERY,  vol.  6,  p.  728-  EXHIBITS,  vol.  8, 
P-  736. 
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For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  i,  p.  483; 
ALTERATION   OF  INSTRUMENTS,   vol.    2,  p.   181;  ANCIENT 
DOCUMENTS,   vol.    2,    p.    322;    ATTESTATION,    vol.   3,   p.  273 
AUTHENTICATION,  vol.  3,  p.  516;  BOUNDARIES,  vol.  4,  p.  756 
DEEDS,  ante,  p.  87;  EVIDENCE;  EXEMPLIFICATION ;  FAMILY 
FOREIGN  LA  WS  ;  HEARS  A  Y  E  VIDENCE  ;  JUDICIAL  NO  TICE 
JUDGMENTS  ;  LETTERS;   LOST  PAP  ERS  ;  MEMORANDUM  ; 
MINUTES ;    MORTALITY  TABLES ;    NEWSPAPERS ;  PAROL 
EVIDENCE ;   PEDIGREE ;  PHOTOGRAPHS  AND  PICTURES ; 
PRODUCTION    OF    DOCUMENTS ;    RECEIPTS;  RECORDING 
ACTS;     RECORDS;     SECONDARY   EVIDENCE ;     STATUTES ; 
SURVEYS  ;  TELEGRAPHS  AND  TELEPHONES. 

I.  Scope  of  This  Title.  —  It  is  designed  in  this  article  to  present  a  general 
treatment  of  the  law  of  documentary  evidence,  together  with  a  detailed  dis- 
cussion of  such  particular  instances  of  this  kind  of  evidence  as  are  not  treated 
fully  elsewhere  in  this  work.  A  full  discussion  of  all  other  matters  related  to 
this  subject  will  be  found  under  the  appropriate  titles,  as  set  out  in  the  table 
of  cross-references  above. 

II.  Definitions  and  NATUEE. —  The  Term  "  Document  "  has  been  defined  as  mean- 
ing any  substance  having  any  matter  expressed  or  described  upon  it  by  marks 
capable  of  being  read,*  or,  more  comprehensively,  as  including  all  material- 
substances  on  which  the  thoughts  of  men  arc  represented  by  writing  or  any 
other  species  of  conventional  mark  or  symbol.* 

Documentary  Evidence  is  evidence  supplied  by  written  instruments,^  or  evidence 
derived  from  conventional  .symbols  such  as  letters  by  which  ideas  are  repre- 
sented on  material  substances.  * 

Documentary  Evidence  Is  Either  Primary  or  Secondary.  —  Primary  evidence  is  the 
document  itself  produced  in  court  for  inspection.  Secondary  evidence  varies 
according  to  the  nature  of  the  document.  In  the  case  of  private  documents, 
a  copy  of  the  document,  or  an  oral  account  of  its  contents,  is  secondary  evi- 
dence;  while  in  the  case  of  public  documents,  examined  or  certified  copies,  or 
exemplifications,  generally  must  or  may  be  produced  in  the  absence  of  the 
documents  themselves.* 

III.  General  Classification  of  Documents.  —  Documents  are  usually 
divided  into  two  general  classes,  namely,  public  and  private,®  to  which  may 
be  added  a  third,  documents  of  a  mixed  nature,  partly  public  and  partly 
private.'' 

1.  Steph.  Dig.  of  Ev.,  art.  I.  by  signs  intended  to  convey  ideas.    In  this 

2.  Best  on  Ev.,  §  215.  sense,  personal  evidence  need  not  be  oral,  but 
A  document  is  any  solid  substance  upon      may  be  written,  where  it  is  conveyed  by  affi- 

which  matter  has  been  expressed  or  described      davit  or  deposition. 

by  conventional  signs  with  the  intention  of  Sir  James  Stephen  defines  documentary  evi- 
recording  or  transmitting  that  matter.  Thus,  dence  as  documents  produced  for  the  inspec- 
a  piece  of  paper  on  which  words  are  written,  tion  of  the  court  or  judge,  the  word  "  judge  " 
lithographed,  printed,  or  stamped,  or  ex-  including  all  persons  authorized  to  take  evi- 
pressed  by  arbitrary  signs  or  ciphers,  is  a  dencc,  either  by  law  or  by  the  consent  of  the 
document,  and  so  is  a  tally,  or  piece  of  wood  parties.  Steph.  Dig.  of  Ev.,  §  i. 
with  notches  to  represent  figures  or  amounts.  5.  Steph.  I)ig.  of  Kv.,  .\iv.  See  the  title 
Sweet's  L;iw  Dictionary.  Skcondak v  F,\ii)KN(  1  . 

Photograph.  —  In  Fox  v.  Sleeman,  17  Ont.         6.  Documents    Classified.  —  2    Phil.    Ev.  i; 
Pr.  Rep.  492,  the  definitions  of  "  document"      Stark.  Kv.  255;  i  Grcenl.  Ev.,  ^4/0. 
by  Stephen,  Best,  and  others  were  quoted,  and         A  Public  Document  means  a  document  that  is 
it  was  held  that  a  photograph  was  a  docu-      made  for  the  purpose  of  the  public  making  use 
ment.  of  it,  especially  where  there  is  a  judicial  or 

8.  Century  Dictionary.  See  also  Atkins  r.  quasi-judicial  duly  to  inquire.  Its  very  object 
Bailauf,  I  Disney  (Ohio)  382.  must  be  that  the  public,  and  all  persons  con- 

4.  Sweet's  Law  Dictionary,  where  the  dis-      cerncd  in  il,  may  have  access  10  it.    Per  Lord 
tinction  is  made   between  documentary  evi-      Blackburn,  in  Sturla  v.  Freccia,  L.  R.  5  App. 
dence  and  personal  evidence,  that  is,  evidence     O23,  43  L.  T.  209. 
afforded  by  human  beings,  cither  by  words  or        7.  Stark.  Ev.  255. 
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Public  Documents,  again,  may  be  distinguished  as  either  judicial  or  not  judi- 
cial;  or,  with  reference  to  the  mode  and  means  of  proof,  as  of  record  or  not 
of  record.*  More  specifically,  public  writings  consist  of  the  acts  of  public 
functionaries,  in  the  executive,  legislative,  and  judicial  departments  of  govern- 
ment, including  under  this  general  head  the  transactions  which  official  per- 
sons are  required  to  enter  in  books  or  registers  in  the  course  of  their  public 
duties,  and  which  occur  within  the  circle  of  their  own  personal  knowledge  and 
observation.  To  the  same  head  may  be  referred  the  consideration  of  docu- 
mentary evidence  of  the  acts  of  state,  and  the  laws  and  judgments  of  courts 
of  foreign  governments.* 

Documents  Public  but  Not  Official.  —  In  addition  to  the  documents  just  enumer- 
ated as  public  documents,  all  of  which  derive  their  character  as  such  from  the 
fact  that  they  emanate  from  a  recognized  official  source,  there  may  be  also 
properly  included  under  this  head  an  important  class  of  documents  in  no 
sense  official,  but  which  owe  their  public  character  to  the  simple  fact  of  publi- 
cation, such  as  newspapers,  and  books  of  history,  science,  or  art. 

Documents  of  a  Mixed  Nature  consist,  in  the  United  States,  of  the  books  and 
records  of  private  corporations,  which  are  generally  public  with  respect  to  the 
members  of  the  corporation,  but  private  as  to  all  others.^ 

Private  Documents  comprise  all  documents  not  falling  under  the  classes  just 
enumerated.* 

IV.  Public  Documents — 1.  Admissibility  —  a.  Official  Public  Docu- 
ments—  (i)  In  General.  —  Documents  of  a  public  nature  and  of  public 
authority  are  generally  admissible  in  evidence,  although  their  authenticity  is 
not  confirmed  by  the  usual  tests  of  truth,  the  obligation  of  an  oath,  and  the 
power  of  cross-examination.  The  extraordinary  confidence  thus  reposed  in 
such  documents  is  founded  principally  upon  the  circumstance  that  they  have 
been  made  by  authorized  and  accredited  agents  appointed  for  the  purpose, 
but  partly  also  on  the  publicity  of  their  subject-matter ;  moreover,  it  would 
always  be  difficult,  and  often  impossible,  to  prove  facts  of  a  public  nature  by 
means  of  actual  witnesses  examined  upon  oath.* 

Requisites  to  Admissibility. — To  render  such  documents,  when  properly  authen- 
ticated, admissible  in  evidence,  their  contents  must  be  pertinent  to  the  issue. 
It  is  also  necessary  that  the  document  be  made  by  the  person  whose  duty  it 
was  to  make  it,  and  that  the  matter  it  contains  be  such  as  belongs  to  his 
province,  or  comes  within  his  official  cognizance  and  observation.  Documents 
having  these  requisites  are,  in  general,  admissible  to  prove,  either  prima  facie 
or  conclusively,  the  facts  they  recite.® 

(2)  State  Papers.  —  State  papers,  executive  documents,  such  as  proclama- 
tions, official  messages,  and  other  documents  of  a  public  nature  issued  by 
the  executive,  are  admissible  to  prove  the  facts  recited  therein.'    So,  also. 


1.  Stark.  Ev.  255;  i  Greenl.  Ev.,  §470. 

2.  I  Greenl.  Ev.,  §  470. 

3.  See  infra,  this  title,  Documents  of  a  Mixed 
.Valine. 

In  England  documents  of  a  mixed  nature  are 
court  rolls,  corporation  books,  and  possibly 
the  books  of  some  joint  stock  companies. 
These  are  public  with  respect  to  some  classes 
of  society,  but  private  as  to  others.  Stark.  Ev. 
452. 

4.  See  infra,  this  title.  Private  Documents. 

5.  Stark.  Ev.  273;  i  Greenl.  Ev.,  §  483. 

6.  I  Greenl.  Ev.,  §  491. 

7.  Executive  Documents  Admissible  in  Evidence. 

—  Rex  V.  Sutton,  4  M.  &  S.  532;  Talbot  v. 
Seeman,  i  Cranch  (U.  S.)  i;  Ross  v.  Cutshall, 
I  Binn.  (Pa.)  399.    See  also  R.  z'.  Franklin,  17 


How.  St.  Pr.  637;  Ik  re  Betts's  Patent,  9  Jur. 
N.  S.  137,  7  L.  T.  N.  S.  577,  II  W.  R.  221. 

The  Proclamation  of  the  Governor  of  a  state 
declaring  the  result  of  an  election  is  prima 
facie  evidence  of  the  facts  therein  stated. 
Lurton  v.  Gilliam,  2  111.  577,  33  Am.  Dec. 
430. 

If  the  Production  of  a  State  Paper  Would  Be 
Injurious  to  the  Public  Interest,  it  will  not  be 
permitted,  and  the  question  whether  this 
would  be  the  case  is  to  be  decided  by  the  head 
of  the  department  having  custody  of  the 
paper,  and  not  by  the  court.  Beatson  v. 
Skene,  5  H.  &  N.  838,  29  L.  J.  Exch.  430,  6 
Jur.  N.  S.  780,  2  L.  T.  378.  See  the  titles 
Privileged  Communications  ;  Production  of 
Documents. 
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state  papers  published  by  authority  of  Congress  are  admissible  for  the  same 
purpose.* 

A  Government  Gazette  is  admissible  in  evidence  to  prove  the  public  acts  of  the 
government,  or  matters  of  state,*  but  not  as  evidence  of  private  titles,  inter- 
ests, or  facts  of  a  private  nature.* 

(3)  Domestic  and  Foreign  Laws  —  Public  and  Private  Domestic  Statutes. —  Courts 
take  judicial  notice  of  the  public  laws  of  their  own  country,"*  but  private 
statutes,  resolutions,  or  orders  passed  by  the  legislature  must  be  proved.  At 
common  law,  this  proof  must  be  made  by  copies  proved  on  oath  to  have  been 
examined  with  the  original,  or  by  exemplified  copies.*  In  the  United  States, 
however,  it  has  been  held  that  private  acts  may  be  proved  by  printed  copies 


1.  A  Volume  of  State  Papers  published  under 
authority  of  an  act  of  Congress,  and  authenti- 
cated as  required  by  the  act,  is  admissible  in 
evidence.  Watkins  v.  Holman,  16  Pet.  (U.  S.) 
25;  Nixon  V.  Porter,  34  Miss.  697,  69  Am.  Dec. 
408. 

American  State  Papers.  —  The  books  known 
as  the  '  American  State  Papers,"  containing 
copies  of  legislative  and  executive  documents, 
reports,  etc.,  selected  and  edited  by  the  secre- 
tary of  the  Senate  and  clerk  of  the  House,  and 
published  by  order  of  Congress,  are  as  valid 
evidence  as  the  original  of  the  documents 
copied  therein.  Bryan  7/.  Forsyth,  19  How. 
(U.  S.)  334;  Gregg  v.  Forsyth,  24  How.  (U.  S.) 
179;  Doe  V.  Roe,  13  Fla.  602;  Dutillet  v. 
Blanchard,  14  La.  Ann.  97;  Clemens  v.  Meyer, 
44  La.  Ann.  390;  Nixon  v.  Porter,  34  Miss. 
697,  6g  Am.  Dec.  408. 

So  also  is  a  volume  of  public  documents 
printed  by  authority  of  the  Senate,  containing 
letters  to  and  from  various  officers  of  state, 
communicated  by  the  President  to  the  Senate. 
Whitor  V.  Albany  City  Ins.  Co.,  109  Mass.  24. 

Diplomatic  Correspondence  transmitted  by  the 
President  to  Congress,  and  printed  by  author- 
ity of  Congress,  is  admissible  to  prove  the  facts 
recited.  Radcliff  v.  United  Ins.  Co.,  7  Johns. 
<N.  Y.)  38;  Talbot  V.  Seeman,  I  Cranch  (U. 
S.)  I. 

Marine  Ordinances  of  Foreign  States,  promul- 
gated by  the  President,  by  order  of  Congress, 
may  be  read  in  evidence  without  further 
proof.    Talbot  v.  Seeman,  i  Cranch  (U.  S.)  i. 

The  Date  of  a  Declaration  of  War  may  be 
proved  by  the  declaraii(jn  from  the  ambassador 
of  the  foreign  court,  transmitted  by  him  to  the 
secretary  of  state.  Thelluson  v.  Cosling,  4 
Esp.  N.  P.  266. 

A  Copy  of  the  Articles  of  War  printed  by  the 
public  printer  is  admissil)lc.  Withcr's  Case,  5 
T.  K,  442,  note  a,  I  Last  P.  C.  360. 

Census  Reports  published  by  authority  of 
Congress  are  admi3sit)le  to  show  the  popula- 
tion of  a  town.  Fulham  v.  Howe,  60  Vt.  351. 
See  also  Lycett  v.  Wolff,  45  Mo.  App.  489. 

A  Printed  Report  of  a  Congressional  Subcommit- 
tee, not  autlieiiticatcd,  nor  purporting  to  Ije  a 
part  of  an  authenticated  journal,  and  not  being 
a  record  reriuired  to  be  kept,  is  not  admissible. 
Marks  t.  Orth,  121  Ind.  10. 

2.  Gazettes.  —  2  Phil.  Ev.  276;  Rex  v.  Holt, 
5  T.  R.  442,  2  Leach  C.  C.  598;  Picton's 
Case,  30  How.  St.  Tr.  492;  Atty.-Gen.  v. 
Theakstone,  8  Price  89;  The  Olivia,  i  Lush. 
497. 

That  the  gazette  is  evidence  in  bankruptcy 
cases,  sec  Reg.  v.  Levi,  Leigh.  &  C.  597,  10  Cox 
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C.  C.  110,  II  Jur.  N.  S.  450;  Reg.  v.  Harris.  4 
Cox  C.  C.  140;  Reg.  V.  Robinson,  L.  R.  i  C. 
C.  80,  16  L.  T.  605,  10  Cox  C.  C.  467;  Reg.  v. 
Lowe,  15  Cox  C.  C.  286,  48  L.  T.  768. 

A  State  Register,  being  made  by  law  the 
public  paper  in  which  the  official  acts  of  the 
governor  required  to  be  made  public  are  to  be 
published,  is  admissible  to  prove  the  existence 
of  facts  stated  in  a  proclamation  of  the  gov- 
ernor published  therein.  Lurton  v.  Gilliam, 
2  111.  577,  33  .^m.  Dec.  430. 

Army  Registers  published  by  the  adjutant  or 
inspector-general  of  the  army,  containing  the 
general  regulations  of  the  army,  which  are 
delivered  by  the  department  to  the  officers  of 
the  army,  are  not  admissible  to  prove  the  pay 
and  emoluments  of  officers,  these  being  fixed 
and  determined  by  acts  of  Congress.  The 
registers  are  compilations  issued  and  pub- 
lished to  the  army  by  the  direction  of  the 
secretary  of  war  in  the  exercise  of  his  official 
authority,  and  when  authenticated  by  him 
would  be  evidence  of  the  facts,  strictly  so, 
they  may  contain,  such  as  the  names  of 
officers,  date  of  commissions,  promotions, 
resignations,  rank,  or  the  department  to  which 
officers  belong,  but  not  of  their  pay  and  emolu- 
ments, nor  of  the  classification  of  officers  into 
a  general  staff  of  the  army,  this  being  a  matter 
dependent  upon  acts  of  Congress.  Wei  more 
V.  U.  S..  ID  Pet.  (U.  S.)  647. 

A  government  gazette  alone  is  not  evidence 
of  the  appointment  of  an  officer  to  a  commis- 
sion in  the  army.  His  commission  should  be 
produced,  but  if  not  produced  after  notice,  the 
gazette  may  be  admitted.  Kirwan  v.  Cock- 
burn,  5  Esp.  N.  P.  233.  See  also  Rex  v.  Gard- 
ner, 2  Campb.  513. 

Gazette  Must  Be  Printed  by  Authority.  —  Where 
a  gazette,  purporting  to  be  printed  by  the 
queen's  printers  or  by  her  authority,  is  made 
evidence  by  statute,  a  gazette  not  purporting 
to  be  so  printed  is  not  admissible.  Reg.  v. 
Wallace,  17  Ir.  C.  L.  R.  206,  14  W.  R.  4O2. 

A  Foreign  Gazette  purporting  to  contain 
copies  of  foreign  laws  is  not  evidence  that 
such  laws  exist.  Beach  v.  Workman,  20  N. 
H-  370- 

3.  Gazettes  Not  Evidence  of  Facts  of  Private 
Nature.  —  2  Phil.  Ev.  276;  Biuiulicd  v.  Del. 
Iloyo,  20  N,  J.  L.  328.  See  also  Greenwood  v. 
Woodham,  2  M.  &  Rob.  363. 

A  gazetteer  is  not  admissible  to  prove  the 
relative  distance  of  places.  Spalding  v. 
Hedges,  2  Pa.  St.  240. 

4.  See  the  titles  Jt'DiciAL  Notice;  Stati'tf.s. 
6.  Stark.  Ev.  (loth  ed.)  276:  1  Green).  Ev., 

§  4S0.    See  also  the  title  STATiri  ES. 
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published  by  authority,  and  this  is  now  expressly  declared  by  statute  in  Eng- 
land and  in  some  of  the  United  States.* 

Foreign  Laws.  —  Foreign  laws  (and  in  this  particular  the  several  states  of  the 
United  States  are  treated  as  foreign  to  each  other)  are  facts  which  must,  like 
other  facts,  be  proved  before  they  can  be  received  in  a  court  of  justice.  The 
proof  of  foreign  laws  is  fully  investigated  under  other  titles,*  and  it  is  suflficient 
here  to  state  that  generally,  in  the  state  courts,  the  statutes  of  sister  states,  or 
federal  statutes,  may  be  proved  by  copies  officially  printed.  The  same  is 
true  in  regard  to  the  proof  of  state  statutes  in  the  courts  of  the  United  States. 
Other  foreign  statutes  may  be  proved  by  properly  authenticated  printed 
copies. 

The  Unwritten  or  Common  Law  of  one  of  the  United  States  may  be  proved  in  the 
courts  of  the  other  states  by  the  books  containing  the  reports  of  cases  adjudged 
in  the  courts  of  that  state.* 

(4)  Legislative  Journals.  — The  journals  of  Congress  and  of  the  state  legis- 
latures are  evidence,  from  the  necessity  of  the  case  and  also  on  grounds  of 
public  convenience  and  from  the  public  character  of  the  facts  they  contain, 
to  prove  the  acts  and  proceedings  of  the  bodies  whose  records  they  are.* 
The  question  of  the  admissibility  of  legislative  journals  to  impeach  the 
validity  of  an  enrolled  bill  is  considered  elsewhere.* 

(5)  Judicial  Records.  — The  records  of  judicial  proceedings  are  admissible 
in  evidence  to  prove  the  fact,  time,  terms,  and  effect  of  a  judgment  rendered, 
or  to  prove  collateral  facts,  or,  where  the  parties  are  the  same,  to  establish  a 
controverted  fact  which  was  in  issue  and  settled  by  the  action,  a  record  of 
which  is  offered  in  evidence.® 

(6)  Official  Registers.  —  The  books  of  a  public  officer,  in  which  he  is  required 


1.  See  the  title  Statutes. 

2.  See  the  titles  Foreign  Laws;  Statutes. 

3.  See  the  title  Common  Law,  vol.  6,  p. 
289. 

4.  Legislative  Jotirnals  Admissible.  —  Watkins 
1).  Holman,  16  Pet.  (U.  S.)  25;  Spangler  v. 
Jaroby.  14  111.  297,  58  Am.  Dec.  571;  People  v. 
Starne,  35  111.  121;  Grob  v.  Cushman,  45  111. 
119;  Root  V.  King,  7  Cow.  (N.  Y.)  613;  People 
V.  Devlin,  33  N.  Y.  279,  88  Am.  Dec.  377; 
Albertson  v.  Robeson,  i  Dall.  (Pa.)  9;  Miles 
V.  Stevens,  3  Pa.  St.  21,  45  Am.  Dec.  621.  See 
also  the  title  Records. 

So  also  in  some  states  the  journals  of  the 
legislature  are  made  evidence  by  the  force  of 
the  constitution  or  statutes.  Koehler  v.  Hill, 
60  Iowa  552;  Opinion  of  Justices,  35  N.  H. 
579.    See  generally  the  title  Statutes. 

The  journal  of  the  United  States  House  of 
Representatives,  together  with  a  letter  of  the 
secretary  of  war,  and  a  report  of  a  topographi- 
cal engineer,  reported  to  the  house  in  pursu- 
ance of  a  resolution,  if  properly  authenticated, 
are  evidence  to  prove  the  non-existence  of  a 
harbor  at  a  certain  point,  and  that  it  was  prac- 
ticable, and  in  the  contemplation  of  the  gov- 
ernment, to  construct  a  harbor  there;  but  they 
are  not  evidence  to  prove  that  third  parties  had 
knowledge  of  the  facts  contained  in  them, 
merely  because  they  were  the  acts  of  author- 
ized and  accredited  agents  of  the  government, 
and  such  persons  are  not  bound  to  take  notice 
of  them.  Miles  v.  Stevens,  3  Pa.  St.  22,  45 
Am.  Dec.  621. 

The  New  York  senate  journals  printed  by 
the  state  printer,  and  laid  on  the  tables  of 
members,  are  admissible  in  evidence.  Root 
V.  King,  7  Cow.  (N.  Y.)  613. 


The  journals  of  the  two  houses  of  the  legis- 
lature are  memorials  of  their  proceedings,  but 
they  do  not  import  absolute  verity,  and  are  not 
conclusive  of  the  facts  stated  in  them.  Green 
V.  Weller,  32  Miss.  650. 

Journals  of  Parliament.  —  The  journals  of  the 
House  of  Lords  have  always  been  admitted  in 
evidence,  even  in  criminal  cases;  and  the 
journals  of  the  House  of  Commons  are  also  ad- 
missible. Stark.  Ev.  282;  Jones  v.  Randall,  I 
Cowp.  17;  R.  V.  Franklin,  5  T.  R.  445,  note  a, 
17  How.  St.  Tr.  637;  Rex  v.  Gordon,  2  Doug. 
593;  Franklin's  Case,  9  How.  St.  Tr.  259; 
Melville's  Case,  29  How.  St.  Tr.  549.  See  also 
Hastings  Peerage,  8  CI.  &  F.  144. 

But  the  journals  of  Parliament  are  not  evi- 
dence of  particular  facts  stated  in  the  resolu- 
tions, which  are  not  a  part  of  the  proceedings 
of  the  house.  Thus  on  the  trial  of  an  indict- 
ment for  perjury,  a  resolution  of  the  House  of 
Commons  of  the  existence  of  a  popish  plot  was 
rejected  as  evidence  of  the  fact.  Rex  v.  Gates, 
10  How.  St.  Tr.  1079. 

Copies  of  the  journals  of  either  House  of  Par- 
liament, purporting  to  be  printed  by  the  print- 
ers to  the  crown,  or  to  either  house,  are 
evidence  without  proof  that  they  were  so 
printed.  Stark.  Ev.  282;  Act  8  &  9  Vict.,  c. 
113,  §  3.  See  also  Chubb  v.  Salomons,  3  C.  & 
K.  75;  Rex  V.  Gordon,  2  Doug.  590. 

So,  also,  properly  certified  transcripts  of  the 
journals  of  a  state  legislature  are  admissible. 
Miller  v.  Goodwin,  70  111.  659. 

5.  See  the  titles  Statutes. 

6.  I  Whart.  Ev.,  §g  819-835;  I  Greenl.  Ev., 
gi^  522-527. 

For  a  Full  Treatment  of  this  subject,  see  the 
titles  Judgments;  Records. 
2  Volume  IX. 


PubUc  Documents.  DOCUMENTAR  Y  E  VIDENCE. 


Admissibility. 


by  statute  or  by  the  nature  of  his  office  to  record  his  ofificial  transactions,  are 
admissible  as  evidence  of  such  transactions.*  But  these  books  are  in  general 
evidence  only  of  such  facts  as  are  required  to  be  recorded  therein.* 

(7)  Official  Reports.  —  Where  a  person  is  required  by  law  to  make  a  report 
or  return  of  his  acts,  his  report  or  return  is  a  public  record  of  his  acts,  and  as 
such  admissible  as  evidence  thereof.* 

Eesult  of  Investigations.  —  So  also  where  a  person  is  appointed  under  authority 
of  law  to  investigate  matters  of  public  and  general  interest,  under  oath,  and  to 
make  a  report  of  the  result  of  his  investigations,  such  report  is  competent 
evidence.*  But  the  report  in  such  case  is  not  admissible  where  it  is  simply  an 
embodiment  of  inferences  and  conclusions  of  the  person  making  it,'  nor  where 
it  is  based  not  upon  personal  investigation,  but  upon  information  derived  from 


1.  OflScial  Registers. —  i  Greenl.  Ev.,  §  483; 
I  Whart.  Ev.,  i^i;  639,  647. 

Such  books  are  recognized  by  law  because 
they  are  required  by  law  to  be  kept,  because 
the  entries  in  them  are  of  public  interest,  and 
because  they  are  made  under  the  sanction  of 
an  act  of  office,  or  at  least  under  that  of  official 
duty.    I  Greenl.  Ev.,  ^  484. 

Illustrations.  —  Records  kept  by  employees 
of  the  signal  service  are  evidence  of  what  it  is 
their  duty  to  record.  Evanston  Gunn,  gg 
U.  S.  660. 

So  also  of  lighthouse  records.  The  Maria 
Das  Dorias,  32  L.  J.  Adm.  163. 

For  a  Full  Discussion  of  this  subject,  see  the 
title  Rkcorus;  and  for  the  use  and  effect  of 
registers  in  particular  cases,  see  such  titles  as 
Patent  Laws;  Ships  and  Shipping;  Trade 
Marks. 

2.  I  Greenl.  Ev.,  g  4g3;  2  Phill.  Ev.  280. 
Thus  a  Parish  Register  is  evidence  only  of  the 

celebration  and  time  of  a  marriage.  Doe 
Barnes,  i  M.  &  Rob.  386. 

So  also  an  entry  in  a  baptismal  register,  stat- 
ing the  date  of  birth,  is  not  evidence  of  that 
fact,  although  it  is  evidence  of  the  time  of 
baptism.  2  Phill.  Ev.  280.  Citinj^  Wihcn  v. 
Law,  3  Stark.  63,  14  E.  C.  L.  163;  Burghart  v. 
Angerstein,  6  C.  &  P.  69®,  25  E.  C.  L.  600; 
Rex  V.  Clapham,  4  C.  &  P.  2g,  19  E.  C.  L.  260; 
Rex  V.  North  Petherton,  5  B.  &  C.  508,  11 
E.  C.  L.  2go;  Duins  v.  Donovan,  3  Hagg, 
301.  See  also  Rex  v.  Lubbenham,  5  B.  &  Ad. 
g68,  27  E.  C.  L.  24g;  Rex  7'.  St.  Katharine,  5 
B.  &  Ad.  970,  note  a\  In  re  Wintle,  L.  R.  9 
Eq.  373;  Cope  v.  Cope,  I  M.  &  Rob.  269,  5  C. 
&  P.  604,  24  E.  C.  L.  475.  See  generally,  as  to 
the  admissibility  and  effect  as  evidence  of 
registers  of  birth,  baptism,  marriage,  and 
death,  the  titles  Bastardy,  vol.  3,  p.  885; 
Leoiumacv;  Marria(;e;  Pedigree;  Records. 

3.  Official  Reports.  —  Board  of  Control  ■<•. 
Royes,  48  La.  Ann.  1061. 

Where  a  public  officer  is  required  by  law  to 
make  a  return  of  his  doings,  and  is  responsi- 
ble for  the  truth  of  his  return,  the  return  may 
be  evidence,  but  not  otherwise.  Davis  v. 
Clements,  2  N.  IL  390;  Erickson  v.  Smith,  38 
How.  Pr.  (N.  Y.  Ct.  App,)454- 

A  Copy  of  a  Report  of  a  Railway  Company  to  the 
State  Engineer  and  Surveyor,  in  .iccordancc  with 
the  New  York  statutes,  duly  certified  by  the 
deputy  engineer,  was  held  competent  evidence 
under  the  statutes  and  Code  of  Civil  Procedure 
(§  933)  to  show  a  material  admission  made 


therein  by  the  defendant  railway  company  in 
respect  to  an  injur)'  complained  of.  Leonard 
r.  New  York  Cent.,  etc..  R.  Co.,  44  N.  Y. 
Super.  Ct.  575. 

The  Returns  of  Inspectors  of  Election,  made  by 
a  sworn  officer,  and  coming  from  the  proper 
custody,  are  prima  facie  evidence  on  quo  war- 
ranto of  the  number  of  votes  cast  for  a  candi- 
date. People  T.  Minck,  21  N.  Y.  539.  See 
also  the  title  Elections. 

The  Printed  Report  of  a  State  Comptroller,  made 
to  the  legislature,  is  not  a  public  document  of 
such  general  or  public  interest  as  to  be  conclu- 
sive evidence  of  the  facts  it  contains,  but  is 
prima  facie  evidence  only.  Dulaney  v.  Dun- 
lap,  3  Coldw.  (Tenn.)  306. 

A  Report  of  the  Register  of  a  State  Land  Office 
is  not  competent  evidence  to  show  that  certain 
lands  were  patented  to  a  railway  company,  this 
not  being  such  a  document  as  to  be  admissible 
on  account  of  its  public  character.  Gordon  v. 
Bucknell,  38  Iowa  438. 

4.  Reports  of  Result  of  Investigation.  —  Seavey 
r.  Seavey,  37  N.  IL  125,  where  it  is  held  that 
whenever  persons  are  appointed  by  law,  or 
under  the  authority  of  law,  to  investigate  any 
matter  of  fact,  under  oath,  and  to  make  a  re- 
turn or  report  upon  the  subject,  the  same 
being  the  foundation  of  no  judgment  or  judi- 
cial decree  between  parties,  the  return  or  re- 
port so  made  is  admissible  in  evidence  between 
those  who  were  in  no  sense  parties  to  the  pro- 
ceeding. It  is,  however,  in  general  prima 
facie  only,  though  in  some  cases  made  conclu- 
sive by  statute. 

The  Report  of  Appraisers  of  a  Proposed  Drain  is 
only  prima  Jacie  evidence  of  the  amount  of 
benefit  obtained  and  the  quantity  of  land 
benefited.  Eel  River  Draining  Assoc.  v.  Topp, 
16  Ind.  242. 

Report  of  Survey  of  Ships.  —  The  report  of  a 
survey,  made  upon  an  examination  of  a  vessel 
for  the  purpose  of  ascertaining  her  situation 
after  a  disaster,  is  not  evidence  of  the  facts 
slated  therein,  but  only  that  such  survey  was 
made.  Watson  v.  Insurance  Co.  of  North 
America,  2  Wash.  (U.  S.)  152.  To  the  same 
effect,  see  Erickson  t.  Smith,  38  How.  Pr.  fN. 
Y,  Ct.  App.)  454. 

6.  Where  Report  Simply  Embodies  Conclusions 
Not  Admissible.  —  Coyner  Hoyd,  55  Ind.  160; 
Bohr  7'.  Neucnsch wander,  120  Ind.  449;  Erick- 
son V.  Smith,  38  How.  I'r.  (N.  Y.  Ct.  App.)  454. 
But  see  Eel  River  Draining  Assoc.  v.  Topp,  16 
Ind.  242. 
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other  persons.* 

(8)  Official  Certificates.  —  The  certificate  of  a  public  officer,  unless  it  is 
authorized  by  law,  is  merely  hearsay  or  secondary  evidence,  and  therefore 
inadmissible.* 

Under  Statutes. —  In  most  or  all  of  the  states  statutes  have  been  enacted 
authorizing-  public  officers  to  certify  to  facts  within  the  range  of  their  official 
duties,^  and  under  these  statutes  the  certificates  of  such  officers  are  held  to  be 
prima  facie  evidence  of  facts  properly  recited  therein."*  But  a  certificate 
made  by  a  person  not  having  authority  to  make  it  is  not  admissible.*  Nor  is 
tiic  certificate  of  a  public  officer  evidence  of  facts  as  to  which  he  is  not  author- 
ized to  certify.*  Thus  where  an  officer  is  merely  authorized  to  certify  to  a 
record,  his  certificate  as  to  collateral  matters  of  fact  '  or  the  result  or  legal  effect 
of  such  record**  is  inadmissible. 

(9)  Mimicipal  Records.  —  The  books,  records,  and  minutes  of  a  municipal 
corporation,  when  properly  authenticated,  are  admissible  as  evidence  of  the 
corporate  acts  recorded  therein.® 


1.  Based  on  Information  Derived  from  Others. — 

Swifi  -'.  State,  89  N.  Y.  52;  Erickson  v.  Smith, 
38  How.  Pr.  (N.  Y.  Ct.  App.)  454. 

2.  In  Absence  of  Statute  Certificates  Not  Ad- 
missible. —  Reed  v.  Scituate,  7  Allen  (Mass.) 
141;  Bullock  V.  Wallingford,  55  N.  H.  619; 
Byers  v.  Wallace,  87  Tex.  503. 

In  the  absence  of  a  law  authorizing  the 
adjutant-general  to  give  a  certificate  to  the 
fact  that  proof  of  heirship  and  certificate  had 
been  filed  in  his  office,  such  certificate  is  not 
competent  evidence.  Bj'ers  v.  Wallace,  87 
Tex.  503. 

A  certificate  of  a  town  clerk  of  the  payment 
of  a  road  tax  is  not  evidence  in  Minnesota  that 
such  tax  had  ever  been  assessed,  there  being 
no  statute  making  it  evidence.  Fleckten  v. 
Spicer,  63  Minn.  454. 

The  certificate  of  a  tax  collector  is  not  com- 
petent evidence  to  prove  the  payment  of  taxes, 
when  can  be  called  as  a  witness.  Powell  v. 
Hendricks,  3  Cal.  427. 

A  certificate  of  a  street  commissioner  of  New 
York  city  is  not  competent  evidence  of  the 
width  of  a  street  or  sidewalk  therein.  Porter 
V.  Waring,  69  N.  Y.  250. 

Ex-parte  Certificates  are  not  depositions,  and, 
upon  objection,  are  not  admissible  in  evidence, 
being  hearsay  purely.  Nor  are  they  such 
documentary  testimony  as  may  be  proved  viva 
■voce  at  the  hearing  under  rule  66  of  the  chan- 
cery practice,  which  regulates  the  proof  of  ex- 
hibits and  documents.  American  Freehold 
Land  Mortg.  Co.  v.  Dykes,  in  Ala.  178. 

3.  For  the  use  of  official  certificates  in  par- 
ticular cases,  see  such  titles  as  Acknowledg- 
ME.NTs,  vol.  I,  p.  483;  Elections;  Foreign 
Laws;  Judicial  Sales;  Marriage;  Notaries 
Public;  Ordinances;  Pedigree;  Public 
Lands;  Public  Officers;  Recording  Acts; 
Records;  Secondary  Evidence;  Statutes; 
Tax  Sales. 

4.  Certificates  Evidence  under  Statutes.  —  A  cer- 
tificate by  the  secretary  of  state,  under  seal  of 
office,  that  a  person  has  been  recognized  by  the 
department  of  state  as  a  foreign  minister,  is 
full  evidence  that  he  has  been  authorized  and 
received  as  such  by  the  President.  U.  S.  v. 
Benner,  i  Baldw.  (U.  S.)  234. 

The  certificate  of  the  assistant  secretary  of 
state  is  competent  evidence  of  the  date  of  the 


promulgation  of  a  law.  State  v.  Clark,  46  La. 
Ann.  1409. 

The  certificate  of  a  town  clerk  of  the  due 
publication  of  an  ordinance  is  prima  facie 
evidence  of  that  fact.  Chamberlain  v.  Litch- 
field, 56  111.  App.  652;  Moss  V.  Oakland,  88  111. 
109;  Lindsay  z/.  Chicago,  115  111.  120.  See  the 
title  Ordinances. 

5.  Certificate  Made  Without  Authority  Inadmis- 
sible.—  Sloss  Iron,  etc.,  Co.  v.  Macon  County, 
III  Ala.  554;  Hastings  v.  Devlin,  40  Cal.  358; 
Barwood  v.  Dennis.  4  Binn.  (Pa.)  314;  Meyer 
V.  School  Dist.  No.  31,  4  S.  Dak.  420. 

A  certificate  of  the  register  of  the  United 
States  Land  Office,  not  issued  in  the  discharge 
of  his  official  duties,  is  not  evidence.  Woods 
V.  Nabors,  i  Stew.  (Ala.)  172. 

A  sheriff's  certificate  reciting  the  perform- 
ance of  acts  not  in  the  range  of  his  official 
duty  is  inadmissible.  Obermier  v.  Core,  25 
Ark.  562. 

6.  Certificate  of  Officer  Not  Evidence  of  Facts  to 
Which  He  Is  Not  Authorized  to  Certify.  —  Brown 
V.  The  Brig  Independence,  Crabbe  (U.  S.)  54; 
Newman  v.  Harris,  4  How.  (Miss.)  522.  See 
also  Rousey  v.  Wood,  57  Mo.  App.  650. 

7.  Certificate  as  to  Matters  Collateral  to  Becord. 
—  New  Milford  v.  Sherman,  21  Conn.  loi; 
Martin  v.  Anderson,  21  Ga.  301;  Littleton  v. 
Christy,  11  Mo.  390;  Armstrong  v.  Boylan,  4 
N.  J.  L.  84.  See  also  Lansing  v.  Russell,  3 
Barb.  Ch.  (N.  Y.)  325. 

The  certificate  of  a  clerk  of  a  circuit  court  as 
to  a  matter  of  fact  is  not  admissible.  The  law 
as  to  certificates  of  such  officers  as  custodians 
of  records  only  extends  to  transcripts  of  such 
records.  If  their  testimony  is  desired  upon 
other  points,  they  should  be  regularly  sworn, 
and  testify  as  other  witnesses.  Parker  i. 
Cleveland,  37  Fla.  39. 

8.  Certificate  as  to  Result  of  Record.  —  Billings- 
ley  V.  Hiles,  6  S.  Dak.  445. 

Certificates  merely  based  upon  or  summariz- 
ing public  records  are  inadmissible.  Tessmann 
V.  Supreme  Commandery,  etc.,  103  Mich.  185; 
Armstrong  r.  Boylan,  4  N.  J.  L.  84. 

9.  Municipal  Records. —  i  Greenl.  Ev.,  §  493; 
Rex  V.  Martin,  2  Campb.  100;  Fitch  v.  Pinck- 
ard,  5  111.  69;  Atchison,  etc.,  R.  Co.  v.  Cupello, 
61  111.  App.  432;  Delphi  -■.  Lowery,  74  Ind. 
520,  39  Am.  Rep.  98;  People  v.  Murray,  57 
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b.  Unofficial  Documents  of  a  Public  Character  —  (i)  Nexvspapcrs. 
—  Newspapers  may  be  admissible  in  evidence  to  impute  knowledge  of  a  fact 
to  a  party/  such  as  the  dissolution  of  a  partnership.*  So  also  newspapers 
have  been  held  admissible  to  prove  current  market  prices.'  But  a  news- 
paper account  is  merely  hearsay  evidence  of  the  facts  stated,  and  is  not 
generally  admissible  in  evidence  to  prove  such  facts."* 

(2)  Books  of  Literature,  History,  Science^  and  Art  —  (a)  Books  of  General  Litera- 
ture.—  A  book  published  by  a  private  person  is  not  admissible  as  evidence  of 
the  facts  stated  therein  of  recent  occurrence  and  which  might  be  proved  by 
living  witnesses  or  other  better  evidence.' 


Mich.  396;  St.  Louis  Gas  Light  Co.  v.  St. 
Louis,  84  Mo.  202,  affirming  11  Mo.  App.  55; 
State  V.  Dugan,  no  Mo.  13S;  State  v.  Van 
Winkle,  25  N.  J.  L.  73;  Denning  v.  Roome,  6 
Wend.  (N.  Y.)65i;  Hutchinson  v.  Pratt,  11  Vt. 
402.  See  for  a  detailed  consideration  of  this 
subject  the  titles  Municipal  Corporations; 
Ordinances;  Records. 

A  City  Charter  may  be  read  as  evidence  from 
a  volume  printed  by  authority  of  the  common 
council.  Howell  v.  Ruggles,  5  N.  Y.  444; 
Napman  v.  People,  ig  Mich.  353;  Holly  v. 
Bennett,  46  Minn.  386. 

A  Book  of  City  Ordinances  purporting  to  be 
printed  and  published  by  authority  of  the  city, 
signed  by  the  mayor,  and  attested  by  the  sec- 
retary of  the  city,  is  admissible  under  Texas 
Civ.  Stat.  1895  art.  558.  Starks  z/.  State.  (Tex. 
Crim.  App.  1897)  42  S.  W.  Rep.  379.  See  also 
Lindsay  v.  Chicago,  115  111.  120. 

1.  For  a  full  discussion  of  newspapers  as  evi- 
dence, see  the  title  Newspapers;  and  see  as  to 
official  newspapers,  supra,  this  title,  State 
Papers. 

Advertisement  of  Time  of  Stage's  Departure.  — 

A  copy  of  a  newspaper  containing  an  adver- 
tisement of  the  usual  time  of  the  arrival  of  a 
certain  stage  coach  is  admissible  as  evidence 
of  the  advertised  time  of  such  arrival,  and  of 
the  knowledge  of  such  time  by  one  who 
usually  reads  the  paper.  Com.  v.  Robinson, 
I  Gray  (Mass.)  555. 

Proof  of  Advertisement.  —  The  newspaper 
itself  is  the  best  evidence  of  an  advertisement 
published  in  it.  Bond  v.  Central  Bank,  2  Ga.  92, 

2.  Ses  the  title  Partnership. 

3.  Newspapers  to  Prove  Market  Prices. — 
Cliquot's  Champagne,  3  Wall.  (U.  .S.)  114;  Sis- 
son  V.  Cleveland,  etc.,  R.  Co.,  14  Mich.  489, 
90  Am.  Dec.  252;  Peter  v.  Thickstum,  51 
Mich.  589. 

But  it  has  been  held  that  additional  evidence 
should  be  given  showing  that  the  prices  quoted 
were  drawn  from  reliable  sources.  Whelan  v. 
Lynch,  60  M.  V.  469.  19  Am.  Rep.  202. 

4.  Newspaper  Statements  of  Facts  and  Trans- 
actions Not  Admissible.  —  Thus  a  notice  in  a 
newspaper  published  in  New  York  of  the  death 
of  a  certain  person  in  Texas  is  not  admissible 
in  the  former  state  to  prove  the  fact  of  such 
person's  death.  Fosgate  v.  Herkimer  Mfg., 
etc.,  Co.,  9  Barb.  (N.  Y.)  287. 

A  newspaper  account  of  an  accident  is  not 
admissible  in  an  action  against  a  railroad  com- 
pany, without  proof  that  it  was  an  original 
memorandum,  or  that  it  contained  statements 
made  by  the  parlies  at  the  time.  Downs  v. 
New  York  Cent.  R.  Co.,  47  N.  Y.  83. 

A  newspaper  account  of  what  took  place  at 
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the  meeting  of  a  municipal  corporation,  with 
respect  to  a  certain  sewer,  is  inadmissible. 
Riley  -•.  St.  John,  11  New  Bruns.  78. 

5.  Books  of  Literature  Generally  Inadmissible. 
—  Morris  v.  Harmer,  7  Pet.  (U.  S.)  554;  Whiton 

Albany  City  Ins.  Co.,  109  Mass.  24. 

Appletons'  Cyclopaedia  has  been  held  inadmis- 
sible to  prove  that  an  island  was  known 
among  merchants  and  insurers  as  a  guano 
island.  Whiton  v.  Albany  City  Ins.  Co.,  109 
Mass.  24. 

Printed  Pamphlets  known  as  '"  Bank  Note 
Detectors  "  were  held  inadmissible  on  the 
question  of  the  genuineness  of  an  alleged 
counterfeit  bank  bill.  Payson  v.  Everett,  12 
Minn.  216. 

An  Entry  in  a  City  Directory  is  not  competent 
evidence  of  a  person's  place  of  business,  with- 
out verification.  Langley  Smith,  (City  Ct.) 
3  N.  Y.  St.  Rep.  276. 

Books  May  Be  Used  in  Argument  to  Illustrate 
and  Explain.  —  In  Darby  ■■.  Ouscley,  i  H.  &  N. 
I,  which  was  an  action  for  a  libel  contained  in 
a  newspaper  article  entitled  "  A  Papal  Rebel 
in  Her  Majesty's  Service,"  it  was  held  that 
the  defendant's  counsel  had  no  right,  in  order 
to  show  the  doctrines  of  the  Church  of  Rome, 
to  read  in  his  address  to  the  jury  a  Papal  treaty 
with  a  Catholic  state,  nor  canons,  decrees,  or 
bulls  of  that  church,  nor  the  oath  taken  by 
Roman  Catholic  bishops,  since  these  weie 
matters  of  fact  which  ought  to  be  proved.  In 
so  holding.  Pollock,  C.  B.,  said,  "  In  Rex  v. 
Howe,  I  Campb.  461,  which  was  tried  before 
Lord  Ellenborough,  the  defendant  cited  numer- 
ous authors  for  the  purpose  of  showing  that 
parodies,  instead  of  being  a  contempt  of  tin- 
thing  parodied,  were  a  tribute  to  its  merit.  li  > 
showed  that  Luther  had  parodied  the  Lord'r- 
Prayer,  and  Addison  the  Creed.  Standard 
authors  may  be  referred  to  for  such  a  purpose, 
or  as  showing  the  opinions  of  eminent  men  on 
particular  subjects,  but  not  to  prove  facts. 
*  *  *  No  doubt,  under  certain  circum- 
stances, counsel  and  defendants  (as  in  Hone's 
case)  have  been  permitted  to  refer  very  largely 
to  printed  works.  If  a  question  arose  as  to 
composition,  for  the  purpose  of  showing  that 
a  particular  expression  was  not  in  reproach 
but  laudatory,  or  that  certain  words  were  not 
used  in  an  ironical  sense,  works  in  prose  and 
verse  may  be  referred  to.  On  the  trial  of  Mr. 
O'Connell  very  large  quotations  were  made 
from  books  and  speeches;  so  also  in  an  in- 
formation against  John  and  Leigh  Hunt,  for  a 
seditious  libel  [31  How.  St.  Tr.  367!,  Lord 
Brougham  quoted  several  books  not  in  evi- 
dence; but  when,  on  a  subsequent  occasion,  he 
proposed  to  read  books  for  the  purpose  of 
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Dictionaries  are  iiot  of  themselves  evidence,  but  they  may  be  referred  to  as 
aids  t()  the  memory  and  understanding  of  the  court.* 

(b)  Histories.  —  General  histories,  whose  reputation  as  authentic  has  been 
established,  are  competent  evidence  to  prove  public  and  remote  transactions,* 
but  not  to  prove  particular  facts  or  customs.* 


proving  facts,  Lord  Ellenborough  interrupted 
iiim,  saying  that  he  might  refer  to  particular 
writers  upon  general  subjects,  but  that  he  could 
not  bring  forward  their  statements  to  prove 
facts.  It  could  never  be  supposed  that  books 
might  be  referred  to  for  the  purpose  of  prov- 
ing the  best  mode  of  conducting  agriculture. 
If  a  landlord  complained  of  a  farmer  for  not 
properly  cultivating  his  land,  he  could  not  re- 
fer to  books  in  order  to  show  in  what  way  the 
land  ought  to  be  cultivated,  for  that  must  be 
proved  before  the  jury,  who  are  sworn  to  try 
secuiiditm  allegata  et  probata.  So  in  an  action 
on  a  warranty  of  a  horse,  it  would  not  be 
allowable  to  refer  to  works  of  a  veterinary 
surgeon  in  order  to  show  what  is  unsoundness. 
*  *  *  The  defendant's  counsel  wanted  to 
prove  certain  facts;  he  opened  them  as  facts, 
and  supposed  that  because  he  could  find  them 
in  certain  documents  and  books  he  was  re- 
lieved from  the  necessity  of  calling  witnesses 
to  prove  them,  thereby  avoiding  a  reply.  In 
that  notion  he  was  clearly  wrong."  See  also 
the  title  Arguments  of  Counsel,  Encyc.  of 
Pl.  and  Pr..  vol.  2,  p.  740. 

1.  Dictionaries  as  Evidence.  —  Nix  v.  Hedden, 
149  U.  S.  304;  Zante  v.  Currant,  73  Fed.  Rep. 
183;  Cook  V.  State,  no  Ala.  40. 

2.  Histories  Admissible  to  Prove  Public  Facts.  — 
Stark.  Ev.  314;  Stephen  Dig.  of  Ev.,  §  35; 
Morris  v.  Harmer,  7  Pet.  (U.  S.)  554;  Charlotte 
V.  Chouteau,  33  Mo.  194;  Com.  v.  Alburger, 
I  Whart.  (Pa.)  469;  Gregory  Baugh,  4  Rand. 
(Va.)  611.  See  also  Woods  v.  Banks,  14  N.  H. 
loi;  Morris  v.  Edwards,  i  Ohio  189. 

"  Historical  facts  of  general  and  public  noto- 
riety may  indeed  be  proved  by  reputation,  and 
that  reputation  may  be  established  by  histori- 
cal works  of  known  character  and  accuracy. 
But  evidence  of  this  sort  is  confined  in  a  great 
measure  to  ancient  facts,  which  do  not  presup- 
pose better  evidence  in  existence;  and  where, 
from  the  nature  of  the  transactions  or  the  re- 
moteness of  the  period,  or  the  public  and  gen- 
eral reception  of  the  facts,  a  just  foundation 
is  laid  for  general  confidence.  But  the  work 
of  a  living  author,  who  is  within  the  reach  of 
process  of  the  court,  can  hardly  be  deemed  of 
this  nature."  Story,  J.,  in  Morris  v.  Harmer, 
7  Pet.  (U.  S.)  558. 

In  State  v.  Wagner,  61  Me.  178,  the  court, 
by  Barrows,  J.,  said:  "  General  histories  of 
painstaking  authors  long  since  deceased,  and 
of  established  reputation,  *  *  *  are  com- 
petent evidence  upon  a  question  of  this  nature. 
No  one  claims  them  as  conclusive  or  infal- 
lible, but  carefully  used  as  aids  and  guides, 
and  accepted  as  true  where  their  statements 
are  uniform  and  consistent  with  the  evidence 
of  original  records  and  admitted  or  well  known 
facts,  they  will  be  found  of  great  service  in 
arriving  at  a  satisfactory  conclusion.  The  case 
of  Evans  v.  Getting,  6  C.  &  P.  586,  25  E.  C.  L. 
551,  which  was  cited  at  the  trial  against  their 
admission,  and  which  seems  also  to  be  the 


basis  of  the  remark  in  Greenleaf's  Evidence, 
vol.  I,  §  497,  to  the  effect  that  in  regard  to  the 
boundaries  of  a  county  they  are  not  admissi- 
ble, would  be  found,  on  examination,  by  im- 
plication to  favor  the  admissibility  of  general 
histories  of  states.  *  *  *  In  that  case  it  was 
a  history  of  Brecknockshire  that  was  offered 
to  prove  the  boundary  between  that  county  and 
Glamorgan,  and  Alderson,  B.,  rejected  it  with 
the  remark:  '  The  writer  of  this  history  prob- 
ably had  the  same  interest  in  enlarging  the 
boundaries  of  the  county  as  any  other  inhab- 
itant of  it.  It  is  not  like  a  general  history  of 
Wales.'  " 

Proof  of  Ancient  Facts.  —  In  ascertaining  facts 
relative  to  the  possession  and  claim  of  lands 
which  occurred  more  than  a  century  prior  to 
the  inquiry,  courts  are  required  to  receive  evi- 
dence which  would  be  inadmissible  if  offered 
respecting  events  occurring  within  the  mem- 
ory of  living  witnesses.  Thus  the  statements 
of  historians  of  established  merit,  the  recitals 
in  public  records,  in  statutes  and  legislative 
journals,  the  proceedings  in  courts  of  justice, 
and  their  averments  and  results,  and  the 
depositions  of  witnesses  in  suits  or  in  legal  con- 
troversies are,  from  necessity,  received  as  evi- 
dence of  facts  to  which  they  relate,  but  always 
with  great  caution,  and  with  due  allowance 
for  its  imperfections  and  its  capability  of  mis- 
leading, and  restricted  as  to  historical  evi- 
dence to  facts  of  a  public  and  general  nature. 
Bogardus  "'.  Trinity  Church,  4  Sandf.  Ch. 
(N.  Y.)  633. 

3.  Histories  Not  Admissible  to  Prove  Particular 
Facts  or  Customs.  —  Stark.  Ev.  314;  i  Greenl. 
Ev.,  §  497;  Stainer  Droitwich,  Skin.  623,  i 
Salk.  281,  12  Mod.  85;  Piercy's  Case,  T.  Jones 
164:  Evans  Getting,  6  C.  &  P.  586,  25  E.  C. 
L.  551;  Roe  V.  Strong,  107  N.  Y.  350;  State  v. 
Moy  Looke,  7  Oregon  54.  See  also  Morris  v. 
Edwards,  i  Ohio  189. 

Where  on  the  argument  of  a  special  case, 
counsel  for  the  defendants,  with  a  view  to  illus- 
trate and  explain  the  object  and  intention  of 
a  provision  in  an  old  statute,  proposed  to  read 
an  extract  from  a  printed  book  found  in  the 
Bodleian  library,  dated  1706,  and  professing 
to  contain  the  rules  and  regulations  of  the 
Company  of  Mine  Adventurers  of  England, 
and  also  a  document  from  the  Rolls  Chapel, 
enrolled  there  as  a  deea  of  partnership  of  the 
Million  Bank,  dated  i6g8,  the  court  refused  to 
permit  them  to  be  read.  Bank  of  England  v. 
Anderson,  4  Scott  83.  In  so  ruling  Tindal,  C. 
J.,  said:  "  I  think,  simply  upon  the  score  of 
inconvenience,  we  cannot  receive  the  evidence 
tendered.  That  which  is  submitted  from  con- 
sideration is  not  a  matter  of  general  history 
and  notoriety,  but  a  single  insulated  fact. 
The  inconvenience  is,  that  we  could  not  receive 
these  documents  without  receiving  on  the 
other  side  other  documentary  evidence  that 
might  in  our  opinion  suffice  either  to  contro- 
vert or  to  lessen  the  effect  that  these  might 
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The  Gxoundfl  for  Admitting  Public  History  as  Evidence  are  that  the  facts  to  be  estab- 
lished are  properly  subjects  of  history,  and  because  of  the  extreme  difficulty 
or  utter  impossibility  of  establishing  these  facts  by  any  other  testimony.* 

(c)  Scientific  Books  —  aa.  Generally  —  Books  of  Science  Generally  Inadmissible.  —  Books 
on  the  inductive  sciences,  as  medical  books  and  the  like,  are  generally  inad- 
missible in  evidence.* 

Grounds  of  Exclusion.  —  Such  books  are  excluded  because  of  the  unsettled  con- 
dition of  the  sciences  themselves  ;  because  the  language  employed  is  technical, 
and  hence  not  within  the  understanding  of  men  of  common  experience ; 
because  of  the  difficulty  of  determining  what  books  are  or  are  not  of  good  and 


have  had  upon  our  judgment.  Upon  that 
broad  ground,  I  think  we  cannot  receive 
them." 

A  Local  History,  as  that  of  a  county,  is  not,  it 
seems,  admissible  in  evidence;  to  warrant  its 
introduction,  it  must  relate  to  such  facts  as  are 
of  a  public  general  nature,  and  of  interest  to 
the  whole  state.  McKinnon  v.  Bliss,  21  N.  Y. 
206.  See  also  Evans  v.  Getting,  6  C.  &  P.  586, 
25  E.  C.  L.  551;  Roe  V.  Strong,  107  N.  Y.  350. 

1.  Morris  v.  Edwards,  i  Ohio  189. 

2.  Scientific  Books  Inadmissible  in  Evidence  — 
Eni;la>ui.  —  Collier  v.  Simpson,  5  C.  &  P.  73, 
24  E.  C.  L.  219. 

United  States.  —  Union  Pac.  R.  Co.  v.  Yates, 
79  Fed.  Rep.  584,  49  U.  S.  App.  241. 

Georgia. — Johnston  v.  Richmond,  etc.,  R. 
Co..  95  Ga.  685. 

Illinois.  — Yoe  v.  People,  49  111.  410;  North 
Chicago  Rolling  Mill  Co.  v.  Monka,  107  111. 
340;  Gale  V.  Rector,  5  111.  App.  481. 

Iowa.  —  Bixby  v.  Omaha,  etc.,  R.,  etc.,  Co., 
(Iowa  1898)  75  N.  W.  Rep.  182,  explaining 
Bowman  v.  Woods,  i  Greene  (Iowa)  441. 

Indiana.  —  Carter  v.  State,  2  Ind.  617;  Epps 
V.  State,  102  Ind.  539. 

Massachusetts.  —  Com.  v.  Wilson,  I  Gray 
(Mass.)  337;  Washburn  v.  Cuddihy,  8  Gray 
(Mass.)  430;  Ashworth  v.  Kittridge,  12 
Cush.  (Mass.)  193,  59  Am.  Dec.  178;  Com.  v. 
Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401; 
Com.  V.  Brown,  121  Mass.  69. 

Michigan.  —  People  v.  Hall,  48  Mich.  482,  42 
Am.  Rep.  477;  People  f.  Vanderhoof,  71  Mich. 
158.    See  also  People  v.  Millard,  53  Mich.  63. 

New  York.  —  Harris  v.  Panama  R.  Co.,  3 
Bosw.  (N.  Y.)  7. 

North  Carolina.  —  Melvin  tj.  Easley,  I  Jones 
L.  (46  N.  Car.)  387,  62  Am.  Dec.  171;  Huffman 
V.  Click,  77  N.  Car.  55. 

Rhode  Island.  —  State  v.  O'Brien,  7  R.  I.  336. 

Texas.  —  Fowler  v.  Lewis,  25  Tex.  Supp.  380; 
St.  Louis,  etc.,  R.  Co.  v.  Jones,  (Tex.  1800)  14 
S.  W.  Rep.  309;  Boehringer  v.  A.  B.  Richards 
Medicine  Co.,  9  Tex.  Civ.  App.  284. 

Wisconsin.  — Stilling  v.  Thorp,  54  Wis.  528, 
41  Am.  Rep.  60;  Boyle  v.  State,  57  Wis.  472, 
46  Am.  Rep.  41. 

Compare  Stoudenmcier  v.  Williamson,  29 
Ala.  558;  Merkle  v.  State.  37  Ala.  139. 

Illustrations.  —  The  following  are  some  of 
the  scientific  works  that  have  been  held  inad- 
missible: Pepper's  System  of  Medicine,  in 
Bixby  V.  Omaha,  etc.,  R.,  etc.,  Co.,  (Iowa  1898) 
75  N.  W.  Rep.  182.  Taylor's  Medical  Jurispru- 
dence, in  Com.  v.  Sturtivant,  117  Mass.  130,  19 
Am.  Rep.  401 ;  State  v.  O'Brien,  7  R.  I.  33O; 
Boyle  V.  State,  57  Wis.  472,  46  Am.  Rep.  41. 
Ray's  Medical  Jurisp.  of  Insanity,  in  Stale  v. 


Hoyt,  46  Conn.  330.  Youatt  on  the  Horse,  in 
Harris  v.  Panama  R.  Co.,  3  Bosw.  (N.  Y.)  7; 
Fowler  v.  Lewis,  25  Tex.  Supp.  380.  Erichsen 
on  Concussion  of  the  Spine,  in  Johnston  v. 
Richmond,  etc.,  R.  Co.,  95  Ga.  685.  Tayloron 
Poison,  in  Epps  v.  State,  102  Ind.  539.  The 
United  States  Medical  Dispensatory,  in  Boeh- 
ringer V.  A.  B.  Richards  Medicine  Co.,  9  Tex. 
Civ.  .\pp.  284. 

Books  on  Insanity  of  established  authority, 
whether  written  by  medical  men  or  lawyers, 
and  statistics  of  the  increase  of  insanity  stated 
by  court  or  counsel  in  another  cause,  cannot 
be  read  to  the  jury  on  the  trial  of  a  criminal 
case,  where  the  defense  relied  on  is  the  insan- 
ity of  the  defendant.  Com.  v.  Wilson,  i  Gray 
(Mass.)  337. 

The  Testimony  of  a  Professor  of  Chemistry  Given 
on  the  Trial  of  Another  Case,  and  reported  in  a 
volume  of  criminal  reports,  is  inadmissible  in 
evidence,  there  having  been  had  no  opportu- 
nity to  cross-examine  the  witness,  or  meet  his 
testimony  by  other  evidence.  Yoe  v.  People, 
49  111.  410. 

Engraving  in  Medical  Book.  —  In  Ne^v  Hamp- 
shire, in  an  action  against  a  surgeon  for  mal- 
practice in  not  properly  setting  a  fractured 
bone,  the  plaintiff's  counsel,  in  opening  the 
case  to  the  jury,  offered  to  exhibit  to  them  an 
engraving  in  a  medical  book  to  illustrate  his 
meaning.  This  the  court  refused  to  allow, 
and  on  appeal  this  ruling  was  sustained. 
Ordway  v.  Haynes,  50  N.  H.  159.  In  so  hold- 
ing, Sargent,  J.,  said:  "  The  engraving  that 
was  offered,  as  a  chalk,  taken  alone,  was  unob- 
jectionable. The  witness  may  use  to  illus- 
trate his  meaning,  and  the  counsel  to  illustrate 
his  case,  any  chalk,  whether  engraved  of 
more  roughly  sketched,  whether  made  with  a 
pen,  a  pencil,  a  paint-brush,  a  coal,  or  a  piece 
of  chalk.  If  the  diagram  alone  were  offered, 
and  offered  simply  as  a  chalk,  we  see  no  ob- 
jection to  it.  But  when  it  was  offered,  as  the 
case  shows  this  was.  '  as  an  engraving  in  a 
medical  book,'  that  makes  it  at  once  improper 
as  evidence,  because  that  gives  it  an  undue  im- 
portance with  the  jury.  The  jury  should  not 
know  that  it  was  in  a  medical  book  or  a  law 
book,  or  what  the  book  was  ihat  contained  it. 
In  fact,  if  it  was  to  go  to  the  jury  as  a  chalk, 
it  should  not  be  in  any  book,  for  that  simple 
fact  might  lead  the  jury  to  attach  an  undue 
importance  to  it.  If  the  jury  arc  to  be  told 
that  the  engraving  shown  them  is  taken  from 
a  medical  book,  or  was  got  up  by  some  distin- 
guished doctor  or  man  of  science,  it  might 
give  it  a  weight,  an  authority,  with  the  jury, 
which  no  mere  chalk  was  designed  to  have  or 
would  have." 
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established  authority ;  because  such  books  are  written  without  the  sanction  of 
an  oath,  and  the  authors  arc  not  Hable  to  cross-examination ;  and  lastly, 
because  such  books  are  but  hearsay  evidence  of  matters  about  which  living 
witnesses  could  be  called  to  testify.' 

Reading  Scientific  Books  in  Argument  before  Jury.  —  The  exclusion  of  scientific  books 
as  evidence  is  held  in  some  states  to  extend  to  the  reading  of  such  works  by 
counsel  in  their  argument  before  the  jury.*  In  other  states  counsel  are  per- 
mitted to  read  extracts  from  approved  scientific  and  legal  works  as  a  part  of 
their  argument,  subject,  however,  in  most  jurisdictions  to  the  discretion  of  the 
court.^ 


1.  Grounds  of  Exclusion.  —  Johnston  v.  Rich- 
mond, etc.,  R.  Co.,  95  Ga.  685;  People  v. 
Hall,  48  Mich.  482,  42  Am.  Rep.  477;  Tucker 
7'.  Donald,  60  Miss.  460,  45  Am.  Rep.  416; 
Huffman  v.  Clicl^,  77  N.  Car.  55. 

Scientific  books  are  excluded  on  the  ground 
that  they  are  not  written  under  oath.  Melvin 
7'.  Easley,  i  Jones  L.  (46  N.  Car.)  386,  62  Am. 
Dec.  171 ;  State      O'Brien,  7  R.  1.  336. 

In  holding  that  medical  books,  even  of  re- 
ceived authority,  are  not  competent  evidence  if 
objected  to  by  the  adverse  party,  in  Ashworth 
7'.  Kittridge,  12  Cush.  (Mass.)  193,  59  Am.  Dec. 
178,  Shaw,  C.  J.,  said:  "  The  court  are  of 
opinion  that  it  was  not  competent  for  the 
counsel  for  the  plaintiff,  against  the  objection 
of  the  other  side,  to  read  medical  books  to  the 
jury.  It  was  formerly  practiced  rather  by  gen- 
eral indulgence  and  tacit  consent  of  parties, 
than  in  pursuance  of  any  rule  of  law;  but  it 
has  been  frequently  decided  that  it  is  not  admis- 
sible, and  we  now  consider  the  law  to  this  effect 
well  settled,  both  upon  principleand  authority. 
Wh3rc  books  are  thus  offered,  they  are  in  effect 
used  as  evidence,  and  the  substantial  objection 
is  that  they  are  statements  wanting  the  sanction 
of  an  oath;  and  the  statement  thus  proposed  is 
made  by  one  not  present,  and  not  liable  to 
cross-examination.  If  the  same  author  were 
cross-examined,  and  called  to  state  the 
grounds  of  his  opinion,  he  might  himself  alter 
or  modify  it,  and  it  would  be  tested  by  a  com- 
parison with  the  opinions  of  others.  Medical 
authors,  like  writers  in  other  departments  of 
science,  have  their  various  and  conflicting 
theories,  and  often  sustain  and  defend  them 
with  ingenuity.  But  as  the  whole  range  of 
niedical  literature  is  not  open  to  persons  of 
common  experience,  a  passage  may  be  found 
in  one  book  favorable  to  a  particular  opinion, 
When  perhaps  the  same  opinion  may  have 
been  vigorously  contested,  and  perhaps  trium- 
phantly overthrown,  by  other  medical  authors, 
but  authors  whose  works  would  not  be  likely 
to  be  known  to  counsel  or  client,  or  to  court  or 
jury.  Besides,  medical  science  has  its  own 
nomenclature,  its  technical  terms  and  words 
of  art,  and  also  common  words  used  in  a  pecul- 
iar manner,  distinct  from  their  received 
meaning  in  the  general  use  of  the  language. 
From  these  and  other  causes,  a  person  not 
versed  in  medical  literature,  though  having  a 
good  knowledge  of  the  general  use  of  the  Eng- 
lish language,  would  be  in  danger,  without 
an  interpreter,  of  misapprehending  the  true 
meaning  of  the  author.  Whereas,  a  medical 
witness  would  not  only  give  the  fact  of  his 
opinion,  and  the  grounds  on  which  it  is 
formed,  with  the  sanction  of  his  oath,  but 


would  also  state  and  explain  it  in  language  in- 
telligible to  men  of  common  experience.  If  it 
be  said  that  no  books  should  be  read  except 
works  of  good  and  established  authority,  the 
difficulty  at  once  arises  as  to  the  question  what 
constitutes  'good  authority,'  more  especially 
whether  it  is  a  question  of  competency  to  be 
decided  by  the  court,  whether  any  particular 
book  shall  be  received  or  rejected;  or  a  ques- 
tion of  weight  of  testimony,  so  that  any  book 
may  be  read,  leaving  its  weight,  force,  and 
effect  to  the  jury.  Either  of  the  alternatives 
would  be  attended  with  obvious  if  not  in- 
superable objections."  This  opinion  is  quoted 
with  approval  in  Boehringer  v.  A.  B.  Richards 
Medicine  Co.,  g  Tex.  Civ.  App.  284. 

2.  Scientific  Books  Not  Competent  to  Be  Bead  in 
Argument  before  Jury.  —  Reg.  v.  Crouch,  i  Cox 
C.C.94;  Reg.  r'.  Taylor,  13  Cox  C.  C.  77;  People 
V.  Wheeler,  60  Cal.  581,  44  Am.  Rep.  70;  Yoe 
V.  People,  49  111.  410;  Washburn  v.  Cuddihy,  8 
Gray  (Mass.)  430;  Melvin  v.  Easley,  i  Jones  L. 
(46  N.  Car.)  386,  62  Am.  Dec.  171 ;  Huffman  v. 
Click,  77  N.  Car.  55;  Boyle  v.  State,  57  Wis. 
472,  46  Am.  Rep.  41.  See  also  Horah  v. 
Knox,  87  N.  Car.  483. 

In  Reg.  V.  Taylor,  13  Cox  C.  C.  77,  counsel 
for  the  defense  was  not  permitted  to  read,  in 
addressing  the  jury,  a  case  from  Taylor's 
Medical  Jurisprudence.  Brett,  J.,  said: 
"  That  is  no  evidence  in  a  court  of  justice.  It 
is  a  mere  statement  by  a  medical  man  of  hear- 
say facts  of  cases  at  which  he  was  in  all  prob- 
ability not  present.  I  cannot  allow  it  to  be 
read." 

Where  on  the  trial  of  an  information  for 
murder,  the  district  attorney  was  allowed,  over 
the  objection  of  the  defendant,  to  read,"  as  a 
portion  of  his  argument,"  from  a  booic 
called  "  Browne's  Medical  Jurisprudence  of 
Insanity,"  no  testimony  having  been  intro- 
duced to  show  that  this  was  a  recognized 
work  or  standard  authority,  or  that  it  was  a 
scientific  work,  the  Supreme  Court,  after  an 
extensive  review  of  the  authorities,  held  that 
the  lower  court  erred  in  permitting  the  read- 
ing. People  T'.  Wheeler,  60  Cal.  581,  44  Am. 
Rep.  70,  disapproving  Harvev  "'.  State,  40  Ind. 
516. 

3.  Reading  of  Scientific  Books  to  Jury  Permitted 
in  Some  States.  —  Wade  v.  De  Witt,  20  Tex.  398; 
Luning  v.  State,  2  Pin.  (Wis.)  215,  284,  I 
Chand.  (Wis.)  178,  264,  52  Am.  Dec.  153. 

Where  upon  the  trial  of  an  indictment  for 
murder  the  defense  was  insanity,  and  the 
counsel  for  the  defense  asked  permission  to 
read  to  the  jury  some  extracts  from  a  book  en- 
titled "  Ray's  Medical  Jurisprudence  of  Insan- 
ity," as  a  part  of  his  argument,  and  the  trial 
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Scientific  Books  Admissible  by  Statute.  —  In  some  states  books  of  science  and  art 
are  made  competent  evidence  by  statute.* 


judge,  on  the  objecticn  of  the  prosecution,  re- 
fused permission  to  read,  it  was  held  by  a 
divided  court  that  this  was  error,  the  right  to 
so  use  standard  medical  works  on  insanity 
having  been  established  by  long  practice  in 
Connecticut.  State  v.  Hoyt,  46  Conn.  330. 
But  see  Richmond's  Appeal,  59  Conn.  244, 
where  the  doctrine  of  this  case  is  limited. 

In  Indiana,  where  the  plaintiff,  in  a  suit  for 
the  backing  of  water  by  a  dam  upon  his  ma- 
chinery, etc..  was  allowed,  against  the  objec- 
tion of  the  defendant,  to  read  extracts  from 
Evans's  Millwright  Guide  in  his  closing  argu- 
mint  to  the  jury,  and  the  court  instructed 
the  jury  that  extracts  read  from  a  scientific 
book  were  not  even  prima  facie  authority,  but, 
like  the  argument  of  counsel,  or  other  things 
adduced  to  illustrate,  they  might)  be  satisfac- 
tory to  the  jury  or  they  might  not,  it  was  held 
that  there  was  no  error.  Cory  i.  Silcox,  6 
In  i.  39. 

Matter  to  Be  Regulated  by  Discretion  of  the 
Coart.  —  In  Wade  v.  I)e  Witt,  20  Tex.  398, 
Wheeler,  J.,  said:  "  The  privilege  of  counsel, 
in  their  address  to  the  jury,  to  read  from  legal 
authorities,  or  from  works  of  general  science, 
extracts  pertinent  to  the  case,  in  support  of 
their  argument,  ought  not  to  be  abridged.  It 
is  a  valuable  privilege:  for,  as  has  been  well 
said,  '  an  able  and  diligent  advocate  could 
scarcely  sum  up  a  case  of  any  magnitude 
without  repeating,  either  from  memory  or 
from  the  books,  the  principles  of  law  bearing 
on  the  controversy,  as  laid  down  by  the  best 
authors.  And  where  authorities  arc  cited  it  is 
better,  in  order  to  avoid  mistake,  that  they 
should  be  produced  in  court  to  speak  for 
themselves,  than  that  the  doctrine  inculcated 
by  them  should  be  taken  from  the  mouth  of 
counsel.'  2  Gr.  &  W.  on  New  Trials  685. 
Yet  this  privilege  is  so  susceptible  of  abuse, 
that  the  extent  and  manner  of  its  exercise 
must  be  intrusted  in  a  great  measure  to  the 
sound  discretion  of  the  court.  It  is  more  rea- 
sonable to  suppose  the  court  will  not  abridge 
it  improperly  than  that  the  advocate,  actuated 
by  the  strong  desire  for  success,  and  triumph 
over  his  adversary,  will  not  abuse  it. "  To  the 
same  effect  see  the  opinion  in  Legg  v.  Drake, 
I  Ohio  St.  286,  and  Luning  v.  State,  2  Pin. 
(Wis.)  215,  284,  I  Chand.  (Wis.)  178,  264,  52 
Am.  Dec.  153. 

Beading  Law  Books  to  Jury.  — ^  "  As  a  general 
rul  j,  the  practice  of  allowing  counsel,  in  either 
a  civil  or  criminal  action,  to  read  law  to  the 
jury,  is  objectionable  and  ought  not  to  be  toler- 
ated. Its  usual  effect  is  to  confuse  rather  than 
to  enlighten  the  jury.  There  are  cases,  how- 
ever, in  which  it  is  permissible  for  counsel,  by 
way  of  illustration,  to  read  to  the  jury  reported 
cases,  or  extracts  frf)m  text  hooks,  subject  to 
the  sound  discretion  of  the  court,  whose  duty 
it  is  to  check  promptly  any  effort  on  the  part 
of  counsel  to  induce  the  jury  to  disregard  the 
instructions,  or  to  take  the  law  of  the  case 
frf)m  the  books  rather  than  from  the  court." 
Per  Crockett,  J.,  in  People  v,  Anderson,  44 

C:ll.  65. 

The  counsel  for  the  defense,  in  reading  to 


the  jury  from  a  reported  case  extracts  bearing 
upon  the  question  before  the  court,  as  a  part  of 
his  argument,  is  not  confined  to  the  opinion  of 
the  court  upon  the  questions  of  law,  but  may 
read  the  statement  of  the  facts  in  the  case,  and 
comment  thereon.  Slate  v.  Hoyt,  46  Conn. 
330. 

It  was  held  in  Georgia,  in  a  case  depending 
on  circumstantial  evidence,  that  there  was  no 
objection  to  counsel  for  the  defendant  using 
in  his  argument  before  the  jury  Phillips's 
Remarkable  Cases  of  Circumstantial  Evi- 
dence, nor  to  counsel  for  the  state  seeking 
to  break  the  force  and  effect  thereof  by  charac- 
terizing it  as  romance  or  fiction;  but  in  such 
case,  the  judge  in  his  instructions,  if  he  has 
any  reason  to  believe  that  the  jury  will  be 
misled  in  reference  thereto,  should  state  to 
them  what  principles  applicable  to  the  case 
were  to  influence  and  guide  them  in  reaching 
a  verdict.  Jones  v.  State,  65  Ga.  506.  See 
also  McMath  v.  Slate,  55  Ga.  303. 

It  was  held  in  Indiana  that  it  was  not  error 
for  the  court  to  permit  counsel  to  read  extracts 
from  a  law  writer  (Wharton's  Medical  Juris- 
prudence) on  a  criminal  trial,  as  a  part  of  his 
argument,  informing  the  jury  that  they  were 
to  be  so  regarded,  and  not  as  evidence.  Har- 
vey V.  State,  40  Ind.  516. 

\x\  Massachtisclls  counsel  are  allowed  in  their 
argument  before  the  jury,  under  the  direction 
of  the  court,  for  the  better  information  of  court 
and  jury,  to  enforce  their  views  of  the  law  by 
definitions  and  cases  from  such  works  of  estab- 
lished authority  as  the  court  may  approve. 
Com.  -■.  Porter,  10  Met.  (Mass.)263. 

Matter  Bead  Must  Be  Pertinent.  —  The  refusal 
to  permit  counsel  to  read  from  a  medical  work: 
is  no  ground  for  reversal  where  it  does  not  ap- 
pear that  the  passage  proposed  to  be  read  had 
any  relevancy  to  the  cause  on  trial,  or  came 
within  the  appropriate  and  legitimate  scope  of 
argument.  Legg  Drake,  i  Ohio  St.  286;. 
Wade  -■.  De  Witt,  20  Tex.  398. 

1.  Books  of  Science  Admissible  by  Statute  — 
Iowa.  —  Historical  works,  books  of  science  or 
art,  and  published  maps  or  charts,  when  made 
by  persons  indifferent  between  the  parties,  are 
presumptive  evidence  of  facts  of  general 
notoriety  or  interest.  McClain's  Annot.  Code, 
§  4903.  See  Heinrichs  v.  Terrell,  O5  Iowa  25; 
Gould  V.  Schermer,  loi  Iowa  582. 

The  herd  book  of  a  breed  of  cattle  is  admis- 
sible under  this  statute.  Kuhns  v.  Chicago, 
etc.,  R.  Co.,  65  Iowa  528.  The  statute  does 
not  authorize  the  reading  of  medical  books  to 
the  jury  as  evidence  of  the  probable  effects  of 
a  physical  injury.  Union  Pac.  R.  Co.  v. 
Yates,  79  Fed.  Rep.  584,  49  U.  S.  App.  241; 
Hixby  7'.  Omaha,  etc.,  R.,  etc. ,  Co.,  (Iowa  1898)' 
75  N.  W.  Rep.  182. 

An  extract  from  a  treatise  on  the  distance 
requisite  to  stop  trains,  which  does  not  give 
the  size  of  the  train,  the  pressure  applied  to- 
the  brakes,  nor  the  character  of  the  grade,  is 
not  admissible  under  this  statute.  Burg  v. 
Chicago,  etc.,  R.  Co.,  90  Iowa  io6,  48  Am.  St. 
Re().  419 

The  "  Railway  Age  "  is  not  such  a  work  of 
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The  Use  of  Scientific  Books  by  Experts  is  treated  under  another  title.* 
bh.  Books  ok  Exact  Scienck.  —  Books  relating  to  sciences  deemed  exact,  or  such 
as  by  long  use  in  the  practical  affairs  of  life  have  come  to  be  accepted  as 
standard  and  unvarying  authority  in  determining  the  action  of  those  who  use 
them,  are  admitted  before  the  jury  as  primary  evidence.* 

Life  or  Mortality  Tables.  —  Thus  life  tables,  such  as  the  Northampton,  Carlisle, 
Ameiican,  and  other  standard  tables,  have  been  frequently  admitted  in  evi- 
dence as  tending  to  show  the  probable  duration  of  life  under  certain  condi- 
tions, as  a  basis  for  calculating  the  present  value  of  estates  or  damages  for 
personal  injuries.* 

Tide  Tables.  —  So  also  tide  tables  showing  the  ebb  and  flow  of  the  tides  have 
been  admitted  for  the  purpose  of  proving  the  condition  of  the  tide  at  a  cer- 
tain time  and  place.'* 

Almanacs.  —  Likewise  almanacs  have  been  held  admissible.* 
2.  Mode  of  Proof. —  In  general,  whenever  the  original  document  is  of  a 
public  nature,  an  exemplification,  in  case  of  a  public  record,  or  a  sworn  copy, 
is  admissible  in  evidence  to  the  same  extent  as  the  original,  for  documents  of 
a  public  nature  cannot  be  removed  without  inconvenience,  and  danger  of 


history  or  book  of  science  or  art  as  contem- 
plated by  the  statute.  Burg  v.  Chicago,  etc., 
R.  Co.,  go  Iowa  io6,  48  Am.  St.  Rep.  419. 

Mere  indefiniteness  of  statement  in  a  medi- 
cal book  does  not  affect  its  competency,  when 
relevant,  but  goes  only  to  its  weight  in  evi- 
dence. Quackenbush  z*.  Chicago,  etc.,  R.  Co., 
73  Iowa  458. 

The  Iowa  statute  is  not  restrictive  in  its 
effect.  It  does  not  make  inadmissible  any 
evidence  which  was  before  admissible;  hence 
standard  medical  or  surgical  authorities  are 
not  the  best  or  only  evidence  as  to  what  they 
teach  or  whether  they  differ,  but  this  may  be 
shown  by  the  testimony  of  competent  physi- 
cians or  surgeons,  and  also,  such  witnesses 
are  competent  to  testify  as  to  who  are  standard 
authors,  and  what  treatment  they  prescribe. 
Brodhead  v.  VViltse,  35  Iowa  429. 

Facts  of  general  notoriety  or  interest  under 
the  statute  are  facts  of  a  public  nature,  either 
at  home  or  abroad,  not  existing  in  the  mem- 
ory of  men,  as  contradistinguished  from  facts 
of  a  private  nature  existing  within  the  knowl- 
edge of  living  men.  Such  public  facts  include 
historical  facts,  facts  of  the  exact  sciences  and 
of  literature  and  art,  but  the  statute  does  not 
permit  the  introduction  of  medical  treatises. 
Bixby  V.  Omaha,  etc.,  R.,  etc.,  Co.,  (Iowa  1898) 
75  N.  W.  Rep.  182,  quoting  Gallagher  z/.  Market 
St.R.  Co.,  67  Cal.  13,  56  Am.  Rep.  713. 

California.  —  A  practically  identical  statute 
exists  in  California,  and  is  construed  in  the 
same  way  as  the  Iowa  statute.  Gallagher  v. 
Market  St.  R.  Co.,  67  Cal.  13,  56  Am.  Rep. 
713,  follo7ved  in  the  case  last  cited. 

Nebraska.  —  In  Nebraska  a  similar  statute  is 
in  force.    Neb.  Civ.  Code,  §  342. 

Under  this  statute,  scientific  books  shown  to 
be  standard  works  are  admissible.  Sioux 
City,  etc.,  R.  Co.  v.  Finlayson,  16  Neb.  578,  49 
Am.  Rep.  724. 

Oregon.  —  The  Oregon  statute  is  the  same  as 
that  of  Iowa.    Civil  Code,  §  748. 

Historical  works  are  not  admissible  under 
this  section  to  prove  the  unwritten  law  of  a 
foreign  country.  State  v.  Moy  Looke,  7  Ore- 
gon 54. 
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1.  See  the  title  Expert  and  Opinion  Evi- 
dence. See  also  the  title  Expert  Witnesses, 
Encyc.  of  Pl.  and  Pr.,  vol.  8,  p.  743. 

2.  Tucker  v.  Donald,  60  Miss.  470,  45  Am. 
Rep.  416,  where  the  court,  after  laying  down 
the  rule  of  the  text,  said:  "  To  the  first  class 
belong  almanacs,  astronomical  calculations, 
tables  of  logarithms,  and  the  like ;  to  the  second 
tables  of  life  expectations  in  matters  of  insur- 
ance." See  also  the  cases  cited  in  the  follow- 
ing notes. 

3.  Rowley  v.  London,  etc.,  R.  Co.,  L.  R.  8 
Exch.  221;  Vicksburg,  etc.,  R.  Co.  v.  Putnam, 
118  U.  S.  554.  See  the  title  Mortality 
Tables. 

4.  Tide  Tables. —  In  a  trial  by  jury  in  the 
mayor's  court  of  New  York  city  a  table  from 
"  Blount's  Coast  Pilot  "  and  "  Bowditch's 
Navigator"  was  received  to  prove  the  condi- 
tion of  the  tide  at  a  certain  time  and  place, 
such  testimony  being  held  to  be  of  equal  value 
with  the  almanac.  Green  v.  Cornwell,  i  C. 
H.  Rec.  (N.  Y.)  11. 

5.  Almanac.  —  See  also  the  title  Almanac, 
vol.  2,  p.  173. 

It  is  competent  to  prove  the  time  of  rising 
and  phase  of  the  moon  on  a  particular  night 
by  th€  introduction  of  an  almanac.  Mobile, 
etc.,  R.  Co.  V.  Ladd,  92  Ala.  287;  Case  v. 
Perew,  46  Hun  (N.  Y.)  57,  10  N.  Y.  St.  Rep. 
811. 

On  the  trial  of  a  murder  case  an  almanac 
offered  by  the  state  for  the  purpose  of  proving 
at  what  hour  the  moon  rose  on  a  certain  night, 
was  held  admissible.  Munshower  v.  State,  55 
Md.  II,  39  Am.  Rep.  414. 

So  also,  in  a  criminal  case,  the  state  may  in- 
troduce an  almanac  for  the  purpose  of  show- 
ing when  the  sun  set  on  the  day  of  the  crime. 
This  is  a  matter  of  which  the  court  will  take 
judicial  notice,  and  the  almanac  in  such  cases 
is  used  like  a  statute,  not  strictly  as  evidence, 
but  for  the  purpose  of  refreshing  the  memory 
of  the  court  and  jury.  State  v.  Morris,  47 
Conn.  179.  See  Tutton  v.  Darke,  5  H.  &  N.  647. 

An  almanac  has  been  held  admissible  to 
prove  that  a  particular  day  was  Sunday. 
Page  V.  Faucet,  Cro.  Eliz.  227. 
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being  lost  or  damaged  ;  moreover  the  same  document  may  be  wanted  in 
two  places  at  the  same  time.* 

sututeB.  —  The  precise  mode  of  proving  particular  kinds  of  public  docu- 
ments has  been  prescribed  by  acts  of  Congress  and  of  the  legislatures  of  the 
several  states.* 

A  Full  Discussion  of  this  branch  of  the  law  of  documentary  evidence  will  be 
found  under  the  appropriate  titles  elsewhere  in  this  work.^ 

v.  Documents  of  a  Mixed  Natuee  —  1.  Generally.  —  The  next  species  of 
documentary  evidence  to  be  considered  is  that  afforded  by  documents  partak- 
ing both  of  a  public  and  private  character  according  to  the  relation  in  which 
a  party  stands  to  them.  Such  documents  may  be  considered  as  public  with 
respect  to  a  particular  class  of  society  because  they  proceed  from  an  authority 
which  it  recognizes,  but  with  respect  to  the  rest  of  the  community  they  may 
be  nothing  more  than  mere  private  documents  resulting  from  no  acknowledged 
authority.*  In  Etigiaiid  this  class  of  documents  includes  court  rolls,  custom- 
aries  of  manors,  and  corporation  books,'  but  in  the  United  States  it  seems  that 
the  only  documents  properly  falling  into  this  class  are  the  books  of  private 
corporations. 

2.  Corporation  Books  —  a.  Generally  —  Corporation  Books  Evidence  of  Corporate 
Acts.  —  The  books  and  records  of  a  private  corporation  are,  for  many  purposes, 
evidence  not  only  between  the  corporation  and  its  members,  but  also  between 
the  corporation  or  its  members  and  strangers.  Such  books  are  received  in 
evidence  generally  to  prove  the  acts  and  proceedings  of  the  corporation,  its 
organization,  its  membership,  its  by-laws,  the  formal  proceedings  of  its  board 
of  directors,  and  its  financial  condition  when  its  solvency  is  in  question."  But 


1.  Stark.  Ev.  315. 

The  document  must  always  be  proved  to  be 
that  which  it  purports  to  be,  and  for  which  it 
is  offered  by  some  extrinsic  evidence,  as  by 
showing  that  it  came  from  the  proper  custody, 
and  this  is  generally  sufficient  where  the  origi- 
nal itself  is  produced.    Stark.  Ev.  315. 

The  contents  of  public  documents  which 
it  is  desirable  not  to  remove  from  their  place 
of  deposit  may  be  proved  by  examined  copies. 
Burpee  v.  Carvill,  16  New  Bruns.  141,  where 
the  court  admitted  an  examined  copy  of  an 
official  public  document  from  the  records  of 
the  custom  house  in  Liverpool. 

Explanation  of  Alteration.  —  Where  a  public 
document,  prepared  by  a  sworn  officer,  is 
produced  by  the  officer  to  whose  custody  the 
law  intrusts  il,  the  party  offering  it  in  evidence 
is  not  required  to  explain  an  erasure  or  altera- 
tion visible  upon  its  face  and  appearing  to 
have  been  made  at  the  same  time  and  by  the 
same  hand  as  the  obliterated  letters  and 
figures.  People  v.  Minck,  21  N.  Y.  539.  See 
the  title  Alteration  ok  Instruments,  vol.  2, 
p.  270  et  seq. 

2.  Rev.  Stat.  U.  S.,  905-908.  See  the 
statutes  of  the  several  slates. 

8.  See  the  titles  Attestation,  vol.  3,  p.  273; 
Autiikntication,  vol.  3,  p.  516;  Exemplifi- 
cation; Fori;i(;n  Laws;  Judicial  Notice; 
Judgments  AND  Decrees;  Records;  Statutes. 

4.  Stark.  Ev.  452. 

6.  Stark.  Kv.  4.52. 

Court  Rolls  and  Cnstomaries  of  Manors  arc  evi- 
dence between  the  lord  and  tenants.  Stark. 
Ev.  452.  See  generally  as  to  the  admission  of 
such  documents  in  evidence,  Roe  t'.  Parker,  5 
T.  R.  26;  Tarrant  v.  Heliier,  3  T.  R.  162; 
D«nn  V.  Spray,  t  T.  R.  466;    Price  v.  Wood- 


house,  3  Exch.  616;  Doe  v.  Olley,  12  Ad.  &  El. 
481,  40  E.  C.  L.  loi;  Doe  v.  Hall,  16  East 
208;  Rogers  t.  Allen,  I  Campb.  309;  Doe  v. 
Cook,  5  Esp.  N.  P.  221;  Doe  v.  Freeman,  12 
M.  &  W.  844;  Richards  v.  Bassett,  10  B.  &  C. 
657,  21  E.  C.  L.  142. 

6.  Books  of  Corporation  Evidence  of  Its  Acts  and 
Proceedings  —  Calijomia.  —  Barstow  v.  City  R. 
Co.,  42  Cal.  465. 

Georgia.  —  Hall  v.  Carey,  5  Ga.  239;  Brower 
V.  East  Rome  Town  Co.,  84  Ga.  219,  28  Am.  & 
Eng.  Corp.  Cas.  51. 

Illinois.  —  Fitch  v.  Pinckard,  5  111.  69; 
Ryder  v.  Alton,  etc.,  R.  Co.,  13  111.  516. 

Louisiana.  —  Hincks  v.  Converse,  38  La. 
Ann.  871. 

Maine.  —  Coffin  v.  Collins,  17  Me.  440; 
Hudson  V.  Carman,  41  Me  85;  Nason  v.  First 
Bangor  Christian  Church,  66  Me.  100. 

Massachusetts .  —  Hayward  v.  Pilgrim  Soc, 
21  Pick.  (Mass.)  270;  Townsend  v.  First  Free- 
will Baptist  Church,  6  Cush.  (Mass.)  279. 

Michigan.  —  People  v.  Oakland  County 
Bank,  I  Dougl.  (Mich.)  282. 

Minnesota.  —  Schell  v.  St.  Paul  Second  Nat. 
Bank,  14  Minn.  43. 

Mississippi.  —  Smith  v.  Natchez  Steamboat 
Co.,  I  How.  (Miss.)  479. 

Ne7u  Hampshire.  —  Ilaven  v.  New  Hamp- 
shire Insane  Asylum,  13  N.  H.  532,  38  Am. 
Dec.  512;  Haynes  v.  Brown,  36  N.  H.  545. 

Ncui  Jersey.  —  North  River  Meadow  Co.  v. 
Christ  Church,  22  N.  J.  L.  424,  53  Am.  Dec. 
258;  Black  V.  Lamb,  12  N.  J.  Eq.  108. 

New  York.  —  Abernelhy  v.  Church  of  Puri- 
tans, 3  Daly  (N.  Y.)  i;  Dent  v.  North  Ameri- 
can Steamship  Co.,  49  N.  Y.  390;  Boardman 
7'.  Lake  Shore,  etc.,  R.  Co..  84  N.  Y.  157; 
Rudd  V.  Robinson.  126  N.  Y.  113,  22  Am.  St. 
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the  entries  in  the  books  of  the  corpi 
than  the  proceedings  of  the  corporatic 
troversy  between  the  corporation  and 

Rep.  8i6.    But  see  Jackson  v.  Walsh,  3  Johns. 
(N.  Y.)  226. 

South  Carolina.  —  Columbia  Corp.  v.  Harri- 
son, 2  Mill  (S.  Car.)  213. 

Firoinia.  —  Grays  v.  Lynchburg,  etc..  Turn- 
pike Co.,  4  Rand.  (Va.)  578. 

See  also  supra,  this  title.  Public  Documents 
—  Municipal  Records. 

At  common  law  the  admissibility  of  the 
books  of  a  corporation  depends  upon  the  nature 
of  the  acts  recorded;  if  they  are  obviously  of  a 
public  character,  and  the  entries  were  made 
by  a  proper  officer,  they  will  be  received  in 
evidence  for  or  against  the  corporation,  but 
this  rule  does  not  extend  to  acts  of  a  private 
nature,  where  the  corporation  is  not  a  party. 
Terry  v.  Birmingham  Nat.  Bank,  93  Ala.  599, 
30  .\m.  St.  Rep.  87. 

Organization  and  Existence.  —  The  books  and 
records  of  a  corporation  are  admissible  to 
prove  its  organization  and  existence.  Glenn 
V.  Liggett,  47  Fed.  Rep.  472;  Duke  v.  Cahawba 
Nav.  Co.,  10  Ala.  82;  44  Am.  Dec.  472;  Ryder 
V.  Alton,  etc.,  R.  Co.,  13  111.  516;  Peake  v. 
Wabash  R.  Co.,  18  III.  88;  Coffin  v.  Collins,  17 
Me.  440;  Hudson  z/.  Carman,  41  Me.  85;  Foster 
V.  White  Cloud  City  Co.,  32  Mo.  505;  Holland 
V.  Commercial  Bank,  22  Neb.  571;  Wood  z*. 
Jefferson  County  Bank,  9  Cow.  (N.  Y.)  194; 
Buncombe  Turnpike  Co.  v.  M'Carson,  i  Dev. 
&  B.  L.  (18  N.  Car.)  306;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  208;  Grays  v.  Lynchburg, 
etc..  Turnpike  Co.,  4  Rand.  (Va.)  578. 

Thus,  where  the  corporate  existence  of  the 
plaintiff  suing  as  a  corporation  is  denied  by 
plea,  the  original  articles  of  association  prop- 
erly recorded  are  admissible  in  evidence. 
Fortin  v.  U.  S.  Wind  Engine,  etc.,  Co.,  48  111. 
451,  95  Am.  Dec.  560. 

See  also  the  title  Corporations,  vol.  7,  pp. 
658,  66l  et  seq. 

Notification  of  Meeting  and  Quorum  Present.  — 
Where  the  corporate  record  book  recites  that 
directors'  meetings  were  held  at  which  instal- 
ments were  laid  upon  the  stock,  and  that  a 
quorum  was  present,  this  is  presumptive  proof 
that  all  directors  had  been  duly  notified  of  the 
meetings,  whether  living  in  a  foreign  state  or 
not.    Lane  v.  Brainerd,  30  Conn.  565. 

Where  the  charter  of  a  corporation  required 
that  two-thirds  of  the  members  should  be 
assembled  for  the  transaction  of  business,  and 
it  appeared  from  the  minutes  that  "  after  due 
invitation,  the  corporators  met,"  it  was  held 
that  this  was  sufficient  to  prove  a  meeting  of 
two-thirds,  as  it  had  not  been  the  custom  to 
mention  the  names  or  number  of  those  pres- 
ent. Com.  V.  Woelper,  3  S.  &  R.  (Pa.)  29,  8 
Am.  Dec.  628. 

The  book  of  minutes  of  meetings  of  the  di- 
rectors of  a  bank,  regularly  kept  by  the  cashier, 
is  admissible  as  evidence  to  show  who  of  the 
directors  were  present  and  what  was  done  by 
the  board  at  a  particular  meeting,  as  between 
one  who  was  president  of  the  bank  at  the  time 
the  minute  was  made,  and  a  receiver  of  the 
bank  who  represents  the  corporation.  Olney 
V.  Chadsey,  7  R.  I.  224. 

89: 


iration  relating  to  other  matters  of  fact 
n  are  not  evidence  in  its  favor  in  a  con- 
a  stranger,  or  between  the  corporation 

Acceptance  of  Conveyance.  —  The  books  of  a 
corporation  are  competent  evidence  to  show 
the  acceptance  of  a  conveyance  to  them. 
Brewer  v.  Stone,  11  Gray  (Mass.)  228. 

Adoption  of  Resolution  —  Necessary  Number  of 
Votes  Received. —  An  entry  in  the  minutes  of 
a  meeting  of  a  corporation,  or  its  board  of  di- 
rectors, that  a  certain  proposition  was  adopted, 
is  prima  facie  evidence  that  it  received  the 
number  of  votes  necessary  to  legally  adopt  it. 
Heintzelman  v.  Druids'  Relief  Assoc.,  38 
Minn.  138.  See  also  Cuykendall  v.  Douglas, 
19  Hun  (N.  Y.)  577. 

Agreement  by  Stockholders  as  Individuals. — 
The  minutes  of  a  corporation  are  not  evidence 
of  an  agreement  alleged  to  have  been  made  by 
the  stockholders  as  individuals  and  not  in- 
tended to  bind  the  company.  Black  v. 
Shreve,  13  N.  J.  Eq.  455. 

Evidence  Against  Directors  as  to  OfS.cial  Action 
of  Corporation.  —  The  minutes  in  the  minute 
book  of  a  corporation,  made  shortly  after  the 
action  of  the  board  of  directors,  and  at  all 
times  accessible  to  them,  are  prima  facie  evi- 
dence against  the  directors  as  to  their  official 
action.  Allison  v.  Coal  Creek,  etc..  Coal  Co., 
87  Tenn.  60,  24  Am.  &  Eng.  Corp.  Cas.  34. 

Members  Bound  by  Entries  in  Corporation  Books. 
—  A  stockholder  and  officer  of  a  corporation, 
having  in  his  power  the  inspection  and  super- 
vision of  its  books,  is  as  much  bound  prima 
facie,  by  the  entries  therein,  as  a  partner  would 
be  bound  by  the  books  of  his  firm.  Montgom- 
ery V.  Exchange  Bank  (Pa.  1886)  6  Atl.  Rep. 
133,  15  Am.  &  Eng.  Corp.  Cas.  595.  See  also 
Whitehall  First  Nat.  Bank  v.  Tisdale,  84  N.  Y. 
655  affirming  18  Hun  (N.  Y.)  151. 

All  members  of  a  corporation  are  chargeable 
with  a  knowledge  of  the  entries  made  b)'  their 
agent  in  the  course  of  his  business,  and  the 
true  meaning  thereof.  Allen  v.  Coit,  6  Hill 
(N.  Y.)  318.  But  the  mere  fact  that  a  person 
is  an  officer  does  not  necessarily  make  him 
chargeable  with  actual  knowledge  of  its  busi- 
ness transactions  and  of  the  entries  made  in  its 
books.  Rudd  v.  Robinson,  126  N.  Y.  113,  22 
Am.  St.  Rep.  816,  33  Am.  &  Eng.  Corp.  Cas. 
301;  Powell  V.  Conover,  75  Hun  (N.  Y.)  ii. 

Parol  Evidence  Inadmissible.  —  Where  the 
records  of  a  corporation  are  in  existence  and 
can  be  obtained,  parol  evidence  is  inadmissible 
to  prove  the  acceptance  of  the  charter,  9r  to 
prove  what  persons  are  members  of  the  coi- 
poration.  Coffin  v.  Collins,  17  Me.  440.  See 
also  Methodist  Chapel  Corp.  v.  Heriick,  25 
Me.  354. 

The  testimony  of  an  oflTicer  of  a  corporation 
is  inadmissible  to  prove  any  facts  appearing 
upon  its  records,  unless  he  has  notified  the 
company  to  produce  the  books,  and  they  have 
not  done  so.  Haven  v.  New  Hampshire  In- 
sane Asylum,  13  N.  H.  532,  38  Am.  Dec.  512; 
Lumbard  v.  Aldrich,  8  N.  H.  31,  28  Am.  Dec. 
381;  Thayer  v.  Middlesex  Mut.  F.  Ins.  Co.,  la 
Pick.  (Mass.)  326.  But  such  testimony  may 
be  received  upon  such  notice  and  failure  to  pro- 
duce. Gafiford  v.  American  Mortg.,  etc.,  Co.» 
77  Iowa  736,  28  Am.  &  Eng.  Corp.  Cas.  53. 
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and  a  member  thereof  holding  or  claiming  adversely  to  it.  Nor  are  they  evi- 
dence against  a  member  of  the  corporation  of  his  contracts  or  private  dealings 
with  the  company.     In  that  respect,  he  is  to  be  regarded  as  a  stranger.* 

Corporation  Books  Only  Prima  Facie  Evidence. — The  corporation  books  are  only  pre- 
sumptive or  prima  facie  evidence  of  the  facts  therein  stated.* 

b.  As  Against  the  Corporation.  —  It  is  well  settled  that  the  books 
and  records  of  a  corporation  are  admissible  as  evidence  against  the  corpora- 
tion, as  being  in  the  nature  of  admissions.* 

c.  As  Between  the  Corporation  and  Its  Members.  —  The  books  of  a 
corporation  are  admissible  in  evidence  in  a  controversy  between  the  corpora- 
tion and  its  members  in  matters  pertaining  to  the  corporation's  proceedings 
and  acts,*  but  where  the  corporation  deals  with  its  members  as  with  individu- 


The  records  of  a  bank,  when  produced  by 
the  bank,  are  not  the  only  competent  evidence 
of  the  appointment  and  authority  of  the  cash- 
ier, and  of  deposits  made  therein;  but  parol 
evidence  is  admissible  in  proof  of  these  facts. 
Concord  v.  Concord  Bank,  i6  N.  H.  26.  See 
also  Banks  v.  Darden,  18  Ga.  318. 

The  books  of  a  corporation,  though  admis- 
sible to  prove  the  acceptance  of  its  charter, 
its  organization,  election  of  officers,  and  other 
corporate  acts,  are  not  admissible  in  matters 
of  a  private  nature  in  support  of  its  own  claims 
against  a  stranger,  or  even  against  a  member 
who  claims  adversely  and  not  under  the  corpo- 
ration.   Wheeler  t.  Walker,  45  N.  H.  355. 

1.  Corporation  Books  Not  Generally  Evidence  in 
Its  Favor  of  Private  Transactions. —  Ilaynes  v. 
Brown,  36  N.  H.  545. 

In  Marriage  v.  Lawrence,  3  B.  &  Aid.  142,  5 
E.  C.  L.  245,  it  was  held  that  an  entry  in  the 
books  of  a  corporation  is  not  evidence  for  the 
corporation  unless  it  be  an  entry  of  a  public 
nature. 

2.  Mudgett  V.  Horrcll,  33  Cal.  25;  Lane  v. 
Brainerd,  30  Conn.  565;  Heintzelman  v. 
Druids'  Relief  Assoc.,  38  Minn.  138;  Allison 
V.  Coal  Creek,  etc..  Coal  Co.,  87  Tenn.  60,  24 
Am.  &  Eng.  Corp.  Cas.  34. 

The  book  of  minutes  of  a  corporation  is  only 
prima  facie  evidence  of  the  correctness  of  the 
entries  made  in  it,  and  the  appearance  of  the 
entries  may,  of  itself,  raise  so  strong  a  sus- 
picion against  the  regularity  of  the  proceed- 
ings, that  no  weight  will  be  given  to  them. 
Van  Hoop  v.  Somerville  Mfg.  Co.,  5  N.  J.  Eq. 
137. 

Evidence  Admissible  to  Impeach  Corporation 
Record. —  Where  in  an  action  of  assumpsit, 
upon  the  common  counts,  against  a  corpora- 
tion, to  recover  for  the  expense  of  obtaining 
the  defendant's  charter,  the  plaintiffs,  under 
the  count  upon  an  account  stated,  rested  their 
case  on  proof  of  an  entry  in  what  they  claimed 
to  be  a  record  book  of  the  defendants,  of  a  vote 
of  the  directors  at  a  meeting  held  on  a  certain 
day  which  approved  of  the  plaintiffs'  bill  and 
directed  the  same  to  be  paid,  it  was  held  that, 
for  the  purpose  of  showing  that  such  record 
book  was  not  authentic,  two  other  books  pur- 
porting to  contain  records  of  the  proceedings 
of  said  directors  on  the  same  day,  and  in 
which  said  vote  did  not  appear,  were  admis- 
sible. Goodwin  v.  U.  S.  Annuity,  etc.,  Ins. 
Co.,  24  Conn.  591. 

In  Mudgett  t.  i  lorrell,  33  Cal.  25,  it  was  held 
that  the  presumptive  evidence  from  the  cor- 


poration books  that  a  certain  person  was  a 
stockholder,  was  overcome  by  the  direct  testi- 
mony of  witnesses  that  such  person  refused  to 
accept  stock  and  never  became  a  stockholder. 

3.  Books  Admissible  Against  Corporations.  — 
Foster  v.  White  Cloud  City  Co.,  32  Mo.  505; 
Haven  v.  New  Hampshire  Insane  Asylum,  13 
N.  H.  532,  38  Am.  Dec.  512;  North  America 
Bldg.  Assoc.  V.  Sutton,  35  Pa.  St.  463,  78  Am. 
Dec.  349;  I  Morawetz  on  Corp.  76. 

Where  the  plaintiff  in  an  action  against  a 
corporation  to  recover  rent  claimed  that  the  ' 
premises  in  question  were  leased  by  the  presi- 
dent of  the  corporation  as  their  agent,  and 
offered  in  evidence  a  record  book  of  the  defend- 
ant containing  votes  of  the  defendant  ratifying 
the  action  of  the  president,  it  was  held  that  the 
book  was  admissible  to  prove  such  ratification. 
Howard  Ins.  Co.  v.  Hope  Mut.  Ins.  Co.,  22 
Conn.  394. 

In  an  action  by  the  receiver  of  a  bank  upon 
a  note  where  the  defense  was  that  the  note  had 
been  altered  without  the  defendant's  consent, 
and  it  was  conceded  at  the  trial  that  the  altera- 
tion had  been  made  by  the  cashier  of  the  bank, 
but  it  was  claimed  that  the  alteration  was  un- 
authorized and  so  did  not  bind  the  bank,  t 
was  held  that  the  defendant  might  show  by- 
the  books  of  the  bank  that  the  note  as  altered 
had  been  entered  therein,  as  evidence  tending 
to  show  a  ratification  by  the  bank.  WyckofI 
V.  Johnson,  2  S.  Dak.  91. 

In  an  action  against  a  railroad  company  for 
injuries  caused  by  the  derailment  of  a  car  in 
consequence  of  the  defective  condition  of  the 
track,  the  official  reports  made  by  the  superin- 
tendent of  the  road  to  the  board  of  directors 
are  competent  evidence,  as  against  the  cor- 
poration, of  the  condition  of  the  road.  V'icks- 
burg,  etc.,  R.  Co.  r'.  Putnam,  118  U.  S.  545. 

A  Corporation  Is  Not  Bound,  as  to  Third  Per- 
sons, by  Interpolations  Fraudulently  Inserted  in  Its 
Becords,  if  such  third  persons  have  not  acted  on, 
seen,  or  known  of  the  existence  of  the  matters 
so  interpolated  and  appearing  to  be  a  part  of 
the  records.  Holden  t.  Hoyt,  134  Mass.  181, 
4  Am.  &  1-ng.  Corp.  Cas.  47. 

4.  Corporation  Books  Admissible  as  Between 
Corporation  and  Members.  —  Jefferson  v.  Stewart, 
4  Ilarr.  (Del.)  82;  Merchants'  Bank  v.  Rawls, 
21  Ga.  334;  White  Mountains  R.  Co.  7k  East- 
man, 34  N.  H.  124;  Abernethy  t.  Church  of 
Puritans,  3  Daly  (N.  Y.)  i;  Hamilton,  etc., 
Plank  Road  Co.  v.  Rice,  7  Barb.  (N.  Y.)  157; 
Fleming  Wallace,  2  Yeates  (Pa.)  120;  Bav- 
ington  7'.  Pittsburgh,  etc.,  R.  Co.,  34  Pa.  St. 
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.lis,  in  which  case  they  sustain  the  relation  of  strangers  to  it,  the  corporation 
books  are  not  admissible  against  the  members  as  evidence  of  such  private 
contracts  and  dealings;*  and  in  the  application  of  this  principle  directors  of 
the  corporation  and  stockholders  thereof  stand  upon  the  same  footing.* 


35S.  Bedford  R.  Co.  7'.  Bowser,  48  Pa.  St.  29. 

The  original  corporation  book,  although  not 
under  the  corporate  seal,  is  good  evidence  in  a 
suit  by  the  corporation  against  one  of  its  mem- 
bers.   Fleming  v.  Wallace,  2  Yeates  (Pa.)  120. 

The  records  kept  by  the  clerk  of  a  railroad 
corporation  of  the  proceedings  of  the  directors 
in  ordering  assessments  upon  the  shares  in  the 
capital  stock,  may  be  used  as  evidence  by  the 
corporation  in  a  suit  brought  by  it  to  recover 
an  assessment  upon  shares  subscribed  for  by 
the  defendant,  where  he  was  one  of  the  orig- 
inal grantees  in  the  charter,  and  a  director  at 
the  time  the  assessment  was  ordered,  and  had 
exercised  the  privileges  of  a  stockholder  in 
virtue  of  the  shares  upon  which  the  assess- 
ment was  made.  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124. 

In  an  action  for  dues  to  a  corporation, 
against  one  of  the  corporators,  the  treasurer's 
ledger  containing  only  aggregate  sums,  made 
up  from  time  to  time  of  small  details,  but 
always  adjusted  between  the  treasurer  and  the 
party,  with  the  oath  of  the  treasurer,  was  admit- 
ted as  sufficient  evidence  without  producing 
the  details,  though  some  of  the  items  consisted 
of  penalties  under  the  corporation.  Columbia 
•V.  Harrison,  2  Mill  (S.  Car.)  213. 

Under  statutes  requiring  corporations  to 
keep  a  record  of  their  business  transactions, 
and  making  such  records,  or  duly  authenti- 
cated copies  thereof,  competent  evidence  in 
any  action  or  proceeding  to  which  the  corpora- 
tion is  a  party,  it  was  held  in  an  action  by  a 
corporation  against  a  member  to  collect  an 
assessment  made  under  its  charter,  that  the 
corporation  records  were  the  best  evidence 
thereof.  Guadalupe,  etc..  Rivers  Stock  Assoc. 
V.  West,  76  Tex.  461. 

Corporation  records  are  competent  evidence 
against  a  corporation  to  prove  the  amount  of 
unpaid  instalments  of  stock  as  well  as  of  calls. 
Bavington  v.  Pittsburgh,  etc.,  R.  Co.,  34  Pa. 
St.  358.  Or  to  show  the  number  of  shares  that 
have  been  taken.  Penobscot  R.  Co.  v.  Dum- 
mer,  40  Me.  172,  63  Am.  Dec.  654.  Or  to 
prove  the  resolutions  calling  for  payment  of 
instalments  upon  sub'scriptions  for  stock. 
Hamilton,  etc.,  Plank  Road  Co.  v.  Rice,  7 
Barb.  (N.  Y.)  157. 

As  Against  Purchaser  from  Corporator.  —  The 
books  of  a  meadow  company,  authorized  by  its 
act  of  incorporation  to  assess  certain  rates  upon 
each  member,  "  his  heirs  and  successors,"  in 
respect  to  his  land,  were  held  admissible  in  an 
action  against  a  purchaser  of  the  land  from  one 
of  the  original  corporators,  to  prove  the 
amount  of  the  assessment  and  his  proportion 
thereof.    Comfort     Leland,  3  Whart.  (Pa.)  81. 

The  By-laws  of  a  Corporation  Are  Evidence 
Against  Its  OflBcers  although  they  are  not  mem- 
bers of  the  coiporation.  Wilmington,  etc.. 
Bank  v.  Wollaston,  3  Harr.  (Del.)  go. 

1.  Corporation  Books  Not  Evidence  of  Private 
Dealings  with  Members.  —  Glenn  z;.  Liggett,  47 
Fed.  Rep.  472;  Haynes  v.  Brown,  36  N.  H. 
545.    To  the  same  effect  see  Hill  v.  Manchester, 


etc.,  Water  Works  Co.,  5  B.  &  Ad.  866,  27  E. 
C.  L.  219,  2  N.  &  M.  573. 

The  business  transactions  of  a  corporation 
with  its  members  are  on  the  same  footing  as 
its  transactions  with  strangers,  and  business 
entries  in  its  books  of  account  are  not  more 
evidence  against  the  members  than  against 
strangers.  Rudd  v.  Robinson,  126  N.  Y. 
113,  22  Am.  St.  Rep.  816,  33  Am.  &  Eng. 
Corp.  Cas.  301.  In  this  case  Earl,  J.,  said: 
"  After  a  careful  consideration  of  all  the 
cases  which  have  come  to  our  attention,  we 
can  perceive  no  principle  upon  which  the  ac- 
count books  of  a  corporation  can  be  evidence 
against  a  member  of  the  corporation  of  the  ac- 
counts and  entries  therein  made  in  a  suit 
brought  by  the  corporation  or  its  representa- 
tives against  him  to  enforce  his  liability  upon 
such  account.  The  officers  and  bookkeepers 
of  a  corporation  are  in  no  sense  his  agents. 
Individually  he  has  no  control  over  their  acts, 
and  has  no  responsibility  therefor;  and  in 
making  the  entries  they  do  not,  in  any  legal 
sense,  represent  or  bind  him.  *  *  *  jj. 
would  be  quite  a  dangerous,  and  we  think 
startling,  proposition  to  hold  that  a  clerk  or 
other  officer  in  a  business  corporation  could 
enter  charges  in  its  books  of  account  against  a 
director  or  stockholder  which  could  be  proved 
in  favor  of  the  corporation  by  the  mere  pro- 
duction of  the  books,  thus  throwing  upon  him, 
or  his  personal  representatives  after  his  death, 
the  burden  of  explaining  the  entries  or  show- 
ing them  to  be  untrue,  and  we  believe  the  doc- 
trine has  no  support  in  principle  or  authority. 
A  corporation,  seeking  to  enforce  a  claim 
against  one  of  its  directors  or  stockholders, 
must  establish  it  by  the  application  of  the  same 
rules  of  evidence  which  are  applied  in  an 
action  brought  by  an  individual  to  enforce  a 
claim  against  any  defendant." 

2.  Directors  and  Stockholders  on  Same  Footing. 
—  In  an  action  by  the  receiver  of  an  insolvent 
corporation  against  a  trustee  to  charge  him  in 
respect  to  the  unlawful  receipt  and  appropria- 
tion of  the  money  and  property  of  the  corpora- 
tion, the  account  books  of  the  corporation  are 
inadmissible  to  establish  the  liability  of  the 
defendant.  Rudd  v.  Robinson,  126  N.  Y.  113, 
22  Am.  St.  Rep.  816,  33  Am.  &  Eng.  Corp. 
Cas.  301.  In  so  holding  the  court  by  Earl,  J., 
said:  "  As  to  the  competency  of  such  books,  di- 
rectors and  stockholders  of  a  corporation  stand 
upon  the  same  footing.  It  is  quite  true  that  a 
director  stands  in  a  more  favorable  position  to 
know  what  is  going  on  within  the  corporation, 
and  to  be  more  familiar  with  its  books  in  some 
cases,  than  a  stockholder.  He  has  the  right 
to  inspect  the  books  of  the  corporation,  and 
so  has  a  stockholder.  A  stockholder  having 
the  ability  is  just  as  able  to  become  familiar 
with  the  contents  of  the  books  of  a  corporation 
to  which  he  belongs  as  a  director,  and  there  is 
no  principle  of  law  by  which  a  director  can  be 
charged  with  knowledge  of  the  entries  in  the 
books  of  a  corporation  which  is  not  equally  ap- 
plicable to  its  stockholders.    It  is  frequently 
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d.  As  Between  Members. — The  books  of  a  private  corporation  are 
admissible  between  members  of  the  corporation  to  prove  its  corporate  acts 
and  transactions,  for  as  between  them  the  books  are  of  the  nature  of  pubHc 
documents.* 

e.  As  Between  Strangers  and  Members.  — In  an  action  by  a  stranger 
against  a  member  of  the  corporation,  the  books  and  records  of  the  corpora- 
tion are  admissible  for  the  purpose  of  proving  its  organization*  and  corporate 
acts,'  but  not  as  evidence  of  its  private  transactions.* 

f.  As  Against  Strangers.  —  The  books  and  records  of  a  corporation  are 
admissible  in  evidence  as  against  strangers  for  the  purpose  of  proving  the 
organization  and  existence  of  the  corporation,  and  the  acts  and  transactions  of 
the  corporation  as  such,*  but  not  in  matters  relative  to  any  property  or  right 
claimed  by  the  corporation  for  the  purpose  of  establishing  such  rights  against 
third  persons.* 


easier  to  charge  a  director  with  knowledge  of 
the  books  than  it  is  to  charge  a  stockholder, 
because  he  usually  has  an  active  part  in  the 
management  of  the  corporation ;  but,  as  a  gen- 
eral rule,  many  directors  in  corporations  are 
just  as  ignorant,  and  necessarily  so,  of  the 
particular  accounts  contained  in  its  books  as 
stockholders  are."  See  also  Powell  v.  Con- 
over,  75  Hun  (N.  Y.)  ii. 

1.  Between  Members.  —  Hubbell  v.  Meigs,  50 
N.  Y.  480;  Feabody  v.  Speyers,  56  N.  Y.  230; 
Com.  V.  Woelper,  3  S.  &  R.  (Pa.)  29,  8  Am. 
Dec.  628;  2  Phil.  Ev.  295;  i  Greenl.  Ev.,  ^ 
493- 

2.  To  Prove  Organization  as  Against  Members. 

—  In  an  action  against  an  individual  stock- 
holder to  recover  the  amount  of  a  creditor's 
execution  against  a  corporation,  the  books  of 
the  corporation  are  admissible,  and  the  best 
evidence,  to  prove  the  organization  and  exist- 
ence of  the  corporation.  Hudson  v.  Carman, 
41  Me.  84. 

3.  Corporation  Books  Evidence  Against  Member 
of  Corporate  Acts.  —  In  a  suit  by  a  bank  against 
the  stockholders  of  a  corporation  on  a  bond 
given  by  them  to  secure  credit  at  the  bank  for 
the  corporation,  where  the  stockholders  had 
participated  in  the  company's  action  in  giving 
a  note  intended  to  be  secured  by  said  bond, 
which  bond  recited  the  action  of  the  company 
in  securing  the  loan,  it  was  held  that  the 
records  of  the  company  were  admissible  for  the 
purpose  of  showing  what  the  company  actually 
did  in  the  premises,  and  the  defendants  were 
estopped  from  denying  its  authority  to  so  act. 
Grand  Rapids  Fourth  Nat.  Bank  v.  Olney,  63 
Mich.  58. 

In  an  action  to  enforce  the  individual 
lialiility  of  a  stockholder,  entries  in  the  ledger 
of  the  corporation  showing  the  nature  and 
amount  of  the  company's  indebtedness  to  the 
plaintiff  creditors  are  competent  evidence  of 
the  f:ict.     Mrllo^e  i\  VVhocicr,  45  Pa,  St.  32. 

The  Mere  Fact  that  a  Person  Is  a  Trustee  of  a 
Corporation  does  not  make  him  chargeable  with 
actual!  ktiowledge  of  its  business  transactions 
and  of  the  entries  made  on  its  books.  Powell 
V.  Conover,  75  Hun  (N.  Y.)  it;  Rudd  t.  Rob- 
inson. 126  N.  Y.  113,  22  Am.  St.  Rep.  816. 

4.  In  an  action  by  a  creditor  of  a  corporation 
against  a  stockholder  to  enforce  his  individual 
liability  for  a  debt  contracted  by  the  corpora- 
tion, the  corporation's  books  relating  to  its 
private  transactions  are  not  admissible  in  evi- 
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dence.  Hager  z;.  Cleveland,  36  Md.  476-,  Neil- 
son  f.  Crawford,  52  Cal.  248. 

6.  Duke  I'.  Cahawba  Nav.  Co.,  10  Ala.  82,  44 
Am.  Dec.  472.    See  also  the  title  Corpor.a- 

TIONS,  vol.  7,  p.  665. 

6.  Corporation  Books  Not  Evidence  Against 
Strangers. — -London  v.  Lynn,  i  H.  Bl.  214, 
note;  Coosaw  Min.  Co.  v.  Carolina  Min.  Co., 
75  Fed.  Rep.  860;  Jones  v.  Florence  Wesleyan 
University,  46  Ala.  626;  Union  Bank  v.  Call,  5 
Fla.  40Q;  Chase  v.  Sycamore,  etc.,  R.  Co.,  38  111. 
215;  Erie,  etc..  Despatch  v.  Cecil,  112  111.  180; 
Dolan  V.  Wilkerson,  57  Kan.  758:  Redding  v. 
Godwin,  44  Min.  355,  32  Am.  &  Eng.  Corp. 
Cas.  635;  Cape  Girardeau,  etc.,  R.  Co.  v. 
Kimmel,  58  Mo.  83;  Smith  v.  North  Carolina 
R.  Co.,  68  N.  Car.  107.  See  also  Carey  v. 
Williams,  51  U.  S.  App.  204,  6  Am.  &  Eng. 
Corp.  Cas.  (N.  S.)  637;  Davies  v.  Morgan,  i 
Cromp.  &  J.  587:  I  Tyr.  457. 

Although,  as  a  general  rule,  corporation 
books  are  evidence  of  the  acts  and  proceedings 
of  the  corporate  body,  when  they  are  properly 
kept,  entries  in  them  of  matters  relative  to  any 
property  or  right  claimed  by  the  corporation 
can  never  be  evidence,  unless  made  so  by  an 
act  of  legislature,  to  establish  such  rights 
against  third  parties.  Jones  v.  Florence 
Wesleyan  University,  46  Ala.  626. 

Books  kept  by  a  railroad  company  solely  for 
its  own  use  are  not  admissible  as  evidence 
when  offered  by  the  company  in  an  action 
against  it  by  a  stranger  seeking  to  recover 
damages  sustained  through  the  company's 
negligence.  Pittsburgh,  etc.,  R.  Co.  v.  Cun- 
nington,  39  Ohio  St.  327,  13  Am.  &  Eng.  R. 
Cas.  529;  Pittsburgh,  etc.,  R.  Co.  v.  Noel,  77 
Ind.  no,  7  Am.  &  Eng.  R.  Cas.  524. 

Books  of  account  by  the  cashier  of  a  bank 
are  not  evidence  against  strangers.  Union 
Bank  v.  Call,  5  Fla.  409. 

A  bank's  books  are  not  admissible  as  evi- 
dence for  the  bank  in  a  suit  against  a  depositor. 
State  Bank  v.  Clark,  i  Il.-xwks  (8  N.  Car.)  36. 

Entries  in  the  books  of  a  corporation  are,  as 
a  rule,  competent  evidence  of  the  proceedings 
of  the  corporation,  but  such  entries  are  not 
notice  to  third  persons  of  such  proceedings  so 
as  to  raise  up  against  them  an  equitable 
estoppel  arising  from  a  consent  thereto.  As 
to  them  the  corporation  books  are  private 
books,  and  they  are  not  chargeable  with  knowl- 
edge of  matters  therein  recorded.  Wethcrbee 
V.  Baker,  35  N.  J.  Eq.  501. 
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g.  As  EvinENCE  OF  Membership.  —  There  has  been  much  diversity  of 
opinion  as  to  whether,  under  what  circumstances,  and  to  what  extent  the 
books  and  records  of  a  corporation  are  admissible  for  the  purpose  of  proving 
tliat  a  particular  person  is  a  member  of  the  corporation.  It  has  been  held  that 
in  an  action  to  recover  a  stock  subscription  or  assessment  the  books  of  the 
C(->rporation  arc  not  admissible  as  evidence  of  the  defendant's  membership;* 
but  according  to  the  great  weight  of  authority,  the  books  of  the  corporation 
are  privia  facie  evidence  of  its  membership,*  but  they  are  not  conclusive.' 
A  full  discussion  of  this  point  will  be  found  elsewhere  in  this  work.* 

Books  of  Account.  —  It  has  been  held  that  the  books  of  account  of 
a  private  corporation,  with  respect  to  their  competency  as  evidence,  stand 
upon  the  same  footing  as  the  account  books  of  individuals,'  and  in  numerous 
cases  their  competency  has  been  determined  upon  the  principles  governing 
the  admission  of  books  of  account  generally,  without  reference  to  the  fact  that 
they  were  the  books  of  a  corporation.*    In  view  of  these  facts  a  separate  dis- 


Although  the  books  of  a  company  are  not 
evidence  ag^ainst  third  persons,  such  books 
containing  a  memorandum  in  writing  made 
by  an  agent  of  the  parties  and  at  their  request, 
in  that  view  and  not  as  the  books  of  the  com- 
panv,  are  admissiole  in  evidence  for  and 
against  the  parties,  and  for  and  against  all 
persons  claiming  under  them.  New  England 
Mfg.  Co.  '■.  Vandyke,  g  N.  J.  Eq.  498. 

1.  Corporation  Books  Not  Generally  Evidence  of 
Membership,  —  Carey  v.  Williams,  51  U.  S. 
App.  204,  6  Am.  &  Eng.  Corp.  Cas.  N.  S.  637; 
Chase      Sycamore,  etc.,  R.  Co.,  38  111.  215. 

In  Howard  z/.- Glenn,  85  Ga.  238,  21  Am.  St. 
Rep.  156,  the  court,  by  Blandford,  J.,  said: 
"  It  has  been  held  that  the  books  of  a  corpora- 
tio:i  are  admissible  to  show  prima  facie  that 
the  defendant  was  a  subscriber  to  the  stock  of 
the  company,  and  was  a  stockholder  therein; 
but  while  we  do  not  think  this  ruling  is  cor- 
rect upon  any  reason  or  principle  known  to 
us,  yet  under  the  facts  of  this  case,  we  think 
the  books  were  properly  admitted  in  evidence. 
We  know  of  no  decision,  however,  which 
shows,  upon  principle,  that  such  books  are 
admissible  without  some  special  circum- 
stance." 

The  principle  upon  which  these  decisions 
proceed  is  that  unless  membership  is  proved 
aliunde,  the  books  are  inadmissible,  as  being 
in  the  nature  of  self-serving  declarations. 
Carey  v.  Williams,  51  U.  S.  App.  204,  6  Am. 
&  Eng.  Corp.  Cas.  N.  S.  637.  See  the  title 
Declarations  (in  Evidence),  ante,  p.  5. 

It  has  been  held  in  Calif ontia  that  the  stock 
book  of  a  corporation  is  not  admissible  to 
prove  a  party  a  stockholder,  in  an  action  by  a 
creditor  of  the  company  against  him.  Mudg- 
ett  V.  Horrell,  33  Cal.  25. 

And  in  Pennsylvania,  that  corporation  books 
purporting  to  contain  subscriptions  of  stock 
are  not,  of  themselves,  evidence  of  the  exist- 
ence of  such  subscriptions.  Philadelphia, 
etc.,  R.  Co.  -'.  Hickman,  28  Pa.  St.  318. 

2.  Books  Admissible  to  Prove  Membership.  — 
Turnbull  v.  Payson,  95  U.  S.  418;  Glenn  v. 
Liggett,  47  Fed.  Rep.  472;  Semple  v.  Glenn, 
gi  Ala.  245,  24  Am.  St.  Rep.  894;  Matter  of 
St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529; 
Glenn  v.  Orr,  96  N.  Car.  413;  Congdon  7/. 
Winsor,  17  R.  I.  236;  Lewis  v.  Glenn,  84  Va. 
947;   Pittsburgh,  etc.,  R.  Co.  v.  Applegate,  21 


W.  Va.  172,  16  Am.  &  Eng.  R.  Cas.  440.  See 
also  Reg.  v.  Nash,  2  Den.  C.  C.  493.  16  ]ur. 
553;  Stadacona  Ins.  Co.  v.  Rainsford,  21  New 
Bruns.  309  (a  case  decided  under  the  provi- 
sions of  a  special  statute). 

3.  Corporation  Records  Not  Conclusive  Evidence 
of  Membership,  —  Stephens  v.  Follett,  43  Fed. 
Rep.  842,  31  Am.  &  Eng.  Corp.  Cas.  466; 
Glenn  v.  Liggett,  47  Fed.  Rep.  472. 

4.  See  the  title  Stockholders. 

5.  Terry  v.  Birmingham  Nat.  Bank,  93  Ala. 
599,  30  Am.  St.  Rep.  87. 

6.  Admissibility  of  Corporation  Books  of  Ac- 
count—  Illustrations.  —  The  books  of  an  incor- 
porated bridge  company,  with  proof  that  they 
were  kept  by  the  treasurer  in  the  business  of 
the  company,  and  were  in  his  handwriting, 
and  that  he  was  dead,  are  admissible  under 
the  rule  that  entries  made  in  the  usual  course 
of  business,  by  one  who  had  no  interest  to  fair 
sify,  should  be  received  in  evidence  after  his 
death.  So  also  corporation  books,  proved  by 
the  proper  officer  to  have  been  kept  by  him, 
and  to  contain  correct  entries  of  items  reported 
to  him  in  the  course  of  business,  with  proof 
that  they  were  correctly  reported,  are  admis- 
sible because  proved  by  the  officer  who  kept 
them.  Chenango  Bridge  Co.  v.  Lewis,  63 
Barb.  (N.  Y.)  iii. 

The  books  of  a  corporation  are  admissible 
in  evidence  to  prove  the  claim  of  a  creditor,  as 
against  other  creditors,  if  it  is  shown  that  they 
were  correctly  kept,  and  all  the  circumstances 
support  the  entries  as  to  their  verity.  New 
Orleans  Canal,  etc.,  Co.  v.  Leeds,  49  La.  Ann. 
123,  distingtiishing  Calder  v.  Their  Creditors, 
47  La.  Ann.  1538. 

Corporation  books  are  competent  evidence 
to  prove  the  entries  of  payments  entered 
therein  as  paid  to  an  employee.  Ganther  v. 
Jenks,  76  Mich.  510. 

The  books  of  a  stock  exchange  are  not  ad- 
missible as  evidence  against  a  pledgor  of  stock 
which  was  sold,  on  the  ground  that  his  power 
of  attorney  had  made  the  corporation  his 
agent  to  sell,  unless  it  be  shown  that  the  en- 
tries were  made  contemporaneously  with  the 
sale,  or  so  near  as  to  come  within  the  principle 
of  res  gest(F.  Terry  v.  Birmingham  Nat.  Bank, 
93  Ala.  599,  30  Am.  St.  Rep.  87. 

An  entry  in  the  books  of  a  bank  is  not  ad- 
missible as  evidence  to  show  a  deposit,  in  a 
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cussion  of  these  cases  is  deemed  unnecessary  in  this  connection,  but  will  be 
reserved  for  a  subsequent  section  of  this  article.* 

i.  Requisites  to  Admission.  —  To  render  the  books  of  a  corporation 
admissible  to  prove  its  corporate  acts  there  must  be  proof  that  they  are  the 
books  of  the  corporation,  that  they  have  been  kept  as  its  records,  and  that  the 
entries  therein  have  been  made  by  the  proper  acting  officer  for  that  purpose.* 

VI.  Peivate  Documents  —  1.  In  General.  —  Under  the  head  of  private  doc- 


suit  to  which  the  bank  is  not  a  parly,  unless  it 
be  proved  that  the  clerlt  who  made  the  entry 
is  dead,  or  beyond  the  reach  of  the  process  of 
the  court;  nor  is  it  admissible  to  explain  an 
entry  in  the  private  bank  book  of  the  opposite 
party,  if  the  private  book  be  only  exhibited,  on 
notice  to  produce  it,  given  by  the  party  offer- 
ing the  book  of  the  bank.  Philadelphia  Bank 
■V.  Officer,  12  S.  &  R.  (Pa.)  49. 

In  an  action  by  the  receiver  of  a  bank 
against  a  former  president,  the  bank's  books 
of  account,  regularly  kept,  are  admissible  as 
evidence  of  the  account  entered  on  them 
against  the  president,  when  accompanied  by 
evidence  that  they  were  open  to  his  inspection 
and  probably  seen  by  him,  and  that  he  made 
no  objection  to  the  amount  there  entered,  as 
proof  of  the  implied  admission  by  him  of  the 
correctness  of  the  entry.  Olney  v.  Chadsey, 
7  R.  I.  224. 

In  an  action  by  a  corporation  against  its 
general  manager,  charging  embezzlement  and 
misconduct  and  asking  for  an  accounting,  the 
books  of  the  corporation  kept  under  the  direc- 
tion of  the  defendant,  charged  by  the  by-laws 
with  the  eKpress  duty  of  causing  correct  ac- 
counts to  be  kept,  are  admissible  to  show  a 
failure  to  keep  correct  accounts,  and  the  en- 
tries therein  a'e  prima  facie  evidence  to  estab- 
lish losses  by  the  company  through  his  mis- 
conduct. San  Pedro  Lumber  Co.  v.  Reynolds, 
(Cal.  1S9S)  53  Pac.  Rep.  410. 

1.  See  infra,  this  title.  Private  Documents  — 
Books  of  Account. 

2.  Books  Must  Be  Shown  to  Be  Books  of  Corpo- 
ration.—  Rex  V.  MotherscU,  i  Stra.  93;  Whit- 
man V.  Granite  Church,  24  Me.  236;  Smith  v. 
Natchez  Steamboat  Co.,  i  How.  (Miss.)  479: 
Haynes  v.  Brown,  36  N.  H.  545;  Highland 
Turnpike  Co.  v.  McKcan,  10  Johns.  (N.  Y.) 
154,  6  Am.  Dec.  324;  Pittsburg  Coal  Co.  v. 
Foster,  59  Pa.  St.  365.  See  also  Glenn  v.  Lig- 
gett. 47  Fed.  Rep.  472. 

Proof  of  Official  Character  of  Officer  Keeping  the 
Books.  —  I'roof  that  the  books  are  in  the  hand- 
writing of  a  person  stated  to  be  secretary  in 
the  books  themselves  is  not  sufficient;  he  must 
be  otherwise  shown  to  be  the  proper  officer. 
Highland  Turnpike  Co.  v.  M'Kean,  10  Johns. 
^N.  Y.)  154,  6  Am.  Dec.  324.  See  also  Che- 
nango Bridge  Co.  v.  Lewis,  63  Barb.  (.V.  Y.) 
III. 

By  Whom  Books  to  Be  Proved.  —  The  books  of 
a  corporation  may  be  proved  by  any  person 
who  saw  the  entries  made,  and  knows  from 
his  own  knowledge  that  they  are  coirect;  the 
secrelary  need  not  be  called  to  verify  them 
himself.  St.  Lawrence  Mut.  Ins.  Co.  v. 
Paige,  I  Hilt.  (N.  Y.)  430. 

Where  the  Officer  Who  Kept  the  Books  Is 
Within  Reach  but  Not  Produced.  —  The  books  of 
a  r,t()(:k  cxi  lLingc,  a  private  corporation,  are 
not  admissible  as  evidence  of  a  sale  of  stock 


therein  recorded,  in  a  suit  to  which  the  corpo- 
ration is  not  a  party,  on  proof  that  the  en- 
tries are  in  the  handwriting  of  the  secretary, 
who  is  alive  and  in  the  city,  and  whose  ab- 
sence as  a  witness  is  not  accounted  for.  Terry 
V.  Birmingham  Nat.  Bank,  93  Ala.  599,  50 
Am.  St.  Rep.  87. 

Book  Found  with  Papers  of  Former  Director  and 
Previously  Admitted.  —  A  ledger  of  an  insolvent 
corporation,  found  after  the  failure,  with  other 
papers  of  the  company,  in  the  office  of  a  di- 
rector, who  had  left  the  state,  and  which  had 
been  produced  by  such  director  in  other  pro- 
ceedings as  the  ledger  of  the  company,  was 
held  sufficiently  proved  for  admission  in  evi- 
dence as  such,  and  the  entries  therein  showing 
the  nature  and  amount  of  the  company's 
indebtedness  to  the  plaintiffs  were  competent 
evidence  thereof  in  their  behalf.  McHose  v. 
Wheeler,  45  Pa.  St.  32. 

Copies.  —  An  examined  copy  of  the  bocks  of 
a  private  incorporated  bank  is  not  competent 
evidence  unless  corroborated  by  other  proof, 
though  it  seems  that  it  would  be  evidence  if 
accompanied  by  proof  that  the  original  entries 
were  made  by  an  officer  of  the  bank,  this 
proof  to  be  made  by  the  officer  himself  if  to  be 
found,  and  if  not,  his  handwriting  to  be 
proved.  Ridgway  v.  Farmers'  Bank,  12  S.  & 
R.  (Pa.)  265,  14  Am.  Dec.  681. 

State  Bank  —  Books  Public  Documents.  —  A 
state  bank  being  public  property,  its  books 
are  public  writings,  and  when  the  books  them- 
selves would  be  evidence,  if  produced,  sworn 
copies  are  admissible.  Crawford  v.  Branch 
Bank,  8  Ala.  79.  See  supra,  this  title.  Public 
Documents  —  Mode  of  Proof. 

A  Copy  of  a  Company's  By-laws  in  its  book  of 
minutes  is  admissible.  Heeber  v.  Walton,  7 
Houst.  (Del.)  471. 

Sworn  copies  of  corporation  books  are  ad- 
missible between  members.  Hubbell  v. 
Meigs,  50  N'.  Y.  4S0. 

Duly  Certified  Copies  of  Corporate  Records  are 
admissible  in  California.  Purser  v.  Eagle 
Lake  Land,  etc.,  Co.,  ill  Cal.  139. 

But  a  copy  of  the  proceedings  of  an  incor- 
porated banking  company,  certified  to  by  the 
secretary,  is  not  admissible  in  Massachusetts 
unless  sworn  to,  he  not  being  a  certifying 
officer.  Hallowell,  etc..  Bank  v.  Hamlin,  14 
Mass.  178;  Rust  V.  Boston  Mill  Corp.,  6  Pick. 
(.Mass.)  158. 

Illinois  Act  Relative  to  Copies  of  Corporation 
Records.  —  The  object  of  the  Illinois  of 
1S53  in  relation  to  the  evidence  of  the  proceed- 
ings of  corporations  was  to  place  certified 
copies  of  corporation  books  and  records  on  the 
same  footing  as  the  originals,  and  not  to 
make  such  books  and  records  evidence  as 
were  not  so  before  the  passage  of  the  act. 
Pittsfield,  etc.,  Plank  Road  Co.  v.  Harrison, 
16  111.  St. 
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umcnts  are  properly  included  all  documents  not  of  a  public  or  semi-public 
nature,  but  in  a  more  restricted-  sense,  with  a  view  to  their  operation  in  evi- 
dence, private  writings  have  been  divided  into  two  classes  :  first,  those  to  which 
the  person  a<^ainst  whom  they  are  offered  was  party  or  privy;  secondly,  entries 
made  by  third  persons.  All  documents  to  which  a  person  was  party  or  privy 
are  in  general  admissible  in  evidence  against  him,  since  they  operate  as  acknowl- 
edgments or  admissions  on  his  part,  or  on  the  part  of  another  through  whom 
he  claims,  that  the  facts  contained  in  them  are  true,  particularly  if  the  admis- 
sion be  against  the  interest  of  the  party  making  it.  Entries  made  by  third 
persons  are  not  generally  admissible,  since  they  are  not  made  under  the  sanc- 
tion of  an  oath,  and  there  is  no  opportunity  for  cross-examination;  but  such 
entries  are  admissible  where  they  accompany  and  explain  a  material  fact,  being 
thus  a  part  of  the  res  gesta;,  and  again,  upon  a  principle  of  necessity  warranted 
by  particular  circumstances  which  afford  a  reasonable  assurance  that  the  per- 
son who  made  the  entry,  whose  testimony  is  no  longer  attainable,  knew  the 
fact  and  recorded  it  faithfully,  as  where  the  entry  was  against  the  pecuniary 
or  proprietary  interest  of  the  person  making  it,  or  was  made  at  the  time  by  a 
person  whose  duty  it  was  to  make  it,  and  in  the  ordinary  course  of  his  busi- 
ness, and  where  recourse  cannot  be  had  to  his  testimony  in  consequence  of 
his  death.* 

2,  Deeds,  Wills,  and  Written  Contracts,  —  There  are  certain  large  and  impor- 
tant classes  of  private  documents  which  form  the  subject  of  detailed  treat- 
ment in  special  articles  in  this  work,  and  which  it  is  not  necessary  to  consider 
further  in  this  title.    Such  are  wills,  deeds,  and  written  contracts.* 

3.  Letters  and  Telegrams.  — Letters  respecting  the  subject  of  the  controversy 
are  admissible  in  a  proper  case  as  evidence  of  the  facts  recited  therein.* 

The  Date  of  a  letter  is  evidence  against  the  writer  that  it  was  written  where 
dated,*  and  such  date  is  prima  facie  its  true  date.'' 

The  Postmark  upon  a  letter,  when  proved  to  be  genuine,  is  evidence  that  the 
letter  was  in  the  ofifice  indicated  by  the  mark  at  the  date  thereof,®  but  such 
evidence  is  prima  facie  only.' 

Copies  —  Letter-Books.  —  Copies  of  letters  are  admissible  as  secondary  evidence 
of  the  contents  of  the  originals  upon  laying  proper  foundation  for  the  admis- 


1.  Stark.  Ev.  458  et  seq. 

2.  As  to  wills,  see  the  titles  Probate;  Wills. 
As  to  deeds  and  contracts,  see  the  titles 

Contracts,  vol.  7,  p.  88;  Deeds,  anfe,  p.  87, 
and  the  cross-references  given  under  these 
titles,  especially  the  following  dealing  with 
these  instruments  in  evidence  in  various 
aspects:  Execution  and  Proof  of  Docu- 
ments; Secondary  Evidence;  Parol  Evi- 
dence; Lost  Instruments;  Alteration  .  of 
Instruments,  vol.  2,  p.  181. 

3.  Letters  Admitted  in  Evidence.  —  U.  S.  v. 
Beattie,  Gilp.  (U.  S.)  92;  Pettibone  v.  Derrin- 
ger, 4  Wash.  (U.  S.)  215;  Savage's  Case,  r  Ct. 
of  CI.  170;  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442;  Coats  V.  Gregory,  10  Ind.  345; 
Hughes  V.  Gross,  166  Mass.  61;  Southern  Ex- 
press Co.  V.  Thornton,  41  Miss.  216. 

A  full  discussion  of  the  subject  of  letters  as 
evidence  will  be  found  under  the  title  Letters. 

Such  writings  must  of  course  be  properly 
authenticated.  St.  Louis  Loan,  etc.,  Co.  v. 
Yantis,  173  111.  321. 

A  tenant  cannot,  by  writing  a  letter  accom- 
panying the  key  of  the  premises,  stating  his 
reasons  for  giving  up  possession,  make  evi- 
dence for  himself  by  having  the  letters  ad- 
mitted in  evidence  in  an  action  brought  to 


recover  the  rent.  Gillis  v.  Morrison,  22  New 
Bruns.  207. 

4.  Anonymous,  2  Chit.  Rep.  194,  18  E.  C.  L. 
302. 

5.  Potez  V.  Glossop,  2  Exch.  191;  Malpas  v: 
Clements,  19  L.  J.  Q.  B.  435.  But  see  Butler 
7'.  Mountgarret,  7  H.  L.  Cas.  633. 

6.  Postmark.  —  Rex  v.  Plumer,  R.  &  R.  C. 
C.  264;  Fletcher  v.  Braddyl,  3  Stark.  64,  14  E. 
C.  L.  164. 

But  in  New  Haven  County  Bank  v.  Mitch- 
ell, 15  Conn.  206,  it  was  held  that  the  post- 
mark is  evidence  that  the  letter  was  mailed 
and  sent,  rather  than  that  it  was  merely  put 
into  the  post  office  on  the  day  indicated,  the 
object  of  the  postmark  being  to  indicate  the 
former  and  not  the  latter. 

The  postmark  when  offered  in  evidence 
ought  to  be  proved,  either  by  persons  from 
the  post  office,  or  by  persons  in  the  habit  of 
receiving  letters  therefrom.  Woodcock  v. 
Houldsworth,  16  M.  &  W.  124,  16  L.  J.  Exch. 
49- 

7.  Stocken  v.  Collin,  7  M.  &  W.  515,  9  C. 
&  P.  653,  38  E.  C.  L.  273. 

The  postmark  on  a  letter  containing  a  libel 
is  prima  facie  evidence  of  publication.  Ship- 
ley V.  Todhunter,  7  C.  &  P.  680,  32  E.  C.  L. 
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sion  of  such  evidence,*  and,  next  to  the  originals  themselves,  letter-press  copies 
are  the  best  evidence.* 

Telegrams.  —  Ordinarily  the  general  rules  of  law  relative  to  the  admission  of 
letters  in  evidence  apply  to  telegrams.*  A  full  discussion  of  telegrams  in  evi- 
dence is  given  elsewhere  in  this  work.^ 

4.  Pictures  and  Photographs. — -Duly  authenticated  portraits*  and  photo- 
graphs are  admissible  in  evidence  upon  questions  of  identity.®  Photographs 
are  admissible  also  to  establish  the  likeness  between  a  child  and  his  putative 
father,'  and  to  prove  the  physical  condition  of  persons  at  a  particular  time.® 
Similarly,  pictures  made  by  the  Roentgen  or  X-ray  process  have  been  held 
admissible  to  show  the  condition  of  wounds  and  bones.®    Photographs  of 


685;  Warren  v.  Warren,  I  C.  M.  &  R.  250,  4 
Tyrw.  850. 

1.  Pritt  V.  Fairclough,  3  Campb.  305;  Whit- 
ney Wagon  Works  v.  Moore,  61  Vt.  230.  See 
also  the  titles  Letters;  Secondary  Evidence. 

Copies  are  inadmissible  unless  accompanied 
by  proof  of  the  mailing  of  the  originals,  or 
their  receipt  by  the  persons  addressed.  Davis 
V.  Mason,  4  Pick.  (Mass.)  156;  Huckestein  [v. 
Kelly,  etc.,  Co.,  13;  Pa.  St.  201;  Whitney 
Wagon  Works  v.  Moore,  61  Vt.  230. 

Where  the  plaintiff,  for  the  purpose  of  prov- 
ing the  contents  of  a  certain  letter  to  the  de- 
fendant, offered  a  letter-press  copy,  and  there 
was  no  direct  evidence  that  such  a  letter  was 
ever  written  or  mailed  to  the  defendant,  but  it 
was  shown  that  the  plaintiff  kept  copies  of  all 
letters  sent  out  in  the  regular  course  of  busi- 
ness, in  a  book,  in  which  this  one  appeared  in 
regular  order,  and  the  date  when  the  letter 
would  have  reached  the  defendant,  the  defend- 
ant wrote  to  plaintiff  acknowledging  receipt  of 
its  letter  that  day,  and  plaintiff  had  written  the 
defendant  no  other  letter  about  that  time,  it 
was  held  that' the  copy  was  admissible.  Whit- 
ney Wagon  Works  v.  Moore,  61  Vt.  230. 

The  letter-book  is  evidence  that  letters 
copied  into  it  have  been  sent.  But  it  is  not 
evidence  of  any  other  letter  in  it  than  those 
which  the  adverse  party  had  been  required  to 
produce.  Sturge  v.  Buchanan,  2  Per.  &  Dav. 
573,  10  .-^d.  &  El.  598,  37  E.  C.  L.  186. 

2.  Ford  V.  Cunningham,  87  Cal.  209. 

3.  Telegrams.  —  Coupland  v.  Arrowsmith,  18 
L.  T.  N'.  S.  755;   U.  S.  V.  Babcock,  3  Dill.  (U. 

S.)  571. 

4.  See  the  title  Telegraphs  and  Tele- 
phones. 

6.  Painted  Portrait  or  Miniature.  —  That  a  por- 
trait, or  miniature,  painted  from  life,  and 
proved  to  resemble  the  person,  may  be  used 
to  identify  him,  cannot  be  doubled,  though, 
like  all  other  evidences  of  identity,  it  is  open 
to  disproof  or  doubt,  and  must  be  determined 
by  the  jury.  Per  Agnew,  C.  J.,  in  Udderzook 
V.  Com.,  76  Pa.  St.  352. 

An  Inscription  on  a  Family  Portrait  produced 
from  proper  custody  has  been  held  admissible 
on  a  question  of  pedigree.  Camoy's  F'eerage 
Case,  6  CI.  &  F.  789. 

6.  Photo^aphs  Admitted  as  Evidence  of  Identity. 
—  Reg.  V.  Tolson,  4  F.  iSi  F.  103;  Wilson  v. 
U.  S.,  162  U.  S.  613;  Luke  v.  Calhoun  County, 
52  Ala.  115;  Malachi  v.  State,  89  Ala.  134; 
Ruloff  V.  People  45  N.  Y.  215.  5  Lans.  (N.  V.) 
261;  Udderzook  v.  Com.,  76  Pa.  St.  340. 

See  the  title  PhotockaI'HS  for  a  full  discus- 
sion of  photographs  in  evidence. 


7.  Kesemblance  Between  Child  and  Putative 
Father. —  Matter  of  Jessup,  81  Cal.  408; 
Shorten  -'.  Judd,  56  Kan.  43.  See  also  the 
title  Photographs. 

8.  Evidence  of  Physical  Condition  of  Person.  — 
Reddin  v.  Gates,  52  Iowa  210;  Cowley  v.  Peo- 
ple, 83  N.  Y.  464,  38  Am.  Rep.  464;  Alberti  v. 
New  York,  etc.,  R.  Co.,  118  N.  Y.  87;  Schai- 
ble  V.  Washington  L.  Ins.  Co.,  9  Phila.  (Pa.) 
136,  30  Leg.  Int.  (Pa.)  232.  See  also  the  title 
Photographs. 

9.  X-ray  Photographs.  —  In  Bruce  v.  Beall,  99 
Tenn.  303,  an  X-ray  photograph  showing  ihe 
overlapping  bones  of  one  of  the  plaintiff's  legs 
at  the  point  where  it  was  broken  by  a  fall 
was  admitted  in  evidence,  the  court  saying: 
"  This  picture  was  taken  by  the  witness,  who 
was  a  physician  and  surgeon,  not  only 
familiar  with  fractures,  but  witli  the  new  and 
interesting  process  by  which  this  particular 
impression  was  secured.  He  testified  that 
this  photograph  accurately  represented  the 
condition  of  the  leg  at  the  point  of  the  fracture 
in  question,  and,  as  a  fact,  that  by  the  aid  of 
X-rays  he  was  enabled  to  see  the  broken  and 
overlapping  bones  with  his  own  eyes,  exactly 
as  if,  stripped  of  the  skin  and  tissues,  they 
were  uncovered  to  the  sight.  We  might,  if 
we  so  desired,  rest  our  conclusion  on  the  gen- 
eral character  of  the  exceptions  taken  to  this 
testimony,  but  we  prefer  to  place  it  on  the 
ground  that,  verified  as  was  this  picture,  it  was 
altogether  competent  for  the  purpose  for  which 
it  was  offered.  New  as  this  process  is,  experi- 
ments made  by  scientific  men,  as  shown  by 
this  record,  have  demonstrated  its  power  to 
reveal  to  the  natural  eye  the  entire  structure 
of  the  human  body,  and  that  its  various  parts 
can  be  photographed  as  its  exterior  surface  has 
been  and  now  is.  And  no  sound  reason  was 
assigned  at  the  bar  why  a  civil  court  should 
not  avail  itself  of  this  invention,  when  it  was 
apparent  that  it  would  serve  to  throw  light  on 
the  matter  in  controversy.  *  *  *  It  is  not 
to  be  understood,  however,  that  every  photo- 
graph taken  by  the  cathode  or  X-ray  process 
would  be  admissible.  Its  competency,  to 
be  first  determined  by  the  trial  judge,  de- 
pends upon  the  science,  skill,  experience,  and 
intelligence  of  the  party  taking  the  picture  and 
testifying  with  regard  to  it,  and  that,  lacking 
these  important  (|uali(icati()ns,  it  should  not  be 
admitted;  and  [even  then]  it  is  not  conclusive 
upon  the  triers  of  fact,  but  is  to  be  weighed 
like  other  competent  evidence." 

In  the  case  of  Smith  v.  Grant,  (Colo.  Dist. 
Ct.)  29  Chicago  Leg.  News  145,  similar  photo- 
graphs were  admitted  to  court  by  Lefevrc,  J., 
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places,'  or  handwriting,*  or  documents,^  are  also  admissible  in  proper  cases. 

5.  Maps,  Plans,  and  Diagrams.  —  For  the  Purpose  of  Establishing  Boundaries  maps, 
plats,  and  surveys  are  admissible  in  a  proper  case.* 

Maps  of  the  Locus  in  Quo.  —  In  an  action  for  damages  for  death  or  personal 
injuries  a  map  or  diagram  of  the  scene  of  the  accident,  when  shown  to  be  cor- 
rect, is  admissible  for  the  purpose  of  showing  how  the  accident  occurred.' 


saying:  "  These  photographs  are  offered  in 
evidence  to  show  the  present  condition  of  the 
head  and  neck  of  the  femur  bone,  which  is 
entirely  hidden  from  the  eye  of  the  surgeon. 
*  *  *  In  addition  to  these  exhibits  in  ev- 
idence we  have  nothing  to  do  or  say  as  to 
what  they  purport  to  represent;  that  will  with- 
out doubt  be  explained  by  eminent  surgeons. 
These  exhibits  are  only  pictures  or  maps  to  be 
used  in  explanation  of  a  present  condition,  and 
therefore  are  secondary  evidence  and  not  pri- 
mary. They  may  be  shown  to  the  jury  as 
illustrating  or  making  clear  the  testimony  of 
experts.  *  *  *  Learned  jurists  have  inter- 
preted the  law,  have  classified  reasons  for  cer- 
tain opinions  which  in  time  have  become 
precedents,  and  these  ordinarily  guide  and 
control  especially  trial  courts.  We  must  not, 
however,  hedge  ourselves  round  about  with 
rule,  precept,  and  precedent  until  we  can  ad- 
vance no  further.  *  *  *  Modern  science 
has  made  it  possible  to  look  beneath  the  tis- 
sues of  the  human  body  and  has  aided  surgery 
in  telling  of  the  hidden  mysteries.  We  be- 
lieve it  to  be  our  duty  in  this  case  to  be  the 
first,  if  you  please  to  so  consider  it,  to  admit 
in  evidence  a  .process  known  and  acknowl- 
edged as  a  determinate  science."  For  another 
notice  of  this  case,  see  31  Am.  L.  Rev.  268. 

See  also  a  notice  in  56  Alb.  L.  J.  3og,  i  Colo. 
Leg.  Adviser  167,  of  a  New  York  criminal 
case  wherein  an  X-ray  photograph  of  a  wound 
was  admitted  in  evidence. 

1.  Photographs  of  the  Locus  in  Quo.  —  Kansas 
City,  etc.,  R.  Co.  v.  Smith,  90  Ala.  25,  24  Am. 
St.  Rep.  753. 

In  a  recent  personal  injury  case  a  photo- 
graph of  the  premises  taken  over  two  years 
after  the  accident  was  held  by  the  majority  of 
the  court  to  be  inadmissible  in  evidence,  there 
being  evidences  of  changes  in  the  ground  after 
the  accident.  Hampton  v.  Norfolk,  etc.,  R. 
Co.,  120  N.  Car.  534,  7  Am.  &  Eng.  R.  Cas. 
N.  S.  510.  In  a  dissenting  opinion  in  this  case 
the  subject  of  the  admission  of  photographs  of 
the  locus  in  quo  was  discussed  by  Clark,  J., 
as  follows:  "  There  are  a  vast  number  of 
cases  in  which  photographs  would  greatly  aid 
a  jury  which  is  unable  to  view  the  spot  or 
subject-matter,  because  changed  or  too  incon- 
venient to  visit.  *  *  *  A  photograph  offers 
nearly  every  advantage  which  could  be  ob- 
tained by  a  visit  of  the  jury  to  the  spot,  and  is 
without  the  objections  to  a  '  jury  of  view,' 
which  are  that  it  is  frequently  impracticable, 
owing  to  the  distance  of  the  locality,  loss  of 
time,  and  expense,  besides  the  opportunity  of 
irregularity  in  the  conduct  of  the  jury.  The 
photograph  brings  the  spot  to  the  jury,  and  in 
many  cases  a  stereopticon  has  been  used  in  the 
court  room  to  enlarge  the  picture,  a  more  cor- 
rect and  vivid  idea  being  thus  conveyed  to  the 
minds  of  the  jury  than  could  be  done  by  any 
language  of  witnesses,  even  when  aided  by  the 
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plat  made  by  the  order  of  the  court.  It  is  true, 
a  photograph  taken  by  order  of  the  court  would 
stand  upon  a  better  footing  than  one  made 
cx  parte,  but  frequently  a  photograph  must  be 
made,  if  at  all,  at  once,  before  there  is  any 
action  pending;  for  instance,  to  represent  the 
figure  and  position  of  one  found  slain,  the 
locality  of  a  railroad  wreck,  and  in  many  other 
instances  in  which  the  value  of  the  photo- 
graph as  evidence  depends  upon  its  being 
taken  before  there  has  been  any  change  after 
the  occurrence  in  the  locality  or  object  whose 
representation  it  is  intended  to  perpetuate  and 
present  to  the  jury.  Accordingly,  upon/rzVwa 
facie  evidence  of  the  photograph  being  a  rep- 
resentation of  what  it  is  claimed  to  be,  the 
courts  admit  it,  subject  to  cross-examination 
as  to  the  point  of  view  from  which  it  was 
taken,  the  skill  of  the  artist,  etc.;  in  short, 
like  any  other  testimony,  to  be  weighed  by 
the  jury.  *  *  *  Xhe  decisions  admitting 
photographs  as  proper  and  useful  evidence 
are  numerous  and  almost  uniform.  Among 
the  latest  cases  may  be  cited  Turner  v.  Bos- 
ton, etc.,  R.  Co.,  158  Mass.  261;  Omaha 
Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  and 
Missouri,  etc.,  R.  Co.  v.  Moore,  (T<x.  App. 
1891)  15  S.  W.  Rep.  714.  *  *  *  Indeed,  the 
court,  in  its  discretion,  may  permit  the  photo- 
graphs to  be  enlarged  on  examination  in  the 
court  room  by  a  stereoscope  or  other  magnify- 
ing .glass,  Rockford  v.  Russell,  9  111.  App. 
229;  Barker  v.  Perry,  67  Iowa  146;  German 
Theological  School  v.  Dubuque,  64  Iowa  736; 
and  the  jury  can  take  the  photographs  to  their 
room.  I  Thompson  on  Trials,  §  869."  See 
further  the  title  Photographs,  where  the  au- 
thorities are  fully  collected. 

2.  Marcy  v.  Barnes,  16  Gray  (Mass.)  161,  77 
Am.  Dec.  405.  See  the  authorities  collected 
under  the  title  Photographs. 

3.  Photographs  of  Public  Records  or  docu- 
ments which  cannot  be  withdrawn  from  the 
files  may  be  used  in  evidence.  Leathers  v. 
Salvor  Wrecking,  etc.,  Co.,  2  Woods  (U.  S.) 
682.  See  also  ///  re  Stephens,  L.  R.  9  C.  P. 
1S7,  and  the  title  Photographs. 

4.  For  a  full  discussion  of  the  use  of  maps, 
etc.,  as  evidence  in  such  cases,  see  the  titles 
Ancient  Documents,  vol.  2,  p.  323,  note; 
Boundaries,  vol.  4,  pp.  855-857;  Surveys. 

Course  of  River.  —  On  the  question  as  to  the 
ancient  course  of  the  Mississippi  river,  the 
maps  of  early  explorers,  being  mere  hearsay 
so  far  as  they  relate  to  matters  within  the 
memory  of  living  vv'itnesses,  are  not  admis- 
sible to  control  the  regularly  given  testimony 
of  such  witnesses,  and  maps  antedating  hu- 
man testimony,  exhibiting  the  physics  and 
hydraulics  of  the  river,  have  little  weight. 
Missouri  v.  Kentucky,  11  Wall.  (U.  S.)  395. 

5.  Maps  and  Diagrams  of  Scene  of  Accident  Ad- 
missible.—  Chicago  City  R.  Co.  v.  McLaugh- 
lin, 146  111.  353;  Battistiall  v.  Humphreys,  64 
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Similarly  maps  and  diagrams  of  the  Iocms  in  quo  have  been  held  admissible  in 
criminal  cases,*  or  in  a  controversy  in  respect  to  real  property  to  show  the 
condition  of  the  premises.*  In  this  connection  a  distinction  has  been  made  in 
some  cases  between  the  admission  of  a  map  or  diagram  as  independent  evi- 
dence of  the  locus  in  quo,  and  its  use  in  connection  with  the  testimony  of  a 
witness  merely  to  enable  him  to  explain  the  position  of  different  points,  locali- 
ties, etc.,  as  to  which  he  testifies  ;  *  and  maps  and  diagrams  have  been  admitted 
for  the  latter  purpose  in  cases  where  they  would  not  be  received  as  independ- 
ent evidence.* 

Requisites  to  Admission.  —  To  be  admissible  in  evidence,  a  map,  plat,  or  sketch 
must  have  been  made  by  one  having  the  requisite  knowledge,  and  must  be 
properly  authenticated.' 

6.  Private  Entries  and  Memoranda  —  a.  In  General.  • — It  has  been  stated 
as  a  general  rule  that  entries  made  by  private  parties,  in  the  ordinary  course  of 
their  business,  are  admissible  in  evidence  if  they  are  contemporaneous  with  the 
facts  to  which  they  relate,  and  if  they  are  made  by  parties  having  personal 
knowledge  of  the  facts,  and  are  corroborated  by  their  testimony,  if  living  and 


Mich.  494;  Le  Beau  -■.  Telephone,  etc., 
Constr.  Co.,  109  Mich.  302;  McCooey  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  79  Hun  (N.  Y.)  255; 
Clegg  V.  Metropolitan  St.  R.  Co.,  i  N.  Y.  App. 
Div.  207;  Poling  v.  Ohio  River  R.  Co.,  38  W. 
Va.  645. 

In  an  action  to  recover  for  personal  injuries 
inflicted  by  being  thrown  down  by  a  car  on 
the  defendant's  street  railway,  a  diagram  or 
map  of  the  surroundings  of  the  place  where 
the  accident  occurred,  showing  the  location  of 
the  streets,  sidewalks,  and  the  rails  of  the  de- 
fendant's road,  and  also  indicating  the  position 
of  the  car  and  of  the  plaintiff  just  before  the 
accident  and  of  certain  workmen  who  were  in 
the  company  of  the  plaintiff,  if  proven  to  be 
correct,  is  admissible  in  evidence,  although 
not  drawn  to  a  scale.  Clegg  v.  Metropolitan 
St.  R.  Co..  I  N.  Y.  App.  Div.  207.  The  court,  in 
refusing  to  sustain  an  exception  on  the  ground 
that  the  diagram  "  showed  something  more 
than  the  geographical  features  of  the  place  of 
the  accident,"  declared  that  the  testimony  of 
the  plaintiff  to  the  effect  that  the  positions  as 
indicated  on  the  map  were  correct  rendered  the 
diagram  admissible.  "  The  situation,"  it  was 
said,  "  was  thus  no  different  from  what  it  would 
have  been  if  the  witness  had  taken  a  diagram 
of  the  street  and  railroad  track  alone,  and  had 
marked  thereon,  in  the  presence  of  the  court, 
the  position  of  the  car,  the  workmen,  and  him- 
self, just  prior  to  the  collision." 

But  in  an  action  for  negligent  driving  it  has 
b;en  held  that  a  plan  to  be  put  in  the  hands 
of  the  witnesses  should  show  merely  the  street, 
the  pavement,  the  turnings,  corners,  etc.,  and 
not  the  supposed  position  of  the  carriages,  and 
if  such  position  be  shown  the  plan  is  not  ad- 
missible. Beamon  v.  Ellice,  4  C.  &  P.  585,  19 
E.  C.  L.  537. 

1.  Maps  of  Locus  in  Quo  in  Criminal  Cases.  — 
Slate  T.  Chce  (iong,  17  Oregon  f)35;  State  7'. 
White,  10  Wash.  6r  i. 

2.  Maps  Admissible  to  Show  Condition  and  Sitn- 
ation  of  Premises. —  Thus  in  an  action  brought 
to  restrain  the  defendant  from  unlawfully  di- 
verting the  water  from  a  ditch,  a  map  of  the 
premises  showing  the  general  features  of  the 
land,  and  the  ditches  and  streams  thereon, 
etc.,  was  held  .-idmissible  to  illustrate,  explain, 
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and  apply  the  testimony  in  the  case.  Curtiss 
Z-.  Ayrault,  3  Hun  (N.  Y.)  487.' 

So,  also,  in  an  action  for  damage  to  prop- 
erty, a  sketch  showing  the  location  of  the  in- 
jured property  is  admissible  for  the  same 
purpose.  Brown  v.  Galesburg  Pressed  Brick, 
etc.,  Co.,  132  111.  648;  Hoffman  v.  Harrington, 
44  Mich.  183. 

3.  Diagram  as  Evidence  of  Locus  in  Quo — Dia- 
gram to  Enable  Witness  to  Explain  Positions.  — 
In  State  Chee  Gong,  17  Oregon  635,  which 
was  a  murder  case,  the  admission  in  evidence 
of  a  map  of  a  certain  theater  in  which  the 
murder  was  alleged  to  have  occurred  was  r)b- 
jected  to  as  error,  but  the  objection  was  over- 
ruled. The  court,  by  Lord,  J.,  said:  "  The 
distinction  between  a  map  not  admitted  as  evi- 
dence, but  only  to  enable  a  witness  to  explain 
the  position  of  different  points,  locations,  etc., 
as  to  which  he  testifies,  and  a  map  admitted 
as  evidence  of  the  locus  in  quo,  is  noted  and 
conceded.  But  according  to  our  judgment 
upon  the  evidence  as  exhibited  by  the  bill  of 
exceptions,  the  map  was  authenticated.  It 
was  shown  by  those  who  were  familiar  with 
the  interior  of  the  theater,  and  recognized  by 
them  as  correct  in  design.  Indeed,  there  does 
not  seem  to  have  been  any  doubt  as  io  this, 
only  that  it  was  not  drawn  upon  a  scale.  This 
was  not  error. " 

4.  Maps  Admitted  to  Explain  and  Illustrate 
Other  Testimony. —  Turner  v.  U.  S.,  66  Fed. 
Rep.  2S0,  66  Fed.  Rep.  289;  Jordan  v.  Duke, 
(Aiizona  1898)  53  Pac.  Rep.  197;  Brown  v. 
Galesburg  Pressed  Brick,  etc.,  Co.,  132  III. 
648;  Hoffman  v.  Harrington,  44  Mich.  1S3; 
Curtiss  5>.  Ayrault,  3  Hun  (N.  Y.)  487. 

An  ('.V l^artc  map  or  diagram  made  by  a  wit- 
ness, and  shown  by  him  to  be  correct,  may  be 
given  in  evidence  for  the  consideration  of  the 
jury,  not  as  independent  evidence,  but  to  be 
considered  by  them  in  connection  with  other 
evidence,  so  as  to  enable  them  to  understand 
and  apply  it.  Poling  Ohio  River  R.  Co.,  38 
W.  Va.  645. 

6.  Authentication  of  Maps,  Etc.  —  Story  v, 
Marlay,  3  Mont.  480,  <iffiriiir<f  4  Mont.  464. 

The  admission  of  an  unofficial  map,  when 
not  offered  as  independent  evidence,  but  only 
in  connection  with  the  testimony  of  a  witness 
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accessible,  or  by  proof  of  their  handwriting,  if  dead,  or  insane,  or  beyond  the 
reach  of  the  process  or  commission  of  the  court.'    But  the  decisions  upon  this 


who  made  it,  is  not  error.  Turner  v.  U.  S., 
66  Fed.  Rep.  280;  Turner  v.  U.  S.,  66  Fed. 
Fed.  289. 

1.  Chaffee  U.  S.,  18  Wall.  (U.  S.)  540.  As 
to  admissibility  and  use  of  memoranda,  see 
tlic  title  Mkmdranda. 

In  England  entries  made  in  the  ordinary 
course  of  business  and  in  the  discharge  of  pro- 
fessional duty,  at  or  near  the  time  when  the 
maiter  stated  occurred,  when  the  entries  are 
founded  on  the  personal  knowledge  of  the 
party  making  them,  are  admissible.  See 
Steph.  Dig.  of  Ev.,  art.  27.  But  shopbooks 
have  not  generally  been  admitted  in  favor  of 
the  party  keeping  such  books,  i  Taylor  on 
Ev.  (Sth  ed.),  §  709;  and  thus  there  is  no 
body  of  decisions  corresponding  to  the  large 
body  of  shopbook  cases  in  the  United  States. 

Oral  Declarations  made  in  the  course  of  busi- 
ness by  persons  deceased  have  been  admitted 
in  England.  See  the  title  Declarations,  ante, 
p.  12;  I  Taylor  on  Evidence  (Sth  ed.),  672; 
Stephen's  Dig.  of  Ev.,  art.  27. 

Entries  and  Memoranda  of  Person  Deceased  — 
General  Principles  of  Admissibility.  —  In  Living- 
ston V.  Arnoux,  56  X.  Y.  507,  which  was  a  case 
involving  the  admissibility  of  a  receipt  signed 
by  a  sheriff  for  money  paid  him  for  the  re- 
demption of  property  sold  under  execution, 
Andrews,  J.,  said:  "  Entries  and  memoranda 
made  by  persons,  since  deceased,  in  the 
ordinary  course  of  professional  and  official  em- 
ployment, are  competent  secondary  evidence 
of  the  facts  contained  in  them,  where  they  had 
no  interest  to  misrepresent  or  misstate  them. 
I  Greenl.  Ev.,  §  115;  Nicholls  v.  Webb,  8 
Wheat.  (U.  S.)  326.  They  are  admitted  from 
necessity.  In  Leland  v.  Cameron,  31  N.  Y. 
115,  the  entry  by  an  attorney  in  his  register,  in 
the  proceedings  in  the  action,  of  the  issuing 
of  an  execution  which  could  not  be  found,  was 
held,  the  attorney  being  dead,  to  be  competent 
evidence  of  the  fact,  that  the  execution  was 
issued.  Nor  is  it  necessary  *  *  *  that  the 
entry  should  have  been  made  in  a  book  to 
make  the  evidence  admissible.  *  *  *  Xhe 
receipt  given  by  the  sheriff,  in  this  case,  related 
to  a  fact  known  to  him,  and  to  which,  if  living, 
he  would  have  been  competent  to  testify;  it 
was  given  in  conformity  with  the  usual  prac- 
tice in  transactions  involving  the  payment  of 
money,  and  all  the  parties  concerned  in  the 
matter  to  which  it  relates  are  dead.  The  gen- 
eral fact  of  redemption  shown  by  the  receipt  is 
corroborated  by  the  other  facts  in  the  case. 

*  *  *  It  is  not  necessary  to  hold  that  re- 
ceipts of  public  officers  for  money  paid  to 
them,  which  they  are  authorized  to  receive, 
are  primary  evidence  of  the  fact  of  payment; 
but  they  are  competent  secondary  evidence, 
after  the  officer's  death,  within  the  general 
principle  upon  which  entries  and  memoranda 
of    persons    since     deceased    are  admitted. 

*  *  *  The  receipt  was  admissible  on  an- 
other ground.  The  officer  thereby  charged 
himself  with  the  money  and  rendered  himself 
accountable  for  it  to  the  creditor.  It  was  an 
admission  against  his  interest,  made  in  respect 
to  a  matter  pertaining  to  his  official  duty. 
Written  memoranda  made  under  such  circum- 
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stances  may  reasonably  be  assumed  to  be 
truthful,  and  are  evidence  after  the  death  of 
the  party  who  made  them,  as  well  of  the  fact 
against  his  interest  as  of  the  other  incidental 
and  collateral  facts  and  circumstances  men- 
tioned, and  are  admissible  irrespective  of  the 
fact  whether  any  privity  exists  between  the 
person  who  made  them  and  the  party  against 
whom  they  are  offered.  Doe  v.  Robson,  15 
East  32;  Davies  v.  Humphreys,  6  M.  &  W. 
153;  Percival  v.  Nanson,  7  Exch.  I;  Marks  v. 
Lahee,  3  Bing.  N.  Cas.  408,  32  E.  C.  L.  181; 
Higham  v.  Ridgway,  10  East  log.  The  gen- 
eral presumption  is  that  an  instrument  was 
made  at  its  date.  Costigan  v.  Gould,  15  Den. 
(N.  Y.)  290.  Some  exceptions  exist  which  it 
is  rtot  now  material  to  notice."  See  also  Sill  v. 
Reese,  47  Cal.  294;  Merrill  v.  Ithaca,  etc.,  R. 
Co.,  16  Wend.  (N.  Y.)  587,  30  Am.  Dec.  130. 

The  Reason  of  the  Rule  Admitting  the  Entries 
of  a  Deceased  Clerk  has  been  stated  as  follows: 
"  The  principle  seems  to  be  founded  in  good 
sense  and  public  convenience.  What  a  man 
has  said  when  not  under  oath  may  not,  in  gen- 
eral, be  given  in  evidence  when  he  is  dead,  be- 
cause his  words  may  be  misconstrued  and 
misrecollected,  as  well  as  because  it  cannot  be 
known  that  he  was  under  any  strong  motive 
to  declare  the  truth.  *  *  *  But  what  a  man 
has  actually  done  and  committed  to  writing, 
when  under  obligation  to  do  the  act,  it  being 
in  the  course  of  the  business  he  has  under- 
taken, and  he  being  dead,  there  seems  to  be 
no  danger  in  submitting  to  the  consideration 
of  the  jury."  Per  Parker,  C.  J.,  in  Welsh  v. 
Barrett,  15  Mass.  380. 

Entry  in  Book  of  Accounts  Distinguished  from 
Memorandum.  —  An  entry  in  the  form  of  regu- 
lar charges  on  a  book  account,  relating  to  a 
subject-matter  properly  charged  on  book  ac- 
count, is  an  entry  in  book  account  and  not  a 
mere  memorandum,  though  made  in  a  diary 
and  not  in  a  regular  book  of  accounts.  Glea- 
son  V.  Kinney,  65  Vt.  560.  In  this  case  the 
court,  by  Ross,  C.  J.,  said:  "The  leading 
case  in  which  a  memorandum  is  distinguished 
from  a  charge  on  book  account  is  Lapham 
V.  Kelly,  35  Vt.  195.  Judge  Peck  there  says: 
'  On  inspection  of  the  book,  considering  the 
character  and  purpose  of  the  entries  and  the 
defendant's  testimony,  the  book,  in  the  opin- 
ion of  the  court,  is  not  such  a  book  kept  in 
the  regular  course  of  business  so  as  to  be  ad- 
missible as  evidence  per  se,  independent  of 
the  testimony  of  the  party  tending  to  prove 
the  correctness  of  the  entries  of  the  transaction 
in  dispute ;  especially  as  the  entries  are  not  en- 
tries of  a  transaction  creating  an  indebtedness, 
like  the  sale  of  goods,  the  performance  of 
services,  regularly  charged  on  the  book  of  ac- 
counts of  the  party,  but  a  memorandum  of  a 
payment  made  upon  a  note  in  discharge  of  a 
debt.'  It  is  observable  that  the  learned  judge 
makes  the  nature  of  the  transaction  and  entry 
the  determinative  characteristic  between  a 
charge  in  book  account  and  a  memorandum. 
So  do  all  the  cases.  Jewett  v.  Winship,  42  Vt. 
204;  Parris  v.  Bellows,  52  Vt.  351;  Cross  v. 
Bartholomew,  42  Vt.  206;  Godding  v.  Orcutt, 
44  Vt.  54;  Barber  v.  Bennett,  58  Vt.  476,  56 
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question  abound  with  distinctions  and  conflicts  in  the  various  jurisdictions,  and 
the  law  is  controlled  to  a  large  extent  by  local  statutes. 

b.  Books  of  Account  —  (l)  Of  a  Party  —  (a)  AdmisslblUty  —  aa.  independ- 
ently OF  Statute  —  At  Common  Law.  —  The  admission  in  evidence  of  a  party's  own 
books  of  original  entries  has  been  stated  to  be  contrary  to  the  general  policy 
of  the  common  law.*    This  view  proceeds  upon  the  ground  that  admitting 


Am.  Rep.  565;  Barber  z/.  Bennett,  62  Vt.  50. 
When  the  transaction  requires  and  furnishes 
only  a  memorandum,  its  entry  on  a  day  book, 
journal,  or  ledger,  intermingled  with  proper 
accounts,  does  not  render  it  any  more  admis- 
sible in  evidence.  Bui  when  it  is  of  such  a 
nature  that  it  is  the  proper  subject  of  a  charge 
upon  book,  and  the  party  enters  it  as  such  a 
charge,  although  on  a  book  other  than  his  reg- 
ular books  of  account,  such  entry  is  an  original 
entry  in  book  account.  Nor  is  its  character 
changed  by  his  failure  to  transfer  it  upon  his 
regular  books  of  account." 

For  example  of  book  held  to  be  an  account 
book  and  not  a  mere  memorandum,  in  accord- 
ance with  the  above  opinion,  see  In  re  Dig- 
gins,  68  V't.  198. 

Mere  Memoranda  and  Entries  in  Regular  Coarse 
of  Business. — There  is  a  distinction  between  en- 
tries made  in  the  usual  and  regular  course  of 
business  and  a  private  memorandum.  The 
latter  is  mere  hearsay,  and  inadmissible  in 
evidence  after  the  death  of  the  person  who 
made  it.  Entries  made  in  the  regular  and 
usual  course  of  business  stand  differently. 
When  shopbooks  are  kept  and  the  entries  are 
made  contemporaneously  with  the  delivery  of 
the  goods  or  the  performance  of  labor,  by  a 
person  whose  duty  it  was  to  make  them,  they 
are  admissible,  unless  the  nature  of  the  sub- 
ject is  such  as  to  render  better  evidence  obtain- 
able. Per  Smith  J.,  in  Lassone  v.  Boston,  etc, 
R.  Co.  66  M.  H.  345. 

1.  Admissibility  of  Books  of  Account  at  Common 
Law. —  It  has  frequently  been  staled  by  the 
courts  that  the  admission  of  a  party's  books  in 
evidence  is  contrary  to  the  rules  of  the  com- 
mon law.  See  Moore  v.  Andrews,  5  Port. 
(Ala.)  107;  Nolley  v.  Holmes,  3  Ala.  642, 
Towle  V.  Blake,  38  Me.  95;  Inslee  v.  Prall,  23 
N.  J.  L.  457;  Lynch  v.  M'Hugo,  i  Bay  (S. 
Car.)  33;  Harris  v.  Caldwell,  2  McMuIl.  L.  (S. 
Car.)  133. 

But  by  other  courts  the  admission  of  such 
books  had  been  recognized  as  a  part  of  the 
common  law.  See  F.  H.  Hill  Co.  v.  Sommer, 
55  111.  App.  345;  Stettauer  v.  White,  98  111.  72; 
House  V.  Beak,  141  111.  290,  33  Am.  St.  Rep. 
307;  Lassone  v.  Boston,  etc.,  R.  Co.,  66  N.  H. 
345- 

Mr.  Greenleaf  says  that  the  statement  that 
this  evidence  is  admitted  contrary  to  the  rules 
of  the  common  law  is  incorrect,  and  that  in 
general  its  admission  will  be  found  in  perfect 
harmony  with  those  rules,  the  entry  being 
admitted  only  when  contemporaneous  with  the 
fact,  and  part  of  the  res  i^esta:.  i  Greenl.  Ev., 
117,  118;  Anchor  Milling  Co.  v.  Walsh,  108 
Mo.  277,  32  Am.  St.  Rep.  600. 

According  to  the  evidence  collected  by  Prof. 
Thayer,  it  appears  that  a  man's  own  account 
books  were  regularly  used  as  evidence  for 
himself,  both  in  his  lifetime  and  after  his 
death,  before  the  statute  of  7  Jac.  i,  c.  12, 


limited  the  practice.  Afterwards  this  grew 
into  disfavor  as  inconsistent  with  the  rule 
against  parties  testifj'ing  for  themselves, 
though  clerk's  entries  were  still  received. 
The  old  English  methods  were  preserved  with 
limitations  in  the  English  colonies  which  after- 
wards became  the  United  States,  and  in  the 
inferior  English  courts,  but  fell  out  in  the  Eng- 
lish superior  courts,  where  they  were  regarded 
as  exceptions  to  the  "  original  strict  rules  of 
evidence."  Under  the  influence  of  the  later 
English  decisions,  the  use  of  account  books  in 
the  United  States  was  surrounded  with  all 
sorts  of  limitations  and  qualifications  in  the 
various  jurisdictions.  See  Thayer's  Cases  on 
Evidence,  pp.  470,  471,  507. 

This  explanation  of  the  course  of  the  history 
of  the  rule  accounts  for  the  difference  of  the 
rulings  in  the  various  states  and  the  diverg- 
ence of  view  as  to  the  original  common  law, 
and  suggests  why  the  text  writers  place  the 
admission  of  such  books  on  different  theoreti- 
cal grounds,  no  one  of  which  was  concerned 
with  their  original  use. 

Quebec  —  Courts  Not  IncUned  to  Extend  Rule 
Allowing  Admissibility.  —  In  Brooke  v.  City 
Bank,  I  L.  C.  Rep.  112,  Day,  J.,  in  holding 
that  the  books  of  a  bank  arc  not  evidence  in 
its  favor  to  prove  payments  made  by  it,  said: 
"  It  is  plain  that  entries  in  books  of  accounts 
do  not  constitute  evidence  in  favor  of  those 
who  make  them.  That  is  the  rule  of  the  Eng- 
lish law,  «  *  *  and  though  a  somewhat 
different  doctrine  is  to  be  found  in  the  French 
books,  where  it  is  said  by  Pothier  and  other 
writers  that  the  books  of  a  trader  regularly 
kept  should  be  received  as  a  presumption  in' 
his  favor,  that  is  a  doctrine  which  must  be  re- 
ceived with  great  caution,  and  which  the  court 
does  not  feel  itself  inclined  to  extend." 

Practice  in  Equity.  —  Courts  of  equity  in  Eng- 
land, by  virtue  of  the  Rules  of  the  Supreme 
Court,  1883,  have  the  power  at  any  stage  of  a 
proceeding  to  direct  an  account  to  be  taken 
and  to  give  special  directions  with  regard  to 
the  mode  in  which  the  account  is  to  be  taken 
or  vouched,  "  and  in  particular  may  direct 
that,  in  taking  the  account,  the  books  of  ac- 
count in  which  the  accounts  in  question  have 
been  kept  shall  be  taken  as  prima  facie  evi- 
dence of  the  truth  of  the  matters  therein  con- 
tained, with  liberty  to  the  parties  interested  to 
take  such  objections  thereto  as  they  may  be 
advised."  Ord.  XXXIII.,  RR.  2,  3;  i  Taylor 
on  Ev.  (8th  ed.),  §  711.  Sec  Lodge  71.  Prichard, 
3  Dc  G.  M.  &  G.  906;  Ewart  v.  Williams,  7  De 
G.  M.  &  G.  68. 

A  similar  provision  exists  in  Canada,  but  it 
seems  that  the  court  will  not  direct  books  of 
account  to  be  so  received  as  prima  facie  evi- 
dence, unless  the  vouchers  have  been  lost  and 
proper  legal  evidence  cannot  be  given,  and 
that  such  books  will  not  be  taken  as  evidence 
against  third  parties,  although  the  entries 
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such  books  in  a  party's  favor  is  a  violation  of  "  the  rule,  alike  of  law  and  com- 
mon  sense,  that  a  man  shall  not  be  allowed  to  manufacture  evidence  for  him- 
self." •  But  the  same  objection  would  not  apply  where  a  party's  own  books 
arc  admitted  as^ainst  him.'"* 

Admissible  in  This  Country.  —  But  uch  books,  with  the  suppletory  oath  of  the 
party,  have  been  received  in  evidence  by  the  courts  of  this  country  from  an 
early  period."* 


tlierein  may  be  receivable  as  admissions 
against  him  who  kept  the  books  and  his 
privies.  Court  v.  Holland,  8  Ont.  Pr.  Rep. 
219. 

1.  Best  on  Ev.  (Chamberlayne's  ed.,  1883), 
§  503- 

The  force  of  this  reasoning  is  much  impaired 
since  the  passage  of  statutes  permitting  parties 
to  testify  in  their  own  behalf.  These  statutes 
have  profoundly  affected  the  importance  of  the 
rule  of  law  permitting  the  introduction  of  ac- 
count books.  See  infra,  this  section.  Under 
Statutes  Permitting  a  Party  to  Testify . 

2.  Entries  Against  Interest.  —  Thus,  it  has 
been  held  that  entries  in  the  books  of  a  party 
by  his  clerk  and  bookkeeper  are  evidence 
against  him,  unless  shown  to  be  erroneous  or 
mistaken.  Currier  v.  Boston,  etc.,  R.  Co.,  31 
N.  H.  209.  In  this  case  Bell,  J.,  said:  "  Ad- 
missions of  a  party  made  by  himself  or  his 
agents,  within  the  legitimate  scope  of  their 
authority,  either  orally  or  in  writing,  are  admis- 
sible in  evidence  against  him,  without  regard 
to  the  form  of  the  writing.  These  entries,  if 
made  by  the  party,  were  clearly  evidence;  if 
properly  made  by  an  agent,  they  would  have 
ihe  same  effect." 

In  Mechanics'  Whale  Fishing  Co.  7'.  Kirby, 
6  New  Bruns.  223,  in  an  action  against  a  prin- 
cipal and  a  surety  upon  a  bond  conditioned  for 
the  faithful  performance  by  the  principal  of 
his  duties  as  clerk  for  the  plaintiff,  entries  in 
the  plaintiff's  different  books  and  accounts, 
kept  by  the  principal  in  the  performance  of  his 
duties,  were  held  admissible  against  both  de- 
fendants to  establish  the  principal's  default. 

See  also  Canada  Atlantic  R.  Co.  v.  Moxley, 
15  Can.  Sup.  Ct.  Rep.  145,  where  the  entries 
in  the  company's  repair  book  showing  the  bad 
condition  of  an  engine,  sparks  from  which 
were  alleg-^d  to  have  caused  a  fire,  were  ad- 
mitted, Gwynne,  J.,  saying:  "  These  entries, 
having  been  made  in  a  book,  kept  for  the  ex- 
press purpose  of  calling  the  attention  of  the 
mechanical  department  to  something  required 
to  be  done,  and  having  been  caused  to  be 
made  in  ihe  book  by  the  driver  of  the  engine 
whose  duty  it  was  to  make  the  entries  or  have 
them  made,  were  admissible  in  evidence."  See 
also  Canada  Cent.  R.  Co.  z^.  McLaren,  8  Ont. 
App.  564. 

In  Darling  v.  Brown,  2  Can.  Sup.  Ct.  Rep. 
26,  it  was  held  that  entries  in  a  merchant's 
books,  regularly  kept  and  unchanged  during  a 
term  of  years,  with  an  annual  rendering  of  ac- 
counts conforming  to  such  entries  to  creditors, 
make  proof  against  such  merchants,  particu- 
larly after  the  death  of  the  creditors. 

The  books  of  a  municipal  officer,  the  correct- 
ness of  which  is  admitted  by  him,  are  admissi- 
ble to  prove  a  balance  due  from  him  to  the 
municipality.  St.  John  v.  Lockhart,  23  New 
Bruns.  430. 
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See  generally  the  title  Admissions,  vol.  i,  p. 
670. 

3.  Books  of  Account  Admitted  in  United  States. 

—  Inasmuch  as  the  decisions  governing  the 
admissibility  of  books  of  account  differ  some- 
what in  the  several  states,  it  is  deemed  most 
convenient  to  treat  the  decisions  of  each  state 
separately,  the  slates  in  the  present  list  being 
those  in  which  the  case  is  not  controlled  by 
statute.  In  several  of  these  states,  however, 
statutes  have  been  enacted  providing  for  the 
admission  of  books  of  account  in  particular 
cases.  These  statutes  will  be  treated  in  a  sub- 
sequent section.  See  infra ,  this  title.  Books  of 
Account —  Of  a  Party  ■ — Adfnissibility —  Under 
Statutes  Makitig  Such  Books  Competent  Evidence. 

Alabama.  —  In  this  state  original  entries 
made  in  a  person's  book,  either  by  himself  or 
by  his  clerk,  in  the  ordinary  course  of  business, 
contemporaneously  with  the  transaction  to 
which  they  relate,  are  generally  admissible  in 
evidence,  but  the  entries  must  be  corroborated 
by  the  testimony  of  the  person  who  made  them, 
if  living,  or  if  he  be  dead,  insane,  or  indefinitely 
absent  from  the  state,  they  may  be  admitted 
upon  proof  of  his  handwriting.  Clemens  v. 
Patton  9  Port.  (Ala.)  289;  Batre  v.  Simpson,  4 
Ala.  305;  Montgomery  Bank  v.  Plannett,  37 
Ala.  226;  Davis  v.  Tarver,  65  Ala.  98;  Dis- 
mukes  v.  Tolson,  67  Ala.  386;  Elliott  v.  Dycke, 
78  Ala.  157;  Hancock  v.  Kelly,  8r  Ala.  368; 
McDonald  v.  Carnes,  90  Ala.  147;  Terry  v. 
Birmingham  Nat.  Bank,  93  Ala.  599,  30  Am. 
St.  Rep.  87;  Boiling  v.  Fannin,  97  Ala.  619- 
Lunsford  v.  Butler,  102  Ala.  403;  Sand  z/.  Ham- 
mell,  108  Ala.  624.  See  also  Rembert  v. 
Brown,  14  Ala.  360;  Pearson  v.  Barrington, 
32  Ala.  227;  Avery  v.  Avery,  49  Ala.  193  p 
Jeffries  v.  Castleman,  68  Ala.  432;  Pollak  v. 
Searcy,  84  Ala.  259;  Hart  v.  Kendall,  82  Ala. 
144.  Compare  the  early  decisions,  Moore  v. 
Andrews,  5  Port.  (Ala.)  107;  Nolley  i/.  Holmes, 
3  Ala.  642.  And  see  Godbold  v.  Blair,  27  Ala. 
592. 

A  statement  of  account  is  not  admissible  as 
independent  evidence  of  the  items  contained 
therein.  Nelms  v.  Steiner,  113  Ala.  562.  See 
also  Grant  v.  Cole,  8  Ala.  519. 

Books  of  entries  are  inadmissible  unless 
shown  to  be  correct.  Powell  v.  State,  84  Ala. 
444;  Kling  V.  Tunstall,  109  Ala.  608.  See  also 
Grant  v.  Cole,  8  Ala.  519. 

A  book  kept  by  the  defendant,  containing- 
entries  relating  to  the  subject-matter  of  the 
contract  sued  on,  being  produced  by  him  on 
notice,  is  admissible  as  evidence  for  the  plain- 
tiff without  further  proof  of  identification. 
Woodstock  Iron  Co.  v.  Reed,  84  Ala.  493. 

See  also  the  statutes  in  this  state. 

Arkansas.  —  It  has  been  held  in  this  state 
that  the  account  books  of  a  merchant,  although 
correctly  kept,  are  not  admissible  in  his 
favor;    Jeffrey   v.  Schlasinger,  Hempst.  (U,. 
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S.)  12.  Burr  i'.  Byers,  lo  Ark.  398  52  Am. 
Dec.  239. 

But  entries  made  in  the  course  of  business 
by  one  whose  duty  it  was  to  make  them,  when 
contemporaneous  with  the  facts  recorded,  and 
where  there  is  no  reason  to  question  their  fair- 
ness, are  admissible  on  being  properly  authen- 
ticated. But  the  entries  must  be  authenticated 
by  the  oath  of  the  person  who  made  them,  if 
living  and  his  testimony  can  be  procured; 
otherwise,  they  may  be  admitted  on  proof  of 
his  handwriting.  St.  Louis,  etc.,  R.  Co.  v. 
Henderson,  57  Ark.  402. 

Entries  made  by  an  agent,  unauthenticated 
by  his  oath,  are  inadmissible  upon  proof  of  his 
handwriting,  and  that  his  present  residence  is 
unknown,  without  showing  whether  any  effort 
has  been  made  to  ascertain  his  residence.  St, 
Louis,  etc.,  R.  Co.  v.  Henderson,  57  Ark.  402. 

The  account  books  of  deceased  persons  are 
made  evidence  by  statute. 

California.  —  A  tradesman's  shop  book  of 
original  entries,  supported  by  his  oath,  is  ad- 
missible in  his  favor  as  prima  facie  evidence 
of  his  account.  White  v.  Whitney,  82  Cal.  163; 
Ford  V.  Cunningham,  87  Cal.  209. 

So  also  a  mechanic's  book,  when  sufficiently 
proved,  is  admissible  to  support  a  claim  for 
services  rendered  and  materials  furnished. 
Landis  v.  Turner,  14  Cal.  573.  See  also  Mor- 
gans V.  Adel,  (Cal.  i888)  18  Pac.  Rep.  247. 

In  an  action  against  commission  merchants 
to  recover  for  goods  consigned  to  them  to  be 
sold,  it  was  held  to  be  error  to  reject  the  de- 
fendant's books  of  account  offered  to  prove  the 
account  of  the  sales.  Lubert  v.  Chauviteau,  3 
Cal.  458,  58  Am.  Dec.  415. 

In  an  action  for  goods  sold  and  delivered 
the  plaintiff's  book  of  accounts  is  competent 
evidence  to  prove  the  delivery  of  the  goods  to 
the  party  dealing  directly  with  the  plaintiff, 
when  the  nature  of  the  subject  does  not  admit 
of  better  evidence,  but  such  book  is  not  ad- 
missible to  prove  a  copartnership  between  one 
defendant  who  had  not  dealt  directly  and  the 
other  defendants  to  whom  the  goods  h«id  been 
delivered.    Severance  z'.  Lombardo,  17  Cal.  57. 

Corporation  Books.  —  In  an  action  by  a  bank 
against  a  corporation  on  an  account,  the  bank's 
books  and  the  defendant's  ledger  are  prima 
facie  evidence  of  the  correctness  of  the  ac- 
count. Pauly  V.  Pauly,  107  Cal.  8,  48  Am.  St. 
Rep.  98. 

Foundation  for  Admission  Must  Be  Laid.  —  A 
book  of  accounts  is  not  admissible  in  evidence 
unless  the  preliminary  foundation  for  its  ad- 
mission, either  as  a  book  of  original  entries  or 
as  a  part  of  the  res  gestcr,  has  been  laid.  Wat- 
rous  V.  Cunningham,  71  Cal.  30;  Kerns  v.  Mc- 
Kean,  76  Cal.  87;  Kerns  v.  Dean,  77  Cal.  555. 
See  also  Heyneman  v.  Dannenbcrg,  6  Cal.  376, 
65  Am.  Dec.  519. 

As  to  what  is  sufficient  proof  to  render  the 
book  admissible,  see  Landis  v.  Turner,  14  Cal. 
573.  See  also  Roche  v.  Ware,  71  Cal.  375,  60 
Am.  Rep.  539;  Sanborn  v.  Cunningham,  (Cal. 
1803)  33  I'ac.  Rep.  894. 

Connecticut.  —  Hooks  of  the  parties  containing 
daily  accounts  of  their  business  transactions, 
and  made  in  the  regular  course  of  business, 
are  arimissiblc  in  evidence  in  their  favor  in 
actions  of  assumpsit  and  book  debt.  Smith  7). 
Law,  47  Conn.  431;  Butler  v.  Cornwall  Iron 


Co.,  22  Conn.  335;  Bridgewater  r-.  Roxbury ,  54 
Conn.  213.  See  generally  as  to  the  admissi- 
bility of  book  entries  in  this  state,  De  Forest 
I'.  Bacon,  2  Conn.  633;  Cook  v.  Swan,  5  Conn, 
140;  Dwight  V.  Brown,  9  Conn.  83;  Weeden  v. 
Hawes,  10  Conn.  50;  Livingston  v.  Tyler,  14 
Conn.  493;  Smith  v.  Vincent,  15  Conn,  i,  38 
Am.  Dec.  52;  Abel  v.  Fitch,  20  Conn.  90;  Ash- 
mead  V.  Colby,  26  Conn.  2S9. 

The  entries  must  be  verified  by  the  person 
who  made  them  if  living,  competent,  and  with- 
in the  jurisdiction  of  the  court.  Stiles  v. 
Homer,  21  Conn.  507;  Bartholomew  v.  Far- 
well,  41  Conn.  107,  distinguishing  Butler  v. 
Cornwall  Iron  Co.,  22  Conn.  335. 

If  the  person  who  made  the  entries  is  be- 
yond the  reach  of  process,  oris  incompetent  to 
testify,  it  is  the  same  as  if  he  were  dead,  and 
his  handwriting  maybe  proved.  Briclgewater 
V.  Roxbury,  54  Conn.  213.  See  also  New 
Haven,  etc.,  Co.  v.  Goodwin,  42  Conn.  230. 

In  an  action  of  book  debt  the  plaintiff's  book 
containing  original  entries  of  the  matters  in 
demand  is  not  indispensable  to  support  the 
action,  although  the  want  of  such  books  is  pre- 
sumptive evidence  against  the  demand.  Pal- 
mer V.  Green,  6  Conn.  14;  Leavenworth  v. 
Phelps,  Kirby  (Conn.)  71. 

Indiana.  —  The  law  in  this  state  is  perhaps 
unsettled.  It  was  held  in  an  early  case  that  a 
part3''s  own  books  are  inadmissible  in  his 
favor.  De  Camp  v.  Vandagrift,  4  Blackf. 
(Ind.)  272. 

The  same  decision  was  made  in  Pittsburgh, 
etc.,  R.  Co.  V.  Noel,  77  Ind.  no,  the  entries  not 
being  public  records  or  a  part  of  the  res  gcsta. 
No  reference  is  made  to  the  earlier  decisions. 

But  books  of  account  have  been  admitted 
where  the  entries  constituted  a  part  of  the  res 
gestee.  Fleming  v.  Yost,  137  Ind.  95;  Glover 
V.  Hunter,  28  Ind.  185. 

Thus  the  books  of  a  bank  kept  in  the  usual 
course  of  business  have  been  held  admissible 
to  show  the  state  of  a  depositor's  account. 
Culver  !<.  Marks,  122  Ind.  554,  17  Am.  St.  Rep. 
377;  Glover  v.  Hunter,  28  Ind.  185.  See  also 
Johnson  v.  Culver,  116  Ind.  278. 

But  in  an  action  against  a  bank  to  recover  a 
deposit  shown  by  the  plaintiff's  pass  book,  it 
was  held  that  a  refusal  to  allow  the  defendant 
to  read  the  bank's  ledgers  containing  the  de- 
fendant's account  was  proper.  Porter  County 
First  Nat.  Bank  Williams,  4  Ind.  App. 
501. 

And  in  recent  cases  before  the  appellate 
court  the  law  as  to  the  admissibility  of  books 
of  account  under  any  circumstances  is  de- 
clared to  be  in  doubt.  Wilber  v.  Scherer,  13 
Ind.  App.  428,  citing  2  Am.  and  Enc.  Encvc. 
OK  Law  (ist  ed.)  467;  Dodge  v.  Morrow,  14 
Ind.  App.  534,  citing  2  Am.  and  Enc.  Encyc. 
OF  Law  (ist  ed.)  467. 

Account  Settled.  —  A  book  of  original  entries 
of  an  account  settled  between  the  parties  is 
admissible  to  prove  their  account.  Powers  v. 
Hamilton,  6  Blackf.  (Ind.)  293.  See  also  Slade 
V.  Leonard,  75  Ind.  171. 

Parol  Evidence  o{  the  contents  of  a  book  of 
accounts  is  inadmissible,  unless  the  founda- 
tion for  the  admission  of  secondary  evidence 
is  first  properly  laid.    Kane  v.  Stale,  71  Ind. 

Louisiana.  —  A  party's  books  are  not  admissi- 
Volume  IX. 


Private  Doonments.  DOCUMENTARY  EVIDENCE.      Entries  and  Memoranda. 


ble  in  his  own  belialf  in  this  state.  Lyons  v. 
Teal,  sS  La.  Ann.  592. 

Books  annually  examined  by  an  employer, 
who  has  also  ihc  balance  sheets  embracing  the 
disputed  items  semi-annually  furnished  him, 
are  prima  facie  evidence  for  a  clerk  against 
the  employer.  Rayne  v.  Taylor,  12  La.  Ann. 
765. 

A  pass  book  kept  by  a  party  with  a  mer- 
chant, in  which  all  the  entries  of  items  bought 
have  been  entered  by  the  merchant  or  his 
clerk,  is  nevertheless  the  property  of  such 
party,  who  is  presumed  to  have  examined  it, 
and  if  he  has  made  no  objection  to  its  contents 
it  is  admissible  as  evidence  against  him.  Mc- 
Laughlin's Succession,  14  La.  Ann.  400.  See 
also  Didier  v.  Auge,  15  La.  Ann.  398. 

Entries  on  the  books  of  an  insolvent,  when 
shown  by  witnesses  to  have  been  made  in  good 
faith,  and  at  the  time  they  purport  to  have 
been  made,  and  most  of  them  for  matters 
within  the  knowledge  of  the  witnesses,  are 
sufficient  to  correct  an  error  in  the  syndic's 
tableau  of  distribution.  Hernandez  v.  His 
Creditors,  15  La.  Ann.  87. 

See  also  the  statute  in  this  state. 

Maine.  —  Books  of  account  with  the  party's 
suppletory  oath  are  admissible  to  prove  the 
sale  and  delivery  of  goods  and  services  ren- 
dered. Dwinelz'.  Pottle,  31  Me.  167;  Witherell 
V.  Swan,  32  Me.  247;  Furlong  v.  Hysom,  35 
Me.  332.  See  also  Ainee  z'.  Wilson,  22  Me.  116; 
Silver  v.  Worcester,  72  Me.  322. 

The  books  are  admissible  to  prove  cash 
charges  to  the  amount  of,  but  not  exceeding, 
forty  shillings  ($6.67).  Dunn  v.  Whitney,  10 
Me.  g;  Hooper  v.  Taylor,  39  Me.  224;  Kelton 
V.  Hill,  58  Me.  114. 

An  attorney  at  law  may  prove  his  retainer 
and  services  rendered  in  court  by  his  book  and 
suppletory  oath.  Codman  v.  Caldwell,  31  Me. 
560. 

The  plaintiff's  book  of  original  entries,  with 
his  suppletory  oath,  is  the  legal  mode  of  prov- 
ing a  charge  against  the  defendant  for  procur- 
ing a  writ  in  the  name  of  a  third  person. 
Waterhouse  v.  Fogg,  38  Me.  425. 

A  plaintiff's  book  of  account  is  not  admissible 
in  evidence  unless  he  can  prove  that  the  article 
in  controversy  was  delivered.  Godfrey  v.  Cod- 
man,  32  Me.  162;  Dwinel  v.  Pottle,  31  Me. 
167.  And  a  book  showing  that  the  delivery 
was  made  to  somebody  is  not  competent  evi- 
dence to  charge  a  particular  person.  Godfrey 
7'.  Codman,  32  Me.  162. 

Maryland.  —  Entries  made  in  a  party's  books 
by  a  clerk,  in  the  regular  course  of  business, 
where  he  has  no  interest  at  the  time  in  stating 
an  untruth,  are  admissible  after  his  death  on 
proof  of  his  handwriting.  King  v.  Maddox,  7 
Har.  &  J.  (Md.)  467;  Reynolds  v.  Manning,  15 
Md.  510;  Heishell  v.  Rollins,  82  Md.  14.  See 
Morris  v.  Columbian  Iron  Works,  etc.,  Co., 
76  Md.  357. 

In  Reynolds  v.  Manning,  15  Md.  510,  such 
entries  were  admitted  where  the  clerk  who 
made  them  was  a  foreigner  and  had  gone  to 
Australia  and  had  not  been  heard  from  for 
more  than  three  years. 

But  entries  made  by  an  interested  party  are 
not  generally  admissible.  Owings  v.  Low,  5 
Gill  &  J.  (Md.)  134;  Atwell  v.  Miller,  6  Md.  10, 
61  Am.  Dec.  294;  Romer  v.  Gaecksch,  39  Md. 


585.  In  this  case  entries  made  by  a  deceased 
partner  were  held  inadmissible  in  a  suit  by  the 
surviving  partner  against  a  debtor  of  the  firm. 

In  an  action  for  money  due  plaintiff  on  a  con- 
tract between  him  and  the  defendant  in  refer- 
ence to  the  management  of  a  certain  business, 
it  was  held  to  be  error  to  exclude  defendant's 
book  of  original  entries  in  his  handwriting, 
where  he  had  testified  that  he  kept  an 
account  of  the  expenses  of  the  business.  Stall- 
ings  V.  Gottschalk,  77  Md.  429.  See  also  the 
statute  in  this  state. 

Massachusetts.  —  The  admission  of  a  party's 
books  of  account  to  prove  items  of  work  done 
and  goods  delivered,  when  supported  by  his 
oath,  has  long  been  permitted  in  this  state. 
Box  V.  Welch,  Quincy  (Mass.)  227;  Cogswell 
V.  Dolliver,  2  Mass.  217,  3  Am.  Dec.  45; 
Prince  v.  Smith,  4  Mass.  455;  Faxon  v.  Hollis, 
13  Mass.  427;  Mathes  >v.  Robinson,  8  Met. 
(Mass.)  269,41  Am.  Dec.  505;  Ball  Gates, 
12  Met.  (Mass.)  491;  Arnold  v.  Sabin,  i  Cush. 
(Mass.)  525;  Dexter  v.  Booth,  2  Allen  (Mass.) 
559;  Pratt  V.  White,  132  Mass.  477. 

But  books  of  account  are  inadmissible  to 
prove  cash  charges  exceeding  forty  shillings  in 
amount.  Cleave's  Case,  3  Dane's  Abr.  319; 
Burns  v.  Fay,  14  Pick.  (Mass.)  8;  Davis  v. 
Sanford,  9  Allen  (Mass.)  216;  Turner  v. 
Twing,  9  Cush.  (Mass.)  512.  Thus  an  item  of 
$308  for  seven  gold  watches  cannot  be  so 
proved.  Bustin  v.  Rogers,  11  Cush.  (Mass.) 
346. 

Books  of  an  intestate  are  admissible  in  an 
action  by  his  administrator  when  supported  by 
the  oath  of  the  latter.  Pratt  v.  White,  132 
Mass.  477. 

The  books  of  a  person  who  has  since  become 
insane  are  admissible  upon  proof  of  his  hand- 
writing, with  the  suppletory  oath  of  his  guard- 
ian.   Holbrook  v.  Gay,  6  Cush.  (Mass.)  215. 

Cash  Books.  —  A  party's  cash  book  is  not  a 
book  of  accotints  so  as  to  be  admissible,  being 
nothing  more  than  a  private  memorandum  in 
his  own  favor.  Townsend  Bank  v.  Whitney,  3 
Allen  (Mass.)  454;  Maine  v.  Harper,  4  Allen 
(Mass.)  115. 

A  Time  Book,  kept  in  tabular  form  and 
showing  in  an  intelligible  manner  the  number 
of  days  of  labor,  when  supported  by  the  plain- 
tiff's oath,  is  admissible  in  an  action  to  recover 
pay  for  labor,  not  only  as  to  his  own  labor, 
but  also  as  to  that  of  an  apprentice.  Mathes  v. 
Robinson,  8  Met.  (Mass.)  269,  41  Am.  Dec.  505. 
See  also  Morse  v.  Potter,  4  Gray  (Mass.)  292. 

The  Freight  Books  of  a  Railroad  Corporation. 
supported  by  the  testimony  of  the  clerk  who 
made  them,  that  he  had  no  doubt  of  their 
correctness,  though  having  no  personal  recol- 
lection thereof,  are  admissible.  Briggs  v. 
Rafferty,  14  Gray  (Mass.)  525. 

Michigan.  —  Books  of  account  are  admissible 
in  this  state.  Jackson  v.  Evans,  8  Mich.  476 
(in  this  case  the  New  York  rule  laid  down 
in  Vosburgh  v.  Thayer,  12  Johns.  (N.  Y.)  461, 
was  adopted);  Peters  v.  Gallagher,  37  Mich. 
407;  Montague  z/.  Dougan,  68  Mich.  98;  Lester 
V.  Thompson,  91  Mich.  250;  Welch  v.  Palmer, 
85  Mich.  310. 

Such  boo'KS  are  received  only  where  the 
entries  are  apparently  made  up  of  items  as 
they  arise,  and  as  contemporaneous  res  gestee. 
Matter  of  McClintock,  58  Mich.  152. 
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An  entry  in  the  handwriting  of  a  deceased 
party,  made  in  his  day  book  in  the  regular 
course  of  his  business,  is  admissible.  Macomb 
V.  Wilkinson  83  Mich  486. 

Under  the  statute  making  parties  competent 
witnesses  they  can  testify  as  well  to  the  keep- 
ing of  their  accounts,  and  the  correctness  of 
their  books,  as  to  any  other  facts,  and  proof  by 
third  parties  of  their  having  settled  accounts 
according  to  such  books,  and  that  they  were 
correctly  kept,  is  not  necessary  to  their  intro- 
tluction  in  evidence.  Montague  z/.  Dougan,  68 
Mich.  98;  Seventh-Day  Adventist  Pub.  Assoc. 
V.  Fisher,  95  Mich.  274. 

Prior  to  the  statute  such  proof  was  required 
to  be  made  by  persons  who  had  dealt  with  the 
party  and  settled  accounts  by  his  books.  Jack- 
son V.  Evans,  8  Mich.  476. 

As  to  the  admissibility  of  entries  in  a  bank's 
books,  see  People  v.  Hurst,  41  Mich.  328;  Ort- 
mann  v.  Merchants'  Bank,  41  Mich.  482; 
People  V.  Wadsvvorih,  63  Mich.  500. 

See  also  the  statute  in  this  state. 

Mississippi.  —  The  rule  in  this  state  is  that 
when  direct  proof  of  a  claim  for  goods  sold  or 
services  rendered  cannot  be  made  by  the  oath 
of  the  party,  or  of  other  witnesses,  the  regu- 
larly kept  books  of  account  of  the  party  are 
admissible,  not  as  conclusive  evidence  of  the 
claim,  but  as  testimony  tending  to  establish  it, 
the  credit  of  which  is  to  be  weighed  by  the 
jury.  Moody?/.  Roberts,  41  Miss.  74;  Hunter 
I/.  Wilkinson.  44  Miss.  721;  Bookout  z/.  Shan- 
non, 59  Miss.  378;  Chicago,  etc.,  R.  Co.  v. 
Provine,  61  Miss.  288. 

As  to  proof  of  physician's  accounts,  see  Haz- 
lip  V.  Leggett,  6  Smed.  &  M.  (Miss.)  326;  Sim- 
mons V.  Means,  8  Smed.  &  M.  (Miss.)  397. 

Missonri.  —  Under  the  present  practice  in  this 
state  an  account  book  of  original  entries,  fair 
on  its  face,  and  shown  t  )  have  been  kept  in  the 
usual  course  of  business,  by  the  party  himself 
or  his  clerk,  is  admissible  even  in  the  party's 
own  favor.  Anchor  Milling  Co.  v.  Walsh,  108 
Mo.  277,  32  Am.  St.  Rep.  600;  Robinson  v. 
Smith,  III  Mo.  205,  33  Am.  St.  Rep.  510, 
affirmini^  50  Mo.  App.  630;  Seligman  v.  Rogers, 
113  Mo.  642;  Borgess  Invest.  Co.  v.  Vette,  142 
Mo.  560.  See  also  Smith  v.  Beattie,  57  Mo. 
281;  Mathias  v.  O'Neill,  94  Mo.  520. 

Account  books  are  admitted  in  evidence  for 
the  person  by  whom  they  are  kept  when  the 
entries  are  made  contemporaneously  with  the 
transactions  recorded  as  a  part  of  the  res  gcsta. 
Anchor  Milling  Co.  v.  Walsh,  108  Mo.  277, 
32  Am.  St.  Rep.  6o<j;  Robinson  v.  Smith,  iii 
Mo.  205,  33  Am.  St.  Rep.  510;  Martin  v. 
Nichols,  54  Mo.  App.  594;  Collins  Bros.  Drug 
Co.  v.  Graddy,  57  Mo.  App.  41. 

The  present  practice  in  Missouri  is  based  on 
the  statute  of  1865,  making  a  party  competent 
as  a  witness,  and  is  in  direct  opposition  to  the 
rule  previously  in  force,  and  first  announced 
in  Hissrick  v.  McPhcrson,  20  Mo.  310,  and 
repeatedly  followed  by  the  court  of  appeals. 
Daum  V.  Neumeister,  2  Mo.  App.  597;  Lord 
V.  Siegcl,  5  Mo.  App.  582:  Ilensgen  v.  Mul- 
lally,  23  Mo.  App.  613;  Weadley  v.  Toney,  24 
Mo.  App.  304;  Hensgcn  v.  Donnelly,  24  Mo. 
App.  398;  Nipper  v.  Jones,  27  Mo.  App.  538; 
Jesse  V.  Davis,  34  Mo.  App.  351;  Anchor  Mill- 
ing Co.  V.  Walsh,  37  Mo.  App.  567.  The 
former  rule  was  denied  in  Robinson  t.  Smith, 


50  Mo.  App.  630,  affirnud  in  ill  Mo.  205,  33 
Am.  St.  Rep.  510. 

Even  under  the  old  rule  a  witness  might  use 
his  books  as  memoranda  to  refresh  his  mem- 
ory, though  his  testimony  must  be  otherwise 
independent  of  the  entries.  Nipper  v.  Jones, 
27  Mo.  App.  538;  Anchor  Milling  Co.  v. 
Walsh,  37  Mo.  App.  567;  Anderson  Volmer, 
83  -Mo.  403. 

And  entries  which  have  been  seen  and 
assented  to  by  the  other  party  were  admissible 
as  admissions  by  him  against  his  interest. 
Hanson  v.  Jones,  20  Mo.  App.  595.  See  also 
Manion  Blacksmith,  etc.,  Co.  v.  Carreras,  19 
Mo.  App.  162. 

Nevada. — A  book  of  accounts  kept  by  a 
party's  decedent,  shown  to  be  principally  in 
his  handwriting,  in  which  the  entries  were 
made  at  or  about  the  time  of  the  transactions, 
and  being  the  book  by  which  the  deceased 
settled  with  vi'hom  he  had  dealings,  vi-as  held 
admissible  in  evidence.  Buckley  zj.  Buckley, 
12  Nev.  423,  16  Nev.  180.  See  also  Sherwood 
V.  Sissa,  5  Nev.  349;  Cahill  v.  Hirschman,  6 
Nev.  57;  Jones  v.  Gammans,  11  Nev.  249. 

New  Hampshire.  —  Books  of  account  accom- 
panied by  the  suppletory  oath  of  the  party  are 
admissible  in  evidence  in  this  state.  Eastman 
V.  Moulton,  3  N.  H.  156;  Swain  v.  Cheney,  41 
N.  H.  234. 

The  books  of  an  intestate  with  the  suppletory 
oath  of  his  administrator  are  admissible. 
Dodge  V.  Morse,  3  N.  H.  232. 

The  books  are  competent  evidence  to  prove 
payments  of  money  not  exceeding  $6.67.  Bas- 
sett  V.  Spofford,  11  N.  H.  167;  Rich  v.  Eldredge, 
42  N.  H.  153.  But  not  to  show  that  ihey  were 
made  on  any  particular  debt.  Bailey  v. 
Harvey,  60  N.  H.  152. 

New  Jersey.  —  A  party's  books  of  account 
are  admissible  in  his  favor  as  evidence  of 
goods  sold,  work  done,  and  materials  fur- 
nished. Wilson  V.  Wilson,  6  N.  ].  L.  95; 
Oliver  v.  Phelps,  21  N.  J.  L.  597. 

The  books  of  a  bank  in  which  both  parties 
kept  their  accounts  are  competent  evidence  to 
show  what  disposition  has  been  made  of  notes 
and  checks  and  the  proceeds  thereof  in  trans- 
actions between  them.  Oliver  v.  Phelps,  20 
N.  J.  L.  180,  21  N.  J.  L.  597. 

New  York.  —  Books  of  account  are  admis- 
sible in  this  state  upon  proof  that  the  party 
kept  no  clerk,  that  some  of  the  articles  or  work 
charged  were  delivered  or  performed,  that  the 
books  are  the  account  books  of  the  party,  and 
that  he  kept  correct  accounts.  Vosburgh  v. 
Thayer,  12  Johns.  (N.  Y.)  461;  Larue  v.  Row- 
land, 7  Barb.  (N.  Y.)  107;  Tomlinson  7'.  Borst, 
30  Barb.  (N.  Y.)  42;  Knight  v.  Cunnington,  6 
Hun  (N.  Y.)  loo;  Ives  z-.  Waters,  30  Hun  (N. 
Y.)  297;  Beatty  v.  Clark,  44  Hun  (N.  Y.)  126; 
Dooley  v.  Moan,  57  Hun  (N.  Y.)  535;  Atwood 
7A  Barney,  80  Hun  (N.  Y.)  i;  Irish  v.  Horn,  84 
Hun  (N.  Y.)  121;  Foster  v.  Coleman,  i  E.  D. 
Smith  (N.  Y.)85;  Morrill  z^.  Whitehead,  4  E. 
D.  Smith  (N.  Y.)  239;  Corning  v.  Ashley,  4 
Den.  (N.  Y.)  354;  Conklin  v.  Stamler,  2  Hilt. 
(N.  Y.)  422;  Burke  Wolfe,  38  N.  Y.  Super. 
Ct.  263:  Linnell  v.  Sutherland,  11  Wend.  (N. 
Y.)  568;  Sickles  v.  Mather,  20  Wend.  (N.  Y.) 
72,  32  Am.  Dec.  521;  Rexford  v.  Comstock, 
(Supreme  Ct.)  3  N.  Y.  Supp.  876;  Young  p. 
Luce,  (Supreme  Ct.)   21    N.  Y.  Supp.  225; 
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Alwood  V.  Harney,  So  Hun  (N.  Y.)  i;  Smith  v. 
Rcntz,  131  N.  Y.  169;  Shipman  v.  Glynn,  31 
N.  Y.  App.  Div.  425;  The  Sylvan  Stream,  35 
Fed.  Rep.  314.  See  also  M'Allister  v.  Rcab,  4 
Wend.  (N.  Y.)  483;  Merrill  v.  Ithaca,  etc.,  R. 
Co.,  16  Wend.  (N.  Y.)  587,  30  Am.  Dec.  130; 
Reddington  v.  Gilinan,  I  Bosw.  (N.  Y.)  235; 
Whitman  v.  Horton,  46  N.  Y.  Super.  Ct.  531; 
Skipworth  r\  Deyell,  83  Hun  (N.  Y.)  307;  Nel- 
son -'.  New  York,  (Supreme  Ct.)  5  N.  Y.  Supp. 
6SS. 

This  rule  is  said  to  have  been  adopted  from 
the  law  of  Holland.  Smith  v.  Rentz,  131  N. 
Y.  169. 

A  physician's  books  are  admissible,  Foster 
V.  Coleman,  i  E.  D.  Smith  (N.  Y.)  85;  Larue  v. 
Rowland,  7  Barb.  (N.  Y.)  108;  Wetmore  v. 
Peck,  19  Alb.  L.  J.  400.  But  they  must  be 
proved  to  be  correct.  Knight  v.  Cunnington, 
6  Hun  (N.  Y.)  100,  disapproving  Clarke  v. 
Smith,  46  Barb.  (N.  Y.)  30. 

Entries  in  the  books  of  a  deceased  person 
are  not  competent  evidence  of  a  claim  in  favor 
of  his  estate.  Mason  v.  Wedderspoon,  43  Hun 
(N.  Y.)  20.  See  also  Vaughn  v.  Strong,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  686. 

For  additional  cases  in  which  book  entries 
were  held  admissible,  see  Muckle  v.  Rennie, 
(City  Ct.)  16  N.  Y.  Supp.  208;  Lucas  v. 
Thompson,  75  Hun  (N.  Y.)  584;  Root  v.  Great 
Western  R.  Co.,  55  N.  Y.  636;  West  Van 
Tuyl,  119  N.  Y.  620;  Nelson  v.  New  York,  131 
N.  Y.  4;  Cobb  V.  Wells,  124  N.  Y.  77. 

A  party's  books  are  admissible  against  a  de- 
ceased person,  and  this  rule  is  not  changed  by 
Code  Civ.  Proc,  §  829,  providing  that  no  party 
or  person  interested  in  an  action  shall  testify 
against  the  personal  representative  of  a  person 
deceased.  Young  v.  Luce,  (Supreme  Ct.)  21 
N.  Y.  Supp.  225. 

The  rule  excluding  books  of  account  kept 
by  a  party  who  keeps  a  clerk  applies  only 
where  there  is  an  employee  who  has  some- 
thing to  do  with  and  has  knowledge  generally 
of  the  business  of  his  employer  as  to  goods 
sold  or  work  done,  so  that  he  can  testify  on 
the  subject;  one  whose  business  is  simply  to 
keep  the  books  is  not  within  its  meaning. 
McGoldrick  v.  Traphagen,  88  N.  Y.  334. 

An  employee  who  attends  to  sales  no  further 
than  merely  delivering  goods  manufactured, 
and  keeping  a  memorandum  of  the  delivery 
for  a  temporary  purpose,  is  not  a  clerk  within 
the  meaning  of  the  rule.  Sickles  v.  Mather, 
20  Wend.  (N.  Y.)  72,  32  Am.  Dec.  521,  folloiued 
in  Jackson  v.  Evans,  8  Mich.  476.  See  also 
Rexford  v.  Comstock,  (Supreme  Ct.)  3  N.  Y. 
Supp.  876;  Atwood  V.  Barney,  80  Hun  (N.  Y.) 
i;  Cobb  V.  Wells,  124  N.  Y.  77. 

A  party's  wife  who  merely  transcribes  the 
items  from  sales  slips  into  his  book  under  his 
direction  is  not  a  clerk.  Smith  v.  Smith,  13  N. 
Y.  App.  Div.  207. 

In  this  state  the  suppletory  oath  of  the  party 
is  not  required.  Sickles  v.  Mather,  20  Wend. 
(N.  Y.)  72,  32  Am.  Dec.  521;  Larue  v.  Row- 
land, 7  Barb.  (N.  Y.)  107;  Tomlinson  v.  Borst, 
30  Barb.  (N.  Y.)  42. 

It  seems  now  to  be  the  settled  law  of  the 
state,  however,  that  the  party  may  supply,  if 
he  can,  the  preliminary  proof  of  the  correct- 
ness of  the  books,  by  his  own  oath,  whenever 
it  is  made  to  appear  that  the  party  kept  no 


clerk,  or  that  such  clerk  is  dead.  Burke  -■. 
Wolfe,  38  N.  Y.  Super.  Ct.  263.  See  also 
Stroud  V.  Tilton,  3  Keyes  (N.  Y.)  139. 

The  Proof  that  the  Party  Kipt  Correct  Books 
should  be  made,  not  by  persons  in  his  employ, 
but  by  witnesses  who  have  dealt  with  him  and 
settled  bills  by  his  books.  Hauptman  -<:.  Cat- 
lin,  I  E.  D.  Smith  (N.  Y.)  729;  Beattv  v.  Clark, 
44  Hun  (N.  Y.)  126. 

The  correctness  of  the  book  may  be  proved 
by  a  single  witness.  Beattie  v.  Qua,  15  Barb. 
(N.  Y.)  132.  But  it  seems  that  it  would  be^ 
otherwise  if  his  testimony  is  contradicted  by 
another.  Morrill  v.  Whitehead,  4  E.  D.  Smith. 
(N.  Y.)  239. 

It  is  immaterial  that  the  proving  witnesses- 
settled  their  accounts  by  the  ledger,  and  not. 
by  the  book  of  original  entries.  Stroud  v. 
Tilton,  3  Keyes  (N.  Y.)  139.  See  further  as  to 
proof  of  books  of  account,  In  re  Simpson,  (Su- 
preme Ct.)  5  N.  Y.  Supp.  863;  Hancock 
Flynn,  (Supreme  Ct.)  8  N.  Y.  Supp.  133;  Irv- 
ing V.  Claggett,  (Supreme  Ct.)  9  N.  Y.  Supp. 
136;  Steubing  v.  New  York  El.  R.  Co.,  (Su- 
preme Ct.)  19  N.  Y.  Supp.  313;  Skipworth  v.- 
Deyell,  83  Hun  (N.  Y.)  307;  Walbridge  v. 
Simon,  13  N.  Y.  Misc.  Rep.  (Buffalo  Super.- 
Ct.)  634;  Congdon,  etc.,  Co.  v.  Sheehan,  11 
N.  Y.  App.  Div.  456. 

Entries  by  Clerks  and  Third  Persons.  - —  The 
rule  above  laid  down  as  to  the  admissibility  of' 
books  of  account  never  applied  to  books  of. 
account  kept  by  a  clerk.  Entries  made  by 
third  persons  always  stood  upon  a  different, 
fooling.  To  be  admissible  the  entries  must  be- 
made  in  the  course  of  duty,  or  as  a  part  of  the 
transaction,  and  must  be  made  from  competenr 
knowledge;  there  must  be  no  motive  to  enter 
the  transaction  falsely,  and  the  entry  must  be 
made  at  or  about  the  time  of  the  transaction. 
The  clerk,  if  living  and  competent  to  testify,, 
must  be  produced  and  testify  as  to  these  facts. 
Burke  v.  Wolfe,  38  N.  Y.  Super.  Ct.  263.  See 
also  Monroe  Bank  v.  Culver,  2  Hill  (N.  Y.)  531; 
Brewster  v.  Doane,  2  Hill  (N.  Y.)  537;  Merrill 
V.  Ithaca,  etc.,  R.  Co..  16  Wend.  (N.  Y.)  586, 
30  Am.  Dec.  130;  Ocean  Nat.  Bank  v.  Carll,. 
55  N.  Y.  440,  9  Hun  (N.  Y.)  239. 

The  admission  of  a  party's  books,  kept  by  a 
clerk,  stands  upon  the  same  principles  as- 
those  governing  the  admission  of  entries  made 
by  third  persons.  The  books  must  have  been 
kept  for  the  purpose,  the  entries  must  have 
been  made  contemporaneously  with  the  trans- 
actions, and  by  a  person  whose  duty  it  was  to 
make  them.  Burke  v.  Wolfe,  38  N.  Y.  Super. 
Ct.  263. 

Books  of  account  of  the  plaintiff's  testator 
kept  by  a  clerk,  also  deceased,  are  competent- 
evidence  of  items  entered  therein,  when  prop- 
erly proved.  Dakin  v.  Walton,  85  Hun  (N.. 
Y.)56i. 

Entries  made  by  an  agent  in  a  partj^'s  books 
are  compelent  evidence  against  the  principal. 
Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64  N. 
Y.  85.    See  also  Grover  v.  Morris,  73  N.  Y.  473. 

Pennsylvania.  —  A  party's  books  of  account, 
with  his  suppletory  oath,  have  long  been  ad- 
mitted in  this  state  as  evidence  of  goods  sold 
and  delivered  and  work  done.  Rodman  '■. 
Hoops,  I  Dall.  (Pa.)  85;  Curren  Crawford, 
4  S.  &  R.  (Pa.)  3;  Juniata  Bank  Brown,  5  S.. 
&  R.  (Pa.)  226;  Thomson  Hopper,  i  W.  & 
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S.  (Pa.)  467;  Rehrer  v.  Zeigler,  3  W.  &  S.  (Pa.) 
258;  Linn  v.  Naglee,  4  Whart.  (Pa.)  92; 
Churchman  v.  Smith,  6  Whart.  (Pa.)  146,  36 
Am.  Dec.  211;  Blackstock  v.  Leidy,  19  Pa. 
St.  335.  See  also  Stuckslager  v.  Neel,  123 
Pa.  St.  53. 

If  the  person  who  made  the  entries  be  dead 
the  booicb  may  be  received  upon  proof  of  his 
handwriting.  Van  Swearingen  v.  Harris,  I  W. 
&  S.  (Pa.)  356;  Odell  v.  Culbert,  9  W.  &  S. 
(Pa.)  66,  42  Am.  Dec.  317;  Hoover  v.  Gehr,  62 
Pa.  St.  136;  Dicken  v.  Winters,  i6g  Pa.  St.  126. 
So,  also,  if  he  be  out  of  the  state.  Alter  v. 
Berghaus,  8  Watts  (Pa.)  77. 

Where  a  party  had  been  out  of  the  country 
for  seven  years  and  could  not  be  found,  his 
hook  was  admitted  on  proof  of  his  handwrit- 
ing.   Bear  v.  Trexlcr,  3  W.  N.  C.  (Pa.)  214. 

A  day-book  is  not  only  evidence  of  the  de- 
livery of  goods,  but  also  prima  facie  of  their 
prices.  Ducoign  v.  Schreppel,  i  Yeates  (Pa.) 
J47. 

A  book  of  accounts  is  admissible  in  a  scire 
facias  on  a  claim  under  the  mechanics'  lien 
law  to  prove  that  the  materials  were  furnished 
on  the  credit  of  the  particular  house  which  is 
the  subject  of  the  lien.  McMullen  z.  Gilbert, 
2  Whart.  (Pa.)  277.  See  also  Church  v.  Davis, 
9  Watts  (Pa.)  304. 

The  expenses  of  a  ship's  outfit  in  a  foreign 
port  may  be  proved  by  the  day-book  of  the 
consignee.  Seagrove  v.  Redman,  4  Dall.  (Pa.) 
153,  2  Yeates  (Pa.)  254. 

The  shipment  of  goods  may  be  proved  by 
abstracts  from  the  books  of  merchants  resid- 
ing abroad  when  supported  by  other  proof. 
Bell  V.  Keely,  2  Yeates  (Pa.)  255. 

Entries  in  a  book  of  accounts  not  being  a 
registry  of  a  sale  and  delivery  actually  made 
of  the  things  mentioned  therein,  at  the  time  of 
their  being  so  entered,  are  not  admissible. 
Fairchild  v.  Dennison,  4  Watts  (Pa.)  258. 

An  agent's  invoice  book  is  not  evidence  of 
the  sale  and  delivery  of  goods.  Cooper  v. 
Morrel,  4  Yeates  (Pa.)  341. 

The  books  of  a  decedent  are  competent  evi- 
dence to  establish  a  claim  against  his  estate. 
Robert's  Appeal,  126  Pa.  St.  102. 

Entries  in  the  books  of  an  insurance  com- 
pany, constituting  a  part  of  the  res  gesta:,  are 
admissible.  Continental  Ins.  Co.  v.  Insurance 
Co.,  51  Fed.  Rep.  884. 

As  to  the  admissibility  of  books  of  account 
in  this  state  as  evidence  of  professional  serv- 
ices, see  In  re  Fulton,  178  Pa.  St.  78;  Hale  v. 
Ard,  48  Pa.  St.  22;  Atwood  v.  Caverly,  i  W. 
X.  C.  (Pa.)  82;  Rogers  Scullins,  2  W.  N.  C. 
(Pa.)  535;  Meany  v.  Kleine,  3  W.  N.  C.  (Pa.) 
474;  Harlocker  v.  Gertner,  7  Pa.  L.  J.  277; 
Larigolf  V.  Pfromer,  2  Phila.  (Pa.)  17,  13  Leg. 
Int.  (Pa.)  4;  Foreman's  Estate,  7  Pa.  Dist. 
Rep.  214. 

Bhode  Island.  —  Books  of  account  produced 
by  a  party,  supplemented  by  his  oath,  and 
identified  by  him,  and  also  by  his  clerk,  as  his 
regular  books  of  original  entries,  arc  compe- 
tent evidence  to  go  to  the  jury  of  the  sale  and 
delivery  f)f  goods,  and  the  performance  of 
services  charged  therein,  and  also  of  the 
prices  charged  therefor.  Cargill  t.  Atwood, 
18  R.  I.  303,  (itiiii;  2  A.M.  and  E.Nfi.  Encvc. 
Law  Ost  cd.)  467,  468. 

South  Carolina. —  The  regularly  kept  books 


of  account  of  merchants,  tradesmen,  and  me- 
chanics are  admissible  in  evidence  when  sup- 
ported by  the  oath  of  the  party.  Foster  v. 
Sinkler,  i  Bay  (S.  Car.)  40;  Spence  v.  Sanders, 

1  Bay  (S.  Car.)  ug;  Slade  v.  Teasdale,  2  Bay 
(S.  Car.)  172;  Lamb  v.  Hart,  2  Bay  (S.  Car.) 
362;  Lynch  v.  Petrie,  I  Nott  &  M.  (S.  Car.) 
130;  Thomas  r.  Dyott,  I  Nott&  M.  (S.  Car.)  186; 
Lamb  v.  Hart,  I  Brev.  (S.  Car.)  105;  Herlock 
V.  Riser,  I  McCord.  L.  (S.  Car.)  481;  Gordan 
V.  Arnold,  i  McCord.  L.  (S.  Car.)  517;  Gage  v. 
M'llwain,  i  Strobh.  L.  (S.  Car.)  135;  Clough 
V.  Little,  3  Rich.  L.  (S.  Car.)  353;  St.  Philip's 
Church  v.  White,  2  McMull.  L.  (S.  Car.)  306; 
Taylor  v.  Dickey,  2  Brev.  (S.  Car.)  131 ;  Thom- 
son V.  Porter,  4  Strobh.  Eq.  (S.  Car.)  58,  53 
Am.  Dec.  653;  Bowen  v.  Stribling,  47  S.  Car. 
61.  See  also  Black  v.  Shooler,  2  McCord  L. 
(S.  Car.)  293;  Hand  v.  Savannah,  etc.,  Co.,  17 
S.  Car.  2ig,  12  Am.  &  Eng.  R.  Cas.  495; 
Pelzer  v.  Durham,  37  S.  Car.  354;  Archer  v. 
Long,  38  S.  Car.  272. 

Thus  the  books  of  a  bricklayer  are  admissi- 
ble. Lynch  v.  Petrie,  I  Nott  &  M.  (S.  Car.) 
130;  or  of  a  carpenter,  Slade  v.  Teasdale,  2 
Bay  (S.  Car.)  172;  or  of  a  miller  to  show  quan- 
tity of  lumber  delivered,  Gordan  v.  Arnold,  r 
McCord.  L.  (S.  Car.)  517;  Bowen  v.  Stribling, 
47  S.  Car.  61;  or  to  prove  an  account  for  meal 
delivered,  Exum  v.  Davis,  10  Rich.  L.  (S. 
Car.)  357;  or  of  a  ferryman,  Frazier  v.  Dray- 
ton, 2  Nott  &  M.  (S.  Car.)  471;  or  of  a  printer 
10  prove  his  account  for  advertisements  and 
the  delivery  of  his  paper,  Thomas  v.  Dyott,  i 
Nott  &  M.  (S.  Car.)  186;  but  the  paper  must 
be  produced  to  show  the  performance  of  the 
printing,  Richards  v.  Howard,  2  Nott  &  M.  (S. 
Car.)  474;  or  of  a  physician,  Spence  v.  Sand- 
ers, I  Bay  (S.  Car.)  119;  McBride  v.  Watts,  i 
McCord  L.  (S.  Car.)  384;    Lance  v.  M'Kenzie, 

2  Bailey  L.  (S.  Car.)  449. 

But  books  of  a  farmer  or  planter  are  not  ad- 
missible, Jeter  v.  Martin,  2  Brev.  (S.  Car. )  156; 
contra,  by  statute.  Gen.  Slat.  1882,  §  2228;  nor 
of  the  keeper  of  a  billiard  table,  Boyd  v.  Lad- 
son,  4  McCord  L.  (S.  Car.)  76,  17  Am.  Dec. 
707;  nor  of  a  scrivener  to  prove  commissions 
or  money  received,  Watson  v.  Bigclow,  2 
Brev.  (S.  Car.)  127;  nor  of  a  jailer  to  prove 
length  of  confinement.  Walker  t/.  M'Mahan,  3 
Brev.  (S.  Car.)  251;  nor  of  an  agent  to  prove 
the  sale  and  delivery  of  provisions,  etc.,  to  his 
principal,  Poag  v.  Poag,  i  Hill  Eq.  (S.  Car.)  285. 

Mode  of  Proof. — The  books  must  be  sup. 
ported  by  the  oath  of  the  party  who  made  the 
entries.  Clough  v.  Little,  3  Rich.  L.  (S.  Car.', 
353- 

In  the  case  of  partnership  books,  if  the  part, 
ner  who  made  the  entries  is  dead  or  out  of 
the  state,  the  other  partner  is  a  competent 
witness  to  prove  the  entries.  White  v.  Mur- 
phy, 3  Rich.  L.  (S.  Car.)  369;  Foster  v.  Sink- 
ler, I  Bay  (S.  Car.)  40. 

But  tlie  absence  of  the  partner  who  n>ade 
the  entries  must  be  clearly  proved.  Walker 
71.  Parkham,  3  McCord  L.  (S.  Car.)  295. 

Third  parties  were  permitted  to  prove  a 
physician's  books,  he  having  moved  out  of  the 
state.    Spence  v.  Sanders,  i  Bay  (S.  Car.)  119. 

If  the  clerk  who  made  the  entries  is  out  of 
the  state,  the  hooks  may  be  proved  by  proving 
his  handwriting.  ICIms  v.  Chevis,  2  McCord 
I..  (S.  Car.)  349. 
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Books  Admitted  from  Necessity.  —  The  rule  admitting  a  party's  books  had  its 
origin  chiclly  in  the  necessity  of  the  case,  inasmuch  as  such  books  are  fre- 
quently the  only  obtainable  evidence  of  the  matter  in  controversy.* 


Hui  the  entries  must  be  proved  by  the  clerk 
if  within  the  state.  Tunno  v.  Rogers,  I  Bay 
(S.  Car.)  480. 

Where  the  plaintiff  is  absent  from  the  state 
his  books  arc  not  admissible  upon  proof  of  his 
handwriting.  Douglass  v.  Hart,  4  McCord 
L.  (S.  Car.)  257. 

The  party  proving  is  subject  to  cross-exami- 
nation. Clough  V.  Little,  3  Rich.  L.  (S.  Car.) 
353- 

The  books  ofTered  must  be  produced  in  court 
for  defendant's  inspection.  Furman  v.  Peay, 
2  Bailey  L.  (S.  Car.)  394.  See  Nicholson  v. 
Withers,  2  McCord  L.  (S.  Car.)  428,  13  Am. 
Dec.  739. 

South  Dakota.  —  Entries  in  the  books  of  ac- 
count of  a  tirm,  made  contemporaneously  with 
the  matter  in  dispute,  in  the  ordinary  course  of 
business,  by  one  since  deceased  whose  duty  it 
was  to  keep  such  books,  are  admissible  in  evi- 
dence as  a  part  of  the  res  gestce.  Smith  v. 
Hawley,  8  S.  Dak.  363.  See  Waldron  v. 
Evans,  i  Dakota  11. 

Texas.  —  A  party's  own  books  containing 
his  private  entries  made  in  the  regular  course 
of  business  are  admissible  if  upon  inspection 
of  the  books  by  the  court  they  appear  to  have 
been  honestly  kept,  and  the  entries  made 
regularly  and  chronologically,  without  eras- 
ures or  interlineations;  but  the  oooks  must  be 
supported  by  the  suppletory  oath  of  the  party, 
and  it  must  be  proved  aliunde  that  he  was  in 
the  habit  of  keeping  correct  and  just  accounts. 
Burleson  v.  Goodman,  32  Tex.  229;  Townsend 
V.  Coleman,  18  Tex.  418,  20  Tex.  821;  Taylor 
V.  Coleman,  20  Tex.  772;  Werbiskie  v.  Mc- 
Manus,  31  Tex.  116;  Baldridge  v.  Penland,  68 
Tex.  441.  See  also  Underwood  v.  Parrott,  2 
Tex.  168;  Cole  v.  Dial,  8  Tex.  347;  Ward  v. 
Wheeler,  18  Tex.  249;  Cahn  -v.  Salinas,  2  Tex. 
App.  Civ.  Cas.,  §  615. 

The  books  must  be  supported  by  the  testi- 
mony of  the  party  who  made  the  entries. 
Proof  aliunde  that  he  kept  correct  books  is  in- 
sufficient. Little  Rock  Granite  Co.  v.  Dallas 
County,  66  Fed.  Rep.  522. 

An  Entry  in  the  Books  of  a  Bank  proved  to  be 
in  the  handwriting  of  the  bookkeeper,  since 
deceased,  made  in  due  course  of  business,  and 
charging  the  bank  with  a  deposit  of  money, 
being  against  interest,  is  competent  evidence. 
Heidenheimer  v.  Johnson,  76  Tex.  200. 
■  But  the  books  of  a  bank  are  not  admissible 
in  an  action  against  the  bank  unless  it  be 
shown  that  they  have  been  properly  kept. 
Arnold  v.  Penn,  11  Tex.  Civ.  App.  325. 

To  Prove  Set-off.  —  In  the  absence  of  evi- 
dence establishing  liability  of  plaintiffs  in  a 
book  account  produced  by  defendants  as  a 
set-off,  the  books  cannot  be  admitted  to  the 
jury  without  definite  explanation  of  the  use  to 
be  made  of  them  by  the  jury.  Compton  v. 
Young,  26  Tex.  644. 

Vermont.  —  By  statute  in  this  state  the  action 
of  account  mav  be  sustained  on  book  account, 
and  after  judgment  to  account  is  rendered 
auditors  are  appointed  by  the  court  to  hear, 
examine,  and  adjust  the  accounts  between  the 
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parties,  and  have  power  to  examine  the  parties 
or  witnesses  on  oath  in  respect  to  such  ac- 
counts, and  call  upon  either  party  to  produce 
his  ledger  or  original  book  of  entries.  Rev. 
Laws  (1880),  §  1202  et  seq.;  and  see  §  1004. 

In  an  action  on  book  account  the  original 
books  of  the  parties  have  always  been  re- 
garded as  instruments  of  evidence,  and  are  so 
recognized  by  the  statute.  Bacon  v.  Vaughn, 
34  Vt.  73;  Greene  Mills,  60  Vt.  440.  See 
also  Read  v.  Barlow,  I  Aik.  (Vt.)  145;  Burn- 
ham  V.  Adams,  5  Vt.  313;  Leach  v.  Shepard,  5 
Vt.  363;  Chase  v.  Smith,  5  Vt.  556;  Cummings 
V.  Fullam,  13  Vt.  434;  Cross  v.  Willard,  46 
Vt.  73;  Barber  v.  Bennett,  58  Vt.  476,  56  Am. 
Rep.  565. 

A  book  of  accounts  kept  in  the  regular 
course  of  business,  in  which  entries  are  made 
of  transactions  creating  an  indebtedness  such 
as  the  sale  of  personal  property,  loan  of 
money,  or  services  rendered,  is  original  evi- 
dence. Hunter  t'.  Kittredge,  41  Vt.  359;  Glea- 
son  V.  Kinney,  65  Vt.  560;  In  re  Diggins,  68 
Vt.  198.  See  also  Mattocks  v.  Lyman,  18  Vt. 
98,  46  Am.  Dec.  138. 

In  an  action  to  recover  on  a  promise  made 
to  the  plaintiffs,  the  defendant's  books  of  ac- 
count with  a  third  person  were  held  inadmis- 
sible as  evidence  tending  to  show  that  he  did 
not  make  the  promise,  as  controverting  the 
rule  that  a  party  shall  not  make  evidence  for 
himself.    Baird  v.  Fletcher,  50  Vt.  603. 

Virginia.  —  A  book  of  accounts  in  the  hand- 
writing of  and  kept  by  a  clerk,  since  deceased, 
is  admissible  upon  proof  of  these  facts.  Lewis 
V.  Norton,  i  Wash.  (Va.)  76.  See  also  Kerr  v. 
Love,  I  Wash.  (Va.)  172. 

On  the  question  whether  goods  were  sold 
by  the  plaintiffs  to  the  defendants  or  to  a 
third  person,  the  original  entries  on  the  plain- 
tiff's books,  charging  them  to  the  defendants, 
are  admissible  evidence  for  the  plaintiffs. 
Downer  v.  Morrison,  2  Gratt.  (Va.)  250. 

1.  Books  of  Account  Admitted  from  Necessity  — 
Connecticut.  —  Butler  Cornwall  Iron  Co.,  22 
Conn.  335. 

Delaware.  —  Fredd  v.  Eves,  4  Harr.  (Del.) 
385. 

Georgia.  —  Creamer  v.  Shannon,  17  Ga.  65, 
63  Am.  Dec.  226;  Bailey  v.  Barnelly,  23  Ga. 
582;  Bracken  v.  Dillon,  64  Ga.  243,  37  Am. 
Rep.  70. 

Illinois.  —  Waggeman  7'.  Peters,  22  111.  42; 
Dodson  V.  Sears,  25  111.  513. 

Indiana.  —  Dodge  v.  Morrow,  14  Ind.  App. 
534- 

Iowa. — Veiths  v.  Hagge,  8  Iowa  163; 
Karr  v.  Stivers,  34  Iowa  123. 

Kentucky.  —  Brannin  v.  Force,  12  B.  Mon. 
(Ky.)  506. 

Maine.  —  Mitchell  v.  Belknap,  23  Me.  478; 
Towle  V.  Blake,  38  Me.  95;  Hooper  v.  Taylor, 
39  Me.  224. 

Massachusetts.  —  Cogswell  v.  Dolliver,  2 
Mass.  217,  3  Am.  Dec.  45;  Prince  v.  Smith,  4 
Mass.  455;  Winsor  v.  Dillaway,  4  Met.  (Mass.) 
221. 

Michigan. — Jackson  v.  Evans,  8  Mich.  476. 
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Eule  Construed  Strictly.  —  But  owing  to  the  dangerous  nature  of  such  evidence 
the  disposition  of  the  courts  has  generally  been  to  limit  the  operation  of  the 
rule  strictly  to  the  necessity  of  the  case,  and  to  admit  the  books  of  a  party 
only  in  those  cases  where  other  and  more  satisfactory  evidence  cannot  be 
obtained.*    At  the  same  time,  however,  the  rule  should  be  construed  with 


New  Jersey.  —  Inslee  v.  Prall,  23  N.  J.  L. 
457- 

New  York.  • —  Vosburgh  v.  Thayer,  12  Johns. 
(N.  Y.)  461;  Larue  v.  Rowland,  7  Barb.  (N. 
Y.)  107;  Conklin  v.  Stamler,  2  Hilt.  (N.  Y.)  422; 
Smith  V.  Rentz,  131  N.  Y.  i6g. 

Pennsylvania.  —  Curren  v.  Crawford,  4  S.  & 
R.  (Pa.)'3;  Rogers  v.  Old,  5  S.  &  R.  (Pa.)  404; 
Grouse  v.  Miller,  10  S.  &  R.  (Pa.)  155;  Alter 
V.  Berghaus,  8  Watts  (Pa.)  77;  Lonergan  v. 
Whitehead,  10  Watts  (Pa.)  249;  Shoemaker  z/. 
Kellog,  II  Pa.  St.  310;  Weamer  v.  Juart,  29 
Pa.  St.  257,  72  Am.  Dec.  627;  Foreman's 
Estate,  7  Pa.  Dist.  Rep.  214. 

South  Carolina.  —  Everingham  v.  Langton, 
2  McCord  L.  (S.  Car.)  157;  Thayer  v.  Deen,  2 
Hill  L.  (S.  Car.)  677. 

Texas.  —  Cole  v.  Dial,  8  Tex.  347. 

Books  of  account  are  admissible  from  neces- 
sity, as  business  is  often  carried  on  by  the 
principal,  and  many  tradesmen  do  not  keep  a 
clerk.  Curren  v.  Crawford,  4  S.  &  R.  (Pa.)  3; 
PouUney  v.  Ross,  i  Dall.  (Pa.)  238;  Juniata 
Bank  v.  Brown,  5  S.  &  R.  (Pa.)  226;  Smith  v. 
Rentz,  131  N.  Y.  169. 

The  exception  to  the  ancient  rule  of  the 
common  law  was  one  introduced  by  necessity, 
to  prevent  a  failure  of  justice  in  cases  where 
there  was  little  probability  that  anybody  could 
be  found  aside  from  the  parties  who  could 
testify  touching  the  subject  matter  of  the  con- 
troversy.   Silver  7j.  Worcester,  72  Me.  322. 

The  (Grounds  for  Admitting  Books  of  Account 
have  been  very  fully  stated  in  Moody  v.  Rob- 
erts, 41  Miss.  74,  by  Ellett,  J.,  as  follows: 
"  In  an  action  for  goods  sold  and  delivered,  it 
is  of  course  incumbent  upon  the  plaintiff  to 
prove  by  legal  evidence,  to  the  satisfaction  of 
the  jury,  the  sale  and  delivery  of  the  goods, 
and  their  price  or  value.  Obviously  the  best 
and  most  satisfactory  testimony  for  this  pur- 
pose is  that  of  witnesses,  either  the  party  him- 
self, or  his  clerks  or  employees  by  whom  the 
goods  were  sold,  or  who  have  knowledge  of 
the  fact  of  sale.  But  the  facts  may  not  be 
within  the  personal  knowledge  of  the  party, 
and  his  clerks  may  die  or  remove  beyond  the 
reach  of  the  process  of  the  court,  or  for  other 
reasons  it  may  not  be  practicable  to  obtain 
their  testimony.  Besides,  the  witnesses,  if 
present,  may  not  be  able  to  recollect  the  trans- 
actions, and  this  is  especially  liable  to  occur 
in  the  case  of  long  merchant's  accounts,  con- 
sisting of  a  multitude  of  small  items  con- 
tracted from  time  to  time.  To  obviate  the 
evils  likely  to  arise  from  this  source,  an  inno- 
vation has  been  allowed  in  the  general  princi- 
ples of  the  law  of  evidence,  so  far  as  to  admit, 
in  cases  where  other  satisfactory  proof  is  not 
aitainablc,  the  private  entries  made  by  the 
party  himself,  or  his  employees,  in  his  own 
books  of  account,  as  evidence  in  his  favor. 
This  concession  is  a  great  enlargement  of  the 
principle  of  the  common  law,  respecting  the 
admissibility  of  private  entries,  and  although 


not  unknown  to  the  civil  law,  appears,  among 
countries  in  which  the  common  law  prevails, 
to  be  peculiar  to  the  jurisprudence  of  the 
United  States.  And  here  the  circumstances 
under  which  the  books  of  account  of  a  party 
are  admissible  in  his  favor,  and  their  weight 
and  value  as  evidence  when  admitted,  are 
different  in  almost  every  state,  and  have  va- 
ried from  time  to  time  in  the  same  state.  Kor 
are  the  courts  any  better  agreed  as  to  the  prin- 
ciple upon  which  the  evidence  is  received. 
Some  hold  that  the  entries  are  original  evi- 
dence, as  part  of  the  res  gesia  ;  and  others  that 
they  are  but  secondary  evidence,  and  not  ad- 
missible at  all  without  proof  that  no  better 
evidence  is  within  the  power  of  the  party. 
Some,  again,  put  it  on  the  ground  of  the  gen- 
eral usage  of  business,  and  the  implied  confi- 
dence reposed  by  the  purchaser  in  the  vendor 
that  the  account  vi^ill  be  kept  correctly  and  in 
accordance  with  the  usage;  while  others  are 
content  to  rest  it  upon  a  principle  of  supposed 
necessity  to  prevent  the  occurrence  of  injustice 
and  hardship  from  a  total  failure  of  proof. 
But  upon  whatever  principle  it  depends,  the 
usage  has  become  firmly  established  in  some 
form  or  other  as  a  part  of  our  law." 

1.  Rule  Admitting  Account  Books  Construed 
Strictly.  —  Creamer  v.  Shannon,  17  Ga.  65,  63 
Am.  Dec.  226;  Slade  v.  Nelson,  20  Ga.  365; 
Dodge  7).  Morrow,  14  Ind.  App.  534;  Veilhs  v. 
Hogge,  8  Iowa  163;  Young  v.  Jones,  8  Iowa 
219;  Towle  V.  Blake,  38  Me.  95;  Hooper  v. 
Taylor,  39  Me.  224;  Silver  v.  Worcester,  72 
Me.  322;  Winsor  v.  Dillaway,  4  Met.  (Mass.) 
221;  Jackson  v.  Evans,  8  Mich.  476;  Larue  v. 
Rowland,  7  Barb.  (N.  Y.)  107;  Foster  v.  Cole- 
man, I  E.  D.  Smith  (N.  Y.)  85;  Churchman  v. 
Smith,  6  Whart.  (Pa.)  146,  36  Am.  Dec.  211 ; 
Grouse  v.  Miller,  10  S.  &  R.  (Pa.)  155;  Shoe- 
maker V.  Kellogg,  II  Pa.  St.  310;  Weamer  z/. 
Juart,  29  Pa.  St.  257,  72  Am.  Dec.  627;  Fore- 
man's Estate,  7  Pa.  Dist.  Rep.  214;  Cole  v. 
Dial,  8  'l  ex.  347.  See  also  Lynch  v.  M'Hugo, 
I  Bay  (S.  Car.)  33. 

The  Account  Books  of  a  Party  Are  Received  in 
Evidence  Only  upon  the  Presumption  that  No  Other 
Proof  Exists.  —  They  arc  regarded  as  the  weak- 
est and  most  suspicious  kind  of  evidence,  and 
that  too  of  the  Unvest  grade,  and  should  be  re- 
ceived with  extreme  caution.  Larue  v.  Row- 
land, 7  Barb.  (N.  Y.)  107;  Jackson  v.  Evans,  8 
Mich.  476. 

Books  of  Account  Inadmissible  Where  Better 

Evidence  Is  Obtainable.  —  .\  book  of  account 
should  never  be  received  when  the  transaction 
in  question,  from  its  nature,  admits  of  more 
satisfactory  proof.  Bracken  Dillon,  64  Cia. 
243,  37  Am.  Rep.  70;  Winsor  v.  Dillaway,  4 
Met.  (Mass.)  221;  Shoemaker  v.  Kellog,  11  Pa. 
St.  310;  Everingham  v.  Langton,  2  McCord 
L.  (S.  Gar.)  157;  Pelzer  v.  Cranston,  2  Mc- 
Cord L  (S.  Car.)  328. 

The  best  evidence  of  accounts  which  the 
party  can  produce  must  be  exhausted  before 
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sufTiciciit  liberality  to  meet  the  necessity  of  the  case.* 

hb.  Undkr  Statutes  Permitting  a  Party  to  Testify.  —  It  seems  that  in  general 
the  statutes  enabling  parties  to  testify  as  witnesses  in  their  own  behalf  have 
not  directly  affected  the  question  of  the  admissibility  of  their  books  of  account 
in  evidence.  Thus  it  has  been  held  that  such  a  statute  did  not  change  a  pre- 
existing rule  under  which  such  books  were  excluded.*  So,  also,  in  jurisdic- 
tions in  which  such  books  were  received  in  evidence  before  the  enactment  of 
tlie  statutes,  it  has  been  held  that  the  statutes  did  not  abrogate  the  law  as 
formerly  settled.^  Practically,  however,  the  statutes  may  render  a  resort  to 
books  of  account  unnecessary  in  many  cases,*  and  at  all  events  it  seems  that 
the  question  as  to  the  admissibility  of  books  of  original  entries  as  evidence 
stands  upon  a  different  footing  from  that  on  which  it  stood  before  the  statutes 
were  enacted.  Under  these  statutes  such  books  are  admissible  not  only  under 
the  rules  before  existing,  but  also  under  the  rule  permitting  a  witness  to 
refresh  his  memory  by  proper  memoranda.  But  under  this  practice  the  books 
lose  their  distinctive  character  as  independent  evidence.  Before  the  statutes 
the  book  itself  was  the  evidence,  and  the  oath  of  the  party  merely  supplement- 
ary ;  now  the  testimony  of  the  party  is  the  principal  evidence,  and  the  book  a 
mere  memorandum  by  which  the  witness  may  assist  his  memory.' 

cc.  Under  Statutes  Making  Such  Books  Competent  Evidence.  —  In  many  of  the 


books  of  account  are  admissible.  Townsend 
■V.  Coleman,  i8  Tex.  41S;  Werbiskie  v.  Mc- 
Manus,  31  Tex.  116. 

If  it  appear  by  the  book  itself,  or  by  the 
examination  of  the  party,  that  better  evidence 
exists,  the  book  is  inadmissible.  Eastman  v. 
Moulton,  3  N.  H.  156. 

1.  Rule  of  Necessity  Stated  and  Qualified.  — 
While  the  necessities  of  business  have  in  mod- 
ern times,  since  books  have  become  more  exten- 
sively the  evidence  of  dealings,  induced  the 
courts  to  admit  the  books  of  the  party,  it  is 
very  desirable  that  no  limitation  should  be 
placed  upon  their  competency  as  testimony 
which  will  embarrass  men  in  their  daily  busi- 
ness. On  the  other  hand,  the  courts  have 
always  perceived  that  there  are  obvious  difficul- 
ties and  hazards  attending  this  mode  of  proof, 
and  that  it  ought  not  to  be  extended  by  any 
new  precedents.  Per  Shepley,  J.,  in  Leighton 
■u.  Manson,  14  Me.  208. 

There  is  a  tendency  to  more  liberality  in  the 
courts  respecting  the  admission  of  entries  by 
both  parties  and  third  persons.  Bridgewater 
V.  Roxbury,  54  Conn.  213. 

There  has  been  a  growing  disposition  to 
open  the  door  wider  and  wider  for  books  of 
account  as  evidence  till  now  it  seems  to  be 
thrown  down  altogether,  and  the  original  con- 
sideration of  necessity  which  first  admitted 
them  is  altogether  lost  sight  of.  Per  Caton, 
C.  J.,  in  Waggeman  v.  Peters,  22  111.  42. 

2.  The  Maryland  \<:\.  of  1864,  c.  109,  render- 
ing all  parties  competent  witnesses  without 
regard  to  interest,  applies  only  to  the  case  of 
witnesses  testifying  under  oath  and  subject  to 
the  test  of  cross-examination,  and  does  not 
change  the  pre-existing  rule  under  which  the 
book  entries  of  interested  parties  were  ex- 
cluded.   Romer  v.  Jaecksch,  39  Md.  585. 

3.  Swain  v.  Cheney,  41  N.  H.  234;  Tomlin- 
son  V.  Borst,  30  Barb.  (N.  Y.)  42;  Stroud  v. 
Tilton,  4  Abb.  App.  Dec.  (N.  Y.)  324;  Burke 
V.  Wolfe,  38  N.  Y.  Super.  Ct.  263.  But  see  an 
early  New  York  case,  Conklin  v.  Stamler,  2 
Hilt.  (N*.  Y.)  422. 
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The  Missotiri  statutes  enabling  a  party  to 
testify  as  a  witness  in  his  own  behalf  (Rev. 
Stat.,  §§  8918-8919)  were  designed  to  and  do 
give  complete  recognition  to  the  rule  that  con- 
temporaneous book  entries  are  evidence  for  as 
well  as  against  the  party  by  whom  they  are 
kept.  Anchor  Milling  Co.  v.  Walsh,  108  Mo. 
277,  32  Am.  St.  Rep.  600.  See  also  Martin  v. 
Nichols,  54  Mo.  App.  594.  Compare  the  deci- 
sion in  this  court  of  appeals,  Hensgen  v.  Mul- 
lally,  23  Mo.  App.  613. 

4.  Smith  V.  Rentz,  131  N.  Y.  i6g. 
Practically  the  statutes  may  supersede  the 

use  of  books  of  account  as  evidence,  because  a 
party  would  not  be  willing  to  rest  his  case  on 
such  evidence,  it  being  regarded  as  of  the 
weakest  and  most  suspicious  kind,  when  he 
can  make  a  better  case  by  his  own  oath. 
Tomlinson  v.  Borst,  30  Barb.  (N.  Y.)  42. 

5.  Questions  in  relation  to  books  of  entry  as 
evidence,  since  the  Pennsylvania  Act  of  l86g, 
making  the  parties  witnesses,  stand  upon  a 
different  footing  from  that  on  which  thej'  stood 
before.  Then  the  book  itself  was  the  evidence, 
and  the  oath  of  the  party  merely  supple- 
mentary. Now,  the  party  himself  is  a  com- 
petent witness,  and  may  prove  his  ovs^n  claim 
as  a  stranger  would  have  done  before  the  Act 
of  1869.  That  the  facts  contained  in  the  book, 
either  of  charge  or  discharge,  of  cash  or 
goods,  or  whatever  else  is  in  his  personal 
knowledge,  might  be  proved  by  a  stranger,  no 
one  doubts.  A  clerk,  for  instance,  could  prove 
the  account,  including  cash  items,  from  his 
own  knowledge,  and  might  use  the  book  to 
refresh  his  memory.  The  party  now  stands 
by  force  of  the  act  on  the  same  plane  of  com- 
petency as  the  stranger  stood  upon,  and  there- 
fore may  make  the  same  proof  as  a  stranger 
could;  he  may  also  refer  to  entries  made  at  the 
time  of  the  transaction  in  corroboration  of 
his  testimony.  Per  curiajn,  in  Nichols  v. 
Haynes,  78  Pa.  St.  174.  See  also  Henry  v. 
Martin,  I  W.  N.  C.  (Pa.)  277;  Barnett  i'.  Stein- 
bach,  I  W.  N.  C.  (Pa.)  335;  White's  Estate,  n 
Phila.  (Pa.)  100;  32  Leg.  Int.  (Pa.)  430. 
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states  statutes  have  been  enacted  making  a  party's  books  of  original  entries 
competent  evidence  in  certain  cases,  when  properly  verified.  The  provisions 
of  these  statutes  vary  somewhat  in  the  different  states,  and  will  be  found  in 
the  notes  arranged  according  to  states.* 


1.  statutory  Provisions  Governing  Admission  of 
Books  of  Account.  —  The  statutes  of  the  several 
states  anci  the  cases  in  which  they  have  been 
construed  are  collected  at  this  point. 

Alabama.  —  Books  of  account  kept  by  a  de- 
ceased executor,  administrator,  guardian,  or 
trustee,  or  entries  or  memoranda  made  by  him 
in  the  course  of  business  or  duty,  are  admissi- 
ble evidence;  and  if  such  book  or  memoranda 
be  lost  a  copy  thereof,  supported  by  the  oath 
of  the  person  making  it,  is  admissible.  Civil 
Code  1887,  ^  2778. 

A  physician's  entries  are  admissible  in  his 
favor  in  Alabama  under  §  2777  of  the  Civil 
Code.  Richardson  v.  Dorman,  28  Ala.  679; 
Halliday  v.  Butt,  40  Ala.  178;  Weaver  v.  Mor- 
gan, 49  Ala.  142. 

In  all  suits  upon  accounts,  an  itemized 
statement  of  the  account,  properly  verified,  is 
competent  evidence  of  the  correctness  of  the 
account  upon  certain  conditions.  Ala.  Civil 
Code,  §  2773;  Gainer  v.  Pollock,  96  Ala.  554; 
Lunsford  v.  Butler,  ro2  Ala.  403. 

Arizona.  —  Sworn  open  accounts  are  prima 
facie  evidence  of  entries  therein,  unless 
denied  on  oath  by  the  adverse  party  at  least 
one  day  before  trial.    Rev.  Stat.  1887,  §  1880. 

Arkansas.  —  The  regular  and  fairly  kept 
books  of  original  entries  of  a  deceased  mer- 
chant, trader,  or  other  person  keeping  running 
accounts  for  goods,  wares,  merchandise  or 
other  property  sold,  or  labor  done  accom- 
panied by  the  affidavit  of  the  executor  or 
administrator  of  such  deceased  person,  or 
some  credible  person  for  him,  are  admissible 
as  evidence  of  charges  therein  specified.  Dig. 
Stat.,  S  2840. 

But  to  entitle  the  party  to  introduce  such 
•evidence,  he  must  first  establish  to  the  satis- 
faction of  the  court  that  his  testator  or  intes- 
tate had  the  reputation  of  keeping  correct 
books.    Dig.  Slat.,  §  2841. 

The  leading  idea  of  this  statute  is  that  the 
books  of  original  entries  of  a  deceased  person 
are  in  all  cases  to  be  produced.  Mathews  v. 
Sanders,  15  Ark.  255. 

Book  entries  made  in  the  course  of  business 
bv  a  person  since  deceased  are  admissible  on 
behalf  of  his  executrix  where  it  is  shown  that 
the  book  was  correctly  kept,  that  the  entries 
were  in  the  deceased's  handwriting,  and  that 
they  were  made  contemporaneously  with  the 
facts  recorded.  St.  Louis,  etc.,  R.  Co.  v. 
Murphy,  60  Ark.  333. 

Colorado.  —  In  actions  on  a  book  account, 
any  party  or  interested  person  may  testify  to 
his  account  book  and  the  items  therein  con- 
tained; ih;it  the  same  is  a  book  of  original  en- 
tries; and  that  the  entries  therein  were  made 
by  himself,  and  are  true  and  just,  or  that  the 
same  were  made  by  a  deceased  person,  or  by 
a  disinterested  person,  a  non-resident  of  the 
■state  at  the  time  of  the  trial,  in  the  usual 
■course  of  trade  and  in  the  fulfilment  of  a 
tduty;  and  such  testimony  renders  the  book 
admissible.    2  Mills's  Annot.  Stat.,  4817. 

Under  this  statute  l)ooks  of  original  entry 


are  admissible  in  evidence,  but  the  foundation 
for  the  admission  of  such  testimony  must  be 
laid  as  provided  in  the  statute.  Farrington  v. 
Tucker,  6  Colo.  557.  See  also  Walker  v.  Steel, 
9  Colo.  389;  Jones  v.  Henshall,  3  Colo.  App. 
448;  Charles  v.  Ballin,  4  Colo.  App.  186. 

Proof  of  an  account  should  be  made  by  pro- 
ducing the  books  in  which  it  is  entered,  or  by 
offering  a  copy  of  the  account  properly  identi- 
fied, but  the  failure  to  do  so  may  not  be  fatal 
to  a  recovery.  McDonald  v.  Clough.  10 
Colo.  5g. 

Connecticut.  —  In  all  actions  for  a  book  debt, 
the  entries  of  the  parties  in  their  respective 
books  shall  be  admissible  in  evidence.  Gen. 
Stat.  {1888),  §  1041. 

In  actions  by  or  against  the  representatives 
of  deceased  persons,  entries  and  memoranda 
of  the  deceased,  relevant  to  the  matter  in 
issue,  may  be  received  in  evidence.  Gen. 
Stat.  (1888),  §  1094;  Kinney  v.  U.  S.,  54  Fed. 
Rep.  313;  Douglas  v.  Chapin,  26  Conn.  76; 
Bissell  V.  Beckwith,  32  Conn.  509;  Craft's  Ap- 
peal, 42  Conn.  146;  Setchel  v.  Keigwin,  57 
Conn.  473;  Peck  v.  Pierce,  63  Conn.  310; 
Chase  v.  Burritt,  (Conn.  1888)  14  All.  Rep.  213. 

So,  also,  such  entries  and  memoranda  are 
admissible  in  favor  of  persons  claiming  title 
from  such  deceased  person.  Gen.  Stat., 
§  1095 ■ 

Delaware.  —  Books  of  account,  with  the  plain- 
tiff's oath,  are  competent  evidence  of  goods 
sold  and  delivered,  and  other  matters  properly 
chargeable  in  an  account,  the  party  proving 
his  book  being  subject  to  crc'SS-examination 
touching  the  same.  Laws  (1893),  p.  799,  §  11; 
Fitzgibbon  v.  Kinney,  3  Harr.  (Del.)  317; 
Fredd  v.  Eves,  4  Harr.  (Del.)  385;  Gosewich  v. 
Zebley,  5  Harr.  (Del.)  124;  McDaniel  v.  Webs- 
ter, 2  Houst.  (Del.)  305.  See  also  Redden  v. 
Spruance,  4  Harr.  (Del.)  265;  Gregory  v. 
Bailey,  4  Harr.  (Del.)  256;  Hatfield  v.  I'errv, 
4  Harr.  (Del.)  463. 

The  party  proving  his  books  is  subject  to 
cross-examination.  Fredd  v.  Eves,  4  Harr. 
(Del.)  385. 

A  parly  may  prove  his  book  of  original  en- 
tries whether  kept  by  himself  or  by  a  clerk  or 
agent.  Webb  v.  Pindergrass,  4  Harr.  (Del.) 
439- 

An  attorney  may  prove  his  charges  by  his 
book.    Black  v.  Rcybold,  3  Harr.  (Del.)  528. 

Florida.  —  Books  of  original  entries  of  either 
party  are  admissible  in  favor  of  such  party, 
the  credibility  to  be  judged  of  by  the  jury  at 
law  and  by  the  court  in  equity.  Rev.  Stat. 
1892,  1 120;  Robinson  v.  Dibble,  17  Fla.  457; 
Dunbar  v.  Wright,  20  Fla.  446;  Lewis  v.  Rle- 
ginniss,  30  Fla.  419. 

The  entries  must  be  original  and  contem- 
poraneous, fairly  kept,  erasures  and  inter- 
lineations accounted  for,  supported  by  oath 
that  the  articles  were  delivered,  the  labor  and 
services  actually  performed,  the  entries  origi- 
nal, and  that  the  sums  charged  have  not  been 
paid.  Hooker      Johnson,  6  Fla.  730. 

When  the  party  who  made  the  entries  is 
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dead  hii;  handwriting  must  be  proved.  Robin- 
son -'.  Dibble,  17  Fla.  457. 

Prior  to  the  enactment  of  the  statute  (1854), 
books  of  account  were  not  admissible,  lliggs 
V.  Shehcc,  4  Fla.  3S2. 

Georgia.  —  The  code  provides  for  the  admis- 
sion of  the  books  of  account  of  any  merchant, 
shopkeeper,  blacksmith,  physician,  or  other 
person  doing  a  regular  business,  and  keeping 
daily  entries  thereof,  upon  the  conditions: 
I.  That  no  clerk  was  kept,  or  else  the  clerk 
was  dead  or  otherwise  inaccessible.  2.  Upon 
proof  (the  party's  oath  being  sufficient)  that 
the  book  tendered  is  his  book  of  original  en- 
tries. 3.  Upon  proof  (by  his  customers)  that 
he  usually  kept  correct  books.  4.  Upon  in- 
spection by  the  court.  Code  1896,  §  5182. 
See  Taylor  v.  Tucker,  I  Ga.  231;  Bower  v. 
Smith,  8  Ga.  74;  Bailey  v.  Barnelly,  23  Ga. 
5S2;  Cheever  v.  Brown,  30  Ga.  904. 

This  codification  of  the  law  embodies  the 
substance  of  the  adjudications  of  the  Georgia 
court  beginning  with  Taylor  v-.  Tucker,  r  Ga. 
231.  Per  Jackson,  J.,  in  Bracken  v.  Dillon,  64 
Ga.  243,  37  Am.  Rep.  70.  See  also  Creamer 
V.  Shannon,  17  Ga.  65,  63  Am.  Dec.  226. 

The  books  themselves  must  be  produced; 
secondary  evidence  of  their  contents  is  inadmis- 
sible.   Crawford  v.  Stetson,  51  Ga.  120. 

But  such  evidence  may  be  received  if  the 
book  be  lost  or  destroyed,  Keaton  v.  Davis,  18 
Ga.  457;  Burnam  v.  De  Vaughn,  65  Ga.  309; 
and  the  books  need  not  be  produced  if  the 
items  be  otherwise  proved,  Durand  v.  Grimes, 
18  Ga.  693.  The  evidence  afforded  by  the 
books  is  only  secondary.  Crawford  v.  Stetson, 
51  Ga.  120;  Bracken  v  Dillon,  64  Ga.  243,  37 
Am.  Rep.  70.    See  Slade  z\  Nelson,  20  Ga.  365. 

Books  of  accounts  in  all  occupations  which 
require  books  to  be  kept  are  admissible  to 
prove  the  usual  subjects  of  book  charge  in 
such  business.    Ganahl  v.  Shore,  24  Ga.  17. 

An  account  book  kept  by  a  journeyman 
shoemaker  was  held  to  be  not  within  the  stat- 
ute.   Schall  V.  Eisner,  58  Ga.  igo. 

A  blacksmith's  book  is  admissible  when 
properly  authenticated.  Bailey  v.  Barnelly, 
23  Ga.  582. 

An  entry  made  in  the  book  of  a  banker  at 
the  time  of  the  transaction,  and  in  the  presence 
of  all  the  parties,  is  a  part  of  the  res  gestce 
and  is  admissible.  Reviere  v.  Powell,  61  Ga. 
30,  34  Am.  Rep.  94. 

Illinois.  —  The  statute  is  the  same  as  that  of 
Colorado.  I  Stan.  &  C.  Anno.  Stat.,  c.  51, 
par.  3. 

This  statute,  first  enacted  in  1867,  does  not 
repeal  the  former  rule  under  which  books  of 
account  were  admissible,  but  merely  enlarges 
it  by  permitting  the  party  himself  to  testify  as 
to  the  facts  necessary  to  their  admissibility. 
Taliaferro  v.  Ives,  51  111.  247;  Kibbe  :■.  Ban- 
croft, 77  111.  ig;  Treadway  v.  Treadway,  5  111. 
App.  478;  House  V.  Beak,  141  111.  2go,  33  Am. 
St.  Rep.  307,  overrziling  dictum  to  contrary  in 
Presbyterian  Church  v.  Emerson,  66  111.  26g. 

A  substantial  compliance  with  the  terms  of 
the  statute  is  sufficient.  Presbyterian  Church 
V.  Emerson,  66  111.  269;  Patrick  v.  Jack,  82 
111.  81. 

Thus,  testimony  that  an  account  is  "  cor- 
rect "  is  equivalent  to  a  statement  that  it  is 
"  true   and   just."    Presbyterian    Church  v. 
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Emerson,  66  111.  26g.  So  also  testimony  that 
the  account  books  of  a  decedent  were  the  only 
ones  kept  by  him  is  equivalent  to  evidence  that 
they  were  his  books  of  original  entry.  Patrick 
V.  Jack,  82  111.  81. 

As  to  what  is  a  sufficient  compliance,  see 
also  Ruggles  v.  Gatton,  50  111.  412;  House  v. 
Beak,  141  111.  290,  33  Am.  St.  Rep.  307;  Ailing 
V.  Brazee,  27  111.  App.  595. 

Before  the  Enactment  oj  the  Statutes^  party's 
books  of  account  were  admissible  upon  proof 
that  they  were  his  books  of  original  entry,  that 
the  entries  were  made  by  himself,  and  that  he 
kept  no  clerk,  and  that  some  of  the  articles 
charged  had  been  delivered,  together  with 
proof  by  persons  who  had  dealt  with  the  party 
and  settled  accounts  by  the  same  books  that 
such  books  were  correctly  kept.  See  Boyer  v. 
Sweet,  4  111.  120;  Kirby  v.  Watt,  19  111.  393; 
Waggeman  v.  Peters,  22  111.  42;  Dodson  v. 
Sears,  25  111.  513;  Ingersoll  v.  Banister,  41  111. 
388. 

Where  a  party  offering  his  book  of  accounts 
testified  that  it  was  his  book  of  original  entry, 
that  the  entries  were  made  by  himself  at  the 
time  he  delivered  the  goods,  it  was  held  that  a 
sufficient  foundation  was  laid  for  the  admission 
of  the  book  upon  common-law  principles,  with- 
out any  reference  to  the  statute.  F.  H.  Hill 
Co.  V.  Sommer,  55  111.  App.  345. 

An  entry  made  in  the  plaintiff's  books  in  the 
defendant's  presence  and  as  a  part  of  the  con- 
versation of  the  parties,  being  a  part  of  the 
res  gestce^  is  admissible  as  original  evidence. 
Monroe  v.  Snow,  [31  111.  126. 

Where  the  entries  were  made  by  a  clerk  in 
the  regular  course  of  business,  the  books  are 
admissible  when  supported  by  his  oath,  or  after 
his  death  on  proof  of  his  handwriting. 
Humphreys  v.  Spear,  15  111.  275;  Boyer  v. 
Sweet,  4  111.  120.  See  also  Lawrence  v.  Stiles, 
16  111.  App.  489. 

The  Statute  Does  Not  Apply  to  a  case  where 
the  entries  were  made  by  a  disinterested  living 
and  resident  person;  in  such  case,  if  the  per- 
son making  the  entries  has  no  personal  knowl- 
edge of  their  correctness,  the  party  furnishing 
the  items  should  testify  to  their  correctness,  or 
other  satisfactory  proof  should  be  produced. 
Stettaner  v.  White,  98  111.  72. 

A  mere  memorandum  of  personal  property 
personally  given  to  his  several  children,  made 
in  a  book  at  the  dictation  of  an  intestate  just 
before  his  decease,  is  not  within  the  statute. 
Treadway  v.  Treadway,  5  111.  App.  478. 

Iowa,  —  Books  of  account  containing  charges 
by  one  party  against  the  other,  made  in  the 
ordinary  course  of  business,  are  receivable  in 
evidence  only  on  the  following  conditions:  I. 
The  books  must  show  a  continuous  dealing 
with  persons  generally,  or  several  items  of 
charge  at  different  times  against  the  other 
party  in  the  same  book  or  set  of  books.  2.  It 
must  be  shown  by  the  party's  oath  or  other- 
wise that  they  are  his  books  of  original  entries. 
3.  It  must  be  shown  in  like  manner  that  the 
charges  were  made  at  or  near  the  time  of  the 
transactions  therein  entered,  unless  satisfac- 
tory reasons  appear  for  not  making  such 
proof.  4.  The  charges  must  be  verified  by  the 
party  or  clerk  who  made  the  entries,  or  a  suffi- 
cient reason  must  be  given  for  not  so  verify- 
ing. McClain's  Annot.  Code,  §  490S.  Cum- 
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mins  V.  Hull,  35  Iowa  253;  Hancock  v.  Hin- 
trager,  60  Iowa  374;  Cormac  v.  Western  White 
Bronze  Co.,  77  Iowa  32. 

It  must  be  shown  that  the  books  were  books 
of  account,  that  the  charges  therein  were 
made  in  the  ordinary  course  of  business,  and 
that  the  other  requirements  of  the  statute  as  to 
preliminary  proof  have  been  complied  with. 
Security  Co.  v.  Graybeal,  85  Iowa  543,  39  Am. 
St.  Rep.  311;  U.  S.  Bank  v.  Burson,  go  Iowa 
191 ;  Arney  v.  Meyer,  96  Iowa  395.  See  also 
Shaffer  v.  McCrackin,  90  Iowa  578,  48  Am.  St. 
Rep.  465;  Wav  v.  Cross,  95  Iowa  258;  Kassing 
V.  Walter,  (Iowa  1896)  65  N.  W.  Rep.  832. 

The  books  are  not  admissible  unless  verified 
as  required  by  the  statute.  Karr  v.  Stivers, 
34  Iowa  123. 

Where  the  entries  were  made  by  four  per- 
sons, three  of  whom  testified  thereto  as  re- 
quired by  the  statute,  but  the  fourth  did  not 
testify,  it  was  held  that  the  books  were  admis- 
sible as  to  the  entries  made  by  the  three,  and 
inadmissible  as  to  those  made  by  the  person 
not  testifying.  Herriott  v.  Kersey,  6g  Iowa 
III. 

Time  Books  kept  by  the  employees  of  a  rail- 
road, showing  the  amount  of  work  done  by 
laborers,  are  inadmissible  unless  shown  to  have 
been  correctly  kept.  Ford  v.  St.  Louis,  etc., 
R.  Co.,  54  Iowa  723. 

Account  Barred  by  Statute  of  Limitations. — 
A  book  of  accounts  is  admissible  to  prove  an 
account  notwithstanding  such  account  appears 
to  be  barred  by  the  statute  of  limitations. 
Thorn  v.  Moore,  21  Iowa  285. 

Book  Must  Be  Produced.  —  The  statute 
contemplates  that  the  book  itself  shall  be 
produced,  and  in  its  absence  evidence  of  its 
contents  cannot  be  substituted.  Churchill  v. 
Fullian,  8  Iowa  45. 

Kansas.  —  Entries  in  books  of  account  are  ad- 
missible wh;--n  supported  by  the  oath  of  the 
person  making  them,  or  upon  proof  of  his  hand- 
writing if  he  be  dead  or  absent  from  the  coun- 
try. Gen.  Stat.  1889,  §  4482.  Anthony  v. 
Stinson,  4  Kan.  211;  Rice  v.  Hodge,  26  Kan. 
164. 

A  book  kept  by  the  defendant  in  business  con- 
ducted for  the  plaintiff  is  admissible  against 
the  defendant.    Beyle  v.  Reid,  31  Kan.  113. 

A  book  of  a  telegraph  office,  which  the 
operator  testified  he  supposed  was  in  the  hand- 
writing of  his  predecessor,  and  which  contained 
an  entry  of  a  message  supposed  to  have  been 
destroyed,  was  held  not  to  be  a  book  of  ac- 
counts or  shopbook,  01  a  register  or  record 
recognized  by  law  as  evidence,  and  was  in- 
admissible, though  such  entry  might  be  used 
by  a.  witness  to  refresh  his  memory,  upon 
proper  foundation  being  laid.  Barons  z\ 
Brown,  25  Kan.  410. 

Louisiana,  —  The  books  of  merchants  cannot 
be  given  in  evidence  in  their  favor;  they  arc 
good  evidence  against  them,  but  if  used  as  evi- 
dence the  whole  must  be  taken  together.  Civil 
Code,  art.  2244;  Johnston  v.  Brecdlove,  2  Mar- 
tin N.  S.  (La.)  508;  Kendall  v.  Bean,  12  Rob. 
(La.)  407. 

This  rule  does  not  apply  to  the  books  of  a 
corporation.  Hincks  z/.  Converse,  38  La.  Ann. 
87r. 

Maryland.  —  Accounts  containing  entries  of 
things  properly  chargeable,  not  exceeding  fifty 


dollars,  sworn  to  by  the  creditor  to  be  just, 
true,  and  unsatisfied,  are  admissible  in  evi- 
dence, unless  proved  by  the  adverse  party  to 
be  wholly  or  partly  false.  Pub.  Gen.  Laws, 
art.  35,  par.  44.  See,  as  to  construction  of  the 
statute  of  1729,  Smoot  v.  Bunbury,  i  Har.  &  J. 
(Md.)  136;  Sanders  v.  Leigh,  2  Har.  &  M.  (Md.) 
380;  Warner  v.  Fowler,  8  Md.  25.  See  also 
Evans  v.  Bonner,  2  Har.  &  M.  (Md.)  377. 

Michigan.  —  Books  of  account  containing  en- 
tries for  money  paid,  laid  out,  furnished,  or  lent 
are  admissible  as  evidence  thereof  in  the  same 
manner  and  to  the  same  extent  as  books  of  ac- 
count containing  charges  for  goods,  wares,  or 
merchandise  sold  and  delivered  are  admissible 
as  evidence  of  such  sale  and  delivery.  3  How- 
ell's Annot.  Stat.,  §  7526.  See  also  2  Howell's 
Annot.  Stat.,  §  7524;  Lester  Thompson,  91 
Mich.  250. 

As  to  when  the  statute  applies  in  the  case  of 
persons  selling  on  commission,  see  Laws  1885, 
p.  106;  Richards  v.  Burroughs,  62  Mich.  117. 

Minnesota.  —  Books  of  account  offered  by  a 
party  with  proof  that  they  are  his  books  of 
original  entry,  that  the  entries  were  made 
at  the  time  of  the  transactions,  that  they  are  in 
the  handwriting  of  some  person  authorized  to 
make  such  entries,  and  that  they  are  just  and 
true,  the  witness  being  subject  to  cross-exam- 
ination, are  admissible  as/r/w(Z  _/(7«V  evidence, 
subject  to  all  just  exceptions  as  to  their  cred- 
ibility. Stat.  1891,  §  5112.  See  also  ^4;  5113, 
5114.    See  Johnson  v.  Morstad,  63  Minn.  397. 

Cash  books  properly  proved  are  admissible. 
Woolsey  v.  Bohn,  41  Minn.  235;  Newell  v. 
Houlton,  22  Minn.  ig. 

Under  the  present  statute  it  is  not  necessary 
to  authenticate  the  books  by  the  suppletory 
oath  of  the  person  who  actually  made  the  en- 
tries.   Webb  V.  Michener,  32  Minn.  48. 

Nebraska.  —  The  statute  in  this  state  is  the 
same  as  that  of  Iowa.  Compiled  Stat.  1897, 
§  5920;  Code  Civ.  Pro.,  §  346. 

For  cases  decided  under  the  statute  see 
Martin  v.  Scott,  12  Neb.  42;  Masters  z-.  Marsh, 
19  Neb.  458;  Van  Every  v.  Fitzgerald,  21  Neb. 
36,  59  Am.  Rep.  835;  Pollard  v.  Turner,  22 
Neb.  366;  Gilbert  v.  Merriam,  etc..  Saddlery 
Co.,  26  Neb.  ig4;  Volker  v.  Tecumseh  First 
Nat.  Bank,  26  Neb.  602. 

Books  of  account  are  not  admissible  unless 
it  affirmatively  appears  that  the  essential  re- 
quirements of  the  statute  are  complied  with. 
Atkins  V.  Seelcy,  (Neb.  1S98)  74  N.  W.  Rep. 
1 100. 

The  books  must  be  verified  as  required  by 
statute,  and  the  admission  of  the  plaintiff's 
book  in  which  the  majority  of  the  entries  were 
made  by  his  clerk,  who  was  neither  sum- 
moned as  a  witness  nor  his  absence  accounted 
for,  is  reversible  error.  Holland  v.  Commer- 
cial Bank,  22  Neb.  571. 

The  fact  of  "  a  continuous  dealing  "  or 
"  several  items  of  charges  at  different  times  " 
as  required  by  the  statute,  must  appear  by  the 
book  itself.  Atkins  v.  Sccloy,  (Neb.  1898)  74 
N.  W.  Rep.  1100;  Anderson  v.  Beeman,  52 
Neb.  387. 

Collection  or  loan  registers  are  inadmissible 
as  books  of  account.  Martin  v.  Scott,  12  Neb. 
42;  Labarec  v.  Klosterman,  33  Neb.  150.  See 
also,  in  /mna.  Security  Co.  v.  Graybeal,  85 
Iowa  543,  39  Am.  St.  Rep.  311. 
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So  also  of  a  tiinu  boi)k.  V^an  Every  v.  Fitz- 
gtrald,  21  Neb.  36,  59  Am.  Rep.  835. 

Entries  A<iniissible  as  Admissions.  —  Irre- 
spectively of  statute,  book  entries  n'.adc  by  a 
p.irty  in  the  regular  course  of  business  are  ad- 
missible on  behalf  of  the  adverse  party  when 
in  the  nature  of  admissions.  German  Nat. 
Hank  V.  Leonard,  40  Neb.  676. 

New  Mexico.  —  The  statute  is  the  same  as 
ih  It  of  ("icorf^ia.    Comp.  Laws,  1884,  ^  2090. 

North  Carolina.  —  Under  the  book-debt  law  of 
this  state  any  person  bringing  an  action  upon 
a  contract,  or  pleading  or  giving  notice  of  a 
set-off  or  counterclaim  for  articles  sold  and 
delivered  or  work  done  by  him,  is  required  to 
tile  his  account  with  his  complaint,  plea,  or 
notice,  and  if  upon  the  trial  he  shall  swear 
that  the  matter  in  dispute  is  a  book  account, 
that  his  book  is  his  only  means  of  proof,  and 
a  true  account  of  his  dealings  with  the  other, 
or  of  the  last  settlement  of  accounts,  that  the 
articles  were  delivered,  and  all  just  credits 
given,  the  book  and  oath  are  good  evidence 
of  all  articles  delivered  within  two  years  and 
not  amounting  to  more  than  sixty  dollars. 
Code.  1883,  §  591;  Mitchell  v.  Clarke,  i  Mart. 
(2  N.  Car.)  25;  Charlton  v.  La  wry,  i  Mart.  (2 
N.  Car.)  26;  Thomeguex  v.  Bell,  i  Mart.  (2 
N.  Car.)  44;  Kitchen  v.  Tyson,  3  Murph.  (7  N. 
Car.)  314;  Colbert  Piercy,  3  Ired.  L.  (25  N. 
Car.)  77;  Adkinson  v.  Simmons,  11  Ired.  L. 
(33  N.  Car.)  416;  Alexander  z/.  Smoot,  13  Ired. 
L.  (35  M.  Car.)  461;  Bland  v.  Warren,  65  N. 
Car.  372. 

Accounts  may  be  so  proved,  though  orig- 
inally for  more  than  sixty  dollars,  where  they 
have  been  reduced  by  credits  to  below  that 
amount.  McWilliams  v.  Cosby,  4  Ired.  L.  (26 
N.  Car.)  no. 

Where  the  aggregate  exceeds  sixty  dollars, 
the  plaintiff  can  omit,  or  give  credit  for,  any 
items,  so  as  to  reduce  the  amount;  but  this 
cannot  be  done  where  there  is  but  one  item 
which  exceeds  sixty  dollars.  Waldo  v.  Jolly, 
4  Jones  L.  (49  N.  Car.)  173. 

A  party  can  prove  his  debt  under  the  book- 
debt  law,  when  his  opponent  is  dead,  notwith- 
standing the  restriction  that  a  party  cannot 
testify  in  his  own  behalf  under  such  circum- 
stances.   Leggett  V.  Glover,  71  N.  Car.  211. 

Section  592  provides  for  the  proof  of  book 
.accounts  by  the  personal  representatives  of  a 
decedent.  Steverlie  v.  Greenlee,  i  Dev.  L.  (12 
N.  Car.)  317. 

But  entries  of  a  party  are,  as  a  general  rule, 
inadmissible,  though  under  the  book-debt  law 
it  is  competent  to  offer  the  book  account  of  a 
decedent  containing  charges  made  by  him 
against  third  persons  to  the  amount  of  sixty 
dollars.  Bland  v.  Warren,  65  N.  Car.  372. 
See  also  Morgan  v.  Hubbard,  66  N.  Car.  394. 
And  see  Boggan  v.  Horne,  97  N.  Car.  268. 

Ohio.  —  If  the  claim  or  defense  is  founded  on 
a  book  account,  a  party  may  testify  that  the 
book  is  his  account  book;  that  it  is  a  book  of 
original  entries;  that  the  entries  therein  were 
made  by  himself,  or  a  person  since  deceased, 
or'  a  disinterested  person  nonresident  of  the 
county.  Whereupon  the  book  shall  be  compe- 
tent evidence,  and  such  book  may  be  admitted 
in  evidence  in  any  case  without  regard  to  the 
parties,  upon  like  proof  by  any  competent  wit- 


ness. Rev.  Stat.  (1892),  g  5242,  6.  See  Moots 
V.  State,  21  Ohio  St.  653.  See  the  early  cases 
decided  before  the  statute,  in  which  the  books 
of  a  person  deceased  were  admitted.  Bentley 
V.  Hollenback,  Wright  (Ohio)  168;  Van  Home 
V.  Brady,  Wright  (Ohio)  451. 

Plaintiff's  books  are  admissible  in  an  action 
against  two  persons  jointly  for  the  price  of 
goods  sold,  and  the  fact  that  the  entry  was 
made  without  the  knowledge  of  a  defendant 
does  not  affect  its  competency.  McGee  v. 
Cleveland  Organ  Co.,  2  Cleve.  (Ohio)  219. 

Where  a  party  offers  his  books  of  account  it 
is  competent  to  show  by  his  customers  that  his 
books  were  generally  reported  to  be  badly 
kept.  Sheridan  v.  Tenner,  5  Ohio  Cir.  Ct. 
Rep.  19. 

Oregon.  —  The  entries  or  other  writings  of  a 
like  character  of  a  person  deceased  or  without 
the  state,  made  at  or  near  the  time  of  the 
transaction,  and  in  a  position  to  knovv  the 
facts  stated  therein,  may  be  read  as  primary 
evidence  of  such  facts:  i.  When  against  in- 
terest. 2.  When  made  in  a  professional 
capacity,  and  in  the  ordinary  course  of  pro- 
fessional conduct.  3.  Or  when  made  in  the 
performance  of  a  duty  specially  enjoined  by 
law.  I  Hill's  Annct.  Laws,  §  767.  When  an 
entry  is  repeated,  in  the  regular  course  of 
business,  one  being  copied  from  another,  at 
or  near  the  time  of  the  transaction,  all  the 
entries  are  equally  regarded  as  originals. 
Section  768.  See  Friendly  v.  Lee,  20  Oregon 
202. 

South  Carolina.  —  See  Gen.  Stat.  (1882),  §§2228, 
2229. 

Tennessee.  —  Books  of  account,  properly  veri- 
fied, are  made  admissible  by  statute,  in  certain 
cases.  Code  1896,  §5562  ct  scq.  See  Forsee 
V.  Matlock,  7  Heisk.  (Tenn.)42i;  Johnson  z-. 
Price,  3  Head  Tfenn.)  549. 

Wisconsin.  - —  Books  of  account  are  admissible 
as  presumptive  evidence  of  the  charges  con- 
tained therein  upon  oath  of  the  party  that  the 
books  are  his  account  books  containing  orig- 
inal entries;  said  entries  being  just  and  true 
and  in  his  own  handwriting  and  made  at  or 
about  the  time  of  delivery  or  performance. 
The  party  is  subject  to  cross-examination 
under  the  same  rules  as  any  other  witness. 
Sanb.  &  B.  Annot.  Stat.,  §  41S6.  See  Schettler 
V.  Jones,  20  Wis.  412;  Hopkins  v.  Stefan,  77 
Wis.  45;  Murphy  I/.  Gates,  81  Wis.  370;  Taylor 
V.  Davis,  82  Wis.  455. 

Account  books  are  admissible  to  prove  the 
delivery  of  articles  charged  therein,  although 
the  entries  do  not  shov\'  the  price  of  each 
article.    Jones     Orton,  65  Wis.  9. 

Ledger.  —  Where  a  book  has  marks  which 
show  that  the  items  have  been  transferred  to  a 
ledger,  the  book  shall  not  be  testimony  unless 
the  ledger  be  produced.    Section  41S8. 

Entries  Made  by  Clerk.  —  Where  the  original 
entries  are  in  the  handwriting  of  an  agent, 
servant,  or  clerk  of  the  party,  the  books  may 
be  admitted  when  verified  by  the  oath  of  such 
agent,  etc.,  provided  that  the  books  shall  not 
be  admitted  as  evidence  of  any  item  of  money 
delivered  atone  time  exceeding  five  dollars,  or 
money  paid  to  third  persons,  or  of  charges  for 
rent.  Section  4187.  Winner  v.  Bauman,  28 
Wis.  563. 
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(b)  Requisites  to  Admission  —  aa.  In  General  —  No  Mode  Is  Prescribed  by  Law  in  Which  a 
Book  Must  Be  Kept  to  make  it  evidence,*  and  the  question  of  competency  must  be 
determined  by  the  appearance  and  character  of  the  book,  regard  being  had  to 
the  degree  of  education  of  the  party,  the  nature  of  his  employment,  the  man- 
ner of  his  charges  against  other  people,  and  all  the  circumstances  of  the  case.' 

The  Material,  Form,  and  Construction  of  the  book  offered  in  evidence  as  a  book  of 
original  entries  are  unimportant,  provided  such  book  be  capable  of  perpetuat- 
ing a  record  of  events,  and  the  entries  are  made  in  conformity  with  the  general 
rules  governing  the  admissibility  of  such  entries.*  Thus,  a  notched  stick,*  a 
shingle,*  or  scraps  of  paper,®  have  been  received  as  books. 


1.  The  Eequirements  Governing  the  Admission 
of  Books  of  Account  Vary  somewhat  in  the  differ- 
ent states,  especially  when  the  matter  is  con- 
trolled by  statute.  It  is  designed  in  the  pres- 
ent section  of  this  article  to  discuss  only  the 
rules  of  general  applicability.  For  the  law 
peculiar  to  any  particular  state,  see  supra,  this 
title,  Books  of  Account — Admissibility. 

No  Mode  of  Keeping  Books  Prescribed.  —  With- 
erall  v.  Swan,  32  .Me.  247;  Gibson  v.  Bailey,  13 
Met.  (Mass.)  537;  Moody  v.  Roberts,  41  Miss. 
74;  Bookout  z/.  Shannon,  59  Miss.  378;  Mis- 
souri Electric  Light,  etc.,  Co.  v.  Carmody,  72 
Mo.  App.  534;  Hurtz  v.  Neufville,  2  McMull. 
L.  (S.  Car.)  138;  Toomer  z/.  Gadsden,  4  Strobh. 
L.  (S.  Car  )  193;  Bell  v.  McLeran,  3  Vt.  185. 

There  is  no  particular  form  in  which  the 
book  of  a  party  must  be  kept  in  order  to  its 
admission  as  evidence  in  support  of  his  ac- 
count. But  it  must  be  kept  in  such  a  mode 
as  to  show,  of  itself,  a  charge  against  the  ad- 
verse party,  and  the  nature  of  that  charge,  so 
that  the  book,  in  connection  with  the  party's 
oath  that  the  book  is  his  original  book  of 
entries,  thai  the  charges  are  in  his  handwriting, 
that  they  were  made  at  the  time  they  purport 
to  have  bieen  made,  and  at  or  near  the  times  of 
the  delivery  of  the  articles,  or  the  performance 
of  the  services,  will  show  the  nature  of  the 
claim,  without  further  evidence  from  the  party 
to  interpret  the  meaning  of  arbitrary  charac- 
ters, the  signification  of  which  is  known  only 
to  himself.  It  may  be  in  such  characters  as 
are  in  use  by  persons  of  a  particular  trade  or 
profession,  and  which  would  not  readily  be 
understood  by  persons  not  conversant  with  the 
subject-matter;  and  in  such  case  evidence  of 
other  persons  may  be  admitted  to  explain  the 
meaning  usually  attached  to  characters  of  that 
description.  But  in  ordinary  cases  the  sup- 
pletory  evidence  of  the  party,  in  support  of  his 
book,  goes  no  further  than  to  the  particulars 
above  specified.  Per  Parker,  C.  J.,  in  Cum- 
mings  V.  Nichols,  13  N.  11.  420,  38  Am.  Dec. 
501.    See  Swain  v.  Cheney,  41  N.  H.  232. 

If  books  are  regularly  kept  and  composed  of 
original  entries,  they  are  admissible,  though 
no',  day  books  but  kept  by  double  or  single 
entry.  Toomer  v.  Gadsden,  4  Strobh.  L.  (S. 
Car.)  193. 

It  is  immaterial  that  the  book  is  a  "  mere 
blotter."'    Beyle  v.  Reid,  31  Kan.  113. 

A  memorandum  book  in  which  all  the 
charges  were  written  in  pencil  on  one  leaf  is 
admissible.  Gibson  v.  liailey,  13  Met.  (Mass.) 
537- 

The  rule  authorizing  the  admission  ol  books 
in  evidence  includes  not  only  the  regularly 
kept  book  of  the  merchant  or  tradesman,  but 
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also  the  less  formal  book  of  the  mechanic  or 
common  laborer.  See  Hooper  v.  Taylor,  39 
Me.  224;  Kendall  v.  Field,  14  Me.  30,  30  Am. 
Dec.  728;  Mathcs  v.  Robinson,  8  Met.  (Mass.) 
269,  41  Am.  Dec.  505. 

And  see  numerous  cases  cited  throughout 
this  article,  in  which  such  books  have  been 
admitted. 

Charges  in  Alternative.  —  Where  the  charges 
in  a  book  of  accounts  were  to  "  A  or  B,"  the 
book,  when  properly  proved,  is  nevertheless 
admissible,  the  form  of  the  charges  affecting 
its  credibility.  Burnell  v.  Dunlap,  11  Iowa 
446. 

2.  How  Competency  of  Book  Decided,  —  Morris 
V.  Briggs,  3  Cush.  (Mass.)  342;  Mathes  z/.  Rob. 
inson,  8  Met.  (Mass.)  270,  41  Am.  Dec.  505; 
Gibson  v.  Bailey,  13  Met.  (Mass.)  537;  Moody 
V.  Roberts,  41  Miss.  74;  Bookout  v.  Shannon, 
59  Miss.  378. 

3.  Hooper  -j.  Taylor,  39  Me.  224. 

4.  Notched  Stick. —  Rowland  v.  Burton,  % 
Harr.  (Del.)  288. 

6.  Shingle.  —  Where  the  plaintiff  offered  in 
evidence  a  shingle  on  which  it  was  proved  that 
his  intestate  entered  from  day  to  day,  in  the 
woods,  an  account  of  timber  cut  by  him  under 
a  contract  with  the  defendant,  it  was  held  that 
this  was  properly  admitted.  Kendall  v.  Field, 
14  Me.  30.  30  Am.  Dec.  728.  In  this  case 
W^eston,  C.  J.,  said:  "  Considering  the  nature 
of  his  employment,  and  the  place  where  he 
was,  and  that  the  shingle  contained  the  daily 
minutes  of  the  business  in  which  he  was  en- 
gaged, we  think  it  was  legally  admissible.  It 
was  a  substitute  for  a  memorandum  book, 
which  answered  the  purpose  at  the  time,  and 
was,  perhaps,  as  little  liable  to  alteration  or 
erasure,  without  being  detected  by  the  eye,  as 
if  made  on  paper.  And  we  are  of  opinion  that 
it  was  proper  evidence  to  be  submitted  to  the 
jury,  and  to  be  weighed  by  them  in  connection 
with  the  other  testimony." 

6.  Scraps  of  Paper.  —  Smith  v.  Smith,  4  Harr. 
(Del.)  532;  Hall  v.  Field,  4  Han.  (Del.)  533. 
note  a\  Hooper  v.  lay  lor.  39  Me.  224. 

The  account  need  not  be  kept  in  a  book; 
separate  sheets  of  paper  containing  the  orig- 
inal entries  of  the  account  between  the  parties 
are  admissible.    Taylor  v.  Tucker,  i  Ga.  231. 

But  a  mutilated  piece  of  paper,  apparently 
torn  out  of  a  book,  upon  which  the  name  of 
neither  the  plaintiff  nor  the  defendant  ap- 
pcaretl,  which  contained  no  charges  against 
the  defendant,  and  which  was  unintelligible 
wilhout  explanation  by  the  plaintiff,  was  held 
inadmissible  as  a  book  of  original  entries. 
Hough  V.  Doyle,  4  Rawie  (Pa.)  291.  So  also 
of  unconnected  scraps  of  paper,  containing 
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General  Essentials.  —  There  are,  however,  certain  requirements  which  must  be 
observed  in  order  to  justify  the  reception  of  books  of  account  as  evidence. 
Thus,  it  must  appear  that  they  were  the  regular  books  of  account  of  the  party, 
containing  the  original  entries  of  his  transactions  from  day  to  day,  in  the  regu- 
lar course  of  business,  and  made  at  or  near  the  time  of  the  transactions  to  be 
proved,  and  that  they  were  fairly  and  honestly  kept.  The  entries  must  pur- 
port to  have  been  made  with  a  view  to  charge  the  opposite  party,  and  altera- 
tions and  additions  in  the  account  sued  on,  apparent  on  their  face,  must  be 
satisfactorily  accounted  for.*  These  requirements  will  now  be  considered  in 
detail. 

bb.  The  Books  Must  Be  Books  of  Original  Entry  —  {aa)  Generally.  —  A  book  of 
accounts,  to  be  admissible  in  evidence,  must  be  the  first  complete*  and  per- 
manent record  of  the  transactions  to  which  it  relates,  or,  in  other  words,  it 
must  be  a  book  of  original  entry.^ 

(bb)  Entries  Transcribed  frojti  Temporary  Memoranda.  —  The  faCt  that  the  entries  in 

books  of  account  offered  in  evidence  were,  in  the  first  instance,  made  on  a  slate 
or  other  material,  contemporaneously  with  the  transactions  to  which  they 
relate,  and  were  subsequently  transcribed  into  the  books  in  regular  form,  does 
not  destroy  the  character  of  such  books  as  books  of  original  entry  where  such 
minutes  were  made  merely  as  memoranda  to  assist  the  memory  until  the  trans- 
fer of  the  items  to  the  books,  and  were  not  intended  to  be  permanent.* 


alleged  accounts,  irregularly  kept  on  their 
face.  Thompson  v.  McKelvy,  13  S.  &  R.  (Pa.) 
126. 

1.  General  Essentials.  —  Towle  v.  Blake,  38 
Me.  95;  Cogswell  v.  Dolliver,  2  Mass.  217,  3 
Am.  Dec.  45;  Moody  z,.  Roberts,  41  Miss.  74; 
Chicago,  etc.,  R.  Co.  v.  Provine,  61  Miss.  288. 

2.  Book  Must  Be  Complete.  —  A  book  of  ac- 
counts not  purporting  to  contain  an  accurate 
statement  of  all  the  items  of  account  between 
the  parties  which  are  the  proper  subjects  of 
entry  is  inadmissible.  Countryman  v.  Bunker, 
loi  Mich.  218. 

3.  Books  Must  Be  Books  of  Original  Entry  — 
California.  —  Kerns  v.  McKean,  76  Cal.  87; 
Kerns  v.  Dean,  77  Cal.  555. 

Kentucky.  — Lawhorn  v.  Carter,  11  Bush 
(Ky.)  7. 

Maine,  —  Witherell  v.  Swan,  32  Me.  247. 
Massachusetts.  —  Folsom  v.  Grant,  136  Mass. 
493- 

Minnesota.  —  Woolsey  v.  Bohn,  41  Minn. 
235- 

Missouri.  —  Hill  v.  Johnson,  38  Mo.  App.  383. 

New  Jersey.  —  Rumsey  v.  New  York,  etc., 
Telephone  Co.,  49  N.  J.  L.  322. 

Pennsylvania.  —  Van  Swearingen  v.  Harris, 
I  W.  &  S.  (Pa.)  356;  Hamill  v.  O'Donnell,  2 
Miles  (Pa.)  loi ;  Fairchild  v.  Dennison,  4  Watts 
(Pa.)  258;  Wall  V.  Dovey,  60  Pa.  St.  212. 

South  Carolina.  —  Drummond  v.  Hyams, 
Harp.  L.  (S.  Car.)  268,  18  Am.  Dec.  649. 

Texas.  —  Brown  v.  Williams,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  225. 

Vermont.  —  Woodburj'  v.  Woodbury,  50  Vt. 
152. 

See  also  Winne  v.  Hills,  91  Hun  (N.  Y.)  8g. 

A  book  containing  entries  transferred  from 
time  to  time,  as  the  parties  had  leisure,  from  a 
counter  book  or  blotter  which  is  preserved  and 
in  the  possession  of  the  party  offering  the 
book,  is  not  admissible  as  a  book  of  original 
entries,  the  blotter  being  the  permanent  record 
of  the  transactions.  Breinig  v.  Meitzler,  23 
Pa.  St.  156. 


A  book  composed  of  entries  transferred  from 
a  blotter,  itself  made  up  from  entries  copied 
from  pass  books,  is  not  admissible  as  a  book  of 
original  entries.  Haas's  Estate,  3  Pa.  Co.  Ct. 
Rep.  345. 

Entries  made  in  the  books  of  the  seller  of 
lumber  from  receipts  given  for  lumber  deliv- 
ered are  not  original  and  are  inadmissible. 
Guthrie  v.  Mann,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  710. 

An  account  book  proved  to  have  been 
bought  since  the  date  of  some  of  the  entries 
therein  is  inadmissible  as  a  book  of  original 
entries.  Eberhardt  v.  Schuster,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  374. 

4.  Entries  Transcribed  from  Slate —  California . 
—  Landis  v.  Turner,  14  Cal.  573. 

Connecticut.  —  Craft's  Appeal,  42  Conn.  146. 

Delaware.  —  Ewart  v.  Morrell,  5  Harr.  (Del.) 
126;  Jefferis  v.  Urmy,  3  Houst.  (Del.)  653; 
Nichols  V.  Vinson,  9  Houst.  (Del.)  278. 

Florida.  —  Grady  v.  Thigpin,  6  Fla.  668. 

Illinois.  —  Redlich  v.  Bauerlee,  98  111.  134. 
38  Am.  Rep.  87. 

Maine.  —  Hall  v.  Glidden,  39  Me.  445. 

Massachusetts. — Arnold  v.  Sabin,  i  Cush. 
(Mass.)  525;  Barkers.  Haskell,  9  Cush.  (Mass.) 
2x8;  Faxon  v.  Hollis,  13  Mass.  428;  Whitney 
V.  Sawyer,  11  Gray  (Mass.)  243. 

Michigan.  — Jackson  -v.  Evans,  8  Mich.  476. 

Ne7u  Hampshire.  —  Pillsbury  v.  Locke,  33  N. 
H.  96,  66  Am.  Dec.  711. 

New  York.  —  Sickles  v.  Mather,  20  Wend. 
(N.  Y.)  72,  32  Am.  Dec.  521;  Stroud  <■.  Tilton, 
3  Keyes  (N.  Y.)  139;  McGoldrick  v.  Wilson,  18 
Hun  (N.  Y.)  443;  McGoldrick  v.  Traphagen, 
88  N.  Y.  334. 

Pennsylvania.  —  Kessler  v.  M'Conachy,  i 
Rawle  (Pa.)  435 ;  Hartley  z'.  Brookes,  6  Whart. 
(Pa.)  189;  McCoy  v.  Lightner,  2  Watts  (Pa.) 
347- 

See  also  Van  Swearingen  v.  Harris,  i  W.  & 
S.  (Pa.)  356. 

Other  Temporary  Memoranda.  —  American 
Surety  Co.  v.  Pauly,  72  Fed.  Rep.  470;  Plum- 
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Memoranda  Made  by  Employee.  —  It  is  not  necessary  that  the  temporary  memo- 
randa so  transcribed  should  have  been  made  by  the  party  himself ;  they  may 
be  made  by  his  servant  or  employee,  and  afterwards  entered  by  the  party  in 
his  book  of  original  entries.* 

Mode  of  Proving  Entries. —  In  order  to  entitle  a  book  of  account  made  up  of 
entries  transcribed  from  temporary  memoranda  to  be  read  in  evidence,  it  has 
been  held  that  such  book  must  be  supported  not  only  by  the  suppletory  oath 
of  the  party  who  made  the  entries  in  the  book,  but  that  the  person  who 
made  the  temporary  memoranda  in  the  first  instance,  where  the  entries  in 
both  cases  were  not  made  by  the  same  person,  must  also  be  called  to  prove 
that,  at  or  about  the  time  the  charges  were  made,  articles  were  delivered  or 
work  performed  of  a  character  similar  to  those  charged  in  the  book.* 


mer  v.  Struby-Estabrooke  Mercantile  Co.,  23 
Colo.  190;  Taylor  v.  Tucker,  i  Ga.  231;  Chis- 
holm  V.  Beaman  Mach.  Co.,  160  111.  loi; 
Morris  v.  Briggs,  3  Cush.  (Mass.)  342;  Kent  v. 
Garvin,  i  Gray  (Mass.)  148;  Paine  <a  Sherwood, 
21  Minn.  225;  Webb  v.  Michener,  32  Minn. 
48;  Levine  v.  Lancashire  Ins.  Co.,  66  Minn. 
138;  Ladd  V.  Sears,  9  Oregon  244;  Ingraham 
V.  Bockius,  9  S.  R.  (Fa.)  285,  11  Am.  Dec. 
730;  Jones  V.  Long,  3  Watts  (Pa.)  325;  Hoover 
V.  Gehr,  62  Pa.  St.  136;  Missouri  Pac.  R.  Co. 
V.  Johnson,  (Tex.  1888)  7  S.  W.  Rep.  838;  Tay- 
lor V.  Davis,  82  Wis.  455.  See  also  Cheever  v. 
Brown,  30  Ga.  904. 

Chalk  Scores.  —  Entries  made  from  chalk 
scores  on  the  side  of  a  delivery  cart  were  held 
admissible  as  original  entries.  Smith  v. 
Sanford,  12  Pick.  (Mass.)  139,  22  Am.  Dec.  415; 
Miller  v.  Shay,  145  Mass.  162,  i  Am.  St.  Rep. 
449- 

Memoranda  Made  on  Boards  and  slips  of 
paper,  if  truly  copied  into  a  book,  make  it  a 
book  of  original  entries.  Davison  v.  Powell, 
16  How.  Pr.  (N.  Y.  Supreme  Ct.)  467. 

An  account  of  the  quantity  of  lumber  deliv- 
ered, made  up  from  tallies  on  a  shingle  or  scale- 
board  and  copied  into  a  book,  is  admissible  as 
original  evidence.  Chicago  Lumbering  Co.  v. 
Hewitt,  64  Fed.  Rep.  316;  Crane  Lumber  Co. 
V.  Otter  Creek  Lumber  Co.,  79  Mich.  307; 
Welch  V.  Palmer,  85  Mich.  310;  West  v.  Van 
Tuyl,  (Supreme  Ct.)  i  N.  Y.  Supp.  71S. 

Memoranda  Made  on  Cards  and  duly  trans- 
ferred into  a  book  are  admissible  as  original 
entries.    Patton  v.  Ryan,  4  Rawle  (Pa.)  408. 

Way  Bills. —  Entries  in  the  freight-book  of 
a  railway  station  of  goods  received  copied 
from  the  way  bills,  were  held  to  be  competeni 
evidence  as  against  the  objection  that  the  way- 
bills should  have  been  introduced  instead  of 
the  entries  on  the  book.  Robinson  v.  Mulder, 
81  Mich  75. 

Meter  Book  and  Register  of  Electric  Light  Com- 
pany. —  Accordiii;^  to  the  business  practice  of 
a  company  engaged  in  furnishing  electric  cur- 
rents for  the  use  of  incandescent  lights,  an 
employee  at  regular  intervals  inspected  the 
meters  of  customers  and  took  down  the  read- 
ings therefrom  in  a  "  route  book."  On  the 
same  day  these  route  books  were  transmitted 
to  the  main  office,  and  the  figures  in  such 
books  were  transferred  into  another  book 
called  the  "  meter  book,"  where  the  customers' 
accounts  were  designated  by  numbers.  From 
this  book  the  figures  were  again  transcribed  to 
a  "  register,"  in  which  the  customer  was  desig- 


nated by  his  name  and  address,  as  well  as  by 
his  number  as  it  appeared  on  the  meter  book. 
In  an  action  brought  by  a  customer  of  the 
company  for  a  breach  of  a  contract  to  supply 
lights,  it  was  held  that  the  meter  book  and  reg- 
ister were  admissible,  the  former  as  a  book  of 
original  entries,  and  the  latter  as  a  companion 
book  necessary  to  a  full  exhibit  of  the  state  of 
the  account.  Missouri  Electric  Light,  etc., 
Co.  7/.  Carmody,  72  Mo.  App.  534. 

Entries  Transferred  Twice.  —  Entries  showing 
the  number  of  feet  of  lumber  sawed  by  a  work- 
man, made  by  him  on  a  slate,  and  when  the 
slate  was  full  transferred  to  a  tally  board,  and 
afterwards  copied  into  an  account  book,  were 
held  admissible  in  evidence,  with  the  testimony 
of  the  workman,  to  show  the  amount  of  lum- 
ber sawed,  the  figures  on  the  slate  and  board 
having  been  erased.  Whitney  v.  Sawyer,  11 
Gray  (Mass.)  242. 

A  cash  book  of  a  bank  into  which  items  of 
money  deposited  and  drawn  out  during  the 
day  are  copied  from  "  tags  "  and  checks  in  the 
regular  course  of  business  at  the  close  of  each 
day's  business,  and  the  depositor's  balance 
book  into  which  such  items  are  again  copied 
from  the  cash  book,  are  both  admissible  as 
books  of  original  entry.  Ladd  v.  Sears,  9  Ore- 
gon 244. 

Memoranda  Not  Admissible.  —  A  mere  memo- 
randum book  from  which  the  charges  are  en- 
tered into  a  permanent  account  book  is  not  a 
book  of  original  entries,  and  is  not  admissible. 
Hancock  v.  llintrager,  60  Iowa  374. 

1.  Memoranda  Made  by  Servant  or  Employee.  — 
Taylor  v.  Tucker,  i  Ga.  231 ;  Morris  v.  Briggs, 
3  Cush.  (Mass.)  342;  Miller  v.  Shay,  145  Mass. 
;62,  I  Am.  St.  Rep.  449;  Jackson  Evans,  8 
Mich.  476;  Sickles  v.  Mather,  20  Wend.  (N. 
Y.)  72,  32  Am.  Dec.  521;  Ingraham  v.  Bockius, 
9  S.  <i  R.  (Pa.)  285,  II  Am.  Dec.  730;  Jones  v. 
Long,  3  Watts  (Pa.)  325;  Hoover  v.  Gehr,  62 
Pa.  St.  136. 

Entries  in  books  of  accounts  kept  by  a  clerk, 
and  made  up  from  small  books  kept  by  work- 
men, and  memoranda  made  by  plaintiff  and 
clerk  when  goods  went  out,  are  admissible. 
Taggart  v.  Fox,  11  Daly  (N.  Y.)  159. 

Books  composed  of  entries  made  by  a  master 
on  the  same  or  the  next  day,  from  memoranda 
made  by  a  servant  in  delivering  goods,  are 
books  of  original  entries.  Hoover  v.  Gehr,  62 
Fa.  St.  136. 

2.  Mode  of  Proving  Transcribed  Entries.  —  Chi- 
cago Lumliering  Co.  Hewitt,  64  Fed.  Rep. 
316;  Kent  V.  Garvin,  I  Gray  (Mass.)  148;  Mil- 

919  Volume  IX. 


Private  Documents. 


DOCUMENTA  R  V  E  VIDENCE.     Entries  and  Memoranda. 


(.-<■)  Cop'us  —  Ledger  —  Copies  of  Accounts. — -In  accordance  with  the  general  rule 
that  the  book  must  be  a  book  of  original  entry,  a  copy  of  the  account  taken 
from  the  book  will  not  ordinarily  be  received  in  evidence,*  without  proof  of 
the  loss  or  destruction  of  the  original,'-*  or  that  it  is  not  in  the  custody  or 
under  the  control  of  the  party  offering  the  copy.^    But  where  a  copy  of  an 


ler  Shay,  145  Mass.  162,  i  Am.  St.  Rep.  449; 
yackson  v.  Evans,  8  Mich.  476;  Paine  v.  Slier- 
wood,  21  Minn.  225. 

See  Taylor  v.  Tucker,  i  Ga.  231;  Barker  z*. 
Haskell,  9  Cash.  (Mass.)  218;  Maverick  v. 
Maury,  79  Tex.  435. 

A  book  containing  entries  of  ale  sold,  copied 
by  a  clerk  every  Saturday  night  from  the  de- 
livery book  of  the  drayman,  was  held  inad- 
missible to  prove  the  delivery  of  the  articles 
charged,  when  supported  only  by  the  testi- 
mony of  the  clerk  that  the  charges  were  so 
copied,  and  were  compared  and  corrected  by 
the  drayman  and  himself.  Kent  v.  Garvin,  i 
Gray  (Mass.)  148.  In  this  case  Bigelow,  J., 
said ;  "  It  has  long  been  the  settled  law  of  this 
commonwealth  that  it  is  not  a  valid  objection 
to  the  competency  of  a  party's  book,  supported 
by  his  suppletory  oath,  that  the  entries  therein 
were  transcribed  from  a  slate  or  memorandum 
book  in  which  they  were  first  entered  for  a  tem- 
porary purpose,  although  the  entries  on  the 
slate  or  memorandum  were  made  by  a  person 
other  than  the  party  who  copied  them  on  to  the 
book.  *  *  *  Faxon  57.  Hollis,  13  Mass.  427 ; 
Smith  V.  Sanford,  12  Pick.  (Mass.)  139,  22  Am. 
Dec.  415;  Ball  v.  Gates,  12  Met.  (Mass.)  491; 
Morris  v.  Briggs,  3  Cush.  (Mass.)  342.  But  in 
all  these  cases  it  will  be  found  that  in  addition 
to  the  oath  of  the  party  who  made  the  entries  in 
the  day  book,  the  testimony  of  the  person  who 
made  the  entries  on  the  slate  or  memorandum 
book  was  adduced  to  prove  that  articles  were 
delivered  or  work  performed  of  a  character 
similar  to  those  charged  on  the  day  book. 
The  charges  in  the  book,  supported  by  the  oath 
of  the  party  making  the  entries,  are  often  the 
only  evidence  of  dates,  items,  and  amounts 
which  individuals  cannot  well  retain  in  their 
memories.  *  *  *  [in  the  case  at  bar]  the 
clerk  who  made  the  entries  had  no  knowledge 
of  the  correctness  of  any  charge  in  the  book. 
All  he  can  say  is,  that  the  drayman,  who  de- 
livered the  articles  for  the  plaintiff,  gave  to 
him  from  his  memorandum  book  the  items 
which  were  entered  on  the  book.  The  case, 
therefore,  rests  on  the  mere  unsupported  state- 
ment of  a  third  person,  whose  fidelity  and  ac- 
curacy there  are  no  means  of  ascertaining  and 
testing.  It  is  in  its  nature  mere  hearsay  testi- 
mony. To  permit  the  books  of  a  party  to  be 
competent  proof  under  such  circumstances 
would  be  extending  the  rule  applicable  to  this 
anomalous  and  dangerous  species  of  evidence 
quite  too  far." 

Entries  transferred  from  a  slate  without 
proof  as  to  who  made  them  on  the  slate  are 
inadmissible.  Drummond  7'.  Hyams,  Harp.  L. 
(S.  Car.)  26S,  18  Am.  Dec.  649. 

1.  Copy  Inadmissible.  —  Creamer  v.  Shannon, 
17  Ga.  65;  Peck  v.  Parchen,  52  Iowa  46;  Hul- 
stead  V.  Cuppy,  67  Iowa  600;  Creswell  v.  Slack, 
68  Iowa  110;  Moody  v.  Roberts,  41  Miss.  74; 
Skipworth  v.  Deyell,  83  Hun  (N.  Y.)  307; 
Clark  V.  Bullock,  (City  Ct.)  2  N.  Y.  Supp. 
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408;  Sautter  v.  Carroll,  11  Pa.  Co.  Ct.  Rep. 
192. 

In  North  Carolina  copies  of  accounts  duly 
proved  are  admissible  in  evidence  unless  the 
adverse  party  shall  give  due  notice  to  produce 
the  originals.  Code,  §  593;  Coxe  v.  Skeen,  3 
Ired.  L.  (25  N.  Car.)  443. 

In  Texas,  in  Flato  v.  Brod,  37  Tex.  734,  the 
rule  was  laid  down  that  a  book  containing 
transcribed  items  of  an  account,  taken  from 
the  book  of  original  entries,  cannot  be 
used  as  evidence  of  the  correctness  of  the 
account. 

But  see  Underwood  v.  Parrott,  2  Tex.  168; 
Cahn  V.  Salinas,  2  Tex.  App.  Civ.  Cas.,  §  615; 
Texas,  etc.,  Coal  Co.  v.  Lawson,  10  Tex.  Civ. 
App.  491. 

Certified  Copies  of  the  Bocks  and  Accounts  of  the 
Treasury  Department.  —  By  statute  a  certified 
copy  of  the  books  and  accounts  of  the  treasury 
department  is  made  evidence  in  favor  of  the 
government,  in  support  of  any  claim  which  it 
advances  against  an  alleged  delinquent,  but 
such  certified  copies  are  not  conclusive.  U.  S. 
V.  Young,  44  Fed.  Rep.  168. 

An  Examined  Copy  of  the  Books  of  a  Bank,  un- 
corroborated by  other  evidence,  is  not  admissi- 
ble, though  it  seems  that  it  would  be  evidence 
with  proof  that  the  original  entry  was  made 
by  an  officer  of  the  bank,  this  proof  to  be  by 
the  officer  himself,  if  to  be  found,  and  if  not  his 
handwriting  to  be  proved.  Ridgway  v.  Farm- 
ers' Bank.  12  S.  &  R.  (Pa.)  256,  14  Am.  Dec. 
68t.  See  also  Philadelphia  Bank  ».  Officer,  12 
S.  &  R.  (Pa.)  49. 

2.  Copy  Admissible  When  Original  Is  lost  or  De- 
stroyed.—  Batre  v.  Simpson,  4  Ala.  305;  State 
V.  Hopkins,  56  Vt.  250.  See  also  Hancock  v. 
Hintrager,  60  Iowa  374;  Green  v.  Disbrow,  7 
Lans.  (N.  Y.)  381.  Compare,  in  Delaware, 
Bunting  v.  White,  3  Houst.  (Del.)  551.  See  the 
title  Secondary  Evidence. 

A  transcript  proved  by  the  witness  who 
transcribed  it  is  admissible  in  case  the  ledger 
and  day  book  have  been  accidentally  destroyed 
by  fire,  and  the  items  actually  stood  in  the 
book  and  were  correctly  transcribed.  Holmes 
V.  Marden,  12  Pick.  (Mass.)  169;  Prince 
Smith,  4  Mass.  455. 

An  account  book  composed  of  entries  copied 
from  a  pass  book  or  blotter,  where  the  copies 
were  generally  made  at  the  close  of  each  day, 
or  at  least  within  a  day  or  two,  and  the  pass 
books  were  lost  or  destroyed,  was  properly 
admitted.    Rice  z>.  Hodge,  26  Kan.  164. 

But  in  Creamer  v.  Shannon,  17  Ga.  65,  it 
was  held  that  a  copy  made  by  the  party  him- 
self who  testified  that  the  original  book  was 
destroyed  was  not  admissible. 

3.  Where  Books  of  Account  Are  Out  of  the  Juris- 
diction of  the  Court,  so  that  their  production  can- 
not be  compelled,  and  are  not  in  the  custody 
or  under  the  control  of  the  party  offering  a 
copy  thereof,  such  copy  is  admissible  under 
the  circumstances  as  being  the  best  evidence 
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account  is  unobjected  to,'  or  admitted  by  the  adverse  party  to  be  correct,'''  it 
is  generally  admissible. 

A  Ledger  or  other  book  into  which  entries  have  been  copied  from  a  day 
book,  or  other  memoranda  of  a  permanent  nature,  is  not  a  book  of  original 
entry,  and  is  therefore  generally  inadmissible,*  though  in  certain  cases  such 
books  have  been  admitted.*  And  a  ledger  is  clearly  admissible  as  secondary 
evidence  upon  proof  of  the  loss  or  destruction  of  the  original  book  of  entries.-'* 
Moreover  it  has  been  held  by  some  courts  that  if  the  book  of  original  entries 
has  marks  which  show  that  the  account  has  been  transferred  to  a  ledger,  the 
ledger  should  be  produced  together  with  the  book  in  order  that  the  other 
party  may  have  the  benefit  of  any  items  entered  therein  to  his  credit.®  And 


in  the  power  of  the  party  to  produce.  Deitz 
r'.  Regnier,  27  Kan.  94. 

1.  Copy  Admissible  When  Not  Objected  To.  — 
Fielder  v.  Collier,  13  Ga.  496. 

Where  a  copy  of  an  account  taken  from  a 
book,  from  which  a  settlement  had  been  made, 
was  delivered  to  the  party  and  retained  five 
months  without  objection,  it  was  held  that  a 
copy  of  that  copy  and  the  book  from  which  it 
was  taken,  showing  the  same  balance,  were 
evidence.  Phillips  v.  Tapper,  2  Pa.  St.  323. 
See  also  Folsom  v.  Grant,  136  Mass.  493. 

But  in  Louisiana  it  has  been  held  that  copies 
and  sworn  extracts  from  mercantile  books,  al- 
though received  without  objection,  are  not  evi- 
dence of  items  of  a  merchant's  account. 
Byrne  v.  Graj'son,  15  La.  Ann.  457. 

In  Delaware  the  mere  copy  of  an  account 
taken  from  a  book  of  original  entries  is  not 
evidence,  if  objected  to,  though  sworn  to;  the 
book  itself  must  be  produced  and  accom- 
panied by  the  oath  of  the  party;  if  this  be  not 
done,  nothing  short  of  proof  that  the  transac- 
tion is  made  by  a  person  with  personal  knowl- 
edge thereof  is  sufficient.  Fitzgibbon  v. 
Kinney,  3  Harr.  (Del.)  317. 

But  it  is  the  practice  to  admit  sworn  copies 
when  the  plaintiff  resides  out  of  the  state,  un- 
less the  other  side  objects,  in  which  case  the 
party  requiring  the  production  of  the  books 
should  give  due  notice  to  the  other  party. 
Craig  V.  Russel,  2  Harr.  (Del.)  353. 

2.  Book  Admitted  to  Be  Correct.  —  In  an  action 
on  an  account  when  a  copy  of  the  book  of 
original  entries  is  admitted  to  be  correct,  such 
copy  is  admissible  by  virtue  of  the  admission, 
and  the  books  need  not  be  produced.  Work 
V.  McCoy,  87  Iowa  217. 

An  e.'cainined  copy  of  the  account  taken 
from  the  bank's  books  is  admissible  where  it 
is  stipulated  that  it  is  to  be  treated  and  given 
the  same  effect  as  the  books  themselves. 
Leh  inann  v.  i^oth l);irlii,  iii  III.  185. 

3.  Ledger  Inadmissible.  —  Mecth  v.  Rankin 
Hrick  Co.,  48  111.  App.  602;  Stetson  v.  Wolcott, 
15  Gray  (Mass.)  545;  Bentley  v.  Ward,  116 
.Mass.  333;  Cnhill  v.  Hirschman,  6  Nev.  57; 
Bishop  V.  Goodhart,  135  Pa.  St.  374;  Huston's 
Kstate,  167  Pa.  St.  217. 

Entries  in  a  ledger,  without  proof  from  the 
original  entries  in  support  thereof,  are  inad- 
missible unless  admitted  by  the  adverse  party 
to  be  correct.  Durkheimer  v.  Heilncr,  24 
Oregon  270. 

Where  two  partners  kept  a  day  book  and 
ledger,  one  making  the  entries  in  the  day 
book  and  the  other  keeping  the  ledger,  there 
being  no  clerk,  it  was  held  that  the  ledger  was 


()2I 


not  admissible  by  itself  to  prove  an  account 
although  supported  by  the  testimony  of  a  wit- 
ness who  had  settled  by  it,  but  that  the  daj-- 
book  should  also  have  been  produced. 
McCormick  v.  Elston,  16  111.  204. 

Where  in  an  action  of  account  it  appeared 
that  the  plaintiff  kept  no  books  of  original  en- 
tries for  goods  sold,  but  entered  sales  on  slips 
of  paper,  and  at  the  close  of  a  day's  business 
entered  the  amounts  of  money  to  be  charged 
to  customers  upon  a  ledger,  which  did  not 
show  the  kind  of  goods  purchased,  it  was  held 
that  the  ledger  was  not  admissible  as  a  book 
of  original  entries.  Way  v.  Cross,  95  Iowa 
258. 

4.  Ledger  Held  Admissible.  —  Where,  upon  a 
reference  under  the  New  York  statute  of  a 
disputed  claim  against  an  estate  for  work 
done,  the  claimant  offered  his  ledger  to  prove 
his  account,  and  it  appeared  that  the  items  of 
work  done  were  first  entered  at  the  time  upon 
a  slate,  generally  by  the  claimant,  who  super- 
intended the  work,  and  the  entries  were  then 
transferred  by  the  bookkeeper  nearly  every 
day  to  a  day  book,  and  from  thence  to  the 
ledger,  but  no  prices  for  the  work  were 
entered  until  the  charges  were  carried  to  the 
ledger,  when  they  were  fixed  by  the  claimant, 
and  entered  accordingly,  it  was  held  that  the 
ledger  was  a  book  of  original  entries  and 
properly  received  in  evidence.  McGoldrick  v. 
Traphagen,  88  N.  Y.  334.  See  also,  for  cases 
in  which  ledgers  have  been  admitted,  Ailing 
V.  Wenzell,  27  111.  App.  511 ;  Montague  v. 
Dougan,  68  Mich.  98;  Farley  v.  Gibbs,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  353. 

5.  Ledger  as  Secondary  Evidence.  —  Caulfield 
V.  Sanders,  17  Cal.  569;  McCrady  v.  Jones,  36 
S.  Car.  136;  Rigby  v.  Logan,  45  S.  Car.  651. 
See  the  title  Secondary  F.vidknck. 

6.  Production  of  Ledger  with  Book  of  Original 
Entries. —  Prince  v.  Swett,  2  Mass.  569;  Bon- 
nell  V.  Mawha,  37  N.  J.  L.  198. 

The  admission  of  a  tradesman's  day  l)t)ok, 
without  his  ledger,  admiited  to  be  kept,  v\  here 
it  has  not  been  shown  that  any  of  the  accounts 
have  been  posted  or  credits  entered  therein,  is 
no  error  of  itself,  especially  when  the  objection 
is  first  made  on  appeal.  Tindall  Mclntyre, 
24  N.  J.  L.  147. 

Where  the  day  book  is  produced  at  the  trial, 
and  it  does  not  appear  from  it  that  the  entry 
in  question  has  been  transferred  to  a  ledger, 
it  is  not  necessary  to  produce  the  ledger  with- 
out previous  notice.  Hervey  v.  Harvey,  15 
Me.  357. 

The    nonproduction    of   the  ledger    is  no 
ground  for  excluding  the  book  of  original  c  n- 
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in  Micltigan  and  Wisconsin  the  law  is  so  declared  by  statute.* 

The  Mere  Fact  that  a  Book  Is  Kept  in  Ledger  Form  is  not  a  valid  objection  to  its 

admission  as  a  book  of  original  entries.* 

ce.  Enpuies  Must  Be  Made  in  the  Regular  Course  of  Business.  —  As  a  prerequisite 

to  the  admission  of  a  book  of  accounts  in  evidence  it  must  appear  that  the 

entries  therein  were  made  in  the  regular  course  of  the  party's  business,  duty, 

or  employment.-* 

Single  Entry  Inadmissible.  —  In  accordance  with  this  rule,  books  of  account  are 
generally  inadmissible  to  prove  the  entry  of  a  single  detached  charge  therein.* 

dd.  Time  Within  Which  Entries  Must  Be  Made.  —  The  law  fixes  no  precise  time 
within  which  the  entries  must  be  made  in  order  to  be  admissible  as  original 
entries.  It  is  settled,  however,  that  while  they  need  not  be  made  at  the  exact 
time  of  the  occurrence  to  which  they  relate,  they  must  be  made  at  or  about 
that  time,  or  within  a  reasonable  time,  and  this  is  sufficient.*    And  in  this 


tries  where  there  has  been  no  notice  to  pro- 
duce it.  Stokes  V.  Fanner,  lo  Phila.  (Pa.)  14, 
30  Leg.  Int.  (Pa.)  84. 

1.  How.  Annot.  Stat.  Mich.,  §  5113;  Sanb.  & 
B.  Annot.  Stat.  Wis.,  4188. 

2.  Book  May  Be  in  Ledger  Form.  —  Sanborn  v. 
Cunningham,  (Cal.  1893)  33  Pac.  Rep.  894; 
Faxon  v.  Hollis,  13  Mass.  427;  Swain  v. 
Cheney,  41  N.  H.  232;  Wells  v.  Hatch,  43  N. 
H.  246;  Jones  v.  De  Kay,  3  N.  J.  L.  511;  Rod- 
man V.  Hoops,  I  Dall.  (Pa.)  85;  Thomson  v. 
Hopper,  I  W.  &  S.  (Pa.)  468;  Rehrer  v.  Zeig- 
ler,  3  W.  &  S.  (Pa.)  258;  Hoover  v.  Gehr,  62 
Pa.  St.  136.  See  also  Mathews  v.  Sanders,  15 
Ark.  255. 

But  an  account  book  kept  in  ledger  form, 
and  containing  erasures,  is  suspicious  evi- 
dence when  offered  in  favor  of  the  party  keep- 
ing it.    Lloyd  V.  Lloyd,  i  Redf.  (N.  Y.)  399. 

3.  Entries  Must  Be  Made  in  Regular  Course  of 
Business.  —  Karr  v.  Stivers,  34  Iowa  123;  Cum- 
mins V.  Hull,  35  Iowa  253;  Skipworth  v. 
Deyell,  83  Hun  (N.  Y.)  307;  Shoemaker  v. 
Kellog,  II  Pa.  St.  310;  In  re  Fulton,  178  Pa. 
St.  78;  Cargill  v.  Atwood,  18  R.  I.  303; 
Thomson  v.  Porter,  4  Strobh.  Eq.  (S.  Car.)  58, 
53  Am.  Dec.  653;  Baldridge  v.  Penland,  68 
Tex.  441. 

A  party's  book  is  not  admissible  to  prove  a 
casual  sale  of  an  article  by  him  not  in  the 
usual  course  of  his  business.  Shoemaker  v. 
Kellog,  II  Pa.  St.  310. 

The  defendant  cannot  give  in  evidence  an 
account  book  kept  by  him  of  the  plaintiff's 
work,  it  not  being  his  business  to  keep  an 
account  for  the  plaintiff.  Summers  v.  McKim, 
12  S.  &  R.  (Pa.)  405. 

The  Book  Must  Be  a  Registry  of  Business  Actu- 
ally Done,  and  not  of  orders,  executory  con- 
tracts, and  things  to  be  done  subsequently  to 
the  entry.  Hart  v,  Livingston,  29  Iowa  217; 
Whisler  v.  Drake,  35  Iowa  103;  Fairchild  v. 
Dennison,  4  Watts  (Pa.)  258;  i  Greenl.  Ev., 
§  118,  author's  note. 

Thus  a  book  called  a  book  of  original  en- 
tries, but  consisting  of  a  memorandum  of  pur- 
chases of  stock,  and  figures  showing  the 
weight,  price,  and  amounts  paid  in  such  pur- 
chases, is  not  admissible  as  a  book  of  account. 
Hart  V.  Livingston,  29  Iowa  217;  Whisler  z/. 
Drake,  35  Iowa  103. 

4.  Single  Entry  Inadmissible.  —  An  account 
book,  to  be  used  in  evidence,  should  be  the 
book  containing  an  entry  of  transactions  as 


they  occur  in  the  regular  order  of  business. 
An  old  book  which  had  been  laid  aside  and 
used  merely  for  one  entry  of  a  recent  transac- 
tion is  inadmissible  as  to  such  entry;  a  single 
entry  does  not  make  an  account  book,  nor  is  a 
single  entry  of  cash  in  a  book  competent 
proof.    Kibbe  v.  Bancroft,  77  111.  18. 

A  book  of  accounts  is  not  competent  evi- 
dence of  a  single  sale  though  embracing  sev- 
eral articles;  there  must  be  proof  of  regular 
dealings  between  the  parties.  Corning  v. 
Ashley,  4  Den.  (N.  Y.)  354.  See  also  Doty  v. 
Smith,  68  Hun  (N.  Y.)  199;  Metzger  v.  Bur- 
nett, 5  Kan.  App.  374;  Railway  Passengers' 
Assur.  Co.  V.  Warner,  i  Thomp.  &  C.  (N. 
Y.)  21. 

Although  an  account  book  may  not  be  ad- 
missible to  prove  a  single  item,  yet  it  seems 
that  the  book  is  admissible  where  the  evidence 
shows  that  the  defendant  bought  goods  at 
different  times  for  which  only  one  charge  was 
entered  after  all  the  order  had  been  filled.  Le 
Franc  v.  Hewitt,  7  Cal.  186. 

5.  Entries  Must  Be  Made  at  the  Time  of  the 
Transaction  —  California.  —  Landis  v.  Turner, 
14  Cal.  573;  Kerns  v.  McKean,  76  Cal.  87; 
Kerns  v.  Dean,  77  Cal.  555. 

Connecticut.  —  Bridgewater  v.  Roxbury,  54 
Conn.  213. 

Florida.  —  Dunbar  v.  Wright,  20  Fla.  446. 

Illinois.  —  Chisholm  v.  Beaman  Mach.  Co., 
160  111.  loi. 

Massachusetts.  —  Morris  v.  Briggs,  3  Cush. 
(Mass.)  342;  Barker  v.  Haskell,  9  Cush. 
(Mass.)  218. 

Missouri.  —  Nelson  v.  Nelson,  90  Mo.  460; 
Martin  v.  Nichols,  54  Mo.  App.  594;  Collins 
Drug  Co.  V.  Graddy,  57  Mo.  App.  41. 

New  Hampshire.  ■ — •  Cummings  v.  Nichols, 
13  N.  H.  420,  38  Am.  Dec.  501. 

New  York.  —  Healey  v.  Bauer,  (Supreme 
Ct.)  19  N.  Y.  Supp.  989;  Skipworth  v.  Deyell, 
83  Hun  (N.  Y.)  307. 

Pennsylvania.  —  Curren  v.  Crawford,  4  S.  & 
R.  (Pa.)  3;  Smith  v.  Lane,  12  S.  &  R.  (Pa.)  80. 

South  Carolina.  —  Lynch  v.  M'Hugo,  I  Bay 
(S.  Car.)  33. 

Texas.  —  Brown  v.  Williams,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  225. 

A  book  of  accounts  in  which  the  charges  on 
inspection  do  not  appear  to  have  been  daily 
minutes,  made  at  or  near  the  time  of  the  trans- 
actions to  be  proved,  is  not  admissible.  Davis 
V.  Sanford,  9  Allen  (Mass.)  216;  Richardson  ». 
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respect  every  case  must  be  made  to  depend  very  much  upon  its  own  peculiar 
circumstances,  regard  being  had  to  the  situation  of  the  parties,  the  kind  of 
business  and  the  mode  of  conducting  it,  and  the  other  circumstances  of  the 
case.* 

Transcribed  Entries.  —  The  same  rule  prevails  in  the  case  of  entries  transcribed 
from  temporary  memoranda.  It  is  sufificient  if  the  transfer  be  made  within  a 
reasonable  time,  so  that  it  may  appear  to  have  taken  place  while  the  memory 
of  the  facts  was  recent  or  the  source  from  which  a  knowledge  thereof  was 
derived  is  unimpaired.* 


Emery,  23  N.  H.  220;  Smith  v.  Lane,  12  S.  & 
R.  (Pa.)-8o. 

Entries  in  a  day  book,  in  order  to  be  admis- 
sible to  prove  a  charge,  must  be  made,  as  to 
time,  in  the  ordinary  course  of  business  of  the 
party  making  them.  Walter  v.  Bollman,  8 
Watts  (Pa.)  544. 

The  entries  must  be  made  sufficiently  near 
the  time  of  the  transaction  as  to  form  a  part 
of  the  res  gestce.  Chisholm  v.  Beaman  Mach. 
Co.,  160  111.  loi;  McMillan  v.  Eraser,  7  New 
Bruns.  615. 

A  book  account  containing  charges  covering 
several  years,  all  written  at  one  time  from 
oral  direction,  and  all  against  one  person, 
without  any  intervening  charge,  is  not  suffi- 
cient evidence  to  go  to  a  jury.  Swing  v. 
Sparks,  7  N.  J.  L.  59. 

In  an  action  to  recover  for  a  piece  of  work 
done  at  various  times  during  a  year  or  more,  a 
book  of  accounts  containing  a  single  item 
of  charge,  made  when  the  work  was  completed, 
is  not  admissible  in  evidence.  Earle  v.  Saw- 
yer, 6  Cush.  (Mass.)  142. 

Book  entries  of  the  whole  number  of  pieces 
of  paper  delivered  by  a  paperhanger  to  his 
journeyman,  made  at  the  time  of  such  deliv- 
ery, and  of  the  number  of  pieces  actually  con- 
sumed, the  price  of  each,  with  the  price  for 
hanging  it,  and  the  gross  amounts,  made  when 
the  quantity  was  ascertained  by  hanging, 
though  three  or  four  days  after  the  first  entry, 
are  evidence.  Koch  v.  Howell,  6  W.  &  S. 
(Pa.)  350.  See  also  Benners  v.  Maloney,  3 
Phila.  (Pa.)  57,  15  Leg.  Int.  (Pa.)  53. 

The  Entry  Need  Not  Be  on  the  Same  Day,  and 
two  or  three  days'  services  may  be  entered  at 
once.  Bay  v.  Cook,  22  N.J.  L.  343;  Morris  v. 
Briggs,  3  Cush.  (.Mass.)  342;  Barker  v.  Has- 
kell, g  Cush.  (Mass.)  218. 

But  in  Pennsylvania  greater  promptness  is 
required.  Thus  it  has  been  held  that  a  delay 
of  more  than  one  day  in  making  the  entries  is 
fatal.    Walter  v.  Bollman,  8  Watts  (Pa.)  544. 

But  in  Hartley  v.  Brookes,  6  Whart.  (Pa.) 
i8g,  a  book  containing  entries  made  some  on 
the  first  and  some  on  the  second  day  after  the 
transaction  was  admitted. 

And  in  Vearsley's  Appeal,  48  Pa.  St.  531, 
charges  and  credits  entered  by  a  day  laborer 
engaged  at  work  through  the  whole  of  the  day 
and  part  of  the  night  were  admitted  although 
not  made  until  the  end  of  the  week. 

Entries  Made  Before  Delivery  of  Goods.  —  A 
book  purporting  to  be  a  Ijook  of  original  en- 
tries in  which  the  entries  were  made  at  the 
time  the  goods  were  sold,  but  before  they 
were  delivered,  is  not  competent  evidence. 
Rhoads  v.  Gaul,  4  Rawlc  (Pa.)  404,  27  Am. 
Dec.  277;  Thompson  v.  Bullock,  2  Miles  (Pa.) 


92 


269;  Laird  v.  Campbell,  92  Pa.  St.  470,  12  W. 
N.  C.  (Pa.)  163. 

But  an  entry  of  a  charge  for  goods  sold 
made  when  the  purchaser  has  selected  the  ar- 
ticles and  had  them  set  aside  for  him,  to  be 
sent  or  called  for,  are  admissible.  Parker  v. 
Donaldson,  2  W.  &  S.  (Pa.)  9. 

Where  goods  are  sold  to  be  delivered  at  a 
distance,  the  proper  time  to  make  the  entry  in 
the  book  is  when  they  are  loaded  and  started, 
and  entries  thus  made  are  competent  evidence 
to  prove  the  sale  and  delivery.  Keim  v.  Rush, 
5  W.  &  S.  (Pa.)  377. 

An  entry  in  a  day  book  may  properly  be 
made  when  the  articles  ordered  are  finished 
and  ready  for  manual  delivery.  WoUenweber 
V.  Ketterlinus,  17  Pa.  St.  389;  Kaughley 
Brewer,  16  S.  &  R.  (Pa.)  133,  16  Am.  Dec.  554. 

The  Entries  Should  Be  Dated,  so  that  the  court 
may  determine  when  they  were  made,  but  it 
is  not  necessary  that  the  precise  day  of  the 
month  should  be  affixed  to  the  charge  in  all 
cases.  Cummings  v.  Nichols,  13  N.  H.  420, 
38  Am.  Dec.  501. 

Entries  Against  Interest.  —  In  the  case  of  an 
entry  against  the  interest  of  the  person  mak- 
ing it,  the  time  of  making  it  is  immaterial; 
but  entries  admissible  only  because  made  in 
the  course  of  business  must  have  been  made 
at  the  time  of  the  transaction.  Bridgewater 
V.  Roxbury,  54  Conn.  213. 

Under  the  Iowa  Statute  (McClain's  Annot. 
Code,  §  4608),  providing  that  it  must  be  shown 
that  the  charges  were  made  at  or  near  the  time 
of  the  transactions,  unless  satisfactory  reason 
appears  for  not  making  such  proof,  a  book  of 
accounts  in  which  the  entries  were  not  made 
at  the  time  is  admissible  upon  satisfactory 
reason  being  given  for  not  then  making  them. 
Anderson  v.  Ames,  6  Iowa  48^1. 

1.  Circumstances  of  Particular  Case  —  Discretion 
of  Court. —  Barker  v.  Haskell,  9  Cush.  (Mas?.) 
218. 

Upon  questions  of  this  sort,  much  must  be 
left  to  the  judgment  and  discretion  of  the 
judge  who  presides  at  the  trial;  because,  hav- 
ing the  books  before  him,  and  understanding 
all  the  circumstances  of  the  case,  he  is  better 
able  to  decide  upon  all  questions  involving  the 
fairness  and  regularity  of  the  entries  sought 
to  be  proved.  Pt-r  Bigelow,  J.,  in  Barker  v. 
Haskell,  9  Cush.  [Mass.)  21S. 

2.  Entries  May  Be  Transcribed  Within  a  Reason- 
able Time. —  Redlich  v.  Rauerice,  98  III.  134,  38 
Am.  Rep.  87;  Hall  v.  Glidden,  39  Me.  445;  Mor- 
ris V.  Briggs,  3  Cush.  (Mass.)  342;  Barker  v. 
Haskell,  9  Cush.  (Mass.)  218;  Jones  v.  Long, 
3  Watts  (Pa.)  325.  See  also  Drummond  v. 
Hyams,  Harp.  L.  (S.  Car.)  26S,  18  Am.  Dec. 
649. 
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((.  Entries  Must  Be  Made  from  Personal  Knowledge-  —  As  a  general  rule  it  is  a 
prerequisite  to  the  admission  of  books  of  account  in  evidence  that  the  person 
who  made  the  entries  should  have  made  them  from  personal  knowledge  of  the 


Illustrations.  —  A  delay  of  from  two  to  four 
weeks  in  iiKikiiiij  the  transfer  has  been  held 
not  loo  long.     ll.iU  v.  Glidden,  39  Me.  445. 

Hooks  of  account  are  admissible  when 
copied  once  a  month  from  a  slate  and  a  care- 
ful comparison  subsequently  made.  Redlich 
V.  Hauerlee,  98  111.  134,  38  Am.  Rep.  87.  So  at 
intervals  of  one  day,  Chisholm  v.  Beaman 
Mach.  Co.,  160  111.  loi;  or  three  days,  Landis 
V.  Turner,  14  Cal.  573;  or  one  week,  Jefieris  v. 
Urmy,  3  Houst.  (Del.)  653. 

But  where  the  record  of  telephone  calls  was 
kept  on  slips  which  were  sent  to  the  main 
office,  where  the  gross  number  of  calls  for 
each  month  was  entered  in  a  book,  and  the 
slips  were  afterwards  destroyed,  it  was  held 
that  the  book  was  not  admissible  as  a  book  of 
original  entries.  Rumsey  v.  New  York,  etc.. 
Telephone  Co.,  49  N.  J.  L.  322. 

In  Pennsylvania  Greater  Promptness  Is  Required 
in  copying  the  temporary  memoranda  than  in 
other  states.  Thus,  in  Forsythe  v.  Norcross, 
5  Watts  (Pa.)  432,  it  was  held  that  memo- 
randa made  on  a  slate  and  transcribed  into  a 
book  five  or  six  days  later  were  inadmissible, 
and  the  court  laid  down  the  rule  that  entries 
must  be  copied  not  later  than  on  the  next  day 
after  they  were  made.  This  rule  has  been 
adopted  in  Cook  v.  Ashmead,  2  Miles  (Pa.) 
268,  in  which  entries  copied,  some  on  the  first, 
some  on  the  second,  and  others  on  the  third 
day  after  they  were  made  were  rejected. 

In  Vicary  v.  Moore,  2  Watts  (Pa.)  458,  27 
Am.  Dec.  323,  entries  transferred  from  scraps 
of  paper  carried  about  in  the  pocket  for  one  or 
more  days  were  held  inadmissible.  See  also 
Vance  v.  Feariss,  I  Yeates  (Pa.)  321;  Groff's 
Estate,  38  Leg.  Int  (Pa.)  261. 

It  is  sufficient  if  the  entries  be  transcribed 
the  same  evening  or  the  next  day.  Ingra- 
ham  V.  BocI:ins,  g  S.  &  R.  (Pa.)  285,  11  Am. 
Dec.  730;  Patton  v.  Ryan,  4  Rawle  (Pa.)  408; 
Hoover  v.  Gehr,  62  Pa.  St.  136,  Hartley  v. 
Brookes,  6  Whart.  (Pa.)  189. 

Entries  made  by  a  journeyman  on  a  slate, 
and  transcribed  some  by  the  journeyman  and 
some  by  the  party,  some  on  the  same  evening 
and  others  several  days  later,  but  all  within 
two  wseks,  were  held  inadmissible.  Kessler 
V.  M'Conachy,  I  Rawle  (Pa.)  435.  In  this 
case,  Rogers,  J.,  said:  "  The  entries  should 
have  been  made  and  transferred  on  or  about 
the  time  the  work  was  done.  *  *  *  To 
admit  in  evidence  entries  made  after  a  week 
or  more  would  necessarily  cause  mistakes,  and 
might  be  the  means  of  great  fraud.  Books  of 
original  entries  are  at  best  but  dangerous  evi- 
dence, and,  we  think,  call  for  more  clear 
proof  than  has  here  been  given."  But  see 
McCoy  V.  Lightner,  2  Watts  (Pa.)  347. 

In  Florida  the  Pennsylvania  cases  have  been 
followed,  and  entries  transcribed  two,  three, 
and  some  four  days  after  the  transaction 
were  excluded.    Grady  v.  Thigpin,  6  '^la.  668. 

1.  Entries  Must  Be  Made  from  Personal  Knowl- 
edge.—  Kerns  v.  McKean,  76  Cal.  87;  Kerns 
V.  Dean,  77  Cal.  555;  Hill  v.  Johnson,  38  Mo. 
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App.  383;  Dykman  v.  Northbridge,  80  Hun 
(N.  Y.)  258;  Harris  v.  Caldwell,  2  McMull.  L. 
(S.  Car.)  133;  Hurtz  v.  Neufville,  2  McMull. 
L.  (S.  Car.)  138;  Venning  v.  Hacker,  2  Hill  L. 
(S.  Car.)  584;  Marsh  z.  Case,  30  Wis.  531.  See 
also  Whitman  v.  Horton,  46  N.  Y.  Super.  Ct. 
531;  Goodwin  z/.  O'Brien,  (Supreme  Ct.)  6  N. 
Y.  Supp.  239;  Gage  v..  M'llwain,  i  Strobh.  L. 
(S.  Car.)  135. 

The  competency  of  entries  in  day  books  is 
based  on  the  personal  knowledge  of  the  person 
who  makes  them.  Keim  v.  Rush,  5  W.  &  S. 
(Pa.)  377. 

Entries  made  by  a  bookkeeper  by  direction 
of  his  employer,  not  in  the  presence  of  the 
person  against  whom  they  are  offered  as  evi- 
dence, and  as  to  which  the  bookkeeper  has  no 
personal  knowledge  or  remembrance  of  the 
facts,  are  not  admissible.  Hart  v.  Kendall, 
82  Ala.  144. 

Entries  Made  by  Partner. —  Where  partner- 
ship books  were  oflered  in  evidence  containing 
entries  of  charges  against  the  defendant  which 
appeared  to  be  original  entries,  made  in  the 
usual  course  of  business,  as  the  transactions 
occurred,  some  being  in  the  handwriting  of  an 
absent  partner,  but  most  of  them  being  made 
by  the  partner  verifying  the  books,  both  being 
authorized  to  make  the  entries,  it  was  held 
that,  a  course  of  dealing  between  the  parties 
being  shown,  the  books  were  admissible  as 
prima  facie  evidence,  although  the  sales  to  the 
defendant  were  made  chiefly  by  the  absent  part- 
ner, and  the  other  partner  was  not  able  to 
identify  particular  sales.  Webb  v.  Michener, 
32  Minn.  48.  But  see  Horton  v.  Miller,  84 
Ala.  537. 

In  an  action  by  two  partners  for  meat  sold, 
where  it  was  their  custom  for  one  partner  to 
deliver  the  meat  and  make  chalk  scores  of 
the  particular  items  on  the  cart,  from  which 
the  other  partner  made  entries  in  the  partner- 
ship books  on  the  return  of  the  cart  on  the 
same  day,  it  was  held  that  such  books,  with  the 
testimony  of  the  partners,  were  competent  evi- 
dence. Smith  V.  Sanford,  12  Pick.  (Mass.)  139. 
22  Am.  Dec.  415. 

In  an  action  by  a  partnership  for  goods 
sold,  where  the  books  were  kept  by  one  part- 
ner and  the  goods  were  delivered  by  the  other, 
the  latler  may  testify  as  to  the  delivery  after 
the  introduction  of  the  books  with  the  supple- 
tory  oath  of  the  partner  who  kept  them.  Har- 
wood  V.  Mulrv,  8  Gray  (Mass.)  250. 

Entries  by  Wife  —  Wife  as  Witness.  —  In  Luce 
V.  Doane,  38  Me.  478,  where  an  illiterate  party 
offered  his  book  of  accounts,  in  which  the 
entries  had  been  made  by  his  wife  by  his  direc- 
tion, it  was  held  that  the  book  and  the  testi- 
mony of  the  wife  in  support  thereof  were  both 
inadmissible.  See  also  Countryman  y. 
Bunker,  loi  Mich.  218;  Carr  v.  Cornell,  4  Vt. 
116. 

But  in  Litilefield  v.  Rice,  10  Met.  (Mass.) 
287,  it  was  held  that  a  wife  who  kept  her  hus- 
band's books  is  a  competent  witness  to  testify 
that  she  made  the  entries  by  his  direction  and 
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Where  Bookkeeper  Makes  Entries  on  Information  of  Other  Employees.  —  But  inasmuch  as 
charges  on  books  of  account  are  often  necessarily  made  by  the  party  or  his 
bookkeeper  upon  information  furnished  by  the  salesman  or  other  employee 
who  actually  sold  or  delivered  the  goods  or  performed  the  work,  such  charges, 
being  made  in  the  regular  and  usual  course  of  business,  are  received  in  evi- 
dence notwithstanding  the  fact  that  the  person  who  made  them  had  no  actual 
personal  knowledge  of  the  transactions.* 

Entries  from  Temporary  Memoranda  Made  by  Others.  —  So  also,  as  has  been  already 
seen  in  the  case  of  a  book  composed  of  entries  transcribed  from  temporary 
memoranda,  it  is  no  objection  to  the  admissibility  of  the  entries  that  the 
memoranda  were  made  by  a  servant  or  employee.* 

Correctness  of  Items  Furnished  for  Entry  Must  Be  Established.  —  But  it  has  been  held  in 
cases  where  the  person  who  made  the  entries  had  no  knowledge  of  their  cor- 
rectness, but  made  them  as  the  items  were  furnished  by  another,  that  it  is 
essential  that  the  party  furnishing  the  items  should  testify  to  their  correctness, 
or  that  satisfactory  proof  thereof  should  be  produced  from  other  sources.* 

ff.  The  Book  Must  Be  Regular  on  Its  Face.  —  In  order  to  entitle  a  book  of 
accounts  to  be  received  in  evidence,  such  book  must  appear  on  its  face  to  have 
been  regularly  kept,"*  and  be  unattended  by  anv  suspicious  circumstances,  such 


in  his  presence;  and  after  she  has  testified,  the 
husband  may  testify  as  to  the  times  of  making 
the  entries,  and  that  the  charges  were  just  and 
true. 

1.  Where  Bookkeeper  Makes  Charges  on  Infor- 
mation of  Salesman.  —  Smith  v.  Law,  47  Conn. 
43t;  Bailey  -'.  Barnelly,  23  Ga.  582;  New  York 
V.  Second  Ave.  R.  Co.,  102  N.  Y.  572;  Kline 
71.  Gundrum,  ii  Pa.  St.  242;  Faver  z/.  Bowers, 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  131. 
Compare  Gould  v.  Conway,  59  Barb.  (N.  Y.)355. 

In  Dodge  v.  Morrow,  14  Ind.  App.  534, 
books  of  account  were  held  inadmissible  to 
prove  the  performance  of  work  and  furnishing 
of  materials,  where  the  entries  were  made 
from  information  and  memoranda  famished 
to  the  bookkeeper,  and  not  from  his  personal 
knowledge  of  the  transactions,  especially  in 
the  absence  of  proof  of  the  necessity  for  their 
admission  to  prevent  a  failure  of  justice. 

2.  See  supra,  this  section.  The  Books  Must  Be 
Books  of  Original  Entry  —  Entries  lyatiscribed 
from  Temporary  Memoranda . 

3.  Correctness  of  Items  Furnished  Should  Be 
Proved.  —  Stettauer  v.  White,  98  111.  72;  House 
V.  Beak,  141  111.  290,  33  Am.  St.  Rep.  307; 
Chishoim  v.  Beaman  Mach.  Co.,  160  III.  loi; 
Thomson  v.  Porter,  4  Strobh.  Eq.  (S.  Car.)  58, 
53  Am.  Dec.  653;  Missouri  Pac.  R.  Co.  v. 
Johnson,  (Tex.  1S88)  7  S.  W.  Rep.  838. 

A  bookkeeper  who  can  only  swear  that  he 
kept  the  Ied(;er  correctly  from  the  entries  fur- 
nished him  by  the  partners  and  other  clerks, 
made  no  original  entries  himself,  and  saw  no 
goods  purchased,  has  not  sufficiently  proven 
the  accounts  of  his  employer.  White  v.  Wil- 
kinson, 12  La.  Ann.  359. 

4.  Books  Must  Be  Regularly  Kept  —  Illustra- 
tions. —  In  order  to  entitle  a  book  of  account 
to  be  receiverl  in  evidence,  il  musi  appear  that 
the  party  ki-eping  and  producing  it  is  usually 
precise  and  punctilious  respecting  the  c-nlries 
therein.  Countryman  v.  Bunker,  loi  Mich. 
218. 

Entries  made  on  the  front  leaf  of  a  trades- 
man's book  before  the  first  page,  and  not  in 
the  regular  course  of  charges,  have  a  suspi- 


cious appearance,  and  are  therefore  not  proper 
to  go  to  a  jury.  Lynch  v.  M'Hugo,  i  Bay  (S. 
Car.)  33. 

Charges  written  on  one  of  the  last  leaves  of 
a  book,  detached  from  the  daily  entries  and 
accounts  by  intervening  blank  leaves,  and 
dated  during  the  time  of  such  entries  and 
accounts,  are  not  evidence.  Wilson  v.  Wilson, 
6  N.  J.  L.  95. 

The  irregularly  kept  books  of  a  peddler  are 
inadmissible.  Thayer  v.  Deen,  2  Hill  L.  (S. 
Car.)  679. 

A  small  memorandum  book,  apparently  car- 
ried in  the  pocket,  consisting  of  ten  leaves, 
containing  sundry  minutes,  some  in  pencil 
and  some  in  ink,  of  money  received  and  paid, 
all  the  charges  being  of  that  character  except 
a  charge  against  the  defendant  for  wood  sold, 
was  held  inadmissible  as  not  possessing  intrin- 
sic evidence  of  its  truth,  it  not  being  presum- 
able that  the  plaintiff's  business  was  so 
exclusively  of  the  description  indicated  by  his 
book.    Richardson  v.  Emery,  23  N.  II.  220. 

A  vest-pocket  book  containing  miscellaneous 
memoranda  is  not  admissible  as  a  book  of  ac- 
count.   Riley  v.  Boehm,  167  Mass.  183. 

A  detached  piece  of  paper  with  items  con- 
densed thereon  after  the  manner  of  a  ledger  is 
generally  inadmissible.  Mathews  v.  Sanders, 
15  Ark.  255.  So,  also,  a  book  of  accounts  con- 
sisting merely  of  entries  on  loose  sheets  of 
paper  was  held  incompetent.  Jones  v.  lones, 
31  N.  H.  219;  Lindenthal  v.  Hatch,  (N.  J. 
i898>  39  Atl.  Rep.  662;  Thompson  v.  McKelvy, 
13  S.  &  R.  (Pa.)  126. 

A  memorandum  made  on  a  loose  strip  of 
paper  by  a  person  since  deceased,  not  shown 
to  be  made  up  of  original  entries,  made  at  or 
about  the  time  of  the  transactions,  and  with- 
out proof  that  it  was  the  deceased's  custom  to 
make  charges  in  this  manner,  is  not  ';uth  a 
book  of  accounts  as  to  be  admissible.  Barber 
'V.  Bennett,  58  Vt.  476,  56  Am.  Rep.  565. 

But  a  book    account  may  be   proved  I)y 
charges  made  on  slips  of  paper  filed  according 
to  plaintiff's  custom  in  his  business.    Bell  v. 
McLcran,  3  Vt.  185. 
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as  alterations,  erasures,  or  additions  calculated  to  throw  discredit  upon  it.  If 
the  book  contains  manifest  alterations  or  additions,  touching  a  material  point, 
these  must  be  satisfactorily  accounted  for,  or  the  book  will  be  incompetent.* 
And  it  has  been  held  that  such  suspicious  circumstances  must  be  explained 
by  disinterested  testimony;  the  plaintiff  is  not  a  competent  witness  for  such 
purjiosc.* 

Abbreviations  and  Signs.  —  It  is  not  a  fatal  objection  to  the  admission  of  a  book 
of  accounts  that  abbreviations  in  common  use,^  or  arbitrary  signs,  when  satis- 
factorily explained,*  are  employed  in  making  the  entries. 


Entries  in  a  diary  in  the  form  of  regular 
charges  in  an  account  book  are  admissible. 
Gli'ason  7'.  Kinney,  65  V^t.  560. 

Books  Presumed  to  Have  Been  Regularly  Kept. 
—  The  presumption  py'nna  facie  is  that  the 
book  of  a  decedeni  was  regularly  kept  as  a 
record  of  his  daily  transactions;  if  testimony 
is  subsequently  introduced  which  raises  any 
question  on  the  subject  it  is  for  the  jury  to  de- 
termine under  proper  instructions  from  the 
court.  Hoover  v.  Gehr,  62  Pa.  St.  136;  Van 
Swearingen  v.  Harris,  I  W.  &  S.  (Pa.)  356. 

Defective  bookkeeping  is  not  in  itself  a  suffi- 
cient ground  for  rejecting  a  book  of  accounts. 
It  must  clearly  appear  that  the  account  is  in- 
correct. Gailey  v.  Washington,  2  Harr.  (Del.) 
204. 

An  entry  in  the  account  books  of  a  corpora- 
tion showing  the  payment  of  a  claim  will  be 
presumed  to  have  been  made  by  authority  of 
the  corporation,  and  to  be  correct,  in  the  ab- 
sence of  proof  10  the  contrary.  Henry  v. 
Travelers'  Ins.  Co.,  42  Fed.  Rep.  363. 

1.  Books  Must  Be  Regular  on  Their  Face.  — 
Caldwell  v.  McDermit,  17  Cal.  464;  Doster  v. 
Brown,  25  Ga.  24,  71  Am.  Dec.  153;  Pratt  v. 
White,  132  Mass.  477;  Moody  v.  Roberts,  41 
Miss.  74;  Churchman  v.  Smith,  6  Whart.  (Pa.) 
146,  36  Am.  Dec.  211;  Curren  v.  Crawford,  4 
S.  &  R.  (Pa.)  3;  Kline  v.  Gundrum,  11  Pa.  St. 
242;  Funk  V.  Ely,  45  Pa.  St.  444;  Dowie's 
Estate,  135  Pa.  St.  210.  See  also  Cam.pbell  v. 
Holland,  22  Neb.  587;  Goodwin  v.  O'Brien, 
(Supreme  Ct.)  6  N.  Y.  Supp.  239. 

In  has  been  held  in  Vermont  that  erasures 
and  alterations  in  an  original  book  account  do 
not  destroy  its  character  as  an  original.  Such 
book  is  competent  evidence  before  auditors, 
and  the  erasures  and  alterations  affect  its 
credit  only.  Sargent  v.  Pettibone,  i  Aik.  (Vt.) 
355.  See  also,  in  Delaware,  Gosewich  v.  Zebley, 
5  Harr.  (Del.)  124. 

Alteration  in  Entry.  —  In  an  action  for  goods 
sold  the  plaintiff's  ledger,  in  which  he  had 
charged  the  goods  to  a  third  person,  but  had 
afterwards  written  the  defendant's  name  over 
the  name  of  such  person,  was  held  incompetent 
to  show  that  the  goods  were  sold  to  the  defend- 
ant.   Bartlett  v.  Morgan,  4  Wash.  723. 

But  a  few  alterations  here  and  there  in  a 
book,  apparently  not  affecting  its  honesty, will 
not  render  the  book  on  that  account  inadmissi- 
ble.   Morris  v.  Briggs,  3  Cush.  (Mass.)  342. 

Where  an  entry  in  an  account  book  offered 
in  evidence  showed  a  credit  in  favor  of  a  cer- 
tain person,  but,  according  to  the  testimony  of 
a  witness  for  the  party  keeping  the  book,  such 
party  had  afterwards  altered  the  entry  so  as  to 
make  it  show  a  debit  against  such  person 
without  the  knowledge  or  consent  of  the  latter, 


it  was  held  that,  in  the  absence  of  all  other  evi- 
dence explaining  the  original  entry  and  altera- 
tion, the  court  would  presume  that  at  the  time 
it  was  made  the  entry  was  according  to  the 
fact,  since  it  was  against,  and  the  alteration 
according  to,  the  interest  of  the  party  making 
them.    Shells  v.  West,  17  Cal.  324. 

The  Correction  of  Errors  discovered  in  a  book 
of  accounts,  when  explained  by  the  person 
who  made  the  corrections,  if  made  in  good 
faith,  does  not  cast  any  suspicion  upon  the  ac- 
count, and  the  question  of  good  faith  is  for 
the  jury.    Maverick  v.  Maury,  79  Tex.  435. 

Mutilated  Book.  —  Where  the  entries  in  a 
book  of  accounts  were  made  a  week  or  more 
after  the  transactions,  and  the  book  was  muti- 
lated by  the  bookkeeper  by  cutting  out  the 
leaves  on  which  the  account  was  kept,  the 
book  was  properly  excluded.  Lovelock  v. 
Gregg,  14  Colo.  53. 

A  mutilated  book  is  not  entitled  to  credit. 
Deimel  v.  Brown,  35  111.  App.  303.  See  also 
Cheever  v.  Brown,  30  Ga  904;  Gilchrist  v. 
Brooklyn  Grocer's  Mfg.  Assoc.,  59  N.  Y.  495, 
affir?ning  66  Barb.  (N.  Y.)  390. 

But  where  a  book  of  account  was  objected 
to  because  it  was  of  a  suspicious  cast,  some  of 
the  leaves  having  been  cut  out,  and  the  ac- 
count being  in  ledger  form,  it  was  held  that 
the  book  was  properly  admitted,  the  credit 
being  for  the  jury.  Jones  v.  De  Kay,  3  N.  J. 
L.  511.  See  also  McLellan  v.  Crofton,  6  Me. 
307;  Todd  V.  Terry,  26  Mo.  App.  598. 

2.  Caldwell  -'.  McDermit,  17  Cal.  464. 

3.  Abbreviations.  —  The  fact  that  a  physi- 
cian's charge  in  his  book  contains  well-known 
and  usual  abbreviations  is  not  a  fatal  objec- 
tion. Bay  V.  Cook,  22  N.  J.  L.  343.  See  gen- 
erally the  title  Abbreviations,  vol.  i,  p.  97. 

In  an  action  against  a  bank,  parol  evidence 
is  admissible  to  explain  the  meaning  of  short 
entries  in  the  plaintiff's  bank  book,  these  being 
in  the  nature  of  a  cipher  or  technical  terms. 
Wingate  v.  Mechanics  Bank,  10  Pa.  St.  104. 

4.  Use  of  Arbitrary  Signs.  —  A  party  may  ex- 
plain the  meaning  of  arbitrary  signs  and 
peculiar  forms  of  entry  in  his  books.  Singer 
Mfg.  Co.  V.  Leeds,  48  III.  App.  297. 

The  entries  need  not  be  such  as  to  be  gen- 
erally understood  if  they  are  such  as  are  intel- 
ligible to  persons  in  the  business,  but  in  such 
case  they  should  be  supported  by  evidence  of 
their  meaning  and  character.  lu  re  Fulton, 
178  Pa.  St.  78. 

The  entries  may  be  written  in  cipher,  Mon- 
roe V.  Snow,  131  111.  126;  and  a  key  to  such 
cipher  is  admissible.  Bookout  v.  Shannon,  59 
Miss.  378. 

Marks.  —  A  book  of  accounts  of  an  illiterate 
person  in  which  he  made  the  entries  by  marks. 
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Entries  in  Lead  Pencil.  —  So  also  the  fact  that  the  entries  were  made  with  a 
lead  pencil  does  not  render  them  incompetent.* 

Regularity  a  Question  for  the  Court.  —  When  a  book  of  original  entries  is  offered 
in  evidence,  supported  by  the  oath  of  the  party,  the  court  examines  it  to  see 
if  it  appears  prima  facie  to  be  what  it  purports  to  be.  If  there  are  erasures 
and  interlineations,  and  false  or  impossible  dates,  etc.,  touching  points  that 
are  material,  or  if  for  any  reason  it  clearly  appears  not  to  be  a  legal  book  of 
entries,  the  court  may  reject  it  as  incompetent.  But  if  this  does  not  clearly 
appear,  the  book  may  be  submitted  to  the  consideration  of  the  jury.* 

gg.  Miscellaneous  Requirements  and  Considerations — {ad)  The  Book  Must  Contain 
Charges.  — To  be  admissible  the  book  must  contain  charges  by  one  party  against 
the  other.^ 

Charges  Must  Be  Specific  and  Particular — Effect  of  Custom.  —  The  charges  must 
be  specific  and  particular,*  though  in  this  rcsjsect  some  latitude  is 
allowed,  depending   upon  the  nature  of  the  case*  or  the  usual  custom  of 


when  intelligible  and  honestly  kept,  is  admis- 
sible with  the  party's  oath.  Miller  v.  Shay, 
145  Mass.  162,  I  Am.  St.  Rep.  449. 

In  Manufacturing  Co.  v.  Harding,  3  Pa.  Co. 
Ct.  Rep.  150,  it  was  held  that  a  book  of  entries 
must  be  self-explanatory,  and  an  entry  of 
"  250.00,"  though  in  the  dollars  and  cents 
columns,  but  without  the  dollar  mark,  is  in- 
sufficient, and  cannot  be  explained  by  other 
evidence.  Compare  the  cases  interpreting  in- 
struments for  the  payment  of  money.  See 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  131. 

1.  Entries  in  Pencil.  —  True  v.  Bryant,  32  N. 
H.  241;  Hill  V.  Scott,  12  Pa.  St.  168.  See  also 
Rembert  v.  Brown,  14  Ala.  360. 

Where  the  plaintiffs  put  their  own  books  in 
evidence  they  cannot  object  to  a  pencil  memo- 
randum made  therein  in  relation  to  their  ac- 
count against  the  defendant  by  their  own 
bookkeeper.  Pclzer  v.  Durham,  37  S.  Car. 
354- 

2.  Regularity  a  Question  for  Court.  —  Taylor  v. 
Tucker,  i  Ga.  231;  Bower  v.  Smith,  8  3a.  74; 
Curren  v.  Crawford,  4  S.  &  R.  (Pa.)  3;  Funk 
V.  Ely,  45  Pa.  St.  444.  See  also  Barker  v. 
Haskell,  g  Cush.  (Mass.)  218. 

So  long  as  the  rule  of  law  is  allowed  to  pre- 
vail that  the  account  books  of  a  plaintiff,  veri- 
fied by  his  oath,  may  be  admitted  to  prove 
charges  for  services  done  and  goods  sold,  much 
must  depend  upon  the  appearance  and  charac- 
ter of  the  book  offered  as  evidence  and  the 
view  taken  of  it  by  the  judge  who  tries  the 
cause.  It  is  true  that  the  question  whether  a 
book  is  competent  to  go  to  the  jury  is  a  ques- 
tion of  law;  but  as  the  law  has  prescribed  no 
mode  in  which  a  book  shall  be  kept,  to  make  it 
evidence,  the  question  of  competency  must  be 
delermined  by  the  appearance  and  character  of 
the  book  and  all  the  circumstances  of  the  case, 
indicating  that  it  has  been  kept  honestly  and 
with  reasonable  care  and  accuracy,  or  the  re- 
verse. Prr  Shaw,  C.  J.,  in  Mathes  v.  Robin, 
son,  8  Met.  (Mass.)  269,  41  Am.  Dec.  505. 

3.  Books  Must  Contain  Charges  —  fowa.  — 
Hart  7^.  Livingston,  29  Iowa  217;  Whislcr  v. 
Drake,  35  Iowa  103.  See  also  the  statutes  of 
Iowa. 

Nebraska.  —  Martin  v.  Scott,  T2  Neb.  42; 
Masters  v.  Marsh,  19  Neb.  458;  Van  Every  v. 
Fitzgerald,  21  Neb.  36,  59  Am.  Rep.  835;  Pol- 
lard V.  Turner,  22  Neb.  366;  Gilbert  v.  Mer- 
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riam,  etc.,  Saddlery  Co.,  26  Neb.  194.  See  also 
Campbell  v.  Holland,  22  Neb.  587,  and  see  the 
statutes  of  Nebraska. 

Pennsylvania.  —  Phillips  v.  Tapper,  2  Pa.  St. 
323;  Rogers  v.  Old,  5  S.  &  R.  (Pa.)  404;  Hough 
V.  Doyle,  4  Rawle  (Pa.)  291;  Fairchild  v. 
Dennison,  4  Watts  (Pa.)  258;  Alexander  v. 
Hoffman.  5  W.  &  S.  (Pa.)  382;  Hamill  v.  O'Don- 
nell,  2  Miles  (Pa.)  loi ;  Wall  v.  Dovey,  60  Pa. 
St.  212. 

Cash  books  kept  in  the  ordinary  way  are  ad- 
missible when  properly  proved,  although  the 
entries  are  not  in  terms  charges  against  a  per- 
son named  as  for  money  paid  to  him.  Wool- 
sey      Bohn,  41  Minn.  235. 

Amount  of  Charge.  —  The  Iowa  statute  makes 
nosuchdistinction  as  that  small  sumsofmoney 
may  be  proved  by  a  party's  books  of  account, 
but  that  large  sums  shall  not  be  so  proved. 
Veiths  V.  Hagge,  8  Iowa  163;  Young  v.  Jones, 
8  Iowa  219;  Lyman  v.  Bcchtel,  55  Iowa  437. 

But  in  Maine  a.T\(\  Massachtiselts  cash  charges 
exceeding  forty  shillings  in  amount  cannot  be 
proved  by  books  of  account.  See  supra,  this 
section,  Books  of  Accou>ii  — Of  a  Party — Admis- 
siliility  —  J}u!ipcnd()itlv  of  Statute,  notes. 

4.  Charges  Must  Be  Specific.  —  Grady  v.  Thig- 
pin,  6  Fla.  668;  Cummings  v.  Nichols,  13  N. 
H.  420,  38  Am.  Dec.  501;  Richardson  v. 
Emery,  23  N.  H.  220;  Corr  v.  Sellers,  100  Pa. 
St.  169,  45  Am.  Rep.  370;  Cargill  v.  Atwood, 
18  R.  I.  303;  Lynch  v.  Petrie,  I  Nott  &  M. 
(S.  Car.)  130;  Hughes  v.  Hampton,  3  Brev.  (S. 
Car.)  544;  Lance  v.  M'Kenzie,  2  Bailey  L.  (S. 
Car.)  449;  St.  Philip's  Church  White,  2  Mc- 
Mull.  L.  (S.  Car.)  306.  See  also  Matter  of  Mc- 
CHntock  58  Mich.  152. 

A  copy  of  an  account  filed  with  a  justice  un- 
der the  Neiu  Jersey  statute  must  set  forth  the 
particular  items  of  charge.  Magee  v.  Buck- 
bee,  3  N.  J.  L.  138;  Vankirk  v.  Little,  3  N.  J. 
L.  530;  Sawyer  z'.  Miller,  8  N.  J.  L.  139. 

It  is  held  in  Vermont  that  it  is  no  legal  ob- 
jection to  a  charge  for  services  in  a  book  of 
accounts  that  it  is  made  in  gross,  but  this  is  a 
matter  for  the  consideration  of  the  creditors, 
and  should  induce  a  suitable  degree  of  caution 
in  its  examin.ition  and  allowance.  Newel  -'. 
Keith,  II  Vt.  214. 

6.  Nature  of  Case  to  Be  Considered.  —  Cum- 
mings ''.  Nichols,  13  N.  II.  420,  38  Am.  Dec. 
501;  Richardson  Emery,  23  N.  H.  220. 
See  also  Morris  v.  Briggs,  3  Cush.  (Mass.)  342. 
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making  charges  in  the  particular  business.* 

(hi!)  The  Whole  Book  Mttst  Be  Given  in  Evidence-  —  When  one  party  offers  a  book  of 

accounts  as  evidence  against  the  other  party  he  thereby  makes  it  evidence  for 
his  adversary  in  respect  to  the  same  subject-matter,*  and  in  such  case  the 
whole  book,  so  far  as  it  relates  to  the  matter  in  controversy,  becomes  evi- 
dence, and  the  adverse  party  is  entitled  to  the  benefit  of  any  entries  made 
therein  in  his  favor,^  and  where  the  account  in  question  is  contained  in 
several  books,  all  the  books  must  be  produced.* 

(fc)  Where  Sojne  Entries  Incompetent,  Others  Competettt. — Where  a  book  of  acCOUntS 

is  offered  in  evidence  the  fact  that  some  of  the  entries  therein  are  incompetent 
does  not  affect  the  admissibility  of  the  book  as  to  other  entries  which  are 
unobjectionable.''*    But  where  the  incompetent  entries  are  undistinguishable 


A  charge  mixing  up  several  items  in  the 
same  general  charge  without  giving  any  in- 
formation as  to  the  amount  or  value  of  any  of 
the  items  charged  is  sufficient.  Bay  v.  Cook, 
22  N.  J.  L.  343, 

1.  Custom  as  to  Making  Charges.  —  Thus  a 
charge  in  a  physician's  book  for  "  visits  and 
medicine  "  is  sufficienlly  specific  without  desig- 
nating the  quality  and  quantity  of  the  medi- 
cine, where  this  is  the  usual  mode  adopted  by 
physicians  in  making  charges.  Bassett  v. 
Spofford,  II  N.  H.  167. 

2.  Book  Admissible  Against  Party  Introducing 
It.  —  Pendleton  v.  Weed,  17  N.  Y.  72:  Dewey 
V.  Hotchkiss,  30  N.  Y.  497.  See  also  Bilodeau 
V.  Lemieux,  13  Quebec  L.  Rep.  181. 

After  books  of  account  have  been  introduced 
in  evidence  they  become  the  property  of  both 
parties  as  evidence  in  the  cause,  and  the  party 
producing  them  cannot  withdraw  them  with- 
out the  consent  of  the  adverse  party.  Clinton 
V.  Rowland,  24  Barb.  (N.  Y.)  634. 

3.  Whole  Book  Must  Be  Given  in  Evidence.  — 
Morris  '■.  Hurst,  i  Wash.  (U.  S.)  433;  Bell  v. 
Davidson,  3  Wash.  (U.  S.)  328;  Veiths  v. 
Hagge,  8  Iowa  163;  King  v.  Maddux,  7  Har. 
&  J.  (Md.)  467;  Pilsbury  v.  Fernald,  10  Me. 
168;  Low  V.  Payne,  4  N.  Y.  247;  Winants  z/. 
Sherman,  3  Hill  (N.  Y.)  74;  Dewey  v.  Hotch- 
kiss, 30  N.  Y.  497;  Read  v.  Smith,  i  Hun  (N. 
Y.)  263,  3  Thomp.  &  C.  (N.  Y.)76o;  Harnickell 
V.  Brown,  45  N.  Y.  Super.  Ct.  350;  Waggoner 
V.  Gray,  2  Hen.  &  M.  (Va.)  603;  Palmer  v. 
Gilbert,  6  New  Bruns.  505.  See  also  Smith  v. 
Harrathy,  5  Martin  N.  S.  (La.)  320;  McCaus- 
land  V.  King,  60  Mich.  70;  Todd  v.  Terry, 
26  Mo.  App.  598;  Turner  v.  Child,  i  Dev.  L. 
(12  N.  Car.)  133,  17  Am.  Dec.  555;  Jones  z^. 
Jones,  4  Hen.  &  M.  (Va.)  447. 

Books  of  account,  if  introduced  in  evidence, 
must  come  in  as  evidence  generally,  to  prove 
any  matters  competent  to  be  established 
thereby.   Winants  v.  Sherman,  3  Hill  (N.  Y.)  74. 

The  party  offering  the  books  must  take  the 
whole  or  none,  and  having  elected  to  put  the 
books  in  evidence  for  his  benefit,  he  cannot 
afterwards  be  permitted  to  deny  the  other 
party  the  benefit  of  any  charges  therein  in  his 
favor.    Dewey  v.  Hotchkiss,  30  N.  Y.  497. 

When  the  defendant  offers  in  evidence  the 
credit  side  of  an  account  copied  from  a  mer- 
chant's books,  the  whole  account  must  be 
taken  together;  but  the  defendant  is  not  ex- 
cluded from  showing  the  incorrectness  of  par- 
ticular items  of  debit.  White  v.  Jones,  14  La. 
Ann.  692. 


Where  the  Controversy  Relates  to  a  Single  Item 

in  a  book  of  accounts  respecting  a  claim  made 
by  the  plaintiff  and  denied  by  the  defendant, 
the  plaintiff  may  introduce  the  single  entry 
without  being  compelled  to  introduce  the  whole 
book  in  evidence.  Van  Bokkelein  v.  Berdell, 
(Supreme  Ct.)  3  N.  Y.  Supp.  333. 

4.  Account  in  Several  Books  —  All  Must  Be  Pro- 
duced.—  All  the  books  containing  entries 
relating  to  an  account,  when  relied  upon  as 
evidence  to  sustain  such  account,  should  be 
produced,  in  order  that  the  other  party  may 
have  the  benefit  of  all  the  entries  made 
therein.  Larue  v.  Rowland,  7  Barb.  (N.  Y.) 
107;  Pendleton  v.  Weed,  17  N.  Y.  72.  See  also 
Train  Brown,  21  How.  Pr.  (N.  Y.  Supreme 
Ct.)  93,  12  Abb.  Pr.  (N.  Y.)  217. 

Where  an  account  has  been  transferred  into 
a  ledger,  the  ledger  as  well  as  the  book  of 
original  entries  must  be  produced.  See  supra, 
this  title,  Requisites  to  Admission ;  The  Books 
Must  Be  Books  of  Original  Entry — Copies  — 
Ledger. 

The  rule  stated  in  the  text  is  not  violated  by 
the  exclusion  of  a  cash  book  kept  by  the  de- 
fendant's decedent  with  the  plaintiff,  not  kept 
in  the  same  book  as  the  one  given  in  evidence 
by  the  plaintiff  against  the  defendant,  nor 
during  the  same  time,  nor  in  any  way  related 
or  referring  to  such  account.  Doolittle  v. 
Stone,  (Supreme  Ct.)  8  N.  Y.  Supp.  605, 
affirmed  136  N.  Y.  613. 

And  where  the  account  offered  in  evidence 
is  not  a  complete  statement  of  the  account  be- 
tween the  parties,  but  the  adverse  party  has 
never  objected  thereto,  although  it  has  been 
submitted  to  him,  such  account  is  admissible. 
Rockwell  V.  Merwin,  I  Sweeny  (N.  Y.)  484,  45 
N.  Y.  166. 

5.  Admissibility  of  Book  Not  Affected  by  Incom- 
petent Entries  Therein.  —  Continental  Ins.  Co. 
V.  Pennsylvania  Ins.  Co.,  51  Fed.  Rep.  884; 
Chisholm  v.  Beaman  Mach.  Co.,  160  111.  loi, 
affirming  57  111.  App.  344;  Anderson  v.  Ames, 
6  Iowa  486;  Levine  v.  Lancashire  Ins.  Co.,  66 
Minn.  138;  Rodenbough  v.  Rosebury,  24  N.  J. 
L.  491;  Ives  V.  Niles,  5  Watts  (Pa.)  323;  Wol- 
lenweber  v.  Ketterlinus,  17  Pa.  St.  3S9.  See 
also  The  Sylvan  Stream,  35  Fed.  Rep.  314; 
Green  v.  Disbrow,  7  Lans.  (N.  Y.)  381;  Nelson 
V.  New  York,  (Supreme  Ct.)  5  N.  Y.  Supp.  688; 
North  America  Bldg.  Assoc.  v.  Sutton,  35  Pa. 
St.  463,  78  Am.  Dec.  349. 

In  Georgia,  in  which  state  a  party's  books 
are  inadmissible  when  he  kept  a  clerk,  it  was 
held  that  entries  made  by  a  merchant  in  his 
Volume  IX. 


Private  Socuments. 


DOC  UMEN  TARY  E  VIDENCE.     Entries  and  Memoranda. 


from  the  others  the  book  is  inadmissible.*  So  also  it  has  been  held  that  where 
a  book  contains  entries  some  of  which  are  competent,  but  the  majority  incom- 
petent, the  whole  book  is  inadmissible.'^ 

fc)  What  May  Be  Proved  by  Books  of  Account  —  aa.  Gener.'VLLy  —  Items  Must  Be  Insuscept- 
ible of  Proof  by  Other  Evidence.  —  As  has  already  been  stated,  the  principal  ground 
upon  which  books  of  account  are  admitted  in  evidence  is  the  necessity  of  the 
case,  inasmuch  as  such  books  are  frequently  the  only  obtainable  evidence  of 
the  subject-matter  in  controversy.*  But  when  better  evidence  can  be  furnished 
this  necessity  does  not  exist,  and  hence  a  book  of  accounts  is  not  admissible 
as  evidence  of  items  entered  therein  when  it  appears  from  the  testimony  of  the 
parties  or  the  nature  of  the  transaction  that  more  satisfactory  evidence  exists.* 


book  may  be  proved  by  the  book,  notwith- 
standing he  kept  a  clerk  who  charged  some  of 
the  items  in  the  account.  McDaniel  v.  Tru- 
luck,  27  Ga.  366. 

Where  relevant  and  irrelevant  entries  are 
commingled  in  a  book  of  accounts,  ihe  entire 
book  should  not  generally  be  submitted  to  the 
jury  without  instructions  from  the  court. 
Rembert  v.  Brown,  14  Ala.  360. 

Where  counsel  for  the  adverse  party  objected 
to  the  admission  of  a  book  of  accounts  offered 
in  evidence,  but  made  no  objection  to  any 
particular  entry,  nor  moved  to  strike  out  any 
portion  of  the  book  when  admitted,  it  was  held 
that  the  book  was  admissible  upon  proper  pre- 
liminary proof,  although  one  of  the  entries  was 
in  fact  incompetent.  Buckley  v.  Buckley,  12 
Nev.  423.  But  a  book  of  accounts  may  be  im- 
peached by  showing  particular  instances  of 
irregularity  and  false  charges.  White's  Estate, 
ir  Phila.  (Pa.)  100,  32  Leg.  Int.  (Pa.)  430. 

1.  Venning  v.  Hacker,  2  Hill  L.  (S.  Car.) 
584. 

2.  Davis  7'.  Sanford,  g  Allen  (Mass.)  216. 
Book  Containing  Single  Original  Entry.  —  The 

fact  that  a  ledger  into  which  accounts  are 
transferred  from  other  books  contains  a  single 
original  entry  does  not  render  it  a  book  of 
original  entry,  and  it  is  inadmissible  even  to 
prove  the  fact  shown  by  such  entry.  Fitz- 
gerald V.  McCarty,  55  Iowa  702. 

3.  See  supra,  this  title.  Books  of  Account  — 
Admissihilitv —  ItHlfperulintly  of  Statute-. 

4.  Books  of  Account  Inadmissible  to  Prove  Items 
Admitting  of  Other  Proof.  —  See  supra,  this  title. 
Books  of  Account  — Admissibility  — Independently 
of  Statute. 

The  principle  upon  which  evidence  of  this 
description  is  rendered  admissible  is  limited  in 
its  operation  to  that  character  of  dealing  to 
which  the  law  has  prima  facie  nscribcA  a  desti- 
tution of  the  ordinary  means  of  proof,  viz., 
the  daily  sale  and  barter  of  merchandise  and 
other  commodities,  the  performance  of  services 
and  letting  of  articles  to  hire,  and  probably  the 
payment  from  lime  to  time  of  money  placed 
on  deposit  —  circumstances  so  frequent  in 
succession,  and  generally  so  trivial  in  their 
individual  amount,  that  the  procurement  of 
formal  proofs  cannot  be  expected,  and  would 
not  compensate  for  the  time  necessary  for  the 
purpose.  I'er  Simpson,  C.  J.,  in  Brannin  v. 
Force,  12  B.  Mon.  (Ky.)  506. 

Illustrations,  —  Thus,  a  shipbroker's  book  is 
inadmissible  to  support  a  charge  for  a  com- 
mission on  the  sale  of  a  vessel.  Winsor  v. 
Dillaway,  4  Met.  (Mass.)  221. 

So  also  a  mechanic's  books  are  not  admissi- 
9  C.  of  L. — 59  9; 


ble  to  prove  work  done  outside  his  shop,  as 
building  or  repairing  a  house  or  other  fixture. 
St.  Philip's  Church  v.  White,  2  McMull.  L.  (S. 
Car.  I  306;  Lynch  v.  Cronan,  6  Gray  (Mass.)  531. 

Nor  a  schoolmaster's  book  to  prove  his  ac- 
count. Pelzer  v.  Cranston,  2  McCord  L.  (S. 
Car.)  32S. 

An  entry  in  a  book  of  accounts  is  not  admis- 
sible to  prove  a  gross  charge  for  erecting  a 
stairs,  some  of  the  work  having  been  done  a 
year  before,  though  not  finished  till  just  before 
the  charges.  Earle  v.  Sawyer,  6  Cush.  (Mass.) 
142. 

In  Towle  v.  Blake,  38  Me.  95,  the  plaintiff's 
book  charge  was  held  incompetent  to  prove  the 
price  of  his  services  in  building  a  fence. 

Goods  Delivered  to  Third  Person.  —  If  it  appear 
by  the  party's  book  or  by  his  examination  that 
the  goods  were  delivered  to  a  third  person  who 
might  be  produced  as  a  witness,  the  book  is 
not  competent  evidence.  Eastman  v.  Moul- 
ton,  3  N.  H.  156.  See  also  Thomson  -■.  Por- 
ter, 4  Strobh.  Eq.  (S.  Car.)  58,  53  Am.  Dec.  653. 

But  the  rule  that  where  there  is  a  delivery 
of  goods  to  third  persons,  the  book  cannot  be 
admitted,  is  not  without  exceptions.  In  cases 
of  small  articles  procured  by  the  members  of  a 
family,  and  delivered  to  children  or  servants 
from  time  to  lime,  it  would  be  impossible  that 
such  delivery  could  generally  be  proved.  To 
enforce  this  rule  as  inflexible  would  therefore 
produce  much  more  serious  injury  than  the 
relaxation  of  it,  under  circumstances  where 
the  book  itself  contains  the  articles  as  delivered, 
and  vvhich  is  subject  to  the  examination  of 
the  debtor.  Per  Hubbard,  J.,  in  Ball  v.  Gales, 
12  Met.  (Mass.)  491 . 

Work  Done  for  Third  Person  Who  Has  Forgotten 
the  Facts.  —  Where  A  directed  H  10  get  C  lo  do 
work  for  B  on  A's  account,  and  agreed  to  pay 
C  therefor,  and  B  had  the  work  done  from 
time  to  time,  informing  C  of  A's  direction,  and 
C  charged  the  work  lo  A,  and  afterwards 
sued  him  therefor,  and  called  B  to  prove  the 
charges,  but  B  could  not  recollect  ihe  dales 
nor  the  particular  items,  it  was  held  that  C's 
book  with  his  suppletory  oath  was  admissible 
to  prove  his  charges  against  A.  Ball  t.  Gates, 
12  Mel.  (Mass.)  491. 

Quantity  of  Articles  Delivered  Determining  Ad- 
missibility of  Books  —  Maine.  —  The  object  to 
be  attained  by  the  admission  of  a  party's  books 
is  to  prove  the  service  performed,  or  the 
articles  delivered;  the  parly  must  be  able  to 
state  that  he  actually  delivered  the  articles, 
and  hence  the  necessity  for  his  oaih  in  aid  of 
his  oooks  exists  only  where  he  made  ihe  de- 
livery himself.  If  the  articles  are  of  such  bulk 
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Items  Must  Be  Subjects  of  Book  Account.  —  Again,  a  book  of  accounts  is  admissible 
to  pro\  c  only  sucii  items  as  arc  properly  the  subject  of  a  book  account.* 

hh.  Goons  Sold  —  Work  Done — Materials  Furnished. —  Books  of  account  are 
universal!}'  received  as  evidence  of  goods  sold  and  delivered,  work  done  or  ser- 
vices rendered,  and  materials  furnished.* 


or  weight  that  the  party  making  the  entries 
could  not  reasonably  be  supposed  to  have  de- 
livered them  without  assistance,  the  presump- 
tion arises  that  better  evidence  of  their 
delivery  might  be  produced.  The  best  general 
rule  seems  to  be  for  the  judge  to  decide  upon 
inspection  of  the  items  of  the  account,  whether 
the  articles  charged  could  or  could  not 
ordinarily  have  been  delivered  without  the 
assistance  of  other  persons,  and  to  admit  or 
reject  the  testimony  accordingly.  Leighton  v. 
Manson,  14  Me.  20S. 

Under  this  rule  book  entries  of  the  sale  of 
three  hundred  and  fifty-five  and  three  hundred 
and  sixty  pounds  of  beef  have  been  held  in- 
competent to  prove  the  delivery  of  the  beef. 
Leighton  v.  Manson,  14  Me.  208. 

But  the  delivery  by  two  men  doing  business 
together,  of  a  cask  of  spirits  containing  forty- 
five  gallons,  may  be  so  proved.  Mitchell  v. 
Belknapp,  23  Me.  482.  So  also  the  delivery  of 
sixty  lime  casks  where  it  could  have  been  ac- 
complished by  one  person  may  be  proved  by 
the  plaintif?'s  book.  Clark  v.  Perry,  17  Me. 
175.  See  also  Shillaber  v.  Bingham,  3  Dane's 
Abr.  (Mass.)  321. 

It  is  not  an  insuperable  objection  to  the  ad- 
mission of  a  book  of  account,  that  the  quantity 
and  weight  of  the  articles  charged  therein  are 
not  stated.  Hooper  v.  Taylor,  39  Me.  224; 
Pratt  V.  White,  132  Mass.  478. 

1.  Items  Must  Be  Subjects  of  Book  Account. — 
Veiths  V.  Hagge,  8  Iowa  163;  Young  v.  Jones, 
8  Iowa  219;  Sloan  v.  Ault,  8  Iowa  229;  Shaffer 
V.  McCrackin,  90  Iowa  578;  Greall  v.  Noll,  i 
W.  N.  C.  (Pa.)  26;  McStay  v.  Dugan,  2  W.  N. 
C.  (Pa.)  226;  Hirst  v.  Clarke,  3  Pa.  L.  J.  32; 
Deas  -J.  Darby,  i  Nott  &  M.  (S.  Car.)  436; 
Walker  v.  M'Mahan,  3  Brev.  (S.  Car.)  251. 

Illustrations.  —  Thus  a  book  account  is  not 
evidence  of  unliquidated  damages.  Swing  v. 
Sparks,  7  N.  J.  L.  59.  Nor  of  a  settlement  or 
balance  due  on  a  settlement.  Prest  v. 
Mercereau,  9  N.  J.  L.  269;  Townsend  v.  Town- 
send,  5  Harr.  (Del.)  125. 

Nor  of  a  sum  due  on  a  contract.  Danser  v. 
Boyle,  16  N.  J.  L.  395. 

Charges  for  making  plans  for  the  erection  of 
a  building  are  not  proper  charges  on  book  ac- 
count, and  cannot  be  proved  by  a  copy  of  the 
account  appended  to  an  affidavit  of  a  cause  of 
action.  Sloan  v.  Grimshaw,  4  Houst.  (Del.) 
326. 

An  item  of  charge  for"  four  months'  work  " 
between  certain  dates  cannot  be  proved  by  an 
entry  in  the  party's  book.  Karr  v.  Stivers,  34 
Iowa  123;  Henshaw  v.  Davis,  5  Cush.  (Mass.) 
146. 

A  plaintiff's  books  of  account  and  suppletory 
oath  are  not  competent  evidence  of  the  con- 
sideration of  a  promissory  note.  Rindge  v. 
Breck,  10  Cush.  (Mass.)  43,  distiii^iiishiiig 
Earle  v.  Reed,  10  Met.  (Mass.)  3B7;  Davis  v. 
Tarver,  65  Ala.  98. 

Nor  to  show  that  goods  sold  were  necessaries 


suitable  to  the  purchaser's  degree  and  con- 
dition.   Davis  V.  Tarver,  65  Ala.  98. 

Charges  for  work  done  by  plaintiff's  servant 
cannot  be  proved  by  a  book  of  accounts. 
Wright  V.  Sharp,  i  Browne  (Pa.)  344.  But  see 
Mathes  v.  Robinson,  8  Met.  (Mass.)  269,  41 
Am.  Dec.  505. 

Wharfage  is  not  a  proper  subject  of  book  ac- 
count. Lennig  v.  Quaker  City  Steamboat  Co., 
3  W.  N.  C.  (Pa.)  434;  Wilmer  v.  Israel,  I 
Browne  (Pa.)  257. 

A  Subscription  to  a  Newspaper  cannot  be 
proved  by  a  book  of  accounts,  but  upon  proof 
of  the  subscription  the  price  may  become  a 
proper  subject  of  book  charge.  Ward  v.  Pow- 
ell, 3  Harr.  (Del.)  379. 

Meals  furnished  from  day  to  day  to  one  and 
his  servants  are  a  proper  subject  of  book 
charge.  Tremain  v.  Edwards,  7  Cush.  (Mass.) 
414.  But  see  Gibbons's  Estate,  i  Leg.  Gaz. 
Rep.  fPa.)  10. 

State  of  Bank  Account.  —  Entries  in  the  books 
of  a  bank  are  admissible  in  a  proper  case  to 
show  the  state  of  a  person's  bank  account. 
Lowenthal  v.  McCormick,  loi  111.  143;  Leh- 
mann  v.  Rothbarth,  iii  111.  185.  See  also  Fur- 
ness  V.  Cope,  5  Bing.  114,  15  E.  C.  L.  387. 

Financial  Condition.  —  In  an  action  brought 
by  assignees  in  insolvency  to  recover  the 
value  of  their  insolvent's  stock  in  trade  from 
the  holder  of  a  mortgage  upon  it  alleged  to 
have  been  made  in  fraud  of  the  insolvent  laws, 
the  insolvent's  books  of  account,  in  his  own 
handwriting,  were  held  admissible  as  tending 
to  show  what  he  thought  his  condition  was  at 
the  time  of  making  the  mortgage.  Bicknell  v. 
Mellett,  160  Mass.  328. 

Money  Received.  —  The  books  of  the  treasurer 
of  a  school  board  are  admissible  to  show  the 
amount  of  money  received  by  him  in  an  action 
on  his  bond  for  money  received  and  not  ac- 
counted for.  Bartlett  v.  Board  of  Education, 
59  111.  364.  So  also  of  a  county  treasurer's 
book.    State  v.  Teague,  g  S.  Car.  149. 

A  county  treasurer's  books  are  admissible  in 
evidence  in  an  action  involving  the  amount 
turned  over  to  his  successor.    Van  Ness 
Hadsell,  54  Mich.  560. 

The  books  of  a  deceased  trustee  are  compe- 
tent evidence  of  the  condition  of  the  trust 
fund.    Chipman  v.  Kellogg,  60  Mich.  438. 

Advancements. —  Entries  in  the  books  of  a 
testator  are  not  per  se  evidence  of  advance- 
ments to  his  children,  but  they  may  be  used 
with  other  evidence  to  establish  such  advance- 
ments. Lawrence  v.  Lindsay,  68  N.  Y.  108; 
Marsh  v.  Brown,  18  Hun  (N.  Y.)  319;  Benja- 
min V.  Dimmick,  4  Redf.  (N.  Y.)  7;  Lawrence 
V.  Lawrence,  4  Redf.  (N.  Y.)  278. 

2.  See  supra,  this  section.  Books  of  Account  — 
Of  a  Party — Admissibility,  cases  cited  gen- 
erally throughout  the  notes. 

Charges  for  sawing  lumber  are  proper  book 
charges.  Conoway  v.  Spicer,  5  Harr.  (Del.) 
425-  " 
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cc.  Money  Loaned  and  Expended.  —  Books  of  account  are  not  usually  evidence 
of  money  loaned  or  expended,  for  in  such  cases  the  party  has  it  in  his  power 
to  take  notes  or  receipts,  and  hence  the  necessity  for  admitting  his  books  as 
evidence  of  such  transactions  does  not  exist.*  In  several  states,  however,  the 
contrary  rule  obtains,*  and  in  others  it  is  so  declared  by  statute. 

And  if  the  Payment  or  Loaning  of  Money  Is  Within  the  Ordinary  Business  of  the  Party  who 
offers  his  books  of  account,  as  in  the  case  of  bankers  and  others  in  like  busi- 
ness, the  books  may  be  received  as  evidence  of  such  items.'* 


1.  Books  of  Account  Not  Evidence  of  Money 
Loaned  or  Expended  —  California.  —  Collin  v. 
Card.  2  Cal.  421. 

Delaware.  —  Townsend  v.  Tovnsend,  5  Harr. 
(Del.)  125. 

Georgia.  —  Petit  z;.  Teal,  57  Ga.  145;  Bracken 
V.  Dillon,  64  Ga.  243,  37  Am.  Rep.  70. 

Iowa.  —  Veiths  v.  Hagge,  8  Iowa  163;  Young 
V.  Jones,  8  Iowa  219;  Sloan  v.  Auli,  8  Iowa 
229;  Snell  V.  Eckerson,  8  Iowa  284;  Cummins 
V.  Hull,  35  Iowa  253. 

Massachusetts.  —  Maine  v.  Harper,  4  Allen 
(Mass.)  115. 

New  York.  —  Case  v.  Potter,  8  Johns.  (N. 
Y.)  211;  Low  V.  Payne,  4  N.  Y.  247;  Smith  v. 
Rentz,  131  N.  Y.  169,  reversing  bo  Hun  (N.  Y.) 
85;  Dusenbury  z/.  Hoadley,  (Supreme  Ct.)  20 
N.  Y.  Supp.  911. 

Ohio.  —  Cram  v.  Spear,  8  Ohio  494 ;  Page  v. 
Zehring,  6  Cine.  L.  Bui.  (Ohio)  299;  Hough  v. 
Henk,  8  Ohio  Cir.  Ct.  Rep.  354. 

Pennsylvania.  —  Ducoign  v.  Schreppel,  i 
Yeates  (Pa.)  347;  Matter  of  Linn,  2  Pearson 
(Pa.;  487;  Saam  7/.  Saam,  4  Watts  (Pa.)  432; 
Hoe  V.  Seitz,  i  W.  M.  C.  (Pa.)  429;  Fisher  v. 
Binswanger,  2  W.  N.  C.  (Pa.)  97,  3  W.  N.  C. 
(Pa.)  340;  Gibbons's  Estate,  i  Leg.  Gaz.  Rep. 
(Pa.)  10;  Mertz's  Appeal,  (Pa.  1886)  7  Atl.  Rep. 
187;  .K'hXv.  Ahl,  176  Pa.  St.  466.  See  Rodman 
V.  Hoops,  I  Dall.  (Pa.)  85. 

Texas.  —  Cole  v.  Dial,  8  Tex.  347. 

Vermont.  —  Lapham  v.  Kelly,  35  Vt.  195; 
Jewett  V.  VVinship,  42  Vt.  204;  Purris  v.  Bel- 
lows, 52  Vt.  351. 

The  necessity  upon  which  books  of  account 
are  admitted  in  evidence  does  not  exist  in  re- 
spect to  cash  transactions.  These  are  usually 
evidenced  by  notes,  or  writing,  or  vouchers  in 
the  hands  of  the  party  payine;  or  advancing 
the  money.    Smith  v.  Rentz,  131  N.  Y.  169. 

Moreover,  entries  of  cash  transactions  may 
be  fabricated  with  greater  safety  and  with  less 
chance  of  discovery  than  entries  of  goods  sold 
or  delivered,  or  services  rendered,  and  should 
be  excluded  on  that  account.  Smith  v.  Rentz, 
131  N.  Y.  i6g. 

An  entry  in  the  account  books  of  a  firm, 
made  by  one  partner,  of  the  giving  of  a  note 
and  the  payment  of  the  same,  is  incompetent 
evidence  after  his  death,  in  favor  of  his  part- 
ner in  a  suit  upon  the  note,  to  show  payment. 
Brannin  v.  Force,  12  B.  Mon.  (Ky.)  506. 

A  tradesman's  account  book  is  not  generally 
admissible  to  establish  a  charge  for  money 
loaned,  but  where  it  is  shown  that  the  money 
charged  by  the  plaintiff  as  money  loaned  v/as 
in  fact  paid  by  him  for  articles  procured  .nnd 
paid  for  by  him  for  the  defendant,  the  book  is 
admissible.    Lc  Franc  v.  Hewitt,  7  Cal.  1S6. 

Cash  Paid  to  Third  Person.  —  .\  mere  entry  in 
a  book  f)f  accounts,  unexplained  and  unsup- 
ported by  any  other  evidence,  is  not  sufhcient 
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to  sustain  a  charge  for  cash  paid  to  a  third 
person  not  one  of  the  parties  in  the  suit,  nor 
shown  to  be  in  any  wise  connected  with  them. 
Jones  V.  Brick,  8  N.  J.  L.  269.  See  also  Lyman 
V.  Bechtel,  55  Iowa  437. 

Books  of  account  are  not  evidence  of  the 
payment  of  money  to  third  persons  by  the  de- 
fendant's order,  nor  of  such  demands  as  in 
their  nature  afford  a  presumption  of  the  exist- 
ence of  better  evidence.  Prince  v.  Smith,  4 
Mass.  455.  See  also  Faunce  v.  Gray,  21  Pick. 
(Mass.)  243. 

Books  of  account  are  admissible  along  with 
other  evidence  to  prove  a  charge  for  money 
paid  to  a  third  person,  where  all  the  parties  are 
dead  and  it  appears  from  the  circumstances  of 
the  case  that  the  charge  was  correct.  McLel- 
lan  7'.  Crofton,  6  Me.  307. 

Where  the  Books  Are  Open  to  the  Inspection  of 
the  Adverse  Party  c-nlries  of  payments  made 
may  be  received.  Himes  -■.  Barnitz,  8  Watts 
(Pa.)  39.  See  also  Ege's  Appeal,  2  Walts  (Pa.) 
2S3. 

2.  Books  Admissible  to  Prove  Money  Loaned  or 
Expended  —  Connectieitt.  —  A  charge  for  money 
loaned  may  properly  be  made  on  book.  Clark 
V.  Savage,  20  Conn.  258. 

New  Hampshire.  —  Bassett  v.  Spofford,  ir 
N.  H.  167. 

A^e7u  Jersey.  —  Books  of  account  regularly 
kept  are  competent  evidence  to  prove  the  pay- 
ment of  money  where  there  have  been  mutual 
dealings  between  the  parties,  and  the  money 
has  been  paid  on  account  of  claims  that  might 
be  proved  by  books  of  account;  but  they  are 
not  competent  evidence  to  prove  money  paid 
on  a  note  or  bond,  or  money  lent.  Inslee  v. 
Prall,  25  N.  J.  L.  affirming  23  N.  J.  L.  457. 
See  also  Craven  v.  Shaird,  7  N.  J.  L.  345. 

A  book  exhibiting  no  mutual  dealings  be- 
tween the  parties,  and  containing  a  single 
charge  of  cash  lent,  is  inadmissible  to  sustain 
a  demand  for  money  lent.  Carman  v.  Dun- 
ham, II  N.  J.  L.  189.  See  also  Wilson  v.  Wil- 
son, 6  N.  J.  L.  95. 

It  seems  that  when  a  book  contains  various 
charges,  though  some  of  the  items  are  for 
money  lent,  it  is  proper  to  submit  it  to  the 
jury.    Craven  v.  Sjiaird,  7  N.  J.  L.  345. 

3.  Statutes.  —  See . 

A/ichii^an. — 3  How.  Annol.  Stat.  (1882), 
§  7526.  ' 

Minnesota.  —  Stat.  1891,  §  5II2;  Woolsey 
Bohn,  41  Minn.  235. 

4.  Account  Books  Admissible  to  Prove  Cash  Pay- 
ments in  Ordinary  Course  of  Business.  —  Orcutt  v. 
Hanson,  7()Iow;i6o4. 

This  rule  is  recognized  in  Veiths  -'.  Hagge, 
8  Iowa  163;  Young  t.  Jones,  8  Iowa  219;  Sloar 
7'.  Ault,  8  Iowa  229;  Cummins  t.  Hull,  3;; 
Iowa  253. 

When,  in  the  ordinary  course  of  business, 
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</</.  Delivery  to  Third  Person.  —  It  is  generally  held  that  a  book  of  accounts 
is  not  admissible  to  prove  the  delivery  of  goods  to  a  third  person  on  account 
of  the  party  sought  to  be  charged  unless  an  authority  to  deliver  them  to  such 
third  person  be  first  shown  by  other  evidence,*  but  the  book  is  admissible 
upon  proof  of  such  authority.* 

Goods  Furnished  to  Third  Person  —  Showing  to  Whom  Credit  Given.  —  And  in  an  action  • 
to  recover  for  goods  furnished  to  a  third  person  by  the  defendant's  direction  the 
plaintiff's  books  are  admissible  to  show  to  whom  credit  was  given.*    But  the 
evidence  in  such  case  is  not  conclusive.* 


advances  and  payments  of  cash  are  made  mat- 
ters of  book  account,  they  may  be  proved  by 
the  books  like  other  account  items.  Cargill  v. 
Atwood,  i8  R.  I.  303. 

Where  cash  entries  of  debit  and  credit  in  a 
book  of  accounts  are  made  in  the  usual  course 
of  business  between  the  parties,  and  extend 
over  a  long  period  of  time,  and  the  debit 
entries  do  not  represent  loans,  but  payments 
on  account,  the  entries  are  admissible  as  con- 
stituting parts  of  a  chain  or  combination  of 
transactions  between  the  parties.  Burke  v. 
Wolfe,  38  N.  Y.  Super.  Ct.  263,  distinguishing 
Case  V.  Potter,  8  Johns.  (N.  Y.)  211. 

1.  Account  Books  Generally  Inadmissible  to 
Prove  Delivery  to  Third  Person.  —  Webster  v. 
Clark,  30  N.  H.  245;  Tenbroke  v.  Johnson,  i 
N.  J.  L.  334;  Townley  v.  Wooly,  I  N.  J.  L. 
431;  Wheeler's  Estate,  8  W.  N.  C.  (Pa.)  534; 
Hurtz  V.  Neufville,  2  McMuU.  L.  (S.  Car.)  138; 
Kerr  v.  Love,  i  Wash.  (Va.)  172. 

If  the  plaintiff's  testimony  shows  that  the 
article  was  delivered,  not  to  the  defendant,  but 
to  a  third  person,  for  the  defendant's  use,  the 
book  is  inadmissible  without  proof  that  such 
person  was  the  defendant's  agent.  Soper  v. 
Veazie,  32  Me.  122. 

2.  Where  Authority  to  Deliver  to  Third  Person 
Is  Shown. —  Soper  v.  Veazie,  32  Me.  122.  See 
also  Linn  v.  Naglee,  4  Whart.  (Pa.)  92;  Taylor 
V.  Dickey,  2  Brev.  (S.  Car.)  131. 

So  also  in  the  case  of  work  done  for  a  third 
person  upon  the  defendant's  direction.  Ball 
V.  Gates,  12  Met.  (Mass.)  491. 

Where  the  order  from  the  defendant  to 
deliver  goods  to  a  third  person  is  proved  by  evi- 
dence to  which  there  is  no  objection,  the  deliv- 
ery thereof  may  be  proved  by  the  books  and 
suppletory  oath  of  the  plaintiff,  whenever  de- 
livery to  the  defendant  himself  could  be  so 
proved.    Mitchell  v.  Belknap,  23  Me.  475. 

Where  Defendant  Has  Settled  with  Third  Person 
by  Plaintiff's  Account.  —  Where  the  defendant 
has  settled  with  third  parties  by  accounts  kept 
by  the  plaintiff  under  a  contract  between  the 
parties,  this  operates  as  an  admission  by  the 
defendant  of  the  correctness  of  the  accounts, 
and  the  plaintiff,  in  an  action  foi*  a  balance  due 
him  under  the  contract,  may  introduce  such 
accounts  as  evidence  of  the  delivery  of  sup- 
plies by  him  to  third  persons  in  accordance 
with  the  terms  of  the  agreement  between  the 
parties.  Pheeny  v.  Aiken,  22  New  Bruns. 
635- 

3.  Account  Books  Admissible  to  Show  Person 
Credited.  —  Leisman  v.  Otto,  I  Bush  (Ky.)  22S; 
Montague  v.  Dougan,  68  Mich.  98;  Winslow 
V.  Dakota  Lumber  Co.,  32  Minn.  237;  Cham- 
pion V.  Doty,  31  Wis.  igo. 

In  an  action  on  an  account  the  plaintiff's 
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books  showing  that  he  charged  the  debt  to  a 
third  person  and  not  to  the  defendant  are  ad- 
missible. Loomis  V.  Stuart,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  1078. 

Entries  in  the  day  book  of  an  agent  who 
contracted  in  his  own  name  are  admissible  to 
prove  that  the  contract  was  made  on  behalf  of 
the  plaintiff.    Oelrichs  v.  Ford,  21  Md.  489. 

It  is  held  in  Massachusetts  that  in  an  action 
to  recover  for  goods  sold  and  delivered  where 
the  only  question  is  whether  the  goods,  which 
were  delivered  to  a  third  person,  were  sold 
upon  the  credit  of  the  defendant  or  not,  the 
plaintiff's  books  are  not  admissible  to  show 
to  whom  credit  was  given.  Keith  v.  Kibbe, 
10  Cush.  (Mass.)  35  [distingtdshing  Dexter  v. 
Booth,  2  Allen  (Mass.)  559]';  Ball  Gates,  12 
Met.  (Mass.)  491;  Field  v.  Thompson,  119 
Mass.  151;  Kaiser  v.  Alexander,  144  Mass.  71. 
See  also  Somers  v.  Wright,  114  Mass.  171. 

So  also  in  an  action  for  work  done  the  plain- 
tiff's books  are  inadmissible  to  prove  that  ex- 
clusive credit  was  given  to  the  defendant  and 
not  to  a  third  person.  Gorman  v.  Montgom- 
ery, I  Allen  (Mass.)  416. 

The  plaintiff  may  prove  by  his  book  and  oath 
that  medicine  and  medical  attendance  were 
furnished  to  a  third  person,  but  not  that  the 
defendant  was   to   pay  therefor.  Coffin 
Cross,  3  Dane's  Abr.  (Mass.)  322. 

Where  in  an  action  to  recover  money  loaned 
the  fact  in  issue  vvas  whether  the  loan  was 
made  to  the  defendant  or  to  third  persons 
through  the  defendant  as  their  agent,  it  was 
held  in  A'c^o  York  that  entries  made  in  the 
plaintiff's  books  to  the  effect  that  the  loan  was 
made  to  the  defendant  and  on  his  account 
were  not  competent  evidence  of  the  fact,  as  they 
were  not  made  with  the  defendant's  consent  or 
knowledge,  and  were  not  a  part  of  the  transac- 
tion between  the  parties,  the  }-es  gcsta.  Peck 
r'.  Von  Keller,  76  N.  Y.  604.  See  also  Brickley 
Walker,  68  Wis.  563. 

4.  Book  Charges  Not  Conclusive  upon  the  Ques- 
tion to  Whom  Credit  Is  Given.  —  See  inf?-a,  this 

section,  Jl'rig/it  as  Ei-idc-uct-. 

A  charge  of  goods  upon  the  plaintiff's  books 
to  the  third  person  may  not  be  conclusive  that 
the  goods  were  sold  on  his  credit;  but  it  may 
be  shown  that  they  were  so  charged  for  the 
convenience  and  at  the  request  of  the  defendant. 
Walker  i-.  Richards,  41  N.  H.  388. 

If  a  merchant's  book  of  original  entries 
shows  that  the  goods  charged  to  the  defendant 
were  delivered  to  a  third  person,  the  entries, 
supported  by  the  plaintiff's  oath,  are  not  of 
themselves  enough  to  charge  the  defendant. 
The  order,  direction,  or  request  of  the  defend- 
ant must  be  proved  by  other  evidence.  Kin- 
loch  Brown,  I  Rich.  L.  (S.  Car.)  223. 
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ee.  Collateral  Facts.  —  Books  of  account  are  admissible  only  to  prove  the 
account  sued  on,  and  not  as  evidence  of  collateral  facts.* 

ff.  Special  Contract  —  Performance.  —  A  book  of  accounts  is  not  admissible  to 
prove,  contradict,  or  modify  a  special  contract,-  nor  can  it  ordinarily  be 
received  as  evidence  of  the  performance  of  a  special  contract,  since  this  can 
generally  be  proved  by  other  evidence.^ 

gg.  Books  of  Account  Affirmative  Evidence  Only.  —  A  party's  books  of  account 
are  admissible  only  as  affirmative  evidence;  they  cannot  ordinarily  be  received 
to  establish  a  negative  proposition.  Thus,  one  party  cannot  introduce  his 
books  containing  his  account  with  the  other  party  for  the  purpose  of  disprov- 
ing a  claim  of  the  latter  by  showing  that  such  books  contain  no  entry  establish- 
ing such  claim."*    But  under  special  circumstances  books  of  account  have  been 


Book  Entries  Presumed  Correct.  —  Where  the 
plaintiff  sued  the  defendant  on  an  account  in 
which  articles  were  charged  to  defendant"  per 
P."  and  "  per  "  others,  and  introduced  his 
book  of  original  entries  with  proof  that  he  kept 
correct  books,  it  was  held  in  the  absence  of 
proof  to  the  contrary  that  the  presumption  was 
that  the  goods  so  charged  were  sold  to  the 
defendant,  and  that  the  burden  was  on  him  to 
prove  that  they  were  sold  to  the  third  person. 
Chastain  v.  Brown,  31  Ga.  346. 

1.  Books  of  Account  Not  Evidence  of  Collateral 
Facts.  —  Palmer  v.  Goldsmith,  15  111.  App.  544; 
Woodes  V.  Dennett,  12  N.  H.  510;  Woods  v. 
Allen,  18  N.  H.  28;  Batchelder  i/.  Sanborn,  22 
N.  H.  325;  Putnam  :.  Goodall,  31  N.  H.  419; 
Juniata  Bank  v.  Brown,  5  S.  &  R.  (Pa.)  226; 
Baisch  v.  Iloff,  i  Yeates  (Pa.)  198;  Murphy  v. 
Cress,  2  Whart.  (Pa.)  33;  Hale  v.  Ard,  48  Pa. 
St.  22;  Gage  V.  Mcllwain,  i  Strobh.  L.  (5. 
Car.)  135. 

Illustrations. —  In  an  action  to  recover  for 
goods  sold  an  entry  in  the  defendant's  day 
book  is  not  admissible  to  show  that  he  had 
received  the  goods  to  be  disposed  of  on  com- 
mission. Baisch  v.  Hoff,  i  Yeates  (Pa.)  igS; 
Murphy  v.  Cress,  2  Whart.  (Pa.)  33.  See  also 
French  v.  Brandon,  i  Head  (Tenn.)  48.  But 
see  Smith  v.  Law,  47  Conn.  431. 

To  Charge  Third  Person.  —  A  merchant's  books 
are  evidence  to  charge  the  original  debtor  only. 
They  are  not  admissible  to  establish  the 
assumption  of  a  third  person  to  pay  the  debt. 
PouUney  v.  Ross,  i  Dall.  (Pa.)  238. 

A  book  of  accounts  is  not  evidence  against 
one  not  named  as  the  debtor.  Brown  v. 
George,  17  N.  H.  128. 

To  Prove  Partnership.  —  In  a  suit  between  A 
and  B,  ihe  book  of  original  entries  of  C  is  not 
admissible  to  jjrove  that  A  was  charged  by  C 
as  a  partner  in  a  certain  house.  Juniata  Bank 
V.  Brown,  5  S.  &  R.  (Pa.)  226.  See  also,  that 
book  entries  are  inadmissible  to  connect  one 
with  a  firm,  Severance  v.  Lombardo,  17  Cal. 
57;  Robins  v.  Warde,  iii  Mass.  244;  Abbott  v. 
Pearson,  130  Mass.  191 ;  Brackett  v.  Cunning- 
ham, 44  Minn,  498. 

2.  Account  Book  Not  Evidence  of  Special  Con- 
tract.—  Ilart  '/.  Livingston,  29  Iowa  217; 
Lyman  v.  Bcchtel,  55  Iowa  437;  Pritchard  f. 
McOvven,  i  Nott  &  M.  (S.  Car.)  131,  note  a. 

An  account  book  is  evidence  only  of  sales 
and  dealings  in  the  ordinary  course  of  busi- 
ness, and  not  of  a  special  contract  under  which 
a  party  claims  to  have  paid  a  claim  against 
him  by  crediting  it  upon  an  account  he  has 


against  another  person.  Griesheimer  v.  Tanen- 
baum,  124  N.  Y.  650. 

Entries  in  a  book  of  accounts  are  inadmis- 
sible to  modify  a  bill  of  sale  by  showing  that 
the  transaction  was  a  mortgage  or  a  con- 
ditional sale.  Rogers  v.  Severson,  2  Gill  (Md.) 
385.    See  also  Fitler  v.  Eyre,  14  Pa.  St.  392. 

3.  Book  of  Accounts  Not  Evidence  of  Performance 
of  Special  Contract.- — McUaniel  v.  Webster,  2 
Houst.  (Del.)  305;  Lyman  v.  Bcchtel,  55  Iowa 
437;  Merrill  -v.  Ithaca,  etc.,  R.  Co.,  16  Wend. 
(N.  Y.)  586,  30  Am.  Dec.  130;  Nickle  v.  Bald- 
win, 4  W.  &  S.  (Pa.)  290;  Alexander  v.  Hoff- 
man, 5  W.  &  S.  (Pa.)  382;  Lonergan  v.  White- 
head, 10  Watts  (Pa.)  249;  Phillips  z\  Tapper,  2 
Pa.  St.  323;  Eshleman  v.  Harnish,  76  Pa.  St.  97. 

Thus,  such  books  are  not  competent  evi- 
dence of  the  delivery  of  goods  under  a  previous 
contract  at  different  periods.  Lonergan  -■. 
Whitehead,  10  Watts  (Pa.)  249;  Alexander  v. 
Hoffman,  5  W.  &  S.  (Pa.)  382;  Nickle  v.  Bald- 
win, 4  W.  &  S.  (Pa.)  290;  Hall  7/.  Chambers- 
burg  Woolen  Co.,  (Pa.  1898)40  Atl.  Rep.  986. 

But  although  a  book  of  accounts  may  be  in- 
competent to  prove  the  performance  of  a 
special  contract,  yet  where  goods  arc  delivered 
from  time  to  time  in  the  performance  of  the 
contract,  it  is  proper  to  charge  them  upon  book, 
and  such  charges  are  competent  evidence,  not 
of  the  performance  of  the  contract,  but  of  the 
fact  of  the  delivery  of  the  goods  and  their 
amount.    Bailey  v.  Harvey,  60  N.  H.  152. 

Where  the  plaintiff,  being  indebted  to  the 
defendant  on  book  account,  made  a  convey- 
ance of  land  to  him  in  consideration  of  an 
agreement  by  the  defendant  to  give  him  credit 
on  account  for  a  certain  sum,  it  was  held  that 
the  defendant  might  introduce  his  books  in 
evidence  against  the  plaintiff's  objection,  for 
the  purpose  of  showing  that  he  had  performed 
his  contract  and  given  the  stipulated  credit. 
Ross  V.  Brusie,  70  Cal.  465.  To  the  same 
effect  see  Moore  - .  Knott,  14  Oregon  35. 

Claim  for  Nonperformance.  —  An  entry  in  a 
merchant's  book  is  not  evidence  of  a  demand 
against  his  customer  for  forfeiture  in  supply, 
ing  wheat  according  to  a  special  contract. 
M'I'h(  ri;on  r-.  Ncuffcr,  II  Ricli.  L.  (S.  Car.)  267. 

4.  Books  of  Account  Not  Admissible  to  Prove  a 
Negative.  —  Lawhorn  v.  Carter,  11  Bush  (Ky.) 
7;  .Morse  7>.  Potter,  4  Gray  (Mass.)  292;  Mat- 
tocks V.  Lyman,  18  Vt.  98,  46  Am.  Dec.  138. 
Sec  also  Boor  v.  Moschell,  (Supreme  Ct.)  8  N. 
Y.  Supp.  583.  _ 

A  defendant's  account  books  are  not  admis- 
sible as  evidence  of  a  negative  character  to 
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admitted  in  such  cases,*  and  it  seems  that  such  books  would  be  clearly 
admissible  where  the  fact  to  be  proved  is  that  a  particular  item  had  not  been 
entered  therein.* 

(d)  Weight  as  Evidence  —  Books  of  Account  Prima  Facie  Evidence.  —  A  book  of 
accounts,  when  admissible,  is  prima  facie,  and  not  conclusive,  evidence  of  trans- 
actions properly  recorded  therein.-*  Thus,  the  fact  that  goods  sold  or  services 
rendered  are  charged  on  a  party's  books  to  a  particular  person  is  not  conclusive 
evidence  that  the  credit  was  given  to  such  person.'* 

rebut  a  presumption  in  favor  of  the  plaintiff's 
claim  by  showing  that  there  is  nothing  on  the 
books  in  reference  to  such  claim;  they  are  ev- 
idence only  as  to  matters  of  debit  or  credit 
which  positively  appear  upon  them.  Mat- 
tocks V.  Lyman,  i8  Vt.  98,  46  Am.  Dec.  138. 

The  books  of  an  ironmaster  are  not  compe- 
tent evidence  to  disprove  the  fact  of  a  sale  and 
delivery  of  iron  to  him.  Keim  v.  Rush,  5  VV. 
&  S.  (Pa.)  377. 

•  An  account  book  is  not  admissible  to  prove 
a  negative  without  proof  that  it  was  the  only 
account  book  between  the  parties.  Thus  it  is 
not  competent  to  show  by  the  account  book  of 
deceased  attorneys  by  itself  that  they  did  not 
receive  a  payment  of  money  on  a  judgment. 
Shaffsr  7'.  McCrackin,  go  Iowa  578. 

1.  Books  Admitted  as  Negative  Evidence  in 
Special  Cases.  —  Thus  the  account  books  of  a 
commercial  house,  presumably  kept  honestly 
and  in  the  usual  way,  afford  some  evidence  of 
the  nonpayment  of  a  claim,  where  no  credit 
or  evidence  of  payment  appears  therein,  it 
being  a  matter  of  common  Knowledge  that  the 
primary  use  of  such  books  is  for  the  entry  of 
items  of  debit  and  credit  so  as  to  show  the 
condition  of  each  customer's  account.  Union 
School  Furniture  Co.  v.  Mason,  3  S.  Dak.  147. 

In  an  action  for  an  article  sold,  the  defend- 
ants may  introduce  their  books  to  show  that 
there  was  not  such  item  entered  therein,  in 
connection  with  the  testimony  of  one  of  them, 
that  the  books  show  the  true  state  of  accounts 
between  the  parties.  Ford  v.  Cunningham, 
87  Cal.  209. 

A  bank's  books  of  account  are  admissible, 
though  not  conclusive,  to  show  that  on  certain 
days  no  money  was  received  for  certificates  of 
deposit,  in  connection  with  evidence  that  such 
money  vvould  have  been  entered  on  the  books 
in  the  ordinary  course  of  business,  if  received. 
American  Surety  Co.  7j.  Pauly,  72  Fed.  Rep. 
470. 

Where  in  an  action  to  recover  for  goods  sold 
to  the  defendant  the  defendant  claimed  that 
the  goods  were  not  sold  but  merely  left  on 
deposit,  and  the  plaintiff's  salesman  tesiified 
that  he  had  sold  the  goods  to  the  defendant, 
and  that  the  latter  had  directed  his  clerk  to 
credit  them  to  the  plaintiff  on  his  books,  it 
was  held  that  the  books  were  admissible  on 
the  part  of  the  defendant,  in  connection  with 
the  clerk's  testimony  denying  such  direction, 
to  show  that  no  credit  had  been  given  to  the 
plaintiffs  thereon,  for  the  purpose  of  preclud- 
ing any  argument  or  inference  against  the  de- 
fendant on  account  of  the  nonproduction  of 
the  books.    Cross  v.  Willard,  46  Vt.  73. 

A  banker's  ledger  is  admissible  to  show  that 
a  depositor  had  no  funds  in  the  banker's 
hands.  Furness  v.  Cope,  5  Bing.  114,  15  E. 
C.  L.  387. 
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2.  Book  Admissible  to  Prove  Omission  of  Entry. 

—  Thus,  in  Ellsworth  Coal  Co.  v.  Quade,  28 
Mo.  App.  421,  the  plaintiff's  books  of  account 
were  admitted  for  the  purpose  of  corroborating 
the  testimony  of  witnesses  that  a  proper  entry 
had  been  omitted  by  mistake,  whereby  such 
item  was  lost  sight  of  in  a  subsequent  settle- 
ment between  the  parties. 

3.  Books  of  Account  Prima  Facie  Evidence.  — 
American  Surety  Co.  v.  Pauly,  72  Fed.  Rep. 
470;  McDaniel  v.  Webster,  2  Houst.  (Del.)  305; 
Dishon  7'.  Schorr,  ig  111.  59;  Welch  v.  Palmer, 
85  Mich.  310;  Woolsey  v.  Bohn,  41  Minn.  235; 
Hauptman  v.  Catlin,  I  E.  D.  Smith  (N.  Y.) 
729;  Meister  v.  Sharkey's  Monument  Works, 
5  N.  Y.  App.  Div.  470;  Brown  v.  Recknagel,  56 
N.  Y.  Super.  Ct.  330;  Freer  v.  Budington,  42 
Hun  (N.  Y.)  655;  Laugolf  v.  Pfromer,  2  Phila. 
(Pa.)  17,  13  Leg.  Int.  (Pa.)  4.  See  also  Clapp 
Emery,  98  111.  523.  Consult  also  the  statutes 
of  the  several  states. 

The  books  of  the  purchasers  of  lumber, 
showing  the  amount  received  by  them,  are  not 
conclusive  on  the  sellers.  Welch  v.  Palmer, 
85  Mich.  310. 

Where  an  administratrix  brought  an  action 
to  recover  money  alleged  to  be  due  her  intes- 
tate for  services  rendered,  and  the  defendant 
sought  10  establish  payment  by  entries  made 
in  time  books  by  the  intestate,  it  was  held  that 
such  entries  were  not  conclusive,  where  there 
was  other  evidence  tending  to  negative 
payment.  Meister  7.  Sharkey's  Monument 
Works,  5  N.  Y.  App.  Div.  470. 

Pass  Books  Held  by  Each  Party  —  Effect  of  One 
Party's  Failure  to  Produce.  —  Where  dealings 
between  the  parties  have  been  conducted  on 
the  basis  of  pass  books  held  by  each,  the  one 
presumably  the  counterpart  of  the  other,  the 
one  which  is  produced,  and  which  is  reason- 
ably substantiated  by  testimony,  niust  prevail 

—  particularly  in  the  absence  of  secondary 
evidence  founded  upon  the  proved  loss  of  the 
other,  tending  to  show  a  discrepancy.  Gaudry 
V.  Judah,  Montreal  L.  R.  l  Super.  Ct.  473. 

4.  Charge  Not  Conclusive  Regarding  to  Whom 
Credit  Given — Georgia.  —  Bower  v.  Smith,  8 
Ga.  74. 

Illinois.  —  Baird  v.  Hooker,  8  111.  App.  306. 
Marvlaud.  —  Elder  v.  Warfield.  7  Har.  &  J. 
(Md.)  391;   Myer  v.  Grafflin,  31  Md.  350,  100 
Am.  Dec.  66. 

Massachusetts.  — James  v.  Spaulding,  4  Graj- 
(Mass.)  451;  Baufield  v.  Whipple,  10  Allen 
(Mass.)  27,  87  Am.  Dec.  618;  Swift  v.  Pierce, 
13  Allen  (Mass.)  136;  Allen  v.  Fuller,  118 
Mass.  402;  Holmes  v.  Hunt,  122  Mass.  505,  23 
Am.  Rep.  381. 

Michigaft.  —  Larson  v.  Jensen,  53  Mich. 
427. 

Minnesota.  —  Winslow  v.  Dakota  Lumber 
Co.,  32  Minn.  237. 
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Question  for  Jury.  —  As  has  been  already  stated,  the  degree  of  credit  to  be 
given  to  a  book  of  accounts  as  evidence  is  ordinarily  a  question  for  the  jury,* 
and  is  to  be  determined  by  the  general  appearance  of  the  book,  the  circum- 
stances under  which  the  entries  were  made,  and  the  other  facts  in  the  case.* 

Character  of  Person  Making  Entries  —  Manner  of  Keeping  Books.  —  Evidence  of  the 
character  of  the  person  who  made  the  entries-'*  and  his  manner  of  keeping 
accounts  *  has  been  held  inadmissible  for  the  purpose  of  impeaching  his  book 
of  accounts.  And  it  has  been  held  that  testimony  as  to  the  habits  of  the 
party  in  keeping  his  books  is  inadmissible  in  favor  of  their  competency.'* 

Books  of  Account  Not  Exclusive  Evidence  —  Parol  Evidence.  —  The  evidence  arising 
from  books  of  account  does  not  preclude  either  party  from  giving  other 
evidence.®    But  books  of  account,  when  admitted,  become  written  evidence 


New  Hampshire.  —  Walker  v.  Richards,  41 
N.  H.  388. 

Ne7u  York.  —  Fiske  v.  Allen,  40  N.  Y. 
Super.  Ct.  76;  Meeker  v.  Claghorn,  44  N.  Y. 
34g;  Foster  v.  Persch,  68  N.  Y.  400.  See  also 
Van  Fleet  v.  Ketcham,  42  Hun  (N  Y.)  656,  6 
N.  Y.  St.  Rep.  72. 

Tennessee.  —  Hazen  v.  Bearden,  4  Sneed 
(Tenn.)  48. 

IVisconsin.  —  Champion  v.  Doty,  31  Wis. 
igo;  Hannan  v.  Engelmann,  49  Wis.  278. 

Vermont.  —  Greene  v.  Burton,  59  Vt.  423. 

Canada.  —  Raymond  v.  Cummings,  17  New 
Bruns.  544. 

It  has  been  held  that  a  mistake  in  the  name 
of  a  person  charged  in  an  account  may  be  ex- 
plained. Thus  where  items  were  charged  to 
T.  J.  &  Co.,  instead  of  to  T.  J.  simply,  it  was 
held  that  the  entries  were  nevertheless  admis- 
sible, the  mistake  in  the  name  of  the  party 
being  fairly  and  satisfactorily  explained  bv 
other  competent  evidence.  Schettler  v.  Jones, 
20  Wis.  412. 

In  an  action  against  a  bank  for  money 
loaned  where  the  checks  for  the  amounts 
loaned  were  made  payable  to  the  defendant's 
cashier,  who  gave  his  individual  notes  there- 
for, and  the  entries  of  the  loans  in  the  plain- 
tiff's books  were  as  made  to  the  cashier,  it 
was  held  that  such  entries  were  not  conclusive 
that  the  loan  was  made  to  him,  but  that  it  was 
proper  to  show  by  parol  evidence  that  the  loan 
was  made  to  the  defendant,  and  that  for  the 
purpose  of  rebutting  any  presumption  arising 
from  the  form  of  the  entries  it  was  competent 
to  show  similar  entries  in  the  books  of  a  for- 
mer loan  made  to  the  defendant.  Pierson  v. 
Atlantic  Nat.  Bank,  77  N.  Y.  304. 

1.  See  supra,  this  section,  Rooks  of  Account  — 
Admissibility ;  Function  of  Court  and  Jury. 
See  also  Folsom  v.  Grant,  136  Mass.  493; 
Winslow  V.  Dakota  Lumber  Co.,  32  Minn.  237. 

In  Vermont  the  weight  to  be  given  to  a  book 
of  accounts  as  evidence  is  exclusively  a  mat- 
ter for  the  consideration  of  the  auditor. 
Bacon  v.  Vaughn,  34  Vt.  73;  Greene  v.  Mills, 

60  Vt.  44r). 

2.  Credibility  of  Books  Dependent  upon  Circum- 
stances. —  The  credibility  of  the  books  is  to  be 
weighed  by  the  jury,  and  depends  upon  vari- 
ous circumstances,  of  which  they  are  the 
judges.    Taylor  v.  Tucker,  i  Ga.  231. 

The  credibility  of  the  books  depends  upon 
the  appearance  of  the  entries,  the  manner  and 
usage  of  the  l)o()kkecping,  .md  the  general 
correctness  of  charges,  as  proved  by  corrobo- 


rative evidence.  Butler  v.  Cornwall  Iron  Co., 
22  Conn.  335. 

The  credit  or  weight  to  which  books  of  ac- 
count are  entitled  as  evidence  depends  upon 
their  being  a  daily  record  of  the  party's  busi- 
ness transactions,  upon  the  entries  being  made 
contemporaneously  with  the  transactions,  upon 
the  regular  appearance  of  the  books,  and 
upon  their  being  honestly  and  fairly  kept  and 
founded  in  truth.  Hunter  v.  Kittredge,  41 
Vt.  359;  Hitt  V.  Slocum,  37  Vt.  524;  Cum- 
mings V.  Fullam,  13  Vt.  434. 

The  circumstances  under  which  an  entry 
was  made,  if  made  in  the  regular  course  of 
business,  affect  only  its  weight  as  evidence. 
Smith      Law,  47  Conn.  431. 

3.  Evidence  of  Character  of  Person  Making 
Entry.  —  Tomlinson  v.  Borst,  30  Barb.  (N.  Y.) 
42;  VVinne  v.  Nickerson,  i  Wis.  i;  Nickerson 
V.  Morin,  3  Wis.  243. 

The  introduction  of  the  plaintiff's  book  of 
original  entries  and  ledger  does  not  authorize 
the  defendant  to  prove,  for  the  purpose  of 
discrediting  such  evidence,  that  the  plaintiff 
some  years  before  had  made  dishonest  charges 
in  other  books  of  original  entry  against  other 
persons,  whose  accounts  appeared  in  the  same 
ledger.    Gardner  v.  Way,  8  Gray  (Mass.)  1S9. 

Evidence  of  the  character  of  a  deceased 
tradesman  for  truth  and  veracity  is  not  admis- 
sible to  discredit  his  books,  but  his  general 
character  for  honesty  and  correct  bookkeeping 
is  admissible  for  that  purpose.  Weamer  v. 
Juart,  29  Pa.  St.  257,  72  Am.  Dec.  627.  See 
also,  that  evidence  of  the  general  character  for 
honcstv  of  the  person  making  the  entries  is 
admissible.  Barber  v.  Bull,  7  W.  &  S.  (Pa.) 
391;  Crouse  V.  Miller,  10  S.  &  R.  (Pa.)  155; 
Funk  T.  Kly,  45  Pa.  St.  444. 

4.  Manner  of  Keeping  Books.  —  Tlie  evidence 
to  impeach  a  book  f>f  accounts  must  be  ger- 
mane to  the  issue.  Thus  in  an  action  to  recover 
for  services  rendered  evidence  that  the  plaintiff 
had  been  known  to  receive  payments  on  other 
people's  accounts  which  he  had  never  entered 
in  his  books  is  inadmissible.  Hunter  v.  Wil- 
kinson, 44  Miss.  721. 

5.  Thus  testimony  as  to  the  habits  of  an 
illiterate  party  in  having  his  books  kept  by  his 
wife  after  his  return  home  from  his  work  was 
rcjecterl.     Luce  v.  Doane,  38  Me.  478. 

6.  Evidence  to  Explain  Account  Books.  —  Du- 
coign  V.  Schrepi)el,  i  ^'eates  (Pa.)  347;  Adams 
V.  Columbian  Steamboat  Co.,  3  Whart.  (Pa.) 
75;  Fitlcr  V.  Bechley,  2  W.  &  S.  (Pa.)  458; 
Church  -■.  Davis,  9  Walts  (Pa.)  304. 
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cannot  be  varied  by  parol.* 

(^e)  Function  of  Court  and  Jury.  —  In  accordance  with  the  general  rule  of  evidence, 
the  competency  of  books  of  account  as  evidence  in  a  particular  case  is  a  ques- 
tion for  the  court,  while  the  weight  and  sufficiency  of  such  evidence  are  for 
the  consideration  of  the  jury.* 

(2)  Partnership  Books  —  (a)  Generally. —  In  general  the  account  books  of  a 
partnership  are  admissible  in  evidence  to  the  same  extent  and  under  the  same 
regulations  as  the  books  of  an  individual.* 

(b)  As  Between  the  Partners.  —  Books  of  account  of  a  partnership  kept  subject 
to  the  inspection  of  all  the  partners  are  admissible  in  a  suit  between  the  part- 
ners,^ and  the  entries  therein  are  presumed  to  be  correct  until  the  contrary  is 


In  an  action  on  an  open  account  the  plain- 
tiff's books  are  not  necessary  to  prove  credits, 
but  they  may  be  proved  by  parol.  Hodges  v. 
Tarrant,  31  S.  Car.  608. 

1.  Cummins  v.  Hull,  35  Iowa  253. 

An  ambiguous  entry  in  a  book  of  accounts 
may  be  explained  by  parol,  but  it  cannot  be 
made  to  mean  what  its  language  does  not  im- 
port.   Strong  V.  Kamm,  13  Oregon  172. 

2.  Function  of  Court  and  Jury.  —  Taylor  v. 
Tucker,  i  Ga.  231;  Bower  v.  Smith,  8  Ga.  74; 
Anderson  v.  Ames,  6  Iowa  486;  Eyre  v.  Cook, 
9  Iowa  185;  Cogswell  v.  Dolliver,  2  Mass.  217, 
3  Am.  Dec.  45;  Pratt  v.  White,  132  Mass.  477; 
Moody  V.  Roberts,  41  Miss.  74;  Hunter  v. 
Wilkinson,  44  Miss.  721;  Bookout  v.  Shannon, 
59  Miss.  378;  Churchman  v.  Smith,  6  Whart. 
(Pa.)  146,  36  Am.  Dec.  211 ;  Dicken  v.  Win- 
ters, 169  Pa.  St.  126.  See  supra,  this  section, 
Weight  as  Evidence. 

The  competency  of  a  book  of  accounts  is  a 
question  for  the  court.  Dunbar  v.  Wright,  20 
Fla.  446. 

The  question  whether  charges  in  the  books 
of  account  were  made  in  the  ordinary  course 
of  business,  and  the  credibility  of  the  books 
when  produced,  are  for  the  jury.  Veiths  v. 
Hagge,  8  Iowa  163;  Young  v.  Jones,  8  Iowa 
219. 

So  also  as  to  whether  the  books  are  books 
of  original  entry.  Rodman  v.  Hoops,  1  Dall. 
(Pa.)  85. 

The  court  must  judge  whether  the  entries 
were  made  sufficiently  near  the  time  of  the 
transaction  to  be  admissible.  Cummings  v. 
Nichols,  13  N.  H.  420,  38  Am.  Dec.  501. 

It  may  sometimes  be  a  question  for  the  trial 
court  to  determine  what  constitutes  a  book  of 
original  entries,  or  whether  it  is  authentic  and 
therefore  competent;  but  when  admitted,  the 
very  appearance  of  it  and  the  manner  of 
keeping  it  would  be  matters  of  observation 
for  the  jury,  who,  even  if  there  was  no  oppos- 
ing testimony,  would  have  to  decide  upon  the 
weight  or  credibility  of  the  evidence.  Per 
Watkins,  C.  J.,  in  Mathews  v.  Sanders,  15 
Ark.  255. 

3.  Partnership  Books.  —  New  Haven,  etc.,  Co. 
Goodwin,  42  Conn.  230;  Cody  v.  Gainesville 

First  Nat.  Bank,  (Ga.  1898)  30  'S.  E.  Rep.  281; 
Smith  V.  Hood,  4  111.  App.  360;  Carpenter  v. 
Camp,  39  La.  Ann.  1024;  Leighton  v.  Manson, 
14  Me.  208;  Foster  v.  Fifield,  29  Me.  136; 
Webb  V.  Michener,  32  Minn.  48:  Buffalo 
Third  Nat.  Bank  v.  Guenther,  (Buffalo  Super. 
Ct.)  I  N.  Y.  Supp.  753;  Adams  v.  Bowerman, 
109  N.  Y.  23;  Moore  v.  Knott,  14  Oregon  35. 
See  also  the  title  Partnership. 
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Where  the  transactions  of  a  partnership  with 
another  firm  became  relevant  to  the  issues  of 
an  action,  it  was  held  that  the  books  of  such 
firm  containing  an  account  of  said  transactions 
were  admissible,  the  entries  having  been  made 
by  a  disinterested  person  and  their  accuracy 
not  being  questioned.  Cleland  v.  Applegate, 
8  Ind.  App.  499. 

The  date  of  the  first  entries  in  partnership 
books  is  admissible  upon  an  inquiry  as  to 
when  the  partnership  began  to  transact  busi- 
ness as  such.  Cody  v.  Gainesville  First  Nat. 
Bank,  (Ga.  1898)  30  S.  E.  Rep.  281. 

Account  books  of  a  partnership  containing- 
charges  made  by  both  partners  may  be  evi- 
dence of  all  the  sales  charged,  although  one 
partner  only  verifies  the  books,  and  is  unable 
to  identify  particular  sales.  Webb  v.  Mich- 
ener, 32  Minn.  48. 

Extracts  from  partnership  books  not  ad- 
mitted in  evidence  may  be  used  as  memoranda 
to  refresh  the  memory  of  a  witness.  Faver  v.. 
Bowers,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
131- 

4.  Partnership  Books  Admissible  in  Suit  Be- 
tween Partners — Alabama.- — Desha  v.  Smith, 
20  Ala.  747;  Powers  j.  Dickie,  49  Ala.  81;, 
Routen  v.  Bostwick,  59  Ala.  360. 

California.  —  Hale  v.  Brennan,  23  Cal.  512;. 
Clark  V.  Gridley,  49  Cal.  105. 

Kenticeky.  —  Simms  v.  Kirtley,  I  T.  B.  Mon. 
(Ky.)  80;  Cunningham  v.  Smith,  11  B.  Mon. 
(Ky.)  325- 

Louisiana.  —  Pratt  v.  McHatton,  11  La. 
Ann.  260;  Job  v.  Heuer,  25  La.  Ann.  279; 
Carpenter  v.  Camp,  39  La.  Ann.  1024. 

Michigan.  —  Howard  v.  Patrick,  38  Mich. 
795- 

Mississippi. — Mayson  v.  Beazley,  27  Miss. 
106. 

New  York.  —  Caldwell  v.  Leiber.  7  Paige 
(N.  Y.)  483;  Fairchild  v.  Fairchild,  64  N.  Y. 
471,  affirming  5  Hun  (N.  Y.)  407.  See  also 
Van  Bokkelein  v.  Berdell,  (Supreme  Ct.)  3  N. 
Y.  Supp.  333. 

An  entry  in  the  books  of  a  firm  is  admissible 
in  favor  of  a  partner  to  prove  his  individual 
ownership  of  certain  property.  Reno  v. 
Crane,  2  Blackf.  (Ind.)  217. 

Books  Irregularly  Kept.  —  Partnership  books 
kept  by  one  of  the  partners  in  a  careless  and 
irregular  manner,  and  difficult  to  understand, 
and  not  containing  all  the  items  of  account 
between  the  partners,  are  not  admissible  in  an 
action  for  a  settlement  between  the  represen- 
tatives of  the  partners.  Greer  v.  Greer,  (Ky. 
1893)  23  S.  W.  Rep.  866. 

Where,  in  an  action  for  an  accounting  and 
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shown.*  But  a  mere  private  memorandum  kept  by  one  of  the  partners,  and 
to  which  the  other  members  did  not  have  access,  is  not  competent  evidence 
for  the  party  keeping  it.*  So  also  entries  made  by  a  member  of  the  firm  after 
its  dissolution  are  not  admissible  against  a  copartner  unless  the  latter  has  had 
an  opportunity  to  inspect  such  entries  and  has  assented  thereto.* 

(c)  As  Against  the  Partners. —  Entries  in  partnership  books  of  account  are 
admissible  in  an  action  by  third  persons  against  a  partner  or  against  the 
firm.* 

(3)  Of  Third  Persons — (a)  In  General. — -Entries  in  the  account  books  of 
third  persons,  not  parties  to  the  suit,  are  not  ordinarily  admissible,  since  they 
usually  fall  within  the  description  of  res  inter  alios  acta,^  and  also  because 


the  dissolution  of  a  partnership,  it  appeared 
that  the  books  of  the  firm  had  been  so  irregu- 
larly kept  that  the  condition  of  the  partnership 
affairs  could  not  be  learned  therefrom,  and 
the  attorneys  stipulated  that  the  referee 
should  employ  experts  to  reduce  the  accounts 
to  an  intelligible  condition,  it  was  held  that  a 
new  set  of  books  made  by  the  experts  from  the 
old  books  were  admissible.  Roberts  v.  EI- 
dred,  73  Cal.  394. 

The  fact  that  partnership  books  contain  cer- 
tain private  accounts  of  either  partner  does 
not  destroy  their  character  as  partnership 
books,  where  the  books  were  subject  to  the  in- 
spection and  control  of  the  partners.  Cheever 
V.  Lamar,  ig  Hun  (N.  Y.)  130. 

Counsers  Commenting  on  Entries  Not  Read  in 
Evidence.  — ■  Where,  in  a  suit  by  one  partner 
against  the  other  for  an  accounting,  an  ac- 
count book  of  the  firm  kept  by  the  plaintiff 
was  produced  and  certain  items  therein  relat- 
ing to  the  matters  involved  in  the  issues  were 
read  to  the  jury,  it  was  held  that  though  in  an 
accounting  between  the  partners  every  portion 
of  it  could  be  referred  to  by  either  of  them, 
yet  the  plaintiff's  counsel  had  no  right  to 
read  to  the  jury  and  comment  upon  other  en- 
tries in  the  book  relating  to  different  matters. 
Eaton  V.  VVeatherbe,  i  Russell  (Xova  Scotia)48. 

1.  Entries  Presumed  Correct.  —  Desha  v. 
Smith,  20  Ala.  747;  Routen  v.  Bostwick,  59 
Ala.  360;  Hale  v.  Brennan,  23  Cal.  512; 
Stuart  V.  McKichan,  74  111.  122;  Hcarlt  v. 
Corning,  3  Paige  (N.  Y.)  566;  Cheever  v. 
Lamar,  19  Hun  (N.  Y.)  130;  Boire  v.  McGinn, 
8  Oregon  466. 

In  an  action  for  the  settlement  of  partnerhip 
accounts,  where  it  appears  that  the  parties 
have  kept  books  of  their  daily  affairs,  the 
books  should  be  shown  to  be  clearly  errone- 
ous, before  a  party  should  be  permitted  to  re- 
cover beyond  the  same  for  a  matter  which 
ought  to  have  been  entered  regularly  every 
day.    Parker  v.  Joute,  15  La.  Ann.  290. 

Cash  books  are  not  conclusive  in  a  settle- 
ment of  partnership  matters  if  there  is  counter- 
vailing evidence;  but  if  there  is  not,  the 
settlement  should  be  in  accordance  with  the 
prima  facie  showing  made  by  the  books. 
Lambert  v.  Griffith,  44  Mich.  65. 

Where  a  partner  has  been  guilty  of  laches  in 
not  examining  the  partnership  books  kept  by 
his  copartner,  he  cannot  afterwards  impeach  a 
settlement  on  the  ground  that  the  books  were 
incorrect.  Knecland  v.  McLachlcn,  4  Tex. 
Civ.  App.  203, 

Where  the  business  of  a  partnership  is  con- 
ducted almost  exclusively  by  one  member,  by 
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whom  the  books  are  kept,  the  other  may  intro- 
duce evidence  of  their  incorrectness;  but  this 
evidence  is  subject  to  overthrow  by  counter- 
vailing testimony,  and  the  burden  of  proof  is 
on  the  partner  seeking  to  impeach  the  books. 
Carpenter  v.  Camp,  39  La.  Ann.  1024. 

2.  Entries  Not  Admissible  Against  Partner  Not 
Permitted  to  Inspect  Them.  —  Turnipseed  v. 
Goodwin,  9  Ala.  372. 

Entries  in  partnership  books  are  not  evi- 
dence for  one  partner  against  another  in  an 
action  for  a  settlement  unless  it  appears  or 
may  be  presumed  that  the  latter  had  access  to 
and  actually  inspected  them.  Taylor  v.  Her- 
ring, 10  Bosw.  (N.  Y.)  447. 

In  an  action  between  partners  the  partner- 
ship books  are  not  admissible  on  the 
suppletory  oath  of  the  party  offering  them, 
where  he  has  refused  to  allow  the  other  part- 
ner to  inspect  them,  and  they  are  not  proved 
to  have  been  correctly  kept.  Saunders  v. 
Duval,  19  Tex.  467. 

3.  Entries  Made  After  Dissolution  of  Firm.  — 
Pratt  V.  Mcllatton,  11  La.  Ann.  260;  Bank  of 
British  North  America  v.  Delafield,  80  Hun 
(N.  Y.)  564;  Clements  v.  Mitchell,  Phil.  Eq. 
(62  N.  Car.)  3;  Cameron  v.  Watson,  10  Rich. 
Eq.  (S.  Car.)  64.  See  also  Boyd  v.  Foot,  5 
Bosw.  (N.  Y.)  1 10. 

4.  Against  Individual  Partner.  —  Eden  v. 
Lingenfelter,  39  Ind.  19. 

Entries  in  the  books  of  a  special  partnership 
are  admissible  against  a  special  partner  in 
favor  of  third  persons,  as  being  in  the  nature 
of  admissions  of  the  facts  stated.  Jersey  City 
First  Nat.  Bank      Iluber.  75  Hun  (N.  Y.)  80. 

5.  Partnership  Books  Admissible  in  Action 
Against  Firm.  —  Walden  r.  Sherburne,  15 
Johns.  (N.  Y.)  409. 

In  an  action  against  a  partnership  the  books 
of  the  firm  are  admissible  as  evidence  for  the 
plaintiff  to  show  his  account  with  the  firm. 
Grant  v.  Masterton,  55  Mich.  161. 

In  an  action  against  a  partnership  for  arti- 
cles sold  the  partnership  books  are  admissible 
on  the  question  as  to  whether  the  sale  was  to 
the  firm  or  to  an  individual  member.  Ford  v. 
Cunningham,  87  Cal.  209. 

The  books  of  a  firm,  although  they  may  be 
used  as  evidence  against  the  partners  upon 
any  issue  to  which  the  entries  are  relevant,  are 
not  evidenre  against  a  creditor,  the  wife  of 
one  of  the  partners,  in  favor  of  other  credit- 
ors, in  the  absence  of  evidence  of  a  conspiracy 
between  her  and  the  members  of  the  firm 
against  the  rights  of  the  other  creditors.  Mar- 
tin Hrown  Co.  t.  Perrill,  77  Tex.  199. 

6.  Books  of  Third  Persons  Generally  Inadmissi- 
(  \'olunie  l.\. 
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they  arc  not  made  under  the  sanction  of  an  oath  and  the  party  against  whom 
tlic)-  are  offered  has  no  opportunity  to  cross-examine.* 

(b)  Entries  Against  Interest.  —  But  written  entries  by  persons  deceased  may 
under  some  circumstances  be  shown  in  evidence  against  third  persons.  Thus 
w  here  a  person  has  pecuHar  means  of  knowing  a  fact  and  makes  a  written 
entry  thereof  against  his  interest  at  the  time,  such  entry  is  evidence  of  the 
fact  as  against  third  persons  after  the  death  of  the  person  making  it.* 

(c)  Entries  Constituting  Part  of  the  Ees  Gestae.  —  Again,  entries  by  third  persons 
made  contemporaneously  with  the  principal  fact,  forming  Hnks  in  the  chain  of 
events,  and  constituting  a  part  of  the  res  gestce,  are  admissible,  and  in  such 
case  it  is  immaterial  whether  the  entries  were  for  or  against  the  interest  of  the 
person  making  them.* 

(d)  Entries  in  the  Course  of  Business.  —  Another  class  of  entries  made  by  third  per- 
sons which  may  be  received  in  evidence  is  recognized  by  some  authorities, 
though  by  others  not  distinguished  from  the  preceding,  and  consists  of  entries 
made  at  the  time,  in  the  ordinary  course  of  business,  by  a  person  whose  duty 
it  was  to  make  them.*    It  seems  to  have  been  doubted  at  one  time  whether  an 


ble.  —  Stark.  Ev.  463;  Chandler  v.  Pomeroy, 
■87  Fed.  Rep.  262;  Treat  71.  Barber,  7  Conn. 
274;  Boyd  V.  Yerkes,  25  111.  App.  527;  Barnes 
■V.  Simmons,  27  111.  512,  81  Am.  Dec.  248;  Ab- 
bott V.  Pearson,  130  Mass.  191;  Perrine  v. 
Hotchkiss,  58  Barb.  (N.  Y.)  77;  Isham  v. 
Schafer,  60  Barb.  (N.  Y.)  317;  Miller  v.  Clark, 
5  Lans.  (N.  Y.)  388;  Powers  v.  Hazleton,  etc., 
R.  Co.,  33  Ohio  St.  429;  Juniata  Bank  v. 
Brown,  5  S.  &  R.  (Pa.)  226;  Minton  v.  Under- 
wood Lumber  Co.,  79  Wis.  646.  See  also  Jer- 
main  v.  Worth,  5  Den.  (N.  Y.)  342. 

See  the  title  Memoranda  for  a  full  discus- 
sion of  the  law  relating  to  memoranda  and 
entries  of  third  persons.  And  see  sttp>-a,  this 
section,  Private  Entries  and  Memoranda  —  In 
General. 

To  render  entries  made  by  third  persons  ad- 
missible it  is  not  necessary  that  the  transaction 
to  which  they  refer  should  be  directly  between 
the  original  debtor  and  creditor.  Bridgewater 
V.  Roxbury,  54  Conn.  213. 

Thus  in  an  action  against  a  minor  to  recover 
for  money  paid  at  his  request  by  the  plaintiff 
to  a  third  person  for  necessaries  furnished 
him,  the  books  of  account  and  testimony  of 
such  third  person  are  admissible  to  show  the 
•character  of  the  articles  furnished.  Swift  v. 
Bennett,  10  Cush.  (Mass.)  436. 

1.  Stark.  Ev.  463;  Sloan  v.  McDowell,  75 
N.  Car.  29. 

2.  Entries  Against  Interest.  —  Stark.  Ev.  465 ; 
Higham  v.  Ridgway,  10  East  log,  2  Smith  L. 
Cas.  331;  Warren  v.  Greenville,  2  Stra.  1129; 
Middleton  v.  Melton,  10  B.  &  C.  317,  21  E.  C. 
L.  84;  Doe  V.  Cartwright,  i  C.  &  P.  218,  11  E. 
C.  L.  373. 

In  an  action  on  a  bond  conditioned  for  the 
faithful  discharge  of  his  duties  as  clerk  by  the 
principal,  entries  in  books  of  account  kept  by 
the  principal  in  the  course  of  his  duties  have 
been  held  admissible  against  the  surety  after 
the  death  of  the  principal,  Whitnash  v. 
George,  8  B.  &  C.  556,  15  E.  C.  L.  295,  or  in  a 
joint  action  against  both  principal  and  surety, 
Meciianics'  Whale  Fishing  Co.  v.  Kirby,  6  New 
Bruns.  223;  or  in  an  action  against  the  surety 
with  proof  of  the  principal's  death.  Middle- 
field  V.  Gould,  10  U.  C.  C.  P.  9.  See  also 
Welland  v.  Brown,  4  Ont.  Rep.  217.    But  see 
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Victoria  Mut.  F.  Ins.  Co.  v.  Davidson,  3  Ont. 
Rep.  378,  where  the  cases  allowing  such  evi- 
dence during  the  principal's  life  are  ques- 
tioned. See  also  the  title  Admissions,  vol.  i, 
pp.  702,  703. 

3.  Entries  Constituting  Part  of  Bes  Gestae  Ad- 
missible.—  I  Greenl.  Ev.,  §  120;  Stark.  Ev. 
464,  468;  Sill  V.  Reese,  47  Cal.  294;  Chicago, 
etc.,  R.  Co.  V.  Ingersoll,  65  111.  399. 

But  an  entry  in  the  book  of  a  third  person 
constituting  the  principal  fact  upon  which  the 
right  to  recover  is  founded  is  not  admissible  as 
being  a  part  of  the  7-es  gestce.  Sypher  v. 
Savery,  39  Iowa  258. 

4.  Entries  in  the  Course  of  Business  Admissible. 
—  Stark.  Ev.  465,  493. 

England.  —  Price  v.  Torrington,  I  Salk.  285, 
I  Smith  L.  Cas.  344;  Poole  v.  Dicas,  i  Bing. 
N.  Cas.  649,  27  E.  C.  L.  529;  Doe  v.  Robson, 
15  East  32. 

Canada.  —  O'Connor  v.  Dunn,  2  Ont.  App. 
247;  Dobell  V.  Ontario  Bank,  9  Ont.  App.  484. 

United  States.  —  Nicholls  v.  Webb,  8  Wheat. 
(U.  S.)  328. 

Iowa.  —  State  v.  Wooderd,  20  Iowa  541. 

Maine.  —  Dow  v.  Sawyer,  29  Me.  117. 

New  Hampshire.  —  Lassone  v.  Boston,  etc., 
R.  Co.,  66  N.  H.  345. 

New  York.  —  Leland  v.  Cameron,  31  N.  Y. 
121;  Fisher  v.  New  York,  67  N.  Y.  73;  Bentley 
V.  Falker,  24  N.  Y.  App.  Div.  560. 

North  Carolina.  —  Bland  v.  Warren,  65  N. 
Car.  372. 

Pennsylvania.  —  Nourse  v.  M'Cay,  2  Rawle 
(Pa.)  70. 

Vermont.  —  State  v.  Phair,  48  Vt.  366. 

Where  in  an  action  to  recover  for  the  sup- 
port of  a  pauper  it  became  important  to  show 
at  what  time  one  L.  had  his  leg  broken,  en- 
tries m.ade  in  the  books  of  the  physician,  since 
deceased,  who  set  the  fracture,  made  in  the 
regular  course  of  his  business,  were  held  ad- 
missible for  the  purpose  of  proving  the  date, 
the  breaking  of  the  limb  and  the  services  of 
the  physician  having  been  proved  by  other 
evidence.    Augusta  v.  Windsor,  19  Me.  317. 

In  an  accounting  before  a  master,  the  books 
of  a  banker,  a  stranger  to  the  proceedings, 
showing  checks  drawn  to  the  order  of  some  of 
the  parties,  where  there  is  no  proof  that  the 
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entry  so  made  in  the  ordinary  course  of  business  was  admissible  unless  it  was 
also  against  the  interest  of  the  person  making  it,  but  the  law  now  seems  to  be 
well  settled  that  the  entry  need  not  be  against  interest.* 

(e)  Necessity  for  Death  of  Party  Making  Entry.  —  In  most  of  the  cases  in  which  the 
entries  of  third  persons  have  been  received  in  evidence,  the  persons  who  made 
them  have  been  dead,  or  what  amounts  to  the  same  thing,  have  been  insane 
or  beyond  the  reach  of  process,  and  this  has  generally  been  regarded  as  a  pre- 
requisite to  the  admission  of  such  evidence;  but  it  has  been  strongly  urged 
that  in  all  cases  where  the  entries  of  third  persons  are  admissible  it  is  imma- 
terial whether  the  person  who  made  them  be  living  or  dead.* 

(4)  Book  Entries  Used  as  Mcviora7ida.  —  In  many  cases  entries  in  books  of 
account  which  would  not  be  admissible  under  the  rules  governing  the  admission 
of  books  of  account  as  such  may  be  used  in  evidence  as  mere  private  memo- 
randa for  the  purpose  of  refreshing  the  memory  of  a  witness.  In  such  case  the 
entries  lose  their  distinctive  character  as  independent  evidence,  and  become 
mere  aids  to  the  testimony  of  the  witness,  which  is  the  principal  evidence. 
This  branch  of  the  subject  will  be  discussed  elsewhere  in  this  work.* 


books  were  books  of  original  entries,  or  that 
the  entries  involved  were  made  by  the  clerk 
who  produced  the  books,  or  that  the  drafts  had 
been  made  or  the  proceeds  used  for  the  benefit 
of  the  payees,  are  not  admissible  as  against 
such  payees,  to  establish  the  receipt  of  moneys 
out  of  the  fund  involved  in  the  accounting. 
Chandler  v.  Pomeroy,  87  Fed.  Rep.  262. 

Hotel  Register. —  In  an  action  between  third 
parties  the  registers  of  a  hotel,  without  proof 
that  the  names  thereon  are  true  entries  of  the 
guests  of  the  hotel  that  they  are  paying  guests 
or  the  duration  of  their  visits,  are  inadmissi- 
ble to  prove  the  extent  of  the  hotel's  business. 
Wittenburg  v.  Mollyneaux,  (Neb.  1898)  75  N. 
W.  Rep.  835,  the  court  intimating  that  under 
proper  circumstances  and  with  proper  prelimi- 
nary proof  the  registers  might  be  admissible 
as  entries  in  the  course  of  business  or  memo- 
randa to  refresh  the  witness's  memory. 

1.  Entry  Need  Not  Be  Against  Interest.  — 
Stark.  Ev.  465;  Bridgcwater  v.  Roxbury,  54 
Conn.  213;  Augusta  v.  Winsor,  ig  Me.  317; 
Kennedy  v.  Doyle,  10  Allen  (Mass.)  161. 

Entries  made  in  his  book  of  accounts  in  the 
usual  course  of  business  by  a  person  since  de- 
ceased, whose  duty  it  was  to  make  them,  are 
admissible  in  evidence  against  third  parties, 
the  connection  of  such  deceased  person  with 
the  transaction  being  established  alhmdc  ;  and 
this  is  so  although  the  entries  were  in  his 
favor.  Lassone  v.  Boston,  etc.,  R.  Co.,  66  N. 
H.  345.  But  see  State  v.  Wooderd,  20  Iowa 
541;  Sypher  v,  Savery,  39  Iowa  25S. 

2.  Necessity  for  Death  of  Party  Making  Entry. 
—  With  reference  to  the  admission  of  entries 
made  by  clerks  and  third  persons,  Mr.  Green- 
leaf,  after  noting  that  in  most  of,  if  not  all,  the 
reported  cases,  the  person  making  the  entries 
was  dead,  and  the  entries  were  received  on 
proof  of  his  handwriting,  says:  "  But  it  is 
conceived  that  the  fact  of  his  death  is  not  ma- 
terial to  the  admissibility  of  this  kind  of  evi- 
dence. There  are  two  classes  of  admissible 
entries,  between  which  there  is  a  clear  distinc- 
tion, in  regard  to  the  principle  on  which  they 
are  received  in  evidence.  The  one  class  con- 
sists of  entries  made  against  the  interest  of  the 
party  making  them;  and  these  derive  their 
admissibility  from  this  circumstance  alone. 


It  is,  therefore,  not  material  when  they  were 
made.  The  testimony  of  the  party  who  made 
them  would  be  the  best  evidence  of  the  fact; 
but,  if  he  is  dead,  the  entry  of  the  fact  made 
by  him  in  the  ordinary  course  of  his  business, 
and  against  his  interest,  is  received  as  second- 
ary evidence  in  a  controversy  between  third 
persons.  The  other  class  of  entries  consists  of 
those  which  constitute  parts  of  a  chain  or  com- 
bination of  transactions  between  the  parties, 
the  proof  of  one  raising  a  presumption  that 
another  has  taken  place.  Here,  the  value  of 
the  entry  as  evidence  lies  in  this,  that  it  was 
contemporaneous  with  the  principal  fact  done, 
forming  a  link  in  the  chain  of  events,  and 
being  part  of  res  gesta.  It  is  not  merely 
the  declaration  of  the  party,  but  it  is  a  verbal 
contemporaneous  act,  belonging,  not  necessa- 
rily indeed,  but  ordinarily  and  naturally,  to  the 
principal  thing.  It  is  on  this  ground  that  this 
latter  class  of  entries  is  admitted;  and  there- 
fore it  can  make  no  difference,  as  to  their 
admissibility,  whether  the  party  who  made 
them  be  living  or  dead,  nor  whether  he  was 
or  was  not  interested  in  making  them,  his  in- 
terest going  only  to  affect  the  credibility  or 
weight  of  the  evidence  when  received." 
I  Greenl.  Ev.,  120. 

This  statement  of  the  law  was  quoted  with 
approval  in  Chicago,  etc.,  R.  Co.  v.  IngersoU, 
65  111.  399,  in  which  entries  in  the  books  of  a 
third  person,  made  in  the  usual  course  of  busi- 
ness and  being  a  part  of  the  res  gcstir,  were 
admitted  without  proof  of  the  death  of  the 
person  who  made  them.  But  see  Sypher  v. 
Savery,  39  Iowa  258. 

In  State  v.  Thomas,  64  N.  Car.  74,  it  was 
held  that  entries  in  the  course  of  business  of  a 
railroad  company  by  one  at  the  time  an 
agent  of  the  company,  and  still  living,  but  ab- 
sent from  the  state,  were  not  competent  evi- 
dence of  the  facts  therein  set  forth,  upon  the 
trial  of  a  third  person  for  crime. 

3.  Lindenthal  v.  Hatch,  (N.  J.  i8g8)  39  All. 
Rep.  662.  See  the  title  Memoranda.  And 
see  Encyc.  of  Pi.,  and  Pr.,  title  E.xamination 
OK  WiTNi-.ssKs,  vol.  S,  p.  70, 

Book  Entries  Admissible  to  Support  or  Contradict 
a  Witness.  —  Wlicrc  on  cross-cxainin.ition  the 
reliability  of  a  witness's  testimony  depends 
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(5)  Bank  Pass  Books.  —  The  entries  made  by  a  bank  in  its  books,  or  in  the 
private  book  of  a  depositor,  of  the  amounts  and  dates  of  deposits,  are  admis- 
sible in  evidence  to  show  these  facts,  and  are  binding  upon  the  bank.*  But 
an  entry  so  made  by  tlie  bank  in  the  pass  book  of  a  depositor,  crediting  him 


mainly  on  what  appears  in  books  of  account 
kept  by  him  in  relation  to  the  transactions 
constituting  the  matter  in  controversy,  the 
books  are  admissible  as  corroborative  of  his 
testimony  in  relation  to  the  mode  of  transact- 
ing the  business.  Missisquoi  Bank  v.  Evarts, 
45  Vt.  293.  See  also  Wright  v.  Towle,  67 
Mich.  255;  Donahue  v.  Connor,  93  Pa.  St.  356; 
Miller  v.  White,  16  Can.  Sup.  Ct.  Rep.  445. 

Books  of  account  are  admissible  to  refute 
witnesses  who  have  referred  to  them  in  their 
testimony,  and  especially  when  they  state  that 
they  know  such  matters  only  from  having  seen 
them  in  the  books;  and  in  such  case  they  need 
not  be  formally  proved  as  required  by  statute. 
Davenport  v.  Cuinmings,  15  Iowa  2ig. 

In  an  action  to  recover  for  the  services  of  an 
attorney  at  law,  since  deceased,  an  entry  in 
the  attorney's  books  in  his  handwriting  show- 
ing that  the  fee  in  a  certain  suit  was  paid  by 
the  defendant  was  held  admissible  as  tending 
to  contradict  the  statement  of  one  of  the  de- 
fendants' witnesses  that  the  fee  had  been  paid 
by  himself.    Moshier  v.  Frost,  110  111.  206. 

Books  of  account  are  admissible  for  the  pur- 
pose of  contradicting  a  witness  who  has  im- 
peached them.  Terry  v.  McNiel,  58  Barb.  (N. 
Y.)  241. 

1.  Bank    Books    Admissible    in    Evidence. — 

Chesapeake  Bank  v.  Swain,  2g  Md.  483; 
Union  Bank  v.  Knapp,  3  Pick.  (Mass.)  96,  15 
Am.  Dec.  181;  Jermain  v.  Denniston,  6  N.  Y. 
276;  Farmers',  etc..  Bank  v.  Boraef,  i  Rawle 
(Pa.)  152;  Wills  Point  Bank  v.  Bates,  72  Tex. 
137;  Goff  V.  Stoughton  State  Bank,  84  Wis. 
369;  Morris  v.  Unwin,  4  L.  C.  Rep.  235. 

The  pass  books  and  signature  books  of  a 
savings  bank  are  admissible,  with  the  testi- 
mony of  the  bank  officers,  as  original  docu- 
ments and  res  g^estit  in  showing  the  existence 
of  deposits.    People  v.  Hurst,  41  Mich.  328. 

A  bank  book  is  admissible  to  show  that  the 
depositor's  account  has  not  been  balanced. 
Goff  V.  Stoughton  State  Bank,  84  Wis.  369. 

A  bank  pass  book  showing  an  account  of  a 
certain  person  with  the  bank  is  inadmissible 
for  the  purpose  of  showing  that  such  person 
was  not  a  fictitious  person.  Hirsch  v.  Jones, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  604. 

Entry  Must  Be  Contemporary  with  Deposit.  — 
It  has  been  held  in  New  York  that  if  a  cus- 
tomer of  a  bank  sends  his  bank  book  with  the 
money  to  be  deposited,  and  the  credit  is  given 
in  the  book  when  the  deposit  is  made,  it  be- 
comes an  original  entry,  and  is  conclusive  on 
the  bank,  but  it  would  be  otherwise  if  the  book 
were  sent  to  be  written  up  afterwards.  Man- 
hattan Co.  V.  Lydig,  4  Johns.  (N.  Y.)  377,  4 
Am.  Dec.  280. 

Bank  Book  of  Commissioner  in  Equity  Evidence 
of  Discharge  of  Duty.  —  The  bank  book  of  a  de- 
ceased, or  outgoing,  commissioner  in  equity, 
regular  in  form,  credited  with  deposits  of 
more  than  sufficient  to  cover  the  amount  re- 
ceived by  him  from  the  estate,  is  sufficient 
evidence  of  a  due  discharge  of  official  duty,  in 
the   absence   of   evidence   to   the  contrary. 


Featherston  v.  Norris,  7  S.  Car.  472,  14  S.  Car. 
624;  State  V.  Norris,  15  S.  Car.  241. 

Bank  Officers  Agents  of  Both  Bank  and  Depos- 
itor —  Massachusetts.  —  In  Massachusetts  it  has 
been  held  that  the  books  kept  by  a  bank  are 
competent  evidence,  in  an  action  by  the  bank 
against  a  depositor  for  having  overdrawn,  to 
show  receipts  and  payments  of  money,  the 
grounds  of  their  admissibility  being  not  only 
those  common  to  entries  in  general,  but  pecul- 
iarly because  the  bank  furnishes  transcripts 
of  its  books  to  its  depositors,  which  in  efifect 
operate  as  the  mutual  acknowledgment  of  the 
parties  as  to  their  money  dealings,  and  also 
because,  since  the  books  are  open  to  the  in- 
spection of  the  depositors,  and  the  bank  is- 
bound  to  produce  them  on  all  proper  occasions, 
the  officers  of  the  bank  having  charge  of  the 
books  are  to  be  so  far  considered  as  the  agents 
of  both  parties.  Union  Bank  v.  Knapp,  3 
Pick.  (Mass.)  96,  15  Am.  Dec.  181.  See  also 
Watson  V.  Phcenix  Bank,  8  Met.  (Mass.)  217, 
41  Am.  Dec.  500. 

Variance  Between  Entries  in  Books  of  Bank  and 
Depositor  —  Admissibility  and  Weight  of  Bank's 
Entry.  —  Where  a  bank  was  sued  by  a  depos- 
itor in  assumpsit  for  money  had  and  received, 
and  the  plaintiff  on  the  trial  produced  his 
bank  book  showing  a  deposit  of  $800,  made 
on  a  certain  day,  and  also  produced  a  witness 
who  swore  that  he  made  the  deposit  for  the 
plaintiff,  and  the  bank  claimed  that  the  money 
deposited  was  in  fact  $80,  and  that  the  figures 
"  800  "  had  been  set  down  in  the  plaintiff's 
book  by  the  clerk  of  the  bank  who  received  the 
deposit,  by  mistake,  instead  of  "  80,"  and  to 
support  this  defense  offered  the  clerk  as  a  wit- 
ness, and  also  a  book  of  the  bank  in  which  the 
clerk  had  entered  the  deposit  as  $80  immedi- 
ately before  the  entry  made  by  him  in  the  de- 
positor's book,  and  the  trial  court  rejected  the 
bank's  book,  it  was  held  that  this  was  errone- 
ous; the  bank's  book  together  with  that  of  the 
customer  and  the  testimony  of  the  clerk  was 
evidence  to  go  to  the  jury.  Farmers',  etc., 
Bank  v.  Boraef,  i  Rawle  (Pa.)  152.  In  this 
case,  Tod,  J.,  said:  "  If  the  book  belonging 
to  Boraef,  the  plaintiff,  had  been  lost  or  with- 
held, no  doubt  the  bank  entries  might  be 
prima  facie  sufficient.  If  the  bank  relied  on 
its  own  book,  not  only  as  the  original  entry, 
but  as  superior  and  controlling  and  correcting 
the  book  of  Boraef,  it  asked  too  much;  for  the 
main  evidence  of  the  contract  was  the  docu- 
ment delivered  to  Boraef.  He  could  not  over- 
see the  bank  books,  nor  had  he  any  business 
to  examine  them.  He  never  intended  to  rely 
upon  their  entries,  but  held  in  his  own  hand 
his  own  voucher  equal  to  a  receipt.  There- 
fore the  book  offered  by  the  bank  would  have 
been  a  sort  of  evidence  quite  inconclusive,  as 
I  take  it,  and  worth  very  little,  if  unsup- 
ported, yet  it  by  no  means  follows  that  it  was 
no  evidence  at  all.  A  mistake  was  alleged, 
and  it  appears  that  a  mistake  somewhere  ex- 
isted. 'The  bank  might  have  had  other  evi- 
dence. The  book  ought  to  have  gone  with  the- 
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on  Appeal. 


-with  a  certain  sum  as  deposited,  is  only  prima  facie  evidence,  for  such  an  entry 
•does  not  constitute  a  written  contract  between  the  parties,  but  is  merely  evi- 
dence in  the  nature  of  a  receipt  for  a  deposit,  and  may  be  explained  or  contra- 
•dicted  by  parol  evidence.* 

VII.  Documentary  Evidence  on  Appeal  —  1.  Admissibility  of  Record  Evi- 
dence—  a.  To  Sustain  Judgment.  —  The  production  of  record  evidence 
omitted  or  imperfectly  proved  on  the  trial  of  a  cause  is  permitted  in  an  appel- 
late court  for  the  purpose  of  sustaining  a  judgment.*    Evidence  of  this  char- 


plaintiff's  book,  and  with  Meyer's  (the  clerk) 
testimony,  to  the  jury,  as  containing  one  of 
the  entries  made  by  him  at  the  time,  with  his 
■explanations  if  he  had  any  to  offer." 

Depositor's  Book  Admissible  to  Contradict  Entry 
in  Bank's  Book.  —  In  an  action  against  a  bank 
where  there  was  a  conflict  in  the  evidence  as 
to  when  a  depositor's  account  was  balanced, 
and  the  bank,  relying  upon  its  ledger  account, 
•claimed  that  the  account  was  balanced  on  a 
certain  day,  the  depositor's  book  is  admissible 
for  the  purpose  of  contradicting  such  claim  by 
the  entries  therein.  Goff  v.  Stoughton  State 
Bank,  84  Wis.  369. 

Single  Entry  in  Depositor's  Book  Admissible 
to  Show  Character  of  Deposit  —  Usage.  —  The 
plaintiff  deposited  $3,(;oo  in  coin  with  the  de- 
fendant bank,  which,  by  agreement,  was  re- 
■ceived  as  a  special  deposit,  and  was  entered 
on  the  depositor's  book  as  "  Cash  (coin) 
$3,000."  The  plaintiff  subsequently  drew  a 
check  for  the  amount  to  be  paid  in  specie, 
which  was  refused,  gold  being  then  greatly  at 
a  premium,  whereupon  the  plaintiff  brought 
an  action  to  recover  the  amount  in  specie,  and 
offered  the  above  entry  to  show  the  nature  of 
the  deposit,  the  book  having  been  balanced  at 
•different  times  between  the  dates  of  the  de- 
posit and  check.  The  defendant  objected  to 
the  admission  of  the  single  entry,  because  the 
book  as  a  whole  showed  the  relation  of  debtor 
and  creditor.  It  was  held  that  the  single  entry 
apart  from  the  other  entries  in  the  book,  was 
admissible  as  evidence  for  the  plaintiff  for  the 
purpose  of  verifying  the  testimony  of  a  witness 
as  to  the  circumstances  of  the  deposit,  and  of 
showing  the  nature  of  the  entry,  as  indicative 
of  the  character  of  the  deposit,  the  defendant 
being  at  liberty  to  use  the  other  entries.  Also 
that  the  plaintiff  could  introduce  evidence  to 
show  that  according  to  the  general  and  well- 
known  usage  of  the  local  banks,  the  entry  im- 
ported an  agreement  by  the  defendant  to 
return  the  deposit  in  kind,  such  evidence  being 
offered  for  the  purpose  of  explaining  a  latent 
or  patent  ambiguity  in  the  entry  itself;  and 
also  that  according  to  this  usage,  the  striking 
of  balances  subsequent  to  the  entry  did  not 
work  any  change  in  the  character  of  the  de- 
posit, the  balance  to  the  credit  of  the  plaintiff 
having  always  exceeded  the  amount  of  the  de- 
posit. Chesapeake  Bank  v.  Swain,  29  Md. 
483- 

Not  Admissible  in  Bank's  Favor  —  Quebec.  — 
In  Brooke  v.  City  Bank,  i  L.  C.  Rep.  112,  it 
was  held  in  1849  lhat  the  books  of  a  bank  are 
•not  evidence  in  its  favor  to  prove  payments 
made  by  it. 

Ii>iq/an</.  —  By  the  Bankers'  Books  Evidence 
Act,  1879,  55  3,  copies  of  entries  in  the  books  of 
a  banker  are  admissible  as  evidence  against 
any  one,  so  that  copies  of  entries  in  the  books 
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of  the  bankers  of  the  defendant  are  evidence 
against  the  plaintiff.  Harding  v.  Williams,  14 
Cli.  Div.  197.  Such  copies  can  be  produced 
only  as  secondary  evidence.  See  Steph.  Dig. 
Ev.,  art.  36. 

1.  Entries  in  Bank  Books  Only  Prima  Facie  Evi- 
dence. —  The  following  cases  sustain  the  propo- 
sition as  stated  in  the  text:  Talcott  v.  Larned 
First  Nat.  Bank,  53  Kan.  480;  Branch  v.  Daw. 
son,  36  Minn.  193. 

The  following  cases  hold  that  such  evidence 
is  not  conclusive:  Mechanics',  etc..  Bank  v. 
Smith,  19  Johns.  (N.  Y.)  115;  Weisser  Deni- 
son,  10  N.  Y.  68,  61  Am.  Dec.  731.  See  the 
title  Banks  a.nu  Banking,  vol.  3,  p.  840. 

Where  a  depositor's  book  showed  two  de- 
posits of  the  same  amount  on  the  same  day, 
but  the  bank's  cash  book  and  blotter  showed 
only  one  such  deposit,  and  it  appeared  that  the 
entries  in  the  depositor's  book  were  not  made 
at  the  time,  but  were  copied  afterwards  from 
the  ledger,  it  was  held  that  the  depositor's 
book  was  not  conclusive,  but  it  might  be 
shown  that  the  double  entry  was  a  mistake, 
and  only  one  deposit  in  fact  made.  M'-Lean 
County  Bank  v.  Mitchell,  88  111.  52. 

A  bank  book  is  no  contract,  and  is  only  one 
of  the  means  of  indicating  the  state  of  the  funds 
held  by  the  bank  for  the  depositor.  Whatever 
presumptions  may  arise  from  it,  and  whatever 
protection  may  be  given  to  acts  innocently 
done  on  that  presumption,  it  cannot  exclude 
explanatory  evidence.  Davis  v.  Lenawee 
County  Sav.  Bank,  53  Mich.  163. 

It  is  competent  for  a  bank  to  prove  by  its 
cashier  that  through  a  mistake  made  by  him 
in  entering  a  deposit  in  a  customer's  bank 
book,  he  has  given  too  large  a  credit  to  such 
depositor.  Lewis  v.  Eastern  Bank,  32  Me.  90. 
In  this  case  Wells,  J.,  said:  "  The  entry  in  the 
bank  book  is  substantially  a  receipt  by  which 
the  bank  acknowledges  the  reception  of  the 
money  on  deposit,  through  the  agency  of  its 
cashier.  It  is  now  well  settled  that  receipts 
are  open  to  explanation  by  parol  evidence. 
This  case  falls  within  that  principle,  and  the 
testimony  is  admissible  for  that  purpose." 

Where  a  mistake  is  alleged  to  have  lieen 
made  in  a  customer's  bank  book  by  the  bank- 
er's clerk,  the  question  is  for  the  jury  upon  the 
evidence.  Snead  v.  Williams,  9  L.  T.  N.  S. 
115. 

2.  Record  Evidence  Admissible  to  Sustain  Judg- 
ment. -Burt  7'.  Place,  4  Wend.  (X.  \' .)  591  ; 
Armstrong  t.  Percy,  5  Wend.  (N.  Y.)  535; 
Ritchie  v.  Putnam,  13  Wend.  (N.  Y.)  524;  VVill- 
iams  7'.  Wood,  14  Wend.  (N.  Y.)  126;  Hart 
Coltrain,  24  Wend.  (N.  Y.)  14;  Charleston 
Bank  Emcric,  2  Sandf.  (N.  Y.)  718;  Jarvis 
V.  Sewall,  40  Barb.  (N.  Y.)44o;  Robert?',  (iood, 
36  N.  Y.  408;  Stilwcll  V.  Carpenter,  62  N.  Y. 
(■)39;  Dunford  v.  Weaver,  84  N.  Y.  441;;  Dun- 
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acter  is  received  by  the  appellate  court  for  the  reason  that,  being  in  its  nature 
incontrovertible,  it  would  be  idle  to  send  the  case  back  for  a  new  trial  for  the 
sole  purpose  of  admitting  it.*  But  the  evidence  so  received  is  in  general 
confined  to  records,  or  documentary  evidence  which  proves  itself,  and  on 
which  no  question  can  arise  in  the  cause  except  such  as  is  apparent  on  its 
face.- 

b.  To  Secure  Reversal.  —  Record  evidence  is  inadmissible  in  an  appel- 
late court  for  the  purpose  of  securing  a  reversal  of  the  decision  appealed 
from.-' 

2.  Documents  Which  a  Party  Refused  to  Produce  at  the  Trial.  —  Documentary 
evidence  cannot  be  received  on  appeal  where  the  party  offering  it,  in  the  exer- 
cise of  his  discretion,  refused  to  produce  it  at  the  trial.* 

ham  V.  Townshend,  Ii8  N.  Y.  281,  affir?nin^  ^•^ 
Hun  (N.  Y.)  580;  Moore  v.  Williams,  55  N.  Y. 
Super.  Ct.  116,  affirmed  115  N.  Y.  586;  Toole  v. 
Oneida  County,  4  N.  Y.  Ann.  Cas.  124,  13  N. 
Y.  App.  Div.  471.  See  also  High  v.  Wilson,  2 
Johns.  (N.  Y.)  46;  Carter  v.  Beckvvith,  82  N. 
Y.  83. 

Record  evidence  of  a  fact  imperfectly  proved 
at  the  trial  may  be  exhibited  on  the  argument 
of  the  case  in  opposition  to  a  motion  for  a  new 
trial.  Ritchie  v.  Putnam,  13  Wend.  (N.  Y.) 
524- 

An  omission  in  proof  of  a  matter  of  record 
may  be  supplied  on  appeal  to  sustain  a  judg- 
ment, where  the  record  cannot  be  answered 
or  changed.  Dunford  v.  Weaver,  84  N.  Y. 
445- 

A  defect  in  the  form  and  manner  of  authen- 
tication of  a  certificate  of  discharge  in  bank- 
ruptcyi  offered  in  evidence  on  the  trial  of  a 
cause  at  the  circuit,  may  be  obviated  by  jiro- 
ducing,  upon  the  argument  at  bar,  a  certificate 
duly  exemplified  and  authenticated.  Dresser 
'•.  Brooks,  3  Barb.  (N.  Y.)  429. 

Where,  in  an  action  for  the  foreclosure  of  a 
mortgage  covering  certain  leasehold  interests, 
the  pleadings  showed  that  leases  were  included 
in  the  mortgage,  and  disclosed  what  premises 
were  leased  and  for  what  term  of  years,  it  was 
held  that  the  leases  or  a  record  of  them  could 
properly  be  read  and  considered  on  appeal, 
although  not  read  in  the  court  below.  Catlin 
V.  Grissler,  57  N.  Y.  363. 

The  rule  stated  in  the  text  applies  where 
there  is  a  motion  for  a  new  trial  on  a  case 
made,  and  not  where  the  motion  is  founded  on 
a  bill  of  exceptions.  Hart  v.  Coltrain,  24 
Wend.  (N.  Y.)  14. 

When  Documentary  Evidence  Has  Been  Received 
at  the  Trial  upon  Insufficient  Proof,  but  it  is 
made  to  appear  to  the  appellate  court  that  the 
evidence  so  received  was  correct,  the  judgment 
of  the  lower  court  will  not  be  disturbed;  thus 
where  a  copy  of  a  statute  of  another  state  was 
received  at  the  trial  upon  insufficient  proof,  but 
it  was  apparent  to  the  appellate  court  from  an 
official  and  proper  source  of  information  that 
such  copy  was  correct,  it  was  held  that  a  venire 
de  iinvo  would  not  be  awarded  for  that  error. 
McDugald  V.  Smith,  11  Ired.  L.  (33  N.  Car.) 
376,  approved  in  Grace  v.  Hannah,  6  Jones  L. 
(51  N.  Car.) 94. 

For  Matters  of  Pleading  and  Practice  Relating 
to  the  Subject  of  Documentary  Evidence  on  Appeal, 
see  the  following  titles  in  the  Encyclo- 
VJVXiiK  OF  Pleading  and  Practice:  Appeals, 
vol.   2,   p.    I;    Bills  of  Exceptions,  vol. 


3,  p.  374;  Case  Made  on  Appeal,  vol.  3,  p. 
879 

1.  Reason  for  So  Receiving  Evidence.  —  Ritchie 
V.  Putnam,  13  Wend.  (N.  Y.)  524;  Charleston 
Bank  17.  Emeric,  2  Sandf.  (N.Y.)7i8;  Dunham 
V.  Townshend,  118  N.  Y.  281. 

2.  Only  Documents  Which  Prove  Themselves  So 
Received.  —  Onderdonk  v.  Voorhis,  2  Robt. 
(N.  Y.)  623;  Brooks  v.  Higby,  11  Hun  (K.  Y.) 
235.  Thus,  in  this  case  it  was  held  that  a 
notarial  certificate,  being  but  presumptive  evi- 
dence, which  may  be  explained  or  contradicted 
by  the  party  against  whom  it  is  produced,  can- 
not be  received  on  appeal.  See  also  Lionais 
V.  Molson's  Bank,  10  Can.  Sup.  Ct.  Rep. 
526. 

City  Ordinance.  —  The  rule  which  sanctions 
the  introduction  of  record  evidence  upon  an 
appeal  has  no  application  to  the  ordinances  of 
a  municipal  corporation.  The  provision  of  the 
New  York  Act  of  1832,  c.  158,  ^  I,  authorizing 
ordinances  of  the  common  council  of  the  city 
of  New  York  to  be  read  in  evidence  in  all 
courts,  relates  to  their  introduction  upon  a 
trial,  and  not  to  their  being  read  in  an  appel- 
late tribunal.  Porter  v.  Waring,  69  N.  Y. 
250. 

3.  Record  Evidence  Inadmissible  to  Secure  Re- 
versal.—  Stilwell  V.  Carpenter,  62  N.  Y.  639; 
Porter  v.  Waring,  69  N.  Y.  250;  Day  v.  New 
Lots,  107  N.  Y.  148;  Irving  Bank  v.  Adams, 
28  Hun  (N.  Y.)  108.  See  also  Munoz  v.  Wil- 
son, III  N.  Y.  295. 

While  records  are  sometimes  received  on 
argument  in  an  appellate  court  to  cure  an  omis- 
sion through  inadvertence  of  proof  on  trial, 
this  is  only  permitted  to  uphold  a  judgment, 
not  to  reverse  it,  as  a  reversal  is  only  for  error 
committed  below,  and  there  can  be  no  error 
in  deciding  contrary  to  a  record  not  produced. 
Stilwell  V.  Carpenter,  62  N.  Y.  639. 

Mortgage.  —  But  in  Genet  v.  Davenport,  66  ■ 
Barb.  (N.  Y.)  412,  it  was  held  that  a  mortgage 
not  introduced  at  the  trial  might  be  read 
in  argument  in  the  appellate  court  to  sup- 
ply defects  in  proof,  and  that  the  judgment 
might  be  reversed  upon  the  facts  shown 
thereby. 

4.  Documents  Which  a  Party  Refused  to  Pro- 
duce Below.  —  Onderdonk  v.  Voorhis,  2  Robt. 
(N.  Y.)  623. 

Where  the  plaintiff  in  an  action  to  recover 
the  salary  attached  to  an  office  to  vi-hich  he 
claimed  to  have  been  appointed  had  his  atten- 
tion specifically  called  on  the  trial  to  the  fact 
that  he  had  omitted  to  prove  his  appointment, 
it  was  held  that  he  could  not,  on  the  hearing  of 
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3.  Documents  Constituting  Foundation  for  Action  Not  Admissible  in  Their  Own, 
Support.  —  Documentary  evidence  upon  which  the  trial  below  is  founded,  where 
the  document  itself,  and  not  its  admission  or  exclusion,  is  made  the  subject 
of  appeal,  is  not  admissible  in  the  appellate  court  as  evidence  in  its  own 
support.* 


an  appeal  taken  by  the  defendant,  against 
whom  judgment  had  been  rendered,  introduce 
documentary  evidence  of  his  appointment. 
Moser  v.  New  York,  21  Hun  (N.  Y.)  163. 

1.  Thus  the  report  of  appraisers  of  a  pro- 
posed drain,  when  appealed  from  to  the  Circuit 
Court,  is  one  of  the  papers  in  the  case  upon 
which  the  trial  is  founded,  and  is  not  proper 


evidence  in  its  own  support.  McKinsey  v. 
Bowman,  58  Ind.  88;  Beck  v.  Pavey,  69 
Ind.  304;  Bohr  v.  Neuensch wander,  120  Ind. 
449- 

So  also  of  the  report  of  the  viewers  appointed 
to  view  the  location  of  a  proposed  highway. 
Coyner  v.  Boyd,  55  Ind.  166;  Freck  v.  Chris- 
tian, 55  Ind.  320. 
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ABANDONMEXT  (see  Divorce): 
Dedication,  84 
Derelict,  395 
Dereliction,  396 

Deviation  in  marine  insurance,  442 
Distress,  655 

Second  distress,  628 

ABATEMENT  : 

Dissolution  of  corporations : 

Pending  suits,  606,  613 

ABBREVIATIONS  : 

Documentary  evidence,  926 

ABSENCE : 
Demand,  211 

Concealment  of  persons  upon  whom  de- 
mand is  to  be  made,  211 

ABSTRACT  : 

Docket,  875 

ABUTTING  OWNERS,  see  Dedication. 

ACCEPTANCE  (see  Dedication;  Deeds): 
Deeds,  162 

Deed  may  be   accepted   after  grantor's 
death,  152 

ACCESS  : 
Divorce : 

Birth  of  child  where  access  by  husband 

impossible,  758 
Parties  as  witnesses,  848 

ACCOMI'IifCE: 
Detectives : 

Question  as  to  whether  or  not  detective  is 

an  accomplice  is  for  jury,  411 
When  detective  not  an  accomplice,  411 

ACCORD  AND  SATISFACTION 
Distress.  628 

ACCOUNTS,  see  Docu.mentarv  Evidence. 

ACCRETIONS : 

Dedication,  77 

ACKNOWIjEDGMENT  : 

Dedication,  35 
Deeds,  150,  151,  153 

Date  of  acknowledgment  control  time  title 

passes,  1 53 
Deed  need  not  be  complete  before  ac- 
knowledgment, 151 

ACTIONS  : 
Deputy : 

In  whose  name  action  should  be  brought, 

Disturbing  meetings : 

Civil  liability  for  disturbing  a  member  of 
the  congregation,  676 
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ACTIONS,  cont'd. 
Dividends  : 

Action  by  stockholder  against  corporation 

for  dividends,  690 
Proceedings  to  enforce  declaration,  689 
Proceedings  to  enforce  liability  of  direct- 
ors, 709 

Proceedings  to  enforce  liability  of  stock- 
holders where  dividend  is  paid  out  of 
capital,  703,  704 

Right  of  stockholder  to  recover  judgment 
for  dividends  to  which  his  shares  are  en- 
titled, 684 

ACT  OF  GOD: 

Demurrage,  258 

ADJOURNMENT  : 

Depositions,  339 

ADJUDGE : 

Determine,  416 

ADMIRALTY,  see  Demurrage. 

ADMISSIONS  (see  Declarations): 
Depositions,  365 

Deposition  taken  in  another  suit  between 
other  parties,  361 
Divorce,  844 

Admissible  in  evidence,  844 
Admission  of  marriage,  846 
Collusion,  846 

Confession  must  be  supported  by  other 

evidence,  845 
Confessions  and  admissions,  entitled  to 

little  weight,  845 
Corroboration,  845 

Corroborative  confession,    collusion  dis- 
proved, 846 
Corroborative  evidence,  847 
Default,  846 
Duress,  846 

Ecclesiastical  courts,  845 
Fraud, 846 

Particeps  criminis,  763 
Statutes,  844 

Statutes  prohibiting  divorce  based  on  con* 

fessions  and  admissions,  845 
Stipulation  or  admission  of  facts,  846 

ADULTERY: 

As  a  cause  for  divorce,  see  DIVORCE. 
Detectives,  413 

ADVERSE  POSSESSION,  see  Dedication. 

AFFIDAVIT  : 

Depositions,  320 

AFFIRMATION  : 

Depositions,  331 

AFFREIGHTMENT,  see  Demurrage. 
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AFLOAT : 

Demurrage,  233 

AFTER  ACQUIRED  TITLE: 

Deeds,  128 

AGE:  • 

Discretion,  473 

AGENCY    (see    Del    Credere  Agency; 
Dei'UTy): 
Declaration  in  evidence,  7 
Deeds  : 

Signature  by  agent,  144 

Agent  signing  for  principal  in  his  pres- 
ence, 144 
In  general,  144 
Ratification,  145 
Ratification  by  parol,  145 
Signature  by  another  in  grantor's  pres- 
ence and  with  his  consent,  144 
Dedication,  30 

Delcgata  potestas  noil  potest  delegari,  189 
Demand,  208,  213 

For  recovery  of  property   in   hands  of 
agent,  208 
Demurrage,  225 

Authority  of  agents,  225 

Contracts  made  by  agents,  225 

Liability  of  agents,  225 

Undisclosed  principal,  225 
Depositions : 

Notice,  328 
Disorderly  houses,  530 
Dissolution  of  corporations : 

Forfeiture  of  corporate  franchises  for  acts  of 
agents,  58g 

Acts  within    the    fair  and  reasonable 
scope  of  the  agency,  591 

General  rules  of  agency  apply,  589 

In  general,  589 

Municipal  corporations,  591 

Responsibility    for  acts   of  governing 
body,  590 

Unauthorized  acts  of  agents,  590 

Violation  of  charter  by  state  commission- 
ers in  taking  subscriptions,  590 
Distress,  630 

Agent  must  distrain  in  name  of  principal, 

630 

Agent's  right  to  distrain,  630 
Implied  authority  of  agent  to  distrain,  630 
Parol  authority  of  agent  to  distrain,  630 
Ratification  of  distress,  630 

AIDERS  AND  ABETTORS  : 

Disorderly  houses,  527 

ALIENATION  (see  Deeds): 
Descent,  401 

ALIENS  : 

Deeds,  132 

ALIMONY  (see  Divorce): 
Divorce,  740,  745 

Custody  of  children,  745 
Homestead,  859,  860 
Jurisdiction,  740 

Proceedings  in  rem  and  in  personam,  745 


ALTERATION  OF  INSTRUMENTS: 
Deeds,  152 

Delivery,  152 

Filling  blanks,  135,  136 

ALWAYS  AFLOAT: 

Demurrage,  233 

AMENDMENT : 
Depositions,  350 

Affidavit  of  commissioner,  351 
Amendment  of  commission,  351 
Amendment  of  testimony,  351 
Commissioner's  return,  350 
Deposition  of  commissioner,  351 
Examples,  351 
How  effected,  350 
Leave  of  court,  351 

AMOTION : 

Disfranchisement  distinguished,  478 

AMUSEMENTS : 

Disorderly  houses,  535 

ANCESTORS,  399 

ANIMALS  : 

Disfigure,  475,  476 
Distress : 

Animals  fera  natures,  643 

ANOTHER  SUIT  PENDING: 
Divorce,  840 

As  a  defense,  840 

Divorce  obtained  in  another  state  while 

suit  is  pending,  840 
Examples,  840 

APPEAL : 

Decide,  i 
Decision,  3 

Dissolution  of  corporations : 

Judgment  of  forfeiture,  584 
Documentary  evidence : 

Documents  constituting  foundation  for 
action  not  admissible  in  their  own  sup- 
port, 943 

Documents  which  party  refused  to  pro- 
duce at  trial,  942 

Record  evidence  admissible  to  sustain 
judgment,  941 

To  secure  reversal  of  judgment,  942 

APPEARANCE : 
Divorce,  746 

Appearance  without  domicil,  746 

APPRAISEMENT,  see  Distress. 

ARBITRARY  SIGNS  : 

Docutnentary  evidence,  926 

ARGUMENT  OF  COUNSEL : 

Depositions,  307 
Documentary  evidence : 

Reading  scientific  books  in  argument 
before  jury,  889 

ARREST  : 

Disturbing  meetings : 

Arrest  of  defendant  without  issuance  of 

process,  674 


ALLOWANCE  : 
Divorce  : 

Decree  a  mensa  et  thoro,  853 


ASSAULT  AND  BATTERY : 

Disturbing  meetings,  .672 
Divorce : 

Cruelty,  789,  790 

ASSEMBLY,  see  Disturbing  Meetings. 
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ASSIGNMENTS : 

Deeds,  loo 
Demurrage,  271 
Distress : 

Assignee  may  distrain,  632 

Lease  of  land  must  be  included  in  the 
assignment,  632 

ASSIGNMENTS  FOR  THE  BENEFIT  OF 
CREDITORS : 

Delay,  18S 
Distress : 

Goods  in  the  hands  of  assignee  for  the 
benefit  of  creditors,  646 

ASSIGNOR  : 

Demand,  206 

ASSISTANT  : 

Deputy  distinguished  from,  369 

ASSOCIATIONS,  see  Disfranchisement. 

ASSUMPSIT : 

Demurrage,  272 

ATTACHMENT  : 
Deputy : 

Appointment  of  servant  to  care  for  prop- 
erty attached,  376 
Dispose,  540 

Dissolution  of  corporations,  610 
Distress : 

Goods  upon  which  an  attachment  or  ex- 
ecution has  been  levied,  646 

ATTEMPTS  : 
Divorce  : 

Attempts  by  wife  to  poison  husband  as 

cruelty,  805 
Cruelty,  789 

Attempt  to  kill,  789 

Attempt  to  poison,  790,  805 

ATTESTATION  : 
Deeds,  148 

Competent  witnesses  required,  148 
Cross-examination  of  attesting  witnesses, 
150 

In  general,  148 

Need  not  see  grantor  sign,  149 
Number  of  witnesses  required,  149 
Phrase  under  which  witness  signs,  150 
Statutory  requirements  as  to  witnesses,  149 
The  act  of  attesting,  149 
Who  may  be  a  subscribing  witness,  148 
Witnesses  not  essential  at  common  law, 
148 

Witnesses  to  a  deed  are  not  intended  as 
witnesses  to  the  grantor's  capacity,  149 

ATTOKNEY  AND  CLIENT: 

Depositions,  305 

Notice,  327 

Opportunity  to  consult  with  counsel,  326 
Presence  of  counsel  or  parties,  332 
Unprofessional  statements  of  counsel,  307 
Deputy : 

Attorney  as  special  deputy,  374 
Divorce : 

Privilcgcfl  communications,  850 

ATTOUXEY-GENERAIj  : 
Dissolution  of  corporations : 

Waiver  of  forfeiture,  597 


ATTORNMENT : 
Distress,  632 

Where  mortgagor  attorns  as  tenant  to 
mortgagee,  633 

AUCTION  AND  AUCTIONEERS: 
Distress  : 

Goods  at  auctioneer's,  645 

AUTHORIZED : 

Direct  distinguished,  459 

AWAITING  TURN  : 

Demurrage,  239 

BAIL  : 

Depositions : 

By  mail,  348 

BAILIFF  : 
Distress,  630 

Bailiff  liable  for  irregular  distress,  657 
Landlord  or  bailiff  cannot  appraise,  653 
Liability  of  landlord  and  bailiff,  657  . 
Liability  of  landlord  where   bailiff  acts 

within  scope  of  his  authority,  657 
Ratification  of  unauthorized  acts  of  bailiff, 
■  657 

BAILMENT  (see  Demand;  Deposit): 
Demand,  208 

For  recovery  of  property  in  hands  of 
bailee,  209 

BANKRUPTCY : 

Dissolution  of  corporations.  566 

BANKS  AND  BANKING  (see  Deposit): 
Discount,  468 
Dissolution  of  corporations : 

Penalty  in  favor  of  holders  of  bank's  obli- 
gations upon  suspension  of  specie  pay- 
ment, 588 

Suspension  of  specie  payments  by  bank- 
ing corporations,  581 
Waiver  of  forfeiture  upon  suspension  of 
specie  payments,  598 

BARGAIN  AND  SALE: 
Deeds,  102 

After  statute  of  uses,  102 
Before  statute  of  uses,  102 
Common  use  as  conveyance,  io2 
Consideration,  102 
Statute  of  enrolment,  I02 
Vesting  title  in  future,  103 

BA  wnv  HOUSE,  see  Disorderly  Houses. 

BIGAMY: 

Divorce ; 

Proof  of  bigamous  marriage,  752 

BILLIARD  ROOMS: 

Disorderly  houses,  523,  524 

BILI>K  OF  EXCHANGE  AND  PROMIS- 
.SOKY  NOTES: 
Del  credere  agency,  187 

Receipt  of  worthless  bill  of  exchange,  187 
Whethcragcnt  guarantees  remittance,  187 
Distress : 

Acceptance  of  drafts  as  payment  of  rent, 
629 

Effect  of  taking  a  note  or  other  security  for 
rent,  629 

Right  of  distress  not  extinguished  i)y  tak- 
ing a  note  or  other  security,  629 
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BIM.S  OF  KXCHANGE,  "E^TC,  cont'd. 
Distress,  (ont'd. 

Substitution  of  promissory  note  for  rent, 
629 

Taking   the  tenant's  note  suspends  the 
right  of  distress,  629 
Without  defalcation,  167 

BIIjIjS  of  lading  (see  Demurrage): 
Demurrage,  223 

Bills  of  lading  not  providing  for  demur- 
rage, 230 

Bills  of  lading  providing  for  demurrage, 
230 

Where  bill  of  lading  contains  no  provision 
as  to  demurrage,  254 

BLOCK AD K : 

Demurrage,  245 

Deviation  in  marine  insurance  : 

Abandonment  of  voyage,  436 

To  avoid  blockade,  435 

To  gain  intelligence  of  blockade,  435 

BONA  FIDE  PURCHASER: 

Distress,  637,  638 

BONDS  (see  Dividends): 
Deputy,  372 

Liability  of  deputy,  384 

Bond  a  private  security,  386 

Effect  of    instructions  by  principal  to 

deputy,  384 
Form  of  bond,  385 
In  general,  384 

Liability  apart  from  bond,  386 
Liability  of  deputy  to  principal's  sure- 
ties, 386 

Right  of  action  before  discharge  of 
liability  by  principal,  385 

Where  action  against  principal  was  un- 
successful, 385 

Wh?re  suit  against  principal  was  for  un- 
oTicial  act  of  principal,  385 

BOOKKEEPER : 
Documentary  evidence : 

Bookkeeper  making  charges  on  informa- 
tion of  salesman,  925 

BOOKS  AS  EVIDENCE,  see  Documentary 
Evidence. 

BOTTOMRY  : 

Deviation  in  marine  insurance,  420 

BOUNDARIES  : 
Dedication : 

How    limits   and   boundaries  are  deter. 

mined,  76 
Define,  178 

BOWLING  ALLEY : 

Disorderly  houses,  523,  524 

BREACH  OF  PROMISE  OF  MARRIAGE: 
Demand,  210 

Marriage  to  another  person  as  dispensing 
with  necessity  of  request  on  contract  to 
marry,  210 

BREACH  OF  THE  PEACE,  see  Disturbing 
Meetings. 

BRIDGES : 

Dedication,  23,  25 

Repairs,  84 

BROKERS,  see  Del  Credere  Agency. 


BUGGERY,  see  Sodomy. 

BUILDING  : 

Disorderly  houses,  512 

BUILDING  AND  LOAN  ASSOCIATIONS  : 

Discount,  470 

BURDEN  OF  PROOF  : 
Deeds : 

Reading,  142 
Demurrage,  256 
Deposit : 

Negligence,  2gi 
Depositions : 

That  witness  is  beyond  reach  of  process, 
354 

Dissolution  of  corporations : 

Proceeding  for  forfeiture,  596 

BY-LAWS  isee  Disfranchisement): 
Disfranchisement : 

Notice,  492 

CAMP  MEETINGS  : 

Disturbing  meetings,  668 

CAPTION,  see  Depositions. 

CAPTURE : 
Deviation  in  marine  insurance : 

To  avoid  capture,  435 

CARGO,  see  Deviation  in  Marine  Insurance. 

CARRIERS  OF  GOODS  (see  Demurrage; 
Deviation  in  Marine  Insurance): 
Deviation  in  marine  insurance,  420 
Distress : 

Goods  in  custody  of  common  carrier,  646 
Instruments  or  vehicles  of  conveyance  of 
goods,  646 

CARRYING  WEAPONS : 

Disturbing  meetings,  671 

CEMETERIES  : 

Dedication,  28 

CERTIFICATES  (see  Depositions): 
Documentary  evidence,  884 

Certificates    as  to  matters   collateral  to 

record,  884 
Certificates  as  to  result  of  record,  884 
Certificates  made  without  authority,  884 
Certificates    of    officer  not    evidence  of 

facts  to  which  he  is  authorized  to  cer- 
tify, 884 
Examples,  884 

Not  admissible  in  the  absence  of  statute, 
884 

Secondary  evidence,  884 
Statutes  providing  that  certificate  shall 
be  admissible,  884 

CHARACTER  IN  EVIDENCE  : 
Disorderly  houses,  536 

Character  and  reputation  of  accused,  534 
Character  and  reputation  of  inmates  and 

frequenters,  533 
Character  of  lessor,  535 
Divorce,  810 

Character  of  defendant,  753 
Character  of  particeps  criminis,  755 
Documentary  evidence : 

Evidence  of  character  of  person  making 
entries  in  books,  635 
Witnesses  as  to  adultery,  760 
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CHARITIES  : 
Dedication,  23,  27 

Churches  and  religious  bodies,  27 
Examples,  27,  28 
In  general,  27 
Validity  of  dedication,  27 

CHARTER  PARTIES,  see  Contracts  of 
Affreightment  and  Charter  Parties; 
Demurrage. 

CHARTERS,  see  Dissolution  of  Corpora- 

TIONS. 

CHASTITY  : 
Divorce : 

Unchastity  before  marriage,  754 

CHEATING,  180 

Dice,  451 

CHILDREN  : 

Descendants,  400 
Divorce : 

Custody  and  support  of  children  upon  divorce, 

see  Parent  and  Child. 
Aiding  and  abetting  cruelty  of  children, 

804 

Credibility  of  testimony,  850 
Exclusion  of  children,  802 
Protecting  wife  from  cruelty  of  child,  803 
Punishing  child  as  cruelty,  803 

CHOSES  IN  ACTION : 

Distress,  649 

CHURCHES  (see  Disturbing  Meetings) 
Dedication,  27 

CIRCUMSTANTIAL,  EVIDENCE  : 
Divorce : 

Adultery,  749 
Corroboration,  848 

CITIZENSHIP: 

Deem,  165 
Denization,  272. 

CL.P:RK  of  COURT: 
Depositions : 

Receipt,  349 
Signature,  321 

COHABITATION,  see  Divorce. 

COIilSEUM  : 

Dedication,  62 

COIJ.USrON.  see  Divorce. 

COLORE  OFFICII: 

Deputy,  393 

COLYSEE: 

Dedication,  62 

COMMERCE  : 

Dockage,  874 

C^>MMISSION  (see  Depositions): 
Del  credere  agency,  184 

Compromise  of  sale,  185 
No  del cridi  fi'  commission  on  cash  sale,  184 
When  commission  becomes  due,  184 
When  principal  fails  to  carry  out  contract, 
184 

Del  credere  commission,  183 
Discount,  469 

COMMISSIONERS,  see  Depositions. 


COMMISSION    MERCHANTS    (see  Del 
Credere  Agency): 
Distress : 

Goods  sent  to  agent  or  commission  mer- 
chant, 645 

COM>ION  CARRIERS  (see  Deviation  in 

Marine  Insurance): 
Distress : 

Goods  in  custody  of  common  carriers,  645,. 
646 

COMMON  LAW  : 

Depositions,  299 
Disorderly  houses,  509 

Effect  of  statutes  on  the  common  law,  510* 
Disturbing  meetings,  667 
Divorce,  726,  739 

COMMON  RECOVERIES  : 

Deeds,  96 

COM^IUNITY  PROPERTY: 
Divorce,  860 

Division  of  community  property,  865 
Husband  and  wife  tenants  in  common 

after  divorce,  860 
Where  no  order  for  division  is  made,  860 

COMPENSATION  : 
Deposit : 

Rights  of  the  depositary,  285 
Depositions,  307 

CONDITIONS  (see  Dissolution  of  Corpora- 
tions): 
Dedication,  75 

Dedicator  may  annex  conditions,  75 
Examples,  75 

Extent  of  right  to  impose  conditions,  75 
Reservation  of  right  to  operate  railroad,  75 
Right  to  impose  conditions  limited,  75 
Deeds,  142 
Defeasance,  i6g 

CONFESSIONS  (see  Declarations  in  Evi- 
dence): 
Detectives,  413 

Confessions  procured  by  artifice,  413 
Private  detective  not  a  person  in  authority, 
414 
Divorce,  844 

Admissible  in  evidence,  844 
Admission  of  marriage,  846 
Collusion.  833,  846 

Confession  must  be  supported  by  other 

evidence,  845 
Confessions  and  admissions  entitled  to 

little  weight,  845 
Corroboration,  845 

Corroborative    confession,  collusion  dis- 
proved, 846 
Corroborative  evidence,  847 
Default,  846 
Duress,  846 

Ecclesiastical  courts,  845 
Fraud,  846 

Particeps  criminis,  763 
Statutes,  S44 

Statutes  prohibiting  divorce  based  on  con- 
fessions and  admissions,  845 
Stipulation  or  admission  of  facts,  846 

CONFIRM.VTION  : 

Deeds,  100 
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COXFUCT  OF  LAWS  (see  Divorce): 
Deeds,  loi) 
Depositions,  332 

Compelling  testimony  where  depositions 
are  to  be  used  in  another  state,  340 
Dissolution  of  corporations : 

J  urisdiction  of  courts  of  one  state  as  to  cor- 
poration created  by  another,  584 
Divorce : 

Decree  rendered  in  another  state  is  res 

judicata,  842 
Desertion  in  another  state,  766 
Guilty  party  prohibited  from  marrying, 

854 

Whether  divorce  in  another  state  is  a  bar 
to  dower,  857 

CONNIVANCE,  see  Divorce, 

CONSENT : 

Declare,  12 

CONSKQUENTIAL  : 

Direct  distinguished,  458 

CONSIDERATION  : 
Deeds,  136 

Bargain  and  sale,  102 

Consideration  need  not  be  adequate,  103 

Consideration  need  not  be  expressed,  103 

Covenant  to  stand  seized,  loi 

Consideration  not  reciting,  loi 
Consideration  of  blood  or  marriage,  loi 
Covenant  to  stand  seized  in  future,  102 
Want  of  pecuniary  consideration,  102 

Insanity,  119 

Livery  of  seizin,  98 

Valuable  consideration  essential,  102 

Whether  deed  or  will,  91 
Demand,  207 

Failure  of  consideration,  207 
Demurrage,  229 

CON SP IRA  C  V,  see  Divorce. 

CONSTITUTIONAL    LAW    (see  Deposi- 
tions); 

Disorderly  houses,  510 

Distress,  620 

Dividends : 

Stock  dividends,  694 

Divorce,  731,  739 

Constitutional  prohibition  against  legisla- 
tive divorce,  731 
Impairing  obligation  of  contracts,  732 
Jurisdiction,  739 

Marriage  relation  controlled  by  state  laws, 
741 

CONSTRUCTION  (see  Distress;  Intreprk- 
tation): 
Divorce,  730 

CONSULS  AND  AMBASSADORS : 

Depositions,  301 
Documentary  Evidence,  881 

CONTEMPT  : 

Depositions,  340 

CONTINGENT  : 

Direct  distinguished,  457 

CONTINUANCES : 
Depositions,  339 

Holidays,  339 

Length  of  adjournment,  339 
Notice  of  intention  to  adjourn  from  day 
to  day,  339 


CONTINUANCES,  cont'd. 
Depositions,  cont'd. 

Record  to  show  cause  of  continuance,  339 
When  neither  party  appears,  339 
When  warranted,  339 

CONTRACTS  (see    Deeds;    Del  Credere 

Agency;  Demand;  Demurrage;  Deposit): 
Default,  168 
Deputy,  390 

Liability  of  principal,  392 
Distress : 

Examples,  626 

In  general,  626 

Rescission  of  contracts,  628 

Right  to  distrain  may  be  lost  by  contract, 
626 

Documentary  Evidence,  898 
Marriage,  727 

CONTRACTS  OF  AFFREIGHTMENT 
AND  CHARTER  PARTIES: 

Deviation  in  marine  insurance,  420 
Discharge,  464 
Dispatch,  539 

CONTRIBUTION  : 
Dividends : 

Liability  of  stockholders  where  dividend 
has  been  paid  out  of  capital,  704 

CONVENTIONAL  : 

Deposit,  281 

CONVE  YANCES,  see  Deeds. 

CONVOY : 
Deviation  in  marine  insurance : 

To  join  convoy,  436 

COPIES  (see  Documentary  Evidence): 
Depositions,  338 

CORPORATIONS  (see  Disfranchisement; 
Dissolution  of  Corporations;  Divi- 
dends): 

CORPORATIONS : 

Dedication,  33 
Deeds,  126 
Grantee,  132 

Mistake  in  name  of  corporation,  134 
Naming  corporate  grantor,  126 
Depositions : 

Service  of  notice,  328 

CORRESPONDENCE : 

Divorce,  756 

CORROBORATIVE  EVIDENCE: 
Divorce,  847 

Circumstantial  evidence,  848 

Confessions,  845 
Examples  847,  848 
Necessity  of,  847 
Statute  requiring,  848 

COSTS : 

Disbursement,  463 

COUNTIES  : 
Dedication : 

Acceptance,  47 

Power  of  local  governing  bodies,  81 
District,  661 

COURSE  OF  BUSINESS  : 

Documentary  evidence,  922,  938 
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COURT  : 

District,  663 
Dock  warrant,  876 

COURT-HOUSE : 

Dedication,  62 

COVENANTS : 

Deeds,  142 
Demise,  217 
Demurrage,  272 

COVENANT  TO  STAND  SEIZED,  loi 

CREDITORS  (see  Dissolution  of  Corpora- 
tion): 

Dissolution  of  corporations : 

Claimant  in  action  of  tort  as  creditor,  611 

CRIMINAL  LAW  (see  Decoy  Letters;  De- 
tectives; Disorderly  Houses;  Disturb- 
ing Meetings;  Divorce): 

Del  credere  agency,  183 

Depositions,  314 

Confronting  the  accused  with   the  wit- 
nesses against  him,  314 
Constitutional  guaranty,  315 
Express  statutory  authorization,  314 
In  general,  314 
In  the  United  States,  315 
Origin  and  development,  314 
State  statutes,  314 
Strict  compliance  with  statute,  315 
Taken  and  used  in  behalf  of  accused,  316 

Deputy : 

Liability  of  principal,  395 

Liability  to  criminal  prosecution,  390 

Destroy,  407 

Destructive,  408 

CROPS  : 

Distress,  642,  647 

CROSS-EXAMINATION : 
Depositions,  333 

In  general,  333 

Opportunity  for  cross-examination,  333 
Waiver,  334 

CRUELTY,  see  Divorce. 

CUIi-DE-SAC : 

Dedication.  24 

CURTESY : 
Deeds : 

Curtesy  in  separate  estates,  II3 
Divorce,  858 

Curtesy  barred  by  divorce,  858 
Curtesy  not  affected  by  decree  of  separa- 
tion, 853 

Curtesy  preserved  by  statute,  858 
Examples,  858 
In  general,  858 

CUSTODIA  LEGIS: 
Distress,  646 

H.mkrupt's  goods,  646 
Crops  sold  under  a  fieri  facias,  647 
Execution  of  a  bill  of  sale  not  a  removal, 
648 

Goods  in  hands  of  assignee  for  benefit  of 

creditors,  646 
Goods  levied  upon  an  attachment,  646 
Goods  sold  under  execution   or  attach- 
ment, 647 

Goods  taken  in  execution    liable  for  a 
year's  rrnl,  ^147 


CUSTODIA  LEGIS,  cont'd. 
Distress,  cont'd. 

Goods  upon  which  an  execution  has  beei» 
levied,  646 

Landlord  entitled  to  rent  due  at  time  of 

levy,  648 
Notice  to  sheriff,  649 

Property  rightfully  in  the  hands  of  re- 
ceiver, 646 
Rent  payable  in  advance,  649 
Revival  of  right  to  distrain,  647 
Sale  under  execution  valid  although  rent 

is  not  paid,  648 
When  goods  pass  into  custody  of  law,  647 
When  landlord  entitled  to  benefit  of  stat- 
ute, 648 

Who  is  entitled  to  claim  rent,  649 

CUSTOMARY    DISPATCH    (see  Demur- 
rage), 539 

DAMAGE  FEASANT  : 
Distress  : 

Tender,  626 

Tender  after  impounding,  627 

DAMAGES  (see  Distress)  : 
Demurrage : 

Damages  in  nature  of  demurrage,  228 

Demurrage  distinguished  from,  222 
Disfranchisement,  503 

For  wrongful  disfranchisement,  503 

In  general,  503 

Measure  of  damages,  504 

Religious  societies,  504 

Waiver  of  right  to  restoration,  503 
Dividends : 

Wrongful  refusal  to  allow  stockholder  to 
subscribe  for  new  stock,  686 
Time  (see  infra,  Implied  Contract  as  to 

Time): 

DANCE  HALLS  : 

Disorderly  houses,  524 

DANGER,  see  Deviation  in  Marine  Insur- 
ance. 

DATE  : 
Deeds,  151,  152 

Date  of  acknowledgment  held  to  control 

time  title  passes,  153 
Date  of  deed  presumed  date  of  delivery, 
152 

Necessity,  151 

True  date  of  delivery  may  always  be 
proved,  153 
Defeasance,  170 
Documentary  evidence : 

Letters,  898 

D.\YS  (see  Demurrage): 
Demurrage  days,  272 

DEAF  AND  DUMB  PERSONS: 
Deeds,  109 

Reading,  142 

DILVTH  : 
Deeds,  152,  157 

Acceptance  of  deed  after  the  grantor's 

death,  152 
Death  of  grantee  before  delivery,  132 
Delivered  to  third  party  to  deliver  after 
grantor's  death,  157 
Deputy  : 

Death  of  principal,  382 
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Dissolution  of  corporationB : 

Concentration  of  all  the  stock  in  the  hands 

of  one  person,  560 
Failure  to  elect  officer  at  proper  time,  559 
Failure  to  elect  officers  or  directors,  558 
In  general,  557 

Inherent  power  of  revival,  558 
Merc  neglect  to  exercise  corporate  func- 
tions, 558 

Natural  death  of  all  members  of  corpora- 
tion, 557 

Public  corporations,  557 
Documentary  evidence : 

Necessity  of  death  of  third  party  making 
entry,  939 

DEBTS  : 

Demurrage,  272 

Dissolution  of  corporations,  603 
DECEIT,  I 

DECIDE,  I 

Appeal,  I 

DECISION,  2 

Appeals,  3 

Judgment  or  decree  distinguished  from,  2 
New  trial,  3 
Rules  of  decision,  4 

DECKS,  4 

DECLARATIONS  (see  Dividends),  5 
Agency,  7 

Book  entries,  memoranda,  etc.,  12 
Course  of  business,  12 
Declarations  against  interest,  6 
Definition,  5 
Depositions  : 

Deposition  taken  in  another  suit  between 
other  parties,  361 
Divorce : 

Cruelty,  808 

Desertion,  780 
Documentary  evidence,  12 
Dying  declarations,  12 
Intention,  6 
Interest : 

Matters  of  public  or  general  interest,  9 

Meaning  of  the  term,  10 
Interest  against  interest,  7 
Lis  mota,  11 
Possession,  12 
Privies,  7 

Self-serving  declarations,  5 

In  general,  5 
Non-admissible,  5 
Third  persons,  6 

Absence  of  motive  to  falsify  facts,  g 
Admissibility  in  general,  6 
Against  interest,  7 
Agents,  7 

Character  of  interest  in  declarant  re- 
quisite, 9 

Declarations  against  interest,  7 

Declarations  against  ir.terest  made  by  a 
person  deceased,  8 

Declarations  as  to  matters  of  public  in- 
terest, 9 

Declarations  as  to  matters  of  public  or  gen- 
eral interest,  9 
Declarations  as  to  particular  facts,  10 
Declarations  negativing  public  right,  n 
Declarations  post  litem  tnotam,  11 
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DECLARATIONS,  cont'd. 
Third  persons,  cont'd. 

Identification  of  declarant,  il 
Ignorance  of  lis  mota  immaterial,  12 
Knowledge  necessary  on  part  of  declarant, 
n 

Knowledge  requisite  on  part  of  declarant,  Q 
Matters  of  general  interest,  11 
Meaning  of  term  "  interest,"  10 
Privies,  7 

Proof  of  enjoyment  of  right  not  a  pre- 
requisite to  admissibility,  11 

Reputation  not  receivable  as  to  matters  of 
private  interest,  10 

Res  gestce,  7 

DECLARATIONS  OF  TRUSTS,  4 

DECLARATORY  ACTIONS,  12 

DECLARATORY  DECREE   OR  JUDG- 
MENT, 12 

DECLARATORY  PART  OF  A  LAW,  12 
DECLARATORY  STATUTE,  12 

DECLARE,  12 

Consent,  12 
Designate,  13 
Promise,  12 
Wills,  13 

DECLINE,  12,  13 

Neglect,  13 

Trusts  and  trustees,  r3 

DECOCTION,  14 

DECOY  (see  Decoy  Letters),  14 
Kidnapping,  14 

DECOY  LETTERS,  15 

Apparently  innocent  letter,  17 

Credibility  of  person  using  decoy  letters,  18 

Definition,  15 

Embezzlement,  15 

Fictitious  address,  17 

Intended  to  be  conveyed  by  mail, 16 

Lawfulness  of  decoy  letters,  15 

Mailing  prohibited  matter  in  reply,  17 

No  defense  to  indictment  for  embezzlement 

that  letter  was  a  decoy,  15 
"  Post  letter,"  17 

Solicitation  to  mail  prohibited  matter,  17 
Status  of  person  sending  decoy  letters,  18 

DECREE  (see  Judgment;  Judgment  and  De- 
cree), i8 

DECREE  CREDITOR,  18 

DECREPIT,  18 

DECRETAL  ORDER,  18 

DEDI,  19 

DEDICATE,  19 

DEDICATION,  20 

Abandonment,  84 
Abutters,  81,  84,  85 
Acceptance,  43 

Acceptance  unnecessary,  44 

Act  showing  acceptance,  48 

Assessment  and  receipt  of  taxes,  49- 

Board  of  county  supervisors,  47 

By  actual  acts,  46 

By  implication,  45 

By  legislature,  46 
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DEDICATION,  cont'd. 
Acceptance,  cont'd. 
Common  council,  47 
Essential,  43 

Highway  worked  by  surveyors,  47 
Marking  out  and  platting,  49 
Municipal  corporations,  46 
Necessity  of,  43 

No  formal  acceptance  necessary,  45 
Ordering  repairs  and  improvements,  48 
Partial  acceptance  of  streets,  66 
Platted  lands,  65 

Power  of  local  government  to  accept,  47 
Prosecution  for  obstructing  street,  48 
Recognizing  or  repairing  adjacent  parts  of 

road,  50 
Refusal  to  accept,  49 
Revocation,  78 
Selectmen,  47 

There  may  be  an  acceptance  of  part  and 

not  of  all,  50 
Time  within  which  acceptance  most  take 
place,  50 

Illustrations,  51 

Reasonable  time,  50 

Subject  to  conditions,  51 

Where  manner  is  prescribed  by  statute, 

52 

Under  the  provisions  of  some  statutes,  44 
What  public  body  may  accept,  46 
When  dedication  is  beneficial,  45 

Accretion,  77 

Acknowledgments,  35 

Adverse  possession,  84 

Adverse  possession,  see  infra,  UsER. 

Agents,  30 

Alienation,  80,  83 

Aytitnus  dedicandi,  36 

Boundaries : 

How  limits   and  boundaries   are  deter- 
mined, 76 

Bridges,  23,  25 
Repairs,  84 

Cemeteries,  28 

Charitable  and  religious  uses,  23,  27 

Churches  and  religious  bodies,  27 

Examples,  27,  28 

1  n  general,  27 

Validity  of  dedication,  27 
Churches,  27 
Coliseum,  62 
Colysee,  62 
Common  law,  21 
Common-law  dedication,  34 
Common-law  dedication  statutes,  36 
Conditions,  75 

Dedicator  may  annex  conditions,  75 

Examples,  75 

Extent  of  right  to  impose  conditions,  75 
Reservation  of  right  to  operate  road,  75 
Right  to  impose  conditions  limited,  75 
Time  of  acceptance  where  dedication  is 
subject  to  conditions,  51 

Corporation,  33 

Counties  : 

Acceptance,  47 

Power  of  local  governing  bodies,  81 
,    Court-house,  62 
Cul-de-sac ,  24 

Declarations,  see  infra,  INTENTION. 
Dcdimus  potestatem,  86 
Deeds,  37 

Deeds  between  private  parties,  55 


DEDICATION,  cont'd. 
Deeds,  cont'd. 

Extent  of  dedication,  57 
Formal  conveyance  to  public,  55 
Mention  of  private  ways  for  benefit  of 
parties,  56 

Mere  reference  to  street  for  purpose  of  de- 
scription, 56 

Parties  to  deed  alone  can  insist  ^on  the 
dedication,  57 

Platting  and  sale  of  lands,  57 

Recognition  of  rights  of  public,  55 

Reservations  for  streets,  56 

Where  a  lot  is  described  in  a  deed  as 
bounded  by  a  street,  55 
Definition,  2i 
Dower : 

Dedication  by  husband,  32 
Easements,  73 
Effect  of  dedication,  73 

Abutter's  rights,  81 

Accretions,  77 

Care  and  maintenance,  83 

Common-law  dedication,  73 

Eminent  domain,  81 

Excavations  or  erections  on   land  dedi- 
cated, 75 

Extent  of  dedication  a  question  of  fact,  76 
Extent  of  right  to  impose  conditions,  75 
Federal  government  powers,  83 
Fee  itself   may   pass  by  conveyance  at 

common  law,  74 
Fee  passes  under  statute,  74 
Fee  retained  by  owner,  74 
How  limits  and  boundaries  determined,  76 
Local  government  cannot  release  public 

rights,  82 
Lots  sold  with  reference  to  plat,  76 
Municipality  cannot  alienate  or  make  lia- 
ble for  debts,  83 
Nature  of  interest  acquired  by  public,  73 
Only  an  easement  acquired  at  common 
law,  73 

Owner  may  annex  conditions,  75 
Partial  and  limited  dedications,  75 
Particular   branch  of   local  government 

having  control  of  dedicated  land,  82 
Power  of  legislature,  80 
Power  of  local  governing  bodies,  81 
Reservation  of  right  to  operate  railroad,  75 
Reservation    of    right   to   plow    up  the 

ground,  75 
Reservations  in  general  75 
Reversion  to  owner,  81 
Revocability  of  dedication,  77 
Rights  and  liabilities  of  the  public,  80 
Statutory  dedication,  74 
Use  is  not  public,  74 
Use  limited,  74 

Use  of  dedicated  property  limited,  see  infra. 
Use  of  Dedicated  Property  Limited. 
Width  of  roads  and  streets,  76 
Eminent  domain,  81 
Equitable  owner,  29 
Essentials,  21 
Estoppel,  51,  64 

Allowing  municipal  authorities  to  expend 

money,  41 
Illustrations  of  estoppel,  41 
Purchaser  of  land  who  has  knowledge  of 

dedication,  41 
When  owner  estopped  to  deny  dedication, 
41 
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Evidence  of  dedication  (see  infra.  Intention, 

User),  52 
Acceptance  partial,  66 
Cases  in  which  facts  were  held  insufficient 

to  show  (ieciication,  53 
Cases  showing  dedication,  53 
Coliseum,  62 
Colysee,  62 
Deeds,  54 

Deeds  between  private  parties,  55 
Deeds  describing  road  as  bounded  by  a 
street,  55 

Deeds  mentioning  private  ways  for  benefit 

of  parties,  56 
Deeds  recognizing  rights  of  public,  55 
Deeds  referring  to  street  for  purposes  of 

description,  56 
Effect  of  certain  words  upon  plat,  61 
Filing  or  recording  plat,  59 
Formal  conveyance  to  public,  55 
In  general,  52 
Interpretation  of  plat,  60 
Land  adjacent  to  a  river  or  other  body  of 

water  61 
Maps,  57,  58 
March,  62 

Obligations  of  grantor,  64 
Park,  61 

Parol  evidence  to  explain  plat,  63 
Particular  map  recognized,  59 
Place,  62 

Plat  of  adjoining  land,  59 
Platting  lots,  57 
Private  ways,  56 

Proceedings  to  open  road  irregular  and 

informal,  54 
Public  grounds,  61 
Public  square,  61 
Question  of  law  or  fact,  52 
Railroad  crossings,  54 
Railroad  purposes,  61 

Rights  acquired  by  public  in  streets  and 

squares  appearing  upon  a  plat,  65 
Sale  of  lots,  57 
Square,  61 

Statutory  dedication  of  highway,  53,  54 
Submerged  lands,  61 
Turnpike  road,  53 

Where  dedication  is  to  the  owner's  advan 
tage,  52 

Writings,  54 
Executors  and  administrators,  31 
Express,  22 
Fee,  74 
Fences,  40 
Filing  plat,  59 
Footpath,  24 
Fraud,  statute  of,  22 
General  requisites,  34 
Gifts,  21 
Grant,  2i 

Grantee  ut  esse  not  necessary,  21' 
Grounds : 

Evidence  of  dedication,  54 
Guardian  and  ward,  31 
Highways  (see  infra.  User)  23,  24 

Care  and  maintenance,  83 

Irregular  and    informal   proceedings  to 
open  road,  54 

Reservation  of  right  to  operate  railroads, 
75 

Setting  out  and  working  a  road,  39 
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DEDICATION,  cont'd. 
History,  23 
Implied,  22 

Implied  acceptance,  45 
Incidents  of  common-law  dedication,  34 
Intention,  35,  36 

Act  showing  intent,  39 
All  acts  of  owner  admissible,  39 
All  acts  of  owner  admissible  to  show  in- 
tent, 39 

Allowing  municipal  authorities  to  expend 

money,  41 
Barring  the  way,  42 

Constructing  fences  and  buildings  along 

line  of  street,  40 
Conveying  as  private  property,  42 
Declarations  of  owner,  39 
Deed  or  other  writing  unnecessary,  37 
Essential,  36 

Evidence  to  prove  intent  must  be  clear 

and  unequivocal,  38 
Evidence  to  rebut  intent  to  dedicate,  42 
Failure  to  enclose,  40 
How  shown,  37 

Intent  must  actually  and  positively  ap- 
pear, 38 
Payment  of  taxes,  42 

Purchaser  of  land  who  has  knowledge  of 

dedication  takes  subject  thereto,  41 
Setting  out  and  working  a  road,  39 
When  estopped  to  deny  intention,  31 
Interpretation : 
Plats,  60 
Jail,  62 

Joint  tenants  and  tenants  in  common : 

Dedication  by  tenants  in  common,  31 
Landlord  and  tenant : 

By  the  landlord  against  the  tenant,  31 
Dedication  by  tenant,  30 
Knowledge  on  part  of  landlord,  31 
Lease,  80 
Legislature : 
Acceptance,  46 
Power  of  legislature,  26,  80 
Limited  dedication,  75 
Lots,  see  Platting  and  Sale  of  Lots. 

Maps,  s^e  infra,  PLATTING  AND  SALE  OF  LOTS. 
March,  62 
Married  women,  32 
Measurements,  36 
Mines  and  mining  claims,  64 
Misuser,  84,  85 
Mortgages : 

Mortgagor,  29 
Municipal  corporations,  32 
Acceptance,  46 

Allowing  municipal  corporations  to  ex- 
pend money,  41 
Care  and  maintenance,  83 
Dedication  is  to  the  public  and  not  to  the 

municipality,  34 
Enforcement  of  rights,  82 
Lands  dedicated,  81 
Lands  of  private  individuals,  29 
Local  government  cannot  release  public 
rights,  82 

Municipality  cannot  alien  or  make  liable 

for  debts,  83 
Municipal  management   and   control  of 

lands  dedicated,  8r 
Particular  branch   of  local  government 
having  control,  82 
Nature,  21 
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DEDICATION,  cont'd. 

Nature  of  interest  acquired  by  public,  22 
Obstruction  of  ways,  48 
Ownership,  28,  33 

Presumption  of  ownership,  29 
Parks  and  public  squares,  23,  25,  61 

Buildings,  26 

Erection  of  public  buildings,  26 
Fences,  26 
Roads,  26 

Squares  for  particular  purposes,  26 

Unrestricted  dedication,  26 
Parol  evidence,  63 
Partial  dedication,  75 
Parties  to  the  dedication,  33 
Partition : 

Dedication  by  commissioner  in  partition, 
31 

Place,  62 
Platting,  49 

Platting  and  sale  of  lots,  49,  57 

Acceptance  by  public  necessary,  65 

Ambiguities  in  plat,  60 

Changing  plat,  60 

Coliseum,  62 

Colysee,  62 

Common,  61 

Court-house,  62 

Efifect  of  certain  words,  6r 

Effect  of  platting  and  selling  lands,  57 

Filing  or  recording  a  plat,  59 

Future  intent,  61 

In  geneial,  57 

Insufficient  marks,  60 

Interpretation  of  plat,  60 

Jail,  62 

Lands  adjacent  to  a  river  or  other  body  of 

water,  61 
Leaving  spaces  unmarked,  60 
March,  62 
Mineral  rights,  64 
Obligations  of  grantor,  64 
Park,  61 

Parol  evidence  to  explain  plat,  63 
Partial  acceptance  by  public,  66 
Particular  map  must  be   clearly  recog- 
nized, 58 

Particular  purposes  of  dedication  must 

appear,  60 
Place,  62 

Plat  of  adjoining  lands,  59 
Public  square,  61 

Purchasers  of  lots  may  not  deny  dedica- 
tion, 64 
Railroad  purposes,  62 
Reserved,  63 

Rights  acquired  by  public  in  streets  and 
squares  appearing  upon  a  plat,  65 

Rights  acquired  by  purchasers  with  refer- 
ence to  plat,  63 

Square,  61 

Submerged  lands,  61 

Subsequent  user,  63 

When  copy  of  plat  admissible,  59 

Where  street  dedicated  is  bounded  on  one 
side  by  navigable  water,  64 

Width  of  streets,  76 
Power  of  attorney,  30 
Prru-ription,  sec  injra,  USER. 
Presumptions : 

Outi'-rship,  29 
Private  ways,  23,  56 

User,  70 


DEDICATION,  cont'd. 
Property,  32 
Public,  33 

Dedication  directly  to  public,  34 
Public  lands  : 

Dedication  by  one  in  possession  of  govern- 
ment lands  before  patent  issued,  30 

User,  72 
Public  utility,  23 
Purposes,  23 

Plats,  60 

Purposes  for  which  dedicated  must  ap- 
pear, 36 

Uses  to  which  the  land  dedicated  may  be 
put,  26 

Whether  purposes  must  appear,  36 

Purposes  may  be  limited,  24 

Questions  of  law  and  fact : 

Dedication  a  question  of  fact,  52 
Extent  of  dedication,  76 
Mixed  question  of  law  and  fact,  52 
Where  the  dedication  is  to  the  owner's 
advantage,  52 

Railroad  purposes,  62 

Railroads,  23 

Reasonable  time,  50 

Becording  acts,  35 
Plats,  59 

Religious  use's,  see  infra,  CHARITABLE  AND 

Religious  Uses. 
Bemainders : 

Dedication  by  remaindermen,  31 
Reservations,  75 
Beversion,  85 

Misuser  does  not  work  reversion,  85 
Bevocation,  77 

Before  acceptance,  78 

How  revocation  may  be  effected,  78 

Instances,  78 

Irrevocable,  77 

Where  rights  acquired  on  faith  of  dedica- 
tion, 77 
Whether  revocable,  77 
Roads,  24 

Sale  (see  infra,  Platting  AND  Sale  of  Lots), 

80,  83 
Schools,  28 
Seal,  35 
Selectmen : 

Acceptance,  47 
Signing,  35 

Squares  (see  infra,   PARKS    AND  Public 

Squares),  61 
States.  32 
Stations : 

User,  71 
Statutes,  22,  34 

Acceptance,  44 

Acknowledgment,  35 

Common-law  dedications  not  prohibited,  36 
Dedication  where  method  of  establishing 

highways  prescribed  by  statute,  54 
Defective  statutory  dedication,  36 
Defects,  when  cured,  36 
Fee  passes  under  statutes,  74 
Formalities,  35 

Irregular  and  informal  proceedings,  54 
Measurements,  36 

Purposes   for  which  dedicated  must  ap- 
pear, 36 
Recording,  35 
Reversion,  86 
Seal,  35 
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Statutes,  loiit'cl. 
Signing,  35 

Statute  requiring  dedication  to  be  made 

in  particular  waj',  52 
Time  of  acceptance,  52 
User  where  roads  and  streets  are  required 

by  statute  to  be  adopted  or  accepted  in 

particular  manner,  73 
Width  of  street  required  by  statute,  76 
Street  railroads : 

Reservation  of  right  to  operate  railroads, 

75 

Streets  and  sidewalks  (see  infra.  Platting; 
Uskr)  23,  24 
Care  and  maintenance,  83 
Footpaths,  25 

How  limits  and  boundaries  determined,  76 
Intention  to  dedicate,  39,  40 
Lot   described   in   deed  as  bounded  by 
street,  55 

Reservation  of  right  to  operate  railroads 
75 

Sidewalks,  25 

Width  required  by  statute,  76 
Supervisors : 

Acceptance,  47 
Taxation  ; 

Assessment  and  receipt  of  taxes,  49 

Payment  of  taxes  as  rebutting  intention  to 

dedicate,  42 
Time  within  which  acceptance  must  take plcue, 

see  infra,  ACCEPTANCE. 
Title  in  public,  73 
Towns  and  townships : 

Acceptance,  47 

Power  of  local  governing  bodies,  81 
Trusts  and  trustees,  30 
Turnpikes : 

Evidence  of  dedication,  53 

When  dedicated,  53 
United  States : 

Power  of  Federal  government,  83 

Use  of  dedicated  property  limited,  26,  74,  79 

Change  of  use,  80 

General  rule  as  to  uses  of  property,  79 
Land  dedicated  for  the  erection  of  public 

buildings,  79 
Lease,  80 
Misuser,  84 

Statutory  dedication,  80 
Use  is  not  public,  74 

Uses  to  which  roads  and  streets  may  be 

put,  79 
Where  fee  is  dedicated,  74 
User : 

Approaches  to  railroad  stations,  71 
Character  of  land,  72 

Character  of  land  in  question  important,  72 
Effects  of  user,  66 
Government  lands,  72 
Illustrations,  68 
Permissive  user,  6g 
Prescriptive  period,  66 
Presumption  as  to  character  of  user,  69 
Presumption    from  user  for  prescriptive 

period,  67 
Presumption  of  law,  6g 
Road  remaining  substantially  the  same,  71 
Subsequent  user  where  marks  upon  a  plat 

are  ambiguous,  63 
Substituted  roads,  71 
Travel  over  uninclosed  lands,  71 
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DEDICATION,  cont'd. 
User,  cont'd. 

Use  alone  does  not  constitute  a  dedication, 

68 

User  must  be  adverse,  69 
User  must  be  by  public  generally,  69 
User  shows  intent  of  owner  and  acceptance 

by  public,  66 
User  with  consent  of  owner,  68 
Variations  in  line  of  travel,  71 
Way  for  convenience  of  owner,  70 
Way  originally  private,  70 
Ways  by  prescription,  67 
Ways  to  owner's  place  of  business,  70 
Wharves,  70 

When  time  not  essential,  68 
Where  roads  and  streets  are  required  by 
statute  to  be  adopted  or  accepted  in  a 
particular  manner,  73 
Whether  user  alone  sufficient  to  make  local 
government  liable  for  repairs,  72 
Uses  to  which  the  land  dedicated  may  be 

put,  26,  74,  79 
Water  and  watercourses,  25 
Wharves,  27 
User,  70 

What  constitutes  a  dedication,  34 
"Who  may  dedicate,  28 

Agents,  30 

Commissioner  in  partition,  31 
Corporations,  33 
Equitable  owner,  29 
Executors  and  administrators,  31 
Guardians,  31 
In  general,  28 
Married  women,  32 
Mortgagor,  29 
Municipality,  29,  32 

One  in  possession  under  incomplete  title, 

30 

Persons  under  disabilities,  32 
Presumption  of  ownership,  29 
Private  corporation,  33 
Remaindermen,  31 
State,  32 
Tenants,  30 
Tenants  in  common,  31 
The  owner,  28 
Trustees,  30 
Writing,  37 

DEDIMUS,  see  Depositions. 
DEDUCE,  86 
DEDUCT,  86 
DEED  OF  TRUST,  86 
DEEDS,  86,  87 
Acceptance : 

Acceptance  by  person  under  disability,  162 
Acceptance    need    not   be  affirmatively 

shown,  162 
Acceptance  on  grantee's  part  is  essential, 
161 

Acts  consistent  only  with  acceptance,  162 
Deed  may  be  accepted   after  grantor's 

death,  152 
Intervening  equities,  161 
Presumption  in  favor  of  infants,  162 
Presumption  of  acceptance  of  beneficial 

deed  delivered  to  third  person,  162 
Proof  of  acceptance,  162 
Rights  of  intervening  creditors,  162 
Tender  of  deed,  161 
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DEEDS,  cont'd. 
Acknowledgment,  150,  151,  153 

Date  of  acknowledgment  controls  time  title 

passes,  153 
Deed  need    not  be  complete  before  ac- 
knowledgment, 151 
Acquiescence,  see  infra,  Infants. 
Affirmance  by  infants,  see  infra,  INFANTS. 
After-acquired  title,  128 
Agency  : 
Signature  by  agent,  144 

Agent  signing  for  principal  in  his  pres- 
ence, 144 
In  general,  144 
Ratification,  145 
Ratification  by  parol,  145 
Signature  by  another  in  grantor's  pres- 
ence and  with  his  consent,  144 
Alienation : 

All  lands  alienable  in  part,  96 

Ancient  conveyances,  94 

Anglo-Saxon  deeds,  95 

Common  recoveries,  96 

Development  of  power  of  alienation,  94 

Feoffment,  95 

Feudal  system,  95 

Feudal  tenures  abolished,  97 

Fines  for  alienation,  97 

First  liberty  of  alienation,  95 

Fundamen(al  conception,  94 

Lands  which  have  been  purchased,  96 

Mai^na  chtrta,  96 

Property  in  lands,  95 

Right  to  alienate  incidental  to  property 
right,  94 

Saxon  land  tenures,  95 

Statute  de  donis.  96 

Statute  of  qui  emptores,  gt 

Subinfeudation,  96 
Alienation  of  lands,  96,  97 
Aliens,  132 

Alteration  of  instruments,  152 

Delivery,  152 

Filling  blanks,  135,  136 
Ambulatory,  91 
Anglo-Saxon  deeds,  95 
Assignments,  100 
Attestation,  14S 

Competent  witnesses  required,  148 

Cross-examination  of  attesting  witnesses 
150 

In  general,  148 

Need  not  sec  grantor  sign,  149 
Number  of  witnesses  required,  149 
Phrase  under  which  witness  signs,  150 
Statutory  rcquircmentsas  to  witnesses,  149 
The  act  of  attesting,  149 
Who  may  be  a  subscribing  witness,  148 
Witnesses  not  essential  at  common  law, 
148 

Witnesses  to  a  deed  are  not  intended  as 
witnesses  to  the  grantor's  capacity,  149 
Bargain  and  sale,  102 

After  statute  of  uses,  102 

Before  statute  of  uses,  J02 

Common  use  as  conveyance,  102 

Consideration,  102 

Statute  of  enrolment,  102 

Vesting  title  in  future,  103 
Blanks : 

Di  livcrv  of  deed  with  blanks,  151 
Burden  of  proof: 
Kciding,  142 


DEEDS,  cont'd. 

Charta  feoffamenti,  98 
Children  (see  infra.  Infants): 

Deed  to  the  heirs  of  a  person  living,  132 
Common-law  forms  of  conveyance,  95,  96,  98 

Charta  feoffamenti,  98 

Consideration,  98 

Consideration    where   conveyance  is  by 
livery  of  seizin,  98 

Exchange,  99 

Feoffment,  98 

Feoffments  obsolete,  99 

Gift,  99 

Grant,  99 

Lease,  99 

Livery  in  fact,  98 

Livery  in  law,  98 

Livery  01  seizin,  98 

Original  deeds,  98 

Partition,  100 
Common  recoveries,  96 
Component  parts,  107 
Conditions,  142 
Confirmation,  100 

Married  women,  no 
Conflict  of  laws,  109 
Consideration,  135 

Bargain  and  sale.  102 

Consideration  need  not  be  adequate,  103 

Consideration  need  not  be  expressed,  103 

Covenant  to  stand  seized,  loi 

Consideration  not  reciting,  loi 
Consideration    of   blood   or  marriage, 

lOI 

Covenant  to  stand  seized  in  future,  102 
Want  of  pecuniary  consideration,  102 

Insanity,  119 

Livery  of  seizin,  98 

Valuable  consideration  essential,  102 

Whether  deed  or  will,  91 
Construction,  see  infra,  Intf.rprf.tation. 
Contracts,   see   infra.    Executory  Agpee- 

MENTS:  Distinguished. 
Conveyances  under  the  statutes  of  uses,  see 

infra,  UsES,  STATUTES  OF. 

Corporations,  126 

Grantee,  132 

Mistake  in  name  of  corporation,  134 
Naming  corporate  grantor,  126 
Covenant,  142 

Covenant  to  stand  seized,  loi,  137 
Curtesy : 

Curtesy  in  separate  estates,  113 
Date,  151,  152 

Date  of  acknowlt dgment  held  controlling 

time  title  passes,  153 
Date  of  deed  presumed  date  of  delivery, 
152 

Necessity,  151 

True   date  of  delivery  may   always  be 
proved,  153 
Deaf  and  dumb  persons,  109 

Reading,  142 
Death,  152,  157 

Acceptance  of    deed  after  the  grantor's 

death,  152 
Death  of  grantee  before  delivery,  132 
Delivered  to  third  party  to  deliver  after 
gr.mtor's  death,  157 
Dedication.  37 

Deeds  between  private  parties,  55 
Extent  of  dedication,  57 
Formal  conveyance  to  public,  55 
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Dedication,  confd. 

Mention   of  private  ways  for  benefit  of 

parties,  56 
Mere  references  to  streets  for  purposes  of 

description,  56 
Parties  to  deed  alone  can  insist  on  the  ded- 
ication, 57 
Platting  ancl  sale  of  lands,  57 
Recognition  of  rights  of  public,  55 
Reservation  for  street,  56 
Where  a  lot  is  described  in  a  deed  as 
bounded  by  a  street,  55 
Deeds  poll,  97 

Deeds  poll  effective  to  convey  lands,  97 
Modern  deeds  poll,  97 
Origin  of  the  term,  97 
Defeasance,  loi,  i6g 
Definitions,  90 
Ambulatory,  91 
Common-law  use,  90 
Deed  imports  a  writing,  gi 
Deeds  of  conveyance  defined,  go 
Distinguished  from  executory  agreements, 
93 

Distinguished  from  wills,  91 
General  technical  sense,  go 
Signing,  .jl 

The  evidence  not  the  contract  itself,  gi 
Delivery,  153,156 
Acceptance,  161 

Acceptance  of  deed  after  grantor's  death, 
152 

Alteration,  152 
Blanks,  151 

By  several  grantees,  158 
By  several  grantors,  158 
Date,  151 

Date  of  acknowledgment  held  to  control 

time  title  passes,  153 
Date  of  deed  presumed  date  of  delivery, 

152 

Deed  need  not  be  complete    before  ac- 
knowledgment, 151 
Deed  takes  effect  from  delivery,  152 
Definition,  153 

Delivered  in  grantor's  life,  151 
Delivery  not  consistent  with  intention  to 
recall,  155 

Delivery  to  third  person  for  grantee's  use, 
156 

Delivery  to   third  person  to  take  effect 

after  grantor's  death,  157 
Dower,  where  delivery  is  to  a  third  per- 
son after  grantor's  death,  158 
Evidence  of  intention  to  deliver,  154 
For  inspection  and  examination,  156 
Grantee  must  be  in  being  at  the  time  of 

delivery,  152 
In  general,  150,  153 
Manual  delivery  unnecessary,  153 
Necessity  to  pass  title,  150 
Possession     wrongfully     procured  by 

grantee,  155 
Presumption  of,  i5g 

From  deed  in  grantee's  possession,  isg 

From  registration,  159 

Further  evidence  required  to  effect  de- 
livery, 160 

Intention  of  recording  may  be  explained, 
160 

Ratification  of  wrongful  delivery,  155 
Recall,  155 


DERDS,  coitfd. 
Delivery,  cont'd. 
Redelivery,  163 

Return  to  grantor  for  correction  does  not 

affect  delivery,  156 
Test  of  delivery  is  grantor's  intention  to 

divest  himself  of  title,  154 
Time  deed  takes  effect,  157 
Time  title  passes,  152 

True   date   of  delivery  may  always  be 
proved,  153 

What  is  delivery?  153 

Whether  deed  or  will,  92 

With  right  to  recall,  155 

Wrongful  delivery  vests  no  title,  155 
Derivative  deeds,  100 
Disseizin,  see  infra.  Title. 
Documentary  evidence,  898 
Dower,  158 

Delivered  to  a  third  person  to  deliver  to 
grantee  after  grantor's  death,  158 
Drunkenness,  123 

Drunkenness  caused  by  grantee,  124 

Effect  on  deed,  123 

Extent  of  intoxication,  123 

Habitual  drunkenness,  123 

Intoxication  alone,  123 

Ratification  after  becoming  sober,  124 

Undue  influence  or  advantage,  123 
Duress,  125 

Duress  must  be  by  grantee  or  at  his  con- 
nivance, 125 
Duress  of  a  near  relative,  125 
Laches,  125 
Physical  injury,  125 
Purchaser  of  a  grantee,  125 

Election,  see  infra.  Insanity. 

Escrow,  157 

Estate  conveyed,  135 

A  mere  possibility,  135 
An  interest  in  lands,  135 
Description  of  estate,  136 
Expectancy,  135 
Freehold  interest,  136 

Estates : 

Possession  of  grantor,  130 

Estoppel,  164 
Grantor,  109 
Redelivery,  164 

Evidence : 

Acceptance,  162 
Intention  to  deliver,  154 
Presumption  of  delivery,  159 

Examination,  delivery  for,  156 

Exchange,  99 
Infants,  114 

Execution  (see  infra.  Acceptance;  Ac- 
knowledgment; Attestation;  Deliv- 
ery; REAniNG;  Sealing;  Signing),  142 

Executors  and  administrators,  107 

Heirs  or  legal  representatives  of  insane 

person  may  avoid  deed,  119 
Whether  heirs  or  legal  representatives  of 
infant  may  disaffirm.  115 

Executory  agreements  distinguished,  93 

Construction  according  to  terms  used,  94 
Covenant  for  further  assurance,  93 
Effect  of  operative  words  when  inserted,  93 
Effect  of  operative  words  when  omitted,  93 
Further  conveyance  contemplated  93 
Instrument  should  be  given  some  effect, 
94 

Intention  controls,  93 
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DEEDS,  cont'd. 
Executory  agreements  distinguished,  cont'd. 
Operative  words  controlled  by  other  pro- 
visions, 93 

Title   subject    to  payment   of  purchase 
money,  93 
Expectancy,  135 
Feoffinents,  98 

Insanity,  120 
Feudal  system,  95 

Common  recoveries,  96 

Feudal  tenures  abolished,  97 

Fines  for  alienation,  96 

First  liberty  of  alienation,  95 

Lands  absolutely  inalienable,  95 

Lands  which  had  been  purchased,  96 

Magna  charta,  96 

Statute  de  donis,  96 

Statute  quia  emptores,  96 

Statutes,  96 

Subinfeudation,  96 
Filling  blanks,  135,  136,  151,  164 

Delivery  of  deed  with  blanks,  151 
Fines  and  recoveries,  96 
Formal  component  parts,  137 
Fraud,  125 

Alleging  fraud,  126 

Circumstances  amounting  to  fraud,  125 

Fraud  of  one  other  than  grantee,  125 

Grantor  unable  to  read,  126 

Inference  of  fraud  where  grantor  is  of 
weak  mind,  122 
Fraud,  statute  of : 

Necessity  of  writing,  136 

Signing,  141 
Gift,  99 
Grant,  99 
Grantee,  131 

Assumed  name,  134 

Change  of  name,  134 

Children  of  a  named  person,  133 

Corporations,  132 

Death  of  grantee  before  delivery,  132 

Deed  to  the  heirs  of  a  living  person,  132 

Description  held  insufficient,  133 

Designation  of  grantee,  132 

Extrinsic  evidence,  134 

Filling  blanks,  135 

Future  contingent  estate,  132 

Heirs  of  a  deceased  person,  133 

Junior  or  second,  134 

Married  women,  132 

Mistake  in  name  of  corporation,  134 

Mistake  or  omission  of  name,  133 

Name  sufficient  for  identification,  134 

Naming  new  grantee  in  habendum,  140 

Naming  partnership,  134 

Person  in  esse,  131 

Power  to  contract  not  essential,  131 

Qualifications  of  grantee,  131 

Statutes,  132 

Surplusage,  133 

Where  it  should  appear,  134 
Granting  clause,  137 
Orantor  (see  infra.  Signing): 

Ambiguous  designation  of  grantor,  108 

Capacity  to  contract,  109 

Corporations,  126 

Deaf  mute,  109 

Designation,  108 

Duress,  125 

Estoppel.  109 

Fraud,  125 


DEEDS,  cont'd. 
Grantor,  cont'd. 
Identity,  108 

Incorrect  name  and  omission  of  nam&  145 
Indians,  127 
Infants,  114 
Insanity,  119 
Intoxication,  124 

Lex  loci  rei  sites  governs  capacity,  109 
Middle  name  unnecessary,  108 
Name,  108 

Naming  joint  grantors,  108 
Power  to  convey,  109 

Some  of  persons  executing  not  named  as 

grantors,  109 
Title  to  convey,  127 
Undue  influence,  124 
Grantor's  title  to  convey,  127 

Absolute  conveyances  passing  title  subject 

to  incumbrances,  128 
After-acquired  title,  128 
Bare  possession,  130 
Contract  to  convey,  128 
Contract  to  convey  previous  to  disseizin, 

130 

Conveyances  by  disseizee,  129 

Deeds  without  covenants  of  warranty,  129 

Disseizee  cannot  convey,  129 

Equitable  construction,  128 

Grantors  held  to  have  no  title  or  alienable 

interest,  127 
Grantor's  must  have  title,  127 
Interest  conveyed  by  a  deed  absolute,  128 
Lands  not  in  possession  of  grantor,  129 
Mistake  in  division  lines,  130 
Partial  disseizin,  130 

Possession  by  the  grantee  at  the  time  of 

delivery,  130 
State  cannot  be  disseized,  131 
Statutes  as  to  possession,  130 
Title  previously  divested,  127 
Trust  relation,  130 
Habendum,  139 

Estates  ejusdem  generis,  139 

Explaining  general  descriptive  premises, 

140 

Express  estate  in  habendum  prevailing 
over  estate  implied  in  premises,  141 

Express  estate  in  premises  followed  by 
repugnant  habendum,  141 

General  principles  of  construction,  139 

Habendum  cannot  cut  down  fee  to  life 
estate,  141 

Habendum  cannot  enlarge  subject-matter, 
140 

Habendum    cannot    render   void  estate 

vested  by  premises,  141 
Habendum  cannot  supply  grant,  140 
Habendum  controls  tenendum,  139 
Habendum  enlarging  estate,  141 
Habendum  held  to  prevail  to  effectuate 

grantor's  intent,  140 
Habendum  may  explain  but  cannot  be 

repugnant,  140 
Implied  estate  in  premises  followed  by 

express  estate  in  habcn,  141 
Implied  fee  in  premises  yields  to  express 

limitation  in  habendum,  142 
Naming  new  grantees,  140 
Office  of  habendum,  139 
Premises  and  habendum  harmonized  if 

possible,  139 
Repugnant  habendum  is  void,  130 
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DKIOnS,  i-onfd. 
Heirs : 

Deed  to  the  heirs  of  a  deceased  person,  133 
Deed  to  the  heirs  of  a  person  living,  132 
Wheiher  heirs  or  legal  representatives  of 

infant  may  disaffirm,  II5 
Husband  and  wife,  no 

Consu  uciioii  of  statutes  as  to  joinder  of 

husband,  113 
Curtesy,  113 

Customary  deeds  of  married  women,  no 

Deed  of  confirmation  after  removal  of 
coverture,  no 

Deed  of  fi-me  covert  void  ab  initio  at  com- 
mon law,  1 10 

Disability  of  coverture  not  removed  by 
statute.  III 

Enabling  statutes,  no 

Execution  of  power,  no 

Fines  and  recoveries,  no 

Husband  joins  to  evidence  assent,  112 

Husband's  freehold  estate  at  common 
law,  III 

Infants,  118 

Insanity  of  husband,  ilg 
Joinder  of  husband,  in 
Joint  grantor,  in 
Married  women  as  grantees,  132 
Naming  wife  as  grantor,  108 
Parol  evidence  of  assent  of  husband,  114 
Recent  statutes,  in 
Separate  estate,  no 

Statutes  requiring  husband's  assent  in 
writing,  113 

Statutory  formalities  must  be  observed, in 

Whether  husband  must  be  named,  112 

Wife's  deed  not  enforced  in  equity  as 
agreement  to  sell,  112 

Wife  to  husband,  no 
Indentures,  07 

Modern  indentures,  97 

Original  and  counterparts,  97 

Original  method  of  indenting,  97 
Indians,  127 

Allotments  in  severalty,  127 

Examples,  127 

In  general,  127 
Infants,  114,  162 

Acceptance,  162 

Acquiescence,  117 

Act  of  disaffirmance,  115 

Affirmance,  114 

Affirmance  or  disaffirmance  a  personal 
right,  115 

Affirmance  requires  no  positive  act,  116 
Conditional  affirmance,  117 
Conveyance  subject  to  a  mortgage  affirms 

mortgage,  116 
Conveyance  which  the  law  would  compel 

the  infant  to  make,  114 
Coverture,  118 

Deliberate  act  of  affirmance,  116 
Disaffirmance,  114 

Election  cannot  be  made  until  after  major- 
ity, 114 
Exchanges,  114 

Facts  held  not  to  excuse  time,  118 
Failure  to  disaffirm  for  a  long  time,  117 
General  rule  as  to  infants'  conveyances. 

Heirs  or  legal  representatives  may  dis- 
affirm, 115 
Infant's  deed  valid  until  avoided,  116 

960 


DEEDS,  confd. 
Infants,  cont'd. 

Infant's  deed  voidable,  not  void,  114 
Infant's  deed  voidable  only,  114 
Leases,  114 

Legislative   action   fixing  time  for  elec- 
tion, 118 
Mortgage  as  disaffirmance,  116 
Mortgages,  114 

Occupation  or  conveyance  of  land  taken 

in  exchange,  116 
Partitions,  114 

Quitclaim  deed  as  disaffirmance,  115 
Receiving  consideration  as  affirmance,  116 
Statute  of  limitations,  118 
Stranger  cannot  disaffirm  or  ratify,  115 
Time  of  election,  117 

To  disaffirm  requires  some  positive  act, 
115 

Void  when  deed  appears  to  be  to  infant's 

prejudice,  114 
Warranty  deed  of  the  same  land  to  another 

grantee  is  an  act  of  disaffirmance,  115 
When  mortgage  for  purchase  money  is 

affirmed,  117 
Whether  entry  necessary  to  disaffirmance, 
116 

Insanity,  119 

Act  of  affirmance  must  be  alleged,  120 
Common  law,  119,  120 
Conveyance  by  matter  of  record,  120 
Conveyances  without  consideration,  119 
Drunkenness,  123 

Evidence  of   subsequent  mental  failure 

admissible,  123 
Exercising  election,  ng 
Feoffments,  120 

Grantor  ignorant  of  power  to  avoid,  120 
Guardianship  renders  a  deed  void,  121 
Heirs  or  legal  representatives  may  avoid, 
119 

Inference  of  fraud  as  against  weak-minded 

person,  122 
Intoxication,  123 
Joinder  of  insane  husband,  119 
Legal  guardian  of  lunatic  may  avoid,  120 
Lucid  interval,  123 
Lunatic's  deeds  voidable,  119 
Mental  weakness,  121 
Monomaniacs,  123 

Necessary  degree  of  mental  weakness  a 

question  of  fact,  122 
Partial  insanity,  121 
Partition,  120 

Privies  in  estates  are  competent  to  avoid, 
120 

Statute  of  limitation?  bars  the  right  to 
avoid,  120 

Subsequent  inquisition  and  guardianship, 
121 

Undue  influence,  122 
View  that  lunatics'  deeds  are  void,  120 
When  mental  weakness  becomes  legal  in- 
capacity, 122 
Where  insanity  has  been  judicially  de- 
clared, 121 
Intention : 

Delivery,  154 
Interpretation,  165 

Estates  cjtisdem  generis,  139 
Habendum  and  premises,  139 
Habendum  and  premises  construed  to- 
gether, 139 
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DEEDS,  confd. 
Intoxication,  123 

Drunkenness  caused  by  grantee,  124 

Effect  on  deed,  123 

Extent  of  intoxication,  123 

Habitual  drunkenness,  123 

Intoxication  alone,  123 

Ratification  after  becoming  sober,  124 

Undue  influence  or  advantage,  123 
Junior,  134. 
Laches  : 

Duress,  125 
Lease  and  release,  104 
Leases,  99 

Infants,  114 

Lease  and  release,  104 
Limitation  of  actions  (see  infra  Laches): 

Insanitv,  120 
Livery  of  seizin,  98 

Charta  fcoffamenli,  98 

Consideration,  98 

Definition,  98 

Feoffments  obsolete,  99 

Livery  in  fact,  98 

Livery  in  law,  98 

Livery  of  seizin  dispensed  with,  99 

Surrender,  100 

Whether  essential,  98 
Magna  charta,  96 
Mark,  144 

Married  women,  see   infra,  HvrsBAND  AND 

Wife. 
Material,  136 

Modern  statutory  forms,  107 
Mortgages  : 

Affirmance  by  infant,  117 

Infants,  114,  116 
Mortmain,  132 
Municipal  corporations,  126 
17ame : 

Grantee,  133,  135 

Incorrect  name  and  omission  of  name, 
145 

Naming  corporate  grantor,  126 
Naming  grantor  in  deed,  108 
Naming  new  grantee  in  habendum,  140 
Several  grantors,  signature  by  part  only, 
.145 

Signature  by  assumed  name,  145 

Variation  in  name  between  body  of  deed 
and  si^rnature,  145 

Where  deed  not  effective  until  signed  by 
all,  145 
Nontechnical  words,  13S 
Official  deeds,  107  • 
Operative  words,  137 
Origin,  94 
Orijfinal  deeds,  98 
Paper,  136 
Par<;hmcnl,  136 
Parol  evidence  : 

Assent  of  husband,  114 

Name  of  prantec,  134 

Whether  deed  or  will,  91 
Parties,  see  infra.  Grantee;  Grantor,  108 
Partition,  100 

Inf;uUs,  114 
Partnership,  126 

Naming  partnerships,  134 

Ratification  of  deed  by  partner,  145 
Pencil,  137 

Possesunn ,  see  infra.  Title, 
Possibility.  135 
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DEEDS,  cont'd. 
Powers : 

Married  women,  no 
Premises,  137 

As  to  con flict  between  premises  and  habendum^ 

see  infra.  Habendum. 
Absence  of  operative  words,  138 
Definition,  137 

Expressing    intention  with  nontechnical 

words,  138 
Granting  clause,  137 
In  general,  137 

Nontechnical  words  held  sufficient,  13S 

Operative  words,  137 
Presumption : 

Acceptance,  162 
Presumption  of  delivery,  159 
Printed  signature,  143 
Private  international  law : 

Lex  loci  rci  si  tie,  109 
Property  in  lands,  95 
Quia  emptores,  96 
Quitclaim  deeds,  104 

After-acquired  legal  title,  106 

After-acquired  title,  129 

Conveys  only  a  present  interest,  106 

Covenant  of  nonclaim,  106 

Dower,  105 

Equitable  estate,  105 

Equity  of  redemption,  105 

Fee  simple,  105 

Fee  subject  to  prior  equities,  105 
Implies  a  doubtful  title,  106 
Infants,  115 
In  general,  104 

Instances  of  interest  conveyed  by  quit- 
claim, 105 
Intention  controls,  107 
Life  estate,  105 
Operative  words,  137 

Present  interest  by  an  absolute  deed,  in 

accordance  with  intention,  107 
Quitclaim  deed  from  mortgagee,  105 
Quitclaim  is  prima  facie  evidence  of  title, 
106 

Quitclaim  of  equitable  interests,  106 
Quitclaim  with  warranty,  106 
Remainders,  106 
Rights  as  heir,  105 

Subsequently  acquired  interests  do  not 
pass,  106 

Title    acquired    before  acknowledgment 
will  inure  to  the  grantee,  106 

Where  grantor  in  the  quitclaim  deed  has 
no  interest,  105 
Batiflcation  (see   infra.  Drunkenness;  In- 
sanity): 

Agent's  signature,  145 

Ratification  of  agent's  signature  by  parol, 
145 

Ratification  of  deed  by  partner,  145 

Wrongful  delivery,  155 
Ratification  by  infants,  sec  infra,  INFANTS. 
Reading,  142 

Hurden  of  proof,  142 

Deaf  and  dumb,  142 

Manner  of  reading,  142 

Misread  itig,  143 

Necessary  that  deed  should  be  read  to 

grantor,  142 
Where  ignorant  grantor  requests  reading, 

142 
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Becording  : 

\\  lu  ilicr  deed  or  will,  92 
Kecording  acts,  159 

I'rctfumplioii  of  delivery,  159 
Reildoiidiiiti,  142 
Redelivery,  163 

Willi  iiuenlion  to  revest  title,  163 

Withoiu  intention  to  revest  title,  164 
Belease,  100 

Dortnilion,  100 

Mutual  releases  by  tenants  in  common, 
100 

Operative  words,  137 

Possession  by  the  releasee  is  essential,  100 
Release  to  one  out  of  possession,  100 

Requisites,  107 

Saxon  land  tenures,  95 

Sealing,  146 

Impression  on  wax  not  necessary  for  seal, 
146 

In  general,  146 

Necessity  for  a  seal,  effect  of  its  omission, 
147 

Seal  affixed  but  not  recited,  147 
Seal  necessary  to  constitute  deed  in  ab- 
sence of  statute,  147 
Seal  omitted  through  mistake,  147 
Seal  recited  but  not  affixed,  147 
Statutes  permitting  scroll  or  device,  146 
Strictness  of  common  law  as  to  seal  re- 
laxed by  judicial  construction,  146 
What  is  a  seal,  146 
Second,  134 

St'izin,  see  infra  LiVERY  OF  SEIZIN. 
Separate  estate  of  married  tvomcn,  see  infra. 

Husband  and  Wife. 
Sheriffs,  107 
•    Signing,  91,  143 

Agent  signing  for  principal  in  his  pres- 
ence, 144 

At  common  law,  143 

Form,  144 

Guiding  hand,  144 

Incorrect  name,  145 

Mark,  144 

Omission  of  name,  145 
Position  of  signature,  143 
Printed  signature,  143 
Ratification,  145 

Ratification  of  deed  by  partner,  145 
Several  grantors,  signature  by  part  only, 
145 

Signature  by  agent,  144 

Signature  by  another  in  grantor's  pres- 
ence and  with  his  consent,  144 

Signature  by  another  while  grantor  holds 
or  touches  pen,  144 

Signature  by  assumed  name,  145 

Stamped  signature,  143 

Statute  of  fraud,  143 

Where  deed  not  effective  until  signed  by 
all,  145 
Stamped  signature,  143 

Statute  of  limitations ,  see  infra.  Limitation 

OF  Actions. 
Statutes : 

.Married  women,  in,  113 
Statutes  de  donis,  96 
Subinfeudation,  96 
Surrender,  100 

Definition,  100 

Livery  of  seizin,  100 
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DEEDS,  cont'd. 

Technical  words,  138 

Tender,  see  infra,  ACCEPTANCE. 

Tenendum,  142 

Tenures,  see  in fra,  Feudal  Tenures. 

Time  title  passes,  152 

Title,  see  infra.  Quitclaim  Deeds,  127. 

Absolute   conveyances  passing  title  sub- 
ject to  incumbrances,  128 

After-acquired  title,  128 

Bare  possession,  130 

Contract  to  convey,  128 

Contract  to  convey  previous  to  disseizin, 
130 

Conveyances  by  disseizin,  129 

Deeds  without  covenants  of  warranty,  129 

Disseizee  cannot  convey,  129 

Equitable  construction,  128 

Grantors  held  to  have  no  title  or  alienable 

interest,  127 
Interest  conveyed  by  a  deed  absolute,  128 
Lands  not  in  possession  of  grantor,  129 
Mistake  in  division  lines,  130 
Partial  disseizin,  130 

Possession  by  the  grantee  at  the  time  of 
delivery,  130 

Redelivery,  163 

State  cannot  be  disseized,  131 

Statutes  as  to  possession,  130 

Title  previously  divested,  127 

Trust  relation,  130 
Undue  influence,  124 

Drunkenness,  123 

Examples,  124 

Friends,  125 

In  general,  124 

Instances  of  relationship,  124 

Parent  and  child,  124 

Where  grantor  is  of  weak  mind,  122 
TTses,  statute  of,  loi 

Bargain  and  sale,  102 

Bargain  and  sale  after  the  statute  of  uses, 
102 

Bargain  and  sale  before  statute  of  uses 
102 

Common  use  of  bargain  and  sale  as  a  con- 
veyance, 102 
Consideration,  102,  103 
Consideration  need  not  be  expressed,  103 
Consideration  not  recited,  102 
Consideration  of  blood  or  marriage,  loi 
Conveyances  under  the  statute  of  uses,  loi 
Covenant  to  stand  seized,  loi 
Effect  of  statute,  loi 

Freehold'  may  vest  in  future  by  deed  of 

bargain  and  sale,  103 
Lease  and  release,  104 

Nature  and  origin  of  covenant  to  stand 

seized,  loi 
Statute  of  enrollment,  102 
United  States,  loi 

Use  in  modern  times  of  covenant,  loi 

Vesting  title  in  future,  103 
Various  species  of  deeds  classified  and  de- 
fined, 97 
Vesting  title  in  future : 

Bargain  and  sale,  103 

Covenant  to  stand  seized,  loi 
Warranty : 

Whether  deed  or  will,  92 
Wills  distinguished  from,  91 

Delivery,  92 

Effect  of  operative  words,  92 
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J)KEDS.  '■onfd. 
Wills  distinguished  from,  cont'd. 
Extrinsic  evidence,  gi 
Good  consideration,  92 
Grantor's  intention  controls,  91 
Intention,  91 
Intention  to  deliver,  92 
Part  deed  and  part  will,  91 
Postponing  enjoyment  in  deed,  92 
Recording,  92 

Reservation  of  life  interest  consistent  with 
the  present  vesting  of  title,  92 

Surrounding  circumstances,  91 

Valuable  consideration,  gi 

Valuable    consideration    evidence    of  a 
deed,  g2 

Vesting  postponed,  92 
Witnesses,  see  infra,  ATTESTATION. 
Writing,  91.  136 

Ink  and  pencil,  137 

Necessity  for  a  writing,  136 

Necessity  for  a  writing  prior  to  statute  of 
frauds,  136 

Necessity  for  a  writing  subsequent  to  stat- 
ute of  frauds,  136 

Paper  executed  in  blank,  136 

What  constitutes  a  sufficient  writing,  136 

Writing  must  be  intelligible,  137 

DEEM,  165 

Citizenship,  165 

DEEPEN',  166 
DEEPLY,  166 
DEFACE,  166 

DE  FACTO  OFFICERS : 

Deputy,  373.  374 

DEFALCATION,  167 

Public  Officers,  167 
Set-off,  166 

Without  defalcation,  167 

DEFALK,  167 

DEFAMATION,  167 

DEFAULT  (see  Collusion),  167 
Contracts,  168 
Demand,  208 

Money  paid  on  contract  under  which  de- 
fcndant  is  in  default,  208 
Demurrage  : 

Wrong  or  negligence  not  necessary  to  de- 
faull,  247 
Disfranchisement : 

Default  in  appearance,  494 
Judgment,  168 

DEFAULTER,  169 

DEFEASANCE,  169 

Date,  170 
Deeds,  loi 
Seal,  170 

DEFEAT : 

Suretyship,  172 

DEFEATED,  171 
DEFECT,  172 
DEFE<rriVB,  172 
DEFECrnVE  CRO.SSINOS.  173 
DEFECTIVE  SEVVIORH  AND  DRAINS,  173 


DEFECT  OF  PARTIES,  173 

DEFENDANT,  174 

Collective  word,  175 
Removal  of  causes,  174 
Service  of  process,  175 

DEFENSE,  175 

Partial  defense,  176 
Set-off,  176 

DEFERRED  DIVIDENDS,  177 

DEFERRED  STOCK,  177 

DEFICIENCY,  177 

DEFICIT,  178 

DEFILE,  178 

DEFINE,  178 

Boundaries,  178 

DEFINITE  (see  Definite  Failure  of  Issue, 
179): 

Definite  failure  of  issue,  179 
DEFINITELY  FIXED,  I7g 

DEFINITION.  179 

Legal  definition,  179 

DEFINITIVE  JUDGMENT  OR  DECREE, 

180 

DEFORCE,  t8o 
DEFORCEMENT,  180 

Dower,  180 

DEFRAUD,  172,  180 
Delay,  189 

DEGRADE,  181 

DEGREE,  181 

DEGREES  OF  DILIGENCE,  456 
DEHESAS,  181 
DEHORNING,  181 
DEHORS,  181 

DELAY  (see  Deviation  in  Marine  Insur- 
ance), x88 

Assignment  for  the  benefit  of  creditors,  x88 
Defraud,  1S9 

Deviation  in  marine  insurance  : 

Departure  and  delays  from  necessity,  426 

Com[5ulsory  deviation,  431 
Delay  in  port  for  repairs,  429 
Departure  must  be  consummate  with 

cause,  428 
Evidence  of  necessity,  427 
Ice,  42g 

In  general,  426 

Insurance  to  two  ports,  cither  or  both, 
432 

Master  acting  bona  fide  is  excused,  428 
Medical  attention  for  the  sick,  431 
Must  not  unnecessarily  break  bulk  at 

port  of  arrival,  433 
Must  result   from    physical   or  moral 

force,  427 

Partial  (lischarge  through  necessity  at 

port  of  arrival,  433 
Provisions,  429 
Recruit  crew,  430 
Repairs,  429 
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1>K1.AV,  cont'd. 
Deviation  in  marine  insoranoe,  cont'd. 

Departure  and  delays  from  necessity,  cont'd. 
Kiglu  lo  obtain  information  at  port  of 

arrival,  432 
Seeking  another  port  for  repairs,  429 
Stress  of  weather,  428 
Throwing  overboard  of  landing  cargo, 
427 

To  avoid  dan!^cr,  see  infra.  Danger. 
To  obtain  informations  as  to  markets, 
432 

To  succor  distressed,  426,  430 
Transshipment,  432 
Trial  trips,  433 

What  amounts  to  necessity,  427 
Fraudulent  sales  and  conveyances,  188 
Hinder,  i8g 

DEL  CREDERE  AGENCY,  182 

Arrest  of  factor  for  failure  to  pay  over  pro- 
ceeds, 183 

Bills  of  exchange  and  promissory  notes,  187 

Receipt  of  worthless  bill  of  exchange,  187 
Whether   agent    guarantees  remittance, 
187 

Commissions,  183,  184 
Compromise  of  sale,  185 
No  del  credere  commission  on  cash  sale,  184 
When  commission  becomes  due,  184 
When  principal  fails  to  carry  out  contract, 
184 

Criminal  law,  183 
Definition,  182 

Del  credere  insurance  brokers,  182,  185 
Frauds,  statute  of,  183 

General  relation  of  principal  and  agent  not 

affected,  183 
Guarantor,  185 
Implied  guaranty,  188 
Insurance,  185 

Rights  of  de/  credere  insurance  broker,  185 
Liability  of  agent,  185 

Agent  does  not  guarantee  remittance,  187 

Agent  liable  in  first  instance  in  America, 
186 

Agent  must  guarantee  all  sales  made  by 

him,  187 
American  doctrine,  186 
Bill  of  exchange,  187 

Del  credere  agreement  gives  no  authority 

to  remit,  188 
English  doctrine,  186 
Extent  of  liability,  186 

Liability  of  agent  does  not  exclude  liabil- 
ity of  purchaser,  186 
Nature  of  liability,  185 

No  liability   accrues  until  expiration  of 

credit,  186 
Receipt  of  depreciated  currency  by  agent, 

186 

Receipt  of  worthless  bill  of  exchange,  187 
Sale  rescinded,  187 

Whether  liable  as  surety  or  grantor,  185 
liens,  185 

Liens  of  agent  for  advances  and  commis- 
sions, 185 
Money,  186 

Receipt  of  depreciated  currency  by  agent, 

186 

Payment,  186 

Receipt  of  depreciated  currency  by  agent, 
186 
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DEIi  CREDERE  AGENCY,  cont'd. 
Bights  of  agent,  1 84 

Lien  for  advances  and  commissions,  185 
Rights  of   del  credere   insurance  broker 

against  underwriter,  185 
Right  to  collect  proceeds  of  sale,  185 
Right  to  commission,  184 
Bights  of  principal,  183 
Examples,  183,  184 
In  general,  183 

Right  to  collect  from  purchaser,  183 
Right  to  proceeds  of   sale  received  by 

agent,  183 
Set-off,  184 

Set-off,  184 

Surety,  185 

DELEGATA  POTESTAS  NON  POTEST 
DELEGARI,  189 

Deputy,  375 

DELEGATION,  189 

DELEGATION  OF  AUTHORITY,  189 

DELEGATION  OF  POWER: 

Deputy,  375 

DELEGATUS     NON     POTEST  DELE- 
GARE, 189 

DELETERIOUS,  189 

DELIBERATE,  189 

Perjury,  193 

DELIBERATION,  189 

Appreciable  time,  190 
Homicide,  189 

Cool  state  of  blood,  190 
Intent,  191 

Length  of  time  immaterial,  191 
Murder,  190 

Premeditation  distinguished,  IQI 
DELICATE,  193 
DELICTO,  193 
DELINEATE,  193 
DELINQUENCY,  193 
DELINQUENT,  194 
DELINQUENT  LIST,  194 
DELIRIUM,  194 

DELIRIUM  TREMENS,  194 

Insurance,  194 

DELIVER,  194 

DELIVERANCE,  195 

DELIVERY  (see  Deeds),  195 
Deposit,  283 

DELIVERY  BONDS,  195 

DELUSION,  195 

DEMAND,  197.  216 

Al)3611C6  211 

Concealment  of  person  upon  whom  de- 
mand is  to  be  made,  211 
Aeency,  208,  213 

Bv  whom  demand  should  be  made,  213 
For  recovery  of   property   in   hands  of 
agent,  208 
Assignor,  206 
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DEMAXD,  coned. 
Bailment,  208 

For   recovery  of  property   in   hands  of 
bailee,  209 
Breach  of  promise  of  marriage,  210 

Marriage  to  another  person  as  dispensing 
with  necessity  of  request  on  contract  to 
marry,  210 
By  whom  demand  should  be  made,  213 
Circumstances  dispensing  with  demand,  209 
Circumstances  excusing  delay,  213 
Consideration,  207 

Failure  of  consideration,  207 
Contingent  contracts,  205 
Default,  208 

Money  paid  on  contract  under  which  de- 
fendant is  in  default,  208 
Definition,  198 

Delay,  circumstances  excusing,  214 
Demanding  too  much,  213 
Denial  of  liability  or  refusal  of  performance, 
210 

Deposit,  200,  2g2 
Dividends,  691 
Duress,  207 

Executors  and  administrators,  213 

Fraud,  207 

Guaranty,  206 

Necessity  of  demand,  206 

Illegal  contract,  208 

Money  paid  on  illegal  contract  disaffirmed 
by  plaintiff,  208 

Inability  to  perform  obligation,  210 

Mistake,  207 

Failure  of  consideration,  207 
Mistake  induced  by  fraud,  207 
Money  paid  through  mistake,  207 
Necessity  of  demand  to  recover  money 
innocently    received  through  mistake, 
208 

Mode  of  making  demand,  211 

Necessity  of  Demand  for  recovery  on  contracts, 

198 

As  against  assignor  or  indorser,  206 
As  against  guarantor,  206 
As  against  promissor,  198 
Collateral  sum  payable  on  request,  200 
Contingent  contracts,  205 
Contract  expressly  giving  right  to  payee, 
203 

Contracts  of  sale  of  personal  property,  204 
Contracts  payable  on  demand,  201 
Contracts  to  convey  land,  204 
Contracts  to  pay  in  services  or  specific 

articles,  201 
Contracts  to  pay  money,  199 
Contracts  to  pay  money  at  specified  time 

and  place,  199 
Cumbersome  articles,  202 
Debtor  to  seek  out  creditor  within  state. 

Debt  to  be  paid  in  services,  202 
In  general,  198 

Institution  of  suit  a  sufficient  demand,  199 
Necessity  of  demand  for  recovery  of  bank 

deposits,  200 
Necessity  of  demand  where  no  time  of  per- 
formance is  stipulated  in  contract  other 
than  the  payment  of  money,  200 
No  demand  to  pay  money  generally,  199 
Note  payable  in  goods  at  election  of  payor, 
203 

Promise  to  return  articles  on  demand,  201 


DEMAXD,  fonfd. 

Necessity  of  demand,  etc.,  cont'd. 

Where  amount  is  indefinite,  200 

Where  kind  and  quantity  of  goods  depend 
on  election  of  payee,  201 

Where  neither  time  nor  place  of  perform- 
ance is  stipulated,  201 

Where  obligation  to  pay  money  arises  only 
by  request,  200 

Where  payable  at  domicil,  199 

Where  place  but  no  time  of  performance  is 
designated,  201 

Where  time  and  place  of  performance  are 
fixed,  202 

Where  time  but  no  place  of  performance 
is  designated,  201 

Where  time  of  performance  is  fixed  in  con- 
tract other  than  for   the   payment  of 
money,  200 
No  particular  form  of  language  necessary, 

211 

Objection  to  demandant's  authority  taken 

when  demand  is  made,  213 
Personal  demand  unnecessary,  215 
Place  of  demand,  215 

Delivery  of  written  demand  at  place  of 

residence,  215 
Waiver  of  demand  at  particular  place,  215 
Where  no  time  or  place  of  performance  is 
fixed    in    contract    payable    in  specific 
articles,  215 
Quasi-contracts,  207 
In  general,  207 

Money  paid  on  contract  under  wnich  de- 
fendant is  in  default,  208 

Money  paid  on  illegal  contract  disaffirmed 
by  plaintiff,  208 

Money  paid  through  fraud  or  duress,  207 

Money  paid  through  mistake,  207 

Where  property  is  tortiously  withheld  and 
tort  is  waived,  208 
Sales,  204,  210 

Goods  to  be  delivered  on  request,  204 

Necessity  of  demand,  204 

Necessity  of  demand  where  time  is  fixed 
in  contract  of  sale,  204 

When  unnecessary,  210 

Where  contract  of  sale  specifies  no  time  of 
performance,  204 
Second  demand  as  waiver  of  prior  demand, 

211 

Specific  performance,  205 

Stakeholder,  209 

Stranger,  213 

Suit,  202,  212 

Time  of  demand,  124,  215 

Torts,  208 

For  recovery  on  torts,  20S 
Where  property  is  tortiously  withheld  and 
tort  is  waived,  208 

Unnecessary  where  demand  would  be  un- 
availing, 209 

Upon  whom  demand  should  he  made,  213 

Vendor  and  purchaser,  204,  210 

Contracts  to  convey  land  on  demand,  204 
Necessity  of  demand  for  conveyance  dis- 
pensed with  by  conveyance  to  another, 
210 

Necessity  of  demand  of  conveyance  where 
confact  designated  no  lime  of  convey- 
ance, 204 

Second  demand,  205 

Specific  performance,  205 
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Di:>l  AM),  ,  , 
Vendor  and  purchaser,  cont'd. 

Where  paynieiu  and  conveyance  are  to  be 
concurrent  acts,  205 
Waiver,  211,  212 

Waiver  of  demand  at  particular  place,  215 
Waiver  of  demand  at  specified  place,  216 
Writing,  212 

DKMIOXTIA,  216 

DUMKSNK,  216 

DIOMI.TOHN,  216 

DK>ri-MARK,  216 

DKMISE  (see  Distress),  217 
Covenants,  217 
Landlord  and  tenant,  217 
Leases,  217 

DEMOLISH,  218 

Liability  of  mobs  demolishing  houses,  218 

DEMONSTRATION,  218 
DEMONSTRATIVE  EVIDENCE,  218 
DEMONSTRATIVE  LEGACIES,  218 

DEMURRAGE,  220 

Absence  of  provision  for  demurrage  days, 
222 

Act  of  God,  258 

Admiralty,  see  infra,  Implied  Contract  as 

TO  Time. 
Afloat,  233 
Agency,  225 

Authority  of  agents,  225 
Contracts  made  by  agents,  225 
Liability  of  agents,  225 
Undisclosed  principal,  225 
All  matters  and  things,  228 
Always  afloat,  233 
Amount  of  demurrage  or  damages,  262 
Damages  in  cases  of  tort,  264 
Cases  of  collision,  264 
Crew  and  stores,  266 
Delay  as  remote  consequences,  268 
Ferry  boats,  267 

Hiring  or  substitution  of  another  ves- 
sel, 268 
In  general,  264 
Interest  on  damages,  269 
Market  value  of  vessel's  services,  266 
Necessity  to  show  actual  loss,  265 
Net  freight  lost  not  always  a  just  basis, 
265 

Pleasure  yachts,  267 
Probable  net  earnings,  267 
Probable  profits  of  voyage,  265 
Rate  of  demurrage  fixed  by  contract,  267 
Ship  under  contract  at  time  of  injury, 
265 

Specified  rate  of  demurrage,  267 
Substitution  of  another  vessel  of  same 

owner,  268 
Unusual  or  unnecessary  delay,  268 
Value  of  use  of  vessel,  266 
Wrongful  seizures  and  captures,  264 
Damages  in  the  nature  of  demurrage,  263, 
264 

Delay  after  days  of  demurrage,  263 
Express  contract  for  demurrage,  262 
Injury  to  vessel  from  storms,  264 
Interest,  264 

Remote  consequences,  263 
Usual  nec  earnings  of  vessel,  263 
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DEMURRAGE,  cont'd. 

Arrival  in  port,  231 

As  fast  as  vessel  can  deliver,  238 

Assignees,  see  infra.  Liability  of  Consignees 
AND  Assignees. 

Assignments,  271 

Assumpsit,  272 

Awaiting  turn,  238,  239 

Bills  of  lading  (see  infra  Liens),  223 
Assignees  of  bill  of  lading,  229 
Bills  of  lading  not  providing  for  demur- 
rage, 230 

Bills  of  lading  providing  for  demurrage, 
230 

Liability  of  consignees  and  assignees,  228 
Where  bill  of  lading  contains  no  provision 
as  to  demurrage,  254 

Blockade,  245 

Burden  of  proof,  256 

Carrier's  delay,  223 

Cars,  see  infra,  DAMAGES  FOR  Detention 

C)f  Railroad  Cars. 
Causes  of  Delay : 

Accumulation  of  vessels  in  docks,  243 

Acquiescence  by  waiver  of  shipowner,  251 

Act  of  God,  244 

Acts  of  government  or  public  officers,  243 
Avoidance  of  delay,  246 
Blockade,  245 

Causes  of  delay  excepted  by  the  contract, 
244 

Causes  preventing  taking  cargo  to  and 

from  vessel,  245 
Consent  of  the  consignee,  250 
Contract  imposing  on  master  duty  to  load 

or  unload,  248 
Custom  of  port,  246 
Delay  in  stowing,  248 

Delay  not  caused  by  fault  of  charterer, 
freighter,  or  consignee,  246 

Detention  by  public  authorities,  250 

Failure  to  afford  facilities  for  loading  or 
unloading,  249 

Failure  to  employ  stevedores,  249 

Failure  to  obtain  clearances,  250 

Fault  of  charterer's  freighter's  or  con- 
signee's agent,  243 

Fault  of  shipowner  or  his  agent,  248 

Fault  of  third  persons,  242 

Holidays,  246 

Ice  and  frost,  244 

Inability  to  supply  or  take  away  cargo, 
245 

In  general  immaterial,  242 

Non-attendance  of  custom  house  in- 
spector, 243 

Option  to  proceed  to  either  of  several 
ports,  247 

Protest  by  the  master,  251 

Public  enemies,  244,  247 

Quarantine  regulations,  248 

Refusal  of  master  to  sign  bills  of  lading, 
drafts,  etc.,  250 

Refusal  to  receive  cargo,  249 

Storms,  244 

Strikes  by  stevedores,  243 
Sundays,  246 

Unreadiness  of  vessel,  248 
Unreadiness  of  vessel  to  receive  or  de- 
liver, 248 
Weather,  244 

Wrong  or  negligence  not  necessary  to  de- 
fault, 247 
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DEMURRAGE,  confd. 

Charter  parties   (see   infra,  LIABILITY  OF 

Charterer  or  Freighter),  223 
Collision  cases,  261 
Consideration,  229 

Consignees,  see    infra.    LIABILITY   OF  Con- 
signees AND  Assignees. 
Construction,  see  infra,  INTERPRETATION. 
Covenant,  272 

Customary  Dispatch,    see  infra,  PROVISIONS 

FOR  Customary  Dispatch. 
Damages  (see  ittfra,  A.mount  of  Demurrage 

Ok  Damages;  Tort). 
Damages  in  nature  of  demurrage,  228 
Damages  distinguished  from,  222 
Damages  for  detention  of  railroad  cars,  261 

Charges  must  be  reasonable,  262 

Detention  of  railroad  cars,  261 

Examples,  261,  262 

In  general,  261 

Lien,  270 
Damages  in  cases  of  tort,  264 

Cases  of  collisions,  264 

Crew  and  stores,  266 

Delay  as  remote  consequences,  268 

Ferry  boats,  267 

Hiring  or  substitution  of  another  vessel, 
268 

In  general,  264 
Interest  on  damages,  269 
Market. value  of  vessel's  services,  266 
Necessity  to  show  actual  loss,  265 
Net  freight  lost  not  always  a  just  basis, 
265 

Pleasure  yachts,  267 

Probable  net  earnings,  267 

Probable  profits  of  voyage,  265 

Rate  of  demurrage  fixed  by  contract,  267 

Ship  under  contract  at  time  of  injury,  265 

Specified  rate  of  demurrage,  267 

Substitution  of  another  vessel  of  same 

owner,  268 
Unusual  or  unnecessary  delay,  268 
Value  of  use  of  vessel,  266 
Wrongful  seizures  and  captures,  264 

Days,  235 

Lav  days,  see  infra,  Lay  Days. 

Debt,  272 

Default : 

Wrong  or  negligence  not  necessary  to  de- 
fault, 247 
Definition,  221 

Delay,  see  infra.  Causes  of  Delay;  Implied 
Contract  as  to  Time. 

Demurrage  days,  237 

Diligence  : 

Reasonable  diligence,  255 

Dispatch  (see  infra.  Provisions  for  Custom- 
ary Dispatch;  Provisions  for  Dispatch; 
Quick  Dispatch),  222,  539 

Dock  to  be  provided  by  charterer  or  con- 
signee, 232 

Express  contract,  221,  223 

Express  contract  as  to  tinic,  223 

From,  231 

Holidays,  236,  239,  246,  259 
Ice,  244 

Illegal  contracts,  224 
Implied  contract,  222 
Implied  contract  as  to  time,  253 

Acquiescence,  259 
Act  of  God,  258 

Assignee  by  way  of  security,  254 
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DEMURRAGE,  cont'd. 
Implied  contract  as  to  time,  confd. 

Burden  of  proof  as  to  fault  or  negligence, 
256 

Cases  holding  consignee  liable  at  common 

law,  255 
Causes  of  delay,  256 

Change  of  dock  by  direction  of  consignee, 
257 

Consignees  liable  at  common  law,  254 
Delay  for  convenience  or  profit,  257 
Delay  in  loading  or  going  to  sea,  253 
Delay  without  fault  of  charterer,  freighter, 

or  consignee,  257 
Duty  to  procure  other  docks,  258 
English  bills  of  lading  act,  254 
Facilities  for  unloading,  257 
Failure  to  furnish  cargo,  253 
Failure  to  provide  berth,  257 
Fault  of  charterer,  freighter  or  consignee, 

256 

Fault  of  shipowner  or  his  agent,  259 
General  ships,  259 
Holidays,  259 
Illustrations,  253 

Interference    by   government  or  public 

authorities,  258 
Liability  in  personam ,  255 
Liability  in  personam  in  admiralty,  255 
Liability  itt  rem  in  admiralty,  255 
Liability  of  charterer  or  shipper,  253 
Liability  of  consignees  and  their  assignees, 

254 

Lighters,  257 

Meaning  of  reasonable  diligence,  255,  256 
Readiness  of  vessel,  259 
Reasonable  diligence  required,  255 
Strikes,  258 
Sundays,  259 

Unloading  in  turn,  258,  260 
Unreadiness  to  furnish  or  receive  cargo, 
257 

Usages  and  customs,  260 
Validity  of  usage  and  custom,  260 
Waiver  of  settlement  by  shipowner  or  his 

agent,  259 
When  consignee  is  the  freighter,  254 
In  equity,  272 

Interpretation,  225 

Lay  days,  222,  230 
Always  afloat,  233 

Apportionment  between  loading  and  un- 
loading, 237 
Arrival  at  port,  231 
Awaiting  turn,  231 
Calendar  days,  236 
Commencement  of  lay  days,  230 
Days,  235 

Days  of  demurrage,  230 
Definition,  230 
Discharge,  231 
Discharge  near  dock,  233 
Effect  of  usages  and  customs  as  to  days, 
236 

Fractions  of  a  day,  236 
From,  231 
Holidays,  236 

Inability  to  reach  dock,  232 
Lightening  ship  to  reach  dock,  234 
Loading,  231 

Notice  not  required  by  contract,  235 
Notice  of  arrival  and  readiness  of  vessel, 
234 
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DK^irKUAGE,  cotit'd. 
Lay  days,  i  ont'd. 

Notice  required  l)y  contract,  234 
Option  as  to  particular  docks,  233 
Oral  agreement  as  to  lay  days,  224 
Particular    provisions    governing  com- 
mencement of  lay  days,  232 
Readiness  to  discharge  in  general,  231 
Running  days,  235 
Safe  berth,  233 

Selection  of  crowded  dock,  233 
Stormy  days,  235 
Sundays,  236 
Unloading,  231 
Until,  231 

Usage  and  custom,  234 
Usage  and  custom  as  to  working  days, 
235 

Working  days,  235 
liability  of  charterer  or  freighter,  223 

Bills  of  lading,  223 

Charterers  also  the  consignees,  226 

Charter  parties,  223 

Construction  of  clauses  together,  227 

Construction  of  contract  in  general,  225 

Context  of  particular  contract,  228 

Contracts  by  agents,  225 

Damages  in  nature  of  demurrage,  228 

Delay  at  places  not  specified,  225 

Delay  in  stowing,  226 

Delay  in  unloading,  223 

Demurrage  in  the  strict  sense,  228 

Detention  after  loading  or  unloading,  226 

Detention  during  voyage,  226 

Existence  and  validity  of  contract,  223 

Express  contract,  223 

Failure  to  earn  freight,  225 

Illegality  of  contract,  224 

In  general,  223 

Liability  of  agents,  225 

Loading  and  unloading,  226 

Loss  of  vessel,  225 

Oral  agreement,  224 

Persons  liable,  224 

Provision  for  cessation  of  liability  or  char- 
ter, 226 

Substitution  of  different  mode  or  place  of 

loading  or  unloading,  224 
Who  liable,  224 
Liability  of  consignees  and  their  assignees,  228 
Assignees  of  bill  of  lading,  229 
Bills  of  lading  not  providing  for  payment 

of  demurrage,  230 
Consideration,  229 
Delay  in  loading,  229 
In  general,  228 

Provision  in  bill  of  lading,  228 
Provision  in  bill  of  lading  necessary,  229 
Liens,  269 

At  common  law,  269 
Bona  fide  holders  of  bill  of  lading,  270 
Consignees  and  assignees  with  notice,  270 
Consignees  who  are  freighters,  270 
Enforcement  as  against  consignees  and 

assignees,  270 
In  admiralty,  269 
In  equity,  269 

Lien  for  detention  of  railroad  cars,  270 
Waiver  or  extinguishment  of  lien,  269 
Lighters,  257 

Loading,  set  infra.  Provisions  for  Loading 

OR  Unloadinu  in  Turn. 
Loading  and  unloading,  224,  226 


DEMURRAGE,  cont'd. 
Master  of  Vessel, 

Absence  of  master  from  vessel,  250 
Acquiescence,  251 

Contract  imposing  on  master  duty  to  load 

or  unload,  248 
Protest  by  master,  251 
Refusal  of  master  to  sign  bills  of  lading, 

drafts,  etc.,  250 
Waiver,  251 

Whether  master  is  entitled  to  demurrage, 
271 
Nature,  211 
Kotice. 

Notice  of  arrival  and  readiness  of  vessel, 
234 

Number  of  hatches,  238 
Persons  entitled  to,  271. 

Assignment  at  common  law,  271 

Assignment  in  admiralty,  271 

Assignment  of  claim,  271 

Assignment  under  statutes,  271 

Examples,  271 

In  general,  271 

Master,  271 
Provisions  for  customary  dispatcli,  238. 

Change  of  berth,  240 

Customary  dispatch  or  quick  dispatch,  238 
Delay  by  strikes,  240 
Duty  to  provide  berth,  239 
Examples,  238-241 
In  general,  238 

Practice  of  particular  individuals,  240 

Readiness  to  furnish  or  receive  cargo,  240 

Readiness  to  load,  240 

Regulations  of   government  and  public 
authorities,  240 

Sundays,  239 

Usual  dispatch,  239 
Provisions  for  dispatch,  quick  dispatch,  etc.,  237 

As  fast  as  vessel  can  deliver,  238 

Awaiting  turn,  238 

Customary  dispatch,  238 

Customs  of  port,  238 

Examples,  237 

In  general,  237 

Number  of  hatches,  238 
Provisions  for  loading  or  unloading  in  turn,  241 

Custom  and  usage  of  port,  241 

Inability  to  supply  cargo,  241 

Missing  turn,  241 

Practice  of  particular  individuals,  242 
Provision  for  unloading  in  turn,  241 
Statutes  and  government  regulations,  241 

Public  enemies,  244,  247 

Quarantine,  248 

Quick  Dispatch,  see  infra.  Provisions  for. 
Dispatch;  Quick  Dispatch. 

Railroad  cars,  detention  of,  223 

Railroads,  see  infra.  Damages  FOR  Deten- 
tion OF  Railroad  Cars. 

Reasonable  time,  255 

Bemedies  of  Shipowner,  271 
Action  at  law,  272 
Assumpsit,  272 
Covenant,  272 
Debt,  272 

Implied  contract,  271 

In  admiralty,  271 

Liable  in  personam,  2"]^ 

Liable  in  rem.  272 
Running  days,  235 
Safe  berth,  233 
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DEMURRAGE,  cont'd. 
Stevedores  : 

Strikes,  243 
Strikes,  243,  258 
Sundays,  236,  239,  246,  259 
Tort,  223 
Damages  in  cases  of  tort,  264 
Cases  of  collision,  264 
Crew  and  stores,  266 
Delay  as  remote  consequences,  268 
Ferry  boats,  267 

Hiring  or  substitution  of  another  vessel, 
268 

In  general,  264 
Interest  on  damages,  269 
Market  value  of  vessel's  services,  266 
Necessity  to  show  actual  loss,  265 
Net  freight  lost  not  always  a  just  basis, 
265 

Pleasure  yachts,  267 
Probable  net  earnings,  267 
Probable  profits  of  voyage,  265 
Rale  of  demurrage  fixed  by  contract,  267 
Ship  under  contract  at  time  of  injury, 
265 

Specified  rate  of  demurrage,  267 
Substitution  of  another  vessel  of  same 

owner,  268 
Unusual  or  unnecessary  delay,  268 
Value  of  use  of  vessel,  266 
Wrongful  seizures  and  captures,  264 
Demurrage  or  damages  in  cases  of  tort,  260 
Actual  loss  necessary,  261 
Collision  cases,  261 
In  general,  260 
Malicious  libel  in  rem,  261 
Wrongful  seizures  and  captures,  260 
Unloading,  see  infra  Loading;  Provisions 

FOR  LOADINC,  OR  UNLOADING  IN  TURN. 

Until,  231 

Usages  and  customs,  251,  260 

Agreement  to  discharge  as  fast  as  vessel 
can  deliver,  252 

Custom  or  usage  inconsistent  with  con- 
tract, 251 

Custom  or   usage  not  inconsistent  with 

contract,  252 
Davs,  running  days,  lay  days,  etc.,  236 
Dispatch,  quick  dispatch,  238 
Examples,  251  253 
Failure  to  observe,  260 
Ignorance  of  custom  or  usage,  253 
Inability  to  furnish  or  take  cargo,  246 
Practice  of  particular  individuals,  242 
Provisions,  252 

Provisions  for  loading  or  unloading  in 

turn,  241 
Reasonableness,  252 

Right  to  follow  usages  and  customs,  260 
Unloading  in  turn,  260 
Validity,  260 

Where  no  time  for  loading  or  unloading 
is  specified,  260 

Working  days.  235 
Usual  dispatch,  239 
Waiver,  259 
Weather,  244 
Working  days,  235 

DEMURRAGE  DAYS.  272 

DEMURRER,  272 

DEMURRER  I\  CH.WCERY,  272 


DEMURRER  TO  EVIDENCE,  272 

DENIZATION,  272 

Citizenship,  272 
Naturalisation,  272 

DENOMINATION,  273 

DENOUNCEMENT,  274 

DENTIST,  274 

DENY,  274 

DEPART,  275 

Depart  from  port,  275 

DEPARTMENT,  275 

DEPARTURE,  276 
Deviation  in  marine  insurance,  422,  426 

Construction  of  policy  controls,  423 
Departure  and  delay  from  necessity,  426 
Compulsory  deviation,  431 
Delay  in  port  for  repairs,  429 
Departure  must  be  consummate  wrtts 

cause,  428 
Evidence  of  necessity,  427 
Ice,  429 
In  general,  426 

Insurance  to  two  ports,  either  or  both, 
432 

Master  acting  bona  fide  is  excused,  428 
Medical  attention  for  the  sick,  431 
Must  not  unnecessarily  break  bulk  at 

port  of  arrival,  433 
Must  result  from  physical  or  moral  force, 

427 

Partial  discharge  through  necessity  at 

port  of  arrival,  433 
Provisions,  429 
Recruit  crew,  430 
Repairs,  429 

Right  to  obtain  information  at  port  of 

arrival,  432 
Seeking  another  port  for  repairs,  429 
Stress  of  weather,  428 
Throwing  overboard  of  landing  cargo, 

427 

To  avoid  danger,  see  tn/ra.  Danger. 
To  obtain  information  as  to  markets,  432 
To  succor  the  distressed,  426,  430 
Transshipment,  432 
Trial  trips,  433 

What  amounts  to  necessity,  427 
Departure  and  delay  to  save  property,  426 
Departure  from  course  of  voyage  a  devia- 
tion, 422 

Departure  from  course  through  ignorance 

of  captain,  423 
Examples,  422,  423 
Hastening  adventure  no  excuse,  423 
Ice,  422 

Policy  from  port  named  or  any  other  port 

or  ports,  423 
Slightest  departure  and  return,  423 
When  saving  property  is  incidental,  the 

saving  of  life  being  the  paramount  title, 

426,  430 

DEPENDENCY,  276. 
DEPENDENT,  277. 
DEPENDENT  COVENANTS,  277. 
DEPENDING  SUIT  OR  ACTION,  277. 
DEPONENT,  277. 
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DKPORTATION,  277. 

DKPOSK,  277. 

Oath,  277 
Sworn,  277 

DEPOSIT,  279. 

AsSl'IU,  2S4 

Burden  of  proof. 

Negligence,  2gi 
Cat-i-.  see  infra,  REASONABLE  CARE. 
Compensation. 

RiglUi  of  the  depositary,  285 
Considered  as  contracts,  282. 

Deposit  founded  on  contract,  283 

Examples,  283 

In  general,  282 
Contracts  in  the  nature  of  deposit,  281 
Conventional,  281 
Custody  must  be  gratuitous,  284 
Definition,  280 

Delivery,  see  infra.  Duties  AND  LIABILITIES 

OF  THE  Depositary. 
Delivery  of  the  thing  deposited,  283 
Demand,  200,  292 

Depositary  (see  infra,  Duties  And  Liabili- 
ties OF  Depositary;  Rights  of  Deposi- 
tary), 283 

Depositary   may   maintain   action  against 

wrongdoer,  286 
Deposit  in  court,  282 
Deposit  of  earnest  money,  282 
Depositor,  283 

Goods  need  not  belong  to  depositor,  283 
Diiii^ence,  see  infra.  Duties  and  Liabilities 

OK  the  Depositary. 
Duties  and  "liabilities  of  the  depositary,  287 

A  demand  and  refusal  are  ordinary  evi- 
dence of  conversion,  293 

Assent  of  depositor,  290 

Burden  of  proof,  291 

Circumstances  modifying  liability,  290 

Delivery  to  keep  safely,  290 

Delivery  to  one  having  paramount  title, 
291 

Delivery  to  wrong  person,  292 
Demand,  292 

Depositary  joint  owner,  290 
Depositary  must  return  thing  deposited, 
201 

Depositary  taking  same  care  of  deposit 

as  of  his  own  property,  289 
Deposit  made  to  several  persons  jointly, 

292 

Diligence  required,  287 
Examples  of  diligence,  287,  289 
Gross  negligence,  289 

Identical  thing  deposited  must  be  re- 
turned, 292 

Money  deposited  becomes  due  when  de- 
mand is  made,  293 

Negligence  a  question  for  jury,  2gl 

No  right  of  action  against  depositary  be- 
fore demand,  292 

Place  of  making  return,  292 

Slight  diligence,  289 

Slight  negligence,  287 

Special  contract,  290 

Spontaneous  or  officious  offer  of  custody, 
291 

To  keep  the  thing  deposited  with  reason- 
able care,  287 
To  whom  return  should  be  made,  291 
Unavoidable  or  accidental  loss,  289 


DEPOSIT,  confd. 
Duties  and  liabilities  of  the  depositary,  confd. 
What  is  reasonable  care  depends  on  cir- 
cumstances, 288 
Equitable  deposits,  282 
Expenses : 

Right  of  depositary,  285 
Gratuitous,  284 
Involuntary  deposit,  281 
Irregular  deposits,  281 
Judicial  sequestration,  281 
Liens : 

Rights  of  depositary,  285 
Limitation  of  actions,  293 
Mutual  assent,  284 
Mutuum  distinguished  from,  280 
Nature  and  essentials  of  the  contract  of  de- 
posit, 282 

Negligence,  see  infra.  Duties  AND  LIABILITIES 

OF  the  Depositary. 
Parties,  283 

Who  may  be  a  party,  283 
Quasi  deposits,  282 
Question  of  law  and  fact : 

Negligence,  291 
Reasonable  care,  287,  288 
Replevin,  286 

Requisites  of  the  contract,  283 
Returns,  see  infra.  Duties  and  Liabilities 

OF  the  Depositary. 
Right  of  depositary  against  third  person,  286 
Right  of  depositary  to  use  thing  deposited, 

285  _  _ 

Rights  and  obligations  of  the  depositary,  285 
Rights  and  obligations  of  the  depositor,  285 
Rights  and  obligations  of  the  parties,  285 
Right  to  assert  title  in  third  person,  286 
Right  to  dispose  of  thing  deposited,  285 
Sequestrations,  281 
Several  kinds,  280 
Sheriffs,  286 
Simple  deposit,  281 
Subject-matter,  283 
Termination  of  the  deposit,  293 
Title : 

Right  to  assert  title  in  third  person,  286 
Use  of  thing  deposited,  285 

DEPOSITED,  293 

DEPOSIT  IN  COURT,  293 

DEPOSITIONS  (see  Interrogatories),  295 

Absence,  354 
Adjournment,  339 
Admiralty,  2g8 
Admissibility  in  evidence,  351 
Admissibility  in  general,  357 
Amendment   of  complaint  on   death  of 

party,  360 
Attendance  of  witness  impossible,  352 
Burden  of  proof,  354 
Child's  sickness,  355 
Competency  of  the  witness,  362,  363 
Change  in  statute  as  to  interest,  363 
Disqualification  at  time  of  trial,  363 
Interest  acquired  or  lost  after  taking  and 

before  trial,  363 
Mental  capacity,  363 
Modern  rule  as  to  interest,  362 
Old  rule  as  to  interest,  362 
Waiver  of  objection,  362 
Compulsory  deposition  in  nature  of  dis- 
covery, 356 
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DEPOSITIOXS.  cont'd. 

Admissibility  in  evidence,  cont'd. 
Condition  must  be  fulfilled,  353 
Copy  where  deposition  is  lost,  351 
Cross-examination,  359 
Cross  suits,  358 
Death  of  party,  360 
Death  of  witness,  352,  355 
Death  of  witness  after  deposition  is  taken, 
352 

Deposition  admissible  though  deponent  in 

court,  353 
Deposition  for  discovery,  355 
Depositions  in  perpetuam,  355 
Depositions  taken  between  other  parties,  359 

Complete  mutuality  of  the  parties  is  not 
necessary,  359 

Criminal  cases,  361 

Deposition  offered  as  the  declaration  of 
the  witness,  361 

Illustrations,  359 

In  another  suit,  359 

In  the  same  suit,  360 

Offered  to  contradict  a  witness  or  as  an 
admission,  361 
Depositions  taken  beyond  the  state,  352 
Discretion  of  court,  364 
Discretion  of  court  as  to  depositions  irreg- 
ularly taken,  352 
Due  diligence,  354 
Erroneous  exclusion,  352 
Examples    of    when    depositions  were 

allowed  to  be  taken,  355 
Expression  of  opinion,  365 
Failure  to  request  instructions,  364 
Filing,  358 
General  rule,  352 

How  absence  and  nonresidence  proved, 
35  + 

111  health,  355 
In  equity,  357 
In  general,  351 
Limitations  of  rule,  358 
Lost  deposition,  351 
Mental  weakness,  355 
Objections  to  deposition  must  be  specified, 
352 

Objections  to  regularity  in  taking,  351 

Offered  against  the  party  taking  it,  356 

Neglect  to  file  cross-interrogatories,  356 
Right  of  adverse  party,  356 

Offering  part  of  deposition,  right  of  adver- 
sary to  read  residue,  368 

Old  age,  355 

Oral  cross-examination  of  witness  in  refer- 
ence to  his  deposition,  354 

Other  proceedings  in  the  same  suit  and 
collateral  suits,  358 

Part  inadmissible,  364 

Party  adopting  deposition  taken  by  ad- 
verse party,  357 

Party  seeking  to  exclude  should  point  out 
the  objections,  364 

Pregnancy,  355 

Presumi)tion  as  to  old  age,  355 
Presumption  of  residence,  355 
Privies,  358 

Rule  that  all  must  read  or  none,  365 
Scope  of  examination,  352 
Stipulation,  359 

Subject  to  the  general  rules  of  evidence, 
363 

Suppressed  deposition,  352 


DEPOSITIONS,  cont'd. 
Admissibility  in  evidence,  cont'd. 

Taken  in  another  suit  between  the  same 

parties,  357 
Two  depositions  of  the  same  witness,  taken 

in  separate  suits,  358 
Usual  practice  where  part  of  deposition  is 

admissible,  364 
Waiver  of  irregularities,  351 
Where  deponent  testifies  at  the  trial,  354 
Where    part   inadmissible,  objectionable 

part  may  be  omitted,  364 
Witness  within  reach  of  process,  354 
Admissions,  365 

Deposition  taken  in  another  suit  between 
other  parties,  361 
Adverse  party,  compulsory  depositions,  313 
Affidavit,  320 

Affidavit  distinguished  from,  297 
Affirmation,  331 
Age,  355 
Agents. 

Notice,  328 
Age  or  infirmity  of  the  witness,  311 
Alteration,  349 
Amendment,  350 

Affidavit  of  commissioner,  351 

Amendment  of  commission,  351 

Amendment  of  testimony,  351 

Commissioner's  return,  350 

Deposition  of  commissioner,  351 

Examples,  351 

How  effected,  350 

Leave  of  court,  351 
Argument  of  counsel,  307 
Attendance  of  witnesses,  330 
Attorney  and  client,  305 

Notice,  327 

Opportunity  to  consult  with  counsel,  326 

Presence  of  counsel  of  parties,  332 

Unprofessional  statements  of  counsel,  307 
Bail. 

By  mail,  348 
Blank  commission,  303 
Burden  of  proof. 

That  witness  is  beyond  reach  of  process, 
354 
Caption,  347 

At  whose  request  taken,  347 

Description  of  cause,  347 

Name  of  court,  347 

Names  of  parties,  347 

Nature  of  action,  347 

Omissions,  347,  348 

Reading  caption  with  certificate  to  show 
compliance  with  statute,  347 

Reference  to  annexed  commission,  347 

Sufficient  description,  347 
Certificate,  336,  346 

Absence  of  commissioner's  signature,  347 

Answer  not  attached  to  commission  or  in- 
terrogatories, 346 

Depositions  returned  from  foreign  country, 
346 

Effect  as  evidence,  346 

Errors  which  have  been  held  harmless,  346 
Indorsing  certificate  upon  the  commission, 
346 

Objection  to  the  sufficiency  of  the  certifi- 
cate, 347 

Omission    of    notary's  county   from  his 

certificate,  347 
Seal  of  magistrate,  347 
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DKPOSITIOVS,  cont'd. 
Certiflcate,  cont'd. 

"Sworn  to  and  subscribed  before  me,"  346 
Testimony  laken  by  consent,  346 
What  examiner's  certificate  should  state, 
34(> 

Clerical  errors,  304 
Clerk  of  court. 

Receipt,  349 

Signature,  321 
Commission  (see    infra,    COMMISSIONER  OR 
M,\i:istkate),  320 

Affidavit,  321 

Application,  321 

Immaterial  errors,  320 

Laches  of  applicant,  321 

Lost  commission,  320 

Naming  witnesses,  321 

Objection  to  want  of  dedimus,  320 

Open  commission,  319 

Seal,  321 

Signature  of  clerk,  321 
Teste,  321 

Title  of  the  cause,  320 
Waiver,  320 

Whether  commission  necessary,  320 
Commissioner  or  magistrate,  301 
Amount  of  compensation,  307 
Attorneys  or  counsel  as  commissioner,  305 
Blank  commission,  303 
Certificate  of  official  character,  303 
Clerical  errors,  304 

Commission  executed  by  another  person, 
302 

Compensation,  307 

Consent  of  parties,  304 

Consular  and  diplomatic  officers,  301 

Delegation  of  powers,  307 

Description  of  commissioner.  304 

Each  party  to  be  represented,  306 

Enter  in  oath  to  witness,  307 

Identity  of  commissioner,  304 

Interrogatories,  307 

Joint  commission,  306 

Justices  of  the  peace,  301 

Law  partner  as  commissioner,  305 

Magistrate  acting  under  a  commission,  302 

Magistrates   and   officers  empowered  to 

take  depositions,  301 
Manner  of  certifying  official  character,  303 
Misnomer,  304 

Near  relatives  as  commissioners,  305 
Notaries  public,  301 

Objections  to  magistrate,  how  waived,  302 
Official  character  of  the  magirtrate,  302 
Parol  evidence,  303 
Parol  evidence  as  to  identity,  304 
Persons  interested  in  suit  or  related  to 
party,  305  _ 

Powers,  duties,  and  liabilities  of  the  com- 

missioner  or  magistrate,  306 
Presumptions  as  to  official  character,  302 
Qualifications  of  commissioner,  304 
Seal,  303 

Special  conimissioner,  303 
Standing  commissioners,  301 
Unprofessional  statements  of  counsel,  307 
Waiver  of  objections,  305 
Waiver  of  objections  to  magistrate,  302 
When  entitled  to  compensation,  307 
When  officia'  character  must  be  shown,  303 
Whether   certificate  should  state  fact  of 
disinterestedness,  306 


DEPOSITIONS,  confd. 
Common  law,  299 

Compcllini^  testimony,  see  infra,  WITNESSES. 
Compensation,  307 

Compulsory  deposition  by  adverse  party,  313 
Conflict  of  law,  332 

Compelling  testimony  where  depositions 
are  to  be  used  in  another  state,  340 
Constitutional  laiv,  see  injra,  CRIMINAL  LAW. 
Construction,  see  infra,  INTERPRETATION. 
Consuls  and  ambassadors,  301 
Contempt,  340 
Continuances,  339 

Holidays,  339 

Length  of  adjournment,  339 

Notice  of  intention  to  adjourn  from  day 

to  day,  339 
Record  to  show  cause   of  continuance, 

33g 

When  neither  party  appears,  339 

When  warranted,  339 
Copies,  338 
Corporations : 

Service  of  notice,  328 
Criminal  law,  314 

Confronting    the    accused  with  the  wit- 
nesses against  him,  314 

Constitutional  guaranty,  315 

Express  statutory  authorization,  314 

In  general,  314 

In  the  United  States,  315 

Origin  and  development,  314 

State  statutes,  314 

Strict  compliance  with  statute,  315 

Taken  and  used  in  behalf  of  accused,  316 
Cross-examination,  333 

Deposition  taken  in  another  suit  between 
same  parties,  349 

In  general,  333 

Opportunity  for  cross-exaniination,  333 
Oral    cross-examination    of    witness  in 

reference  to  his  deposition,  354 
Waiver,  334 
Cross  interrogatories,  317,  322 

Opportunity  of  adverse  party  to  file  inter, 
rogatories,  322 
Custody,  348 
Death : 

Death  of  witness  after  deposition  taken, 
352 

Death  of  party,  360 
Death  of  witness,  355,  352 
Declarations : 

Deposition  taken  in  another  suit  between 
other  parties,  361 
Dedimus : 

Objection  to  want  of  dedimus,  320 
Dedimus  potcstatcm,  308 
Definition,  297 

Depositions  in  perpetuam  memoriam  rei,  312 
Forms  of  law  under  which  taken  to  be  fol- 
lowed, 312 
In  general,  312 

Power  inherent  in  equity,  312 

Recording,  312 

Statutory  regulation,  312 

When  exercised,  312 
Diplomatic  officers,  301 
Direct  examination,  332 
Disability  of  witness,  311 
Discovery,  356 

Disinterestedness,   see    infra,  COMMISSIONED 
OR  Magistrate. 
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DEPOSITIONS,  cont'd. 
Distance  from  place  of  trial,  310 

How  shown,  310 

In  general,  310 

State  statutes,  310 

United  States  statutes,  310 
Due  diligence,  354 
Equity,  299 

Evidence  (see  infra.  Admissibility  in  Evi- 
dence). 

Certificate  of  examiner,  346 
Examination,  see  infra,  CROSS-EXAMINATION; 
Oral  Examination. 

Direct  examination,  332 
Excluding  testimony,  334 
Exhibits,  337 

Copies,  338 

Depositions,  338 

Effect  of  simply  annexing  papers  to  de- 
position, 338 

Examples,  337-339 

Extracts,  338 

In  general,  337 
Extracts,  338 
Filing,  349 

Certain  time,  349 

Deposition  taken  in  another  suit  between 

same  parties,  359 
Deposition  to  be  filed  within  a  certain  time, 

349 

Not  marked  as  filed,  350 
Provisions  as  to  filing,  349 
Foreign  language,  342 

Formalities  after  issue  and  before  taking 

testimony,  322 
Formalities  after  faking  testimony,  346 
Formalities  of  issue,  320 
Health,  355 
Holidays,  339 
Husband  or  wife : 

Service  of  notice,  329 
Idem  sonans,  343,  344 
Identity  of  witness,  343 
III  health,  355 
Incomplete  depositions,  334 
Infirm  witness,  31 1 
In  perpetuam,  3 12,  3 13 

Interest,  see  infra,  COMMISSIONER  OR  MAGIS- 
TRA  I  E. 

Interpretation : 
Statutes,  300 

Absence  of  adverse  party,  300 
Formal  errors,  300 
Interference  with  judiciary,  300 
Retrospective  law,  300 
Special  st?.tutc,  y.ya 
Strict  compliance  with  statutes,  300 
Interpreter,  342 
Interrogatories,  317 

Cross-interrogatories,  317,  322 
Direct  examination,  332 
Filing  notice,  318 

Ground    of    objection   to    be  specified, 
317 

Interrogatories  taken  as  confessed,  341 
Leading  interrogatories,  317 
Notice  to  adverse  party,  318 
Objections,  317 

Opportunity  of  adverse  party  to  file  inter- 
rogatories, 322 
Oral,  318 

Oral    and  written  interrogatories  in  the 
same  deposition,  319 


DEPOSITIOXS,  cont'd. 
Interrogatories,  cont'd. 

Power  to  exclude  to  be  used  with  great 

caution,  317 
Propriety  and  materiality,  317 
Refusal  to  answer,  341 
Settling  interrogatories,  317 
Time  of  objections,  317 
Waiver  of  notice,  318 
Waiver  of  objections,  317 
When  objections  to  be  made,  317 
Writing  down  answers,  335 
Written  interrogatories,  332 
Joint  depositions,  344 
Jurisdiction : 
Besidence  out  of  jurisdiction,  witnesses,  308 
Distance  from  place  of  trial,  310 
Fact  of  residence  must  clearly  appear, 
309 

Nonresidence  of  party  to  suit,  309 
Nonresident  parties,  309 
Rules  for  determining  residence,  309 
Justices  of  the  feaee,  see  infra,  COMMISSION- 
ERS OR  Magistrates. 
Leading  interrogatories,  317 
Leading  questions,  333 
Letters  rogatory,  298 
Lost  commission,  320 
Lost  papers : 

Lost  deposition,  352 
Mii^^istratcs,    see    infra,   COMMISSIONER  OR 

Magistrate 
Materiality,  321 

Materiality  of  interrogatories,  317 

Misnomer,  304,  343,  344 

Mode  of  taking  testimony,  332 

Must  appear  that  testimony  taken  at  place 

specified,  325 
Name,  304,  343,  344 
Names  of  parties,  347 
Names  of  witnesses,  323 
Naming  witnesses,  319,  321 
Necessity  for  taking,  311 

Nonresidence  (see  infra,  RESIDENCE  OUT  OF 

Jurisdiction),  354. 
Notice,  322 

Agent,  328 

Allowances  for  travel,  327 

By  whom  service  to  be  made,  329 

Computation  of  time,  326 

Contents  of  notice,  323 

Co  parties,  329 

Counsel's  inability  to  communicate  with 
client,  328 

Day  and  hour  of  taking  testimony,  324 

Depositions  must  be  taken  on  the  day 
named,  324 

Discretion  of  court  as  to  time,  327 

Effect  of  lack  of  proper  notice,  322 

Failure  to  appear  at  lime  of  taking  testi- 
mony, 324 

Force  and  effect,  325 

How  place  taken  shown,  326 

Husbanci  or  wife,  329 

In  general,  322 

Interrogatories,  318 

Kinds  of  notice,  323 

Length  of  notice,  326 

Name  of  court,  324 

Name  of  magistrate  or  commissioner,  323 
Name  of  tribunal,  323 
Names  of  witnesses,  323 
Nature  of  action,  324 
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ni'.rosiTIOXS,  confd. 
Notice,  ,i>nt'(/. 
Necessity,  322 

Notice  by  adverse  counsel,  328 

Notice  by  attorney,  327 

Notice  sfiould  fix  only  one  day,  325 

Opportunity  of  adverse  party  to  file  cross 

interrogatories,  322 
Opportunity  to  consult  counsel,  326 
Order  shortening  time  of  notice,  327 
Parol  evidence  of  notice,  330 
Partner,  328 

Place  of  taking  testimony,  325 

President  of  corporation,  328 

Proper  notice  not  given,  322 

Provision  as  to  distance  of  residence,  328 

Reasonable  time,  326 

Residence  of  witness,  323 

Return  and  proof  of  service,  329 

Several  places,  327 

Service,  327 

Statements  in  certificate,  325 
Station  agent,  329 

Substantial  compliance  with  statute,  323 
Time  fixed  by  statute,  326 
Time  not  fixed  by  statute  or  rule,  326 
Time  of  holding  court,  324 
Title  of  action,  323 
To  whom  notice  given,  327 
Unreasonable  time,  327 
Waiver  of  notice  or  of  defects  therein, 
330 

Whei  her  personal  service  is  necessary,  329 

Who  may  object  to  want  of  notice,  322 
Notice  of  return,  349 
Oath,  306,  307 

Interpreter,  342 

Swearing  of  witnesses,  331 
Affirmation,  331 

At  what  time  witnesses  must  be  sworn 
331 

By  whom  administered,  331 
Certificate,  331 

Fact  of  oath  administered  must  appear, 
331 

In  general,  331 

Must  be  publicly  administered,  331 
Statutory  directions  to  be  strictly  fol- 
lowed, 331 
Waiver.  331 

Witnesses  must  be  sworn,  331 
Old  age,  355 
Open  commission,  319 
Opened  by  mistake  out  of  court,  34.9 
Oral  examination,  318 
In  general,  318 

Oral  and    written  interrogatories  in  the 
same  deposition,  318 
Origin  and  development  of  taking  testimony, 
298 

Origin  of  the  term,  297 

Parol,  see  infra,  ORAL  EXAMINATION. 

Parol  evidence,  303,  304 

Service  of  notice,  330 
Partnership : 

Service  of  notice,  328 
Place  of  signature,  337 
Place  of  taking  testimony,  325 
Pregnancy,  355 
Presumption : 

Official  character  of  magistrate,  302 

Old  age,  355 

Residence,  355 


DKPOSTTIONS,  cont'd. 

Private  international  law,  332 

Compelling  testimony  where  depositions 
are  to  be  used  in  another  state,  340 
Production  of  documents,  313 
Proprietv  of  interrogatories,  317 
Public  officers  : 

Whether  a  deputy  is  a  public  officer,  369 
Reasonable  time,  326 
Reasons  for  taking  depositions,  308 
Receipt,  349 

Recording,  see  infra.  Filing, 
Recording  acts,  312 
Re-examination,  343 
Examples,  343 

Leave  of  court  to  retake  deposition,  343 
Second  deposition  inadmissible,  343 

Relatives,  305  • 

Residence : 

Presumption  as  to,  355 
Residence  of  witness,  323 

Residence  out  of  the  jurisdiction,  308 
Distance  from  place  of  trial,  310 
Fact  of  nonresidence  must  clearly  appear, 
309 

Nonresidence  of  party  to  suit,  309 

Nonresident  parties,  309 

Rules  for  determining  residence,  309 

Witnesses,  308 
Restricted  sense,  297 
Retention,  348 
Return,  348 

Amendment,  350 
Seal,  321 

Certificate  of  magistrate,  303 

Official  seal  of  magistrate,  347 
Sealing  envelope  containing  depositions,  348 
Second  deposition,  343 
Service  of  process,  see  infra.  Notice. 

Interrogatories,  318 
Settlint;   interrogatories,  see  infra.  Inter- 
rogatories. 
Sickness,  355 
Signature : 

Absence    of    commissioner's  signature, 
347 

Deposition  to  be  read  over  to  witness, 

signing,  336 
Signature  of  clerk,  321 
Signature  of  witness,  336 
Certificates,  337 
Examples,  336,  337 
In  general,  336 
Magistrate's  certificate,  337 
Where    magistrate  certifies  that  witness 
was  sworn  to  truth  of  deposition,  337 
Special  commissioner,  303 
Station  agent : 

Service  of  notice,  329 
Statutes,  299 

Commission,  320 
Construction  of  statutes,  300 
Absence  of  adverse  party,  300 
Formal  errors,  300 
Interference  with  judiciary,  300 
Retrospective  law,  300 
Special  statute,  300 
Strict  compliance  with  statutes,  300 
Substantial  compliance  with  statute  as  to 

noiice,  323 
Time  not  fixed  by  statute  or  rule,  326 
Statutory  reasons,  308 
Stenographer's  notes,  297 
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DEPOSITIONS,  cont'd. 
Stipulation  : 

Assumption  of  deposition  taken  in  another 
suit,  359 
Suits : 

As  to  depositions  taken  in  another  suit  between 
the  same  parties,  see  infra.  Admissibility 
IN  Evidence. 

Swearing  of  Witnesses,  see  infra.  Oath. 

Taking  testimony,  332 

Teste,  321 

The  Commission,  see  infra,  COMMISSION. 
Time: 

Computation  of  time,  326 

Length  of  notice,  326 
Time  of  holding  court,  324 
Time  of  taking,  344 

Appeal,  345 

Defendant  in  court,  345 

Deposition  after  time  limited,  344 

Examples,  343-346 

Extension  of  time,  345 

Issue  joined,  345 

Number  of  days  before,  344 

Suit  pending,  345 

Term  time,  344 
Time  of  taking  testimony,  324 
Title  of  action,  323 
Transmission,  348 

Alteration  in  the  citation,  349 

By  mail,  348 

Delivery  into  court  by  commissioner,  348 
Depositions   opened  by  mistake   out  of 

court,  349 
Notice  of  return,  349 
Prescribed  method  to  be  followed,  348 
Receipt,  349 

Retention  by  magistrate  until  deposited  in 
court  or  until  sealed,  348 

Substantial  compliance  with  statute,  349 
Travel,  allowance  for,  326 
Typrwriting,  336 
United  States  courts : 

Practice,  332 
Waiver,  305,  317,  342 

Cross-examination,  334 

Formalities  of  issue,  320 

Irregularities  in  taking,  352 

Notice  or  service  of  copy  of  interrogato- 
ries, 318 

Objections  to  competency  of  witness,  362 
Objections   to   improper  interrogatories, 
317 

Waiver  of  notice  or  of  defects  therein,  330 
Witness  about  to  depart,  310 
Witnesses  (see  infra.  Admissibility  in  Evi- 
DKNCE;  Cross-examination;  Death  of 
Witness;  Evidence;  Examination): 
Attendance  of  witnesses.  330 
Compelling  testimony,  340 

Adjouriuiiciu  for  contempt,  340 

Contempt,  34(J 

Discretion  of  court,  341 

Excluding  deposition  where  witness  does 

not  answer  fully  and  fairly,  340 
Impertinent  questions,  341 
In  general,  340 

Interrogatories  taken  as  confessed,  341 

Irresponsive  answers,  341 

Refusal  to  answer,  341 

Where  matter  substantially  stated  in 
-mother  part  of  deposition  or  not  dis- 
puted, 341 


DEPOSITIONS,  cotifd. 
Witnesses,  cont'd. 

Compelling  testimony,  cont'd. 

Where  testimony  to  be  used  in  another 
state,  340 

Where  witness  does  not  answer  fully 
and  fairly,  340 

Depositions  taken  in  another  suit  between 
other  parties  offered  to  contradict  a  wit- 
ness, 361 

Identity  of  witness,  343 

Names  of  witnesses,  319,  323 

Naming  witness,  321 

Signature,  336 
Certificates,  337 

Deposition  to  be  read  over  to  witness 

signing,  336 
Examples,  336,  337 
In  general,  336 
Magistrate's  certificate,  337 
Where  magistrate  certifies  that  witness 
was  sworn  to  truth  of  deposition,  337 
Swearing  of  witnesses,  331 
Writing  down  answers,  335 
Writing  down  answers,  335 

Answers  written  down  by  the  party  or  his 

attorney,  335 
Certificate,  336 

Disinterested  third  person,  336 
Examples,  335 
In  general,  335 
Typewriting,  336 

Witness  sees  a  copy  of  the  written  inter- 
rogatories, 335 
Writtten  by  witness,  335 
Written  interrogatories,  307,  317 

DEPOSITUM,  366 

DEPOT,  366 

Station,  366 

DEPOT  GROUNDS,  367 
DEPRECIATION,  367 
DEPRIVATION,  367 
DEPRIVE,  367 
DIOPI  TY,  368 
Action  : 

In  whose  name  action  should  be  brought, 
381 

Appointment,  370 

Appointment  of  deputy,  375 
Appointment  of  special  deputy  by  deputy, 
375 

By  whom  appointment  may  be  made,  375 
Delegation  of  power  of  appointment,  375 
Deputation    by  parol  and  validity  of  de 
facto  acts  in  reference  to  third  persons. 

Deputation  by  parol  binding  on  principal, 
372 

Evidence  of  deputy's  authority,  378 
Inability  of  deputy  to   appoint  general 

deputy,  375 
Indorsement  of  appointment  on  writ  to  be 

executed,  373 
Modes  and  formalities  of  appointment,  372 
Necessity  of  taking  security,  372 
Oath,  373 

I >c  facto  deputy,  374 

Oath  of  office  not  required  at  common 
law,  374 

Oath  of  ofl5ce  required  by  statute,  373 
Volume  IX. 


Deputy. 


INDEX. 


Deputy. 


Appointment,  cont'd. 

Omission  of  date  of  appointment,  373 

Promise  to  appoint  at  future  time,  378 

Sale  of  deputation,  376 

Statutory  requirements,  375 
Assistant  distinguished  from,  369 
Attachment : 

Appointment  of  servant  to  care  for  prop- 
erty attached,  376 
Attorney  and  client : 

AitDi  ney  as  special  deputy,  374 
Authority,  379 

Appointment  of  deputy  to  serve  within 
limited  period,  380 

Collection  of  taxes  by  deputy  sheriff,  380 

Deputy   acting  as  principal  in  case  of 
vacancy,  380 

General  deputy,  379 

In  general,  379 

In  whose  name  action  should  be  brought, 
381 

In  whose  name  deputy  acts,  381 
Limitation  of  authority  of  general  deputy 
380 

Nature  and  extent,  379 

Person  acting  under  deputy  to  take  notice 

of  authority,  381 
Return  of  deputy  sheriff  must  be  in  name 

of  sheriff,  381 
Rule  asserted  that  deputy  must  act  in 

principal's  name,  381 
Special  deputy,  380 

Termination    of    authority,    see  infra. 

Termination  of  Authority. 
Where  deputy  is  a  distinct  statutory  officer 

acting  in  his  own  name,  381 
Bonds  (see  infra.  Suretyship),  £72 
Liability  of  deputy,  384 

Bond  a  private  security,  386 

Effect  of  instructions   by  principal  to 
deputy,  384 

Form  of  bond,  385 

In  general,  384 

Liability  apart  from  bond,  386 
Liability  of  deputy  to  principal's  sure- 
ties, 386 

Right    of  action    before   discharge  of 

liability  by  principal,  385 
Where  action  against  principal  was  un- 
successful, 385 
Where  suit  against  principal  was  for  un- 
official act  of  deputy,  385 
Clerks  of  court : 

Appointment  by  parol,  373 
Colore  offirii,  393 
Common  law : 

Sale  of  deputation,  377 
Compensation,  383 

Compensation  determined  by  contract,  384 
Designation  of  statute  by  fund  for  pay- 
ment of  salary,  384 
Statutory  allowance  of  fees  out  of  public 

treasury,  383 
Where  there  is  no  contract,  384 
Competency  of  deputy,  see  infra.  Qualifica- 
tions. 

Constables  may  be  deputed,  370 
Contracts,  390 

Liability  of  principal,  392 
Criminal  law : 

Liability  of  principal,  395 

Liability  to  criminal  prosecution,  390 


DEPUTY,  cont'd. 

Date  of  appointment,  373 
Death : 

Death  of  principal,  382 
De  facto  deputy,  373,  374 
Definition,  369 

Delegata  potestas  non  potest  delegari,  375 
Delegation  of  power,  375 
Distinguished  from  assignee  of  oflBce,  369 
Estoppel,  378 
Evidence : 

Acting  as  deputy  insufficient  evidence  of 
authority  in  action  against  deputy  or  be- 
tween third  persons,  378 

Acting  as  deputy  insufficient  evidence  of 
authority  in  action  against  principal, 
379 

Copy  of  written  deputation,  379 

Evidence  of  deputy's  authority,  378 

Parol  evidence  of  written  deputation,  379 
False  representations,  392 
Forfeiture : 

Incompetency  of  deputy,  395 

Misfeasance  of  deputy,  395 
General  deputy : 

Appointment  by  parol,  373 

Appointment  of  deputy  by  deputy,  375 

Nature  and  extent  of  authority,  379 

Whether  a  public  officer,  369 
Illegal  contracts : 

Sale  of  deputation,  376 
Judge,  371 

Judicial  duties,  371,  372 

Mixed  judicial  and  ministerial  functions, 

371 

Liability  of  deputy : 

Bond  a  private  security,  386 

Criminal  prosecution,  390 

Effect  of  instructions  by  principal  to  dep- 
uty, 384 

Enforcement  of  liability,  389 

Failure  of  deputy  sheriff  to  pay  over 
money,  388 

For  any  misfeasance,  388 

Form  of  bond,  385 

For  nonfeasance,  388 

In  general,  384 

Joint  liability  with  principal,  389 
Liability  apart  from  bond,  386 
Liability  in  extra-official  undertaking,  389 
Liability  of  deputies  inter  se,  390 
Liability  of  deputy  for  torts,  390 
Liability  of  deputy  on  unauthorized  con- 
tract, 390 

Liability  of  deputy  to  principal's  sureties, 
385,  386 

On  bond,  384 

Principal,  386 

Apart  from  bond,  386 
Defaults  of  employee  of  deputy,  386 
Judgment  by  motion  against  deputy,  386 
Liability  of  deputy's  sureties,  386 

Right  of  action  before  discharge  of  liability 
by  principal,  385 

To  principal,  384 

Tort,  389 

To  third  persons,  388 

Unauthorized  contract  in  principal's  name, 

389 

Where  action  against  principal  was  un- 
successful, 385 

Where  suit  against  principal  was  for  un- 
official act  of  deputy,  385 
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DEPUTY,  cont'd. 
Liability  of  principal  for  acts  of  deputy,  390 

Acts  of  deputy,  390 

Acts  of  deputy  after  expiration  of  dep. 

uty's  term,  394 
Acts  of  employee  of  deputy,  391 
Civilly,  390 
Colore  officii,  393 
Contracts,  392 
Criminally,  305 
Deputy,  393 

Effect  of  selection  of  deputy  by  party  in- 
jured, 394 

Employment  of  persons  to  assist  deputy, 

393 

Examples,  390 
False  representations,  392 
Judgment  against  deputy  as  bar  to  action 

against  principal,  391 
Liability  of  deputy,  390 
Liability  of  principal's  sureties,  395 
Liability  to  third  person,  390 
Meaning  of  official  act,  393 
Nonliability  of  principal  for  unofficial  torts 

392 

Principal   liable   though  deputy  distinct 
officer,  391 

Principal  liable  where  deputy  is  servant 

or  agent.  392 
Ratification  of  unofficial  act,  394 
Unofficial  acts,  392 
Virlutc  officii,  393 
Uinisterial  duties,  370 

Mixed  judicial  and  ministerial  functions, 

371 

Misfeasance,  388,  395 

Mixed  judicial  and  ministerial  functions,  371 
Iffame : 

In  whose  name  deputy  acts,  381 
Negligence,  388 
Nonfeasance,  388 
Oath,  373 

Dc  facto  deputy,  374 

Deputy  clerk,  370 

Oath  of  office  not  required  at  common  law, 
374 

'    Oath  of  office  required  by  statute,  373 
•Official  act,  393 
Parol  appointment,  373 
Parol  evidence : 

Written  deputation,  379 
Powers,  see  infra.  Authority. 
Qualifications,  370,  374 

Atturney  of  plaintiff,  374 

Deputy  an  interested  party,  374 

In  general,  374 

Minors,  374 

Special  deputy,  374 

Women,  374 
■Ratification  of  official  act,  394 
Rf^moval  from  office,  383 
Resignation,  383 
Sale  of  deputation,  376 

Common  law,  377 

Engli'ih  statutes,  376 

New  York  statutes,  377 

Principal  reserving  a  portion  of  profits,  378 

Under  statute,  376 
Sexton,  371 
Sheriff:  ~ 

Collection  of  taxes  by  deputy  sheriff,  380 
Failure   of    deputy  sheriff  to  pay  over 
money,  388 
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DEPUTY,  cont'd. 
Sheriff,  cont'd. 

False  representations,  392 
Return  of  deputy  sheriff  should  be  in  name 

of  sheriff,  381 
What  duties  may  be  deputed,  370 
Special  deputy : 

Appointment  by  parol,  373 
Appointment  of  deputy  by  deputy,  375 
Infant,  374 

Nature  and  extent  of  authority,  380 
Whether  a  public  officer,  369 
Subdeputy,  375 

Appointment  of  general  deputy  by  deputy, 
375. 

Appointment  of  servant  to  care  for  prop- 
erty attached,  376 
Appointment  of  special  deputy  by  deputy, 
375 

Delegata  potestas  non  potest  delegari,  375 
Delegation  of  power  of  appointment,  375 
Suretyship  (see  infra.  Bonds): 

Default  of  deputy  with  principal's  consent 

as  discharge,  388 
Discharge  of  surety,  387 
From  what  time  liability  attaches,  387 
Liability  of  deputy's  sureties,  386 
Liability  of  deputy  to  principal  of  sureties, 
385 

Liability  of  principal's  sureties,  395 
Notice  of  refusal  to  continue  as  surety,  387 
Period  of  liability,  387 
Taxation : 

Collection  of  taxes  by  deputy  sheriff,  380 
Termination,  382 

Acceptance  of  incompatible  office,  383 
Completion   of    business   begun  during 

principal's  term,  382 
Death  of  principal,  382 
Expiration  of  principal's  term,  382 
New  appointment  necessary  upon  re-elec- 
tion of  principal,  3S2 
Removal  of  deputy  from  office,  383 
Resignation,  383 
Torts,  389,  390 

Liability  of  principal,  392 
Vacancy : 

Deputy  acting  as  principal   in   case  of 
vacancy,  380 
Virtute  officii,  393 
What  duties  may  be  deputed,  370 
Women,  374 
DEU WOE,  395 

DEIIEIjIOT,  395 

Salvage,  395 
Treasure  trove,  395 
Wrecks,  395 

DEKEMCTIOX.  396 

DERIVATIVE,  397 

DEKIV ATIVE  CONVEYANCES,  397 

DEIIIVATIVE  LEASE,  397 

DEIIIVATIVB  TITLE,  397 

I)  10 1  If  VE.  398 

i)i:iu)<;ation,  398 

DESCEND.  398 
DESCENDANTS,  399 


Children,  400 
Issue,  400 
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DKSCEXT,  400 

Alienation,  401 
Mediate  or  immediate,  401 
Purchase,  401 
Succession,  400 

DKSCENT  AND  DISTRIBUTION,  30I 

DESOHIBE,  402 

DESCRIPTION,  402 

DESOKII»T10  PERSONS,  402 

DESECRATION,  403 

DESERT,  403 

DESERTER,  403 

DESERTION  (see  Divorce),  403 

Seamen,  403 

DESERVING,  403 

DESIGN,  403 

Designated,  404 
Formed  design,  404 
Homicide,  403 
Insurance,  404 
Purpose,  304 

DESIGNATE,  405 

Declare,  13 

DESIGNATED  : 

Design,  404 

DESIGNATION,  405 

Declare,  13 

DESIGNATIO  PERSONS,  405 
DESIGNEDLY,  404 
DESIRABLE,  405 

DESIRE,  405 

Precatory  words,  406 
Quo  warranto,  405 

DESPATCH,  406 

DESPERATE,  406 

DESPOIL,  406 

DESTINATION,  406 

DESTINE,  406 

DESTITUTE,  406 

DESTROY,  406 

Criminal  law,  407 
Insurance,  407 
Malicious  mischief,  407 
Mayhem,  408 
Ships  and  shipments,  406 
Wills,  407 
DESTRUCTIVE,  408 
Criminal  law,  408 
Poison,  408 

DETAIL,  408 

DETAIN,  409 

DETAINER,  409 

DETAINMENTS,  409 

DETECTIVES,  410 
Accomplice : 

When  detective  not  an  accomplice,  411 
Question  as  to  whether  or  not  detective  is 
an  accomplice  is  for  jury,  411 

978 


DETECTIVES,  cont'd. 
Adultery,  413 

Advice  of  detective  as  a  defense  in  actions 
for  malicious  prosecution,  412 

Appointment,  410 

Compensation,  411 

Conduct  of  defendant  as  defense,  411 

Confessions,  413 

Confessions  procured  by  artifice,  413 
Private  detective  not  a  person  in  authority, 
414 

Deception  by  detective  no  justification  for  a 

criminal  offense,  411 
Divorce : 

Adultery,  413 

Corroboration,  763 

Credibility  of  testimony,  850 

Evidence,  763 

Examples,  763,  764 
Evidence  of  detectives,  412 

Confessions  to  detectives,  413 

Examples,  412,  413 

Experts,  413 

Fact  that  detective  was  a  hired  witness  to 
be  considered,  412 

In  general,  412 

Proof  of  adultery,  413 

Testimony  of  private  detectives,  412 
Expert  and  opinion  evidence,  413 
Injunctions  : 

Injunction  to  restrain  defendant  from  em- 
ploying detectives  to  watch  plaintiff,  414 
License,  410 
Ualicious  prosecutions : 

Advice  of  detective  as  a  defense  in  actions 
for  malicious  prosecution,  412 
Police  detectives,  411 
Powers,  410 
Private  detectives,  410 
Questions  of  law  and  fact : 

Accomplice,  411 
Regulations,  410 

Regulations    and   powers  of   private  de- 
tectives, 410 

Witnesses,  see  infra.  Evidence. 
DETENTION,  414 

Detention  by  ice,  414 

Marine  insurance,  414 
DETER,  415 
DETERGENT,  415 
DETERMINABLE,  415 
DETERMINABLE  FEES,  415 
DETERMINATION,  415 

DETERMINATION  OF  AN  ACTION,  41 6 
DETERMINATION  OP  TENANCY,  417 

DETERMINE,  415 

Adjudge,  416 

DETINUE,  416 
DEVASTAVIT,  416 
DEVIATION,  417 

DEVIATION  IN  MARINE  INSURANCE, 

418 

Abandonment  of  voyage,  442 
Blockade : 

Abandonment  of  voyage,  436 

To  avoid  blockade,  435 

To  gain  intelligence  of  blockade.  435 
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DE\^ATIOX  IN  MARINE  INSURANCE, 

cont' d. 
Bottomry,  420 
Capture : 

To  avoid  capture,  435 
Cargo  (see  infra.  Transhipment),  420 

Transshipment  of  cargo,  425 
Carriers  of  goods,  420 

Character  of  danger  to  justify  delay  or  de- 
viation, 434 
Compulsion,  431 

Construction  (see  infra.  Liberty  or  License 
Clauses ;  Time  Policies): 
Question  for  court,  446 

Contracts    of    affreightment  and  charter- 
parties,  420 

Convoy : 

To  join  convoy,  436 

Cruise: 

Liberty  to  cruise,  439 

Danger,  433 

Abandonment  of  voyage  on  account  of 

blockade,  436 
Danger  must  be  real  and  imminent,  434 
Departure  to  gain  intelligence  of  blockade, 
435 

Deviation  necessarily  resulting  from  peril 

not  insured  against,  435 
To  avoid  blockade,  435 
To  avoid  capture,  435 
To  avoid  danger,  433 
To  avoid  perils  not  insured  against,  434 
To  join  convoy,  436 
Deck  load,  420 
Definition,  419 
Delay,  421,  423 

Delay  in  pursuing  voyage,  424 
Departure  and  delay  to  save  property,  426 
Departures  and  delays  from  necessity,  426 

Compulsory  deviation,  431 

Delay  in  port  for  repairs,  429 

Departure  must  be  consummate  with 
cause,  428 

Evidence  of  necessity,  427 

Ice,  429 

In  general,  426 

Insurance  to  two  ports,  either  or  both, 
432 

Master  acting  bona  fide  is  excused,  428 
Medical  attention  for  the  sick,  431 
Musi  not  unnecessarily  break  bulk  at 

port  of  arrival.  433 
Must   result   from  physical   or  moral 

force,  427 

Partial  discharge  through  necessity  at 

port  of  arrival,  433 
Provisions,  429 
Recruit  crew,  430 
Repairs,  429 

Right  to  obtain  information  at  port  of 

arrival,  432 
Seeking  another  port  for  repairs,  429 
Stress  of  weather,  428 
Throwing  overboard  or  landing  cargo, 

427 

To  avoid  Dans^er,  see  infra.  Danger. 
To  obtain  information  as  to  markets,  432 
To  succor  the  distressed,  426,  430 
Transshipment,  432 
Trial  trips,  433 

What  amounts  to  necessity,  427 
Examples,  424,  425 
In  fommfiicinL,'  vrjyage,  423 


DEVIATION  IN  MARINE  INSURANCE, 

cont'd. 
Delay,  cont'd. 

Trading  voyages,  425 
What  is  unreasonable  delay,  424 
When  saving  property  js  incidental,  the 
saving  of  life  being  the  paramount  ob- 
ject, 426,  430 
Yacht,  424 
Departure,  422,  426 

Construction  of  policy  controls,  423 
Departure  from  course  of  voyage  a  devia- 
tion, 422 

Departure  from  course  through  ignorance 

of  captain,  423 
Departures  and  Delays  from  necessity,  426 

Compulsory  deviation,  431 

Delay  in  port  for  repairs,  429 

Departure   must  be  consummate  with 
cause,  428 

Evidence  of  necessity,  427 

Ice,  429 

In  general,  426 

Insurance  to  two  ports,  either  or  both, 
432 

Master  acting  bona  fide  is  excused.  428 
Medical  attention  for  the  sick,  431 
Must  not  unnecessarily  break  bulk  at 

port  of  arrival,  433 
Must   result   from   physical   or  moral 

force,  427 

Partial  discharge  through  necessity  at 

port  of  arrival,  433. 
Provisions,  429 
Recruit  crew,  430 
Repairs,  429 

Right  to  obtain  information  at  port  of 

arrival,  432 
Seeking  another  port  for  repairs,  429 
Stress  of  weather,  428 
Throwing  overboard  of  landing  cargo, 

427 

To  avoid  dans^er,  see  infra.  Danger. 
To  obtain  informations  as  to  markets, 
432 

To  succor  the  distressed,  426,  430 
Transshipment,  432 
Trial  trips,  433 

What  amounts  to  necessity,  427 
Examples,  422.  423 
Hastening  adventure  no  excuse,  423 
Ice,  422 

Policy  from  port  named  or  any  other  port 

or  ports,  423 
Slightest  departure  and  return,  423 
When  saving  property  is  incidental,  the 
saving  of  life  being  the  paramount  ob- 
ject, 426,  430 
Dispatch,  421 
Double  irippint;,  436 
Effect  of  deviation : 

Discharge  of  underwriters,  447 
Forfeits  premium  to  the  underwriters,  448 
In  general,  447 
Loss  prior  to  deviation,  448 
Shortness  of  time  or  the  distance  of  a  de- 
viation makes  no  difference,  448 
Whether  the  risk  be  increased  or  dimin- 
ished, 448 
Excuse,  426 
Gener.il  principles,  419 
Ice,  422,  429 

Implied  conditions  in  policy,  421 
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DEVIATION  IN  3IARINE  INSURANCE, 

,o„fd. 

Implied  conditions  to  employ  expedition  and 

dispatch,  421 
Increase  of  risk  not  essential,  420 
Insurance  on  cargo,  420 
Intention  to  deviate,  442 

Driven   into   intended  port  by  stress  of 

weather,  442 
Insurance  to  several  ports,  444 
Intention  to  abandon  after  policy  has  at- 
tached, 445 
Intention  to  deviate  and  abandonment  of 

voyage  distinguished,  443 
Mere  intention  to  deviate  not  a  deviation, 
442 

Mere  intention  to  violate  warranty,  441 

Substituting  new  terminus  ad  quern  after 
risk  attached,  443 

Substitution  of  new  destination  after  voy- 
age begun  and  abandoned,  444 

Warranty  not  to  use  ports  and  places,  441 

Where  terminus  ad  quern  is  preserved,  443 
Intermediate  voyages,  436 
Interruptions  in  voyage,  421 
Letters  of  marque  : 

Liberty  to  cruise,  43q 
Liberty  or  license  clauses,  437 

Cannot  substitute  port,  438 

Construction  of  liberties,  437 

Construction  of  liberty  to  carry  letters  of 
marque,  439 

Construction  of  liberty  to  cruise  439 

In  general,  437 

Intent  of  parties,  437 

Letters  of  marque,  439 

Liberal  construction  to  effectudte  parties' 
intention,  438 

Liberty  to  carry  letters  of  marque,  439 

Liberty  to  cruise,  439 

Liberty  to  touch  for  any  purpose  whatever, 

439 

Liberty  to  touch,  stay  and  trade,  etc.,  437 
May   chase    hostile    ships    met   with  in 
course    of    voyage     under    letters  of 
m2rque,  439 
Scope  of  adventure,  437 
Trading  under  liberty  to  touch,  meaning 

of  tojch,  437 
Visit  must  be  for  purposes  connected  with 

voyage,  438 
What  ports  may  be  visited  under  liberty 
to  touch  and  stay,  438 
License,    see  infra.    Liberty   or  License 

Clauses. 
Medical  attention,  431 
Most  usual  route  implied,  421 
Must  be  waste  of  time,  425 
Necessity,  426 

Questions  of  law  and  fact,  447 
Order  of  visiting  ports,  421 
Port: 

Insurance  to  port  of  discharge,  432 
Insurance  to  two  ports,  either  or  both,  432 
Liberty  to  touch  at  another  port  does  not 

authorize  substitution  of  another,  438 
Must  not  unnecessarily  break  bulk  at  port 

of  arrival,  433 
Order  of  visiting  ports,  421 
Partial  discharge  through  necessity  at  port 

of  arrival,  433 
Policy  from  port  named    to   any  other 

port,  423 


DEVIATION  IN  MARINE  INSURANCE, 

cont' d. 
Port,  cont'd. 

Ports  of  discharge  unnamed,  422 
To  obtain    information   as    to  markets, 
432 

Warranty  not  to  use   ports  and  places, 
441 

Ports  not  specifically  named  in  policy,  422 
Prize  ship : 

Liberty  to  carry  letters  of  marque,  439 
Questions  of  law  and  fact,  446 

Construction,  446 

Examples  of  questions  for  the  court,  446 
Examples  of  questions  for  the  jury,  446 
Necessity  for  departure,  447 
Purposes  of  departure  and  delay,  447 
Questions  for  the  court,  446 
.    Questions  for  the  jury,  446 
Reasonableness  of  delay,  447 
Variation  of  risk  is  for  jury,  447 
When  facts  ascertained,  question  of  devia- 
tion is  for  the  court,  446 
Whether  delay  is  justifiable  or  not,  446 

Recruit  crew,  430 

Repairs,  429 

River  and  lake  navigation,  420 
Safest  route  implied,  421 
Saving  life,  426,  430 
Saving  property,  426 
Shortest  route  implied,  421 
Sick,  431 
Storms,  428 

Temptation  to  deviate,  445 
Time  policies,  440 

Doctrine  of  deviation  not  strictly  appli- 
cable under  time  policies,  440 

In  general,  440 

Insured  to  sail  in  certain  waters,  441 
Intention  to  violate  warranty  no  deviation, 
441 

Only  deviations  by  departure  and  delay 

excluded,  440 
Policy  on  certain  voyages  for  limited  time, 
440 
Touch,  437 
Towing,  325 

Being  towed,  425 
Examples,  425 

Unauthorized  towing  a  deviation,  425 
Trading,  441 
Transshipment,  432,  436 
Transshipment  of  cargo,  425 
Tugs  and  hninng,  see  infra,  TowiNG. 
Usages  and  customs,  436 

Cannot   vary   express  terms  of  policy, 
437 

Double  tripping,  436 

Intermediate  voyage,  436 

Justified  by  usage,  436 

Particular     instances   do    not  establish 
usage,  436 

Transshipment  of  cargo,  436 

Usage  must  be  clear  and  uniform,  436 
Variations  of  risk  essential,  419 
Waiver,  445 

In  general,  445 

Knowledge  of  deviation  as  waiver,  446 

Waiver  in  writing,  446 
Warranty  not  to  use  ports  and  places,  441 
Weather,  428 
What  constitutes,  421 
Yacht,  424 
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DEVICE,  448 

Elections,  449 
Foreign  corporations,  449 
Gaming,  448 
Trademarks,  449 

DEVISAVIT  VEL  NON,  449 
DEVISE,  450 

DEVISEE,  450 

Legatee,  450 

Purchaser  distinguished,  450 
DEVOLVE,  450 
DEXTRINE,  451 

DIAGRAMS,  see  DOCUMENTARY  EVIDENCE, 
451 

DICE,  451 

Cheating,  451 

DICTATE,  451 

Duress,  451 
Wills,  451 

DICTATION,  452 

DICTIONARIES : 

Documentary  Evidence,  886 

DICTUM,  452 

United  States  courts,  453 

DID,  453 
DIB,  454 

DIE  BY  HIS  OWN  HAND,  454 
DIE  BY  SUICIDE,  454 

DIES  NON,  454 

Holiday,  454 

DIETING,  454 
DIE  WITHOUT  ISSUE,  454 
DIFFERENT,  454 
DIFFICULT,  455 

DIFFICULT   AND  EXTRAORDINARY, 

455 
DIG,  455 
DIGNITIES,  455 
DIKE,  455 

DH-ATORY  EXCEPTIONS,  455 
DILATORY  PLEAS,  455 

DILIGENCE,  455 

Degrees  of  diligence,  456 
Demurrage : 

"Reasonable  diligence,  255 
Negligence,  456 

DIIiTGKXT,  456 

IHIiKilONTLY,  457 

DIMTTE.  457 

DIMINISH,  457 

DIMINUTION,  457 

DIOCESE,  457 

DM".  157 

DIPLOMA,  457 


DIPLOMATIC  OFFICERS,  457 
DIPSOMANIA,  457 

DIRECT,  457 

Authorize  distinguished,  459 
Consequential  distinguished,  458 
Contingent  distinguished,  457 
Evidence,  459 

Natural  and  proximate,  458 

DIRECT  DAMAGES,  458 

Fire  insurance.  458 

DIRECTION,  460 

Under  direction  of,  460 

DIRECTLY,  460 

Contract  to  be  directly  performed,  461 
Proximately,  461 

DIRECTORS  (see  Documentary  Evidencl), 
461 

Dissolution  of  corporations : 

Failure  to  elect  directors,  558 
Personal  liability,  605 
Residence  of  directors,  571 
Dividends : 

Discretion  of  directors  as  to  declaring  divi- 
dends, 686 

Construction  of  contract  to  pay  divi- 
dends, 687 
Fraudulent  or  ulterior  motives  of  direct- 
ors, 687 

Generally  question  of  internal  manage- 
ment, 686 
In  general,  686 
On  common  stock,  687 
Preferred  stock,  687 
Where  there  is  no  bad  faith,  687 
Discretion  of  directors  as  to  use  of  cor- 
porate profits,  6R2 
Liability  of  directors  where  dividends  have 
been  paid  out  of  capital,  705 
Banks,  706 

Construction  of  statutes,  707 
Dividend  innocently  declared,  708 
Exercise  of  ordinary  care,  705 
Exoneration  of  dissenting  directors,  708 
Extent  of  liability,  707 
Fraud,  705 

Ground  of  liability,  705 
In  general,  705 

Joira  and  several  liability,  707 
Negligence,  705 
Proceedings  at  law,  709 
Proceedings  in  equity,  709 
Proceedings  to  enforce  liability,  709 
Receivers,  709 
Statutory  liability,  707 
Strict  construciion  of  statutes,  709 
Strict  construction  of  statutory  liability, 
709 

Where  guilty  of  neither  fraud  nor  culpa* 
bie  negligence,  706 
Life  tenant  and  remainderman,  713 

DIRECTORY  STATUTES,  461 
DIRKCTOKY  TRUSTS,  461 
I)IKi:<'T  TAX,  461 

DISABILITY,  462 

Limitation  of  actions,  462 
Public  officers,  463 

DISABLE,  463 
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DISAGREE,  463 
DlSAliliOWANCE,  463 
DISBAR,  463 

DISBURSEMENT,  463 

Costs,  463 

Ships  and  shipping,  464 

DISCHARGE,  464 

Contracts  of  affreightment  and  charter-party, 
464 

Discharge  of  prisoner,  465 
Port  of  discharge,  464 

DISCIiAIMER,  466 

In  pleading,  466 
Real  property,  466 

DISCLOSE,  466 

DISCONTINUANCE,  467 

DISCONTINUE,  467 

DISCONTINUOUS  EASEMENTS,  468 

DISCOUNT,  46S 

Building  and  loan  associations,  470 

Commission,  469 

Examples,  468  to  470 

Indorsement,  472 

Interest,  469 

Loan,  469 

Mortgages,  470 

Purchase,  470 

Set-off,  472 

Taking  interest  in  advance,  469 
DISCOVERT,  472 

DISCOVERY  : 

Depositions,  356 

DISCREDIT,  473,  663 

DISCRETION  (see  DISSOLUTION  OF  CORPORA- 
TIONS), 473 
Age,  473 

DISCRETIONARY,  472 

DISCRETIONARY  TRUSTS,  474 

DISCRIMINATION,  474 

DISCUSSION,  474 

DISEASE,  474 

Life  insurance,  474 

DISFIGURE,  475 

Maim,  475 

DISFRANCHISEMENT,  477 

Amotion  distinguished,  478 
Associations,  478 

By-laws  (see  infra  Grounds  and  Causes), 

480 

Construction,  491 

Governing  procedure,  491 

Notice,  492 

Validity,  491 
Causes,  see  infra,  Grounds  and  Causes. 
Certiorari,  501 
Change  of  status,  487 
Charter : 

Conferring  power,  479 

Designated  officers  who  may  disfranchiFe, 

4Q0 

Constitntion : 

Conferring  power  to  disfranchise,  480,  481 


DISFRANCHISEMENT,  confd. 
Contract  of  membership  : 

Conferring  power,  480 

Effect  of  member's  assent,  482 
Contract  of  suretyship,  480 
Corporations,  479 

Business  of  trading  corporations,  479 

Non-pecuniary  or    non-trading  corpora- 
tions, 479 

Societies  and  clubs,  479 
Courts,  see  infra.  Reinstatement. 
Criminal  law : 

Commission  of  indictable  offense,  481 
Cutting  rates,  487 
Damages,  503 

For  wrongful  disfranchisement,  503 

In  general,  503 

Measure  of  damages,  504 

Religious  societies,  504 

Waiver  of  right  to  restoration,  503 

Default  in  appearance,  494 
Definition,  478 
Disorderly  conduct,  485,  486 
Drunkenness,  485 
Dues,  nonpayment  of,  482 
Ecclesiastical  bodies,  497 
Equitable  remedies,  502 
Grounds  and  causes,  481 

Altering  physician's  bill,  484 

Amendment,  483 

Assent  of  member  to  regulations  of  so- 
ciety, 482 
Breach  of  society  regulations,  482 
Breach  of  trade  contracts,  483 
Change  of  status,  487 
Commission  of  indictable  offense,  481 
Conviction  of  offense,  481 
Cutting  rates,  487 
Disorderly  conduct,  486 
Engaging  in  liquor  business,  485 
Examples  of  invalid  grounds,  488 
Examples  of  valid  grounds,  482 
Expulsion   from    commercial  exchange, 
489 

Feigning  sickness  and   obtaining  relief, 
485 

Grounds  of  doubtful  validity,  487 
Illegal  contracts,  483 
Implied  grounds,  481 
Ineligibility,  487 
In  general,  481 
Insulting  fellow  member,  486 
Intemperance,  485 
Invalid  grounds,  488 
Membership  fraudulently  obtained,  481 
Moral  delinquencies,  483 
Nonpayment  of  dues,  482 
Obtaining  goods  under  false  pretenses, 
484 

Refusal  to  arbitrate,  489 
Self-executing  by  laws,  483 
Settling  with  creditors,  485 
Slander,  4.88 

Unauthorized  by-law,  482 

Unreasonable  by  law,' 482 

Validity  of  by-laws  providing  grounds  for 
disfranchisement,  4S2 

Waiver  of  nonpayment  of  dues,  483 

Whether  courts  will  inquire   into  suffi- 
ciency. 497 
Hearing,  494 
Ineligibility,  487 
Injunction,  502 
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DISFRAXCHISE>ir:XT,  confd. 
Insanity : 

Insanity  of  member,  494 
Intoxication,  485 
Intoxicating  liquors : 

Engaginfc  in  liquor  business,  485 
Introductory,  478 
Libel  and  slander,  488 
Mandamus,  500 
Masons,  499,  501 

Mode  of  exercise,  see  infra,  PROCEDURE, 
Moral  delinquencies,  481,  483 
Municipal  corporations,  478 
Nonpayment  of  dues,  482 
Non-trading  corporations,  479 
Notice,  492 

By-laws  silent,  492 

Disfranchisement  without  previous  notice, 
492 

Examples,  492,  493 

Form  of  notice,  493 

Necessity  of  notice,  492 

Notice  of  inability  to  be  present,  495 

Officer's  finding  without  notice,  493 

Personal  service,  492 

Waiver,  492 
Officers  who  may  disfranchise,  489 
Power  to  disfranchise  (see  infra.  Grounds  AND 
Causes),  479,  489: 

Agreement  of  members,  4S0 

Authority  of  designated  officers,  489 

By-laws,  481 

Charter,  479 

Charter  provision,  490 

Constitution,  481 

Contract  of  membership,  480 

Delegation  of  power,  489 

How  conferred,  479 

Power  vested  in  entire  body,  489 

Prosecutor's  brother  as  trier,  490 

Rules  of  voluntary  associations,  490 

Statute,  480 

Who  may  exercise  power,  489 

Authority  of  designated  officers,  489 
Charter  provision,  490 
Delegation  of  power,  489 
Power  vested  in  entire  body,  489 
Prosecutor's  brother  as  trier,  490 
Rules  of  voluntary  associations,  490 
Procedure,  490 

By-laws  governing,  491 
By-laws  silent  as  to  notice,  492 
Default,  494 

Disputed  question  of  fact,  495 
Effect  of  society's  action,  495 
Form  of  notice,  493 
Hearing,  494 

In  default  of  appearance,  494 
In  general,  490 
Insanity  of  member,  494 
Necessity  of,  492 
Notice,  492 

Notice  jurisdictional,  492 

Notice  of  inability  to  be  present,  495 

Personal  service  of  notice,  492 

Presenting  copy  of  charges,  494 

Society  acting  in  yz/^rZ-judicial  capacity, 495 

Strict  construction  of  by-laws,  491 

Suspending  subordinate  lodge,  490 

Validity  of  by-laws,  491 

Waiver  of  irregularities,  491 

Waiver  of  notice,  492 

Where  no  mode  is  specified,  491 


DISFRANCHISE3IENT,  cont'd. 
Proof  of,  479 
Quo  warranto,  502 

Redress  for  wrongful  disfranchisement,  see 

infra,  REINSTATEMENT. 

Beinstatement,  495 

Appeal  a  prerequisite  to  suit,  495 
Application,  501 

Bona  fides  of  disfranchisement,  497 
By  appeal  to  society's  tribunal,  495 
Certiorari,  502 

Character  of  the  remedy,  500 

Collateral  attack,  496 

Courts  reluctant  to  interfere,  496 

Declaring  invalidity  of  proceedings,  502 

Decree  of  dissolution,  503 

Ecclesiastical  bodies,  497 

Effect  of  death  of  member  on  appeal,  496 

Exhaustion  of  association's  remedies,  502 

Injunction,  502 

Interference  of  courts  where  necessary  to 
prevent  abuse,  497 

Mandamus,  500 

Masonic  bodies,  499 

Other  adequate  remedy,  501 

Questions  into  which  the  courts  will  in- 
quire, 497 

Quo  warranto,  502 

Religious  and  masonic  societies,  501 

Return  to  writ,  501 

Sufficiency  of  grounds,  497 

Through  judicial  interference,  496 

Ultra  vires,  497 

Where  property  rights  are  involved,  496 

Whether  mode  of  trial  prescribed  has  been 
followed,  497 
Beligious  societies,  497,  501 

Damages,  504 
Societies  and  clubs,  478,  479 

Officers  who  may  disfranchise,  490 

Conferring  power,  480 
Stock  exchange,  484 
Trading  corporations,  479 
Waiver  : 

Irregularities,  491 

Notice,  492 
What  bodies  may  disfranchise,  479 
Who  may  exercise  power,  489 

DISGUISE,  504 

DISHERISON,  504 

DISHONOR,  504 

DISINTERESTED,  504 

Poor  debtor's  oath,  505 
Relationship,  504 

DI.SMISSAL.: 

P'inality,  505 

DISMISSAL  OF  ACTION,  505 
DISOBEDIENCE,  506 
DISORI>ER,  506 

DISORDERIiY  CONDUCT  (see  DISORDERLY 
llorsi-.s;  nisTirKiiiNC  Mektin(;s),  507 

di.sorderijY  houses,  508 

Agency,  530 

Aiders  and  abettors,  527 

Amusements,  523,  535 
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DIS()Ul>i;UIiY  HOUSES,  coiifd. 
Bawdy  houses,  510,  514,  518 

DilTorcnt.  siatutory  offenses,  519 
Disorder  need  not  be  perceptible  from  out- 
side, 519 
Evidence,  533 
Husband  and  wife,  531 
In  general,  518 

Lewdness  of  members  of  family,  520 

Meaning  of  house  of  ill  fame,  519 

Prostitution  by  proprietor,  520 

Reputation  of  house,  520 

Single  act  of  intercourse,  519 

Statute,  519 
Billiard  rooms,  523,  524  ' 
Bowling  alley,  523,  524 
Buildings,  512 

Character  in  evidence  (see  infra.  Reputation): 
Character  and  reputation  of  accused,  534 
Character  and  reputation  of  inmates  and 

frequenters,  533 
Character  of  inmates  not  alone  sufficient, 

536 

Character  of  lessor,  535 
Common  law,  509 

Effect  of  statutes  on  the  common  law,  510 
Constitutional  law,  510 
Criminal  practices,  515 
Criminal  practices  not  necessary,  516 
Dance  halls,  524 
Definition,  508 

Disorder  or  improper  conduct,  513 

Annoyance,  513 
Bawdy  houses,  514 
Disorderly  inns,  etc.,  515 
Disorder  outside  the  house,  517 
Disorder  wholly  inside  the  house,  517 
Gaming  houses,  514 
In  general,  513 

Injury  to  a  part  of  public,  514 

Injury  to  inmates  only,  514 

Injury  lo  public,  513 

Measures  to  prevent  disorder,  517 

Neighbors,  514 

Passer-by  on  highway,  514 

Reputation  of  house,  517 
Disorder  outside  of  house,  517 
Encouragement  of  idleness,  517 
Evidence,  531 

Admissions  of  accused,  535 

Character   and   admissions   of  accused, 
535 

Character  and  reputation  of  accused,  534 
Character  and  reputation  of  inmates  and 

frequenters,  533 
Characterof  house,  536 
Character  of  inmates,  536 
Characterof  lessor,  535 
Circumstantial  evidence,  536 
Competence  of  evidence,  531 
Competency  of  witness,  533 
Conduct  and  conversation  of  inmates  and 

frequenters,  533 
Conduct  and  reputation  away  from  house, 

534 

Effect  of  disorder,  536 
Evidence  of  other  offenses,  536 
House  of  ill-fame,  533 
Knowledge,  537 
Presence  of  accused,  534 
Reputation  of  house,  531,  536 
Reputation  of  house  with  other  evidence, 
537 


DISORDERLY  HOUSES,  cont'd. 
Evidence,  cont'd. 

Statutes  declaring  evidence  of  reputation 

competent,  532 
Sufficiency  of  evidence,  536 
Terms  of  lease,  535 
That  the  accused  was  the  keeper,  537 
Time  covered  by  the  evidence,  536 
Gaming,  514 
Gaming  house,  510,  523 

Harmful   or  disturbing  amusements  and 

sports,  524 
House,  see  infra,  The  House  or  Place. 
House  of  ill  fame,  see  infra,  Bavi^dy  HOUSES: 
Husband  and  wife,  531 
Idleness,  517 

///  fame,  see  infra.  Bawdy  Houses. 
Immoral  conduct,  516 

Improper  ccndttct,  see  infra.  Disorderly  OR 

Improper  Conduct. 
Inns  and  Innkeepers,  515,  525 

Nature  and  effect  of  the  conduct  of  dis- 
order, 515 

Intoxicating   liquors  (see  infra.  Tippling 

Houses  and  Saloons),  516 
Keeping,  525 

Aiding  and  abetting,  527 
Control  and  management  by  accused,  526 
Evidence,  537 
Husband  and  wife,  531 
Inmates  or  lodgers,  526 
Knowledge,  526 

Knowledge  or  participation  necessary,  528 
Lessors  and  lessees,  527 
Liability  of  lessees,  530 
Master  and  servant,  530 
Partners,  530 
Principal  and  agent,  530 
Renewal  with  knowledge  of  use,  529 
Renting  for  purposes  of  disorderly  house, 
527 

Residing  in  house,  526 
Statutes,  526,  528,  530 
Statutes  against,  "  permitting,"  "  sufTer- 

ing,"  528 
What  constitutes  keeping,  525 
Keeping  for  lucre  or  gain,  526 
Knowledge,  526 
Evidence,  537 
Lessor  and  lessee,  528,  529 
Landlord  and  tenant,  527 
Characterof  lessor,  535 
Knowledge  or  participation  necessary,  528 
Liability  of  lessees,  530 
Liability  of  lessees,  527 
Reason  of  lessor's  liability,  528 
Refusal  with  knowledge  of  use,  529 
Renting  for  purposes  of  disorderly  house, 
527 

Statutes,  528 

Statutes  against  "  permitting,"  "  suffer- 
ing," 528 
Lessors  and  lessees,  527 
License,  512,  518,  525 
Married  women,  551 
Master  and  servant,  530 
Misdemeanor,  509,  510 
Municipal  ordinances,  511 
Effect  on  general  law,  511 
In  general,  511 
License,  511,  512 
Regulate,  512 
Noise,  515 
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DISORDERLY  HOUSES,  cont'd. 
Nuisances,  509 

Ordinances,    see    infra,    MUNICIPAL  ORDI- 
NANCES. 
Partnership,  530 
Permitting,  528 

Place,  see  infra.  The  House  or  Place. 
Places  of  amusement  and  sport,  523 
Private  immorality,  516 
Profanity,  515 

Prostitution  (see  infra.  Bawdy  Houses),  516 
Encouragement  of  prostitution,  516 
Resort  of  prostitutes,  516 

Quarreling,  515 

Questions  of  law  and  fact,  538 

Regulate,  512 

Beputation  of  House  (see  infra.  Character 
517,  520,  531 
Evidence,  536,  537 

Room  or  several  rooms,  512 

Saloons,  512,  521 

Selling  pools,  516 

Sports,  523 

Statutes,  524 

Statutory  offenses,  513 
Bawdy  houses,  510 
Common  law  repealed,  511 
Constitutionality  of  statutes,  510 
Effect  of  statutes  on  common  law,  510 
Evidence,  532 

Harmful  or  disturbing  amusements  and 
sports,  524 

Houses  of  ill  fame,  519 

Implied  repeal  of  statutes,  511 

In  general,  510 

Inmates  and  frequenters,  526 

Lessor  and  lessee,  527,  528 

Master  and  servant,  530 

Municipal  ordinances,  511 

Owners,  lessees  and  tenants,  530 

Permitting  or  suffering,  528 

Repeal  of  the  common  law  not  implied,  510 

The  house  or  place,  512 
Suffering,  528 
Swearing,  515 
Tenements,  512 
The  house  or  place,  512 

Building,  512 

Examples,  512,  513 

In  general,  512 

Room  or  several  rooms,  512 

Saloon,  512 

Shop  or  store,  512 

Statutes,  512 

Tenements,  512 

Tent.  512 
Tippling  houses  and  saloons,  521 

Continuance  of  disorder,  522 

Disturbance  outside  the  house,  522 

Effect  of  license,  522 

Illustrations,  521 

In  general,  521 

Sale  of  liquor  in  violation  of  law,  522 
Tippling  houses,  522 
Competency,  533 
DISORDKRIjY  persons  (see  Disorderly 

HOUSKS),  538 

DISPARAOKMKNT,  538 
DISP.'VTCH  (see  Dk.mijrracf.),  539 

Contracts    of   affreightment   and  charter- 
parties,  539 

Demurrage,  222,  539 

Deviation  in  marine  insurance,  421 


DISPATCH  COMPANIES,  539 
DISPATCH  MONEY,  539 
DISPENSARY  LAWS,  539 

DISPENSE,  539 

Intoxicating  liquors,  539 
Sale  distinguished  from,  539 

DISPLACE,  540 

DISPOSE,  540 

Attachment,  540 
Give,  541 
Sale,  540 

DISPOSING  MIND,  541 

DISPOSITION,  541 

DISPOSSESSION,  542 

DISPUTABLE  PRESU3IPTIONS,  543 

DISPUTE,  542 

DISQUALIFY,  542 

DISSECTION,  543 

DISSEIZIN,  543 

DISSENSION,  543 

DISSOLUTION  OF  CORPORATIONS  : 
Abatement : 

Pending  suits,  606,  613 
Acceptance,  see  infra.  Surrender  of  Fran- 
chises. 

Actions,  see  infra.  Pending  Suits. 
Agency : 

Forfeiture  of  corporate  franchises  for  acts  of 
agents,  589 
Acts  within  the  fair  and  reasonable  scope 

of  the  agency,  591 
General  rules  of  agency  apply,  589 
In  general,  589 
Municipal  corporations,  591 
Responsibility    for   acts  of  governing 

body,  590 
Unauthorized  acts  of  agents,  590 
Violation  of  charter  by  state  commis- 
sioners in  taking  subscriptions,  590 
Annual  statement,  571 
Appeal : 

Judgment  of  forfeiture,  584 
Attachment,  610 
Attorney  general : 

Waiver  of  forfeiture,  597 
Bankrui)lcy,  '^(^(1 
Banks  and  banking  ; 

Penalty  in  favor  of  holders  of  bank's  obli- 
gations upon  suspension  of  specie  pay- 
ments, 588 

Suspension  of  specie  payments  by  banking 

corporations,  581 
Waiver  of  forfeiture  upon  suspension  of 
specie  payments,  598 
Burden  of  proof : 

Proceeding  for  forfeiture,  596 
Charter,  see  infra.  CONDITIONS;  E.XI'IRATION 

OK  Time  I.iMi  rEi)  in  Charter  ;  Forkeiture 
OK  FKANriiisE  IN  Proper  Ji^drtal  Pro- 

fEEDINC;    ImPAIRINC.  OIIMC. ATION  OE  CON- 
TRACTS; Repeal  ok  Chari  er. 
Collateral  attack,  591 
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DISSOM  TION  OF  CORPORATIONS, 

Conditions,  see  infra,  FoRrKi  ruuic  ok  Char- 

1  i;r  in  Pkoi'kr  ji'DiciAi.  Proceeding. 
Happening  of  condition  or  contingency  pre- 
scribed by  charter,  553 

Conilitious  construed  as  conditions  sub- 
sequent, 556 

"  Corporate  powers  shall  cease,"  555 

Effect  where  charter  provisions  are  not 
self-executing,  556 

Inclination  of  courts  in  construction  of 
clauses  prescribing  condition  or  con- 
tingency, 555 

Instances  of  statutory  provisions  held 
self-executing,  554 

Provisions  held  not  self-executing,  554 

Reversion,  554 

Shall  be  null  and  void,  555 

Validity  of  reservations  and  conditions, 
553 

Whether  charter  provisions  are  or  are 
not  self-executing,  553 
Conflict  of  laws  : 

Jurisdiction  of  courts  of  one  state  as  to  cor- 
poration created  by  another,  584 
Consolidation,  569 
Constitutional  law,  547 

As  to  repeal  of  corporate  charters  impairing 
obligation  of  contracts,  see  infra.  Impair- 
ing Obligation  of  Contracts. 
Courts  may  declare  repealing  act  uncon- 
stitutional, 547 
Examples,  547,  548 
In  general,  547 
Contingency,  see  infra,  Conditions. 
Courts : 

Waiver  of  forfeiture.  597 
Creditors : 

Claimant  in  action  of  tort  as  creditor,  6rr 
Provision  for  survival  of  rights  of  credit- 
ors, 549 

Right  of  corporate  creditors  as  affecting 
the  exercise  of  a  reserved  right  of  re- 
peal, 550 

Statutes   providing  certain  remedies  for 
creditors,  567 
Death : 

Concentration  of  all  the  stock  in  the  hands 

of  one  person,  560 
Failure  to  elect  officers  at  proper  time,  559 
Failure  to  elect  officers  or  directors,  558 
In  general,  557 

Inherent  power  of  revival,  558 
Mere  neglect  to  exercise  corporate  func- 
tions, 558 

Natural  death  of  all  members  of  corpora- 
tion, 557 

Public  corporations,  557 
Debts,  603 
Definition,  545 
Directors : 

Failure  to  elect  directors,  558 

Personal  liability,  605 

Residence  of  directors,  571 
Discretion  of  court  (see  ijtfra,  FoRFEiTtJRE  OF 
Franchises  in  Proper  Proceeding). 

Waiver  of  forfeiture  by  state,  597 
Dissolution  as  distinguished  from  cause  of 

forfeiture,  592 
Effect  of  dissolution,  603 

Assignment  of  personalty,  605 

At  common  law,  603 

Claimant  in  action  of  tort  as  creditor,  611 


DISSOLUTION  OF  CORPORATIONS,  con. 
Effect  of  dissolution,  cont'd. 

Contracts  of  employment,  611 

Corporate  assets  liable  for  corporate  obli- 
gations, 610 

Corporate  property  and  debts,  608 

Corporation  created  for  term  of  years,  605 

Doctrine  of  reverter  in  case  of  public  cor- 
porations, 613 

Effect  of  dissolution  upon  lien  of  attach- 
ment, 610 

Effect  of  revival  on  debts,  606 

Effect  of  statutory  provisions  as  supersed- 
ing right  of  resort  to  equity,  612 

Effect  upon  corporate  property  and  assets, 
603 

Eleemosynary  corporations,  613 
Equitable  doctrine,  608 
Highways,  612 
In  general,  603 
Liability  of  directors,  605 
Liability  of  stockholders,  605 
Only  realty  held  at  the  time  the  dissolu- 
tion reverted,  604 
Pending  suits,  613 
Pending  suits  abated,  606 
Previous  alienation  of  property,  604 
Public  corporations,  613 
Railroads,  612 
Real  property,  613 
Realty  reverted  to  grantors,  604 
Reverter  of  realty,  613 
Revival  of  corporation,  606 
Right  of  way,  611 

Rights  and  privileges  having  the  nature 

of  property,  6ri 
Statutes  governing  disposition  of  property 

and  debts,  609 
Subsequent  suits,  607,  613 
Suits  pending  in  another  state,  608 
Surrender  of  charter  pending  suit,  607 
Toll-roads,  612 
Trust  funds,  608 

Validity  of  judgment  after  dissolution,  607 
Voluntary  and    involuntary  dissolution, 
611 

Eleemosynary  corporations : 

Reverter,  613 
Eminent  domain : 

Condemnation  of  private  property  for  pri- 
vate use,  577 
Equity : 

Effect  of  statutory  provisions  as  supersed- 
ing right  of  resort  to  equity,  612 
Effect  upon  corporate  property  and  debts, 

608 

Jurisdiction  of  equity  to  decree  dissolution, 

601 

Corporation  cannot  be  enjoned  on  the 
ground  that  it  has  forfeited  its  fran- 
chise, 602 

Examples,  601  603 

In  general,  601 

Right  to  administex  assets  of  dissolved 

corporation,  602 
Statutory  powers,  602 
Trust  fund  doctrine,  60S 
Estoppel : 

Acts  of  private  relator  as  estoppel,  600 
Delay  of  state  to  take  steps  to  enforce 
forfeiture,  599 
Execution : 

Franchises  seized,  584 
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DIS.SOIiUTIOX  OF  CORPORATIONS,  f<7W.  ] 
Expiration  of  time  limited  in  charter,  569 

Examples,  569 
In  general,  569 
Ipso  facto  dissolution,  569 
Failure  to  transmit  to  state  auditor  state- 
ment of  condition,  571 
Forfeiture  of  franchises  in  proper  judicial  pro- 
ceeding (see  infra.  Waiver,  of  Forfeit- 
ure BY  State),  569 
Abandonment  of  franchises  and  destruc- 
tion of  corporate  objects,  575 
Abandonment  of  portion  of  railroad,  575 
Abuse  of  entire  franchise,  589 
Acts  which  amount  to  a  virtual  surrender, 
577 

Acts  within  the  fair  and  reasonable  scope 

of  the  agency,  591 
Actual  dissolution  as  distinguished  from 

cause  of  forfeiture,  592 
Agents  of  municipal  corporations,  591 
Appeal  from  judgment  of  forfeiture,  584 
Breach  of  conditions  express  or  implied, 

574 

Breach  of  implied  conditions,  571 
Burden  of  proof,  596 

Cause   of   forfeiture  must  be  judicially 
ascertained   and    judgment  rendered, 
582 

Cause  of  forfeiture  not  to  be  taken  advan- 
tage of  collaterally,  591 

Collateral  penalty  provided,  588 

Condemnation  of  private  property  for  pri- 
vate use,  577 

Conditions  precedent,  572 

Conditions  precedent  as  well  as  subse- 
quent, 588 

Conditions  substantially  complied  with, 
587 

Corporation  created  by  another  state, 
584 

Corrupt  motive  not  essential,  579 

Direct  proceeding  necessary,  591 

Discretion  of  court,  580,  586 

Breath  of  implied  conditions,  586 
Construction  of  statutes,  587 
Discretionary  power  under  statute,  586 
Express  cause  of  forfeiture,  586 
Proceedings  at  common  law,  587 

Doctrine  that  forfeiture  is  exclusively  a 
judicial  proceeding,  583 

Effect  of  appeal  from  judgment  of  forfeit- 
ure, 584 

Effect  of  judgment  of  forfeiture,  584 
Effect  of  provision  of  collateral  penalty, 

588 

Effect  of  subsequent  good  behavior,  579 
Excessive  loans  to  directors,  577 
Execution,  584 
Extent  of  judgment,  585 
Failure  to  comply  with  conditions  prece- 
dent, 572 

Failure  to  transmit  to  state  auditor  state- 
ment of  condition,  571 

Financial  disability  to  perform  public 
duties,  577 

Forfeiture  for  failure  to  keep  road  in  re- 
pair, 577 

Forfeiture  of  charter  for  fraud  in  obtain- 
ing it,  575 

Forfeiture  of  corporate  franchises  for  acts 

of  agents,  5S9 
Forfeiture  of  one  of  several  privileges,  5S9 

9S7 


ISSOIiUTIOX  OF  CORPORATIONS,  con. 
Forfeiture  of  franchises,  etc.,  cont'd. 

Franchises  are  not  destroyed  by  seizure, 

but  continue  to  exist  in  the  hands  of  the 

state,  584 

General  rule  as  to  ground  of  forfeiture,  571 
Grounds  for  forfeiture,  570 
Implied  conditions,  572 
In  general,  569 
Insolvency,  580 
Insolvency  under  statutes,  581 
Judgment  in  case  of  forfeiture,  570 
Judgment  of  forfeiture  necessary,  582 
Judicial  discretion,  580 
Jurisdiction  of  courts  of  one  slate  as  to 
corporation  created  by  another  state,  584 
Legislative  intent,  588 
Mere  intent  to  violate,  579 
Misuser,  574,  577 
Nature  of  proceeding,  570 
Neglect  to  perform  public  duties,  573 
Nonuser,  574 

Only  violations  of  the  essence  of  the  con- 
tract warrant  forfeiture,  574 
Ouster  of  privilege  usurped,  589 
Penalty,  588 

Penalty  in  favor  of  holders  of  bank's  obli- 
gations upon  suspension  of  specie  pay- 
ment, 588 

Pendency  of  proceedings  for  voluntary 
dissolution,  573 

Proceeding  must  be  by  the  state,  594 

Provision  that  corporation  not  to  be  dis- 
solved before  expiration  of  charter,  572 

Public  interest  must  be  concerned,  573 

Quo  warranto,  570 

Responsibility  for  acts  of  governing  body, 

590 

Restriction  in  charter  as  to  rate  of  interest 
or  discount,  573 

Right  of  supervisors  to  throw  open  toll 
gates  for  defaults  of  corporation,  588 

Rule  that  nonuser  or  misuser  must  be 
wilful  or  intentional,  578 

Scire  facias,  570 

Statute  of  limitations.  596 

Statute  providing  that  proceeding  may  be 
instituted  by  relation  of  private  indi- 
vidual, 595 

Substantial  performance  of  charter  condi- 
tions sufficient,  f;87 

Suspension  of  business  for  specified  time, 
576 

Suspension  of  specie  payments  by  banking 

corporation,  581 
Toll-road  company,  577 
To  what  extent  judgment  of  forfeiture 

matter  of  judicial  discretion,  586 
Unauthorized  acts  of  agent,  590 
Usurpation,  589 
Usury,  571,  574 

Vif>lation  of  express  provisions,  570,  579 
Violation  of  general  interest  laws,  574 
Where  act  or  omission  concerns  corpora- 
tion simply,  573 
Where  franchise  has  never  vested,  593 
Who  may  proceed  to  enforce  forfeiture, 
504 

Franc/nscs,  see  infra,  Forfeititre  of  Fran- 
chises IN  Proper  JrniciAL  Proceeding; 
Si  r  RENDER  OF  Franchises. 

Highways  : 
Reverter.  612 
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Bissolution  of  Corporations. 


DISSOIiUTIOX  OF  CORPORATIONS,  con. 
How  corporation  may  be  dissolved,  546 
Impairing  obligation  of  contracts,  95,  548 

AiUlitional  [jcnallics  for  breach  of  existing 
conditions,  549 

Change  of  remedy,  549 

Charters  of  public  corporations,  551 

Consent  of  corporation,  549 

Dartmouth  College  Case,  548 

Exercise  of  right  of  repeal  according  to 
reservation  simply  enforces  obligation 
of  contract,  550 

General  rule  as  to  impairment  of  obliga- 
tion of  contracts,  548 

Imposition  of  new  conditions  of  forfeiture, 
548 

Power  of  repeal  may  be  absolute,  550 

Power  of  repeal  may  be  absolute  or  con- 
ditional, 550 

Power  to  repeal  before  acceptance  of 
charter,  549 

Provision  for  survival  of  rights  of  credit- 
ors and  stockholders,  549 

Remedy  may  be  changed  though  suit 
pending,  549 

Repeal  of  corporate  charters  as  impairing 
obligation  of  contracts,  548 

Right  of  repeal  in  the  exercise  of  police 
power,  551 

Rights  of  corporate  creditors  as  affecting 
the  exercise  of  a  reserved  right  of  re- 
peal, 550 

Where  right  of  repeal  depends  upon  ascer- 
tainment of  matter  of  fact,  552 

Where  right  to  repeal  is  reserved,  549 

Whether  action  of  legislature  conclusive, 
553 
Injunction : 

Jurisdiction  in  general,  602 
Insolvency  and  bankruptcy,  566,  567 

Insolvency  as  a  ground  for  forfeiture,  580 
Interest,  571 

Restrictions  in  charter  as  to  rate  of  inter- 
est or  discount,  573 

Taking  interest  at  higher  rate  than  that 
allowed  by  charter,  571 

Violation  of  general  interest  laws,  574 
Judgment : 

Effect  of  judgment  of  forfeiture,  584 

Extent  of  judgment  of  forfeiture,  585 

Necessity  of  judgment  of  forfeiture,  582 

Validity  of  judgment  after  dissolution,  607 
Limitation  of  actions,  596 
Loss  of  an  integral  part,  557 

Concentration  of  all  the  stock  in  the 
hands  of  one  person,  560 

Failure  to  elect  officer  at  proper  time,  559 

Failure  to  elect  officers  or  directors,  558 

In  general,  557 

Inherent  power  of  revival,  558 

Mere  neglect  to  exercise  corporate  func- 
tions, 558 

Public  corporations,  557 
Master  and  servant : 

Contracts  of  employment,  611 
Meetings : 

Failure  to  hold  corporate  meetings,  565 
Misuser : 

Forfeiture  of  franchises,  574 

Breach  of  conditions  express  or  implied, 
574 

Condemnation  of  private  property  for 
private  use,  577 


DISSOLUTION  OF  CORPORATIONS,  con. 
Misuser,  cont'd. 
Forfeiture  of  franchises,  cont'd. 
Discretion  of  court,  587 
Doctrine  that  misuser  must  be  wilful  or 

intentional,  578 
Effect  of  subsequent  good  behavior,  579 
Excessive  loans  to  directors.  577 
Judicial  discretion,  580 
Violation  of  express  provision,  579 
Municipal  corporations : 
Loss  of  integral  part,  557 
Repeal  of  charter  as  impairment  of  obli- 
gation of  a  contract,  551 
Reverter,  613 
Neglect  to  exercise  corporate  functions,  558 
Neglect  to  perform  public  duties,  573 
Nonuser,  563 

Doctrine  that  nonuser,  if  continued  long 
enough,  might  produce  dissolution,  564 
Effect  in  general,  563 

Failure  of  corporation  to  fulfil  the  pur- 
poses of  its  creation,  564 
Failure  to  hold  corporate  meetings,  565 
Forfeiture  of  francMses,  574 

Abandonment  of  franchises  and  destruc- 
tion of  corporate  objects,  575 
Acts  which  amount  to  a  virtual  surren- 
der, 577 

Breach  of  conditions  express  or  implied, 
574 

Corporation  not  ipso  facto  dissolved,  576 
Corrupt  motive  not  essential,  579 
Discretion  of  court,  587 
Doctrine  that  nonuser  muse  be  wilful  or 

intentional,  578 
Examples,  575 

Fact  of  subsequent  good  behavior,  579 

Financial  disability  to  perform  public 
duties,  577 

Judicial  discretion,  580 

Statutes  providing  that  suspension  of 
business  shall  be  ground  for  forfeit- 
ure, 576 

Suspension   of   business   for  specified 

time,  576 
Toll-road  company,  577 
Transfer  of  corporate  property,  565 
Whether  mere  nonuser  ope  rates /ifr  to 
dissolve  a  corporation,  564 
Officers : 

Failure  of  officers  and  directors  to  reside 

in  state  as  required,  571 
Failure  to  elect  officers  and  directors,  558 
Forfeiture  of  corporate  francMses  for  acts  of 
agents,  589 
Acts  within    the  fair   and  reasonable 

scope  of  the  agency,  591 
General  rules  of  agency  apply,  589 
In  general,  589 
Municipal  corporations,  591 
Responsibility   for   acts   of  governing 

body.  590 
Unauthorized  acts  of  agents,  590 
Violation  of  charter  by  state  commis- 
sioners in  taking  subscriptions,  590 
Penalties : 

Effect  of  provision  for  collateral  penalty, 

587 

Pending  suits,  613 

Abatement,  606 
Subsequent  suits,  607 
Surrender  of  charter  pending  suit,  607 
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DISSOIvUTIOX  OF  CORPORATIONS,  con. 
Pending  suits,  cont'd. 

Validity  of  judgment   after  dissolution, 

607 

Personalty,  603 
Police  power,  551 

Right  of  repeal  of  charter  in  the  exercise 
of  police  power,  551 
Private  international  law  : 

Jurisdiction  of  courts  of  one  state  as  to 
corporation  created  by  another,  584 
Property,  603 

Transfer  of  property,  565 
Public  corporations,    see    infra,  MUNICIPAL 

Corporations. 
Pablic  duties : 

Financial  disability  to  perform,  577 

Neglect  to  perform,  573 
Quo  warranto,  570,  596 
Bailroads  : 

Effect  upon  right  of  way,  612 
£eal  property,  603 

Previous  alienation,  604 

Reverter  where  corporation  is  a  public  or 
eleemosynary  one,  613 
Beceivers : 

Effect  of  appointment  of  receiver,  566 
Eepeal  of  charter,  see  infra.  Impairing  Obli- 
GAi  ioN  OF  Contracts,  546 

By  consolidation,  546 

By  implication,  546 

By  legislature,  546 

Impairing  obligation  of  contracts,  see  infra. 

Impairing  Obligation  of  Contracts. 
In  England,  547 
In  general.  546 

Nature  of  legislative  power  of  repeal,  547 

Right  of  repeal  as  aflfected  by  constitu- 
tional provisions,  547 
Residence  of  officers,  571 
Eeverter,  603 

Common  law,  603 

Highways,  612 

Public  corporations,  613 

Reverter  defeated  by  previous  alienation, 
604 

Revival  of  corporations,  606 

Right  of  way,  612 

Sale  at  suit  of  state,  565 

Scire  facias,  570 

Statement  of  conditions,  571 

Statutes,  see  infra,  Repf.al  of  Charter. 

Effect  of  statutory  provisions  as  supersed- 
ing right  of  resort  to  equity,  612 

Effect  upon  corporate  debts  and  property, 
609 

Jurisdiction  of  equity,  602 
Voluntary  dissolution,  561 
Stock : 

Concentration  of  all  the  stock  in  the  hands 

of  one  person,  560 
Stockholders  : 

Com  cntration  of  all  the  stock  in  the  hands 

of  one  person,  560 
Liability,  605 

Provision  for  survival  of  rights  of  credit- 
ors and  stockholders,  549 
Suits,  sec  infra,  Pf,nijin(;  Suits. 
Surrender  of  franchises,  560 
Acceptance,  562 

Acceptance  necessary,  562 
Appointment  of  receiver,  566 
Cessation  of  business,  567 


DISSOLUTION  OF  CORPORATIONS,  con. 
Surrender  of  franchises,  cont'd. 
Acceptance,  cont'd. 

Condition  of  inability  to  discharge  cor- 
porate functions,  566 
Corporation  cannot  dissolve  itself  by 

mere  voluntary  resolution,  562 
Dissolution  by  sale  at  suit  of  state,  565 
Doctrine  that  nonuser,  if  continued  long 
enough,  might   produce  dissolution, 
564 

Failure  to  fulfil  the  purposes  of  its  crea- 
tion, 564 

Failure  to  hold  corporate  meetings,  565 
General  rule,  562 

How  acceptance  of  surrender  is  made, 
568 

Insolvency,  563,  566 

Neglect  to  hold  meetings  for  ten  years, 
565 

Nonuser,  563 

public  corporations,  563 
Sale  of  property,  563 
Statutes  providing  certain  remedies  fof 

creditors,  567 
Strictly  private  corporations,  563 
Surrender  by  consolidation,  569 
Whether  nonuser  alone  dissolves  corpo- 
ration, 564 
Adjudication  in  bankruptcy,  566 
How  surrender  is  made,  561 
In  England,  561 
In  general,  560 
Pending  suit,  607 

Strict  compliance  with  statutes,  562 
Surrender  must  be  by  act  of  stockholders, 
561 

The  vote  requisite  for  surrender,  562 
Transfer  of  corporate  property,  565 
Voluntary  dissolution   under  statutes, 
561 

Suspension  of  business,  576 
Time,  see  infra.  Expiration  of  Time  Lim- 
ited IN  Charter. 
Tort: 

Claimant  in  action  of  tort  as  creditor,  611 
Transfer  of  corporate  property,  565 
Trust  funds,  608 
Turnpike  companies  : 

Effect  of  dissolution,  612 
Extension  of  time  for  completion  of  turn- 
pike notwaivcrof  defect  in  construction, 
598 

Right  of  supervisors  to  throw  open  toll 
gates  for  defaults  of  corporation,  588 
Turnpikes,  577 

Forfeiture  for  failure  to  keep  road  in  re- 
pair, 577 
Forfeiture  in  general,  577 
Usury,  571 

Restrictions  in  charter  as  to  rate  of  interest 

or  discount,  573 
Taking  interest  at  higher  rate  than  that 

allowed  by  charter,  571 
Violation  of  general  interest  laws,  574 
Voluntary  and  involuntary  dissolution,  611 
"  Voluntrirv  d issol ution, "  561,  5O2 
Waiver  of  forfeiture  by  state,  596 

Act  relied  on  must  be  inconsistent  with  in- 
lent  to  enforce  forfeiture,  598 
Acts  f>f  private  relator  as  estoppel,  Coo 
Actual  dissolution,  597 
Attorney-general,  597 
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DISSOIjUTION  of  rOliPORATIONS,  <rf«. 
Waiver  of  franchise  by  state,  toiit'il. 
Certain  privileges,  6oi 

Corporation  enjoined  in  prior  suit  from  ex- 
ercising certain  privileges,  6oi 
Courts,  507 

Delay  as  a  circumstance  to  be  considered, 
600 

Doctrine  that  only  legislature  may  waive, 

507 

Estoppel,  599 

Extension  of  time  for  completion  of  turn- 
pike, 59S 
Extent  of  waiver,  598 
Grant  of  new  powers,  599 
In  England,  597 
In  general,  596 

Jurisdiction  of  equity  to  decree  dissolution, 
601 

Knowledge  of  cause  of  forfeiture  essential, 
598 

Nature  of  act  relied  on  as  waiver,  598 
Question  of  defect  in  organization  orabuse 

of  power  one  of  law,  601 
Recognition  of  corporate,  existence  599 
Reviving  or  amending  charters,  598 
State  may  waive  forfeiture,  596 
Suspension  of  specie  payments,  598 
Unreasonable  delay,  600 
Waiver  by  acts  recognizing  corporate  ex- 
istence, 598 
Waiver  of  forfeiture  by  delay  to  enforce, 
599 

Where  corporation  permitted  to  make  ex- 
penditures, 600 
Where  state  a  party  to  the  default,  600 
Who  may  waive,  597 

DISSOLVE,  614 
DISTANCE,  614 
DISTIIiLiED  SPIRITS,  615 
DISTILLiER,  615 
DISTILLERY,  615 
DISTINCT,  616 
DISTINCTIVE,  6r6 
DISTINGUISH,  6r6 
DISTRESS,  616,  617 

Abandonment  of  distress,  655 

Abandonment  a  question  for  jury,  656 

Effect  of  abandonment,  655 

Examples,  655 

In  general,  655 

Leaving  goods  in  a  proper  place,  655 
Possession  revests  in  tenant,  655 
Second  distress,  628 

Suspension  of  proceedings  at  tenant's  re- 
quest, 655 

Suspension  of  proceedings  to  give  tenant 
time  to  pay,  655 
Accord  and  satisfaction,  628 
Agency  (see  infra.  Bailiff),  630 

Agent  must  distrain  in  name  of  principal, 
630 

Agent's  right  to  distrain,  630 
Goods  sent  to  agent  or  commission  mer- 
chant, 645 

Implied  authority  of  agent  to  distrain,  630 
Parol  authority  of  agent  to  distrain,  630 
Ratification  of  distress,  630 
Amount  of  distress  may  be  taken,  651 


DISTRESS,  cont'd. 
Animals  : 

Animals  fcra  natura,  643 
Appraisement,  652 

Appraisement  after  notice,  653 
Appraisers  must  be  reasonably  competent, 

653 

By  whom  oath  administered,  653 
Landlord  or  bailiff  cannot  appraise,  653 
Notice,  652 

Sworn  appraisers,  653 
Waiver  of  appraisement,  654 
Arrears,  623 
Assignments : 

Assignee  may  distrain,  632 
Lease  of  land  must  be  included  in  the 
assignment,  632 
Assignments  for  benefit  of  creditors : 

Goods  in  the  hands  of  assignee  for  the 
benefit  of  creditors,  646 
Attachment : 

Goods  upon  which  an  attachment  or  execu- 
tion has  been  levied,  646 
Attornment,  632 

Where  mortgagor  attorns  as  tenant  to 
mortgagee,  633 
Auction  and  auctioneers : 

Goods  at  auctioneer's,  645 
Bailiff,  630 

Bailiff  liable  for  irregular  distress,  657 
Landlord  or  bailiff  cannot  appraise,  653 
Liability  of  landlord  and  bailiff,  657 
Liability  of  landlord  where   bailiff  acts 

within  scope  of  his  authority,  657 
Ratification  of  unauthorized  acts  of  bailiff, 
657 

Bankruptcy,    see    infra,    INSOLVENCY  AND 

Bankruttcy. 
Bar  to  distress,  625 

By  accord  and  satisfaction,  628 

By  contract,  626 

By  determination  of  landlord's  estate, 
625 

By  eviction  of  tenants,  625 
By  rescission  of  contract,  628 
By  surrender  of  term,  626 
By  tender,  626 

Distress  for  rent  not  within  the  statute  of 

limitations,  628 
Effect  of  death  of  tenant,  628 
Effect  of  set-off,  629 

Effect  of  taking  note  or  other  security  for 
rent,  629 

When  one  distress  bars  another,  628 
Bills  of  exchange  and  promissory  notes : 

Acceptance  of  drafts  as  payment  of  rent, 
629 

Effect  of  taking  a  note  or  other  security 
for  rent,  629 

Right  of  distress  not  extinguished  by  tak- 
ing a  note  or  other  security,  629 

Substitution  of  promissory  note  for  rent, 
629 

Taking   the  tenant's  note  suspends  the 
right  of  distress,  629 
Bona  fide  purchaser,  637,  638 
Breach  of  the  peace  ; 

Things  in  actual  use  or  possession,  642 
Breaking  doors,  650,  651 
Breaking  gates  or  inclosures,  650 
Business : 

Things  exempted  for  the  benefit  of  trade 
and  commerce,  643 
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DISTRESS,  cont'd. 
Care  and  disposal  of  distress,  652 

Appraisement,  652 

Appraisement  after  notice  of  distress,  653 
Appraisement  by  sworn  appraisers,  653 
Effect  of  statute  allowing  distress  to  be 
sold,  652 

Five  days  allowed  tenant  to  replevy,  653 
Impounding,  652 
Inventory,  652 

Landlord  may  take  exclusive  possession 

of  distress,  652 
Landlord's  duty  as  to  things  distrained, 

652 

Notice  of  distress,  652 
Sale,  see  infra.  Sale. 
Service  of  notice  of  distress,  652 
Statutory  right  to  impound  on  premises, 
652 

Sufficiency  of  inventory,  653 

Waiver  of  appraisement,  654 

What  persons  may  act  as  appraisers,  653 

Who  may  administer  oath,  653 
Carriers  of  Goods  : 

Goods  in  custody  of  common  carrier,  €46 

Instruments  or  vehicles  of  conveyance  of 
goods,  646 
Certain  rent,  621 

A  certain  rent  a  prerequisite,  621 

Before  the  statute,  621 

Certain  rent  payable  in  money,  produce 

or  services,  622 
Compensation  need  not  be  reserved  by  the 

name  of  rent,  621 
Distress  lies  for  all  rents  reserved,  621 
In  what  rent  must  be  payable,  622 
Lessee  for  years  who  assigns  his  whole 

term,  621 
Money,  622 
Statutes,  621 

Tenant  from  year  to  year,  621 
Two  reasons  for  this  requirement  of  cer- 
tainty, 621 

What  rent  sufficiently  certain  to  justify 

distress,  622 
Where  a  demise  is  void  as  to  part  of  its 
subject-matter,  622 
Chattels  in  actual  use  or  possession,  642 
Choses  in  action,  649 
Cloth.  644 
Commerce : 

Things  exempted  for  the  benefit  of  trade 
and  commerce,  643 
Commission  merchant : 

Goods  sent  to  agent  or  commission  mer- 
chant, 645 
Common  carriers : 

Goods  in  custody  of  common  carrier,  645, 
646 

Constitutional  law,  620 
Construction  of  statutes,  620 
Contracts  : 

lixamples,  626 

In  general,  626 

Rescission  of  contracts,  628 

Right  to  distrain  may  be  lost  by  contract, 
626 

Crops,  642,  647 

Cnstodia  legis,  646 

Bankrupt's  goods,  646 
Crops  sold  under  a  fieri  facias  647 
Execution  of  a  bill  of  sale  not  a  removal, 
648 


DISTRESS,  cont'd. 
Custodia  legis,  cont'd. 

Goods  in  hands  of  assignee  ior  benefit  of 

creditors,  646 
Goods  levied  upon  an  attachment,  646 
Goods  sold  under  execution  or  attachment, 
647 

Goods  taken  in  execution   liable   for  a 

year's  rent,  647 
Goods  upon  which  an  execution  has  been 

levied,  646 

Landlord  entitled  to  rent  due  at  time  of 

levy,  648 
Notice  to  sheriff,  649 

Property  rightfully  in  the  hands  of  re- 
ceiver, 646 
Rent  payable  in  advance,  649 
Revival  of  right  to  distrain,  647 
Sale  under  execution  valid  although  rent 

is  not  paid,  648 
When   goods   pass  into  custody  of  law, 
647 

When  landlord  entitled  to  benefit  of  stat- 
ute, 64S 

Who  is  entitled  to  claim  rent,  649 
Damage  feasant,  626,  627 
Tender,  626 

Tender  after  impounding,  627 

Tender  after  impounding  but  within  five 

days  of  taking,  627 
What  amounts  to  an  impounding,  627 

Damaocs,  see  infra.  Measure  OF  Damages. 

Damages  for  breach  of  covenants  or  condi- 
tions of  lease,  624 

Day,  634 

Death  of  tenant,  628 
Definition,  618 
Demand,  624 

Previous  demand  not  necessary,  624 
Demise,  620 

Actual  demise  necessary,  620 

Occupancy  under  agreement    for  lease, 
621 

Parol  demise,  620 

Where  distress  is  made  by  several  per- 
sons, 621 
Writing,  620 
Deputies,  631 

Determination  of  landlord's  estate,  626 
Distress  for  rents,  sec  infra.  Ren  t. 
Door : 

Breaking  inner  door  after  lawful  entry, 
651 

Landlord  cannot  break  open  a  door  or 
window,  650 

Landlord  may  enter  through  open  door  or 
window,  650 

May  not  raise  window,  651 

May  open  doors  by  usual  means,  651 
Double  rent,  624 
Entry,  650 

Breaking  doors  or  windows,  650,  651 

Examples,  650,  651 

How  landlord  may  enter,  650 

Kc-entrance  after  lawful  entry,  651 
Eviction : 

Acts  of  disturbance  amounting  to  eviction, 
625 

Effect  of  eviction  of  tenant,  625 
Effect  of  eviction  of  tenant  by  the  land- 
lord. 625 

Effect  of  eviction  of  tenant  by  title  para- 
mount, 625 
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Excessive  distress,  65 1 

Hefoie  statute  of  Marlbridge,  651 

Liability,  656 

Measure  of  damages,  659 

Not  permitted,  651 

Where  value  of  available  thing  greatly  ex- 
iceds  rent,  651 
Execution : 

Goods  upon  which  an  attachment  or  exe- 
cution has  been  levied,  646 
Executors  and  administrators,  631 

After  the  death  of  the  testator,  631 

Executor  can  ratify  distress  made  by  tes- 
tator's bailiff,  631 

Executor  or  administrator  may  distrain 
for  rent  accruing  before  lessor's  death, 
631 

Exemplary  damages,  659 
Exemptions  (see  infra.  Who  May  be  Dis- 
trained): 

Distraining  exempted  goods,  658 
Factors,  645 
Fences : 

Climbing  over  fences,  650 
First  and  second  distress,  628 
Eixtures,  641 

Fixtures  cannot  be  distrained,  641 

Growing  crops,  642 

Illustrations,  642 

Principal  considerations  in  determining 

the  question  of  exemption,  641 
Reason  for  the  exemption,  641 
Things  slightly  attached  to  freehold  dis- 
trainable,  642 

Forfeiture,  634 

Form  of  words,'  650 

For  what  a  distress  may  be  made,  624 

Frauilulc-nt  removal,  see  iyifra.  Where  Dis- 
tress May  be  Made. 

Guardian  and  ward,  632 

Heirs : 

Heir  or  devisee  must  distrain  when  rent 
accrues  after  lessor's  death,  631 
History,  618 
Holding  over,  634 
Horses : 

Horses  and  carriages  at  inn  or  livery 
stable,  644 

Horses  sent  to  a  smith's  to  be  shod,  644 
How  distress  is  made,  650 
How  landlord  may  enter,  650 
How  right  to  distrain  may  be  extinguished, 

suspended  or  avoided,  625 
How  to  distrain,  650 
Husband  and  wife : 

Goods  of  tenant's  wife,  638 

Tenant's  agreement  with  lessor's  husband 
to  surrender  term,  626 
Impounding,  652 

Effect  of  statutes  allowing  distress  to  be 
sold,  652 

Impounding  on  premises  not  allowed  at 

common  law,  652 
In  general,  652 

Rescue  and  pound-breach,  656 

Statutory    right   to   impound   goods  on 

premises,  652 
Tender  after  distress  before  impounding, 

627 

Tender  after  impounding  too  late,  627 
Tender  before   impounding  will  render 
further  detention  unlawful,  627 


DISTRESS,  confd. 
Inns  and  innkeepers : 

Goods  of  guest  at  an  inn  or  boarding- 
house,  645 

Horses   and    carriages  at  inn  or  livery 
stables,  644 
Insolvency  and  bankruptcy : 

Bankrupt's  goods,  646 
Inventory,  652,  653 

Irregular  distress,  see  infra,  LIABILITY  FOR 

AN  Unlawfui,  Distress. 
Joint  tenants  and  tenants  in  common,  631 

In  general,  631 

One  of  several  joint  tenants  may  distrain 
alone,  631 

Tenant  in  common  may  distrain  for  his 
share  of  the  rent,  631 
Judgment : 

Judgment  does  not  extinguish  the  right 
of  distress,  629 
Judicial  sales,  see  infra,  CuSTODIA  LegiS. 
Landlord  and  tenant  (see  infra.  Liability  for 
AN  Unlawful  Distress): 
Death  of  tenant,  628 

Effect    of    determination   of  landlord's 

estate,  625 
Eviction  of  tenant  by  landlord,  625 
Eviction  of  tenant  by  title  paramount, 

625 

How  landlord  may  enter,  650 
Landlord  cannot  purchase  at  sale,  655 
Landlord  may  take  exclusive  possession, 
652 

Landlord  or  bailiff  cannot  appraise,  653 
Landlord's  duty  as  to  things  distrained, 
652 

Necessity  that  relationship  should  exist, 
620 

Personal  distress  by  landlord,  630 

Right  continues  only  so  long  as  relation  of 

landlord  and  tenant  exists,  625 
Statute  requiring  distress  to  be  levied  by 
public  officer,  631 
Lease  (see  infra.  Demise),  620 
Legacies  and  devisees : 

Devisee  must  distrain  when  rent  accrues 
after  lessor's  death,  631 
Levy  giving  landlord  special  property,  651 
Liability  for  an  unlawful  distress  (see  infra. 
Measure  of  Damages  in  Actions  for 
Unlawful  Distress),  656 
Examples,  656-658 

Failure  to  claim  goods  or  arranging  for 

sale  not  a  waiver,  657 
Liability  for  excessive  distress,  656 
Liability  for  irregularity  in  mode  of  pro- 
cedure, 656 
Liability  for  wrongful  detainer,  656 
Liability  of  landlord  for  bailiff's  acts,  657 
Ratification  of  unauthorized  act  of  bailiff, 
657 

Limitation  of  actions : 

Distress  not  affected  by  statute  of  limita- 
tions, 628 
Livery  stables : 

Horses   and   carriages   at  inn  or  livery 
stable,  644 
Loan : 

Things  loaned  or  hired  to  tenant,  644 
Louisiana,  see  infra.  Pledge. 
Manufacturer,  643 
Market : 

Grain  sent  to  a  market  or  mill,  644 
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DISTRESS,  cont'd. 
Measure  of  Damages : 

Actions  for  unlawful  distress,  658 

Distraining  exempted  goods,  658 

Distress  unlawful  from  beginning,  658 

Examples,  658,  660 

Excessive  distress,  659 

Exemplary  damages,  659 

In  general,  658 

Mitigation  of  damages,  659 

Nominal  damages,  659 

Special  damages,  659 

Stranger's  goods,  658 

Where  distrainor  is  a  trespasser  ab  initio, 
658 

Where  distress  is  merely  irregular,  658 
Where  no  actual  damages  shown,  659 

Medium  of  payment,  622 

Kills  : 

Grain  sent  to  a  market  or  mill,  644 
Mitigation  of  damages.  659 
Money,  622 

Money  payable  for  the  use  of  chattels,  624 
Mortgages,  632 

Tenant  to  mortgagee,  633 

Under  lease  prior  to  mortgage,  mortgagee 
may  distrain  after  notice,  632 

Until  notice  mortgagor  may  distrain,  632 

Where  lease  is  made  by  mortgagor  subse- 
quently to  the  mortgage,  633 

Where  mortgagee  receives  rent  he  may 
distrain,  633 
Notice  of  claim  and  forbidding  removal  of 

goods  sufficient,  650 
ITotice  of  distress,  652 

Appraisement  after  notice,  653 

Examples,  652,  653 

Five  days  allowed  tenant  to  replevy,  653 
In  general,  652 
Inventory,  652 

Requisites  of  a  valid  notice,  652 

Service  of  notice,  652 
Notice  of  sale,  654 
Notice  to  sheriff,  649 
Oath: 

Appraisers,  653 

By  whom  oath  administered  to  appraisers, 

653 

Occupancy,  621 
Origin,  618 
Parol  demise,  621 
Payment,  622 

Personal  property,  lease  of,  624,  625 

Place,  see  infra.  Where  Distress  May  Be 

Made. 
Pledge : 

Lessor's  right  of  pledge  in  Louisiana,  639 
Louisiana,  648 
Possession : 

Abandonment,  655 

Landlord  may  take  exclusive  possession, 
652 

Pound-breach,  656 
Prerequisites  to  distress,  620 
Privileges,  see  infra.  Who  May  Be  Dis- 
trainer. 
Property : 

Property  of  goods  remains  in  tenant  until 
sale,  654 

Special  property  acquired  by  levy,  651 
Property  of  strangers  on  premises,  638 

Cattle  belonging  to  a  stranger,  638 
General  rule  as  to  liability,  638 

9  C.  of  L. — 63  ( 


DISTRESS,  confd. 
Property  of  strangers  on  premises,  cont'd. 
Goods  of  tenant's  wife,  638 
Goods  sold  bona  fide,  640 
How  far  goods  of  sublessee  are  subject, 
640 

Lessor's  right  of  pledge  in  Louisiana,  639 
Stranger's  property  exempted,  640 
Stranger's  property  exempted  in  several 

states,  640 
Subtenant,  638 

Tenant's  interest  in  goods  on  premises 
generally  distrainable,  640 

Tenant's  liability    to  a  stranger  whose 
goods  are  distrained,  639 

The  reason  why  stranger's  goods  are  sub- 
ject to  distress,  639 
Public  officer : 

Deputies,  631 

Distress  by  public  officer,  631 
Limit  of  officer's  authority,  631 
Statutes  requiring  distress  to  be  levied  by 
officer,  631 

Purchaser,  632 

Raw  material,  644 

Keceivers,  632 

Property  in  the  hands  of  receiver,  646 
Right  of  receiver  to  distrain,  632 

Removal  (see  infra.  Where  Distress  May 
Be  Made): 

Tenant  removing  or  about  to  remove,  624 
Bent  (see  infra.  Certain  Rent)  619 

Abolished  and  restored  in  South  Carolina, 
6ig 

Alabama,  619 

Characteristics  and  object,  619 
Colorado,  620 

Constitutionality  and  construction  of  stat- 
utes, 620 

How  distress  may  be  made  only  for  rent, 
624 

Louisiana,  619 
Missouri,  619 
North  Carolina,  619 
Rent  of  lands  and  furniture,  625 
South  Carolina,  619 
Rent  charge,  632 

Rent  issuing  out  of  lands  and  chattels,  624 
Bent  must  be  due  and  unpaid,  623 

In  general,  623 

Previous  demand  not  essential  to  right  of 

distress,  624 
Rent  must  be  in  arrear,  623 
Rent    payable  in  advance  may  be  dis- 
trained for  when  due,  623 
Rent  payable  on  the  happening  of  a  con- 
tingency, 623 
Tenant  removing  or  about  to  remove,  624 
When  rent  is  payable  in  advance,  623 
Rent  payable  in  advance,  623 
Beplevin : 

Property  seized  by  virtue  of  writ  of  re- 
plevin, 646 
Beplevy : 

Five  days  allowed  tenant  to  replevy,  653 
Rescission  of  contracts,  628 
Rescue,  656 
Sale,  654 

Arranging  for  sale  not  a  waiver  of  irregu- 
larity in  the  distress,  657 
Discretion  to  sell  or  not,  654 
Goods  must  be  sold  for  best  price,  655 
How  sale  must  be  conducted,  654 
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DISTKESS,  cont'd. 
Sale,  i.'iit',/. 

Impounding  on  premises  under  statute 

allowing  distress  to  be  sold,  652 
Irregular  sale,  655 
Landlord  cannot  purchase,  655 
Notice  of  sale,  654 

Property  in  goods  remains  in  tenant  until 
sale,  654 

Sale  must  be  to  a  third  person,  655 
Sale  under  distress  irregularly  conducted, 
655 

Surplus,  654 

Validity  of  sale,  655 

When  sale  must  be  made,  C54 
Second  distress,  628 
Security : 

Effect  of  taking  a  note  or  other  security 
for  rent,  629 
Service  of  notice,  652 
Set  off: 

Effect  Oi  ^z^-jii,  029 
Several  persons,  621 
Sheep,  643 
Sheriff : 

Notice  to  sheriff  that  rent  is  due,  649 

Shocks  or  sheaves  of  corn,  642 

Special  property  acquired  by  levy,  651 

Statutes : 

Construction,  620 

Slraugc-rs,  see  infra.  Property  of  Stranger 
ON  Premises. 

Subtenant,  638,  640 

Sum  reserved  to  stranger,  624 

Surrender  of  the  term,  626 

Surrender  of  the  term  extinguishes  the 

right  of  distress,  626 
Tenant's  agreement  with  the  lessor's  hus- 
band to  surrender,  626 

Suspension,  see  infra,  Abandonment  of  Dis- 
tress. 

Tenant  holding  lands  subject  to  rent  due  a 

superior  landlord,  630 
Tender : 

Distress  damage  feasant,  627 

Landlord  cannot   distrain   after  a  legal 

tender,  626 
Rule  applies  to  distress,  damage  feasant, 

626 

Tender  after  distress  before  impounding, 
627 

Tender  after  impounding  but  within  five 

days  of  the  taking,  627 
Tender  after  impounding  too  late,  627 
To  whom  the  tender  may  be  made,  627 
What  amounts  to  an  impounding,  62"' 
What  is  sufficient  tender  to  avoid  distress, 

627 

Where  the  tender  must  be  made,  627 
After  term  expired,  633 
Statutes  allowing  distress  after  term  ex- 
pired, 633 

Where  the  tenancy  is  determined  by  for- 
feiture, 634 
Things  exempted  for  the  benefit  of  trade 

and  commerce,  643 
Things  loaned  or  hired  to  tenant,  644 
Time: 

Five  days  allowed  tenant  to  replevy,  653 
Time  of  distress,  633 

With  reference  to  the  day  and  time  of 

day,  634 
With  reference  to  the  time,  633 


DISTRESS,  cont'd. 
Time  of  sale,  654 

Two  aistresses  cannot  be  made  at  the  same 
time,  628 

Two  distresses  cannot  be  made  for  same 
rent,  628 

Unlawful  distress,  see  infra.  Liability  for 
Unlawful  Distress;  Measure  of  Dam- 
ac;es  in  Actions. 

"Waiver : 

Failure  to  claim  goods  or  arranging  for 
sale  not  a  waiver,  657 
Waiver  of  appraisement,  654 
Warehouseman  : 

Goods  stored  with  a  warehouseman,  645 
Wharves  : 

Goods  deposited  on  wharves,  644 
When  distress  may  be  made,  633 
When  one  Distress  bars  another  : 

Abandonment  of  distress  at  tenant's  re- 
quest, 628 

Cannot  abandon  first  distress  and  levy  an- 
other, 628 

Second  distress  allowed  where  there  was 
insufficient  property  or  a   mistake  in 
valuation,  628 
When  one  distress  bars  a  second,  628 
Where  distress  may  be  made,  635 

Conditions  of  statute  must  be  complied 

with,  636 
Distress  in  limits  of  county,  635 
Easement  in  adjoining  lands,  635 
Effect  of  bona  fide  sale  after  removal,  637 
Generally  distress  must  be  made  on  prem- 
ises, 635 

Goods  must  be  removed  for  purpose  of 

eluding  distress,  636 
Removal  before  rent  due  gives  right  of 

distress,  636 
Rent  must  be  due  at  time  of  removal, 

636 

Statutes  allowing  distress  on  goods  fraud- 
ulently removed,  635 

Stranger's  goods  cannot  be  distrained 
after  removal,  637 

Where  goods  are  removed  by  a  creditor, 
637 

Where  tenant  is  no  longer  in  possession, 

637 

Who  is  entitled  to  the  remedy,  630 
What  may  be  distrained,  638 

Animals  fera-  Jiatnrar,  643 

Beasts  of  the  plough,  sheep,  and  neces- 
sary instruments,  643 

Choses  in  action,  see  infra,  Choses  IN 
Action. 

Exceptions  to  the  general  rule,  641 

Exemption  laws,  650 

Fixttires,  see  injra.  Fixtures. 

General  rule,  638 

Goods  at  auctioneer's,  645 

Goods  in  custody  of  common  carrier,  645 

Goods  in  the  cttstody  of  the  law,  see  infra, 
Custodia  Legis. 

Goods  sent  to  agent  or  commission  mer- 
chant, 645 

Goods  stored  with  a  vifarehouseman,  645 
Grain  sent  to  a  market  or  mill,  644 
Growing  crops,  642 

Guests'  goods  in  inn  or  boarding  house, 

645 

Horses  and  carriages  at  inn  or  livery 
stable,  644 
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DISTRESS,  cont'd. 

What  may  be  distrained,  cont'd. 

Instruments  or  vehicles  of  conveyance  of 
goods  privileged,  646 

Property  of  strangers  on  premises,  see  infra. 
Property  of  Strangers  on  Premises. 

Raw  material  and  cloth,  644 

Shocks  or  sheaves  of  corn,  642 

Things  exempted  for  the  benefit  of  trade 
and  commerce,  C43 

Things  in  actual  use  or  possession,  642 

Things  in  which  a  man  can  have  no  abso- 
lute property,  643 

Things  loaned  or  hired  to  tenant,  644 

Things  which  cannot  be  restored  in  same 
plight  as  when  taken,  642 

Where  person  having  custody  of  goods  is 
not  lessee,  644 
Window : 

Breaking  inner  door  after  lawful  entry, 
651 

Landlord  cannot  break  open  a  door  or 

window,  650 
Landlord  may  enter  through  open  door  or 

window,  650 
May  not  raise  window,  651 
May  open  doors  by  usual  means,  651 
Writing  : 

Demise,  620 
DISTRIBUTEE,  660 

DISTRIBUTION,  660 

Divisif)n,  661 

DISTRIBUTIVE  SHARE: 

Dividend,  661 

DISTRICT,  661 

County,  661 

Court,  663 

Election  district,  662 

Jury  and  jury  trial,  661 

Territory,  region,  section  of  country,  662 
DISTRICT  COURTS,  663 
DISTRICT  OFFICERS,  663 

DISTRICT  TELEGRAPH  COMPANIES, 

663 

DISTRINGAS,  663 
DISTRUST,  663 

DISTURBANCE,  see  Disturbing  Meetings 
663 

Heedless,  careless  or  reckless  acts,  673 
DISTURBING  : 

Time  during  which  congregation  protected 
fr(jm  disturbance,  66g 
DI.STURBING  MEETINGS,  664 

Actions : 

Civil  liability  for  disturbing  a  member  of 

the  congregation,  676 
Civil  liability  for  injury  to  church -edifice, 

676 
Arrest : 

Arrest  of  defendant  without  issuance  of 
process,  674 
Assault  and  battery,  672 

Assembly,  sec  infra,  MEETING  OR  ASSEMBLY. 

Camp  meetings,  668 

Carrying  weapons,  671 

Church,  see  infra,  PUBLIC  WORSHIP. 

Civil  liability,  676 

Common  law,  667 

Constituents  of  offense,  670 


DISTURBING  MEETINGS,  cont'd. 
Definition,  665 
Disttirbance,  665,  670 
Acts  of  violence,  672 
Carrying  weapons  at  meeting,  671 
Congregation  must  be  conducting  itself  in 

a  lawful  manner,  671 
Disturbance  of  one  worshipper,  671 
Examples,  672,  760 
Loud  talking,  671 

Selling  or  exposing  to  sale  goods  within 
prohibited  distance  of  religious  assem- 
bly, 672 

Specific  instances  of  disturbance  of  relig- 
ious worship,  671 

The  act  must  be  calculated  to  produce  a 
disturbance,  670 

The  act  of  disturbance  in  general,  670 

The  congregation  must  have  been  dis- 
turbed, 670 

Vulgar  noises,  671 

What  constitutes  disturbance,  670 
Evidence : 

Evidence  as  to  joint  disturbance,  675 
Evidence  for  defendant,  675 
Joint  charge  of  disturbance,  675 
Proof  devolving  upon  the  state,  674 
Proof  of  manner  of  disturbance,  674 
Proof  of  time  of  disturbance,  675 
Testimony  of  witness  as  to  manner  of 
disturbance,  675 

Intent,  672 

Intent  as  essence  of  crime,  672 
Intent  presumed,  673 
Meaning  of  wilful,  673 
Wilful  intent  essential,  673 

Introductory,  664 

Lyceums.  666 

Meeting  or  Assembly,  665 

Disturbance  of  lawful  meeting,  665 
In  general,  665 
Lyceums,  666 

Meeting  assembled  for  public  worship,  see 
infra,  PUBLIC  WORSHIP. 

Public  place,  665 

School  directors,  666 

Schools,  665 

Theaters,  666 

Town  meetings,  665 
Place : 

Public  place,  665 
Place  of  disturbance,  669 
Preservation  of  order,  675 
Profanity,  671 
Public  jilacc,  665 
Public  worship,  667 

At  or  near  place  of  worship,  669 

Camp  meeting,  668 

Congregation  attending  to  secular  busi- 
ness after  close  of  services,  669 
Dissenters  at  common  law,  667,  668 
Disturbing  a  minister  or  curate,  667 
Disturbing  public  worship  an  offense  at 

common  law,  667 
English  rule,  668 

Examples  of  what  constitutes  a  church  or 

religious  assembly,  668,  669 
Place  of  disturbance,  669 
Religious  denomination,  668 
Sunday  school,  668 

Time    during    which    congregation  pro- 

tertcd,  669 
Where  religious  services  were  closed,  669 
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DISTl  lllUNti  MKKTINGS,  cont'd. 
Reckless,  673 

Religious  societies,  sec  infra,  PUBLIC  Wor- 
ship. 

Removal  of  disturbers,  675 
Sale: 

Selling  or  exposing  to  sale  goods  within 
prohibited  distance  of  religious  assem- 
bly. 672 
Schools,  665 

Disturbance  of  schools,  665 

Examples,  665,  666 

Meaning  of  term  school  666 

Preventing   school   from    convening  or 

assembling,  665 
School  directors,  666 
Sunday  school,  668 
Theaters,  666 
Town  meetings,  665 
Violence,  672 

Who  may  consent  to  offense,  674 
Wilful,  673 

Worship,  see  infra.  Public  Worship. 
DISTURBING  THE  PEACE,  677 
DITCH,  677 
DIVERS,  677 

DIVERSION  OF  A  STREAM,  678 
DIVIDE,  678 

DIVIDED  : 

Wills,  678 
DIVIDED  COURT,  678 

DIVIDENDS,  679 
Actions : 

Action  by  stockholder  against  corporation 
for  dividends,  6go 
•  Proceedings  to  enforce  declaration,  68g 
Proceedings  to  enforce  liability  of  direct- 
ors, 709 

Proceedings  to  enforce  liability  of  stock- 
holders where  dividend  is  paid  out  of 
capital,  703,  704 
Right  of  stockholder  to  recover  judgment 
for  dividends  to  which  his  shares  are 
entitled,  684 
Apportionment,  see  infra.  Remainders. 
Bonds,  see  infra  Scrip  Certificates. 
Bonus,  see  infra.  Remainders. 
Capital,  see  infra.  Payment  of  Dividends 

OUT  OK  Capital. 
Common  stock : 

Discretion  of  directors  in  declaring  divi- 
dends, 687 
Constitutional  law  : 

Stock  dividends,  694 
Contribution  ; 

Liability  of  stockholders  where  dividend 
has  been  paid  out  of  capital,  704 
Creditors,  see  infra.  Payment  of  Dividends 

Out  of  Capital. 
Cumulative  dividends,  699 
Damages : 

Wrongful  refusal  to  allow  stockholder  to 
subscribe  for  new  stock,  686 
Declarations,  680 

After  declaration,  681 

Declared  from  profits,  680 

Declarations  necessary  to  existence  of  divi- 
dends, 681 
Declaring  dividends  : 

As  to  relation  of  directors  to  di^idet^ds,  after 
declaration,  see  infra.  Directors. 


DIVIDENDS,  confd. 
Declaring  dividends,  confd. 

Discretion  of  directors  as  to  declaring  divi- 
dends, 686 

Construction  of  contract  to  pay  divi- 
dends, 687 

Fraudulent  or  ulterior  motives  of  direct- 
ors, 687 

Generally  question  of  internal  manage- 
ment, 686 

In  general,  686 

On  common  stock,  687 

Preferred  stock,  687 

Where  there  is  no  bad  faith,  687 
Nature  of  corporation's  obligation  after  decla- 
ration, 689 

Demand,  691 

In  general,  689 

Limitation  of  actions,  691 

Medium  of  payment  of  dividends  where 
resolution  fails  to  show  the  kind  of 
money,  690 

Right  of  corporation  to  set  off  debt  of 
shareholder,  6gi 

Stockholder's  right  of  action,  690 

Where  fund  segregated,  6»9 
Definition,  680 
Demand,  691 
Directors : 

Discretion  of  directors  as  to  declaring  divi- 
dends, 686 

Construction  of  contract  to  pay  divi- 
dends, 687 

Fraudulent  or  ulterior  motives  of  direct- 
ors, 687 

Generally  question  of  internal  manage- 
ment, 686 

In  general,  686 

On  common  stock,  687 

Preferred  stock,  687 

Where  there  is  no  bad  faith,  687 
Discretion  of  directors  as  to  use  of  cor- 
porate profits,  682 
Liability  of  directors  where  dividends  have 
been  paid  out  of  capital,  705 

Banks,  706 

Construction  of  statutes,  707 
Dividend  innocently  declared,  708 
Exercise  of  ordinary  care,  705 
Exoneration  of  dissenting  directors,  708 
Extent  of  liability,  707 
Fraud,  705 

Ground  of  liability,  705 
In  general,  705 

Joint  and  several  liability,  707 
Negligence,  705 
Proceedings  at  law,  709 
Proceedings  in  equity,  709 
Proceedings  to  enforce  liability,  709 
Receivers,  709 

Strict  construction  of  statutes,  709 
Strict  construction  of  statutory  liability, 

709 

Where  guilty  of  neither  fraud  nor  cul- 
pable negligence,  706 
Life  tenant  and  remainderman,  713 
Relation  of  directors  to  dividend  after  decla- 
ration, 692 

Rescission  of  declaration  of  cash  divi- 
dends, 692 

Rescission  of  declaration  of  stock  divi- 
dend, 692 
Stock  directors,  693 
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DIVIDENDS,  cont'd. 
Distributive  share,  66r 
Earnings,  68i,  682 

Equality  of  stockholders,  see  infra.  Stock- 
holders. 
Extraordinary  dividends,  681,  710 
Fraud : 

Liability  of  directors  for  dividends  ille- 
gally declared,  705 
Scrip  dividends,  695 
From  what  payable,  681 

Dividends   are    payable   only   from  the 

profits,  68 1 
Earnings,  681 

Net  earnings  of  railway  corporation,  682 
Net  profits,  681 

Profits  and  income  distinguished,  682 

Unearned  premiums  of  insurance  com- 
pany not  profits,  682 
Guaranteed    stock,    see    infra.  Preferred 

Stock. 
Injvmction  : 

Payment  of  dividends  out  of  capital,  703 
Interest : 

Contract  to  pay  interest  on  stock  subscriptions, 

700 

Payable  from  earnings  only,  701 
Payment  of  interest  from  capital  illegal, 
701 

Status  of  interest-bearing  stock,  701 
The  general  rule,  700 
Works  must  be  completed,  701 
Scrip  dividends,  695,  696 
Liability  of  corporation  after  declaration,  689 
Demand,  6gi 
In  general,  689 
Limitation  of  actions,  691 
Medium  of  payment  of  dividends  where 
resolution  fails    to   show  the  kind  of 
money,  690 
Right  of  corporation  to  set  off  debt  of 

shareholder,  691 
Stockholder's  right  of  action,  690 
Where  fund  segregated,  689 
Liability  of  directors  where  dividends  kave 
been  paid  out  of  capital : 
Statutory  liability,  707 
Lien : 

Set-off,  691 
Life  tenants,  see  in fra,  REMAINDERS. 
Limitation  of  action,  6gi 
Medium  of  payments,  690 
Negligence,  see  infra.  Directors. 

Liability  of  directors  for  dividends  ille- 
gally declared,  705 
Net  earnings,  682 
Net  profits,  681 

New  Stock,  see  infra.  Stockholders. 

Officers,  see  infra.  Directors. 

Option  to  take  new  stock,  684 

Ordinary  and  extraordinary  dividends  dis- 
tinguished, 711 

Payment : 

Medium  of  payment,  690 

Proceedings  to  enforce  payment,  689,  6go 

Payment  of  dividends  out  of  capital,  701 
Contribution  between  stockholders,  704 
Extent  of  stockholders'  liability,  702 
F"f)l!owing  capital  iti  the  hands  of  stock- 
holders, 702 
Liability  of  directors,  705 
Hanks,  706 

Construction  of  statutes,  707 
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DIVIDENDS,  cont'd. 
Payment  of  dividends  out  of  capital,  cont'd. 
Liability  of  directors,  cont'd. 

Dividend  innocently  declared,  708 
E.xercise  of  ordinary  care,  705 
Exoneration  of  dissenting  directors,  708 
Extent  of  liability,  707 
Fraud,  705 

Ground  of  liability,  705 
In  general,  705 

Joint  and  several  liability,  707 
Negligence,  705 
Proceedings  at  law,  709 
Proceedings  in  equitj,  709 
Proceedings  to  enforce  liability,  709 
Receivers,  709 
Statutory  liability,  707 
Strict  construction  of  statutes,  709 
Strict  construction  of  statutory  liability, 
709 

What  amounts  to  culpable  negligence, 
706 

Where  guilty  of  neither  fraud  nor  culpa- 
ble negligence,  706 

Proceedings  to  enforce  liability  of  stock- 
holders, 703 

Proceedings  to  enforce  statutory  liability, 
704 

Representations  of  individual  stockhold- 
ers, 702 

Right  of  creditors  against  stockholders,  701 

Right  of  stockholders  to  enjoin,  701 

State  a  stockholder,  702 

Statutes  limiting  liability  of  stockholders 
to  amount  received,  703 

Statutes  making  declaration  and  payment 
of  dividend  void  as  against  certain  per- 
sons, 704 

Statutes  making  stockholder  liable  for  all 
corporate  debts,  703 

Subsequent  insolvency  of  company,  ^02 

Trust  fund  doctrine,  701 

Whether  liability  of  stockholders  is  joint 
and  several  or  several  merely,  704 
Preferred  stock : 

As  to  capital,  698 

Construction  of  charter,  698 

Contract  of  preference,  697 

Creditors,  698 

Cumulative  dividends,  699 

Discretion  of  directors  in  declaring  divi- 
dends, 687 

Dividends  on  preferred  stock  payable  only 

from  earnings,  698 
Hoklers  regarded  as  creditors,  699 
Noncumulative  dividends,  700 
Preferred  and  guaranteed  stock  synony- 
mous, 697 
Priority  of  dividends,  698 
Where  preferred  stockholder  has  claim  on 
subsequent  dividends  for  deficiency,  700 
Where  stock  certificate  contains  no  limita- 
tion as  to  minimum  dividend,  700 
Profits,  680,  681 

Discretion  of  directors  as  to  use  of  corpo- 
rate profits,  682 
Property  dividends,  695 
Recciveis,  709 
Remainders  : 
Rights  of  life  tenant  and  remainderman,  710 
Apportionment  of  bonus,  711 
Honus,  710 
Cash  dividends,  710 
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DIVIDKXDS.  lOitfa. 
Remainders,  ioiil'a. 

Rights  of  life  tenant  and  remaindermen,  cont'd. 
CorpoiiiLc  action,  714 
Corporation  organized  to  derive  profits 

from  sains,  720 
Creation  of   trust  after  declaration  of 

dividend,  718 
Distribution  of  both  capital  and  earn- 
ings, 720 
Distribution  of  capital,  719 
Dividend  arising  from  sale  of  corporate 

property,  719 
Doctrine  that  all  stock  dividends  from 

earnings  are  income,  717 
Doctrine  that  life  tenant  entitled  to  all 

earnings  distributed  in  form  of  cash, 

713 

Doctrine  that  stock  dividends  are  capi- 
tal, 716 
Early  rule,  710 

Option   to   subscribe  for  new  shares, 

Ordinary  and  extraordinary  dividends 

distinguished,  711 
Power  of  directors,  713 
Present  rule,  710 

Rules  for  ascertaining  when  dividend 

from  earnings,  714 
Stock  dividends,  714 
Stock  dividends,  apportionment  of  stock 

when  earnings  made  since  creation  of 

trust,  715 

Stock  dividends,  when  earnings  made 
before  creation  of  trust,  714 

Stock   dividends  when  earnings  made 
since  creation  of  trust,  715 

What  are  dividends,  710 

When  life  tenancy  expires  between  di- 
vidend days,  719 

When  portion  of  earnings  made  before 
creation  of  trust,  711 
Rescission,  692 

Bight  to  dividends  as  between  successive  owners 
of  stock,  720 

Contracts  for  future  sale  of  stock,  721 

Examples,  720-722 

In  general,  720 

Time  of  declaration,  721 

Transferee  entitled  to  all  dividends  there- 
after declared,  720 

Transfer  of  stock  does  not  carry  dividends 
declared  but  not  payable  until  future 
date,  721 

Where  seller  does  not  assent  to  rule  of 
stock  exchange,  721 
Scrip  dividends,  695 

Convertible  into  corporate  bonds  or  stock 

at  option  of  corporation,  695 
Delay  in  exercising  option,  606 
Fraud, 695 
General  nature,  695 
Interest,  695 

Interest-bearing  bonds,  696 
Measure  of  corporate  obligation,  696 
Preferred  stockholders,  697 
Scrip  certificates,  696 
Set  off: 

Right  of  corporation  to  set  off  debt  of  share- 
holder, 691 

In  general,  69X 
Lien,  691 

No  lien  on  dividend,  691 


DIVIDENDS,  cont'd. 
Set  off,  cont'd. 

Right  of  corporation  to  set  off  debt,  cont'd. 

Where  corporation  has  by  charter  lien 
on  dividends,  692 

Where  stock  is  transferred  before  de- 
claration, 691 

State : 

Payment  of  dividends  out  of  capital  where 
state  is  a  stockholder,  702 
Stock,   see    infra,    Interest;  Preferred 

Stock. 
Stock  dividends,  681,  693 

Accumulated  money  surplus,  695 
Constitutional  inhibition,  694 
Contract  to  take  unauthorized  stock  void, 
694 

Corporation  must  be  authorized  or  in- 
crease void,  694 

Dividend  based  on  increased  value  of  fran- 
chise or  property,  694 

In  general,  693 

Life  tenant  and  remainderman,  714 

Apportionment  of  stock,  715 

Doctrine  that  all  stock  dividends  are 

capital,  716 
Doctrine  that  all  stock  dividends  from 

earnings  are  income,  717 
When  earnings  made  before  creation  of 

trust,  714 

When  earnings  made  since  creation  of 
trust,  715 

Power  of  corporation  to  make  stock  divi- 
dend, 693 

Power  resides  primarily  in  stockholders, 
693 

Rescission  of  declaration,  692 
Watered  stock,  694 
Stockholders : 
Equality  of  stockholders  as  to  dividends,  6S3 
Dividends  must  be  without  discrimina- 
tion as  to  stockholders  of  same  class, 
683 

Illustrations,  683 

Right  of  stockholders  to  maintain  action 
at  law,  684 
Equality  of  stockholders  as  to  option  to  take 

new  stock,  684 

As  to  right  to  take  original  stock,  685 
In  generai,  684 

Market  value  of  new  shares,  684 
Measure  of  damages  from  action  at  law, 

686 

Original  stock,  685 

Ratification  of  issue  to  outsider,  685 

Stockholders  in  arrears,  685 

Stockholders'  remedy  when  participa- 
tion refused,  686 

Time  limitations  as  to  right  to  exercise 
option,  685 

Waiver,  685 
Option  to  subscribe  for  new  shares : 

Life  tenant  and  remainderman,  717 
Payment  of  dividends  out  of  capital,  701 

Contribution,  704 

Extent  of  stockholders'  liability,  702 
Nonliability    when    dividend  lawfully 

made,  703 

Proceedings  to  enforce  liability  of  stock- 
holders, 703 

Right  of  creditors  against  stockholders, 
701 

Right  to  enjoin,  701 
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DIV'IDKXDS,  cont'd. 
Stockholders,  ronfd. 
Payment  of  dividends  out  of  capitol,  cont'd. 

State  a  stockholder,  702 
Statutory  liability  of  stockholders,  703 
Trust  fund  doctrine,  702 
Stock  dividends,  693 

Stockholder's  right  of  action  by  corpora- 
tion for  dividends,  690 
Subscription  : 
Contract  to  pay  interest  on  stock  subscriptions, 

700 

Payable  from  earnings  only,  701 
Payment  of  interest  from  capital  illegal, 
701 

Status  of  interest-bearing  stock,  701 
The  general  rule,  700 
Works  must  be  completed,  701 
Transfer,  see  infra.  Right  to  Dividends 
AS  Between  Successive  Owners  of  Stock. 
Trust  fund  doctrine,  701 
"Waiver : 

Option  to  take  new  stock,  684 
What  are  dividends,  710 

DIVINE,  722 

DIVISIBLE  CONTRACTS,  722 

DIVISION,  678 

Distribution,  661 

DIVISION  PENCE,  722 

DIVORCE,  723 

Abandonment,  see  infra,  Desertion. 
Abandonment  and  neglect  to  provide,  781 
Absence  (see  infra.  Desertion): 
Absent  and  not  heard  of,  781 
Access  : 

Birth  of  child  where  access  by  husband 
impossible,  758 

Parties  as  witnesses,  848 
Accessories ,  see  infra.  Connivance. 
Admissions,  844 

Admissible  in  evidence,  844 

Admission  of  marriage,  846 

Collusion,  846 

Confession  must  bo  supported  by  other 

evidence,  845 
Confessions   and  admissions  entitled  to 

little  weight,  845 
Corroboration,  845 

Corroborative  confession,   collusion  dis- 
proved, 846 
Corroborative  evidence,  847 
Default,  846 
Duress,  846 

Ecclesiastical  courts,  845 
Fraud,  846 

Particeps  criminis,  763 
Statutes,  844 

Statutes  prohibiting  divorce  based  on  con- 
fessions and  admissions,  845 

Stipulation  or  admission  of  facts,  846 
Adnltery,  see  infra.  Collusion;  Condona- 
tion; Connivance,  746. 

Abandonment  and  living  in  adultery,  747 

Adultery  bars  divorce  for  desertion,  819 

Adultery  justifies  separation  by  the  inno- 
cent party,  771 

At  common  law,  746 

Charge  of,  813 

Condonation,  824 

Conduct  constituting  adultery,  747 

999 


DIVORCE,  cont'd. 
Adultery,  cont'd. 
Cruelty : 

Accusation  made  in  letters  to  wife,  799 
Accusation  made  in  presence  of  chil- 
dren, 798 

Charges  creating  apprehension  of  bodilj' 
harm,  797 

Charges  of  adultery  in  divorce  suii,  799 
Cruelty  bars  divorce  for  adulteiy,  S20 
False  and  malicious  charge  of  adultery, 
797 

Justification,  799 

Mental  suffering  from  charges  of  adul- 
tery impairing  health,  798 

Slight  violence  with  charge  of  adultery, 
798 

Truth  of  charge  or  reasonable  cause, 
799 

Whether  charge  of  adultery  against  hus- 
band is  cruelty,  805 

Words  denoting  adultery,  798 
Definition,  746 
Desertion,  771 

Distinction  as  to  offense  of  husband,  747 
Distinction  made  as  to  the  offense  of  adul- 
tery of  husband,  746 
Divorce  statutes,  746 
English  divorce  act,  746 
Evidence,  748 

Acts  of  adultery  before  and  after  act 

alleged,  754 
Adultery  will  not  be  inferred  from  any 

particular  circumstances,  751 
Bad     reputation     of     defendant  not 

enough,  754 
Birth  of  child  where  access  by  husband 

is  impossible,  758 
Character  of  defendant,  753 
Character  of  paramour,  755 
Character  of  particeps  criminis,  755 
Circumstances  incompatible  with  inno- 
cence, 757 

Circumstances  leading  to  conclusion, 
749 

Circumstantial  evidence,  748 
Compelling  attendance  of  defendant  for 

purpose  of  identification,  750 
Concealing  correspondence,  756 
Concealing  visits  of  paramour,  756 
Conduct  of  suspected  parties  when  dis- 
covered in    compromising  situation, 
756 

Conduct  showing  mutual  intent,  755 
Decree  of  divorce  against  paramour,  760 
Disposition  of  defendant,  753 
Disposition  of  paramour,  755 
Effect  of  incapacity  of  one  of  the  parties, 

753  . 
Elements  of  circumstantial  evidence,  751 
Evidence  must  be  convincing  and  con- 
sistent, 749 
Exclusion  of  evidence  on  account  of  in- 
decency of  disclosures,  760 
Explanation     of     suspicious  circum- 
stances, 753 
Familiarities  alter  act  charged,  757 
Familiarities  before  act  charged,  757 
Familiarities  with  relatives  and  others, 
757 

Gifts  of  particeft  criminis,  756 
Identity  of  defendant,  759 
Identity  of  particeps  criminis,  759 
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DIVOllCE,  cont'd. 
Adultery,  cotit'd. 
Evidence,  ionfd. 

IntL-iprctation  always  in  favor  of  inno- 
cence, 749 
Intimacy,  757 

Letters  from  paramour  not  received  or 

retained,  757 
Letters  of  parties,  756 
Living  together  as  husband  and  wife, 

757 

Lord  Stowell's  rule,  749 

Meeting  in  room  with  locked  doors,  753 

Mere  proof  of  opportunity,  755 

Mutual  affection  of  offender  and particeps 

crii/iinis,  756 
Mutual  aversion  of  husband  and  wife, 

756 

Mutual  intention,  755 

Occupying  same  bed,  752 

Occupying  same  room,  752 

Opporunity,  751 

Pastor  of  wife,  757 

Physician  of  wife,  757 

Preponderance  of  evidence,  751 

Proof  beyond  reasonable  doubt  not  re- 
quired, 750 

Proof  of  bigamous  marriage,  752 

Record  of  action  for  criminal  conversa- 
tion, 760 

Record  of  conviction  of  adultery,  760 
Reputation,  753,  754 

Rule  that  offense  must  be  established  as 
a  necessary  conclusion  from  circum- 
stantial evidence.  750 

Sufficiency  of  evidence,  749 

Suspected  parties  living  together  as  hus- 
band and  wife,  752 

Unchastity  before  marriage,  754 

Undue  familiarities,  757 

Value  of  precedent,  751 

Value  of  precedents  as  to  presumption 
of  facts,  751 

Variance  in  proof  as  to  time  and  place, 
758 

Variance  in  proof  of  particular  offense 

or  of  person  charged,  759 
Venereal  disease  after  marriage,  758 
Visiting  a  man  at  his  lodgings,  753 
Visiting  house  of  ill  fame,  751 
Wife  visited  by  paramour  in  absence  of 

husband,  753 
Witnesses  as  to  adultery,  see  infra.  Wit- 
nesses. 

Force,  748 

Fornication,  747 

Insanity,  748,  839 

Intent,  748 

Kentucky  act,  746 

Living  in  adulter},  746 

Marriage  under  mistake  as  to  divorce,  747 

Marriage    under    mistaken    belief  that 
spouse  was  dead,  747 

Marriage  under  mistake  of  law,  748 

Mental  incapacity,  748 

North  Carolina  Act,  746 

Rape,  748 

Becrimination : 

Adultery  bars  divorce  for  cruelty,  819 
Adultery  only  defense  in  recrimination 

at  common  law,  817 
Statutes,  818 

Separating  and  living  in  adultery,  746 

1' 


DIVORCE,  cont'd. 
Adultery,  cont'd. 
Sodomy,  747 
Texas  Act,  746 
Alimony  (see  infra,  RESTORATION  AND  Di- 
vision OF  Property),  740,  745 
Custody  of  children,  745 
Homestead,  859,  860 
Jurisdiction,  740 

Proceedings  in  rem  and  in  personam,  745 
Allowance : 

Decree  a  tnensa  et  thoro,  853 
A  mensa  et  thoro,  see  infra.  Separation. 
Another  suit  pending,  840 

As  a  defense,  840 

Divorce  obtained  in  another  state  while 

suit  is  pending,  840 
Examples,  840 
Appearance,  746 

Appearance  without  domicil,  746 
Assault : 

Cruelty,  789,  790 
Attempts,  789 

Attempts  by  wife  to  poison  husband  as- 
cruelty,  805 
Attempt  to  kill,  789 
Attempt  to  poison,  790 
Attorney  and  Client : 

Privileged  communications,  850 
Beneficiaries  : 

Insurance,  855 
Bigamy : 

Proof  of  bigamous  marriage,  752 

Birth  of  child  where  access  by  husband  im- 
possible, 758 

Buggery,  see  infra.  Sodomy. 

By  territorial  legislature,  731 

Character  in  evidence,  810 

Character  of  defendants,  753 
Character  of  particeps  criminis,  755 
Witnesses  as  to  adultery  ,760 

Chastisement  of  wife,  802 

Chastity : 

Unchastity  before  marriage,  754 

Children  : 

Aiding  and  abetting  cruelty  of  children^ 

804. 

Credibility  of  testimony,  850 
Custody  and  support  of  children,  866 

Access  permitted  to  other  party  pending- 
suit,  867 

Access  refused  to  guilty  party,  870 
Access  should  be  granted  to  the  guiltj'^ 
party,  870 

Adulterous  mother  an  unfit  custodian, 

869 

Agreement  of  parties  not  conclusive  on 
court,  867 

Chancery  jurisdiction  indepejident  of 
statute,  866 

Child  remaining  with  mother  after 
period  of  custody  had  expired,  871 

Child's  welfare  controlling  considera- 
tion, 868 

Child's      welfare      controls  father's 

common-law  rights,  867 
Consulting  wishes  of  child,  870 
Custody  after  divorce,  867 
Custody  during  minority,  870 
Custody  given  to  third  person,  869 
Custody  given  to  third  person  for  child's; 

welfare,  870 
Custody  not  exclusive,  870 
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DIVORCE,  cont'd. 
Children,  cont'd. 

Custody  and  support  of  children,  cont'd. 

Custody  of  daughters,  868 

Custody  usually  awarded  to  innocent 
party,  86g 

Custody  where  divorce  is  denied,  867 

Duration  of  custody,  870 

Father  has  no  paramount  right  after  di- 
vorce, 867 

Father's  right  of  custody  and  duty  to 

support  reciprocal,  873 
Husband's  liability  to  divorced  wife  for 

children's  support,  where  divorce  is 

for  his  fault,  872 
Interference  of  other  parties  during  suit, 

867 

Jurisdiction  to  award,  866 

Liability  of  divorced  wife  for  child's 
support,  871 

Liability  of  husband  where  wife  is 
allowed  alimony  and  custody,  872 

Maintenance  presumed  to  have  been 
considered,  873 

Modification  of  decree,  872 

Mother's  right  in  general,  868 

Parent  deprived  of  custody  allowed  ac- 
cess, 870 

Party  having  custody  deprived  only  for 

cause  pending  suit,  866 
Pending  suit,  866 

Remedy  of  wife  awarded  custody  with- 
out maintenance,  872 

Removal  from  state,  866,  871 

Statutes  permitting  award  of  custody 
where  divorce  is  denied.  867 

Support  of  children,  871 

Support  where  decree  contained  no  pro- 
vision as  to  custody,  871 

"  Until  the  further  order  of  the  court," 
870 

Very  young  children  usually  confided  to 

mother,  868 
When  custodian  must  support,  871 
Wife  asking  for  custody  of  children  only 

liable  for  their  support,  872 
Wife  who  has  deserted  her  husband,  869 
Wishes  of  child,  870 
Division  of  property  upon  divorce,  864 
Exlusion  of  children,  802 
Protecting  wife  from  cruelty  of  child,  803 
Punishing  child  as  cruelty,  803 
Circumstantial  evidence : 
Adultery,  749 
Corroboration,  848 
Cohabitation  : 

Desertion,  768,  769 
Refusal  of  marital  rights,  769 
Refusal  of  sexual  intercourse,  769 
Refusal  to  cohabit,  768 
Collusion  (see  infra.  Connivance),  832 
Agreement  for  division  of  property,  836 
Agreement  to  allow  case  to  go  by  default, 
835 

Agreement  to  procure  a  separation,  833 

Compromise  during  trial,  834 

Confession  at  trial  and  disclosure  of  all 

facts,  833 
Confessions  and  admissions,  846 
Conspiracy  of  parties  to  obtain  a  divorce, 

Contract  facilitating  divorce,  834 
Contract  to  dismiss  suit,  834 


DIVORCE,  cont'd. 
Collusion,  cont'd. 

Court  setting  aside  decree  on  its  own  mo- 
tion, 729 

Decree  obtained  by  collusion  vacated,  835 
Default,  846 
Definition,  832 
Evidence,  832 

Evidence  of  connivance  must  be  clear,  835 
Innocent  party  agreeing  to  obtain  divorce 

for  guilty  party,  835 
Mere  delay,  836 

Mere  willingness  on  both  sides,  835 

Presumption,  834 

Suppression  of  facts,  833,  834 

Suppression  of  facts  not  sufficient  to  prove 
collusion,  833 

Voluntary  appearance,  835 

What  constitutes,  834,  835 

Withdrawal  of  answer,  835 
Common  law,  726,  739 
Community  property,  860 

Division  of  community  property,  865 

Husband  and  wife  tenants  in  common 
after  divorce,  860 

Where  no  order  for  division  is  made,  860 
Condonation,  729,  822 

Adding  periods  before  and  after  condona- 
tion to  make  up  desertion,  767 

Adultery,  824 

Agreement  for  separation,  828 
Agreement  to  dismiss  suit,  828 
Condonation  not  inferred  unless  injured 

party  has  knowledge  of  the  facts,  823 
Condonation  presumed  where  cohabitation 

is  resumed  after  discovery  of  offense,  829 
Condoned  cruelly  revived  by  sullenness 

and  silence,  827 
Condoned  cruelty  revived  by  threats  and 

abusive  language,  827 
Consent  to  separation,  825 
Cruelly,  824 
Definition,  822 
Desertion,  825 

Desertion  may  be  condoned  by  a  renewal 

of  cohabitation,  825 
Evidence,  828 

Express  agreement  to  condone,  828 

Forgiveness  insufficient  without  reconcilia- 
tion and  reunion,  822 

Fraud  and  undue  influence,  822 

Habitual  drunkenness,  824 

Harsh  and  unkind  treatment  will  revive 
condoned  cruelty,  827 

Indignities  rendering  condition  intoler- 
able, 824 

Involuntary  condonation,  823 

Presumption,  829,  837 

Presumption  as  against  wife,  827 

Presumption  not  so  strong  against  wife, 838 

Presumption  that  offense  is  condoned 
where  parties  continue  to  live  together 
is  not  so  strong  against  wife  as  against 
husband,  827 

Repetition  of  offense  or  commission  of  new 
cause  for  divorce,  825 

Revivor  of  condoned  cruelty,  826 

Venereal  disease,  824 

What  causes  may  be  condoned,  824 

Whether  condonation  of  one  offense  in- 
cludes other  offenses  unknown,  823 

Whether  rc|)otiti<)n  of  condoned  offense  is 
necessary  to  work  revivor,  826 
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DIVOUCE,  (oni'd. 
Confessions,  S44 

Admissible  in  evidence,  844 
Aihnission  of  marriage,  846 
Collusion,  S33,  S46 

Confession  must  be  supported  by  other 

evidence,  S45 
Confessions   and  admissions  entitled  to 

little  weight,  S45 
Corroboration,  845 

Corroborative   confession,  collusion  dis- 
proved, 846 
Corroborative  evidence,  847 
Default,  846 
Duress.  846 

Ecclesiastical  courts,  845 
Fraud,  846 

Particfps  cj-iminis,  763 
Statutes,  844 

Statutes  prohibiting  divorce  based  on  con- 
fessions and  admissions,  845 
Stipulation  or  admission  of  facts,  846 
Conflict  of  law  (see  infra.  Jurisdiction;  Resi- 

DKNCE  AND  DOMICIL): 

Decree  rendered  in  another  state  as  res 
judicata,  842 

Desertion  in  another  state,  766 

Guilty  party  prohibited  from  marrying,  854 

Whether  divorce  in  another  state  is  a  bar 
to  dower,  857 
Conjugal  rights,  restitution  of,  765 
Connivance  (see  infra.  Collusion),  829 

Active  connivance,  832 

Applies  to  subsequent  acts,  829 

Connivance  inferred  from  articles  of  sep- 
aration, 831 

Connivance  not  a  bar  to  prior  acts,  829 

Connivance  of  agent,  830 

Cruelty  as  connivance  or  conduct  conduc- 
ing to  adultery,  831 

Definition,  829 

Desertion  as  conducing  to  adultery,  831 
Entrapping  innocent  party  is  connivance, 
830 

From  what  connivance  inferred,  832 
In  the  nature  of  estoppel,  829 
License  presumed  from  too  ready  forgive- 
ness, 831 
Mere  passive  connivance,  830 
Misconduct  constituting  connivance,  830 
Passive  connivance,  832 
Presumption,  837 

Presumption  in  favor  of  innocence.  831 
Proof  of  connivance  not  so  strong  against 

wife,  832 
Proof  of  general  connivance,  832 
Watching  guilty  party  without  interfering 
is  not  connivance,  830- 
Consent,  see  infra.  Collusion;  Connivance. 
Conspiracy,   see   infra,   COLLUSION;  Con- 
nivance. 
Constitutional  law,  731,  739 

Constitutional  prohibition  against  legisla- 
tive divorce.  731 
Impairing  obligation  of  contracts,  732 
Jurisdiction,  739 

Marriage  relation  controlled  by  state  laws, 
741 

Construction,  730 

Conviction  and  imprisonment  for  crime,  815 
Copyrights,  see  infra.  Restoration  and  Di- 
vision OF  Property. 
Correspondence,  756 


DIVORCE,  confd. 
Corroboration  : 

Detectives,  763 

Paramour's  testimony,  762 

Voluntary  separation  a  distinct  cause  for 
divorce,  781 
Corroborative  evidence,  847 

Circumstantial  evidence,  848 

Confessions,  845 

Examples,  847,  848 

Necessity  of,  847 

Statute  requiring,  848 
Court  (see  infra,  Jurisdiction): 

Court  not  bound  by  the  pleadings,  729 

Power  of  the  court  over  the  proceedings, 
729 
Crime : 

Charge  of  crime  as  ground  for  divorce, 
799  .  . 

Commission  of  crime  as  ground  for  di- 
vorce, 800 

Conviction  and  imprisonment  for  crime,  815 

As  a  cause  for  divorce,  815 
Effect  of  crime,  816 
Infamous  crime,  815 
Imprisonment  in  other  states,  815 
Cruel  and  abusive  treatment,  786 
Cruelty,  783 
Adultery,  801 

Accusations  made  in  letters  to  wife,  799 
Accusations  made  in  presence  of  chil- 
dren, 7g8 

Adultery  bars  divorce  for  cruelty,  819 
Charges  creating  apprehension  of  bodily 
harm,  797 

Charges  of  adultery  in  divorce  suit,  799 
False  and  malicious  charge  of  adultery, 
797 

Justification,  799 

Mental  suffering  from  charges  of  adul- 
tery impairing  health,  798 
Slight  violence  with  charge  of  adulterv, 

798 

Truth  of  charge  or  reasonable  cause,  799 
Words  denoting  adultery,  798 
Ages  of  parties,  810 

Aiding  and  abetting  cruelty  by  children, 
804 

American  definitions,  785 

Apprehension    created  by  personal  vio- 
lence, 789 

Apprehension  of  injury  sufficient,  789 

Attempt  to  kill,  789 

Attempt  to  poison,  789,  805 

Character  of  parlies,  810 

Charge  of  adultery,  805 

Charge  of  crime,  799 

Charge  of  impotence,  799 

Chastisement  of  wife,  802 

Choking,  790 

Commission  of  crime,  800 

Common  law,  783 

Compelling  wife  to  overwork,  804 

Condonation  : 

Condoned  cruelty  revived  by  sullenness 

and  silence,  827 
Condoned   cruelty  revived  by  threats 

and  abusive  language,  827 
Harsh  and  unkind  treatment  will  revive 

condoned  cruelty,  827 
In  general,  824 

Revivor  of  condoned  cruelty,  826 
Statutes,  825 
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DIVORCE,  confd.  ] 
Cruelty,  cont'd. 

Conduct  causing  unhappiness,  8oi 
Conduct    rendering    cohabitation  unsafe 

and  improper,  8ii 
Connivance : 

Cruelty  as  connivance  or  conduct  con- 
ducing to  adultery,  831 
"  Cruel  and  abusive  treatment,"  786 
Cruelty  bars  divorce  for  adultery,  820 
Cruelty  bars  divorce  for  cruelty,  820 
Cruelty  bars  divorce  for  desertion,  820 
Cruelty  by  children,  803,  804 
Cruelty  by  wife  to  husband,  804 
Cruelty  sufficient  as  a  cause  for  divorce, 

771 

Defenses,  806 
Definition,  783 

Definitions  by  text  writers,  786 
Definitions  by  the  ecclesiastical  courts,  785 
Delirium  tremens  as  a  defense,  840 
Described  by  the  effect  rather  than  nature 

of  acts,  784 
Desertion,  777 

Desertion  and  leaving  the  wife  without 

suitable  maintenance,  800 
Desertion  creating  mental  suffering,  800 
Desertion  is  cruelty,  800 
Disagreeable  disposition  of  wife,  806 
Drunkenness,  801,  808 

Drunkenness  not  a  defense  to  cruelty,  840 

"  Endangering  reason,"  787 

Evans  v.  Evans,  784,  787 

Evidence,  808 

Ages  of  the  parties,  810 

Bruises  and  marks  of  violence,  808 

Character  and  age  of  the  parties  to  be 

taken  into  consideration,  810 
Character  as  affecting  future  conduct, 810 
Cruelty  during  pregnancy,  810 
Declarations,  808 

Divorce  is  for  protection,  not  punish- 
ment, 8og 

Evidence  of  ill  treatment  during  suit, 
809 

Occasional  display  of  temper,  811 
Plaintiff's  physical  condition,  810 
Proof  of  acts  of  cruelty  not  alleged,  809 
Proof  of  other  acts  may  be  excluded  at 

discretion  of  court,  809 
Proof  of  the  substance  of  the  charge 

sufficient,  810 
Record  of  conviction  of  crime,  808 
Res  ^estie,  808 

Sufficiency  of  the  evidence,  809 
Variance,  810 

Whole  conduct  of  parties  admissible,  8og 
Whole  conduct  of  the  parties,  809 

"  Extreme  and  repeated  cruelty,"  791 

"  Extreme  cruelty,"  786 

Fighting,  807 

Flourishing  pistol,  791 

Gross  acts  of  violence  or  cruelty,  789 

Gross  neglect  of  duty,  801 

"  Gross,  wanton  and  cruel  neglect,"  783 

Habitual  cruelty  indicating  settled  aver- 
sion, 8r  I 

Husband    may    obtain    a    divorce  for 

cruelty,  804 
III  treatment  producing  mental  suffering, 

797 

111  treatment  while  insane  is  not  cruelty, 
807 

1003 


IVORCB,  confd. 
Cruelty,  conf d. 

Indignities  rendering  condition  intolerable, 

811 

Condonation,  S24 

False  charges  of  adultery,  813 

Indignities  defined,  812 

In  general,  811 

Intent,  813 

Isolated  act.  812 

Misconduct  constituting  indignity,  813 
Personal  violence,  812 
Statutory  terms,  812 
Test,  812 

"  Inhuman  treatment  endangering  life," 
786 

Injuries  to  health,  787 

Abuse  of  marital  rights,  792 
Charge  of  adultery,  798 
Communicating   contagious  disease  to 
wife,  792 

Communicating  venereal  disease.  792 
Excesses,  792 

Mental  suffering   causing   injuries  to 

health,  794,  796 
Neglect  during  sickness,  791 
Refusal  of  marital  rights,  793 
Insane  delusion  that  wife  is  unfaithful, 
807 

Insanity,  807,  839 
Intent,  ill  treatment,  807 
Justification,  806 
Kicking,  790 

Lockwood  V.  Lockwood,  787 
Lord  Stowell's  definition,  784 
Management  of  household,  802 
Mental  suffering  as  a  test  of  cruelty,  793 
Apprehension  of  physical  injury,  794 
At  common  law,  793 
Criticism  of  the  rule,  797 
Evans  v.  Evans,  793 
Grievous  mental  suffering,  797 
Injury  caused  by  mental  suffering  con- 
sidered an  impracticable  test,  795 
Mental   suffering   rendering  condition 

intolerable,  796 
Mental  suffering  sufficient  if  it  injures 

the  health,  794 
Misconduct  producing  mental  suffering 
insufficient  unless  violence  is  appre- 
hended, 793 
Modern  rule,  795 

Test  of  mental  suffering  is  injury  to  the 
health,  796 
Misconduct  tending  to  impair  health,  78S 
Mutual  rights  of  husband  and  wife,  802 
Neglect  of  duty  by  wife,  806 
One  act  held  sufficient,  790 
Only  violence  or  apprehension  of  violence 

is  cruelty,  787 
Personal  violence  as  a  test  of  cruelty,  7S7 
Poison,  805 
Pregnancy,  810 

Protecting  wife  from  cruelty  of  child,  803 
Provocation  by  wife,  806 
Provoking  a  separation  by   cruel  treat- 
ment, 777 
Pulling  hair,  790 
Punishing  child,  S03 
Quarreling,  807 

Reasonable  restraint  by  husband,  802 
Refusal  of  marital  rights,  793 
Refusal  to  speak,  801 
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DIVORCE,  cont'd. 
Cruelty,  iont\l. 

Requiring  wife  to  labor,  804 

Retaliation,  S06 

Ri^hi  to  exclude  children,  802 

Riufht  to  exclude  mother  in  law,  802 

Right  to  exclude  wife's  associates,  802 

Single  act  of  cruelty,  790 

Slight  acts  of  violence  by  wife,  805 

Spitting  in  wife's  face,  790 

Statutory  terms,  786 

Striking  with  hand  or  weapon,  790 

Sudden  act  of  retaliation,  806 

Test,  793 

Test  of  cruelty,  787 
Threats  by  wife,  805 
Threats  in  mere  passion,  791 
Threats  of  violence,  791 
Throwing  water  and  threatening  violence, 
790 

Tyranny  to  subdue  wife,  804 
Ungovernable  passion  not  insanity,  807 
Vice  and  immoral  conduct,  800 
Vile,  profane  and  abusive  language,  801 
Violence  or   cruelty  disproportionate  to 

the  provocation,  807 
Want  of  affection,  801 

What  misconduct  or  ill  treatment  by  wife 

sufficient,  805 
Whether  persistent  and  habitual,  790 
Curtesy,  S58 

Curtesy  barred  by  divorce,  858 
Curtesy  not  affected  by  decree  of  separa- 
tion, 853 

Curtesy  preserved  by  statute,  858 

Examples,  858 

In  general,  858 
Custody  and  Support  of  Children,  see  infra. 

Children. 
Declarations : 

Cruelty,  808 

Desertion,  780 
Decree,  see  infra.  Judgments  and  Decrees. 
Default,  see  infra.  Collusion. 
Defenses,  see  infra.  Another  Suit  Pending; 

Collusion;  Condonation;  Connivance; 

Drunkenness;  Insanity;  Limitation  of 

Actions;  Marriage;  Recrimination;  Res 

Judicata. 
Definition,  727 

Decree  annulling  the  marriage,  728 

Dissolution  of  the  marriage,  728 

Partial  suspension  of  marriage  relation, 
728 

Delay,  see  infra,  LIMITATION  OF  Actions. 
Delirium  tremens,  840 
Desertion,  743,  764,  775 

Abandonment  and  neglect  to  provide, 
781 

Absence  during  imprisonment,  779 

A  cause  for  divorce  is  the  only  justifiable 
cause  for  separation,  771 

Acquiescence  in  the  separation,  778 

Acquiescence  of  plaintiff,  775 

Adding  period  before  and  after  condona- 
tion, 767 

Adultery  justifying  a  separation  by  the 

innocent  party,  771 
Arrest  and  sentence  for  desertion,  780 
Articles  of  separation,  767,  776 
Commencement  of  desertion,  766 
Condonation,  825 

Consent  to  separation,  825 


DIVORCE,  cont'd. 
Desertion,  cont'd. 
Condonation,  cont'd. 

Desertion  may  be  condoned  by  renewal 

of  cohabitation,  825 
Desertion  as  conducing  to  adultery,  831 
Consent  of  plaintiff,  775 
Consent  to  separation,  767 
Continuing    support    does    not  excuse 

desertion,  769 
Continuing  to  reside  in  same  house,  769 
Cruelty,  800 

Desertion    and   leaving   wife  without 

suitable  maintenance,  800 
Desertion  as  cruelty,  800 
Cruelty  bars  divorce  for  desertion,  820 
Cruelty  sufficient  as  a  cause  for  divorce 

justifies  a  separation,  771 
Defenses,  775 

Definitions  of  desertion,  764,  768 
Desertion  an  abnegation  of  all  duties,  769. 
Desertion  does  not  revive  condoned  deser- 
tion, 767 

Desertion  must  be  continuous,  766 
Divorce  granted  for  desertion  in  another 
state,  766 

Divorce  may  be  granted  for  the  desertion 
or  for  the  misconduct  which  drives  the 
injured  party  away,  773 
Domicil  of  wife  after,  737 
Driving  innocent  party  from  home,  770 
Duration  of  desertion,  766 
Election  of  remedies,  773 
Evidence,  780 

Declarations  of  the  parties,  780 
General  conduct  of  parties  before  and 

after  separation,  780 
Intent  to  desert,  780 
Presumption  of  intent  to  desert,  780 
Proof  of  circumstances  as  to  time  of  de- 
sertion, 780 
Separation  continued  against  the  will  of 

the  plaintiff,  780 
That  separation  occurred  without  juwt- 
cause,  780 
Failure  or  neglect  to  support,  781 
Ability  of  husband,  782 
Inadequate  provision  for  wife's  support, 
782 

Insanity,  782 

Involuntary  neglect,  782 

Neglect  during  imprisonment,  782 

Neglect  during  separation,  782 

Period  of  neglect,  781 

Wife  supporting  herself,  7S2 
Gross,  wanton  and  cruel  neglect,  783 
Husband  not  guilty  of  desertion  because 

he  fails  to  follow  wife  to  new  domicil, 

768 

Husband's  right  to  fix  new  domicil,  767 
Improvidence,  772 
Insanity,  779,  839 
Interpretation  of  statutes,  765 
Interruption  of  desertion  ty  cohabitation, 
766 

Interruption  of  desertion  by  consent  to 

separation,  767 
Interruption  of  desertion  by  divorce  suits, 

767 

Interruption    of   desertion  by  imprison- 
ment, 767 
Intimacy,  772 
Involuntary  absence,  77S 
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DIVORCE,  confd. 
Desertion,  cont'd. 
Jurisdiction,  766 

Jurisdiction  depends  on  domicil  not  on 

place  of  desertion,  766 
Leaving  for  failure  to  support,  772 
Leaving  home  without  cause  for  divorce, 

772 

"  Malicious  desertion,"  765 
Misconduct  causing  separation,  769 
Misconduct  justifying  desertion  must  be  a 

cause  for  divorce,  771 
Misconduct  not  a  cause  for  divorce  not 

sufficient  to  justify  desertion,  772 
Mistake  of  plaintiff,  777 

Acquiescence  in  the  separation,  778 

Defense,  777 

Party  in  fault,  777 

Provoked    separation   by  cruel  treat- 
ment, 777 
Mutual  agreement,  775 
"  Obstinate  desertion,"  765 
Occurring  in  another  state,  74.3 
Offer  to  return,  767 
Conditions,  774 
Delay  in  making  offer,  775 
Effect  of  declining  offer,  775 
Failure  to  make  overtures  towards  a 

reconciliation,  778 
Improper  conditions  in  offer,  774 
Offer  made  to  take  advantage  in  a  pend- 
ing suit,  773_ 
Offer  must  be  in  good  faith,  773 
Offer  necessary  after  separation  by  con- 
sent, 774 
Offer  through  third  party,  774 
Offer  under  suspicious  circumstances, 
773 

Party  refusing  not  entitled  to  divorce, 
775 

Refusal  of  offer  to  return,  775 
Refusal  of  reconciliation  is  desertion, 
775 

Request  by  wife,  775 
Unreasonable  conditions,  774 
Unwillingness  not  known  to  the  party 

deserting,  777 
Unwillingness  to  return  due  to  sufficient 

cause,  777 
When  offer  of  reconciliation  necessary, 

773 

When  offer  too  late,  775 

When  request  to  return  necessary,  774 

Partial  desertion,  768 

Period  of  desertion,  766 

Place  of  desertion,  766 

Refusal  of  marital  rights,  769 

Refusal  of  sexual  intercourse  not  deser- 
tion, 769 

Refusal  of  wife  to  remove  to  new  domicil, 
767 

Refusal  to  cohabit,  768,  769 

Refusal  to  cohabit  after   separation  by 

consent,  768 
Remedy  of  desertion  at  common  law,  765 
Restitution  of  conjugal  rights,  7O5 
Separation  as  a  distinct  cause  of  divorce, 

781 

Separation  by  consent,  775,  778 

Separation  by  decree,  779 

Separatif)n  caused  by  failure  to  support  is 

desertion,  772 
Separation  pending  annulment  of  suit,  779 


DIVORCE,  cont'd. 
Desertion,  cont'd. 

Separation  pending  suit,  779 

Statutes  relating  to  desertion,  765 

Terminating  cohabitation  with  an  inten« 
tion  not  to  return,  765 

"  Utter  desertion,"  765 

Whether  desertion  must  have  taken  place 
in  state,  766 

Whether  failure  to  support  justifies  sepa- 
ration, 772 

Wife's  refusal  to  follow  husband,  768 

"  Wilful  and  continued  desertion,"  766 

"  Wilful  desertion,"  765 

Willingness  to  accept  offer,  776,  777 

Willingness  to  receive  deserter,  776 
Willingness  to  accept  offer,  776,  777 
Detectives : 

Adultery,  413 

Corroboration,  763 

Credibility  of  testimony,  850 

Evidence  of,  763 

Examples,  763,  764 
Discretionary  divorces,  816 
Discretion  of  court,  729 

Divorce  obtained  in  another  state  as  ground 

for  divorce,  783 
Domicil  (see  infra.  Residence  and  Domicil): 

Desertion : 

Husband's  right  to  fix  new  domicil,  767 
Refusal  of  husband  to  follow  wife  to 

domicil  selected  by  her,  768 
Refusal  to  remove,  767 
Jurisdiction  depends  on  domicil  not  on 
place  of  desertion.  766 
Dower,  856 

Divorce  in  another  state  held  sufficient  to 

bar  dower,  857 
Dower  after  divorce  in  another  state,  857 
Dower  not  affected  by  decree  of  separa- 
tion, 853 

Lands  acquired  by  husband  after  divorce, 
857 

Right  to  dower  is  terminated  by  divorce, 856 
Statutes  preserving  dower  on  divorce  for 

fault  of  husband,  856 
Statutes  prohibiting  dower  on  a  divorce 

for  wife's  misconduct,  857 
Statutes    providing   for    assignment  of 

dower  on  divorce,  857 
Drunkenness,  813,  840 
Condc)nation,  824 
Cruelty,  801 

Cruelty  resulting  from  drunkenness,  808 
Habitual  drunkenness  may  be  cruelty. 
801 

Definition  of  habitual  drunkenness,  813 
Delirium  tremens  as  a  defense  to  cruelty, 

840 

Drunkenness  not  a  defense  to  the  charge 

of  cruelty,  840 
Examples,  808 
Failure  to  support,  815 
Habit  acquired  after  marriage,  815 
Habil  must  be  continuous,  814 
Habit  must  be  fixed,  814 
Habitual  intoxication,  814 
Statutory  terms,  813 
Wasting  estate,  815 

When  conduct  while  drunk  insufl^cicnt  to 
constitute  cruelty,  808 

Whether  intemperance  justifies  separa- 
tion, 772 
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DIVOUCK,  ioiit'd. 
Dureas  : 

Confessions,  846 
Ecclesiastical  court,  739 
I'cclesiastical  law,  726 
Election  of  remedies  : 

Divorce  may  be  granted  for  desertion  or 
misconduct,  773 
Endangering  life,  786 
Endangering  reason,  787 
Entirety : 

Estates  of,  858 
Equity,  739 

Jurisdiction  of  courts  of  equity,  739 
Estates  of  entirety,  858 
Estoppel : 

Connivance,  829 
Evidence  (see  infra,  Corroborative  Evi- 
dence;   Privileged  Communications; 
Witnesses),  844 
Admissions,  see  infra.  Admissions. 
Adultery,  748 

Acts  of  adultery  before  and  after  act 

alleged,  754 
Adultery  will  not  be  inferred  from  any 

particular  circumstances,  751 
Bad  reputation  of  defendant  not  enough, 
754 

Birth  of  child  where  access  by  husband 

is  impossible,  758 
Character  of  defendant,  753 
Character  of  paramour,  755 
Character  of  particeps  criminis,  755 
Circumstances  incompatible  with  inno- 
cence, 757 

Circumstances  leading    to  conclusion, 
749 

Circumstantial  evidence,  748 
Compelling  attendance  of  defendant  for 

purpose  of  identification,  759 
Concealing  correspondence,  756 
Concealing  visits  of  paramour,  756 
Conduct  of  suspected  parties  when  dis- 
covered   in  compromising  situation, 
756 

Conduct  showing  mutual  intent,  755 
Decree  of  divorce  against  paramour,  760 
Disposition  of  defendant,  753 
Disposition  of  paramour,  755 
Effect  of  incapacity  of  one  of  the  par- 
ties, 753 

Elements  of  circumstantial  evidence,  751 
Evidence  must  be  convincing  and  con- 
sistent, 749 
Exclusion  of  evidence  on  account  of  in- 
decency of  disclosures,  760 
Explanation     of     suspicious  circum- 
stances, 753 
Familiarities  after  act  charged,  757 
Familiarities  before  act  charged,  757 
Familiarities  with  relatives  and  others, 
757 

Gifts  of  particeps  crtmims,  756 
Identity  of  defendant,  759 
Identity  of  particeps  criminis,  759 
Interpretation  always  in  favor  of  inno- 
cence, 749 
Intimacy,  757 

Letters  from  paramour  not  received  or 

retained,  757 
Letters  of  parties,  756 
Living  together  as  husband  and  wife, 

757 

1006 


IVORCE,  cpnfd. 
Evidence,  ont'd. 
Adultery,  cont'd. 

Lord  Stowell's  rule,  749 
Meeting  in  room  with  locked  doors,  753 
Mere  proof  of  opportunity,  755 
Mutual  affection  of  offender  and  par- 
ticeps criminis,  j^if) 
Mutual  aversion  of  husband  and  wife, 
756 

Mutual  intention,  755 

Occupying  same  bed,  752 

Occupying  same  room,  752 

Opportunity,  751 

Pastor  of  wife,  757 

Physician  of  wife,  757 

Preponderance  of  evidence,  751 

Proof  beyond  reasonable  doubt  not  re- 
quired, 750 

Proof  of  bigamous  marriage,  752 

Record  of  action  for  criminal  conversa- 
tion, 760 

Reputation,  753,  754 

Rule  that  offense  must  be  established  as 
a  necessary  conclusion  from  circum- 
stantial evidence,  750 

Sufficiency  of  evidence,  749 

Suspected  parties  living  together  as 
husband  and  wife,  752 

Unchastity  before  marriage,  754 

Undue  familiarities,  757 

Value  of  precedent,  751 

Value  of  precedents  as  to  presumption'of 
facts,  751 

Variance  in  proof  as  to  time  and  place, 
758 

Variance  in  proof  of  particular  offense 

or  of  person  charged,  759 
Venereal  disease  after  marriage,  758 
Visiting  a  man  at  his  lodgings,  753 
Visiting  house  of  ill  fame,  751 
Wife  visited  by  paramour  in  absence  of 

husband,  753 
IVitnesses    as    to    adultery,    see  infra. 
Witnesses. 

Collusion,  834,  835 

Condonation,  828 

Agreement  for  separation,  828 
Agreement  to  dismiss  suit,  828 
Express  agreement  to  condone,  828 

Confessions,  see  infra.  Confessions. 

Connivance,  831 
Active,  832 

Acts  from  which  inferred,  832 
Circumstantial,  831 
Passive,  832 
Presumption,  831 
Cruelty,  808 

Ages  of  the  parties,  810 

Bruises  and  marks  of  violence,  808 

Character  and  age  of  the  parties  to  be 

taken  into  consideration,  8ro 
Character  as  affecting  future  conduct, 

810 

Cruelty  during  pregnancy,  810 
Declarations,  808 

Divorce  is  for  protection  not  punish- 
ment, 809 

Evidence  of  ill  treatment  during  suit, 

8og 

Occasional  display  of  temper,  811 
Plaintiff's  physical  condition.  Sro 
Proof  of  acts  of  cruelty  not  alleged,  809 
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DFV^ORCE,  cont'd. 
Evidence,  conf  d. 
Cruelty,  cont'd. 

Proof  of  other  acts  may  be  excluded  at 

discretion  of  court,  8og 
Proof  of  the  substance  of  the  charge 

sufficient,  8io 
Record  of  conviction  of  crime,  808 
Res  gcstis,  808 

Sufficiency  of  the  evidence,  809 
Variance,  810 

Whole  conduct  of  parties,  8og 

Whole  conduct  of  parties  admissible, 

809 

Desertion,  780 

Declarations  of  the  parties,  780 
General  conduct  of  parties  before  and 

after  separation,  780,  781 
Intent  to  desert,  780 
Presumption  of  intent  to  desert,  780 
Proof  of  circumstances  as  to  time  of  de- 
sertion, 780 
Separation  continued  against  the  will  of 

the  plaintiff,  780 
That  separation  occurred  without  just 
cause.  780 
Domicil  and  residence,  738 
In  general,  844 
Marriage,  846 

Admission  of  marriage,  S46 
Cohabitation  and  repute  as  evidence  of 

marriage,  846 
Proof  of  marriage.  846 
Nature  of,  in  suits  for  divorce,  844 
Proof  of  causes  for  divorce,  847 

Only    a    preponderance    of  evidence 

necessary,  847 
Rules  of  criminal  evidence  not  appli- 
cable, 847 
Exclusion  of  children,  802 
Exclusion  of  mother-in-law,  802 
Exclusion  of  wife's  associates, 802 
"  Extreme  and  repeated  cruelty,"  791 
Extreme  cruelty,  786 
Forms  of  divorce,  730 
Fornication,  747 
Fraud : 

Adultery,  74S 
Condonation,  822 
Confessions,  846 

Court  setting  aside  decree  on  its  motion, 
729 

Decree  obtained  in  another  state  by  fraud, 
843 

Frauduleat  conveyances  : 

Suit  by  divorced  wife  to  set  aside  fraudu- 
lent conveyance  by  husband,  865 
OifU : 

Gifts  of  paramour  as  evidence  of  adultery, 
756 

Government,  see  infra.  State. 
Gross,  wanton  and  cruel  neglect,  783 
Habitual  cruelty  indicating  settled  aversion, 
811 

Habitual  drunkenness,  see  infra.  Drunken- 
ness. 

Health,  sec  infra,  CRUELTY. 
Homestead,  859 

Creditors,  859,  8f)0 

Disposition  of  homestead  upon  (Hvorce, 

865 

Examples,  859,  860 
Execution  for  alimony,  859 


DIVORCE,  cont'd. 
Homestead,  cont'd. 
In  general,  859 

Right  of  divorced  husband  in  homesteaa, 

859 

Whether  wife  retains  interest  in  home- 
stead, 859 
Attempt  to  kill  as  cruelty,  789 
Visiting,  751 
Husband ; 

Distinction  made  as  to  the  offense  of  adultery 
of  husband,  746 

In  England,  746 

In  Kentucky,  746 

In  North  Carolina,  746 

In  Texas,  747 
Husband  and  zvife,  see  infra,  CRUELTY. 
Identity : 

Compelling  attendance  of  defendant  for 
purpose  of  identification,  759 

Identity  of  defendant,  759 

Identity  of  particcps  crimiuis,  759 
Impairing  obligation  of  contracts,  732 

Legislative  divorces,  732 
Impotence,  816 

Charge  of  impotence,  799 
Improvidence,  772 
Inability  to  live  together,  816 
Indignities  rendering  condition  intolerable,  8 1 1 

Condonation,  824 

False  charges  of  adultery,  813 

Indignities  defined,  S12 

In  general,  811 

Intent,  813 

Isolated  act,  812 

Misconduct  constituting  indignity,  813 

Personal  violence,  812 

Statutory  terms,  812 

Test,  812 
Infamous  crime,  815 
Infants,  see  infra.  Children. 
Inhabitants,    -see     infra,     RESIDENCE  ANL> 

Domicil. 
Inhuman  treatment,  786 
Injuring  health,  787 
Injuring  health,  see  infra.  Cruelty. 
Insanity,  748,  839 

Adultery  while  insane,  839 

Cruelty,  807 

111  treatment  while  insane  is  not  cruelty, 
807 

Insane  delusion  that  wife  is  unfaithful, 

807 

Ungovernable    passion    not  insanitv, 

807 

Cruelty  while  insane,  839 

Desertion,  779 

Insanity  as  a  defense  to  desertion,  839 
Intent : 

Adultery.  748 
Cruelty,  807 

Indignities    rendering  condition  intoler- 
able, 813 
Intent  to  desert,  780 
Mutual  intent,  755 
Recrimination,  820 
/ntenfioii,  sec  infra,  RESIDENCE  ANO  DoMICIL. 

Interpretation,  730 

Statutes  relating  to  desertion,  765 
Intoxication,  see  infra,  DurNKI'NNESS. 
Joint  tenants  and  tenants  in  common  : 

Iliisliand  anil  wife  tenants  in  common  in 
community  property  after  divorce,  860 
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DIVOKOK,    . •/;/'./. 
Judgmeuts  and  decrees  (see  infra.  Custody 

AND   SUI'l'ORT  OF  CHILDREN;  PROPERTY 

Ru;nTS  After  Dissolution  of  Mar- 
riaoe;  Res  Judicata;  Restoration  and 
Division  of  Froi'ertv),  851 
Decree  nisi  docs  ni)t  dissolve  marriage,  851 
Decree  of  divorce  a  vinculo  matrimonii,  S53 
Uoth  parties  free  to  marry  again,  854 
Common-law  right  to  assume  name,  854 
Disability  of  coverture,  854 
Effect  on  marriage  relation,  853 
Guilty    parly    may  marry  in  another 
state,  854 

Guilty  party  prohibited  from  marrying, 
85-1 

Husband  liable  for  services  before  mar- 
riage, 854 

Permission  of  court  to  guilty  party  to 

remarry,  854 
Right  to  sue  former  husband,  854 
Suit  after  divorce  for  tort  committed  by 

husband  during  marriage,  854 
Wife's  name  after  divorce,  854 
Decree  of  separation,  851 
Effect  of  decree  nisi,  851 
Nature  and  kinds  of  decrees,  851 
Nature  of  decree  nisi,  851 
When  decree  obtained  by  collusion  will  be 
vacated,  835 
Jurisdiction,  739 
Alimony,  740 
As  derived  from  domicil,  741 

Desertion  occurring  in  another  state,  743 
Determined  by  domicil  and  not  by  place 

of  offense,  740 
Divorce    in    another   state,  defendant 

domiciled  in  New  York,  744 
Divorces  to  citizens  of  other  states  in 

Utah,  742 
Domicil  at  the  time  of  offense,  742 
Domicil  of  one  party,  743 
Domicil  the  true  test  of  jurisdiction,  742 
Jurisdiction  over  marriage  relation,  744 
Jurisdiction  over  status  of  the  applicant, 
742 

Marriage  relation  controlled  by  state 
laws,  741 

Place  where  the  marriage  was  cele- 
brated, 743 

Place  where  the  offense  was  committed, 
740,  742 

Separate  domicilsin  different  states,  744 
State  control  is  limited  to  citizens,  741 
Statutes  prohibiting  divorce  for  offense 
committed  in  another  state  unless  it 
was  a  cause  for  divorce  where  com- 
mitted, 743 
The  offense  need  not  be  a  cause  for  di 

vorce  where  committed,  743 
United  States,  741 
Constitutions     and    statutes  conferring 

jurisdiction,  739 
Courts  having  common-law  and  chancery 

jurisdiction,  740 
Courts  of  equity,  739 
Custody  and  support  of  children,  8(;6 
Decree  void  for  want  of  jurisdiction  not  a 

bar  to  another  suit,  842 
Desertion,  766 

Determined  by  domicil  and  not  by  place 

of  offense,  740 
Federal  courts,  740 


DIVORCE,  confd. 
Jurisdiction,  confd. 

Jurisdiction  at  common  law,  739 
Proceedings  in  rem  and  in  personam,  745 

Alimony,  745 
Costs,  745 

Custody  of  children,  745 
Defendant  having  domicil  in  another 
state,  745 

Jurisdiction  of  status  of  plaintiff  only, 
745 

Proceeding  in  personam,  745 
Proceeding  in  rem,  745 
Prohibition  against  marriage,  745 
Status  of  plaintiff,  745 
Whether  the  proceeding  may  be  in  rem 
or  in  personam,  744,  745 
Statutes  conferring  jurisdiction,  739 
Venue  as  to  counties,  740 
Kicking,  790 
Legacies  and  devises  : 

Effect  on  legacy  to  wife,  855 
Legislative  divorce,  730 

Constitutional  prohibitions  against  legis 

lative  divorce,  731 
Divorce  act  while  suit  is  pending,  730 
Divorce  by  territorial  legislature,  731 
Effect  of  legislative  divorce,  731 
Legislative  and  judicial  divorces  in  gen- 
eral, 730 
Legislative  divorces  upheld,  731 
Origin  of  divorce   by  state  legislatures, 
730 

Power  of  parliament,  730 
Special  acts  granting  divorces,  731 
Void  as  exercise  of  judicial  powers,  731 
Void  as  special  legislation,  731 
Where    there  is  a  general  divorce  law, 
730 

Whether  impairing  legislative  contracts, 
732 
Letters : 

Privileged  communications,  850 
Libel  and  slander  : 

Public  defamation  cause  for  divorce,  813 
Life  insurance,  855 
Limitation  of  actions,  836 

Absence  of  plaintiff,  837 

Ecclesiastical  courts,  836 

Explanation  of  delay,  837 

General  statutes  of  limitations  not  appli- 
cable to  divorce,  838 

In  absence  of  special  statute,  836 

Lack  of  funds,  837 

Lack  of  sufficient  evidence,  837 

Mere  delay,  836 

New  offense,  838 

Permission  to  plaintiff  to  explain  delay, 

836 

Presumption  not  so  strong  against  wife, 

838 

Presumption  of  connivance  or  condona- 
tion, S37 
Void  divorce,  838 
Waiting  for  reconciliation,  83S 
Living  in  adultery,  746 
Living  together : 

Inability  to  live  together,  816 
Living  together  as  husband  and  wife,  752, 
757 

"  Malicious  desertion,"  765 
Marriage,  727,  839 

Defense  that  parties  are  not  married,  S39 
S  Volume  IX. 


Divorce.  INDEX.  Divorce. 


DIVORCE,  cont'd. 
Marriage,  cont' d. 
Evidence,  846 

Admission  of  marriage,  846 

Cohabitation  and  repute  as  evidence  of 
marriage,  846 

Proof  of  marriage,  846 
Legal  status,  727 
Marriage  defined,  727 
Marriage  not  a  contract,  727 
Marriage  regulated  as  a  domestic  relation, 

728 

Marriage  relation  controlled  by  state  laws, 
744 

Prior  marriage  undissolved,  839 
Proceedings  in  rem  and  in  personam,  745 
Prohibition  against  marriage,  745,  854 

Guilty  party  may  marrv  in  another  state, 
854 

Proceedings  in  rem  and  in  personam,  745 

Remarriage  pending  appeal,  748 

Remarriage  under  mistaken  proof  that 
spouse  was  dead,  747 

Remarriage  under  mistake  of  law  consti- 
tutes adultery,  748 

Remarriage  under  proof  that  former  mar- 
riage  had  been  dissolved  by  divorce,  747 

Remarriage  under  void  divorce,  748 

Status  defined,  728 

Statute  permitting  parties  to   testify  in 

proof  of  marriage,  849 
Void  marriage,  839 

Whether  marriage  under  mistake  of  fact 
constitutes  adultery,  747 
Vaster  and  servant : 

Servant  as  witness,  850 
Mensa  et  thoro,  see  infra,  SEPARATION. 
Mental  suffering,  see  infra.  Cruelty. 
Minors,  see  infra.  Children. 
Mistake : 

Remarriage  pending  appeal,  748 
Remarriage    under  mistaken  proof  that 

spouse  was  dead,  747 
Remarriage  under  mistake  of  law  consti- 
tutes adultery,  748 
Remarriage  under  proof  that  former  mar- 
riage had  been  dissolved  by  divorce,  747 
Remarriage  under  void  divorce,  748 
Whether  marriage  under  mistake  of  fact 
constitutes  adultery,  747 
ITame : 

Wife's  name  after  divorce,  854 

Common-law  right  to  assume  name,  854 
Divorce  a  vinculo  does  not  change  wife's 

name,  854 
Examples,  854 
Neglect  (see  infra.  Desertion;  Support)  781 
Gross  neglect  of  duty,  783 
Gross,  wanton  and  cruel  neglect,  783 
Mere  desertion  is  not  gross,  wanton  and 
cruel  neglect,  783 
Nisi,  see  infra.  Judgments  and  Decrees. 
Non-access,  see  infra.  Access. 
Non-resident,    see    infra.    Residence  and 

Domicil. 
"  Obstinate  desertion,"  765 
Offer  to  return,  see  infra,  DESERTION. 
0[)inion  of  witness  as  to  adultery,  761 
Parent  and  Child : 

// 1  to  custody  and  support  of  children,  see 
infra,  CHILDREN. 
.Parties : 

Triangular  proceedings,  729 
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DIVORCE,  confd. 
Physicians  and  surgeons : 

Privileged  communications,  850 
Pleadings,  729 

Court  not  bound  by  the  pleadings,  729 
Poison  : 

Attempt  to  poison  as  cruelty,  790 
Poisoning : 

Attempts  by  wife  to  poison  husband  as 

cruelty,  805 
Threats  of  poisoning,  805 
Pregnancy  : 

Cruelty  during,  810 
Preponderance  of  evidence,  751 
Collusion,  834 

Condonation,  826,  827,  829,  837 

Presumption  not  so  strong  against  wife, 

S38 

Connivance,  831 

Presumption  not  so  strong  against  wife 
as  husband,  832 
Presumption  against  connivance,  S31 
Private  international  law  (see  injra.  Juris- 
diction; Residence  and  Domicii.): 
Decree  rendered  in  another  state  is  res 

judicata,  842 
Guilty  party  prohibited  from  marrving, 
854 

Whether  divorce  in  another  state  is  a  bar 
to  dower,  S57 
Privileged  commnnications,  850 

Communications  during  existence  of  mar- 
riage privileged,  850 
Communications  during  marriage  not  ad- 
missible after  divorce,  850 
Communications  to  attorneys,  850 
Communications  to  physicians,  850 
Confidential  relationship  between  husband 

and  wife,  848 
Conversation  between  ^husband  and  wife, 
850 

Letters  and  telegrams  between  husband 

and  wife,  850 
To  what   communications  privilege  ex- 
tends, 850 
Proceedings  in  personam,  745 
Proceedings  in  rem,  745 
Proceedings  in  rem  and  in  personam,  745 
Proceedings  in  personam ,  745 
Proceedings  in  rem,  745 
Proof : 

Proof  of  causes  for  divorce : 

Degree  of  proof,  847 
Property  rights  : 

Decree  a  mensa  et  thoro,  852,  853 
Property  rights  after  dissolution  of  marriage,  855 
Agreement  for  separate  maintenance  of 

wife,  8O0 
Community  property,  860 
Curtesy,  see  infra,  CURTESY. 
Divorced  wife  not  a  widow,  856 
Dower,  see  in/ra.  Dower. 
Effect  on  legacy  to  wife,  855 
Estates  of  entirety,  S58 
Examples,  855 

Homestead  ri^/its,  see  infra.  Homestead. 
In  general,  855 
Life  insurance.  855 
Rights  of  survivor,  856 
Statute  preserving  dower  after  divorce  re- 
lates to  realty,  856 
Trust  funds,  855 
Wife's  choscs  in  action,  R55 
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DIV onCF,  cont'd. 
Prostitutes : 

Credibility  of  testimony,  S50 

Witnesses,  764 
F'ublic  defamation,  813 
Public  policy  concerning  divorce,  728 
Rape,  74S 

Reasonable  doubt,  847 

Adultery,  750 
KiW'iuiliatiou,  see  infra,  CONDONATION. 
Records : 

Records  as  evidence,  760 

Records  of  conviction  of  crime  as  evidence, 
SoS 

Recrimination,  816 

A  cause  for  absolute  divorce  is  a  bar  in  a 

suit  for  separation,  Sig 
Adultery  bars  divorce  for  cruelty,  819 
Adultery  bars  divorce  for  desertion,  819 
Adultery  only  defense  in  recrimination  at 

common  law,  817 
Adultery  to  be  established  by  satisfactory 

evidence,  8ig 
Both  parties  at  fault,  817 
Condoned  offense,  821 
Cruelty  bars  divorce  for  adultery,  820 
Cruelty  bars  divorce  for  cruelty,  820 
Cruelty  bars  divorce  for  desertion,  820 
Definition,  816 
Desertion,  820 

Divorce  not  granted  to  both  parties,  817 
General  principles,  817 
Intent,  820 

Mutual  insults  and  outrages,  817 
J?es  judicata,  844 
Statutes,  818 

Statutes  limiting  doctrine  of  recrimination, 
818 

Statutory  causes  for  divorce,  8r8 
When  cause  for  divorce  is  sufficient  re- 
crimination, 818 
When  misconduct  not  a  cause  for  divorce 
is  defense,  821 
Refusal  to  return,  see  infra,  DESERTION, 
Relatives  as  witnesses,  850 
Reputation,  753,  754 

Residence  and  domicil  (see  infra,  Domicil), 
732,  740,  746 
Absence  without  change  of  domicil,  733 
"Actual  bona  fide  inhabitant,"  734 
Actual  residence  by  wife  necessary,  735 
Actual  residence  for  certain  time,  732 
"  Actual  resident,"  734 
"  Actual  resident  in  good  faith,"  734 
Appearance  without  domicil,  746 
Both  residence  and  domicil  required,  734 
Deserted  wife  may  acquire  a  new  domicil 

in  another  state,  737 
Distinction  between  residence  and  domi- 
cil, 733 

Divorce  obtained  in  another  state,  Massa- 
chusetts statute,  735 

Divorce  without  domicil  in  the  state  is 
void,  734 

Domicil  of  the  parties  is  the  test  of  juris- 
diction, 740 
Domicil  of  wife,  736 

Domicil  without  actual  residence  insuffi- 
cient, 735 
Evidence,  738 

"  Inhabitants  of  the  state,"  734 
Intention  of  permanently  residing  in  state, 
but  main  purpose  to  obtain  divorce,  736 

loio 


DIVOnCE,  confd. 

Residence  and  domicil,  confd. 

Intent  tt;  return,  absence  in  another  state, 

735 

Jurisdiction  as  derived  from  domicil,  741 

Desertion  occurring  in  another  state,  743 
Determined  by  domicil  and  not  by  place 

of  offense,  740 
Divorce   in    another   state,  defendant 

domiciled  in  New  York,  744 
Divorces  to  citizens  of  other  states  in 

Utah,  742 
Domicil  at  the  time  of  offense,  742 
Domicil  of  one  party,  743 
Domicil  the  true  test  of  jurisdiction,  742 
Jurisdiction  over  marriage  relation,  744 
Jurisdiction  over  status  of  the  appli- 
cant, 742 

Marriage  relation  controlled  by  state 
law,  741 

Place  where   the  marriage   was  cele- 
brated, 743 
Place  where  the  offense  was  commit- 
ted, 740,  742 
Separate  domicils  in  different  states,  744 
State  control  is  limited  to  citizens,  741 
Statutes  prohibiting  divorce  for  offense 
committed  in  anothef  state  unless  it 
was  a  cause  for  divorce  where  com- 
mitted, 743 
The  offense  need  not  be  a  cause  for  di- 
vorce where  committed,  743 
United  States,  741 
Jurisdiction  where  wife  has  separate  dom- 
icil in  another  county,  741 
"  Lived  together  as  husband  and  wife," 
734 

Object  of  statute  as  to  residence,  733 
Prompt  application  for   divorce  arouses 

suspicion,  735 
Residence  and  domicil  distinguished,  733 
Residence  for  full  statutory  period,  733 
Residence  for  purpose  of  procuring  di- 
vorce, 735 
Residence  must  be  continuous,  733 
Residence    preceding  commencement  of 

action,  732 
Residence  required  by  divorce,  732 
Residence  without  domicil  insufficient,  734 
"  Resident  of  the  state,"  734 
Right  of  nonresident  wife  to  sue  husband 

at  his  domicil,  738 
Right  to  divorce  gives  right  to  separate 

domicil,  737 
"  Shall  have  resided  in  the  state,"  734 
Temporary  absence  before  commencement 

of  suit,  732 
Unity  of  domicil,  736 

Wife  having  a  cause  for  divorce  may  ac- 
quire a  separate  domicil,  736 
Wife's  domicil  after  decree  a  mensa, 
Wife's  domicil  after  desertion,  737 
Wife's  domicil  does  not  follow  the  husband 

where  he  does  not  reside,  738 
Wife's  domicil  ordinarily  that  of  husband, 
736 

Wife's  domicil  when  she  wrongfully  re- 
fuses to  follow  husband,  738 
Res  judicata,  841 
Causes  in  former  suit  cannot  be  set  up  as 

a  defense,  844 
Decree  obtained  in  another  state  bv  fraud, 
843 
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DIVORCE,  cont'd. 
Kes  judicata,  cont'd. 

Decree  of  separation  not  a  bar  to  suit  for 

absolute  divorce,  843 
Decree  of  separation  prevents  inquiry  as 

to  matters  prior  to  decree,  843 
Decree  refusing  divorce,  844 
Decree  rendered  in  another  state,  842 
Decree  void  for  want  of  jurisdiction  not  a 

bar,  842 

Dismissal  of  premature  suit,  842 
Dismissal  vvitJiput  prejudice  by  the  court, 
841 

Divorce  for  causes  arising  since  decree, 
842 

Effect  of  decree  dismissing  suit,  841 
Issues  not  identical,  843 
Matters  which  could  not  have  been  liti- 
gated, 841 

Matters  which  might  have  been  litigated, 
841 

Recrimination,  844 

Same  misconduct  a  different  cause  for  di- 
vorce. 842 

Statutes  permitting  a  second  decree  of  di- 
vorce, 843 
Restitution  of  conjugal  rights,  765 
Bestoration  and  division  of  property : 

Agreement  of  parties,  S63 
Amount  affected  by  conduct  of  parties,  865 
At  common  law,  860 

Both  alimony  and  portion  of  property,  864 
Condition  of  parties,  864 
Considerations  in  making  estimate,  864 
Division  impracticable,  864 
Division  not  to  the  interest  of  the  parties, 
864 

Division  of  community  property,  865 
Fraudulent  conveyances,  865 
Gifts  by  wife  after  marriage  not  in  con- 
templation of  statute,  862 
Granting  wife  life  estate  on  division,  864 
Homestead,  865 

Husband  given  an  interest  held  by  wife, 
865 

Manner  of  acquiring  property  considered, 
864 

Nature  and  amount  of  award  in  division 
of  property,  863 

Power  to  provide  for  maintenance  in- 
cludes power  to  divide  property,  863 

Power  to  restore  wife's  property  independ- 
ent of  statute,  860 

Restoration  of  wife's  property,  860 

Share  of  guilty  wife,  865 

Statutes  authorizing  alimony  but  not  di- 
vision, 863 

Statutes  authorizing  division  of  property, 
862 

Statutes  permitting  restoration  of  wife's 

prop  rty,  861 
Support  of  children.  864 
Title  granted  on  division,  864 
Vesting  title  in  children,  864 
Retrospective  interpretation,  730 
Separating  and  living  in  adultery,  746 
Separation,  sec  in/rn,  DKSERTIfJN. 
Decree  of  Separation,  S51 
A  mcnsa  ct  thorp,  852 
Capacity  of  wife  to  sue  or  be  sued,  852 
Court  authorizcf!  to  provide  for  settle- 
ment of  pr()perty  rights,  853 
Court's  di'irrclion  uiul'  T  '-tatute,  852 
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DIVORCE,  cont'd. 
Separation,  cont'd. 
Decree  of  separation,  cont'd. 
Curtesy  not  affected,  853 
Dower  not  affected,  853 
Effect  of  decree  of  separation^  on  mar 

riage  rights,  852 
Effect  on  allowance,  853 
Effects  separation   until  reconciliation, 
852 

Husband's  right  to  reduce  to  possession 

the  wife's  choses,  853 
Marriage  not  dissolved,  852 
Nature  and  duration,  851 
Property  rights  not  affected,  852 
Separation  suspends  marriage  relation, 
852 

Survivor  entitled  to  administration,  853 
Decree  of  separation  not  a  bar  to  suit  for 

absolute  divorce,  843 
Effect  of  divorce  upon  provisions  for  sep- 
arate maintenance  of  wife,  860 
Service  of  process,  744 

Constructive  service,  744 
Shakers,  781 

Sickness,  see  infra,  Cruelty. 
Single  act  as  cruelty,  790 
Sodomy,  747,  764 
State  as  a  party,  729 

Collusion,  729 
Condonation,  729 

Courts  not  bound  by  the  pleadings,  729 
Courts  setting  aside  decree  for  fraud  or 

collusion,  729 
In  general,  729 
Pleadings  of  the  parties,  729 
Refusal  of  plaintiff's  application  for  dis- 
continuance, 729 
Triangular  proceeding,  729 
Statute  0/  limitations,  see  infra,  LIMITATION 

OK  Actions. 
Statutes  (see  infra.  Adultery;  Cruelty; 
Desertion;  Jurisdiction;  Recrimina- 
tion; Residence  AND  Domicil;  Restora- 
tion AND  Division  of  Property;  Sup- 
port), 727,  729 
Cause  for  divorce  must   have  occurred 

after  statute,  730 
Early  statutes,  729 

Failure  to  define  cause  for  divorce,  729 
Law  changing  effect  of  decrees  may  apply 

to  divorces  subsequently  granted,  730 
Object  of  divorce  statutes,  729 
Principles  applicable  to  statutory  causes 

for  divorce,  727 
Retrospective  interpretation,  730 
Stipulations,  846 
Support : 

Ah  mdonment  and  neglect  to  provide,  781 
Failure  or  neglect  to  support,  78 1 
Al)ility  of  husband,  7P2 
Inadequate    provision    for  wife's  sup- 
port, 782 
Insanity,  7S2 
Involuntary  neglect,  782 
Neglect  during  imprisonment,  782 
Neglect  during  separation,  782 
Period  of  neglect,  781 
Wife  supporting  herself,  782 
Failure  to  support,  815 
Leaving  hvisljand  for  failure  to  support,  77a 
Siipfort  of  children,  sec  iiifni,  Ciiiliiren. 
Territory,  731 
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IHVOKCR,  ff«/V/. 
Threats  : 

I'll  reus  of  poisoning,  S05 
Threats  of  violence  as  cruelty,  791 
Flourishing  pistol,  791 
TJjrcats  creating  apprehension  of  vio- 
lence, 791 
Threats  in  mere  passion,  791 
Whether  cause  for  divorce,  791 
Trusts  and  trustees : 

Rci'ivei  y  of  trust  funds,  855 
Undue  influence : 

Condonation,  822 
United  States : 

Marriage  relation  controlled  by  state  laws, 
741 

United  States  courts,  740 

Jurisdiction,  740 

Unnatural  conduct,  800 

"  Utter  desertion,"  765 

Venereal  disease : 
Condonation,  824 
Cruelty,  792 

Venereal  disease  after  marriage,  758 

Violent  and  ungovernable  temper,  813 
Vohcntary   separations,  see   infra.  Separa- 
tions. 

Widow : 

Death  of  former  husband  does  not  make 
divorced  woman  a  widow,  856 
Wife: 

As  io  cruelty  of  wife  to  husband,  see  infra. 
Cruelty. 
Wilful  desertion,  765 
Witnesses : 
Adultery,  760 

Admissions  of  paramour,  763 
Character,  760 

Competency  of  paramour's  testimony, 
762 

Confessions  of  paramour,  762 
Corroboration  of  detectives,  763 
Corroboration  of  paramour's  testimony, 
762 

Credibility,  760 

Credibility  of  paramour's  testimony,  762 
Denial  of  suspected  parties,  761 
Detectives,  763 

Disregarding  testimony  of  witnesses, 

760 

Disreputable  witnesses,  764 
Failure  of  defendant  to  testify,  761 
Opinion  of  witnesses,  761 
Paramour's  testimony,  761,  762 
Prostitutes,  764 
Testimony  of  defendant,  761 
Testimony  of  husband  or  wife  of  para- 
mour, 762 

Children,  850 

Detectives,  850 

Disreputable  witnesses,  850 

Friends,  S50 

Number  of  witnesses  required,  847 

Circumstantial  evidence  as  corrobora- 
tion, 848 

Corroboration  required  by  statute,  848 
Corroborative  evidence  not  essential,  848 
Courts  act  reluctantly  on  uncorroborated 

testimony  of  party,  847 
Necessity  of  corroborative  evidence,  847 
Parties  as  witnesses,  848 
Two  witnesses  required  by  ecclesiastical 

courts,  847 

lOT 


DIVORCE,  cont'd. 
Witnesses,  cont'd. 

Parties  as  witnesses,  848 

Birth  without  access,  848 

Communications  between  husband  and 
wife,  850 

Competency  of  parties,  848 

Confidential  relationship  between  hus- 
band and  wife,  848 

Disability  as  interested  witness,  848 

Effect  of  removal  of  disability  arising 
from  interest,  849 

Express  provisions  relating  to  divorce, 
849 

Parties  in  general  incompetent,  849 
Statute  permitting  parties  to  testify,  849 
Statute  permitting  testimony  in  proof  of 

marriage  only,  849 
Testimony  as  to  misconduct  admissible, 

849 

Prostitutes,  850 
Relatives,  850 
Servants,  850 

DIVORCED,  873 

DO,  873 

DOCK,  875 

DOCKAGE,  874 

Commerce,  874 

DOCKET,  875 

Abstract,  876 
Records,  875 

DOCK  WARRANT,  876 

DOCTOR,  876 

DOCUMENTARY  EVIDENCE,  877 

Abbreviations,  926 

Accounts,  see  in/ra.  Books  of  Account. 

Admissibility  in  Minnesota,  915 

Advancements,  930 

Almanacs,  890 

American  state  papers,  881 

Appeal : 

Documents  constituting  foundation  for 
action  not  admissible  in  their  own  sup- 
port, 943 

Documents  which  party  refused  to  pro. 

duce  at  trial,  942 
Record  evidence    admissible   to  sustain 

judgment,  941 
To  secure  reversal  of  judgment,  942 

Arbitrary  signs,  926 

Argument  of  counsel : 

Reading  scientific  books  in  argument  be- 
fore jury,  889 

Army  registers,  881 

Bank  books,  940 

Bookkeeper : 

Bookkeeper  making  charges  on  informa- 
tion of  salesman,  925 

Books  and  general  literature,  885 

Books  of  account,  903 
Abbreviations,  926 
Account  in  several  books,  928 
Admissibility  in  Alabama,  904,  913 
Admissibility  in  Arizona,  913 
Admissibility  in  Arkansas.  904,  913 
Admissibility  in  California,  905 
Admissibility  in  Colorado,  913 
Admissibility  in  Connecticut,  905,  913 
Admissibility  in  Delaware,  913 
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DOCl  MEXTARY  EVIDENCE,  cont'd. 
Books  of  account,  cont'd. 

Admissibility  in  Florida,  913 
Admissibility  in  Georgia,  914 
Admissibility  in  Illinois,  914 
Admissibility  in  Indiana,  905 
Admissibility  in  Iowa,  914 
Admissibility  in  Kansas,  915 
Admissibility  in  Louisiana,  905,  915 
Admissibility  in  Maine,  906 
Admissibility  in  Maryland,  915 
Admissibility  in  Massachusetts,  906 
Admissibility  in  Michigan,  906,  915 
Admissibility  in  Mississippi,  907 
Admissibility  in  Missouri,  907 
Admissibility  in  Nebraska,  915 
Admissibility  in  Nevada,  907 
Admissibility  in  New  Jersey,  907 
Admissibility  in  New  Mexico,  916 
Admissibility  in  New  York,  907 
Admissibility  in  Ohio,  916 
Admissibility  in  Oregon,  gi6 
Admissibility  in  Pennsylvania,  908 
Admissibility  in  Rhode  Island,  909 
Admissibility  in  South  Carolina,  909,  916 
Admissibility  in  South  Dakota,  gio 
Admissibility  in  Tennessee,  916 
Admissibility  in  Texas,  910 
Admissibility  in  the  United  States,  904 
Admissibility  in  Vermont,  910 
Admissibility  in  Virginia,  910 
Admissibility  in  Wisconsin,  916 
Admissibility  of  a  party,  903 
Admissibility  of  books  not  affected  by  in- 
competent entries  therein,  928 
Admissibility  of  books  of  account  at  com- 
mon law,  903 
Advancements,  930 
Alteration  in  entry,  926 
Arbitrary  signs  926 
Bank  pass  books,  940 

Book  admissible  against  party  introducing 
it,  928 

Book  as  a  memorandum,  912 
Bookkeeper  making  entries  on  informa- 
tion of  salesman,  925 
Book  may  be  in  ledger  form,  922 
Bcok  must  be  a  registry  of  business  actu- 
ally done,  922 
Book  must  be  regular  on  its  face,  925 
Books  must  be  books  of  original  entry,  918 
Books  must  be  regularly  kept,  925 
Books  must  contain  charges,  927 
Books  of  account  admitted  from  neces- 
sity, 910 

Books  of   account   affirmative  evidence 
only,  933 

Books  of  account  inadmissible  where  bet- 
ter evidence  is  obtainable,  911 

Books  of  third  persons,  937 

H'jok  entries  used  as  memoranda,  939 
Kntries  against  interest,  938 
Entries  in  the  course  of  business,  938 
In  general  inadmissible,  937 
Necessity  for  death  of  party  making 

entry,  939 
Res  };est(e,  938 

Books  presumed  to  have  been  regularly 
kept,  926 

Cash  paid  to  third  person,  931 

Chalk  scores,  919 

Character  of  person  making  entries,  935 
Charges  must  be  specific,  927 


DOCUMEXTARV  EVIDENCE,  cont'd. 
Books  of  account,  cont'd. 

Charges  not  conclusive  regarding  to  whom 

credit  is  given,  934 
Collateral  facts,  933 
Common  law,  903 
Copies  of  account,  920 

Copy  admissible  where  not  objected  to, 
q2i 

Copy  admissible  where  original  is  lost,  920 
Copy  admitted  to  be  correct,  921 
Copy  where  books  of  account  are  out  of 

jurisdiction  of  court,  920 
Corporation  books  of  account,  896 
Correctness  of  items  furnished  should  b» 

proven,  925 
Credibility  of  books  dependent  upon  cir» 

cumstances,  935 
Credit,  932,  934 
Delivery  to  third  person,  932 
Delivery  to  third  person  where  authority 

to  deliver  is  shown,  932 
Entries  made  before  delivery  of  goods,  923 
Entries  may  be  transcribed  within  a  rea- 
sonable time,  923 
Entries  must  be  made  at  the  time  of  the 

transaction,  922 
Entries  must  be  made  by  partner,  924 
Entries  must  be  made  by  wife,  924 
Entries   must  be    made    from  personal 

knowledge,  924 
Entries  must   be    made   in    the  regular 

course  of  business,  922 
Entries  not  made  on  same  day,  923 
Entries     transcribed     from  temporary 

memoranda,  918 
Entries  transferred  twice,  919 
Equity,  903 

Function  of  court  and  jury,  927,  935,  936 
General  essentials,  918 
Goods  delivered  to  third  person,  929 
Goods  sold,  930 

Grounds  for  admitting  books  of  account, 
911 

How  competency  of  book  decided,  917 
Inadmissibility  in  Maryland,  906 
Items  must  be  insusceptible  of  proof  by 

other  evidence,  929 
Items  must  be  subject  to  book  accounts, 
930 

Lead  pencil  entries,  927 
Ledger,  921 

Ledger  as  secondary  evidence,  921 
Ledger  held  admissible,  921 
Ledger  inadmissible,  921 
Loaning  of  money  within  ordinary  busi- 
ness of  party,  931 
Manner  of  keeping  books,  917,  935 
Marks,  926 

Materials  furnished,  930 
Meals,  930 

Memoranda  distinguished  from,  902 
Memoranda  made  by  servant  or  employee, 
919 

Memoranda  made  on  boards,  919 
Mode  of  proving  entries,  919 
Money  expended,  931 
Money  loaned,  930 
Motley  received,  930 
Mutilated  book,  926 
Necessity,  910 
Negative  evidence,  933,  934 
No  mode  of  books  prescribed,  917 
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DOCl'MKXT AUY  KVIDENCE,  confd. 
Books  of  account,  cont'd. 

\i)  iiiodc  1)1  keeping  books  prescribed,  917 
Partnership,  933 

Entries  not  admissible  against  partner 
not  present  to  inspect  them,  937 
Partnership  books,  936 
Partnership  books  : 

Admissibility  in  evidence,  936 
Admissibility  in  suit  between  partners, 

Against  individual  partner,  937 
Books  irregularly  kept,  936 
Entries  made  after  dissolution  of  firm, 
937 

Partnership  books  admissible  in  action 

against  firm,  937 
Presumption  that  entries  are  correct, 

937 

Payment  of  money  within  ordinary  busi- 
ness of  party,  931 

Performance  of  special  contract,  933 

Prima  facie  evidence,  934 

Production  of  ledger  with  book  of  original 
entries,  921 

Regularities  a  question  for  the  court,  927 

Requisites  to  admission,  917 

Rule  admitting  account  books  construed 
strictly,  911 

Rule  of  necessity  stated  and  qualified,  912 

Scraps  of  paper,  917 

Several  books,  928 

Showing  to  whom  credit  was  given,  932 

Single  entry  inadmissible,  922 

Statutes  making  such  books  competent 

evidence,  912 
Statutes  permitting  a  party  to  testify,  912 
Statutory  provisions  governing  books  of 

account,  913 
Temporary  memoranda,  918 
Time  within  which  entries  must  be  made, 

922 

To  charge  third  person,  933 
Unliquidated  damages,  930 
Weight  as  evidence,  934 
Weight  must  be  for  jury,  935 
What  book  must  be  given  in  evidence, 
928 

What  may  be  proved  by  books  of  account, 
929 

Where  some  entries  incompetent,  others 
competent,  928 

Work  done,  930 
Certificates,  884 

Certificates  as  to  matters  collateral  to  rec- 
ord, 884 

Certificates  as  to  result  of  record,  884 
Certificates  made  without  authority,  884 
Certificates  of  officer  not  evidence  of  facts 
to  which  he  is  authorized  to  certify,  884 
Examples,  884 

Not  admissible  in  the  absence  of  statute, 
884 

Secondary  evidence,  884 
Statutes  providing  that  certificate  shall  be 
admissible.  884 
Character  in  evidence  : 

Evidence  of  character  of  person  making 
entries  in  books,  935 
Common  law,  882 

Conclusiveness  of  books  of  account,  934 
Consuls  and  ambassadors,  881 
Contracts,  898 


DOCUMENTARY  EVIDENCE,  confd. 
Copies  : 

Books  of  account,  920 

Books  out  of  jurisdiction  of  court,  920 

Copy  admitted  to  be  correct,  921 

Copy  inadmissible,  920 

Copy  not  objected  to,  921 

Examples,  920,  921 

In  general,  920 

Legislative  journals,  882 

Letter  books,  89S 

Letters,  898 

Original  lost  or  destroyed,  920 
Corporation  books,  891 

Adoption  of  resolution,  892 
As  against  corporation,  893 
As  against  strangers,  895 
As  between  members,  895 
As  between  strangers  and  members,  895 
As  evidence  of  membership,  896 
Books    admissible    against  corporation, 
893 

Books  admissible  to  prove  membership, 

896 

Books  must  be  shown  to  be  books  of  cor- 
poration, 897 
Books  of  account,  896 
Books  of  corporation,  891 
Books  of  corporation  as  evidence,  891 
Certified  copies,  897 

Corporation  books  admissible  as  between 
corporation  and  members,  893 

Corporation  books  not  evidence  of  private 
dealings  with  members,  894 

Corporation  books  not  generally  evidence 
in  favor  of  private  transactions,  893 

Directors  and  stockholders  on  the  same 
footing,  894 

Evidence  admissible  to  impeach  corpora- 
tion record,  893 

Evidence  as  against  directors  as  to  official 
acts  of  corporation,  892 

Evidence  of  its  acts  and  proceedings,  891 

In  general,  8gi 

Members  bound  by  entries  in  corporation 

books,  892 
Necessary  number  of  votes  received,  892 
Notification  of  meeting,  892 
Parol  evidence  inadmissible,  892 
Prima  facie  evidence  only,  893 
Proof  of  official  character  of  officer  keep- 
ing books,  897 
Quorum,  892 

Requisites  to  admission,  897 

To  prove  existence,  892 

To  prove  organization,  892 
Course  of  business,  922,  938 
Credit: 

Books  of  account  showing  to  whom  credit 

is  given,  932 
Charge  in  book  of  account  not  conclusive 
regarding  to  whom  credit  given,  934 
Dates : 

Letters,  898 
Death : 

Necessity  of  death  of  third  party  making 
entry,  939 
Declarations  in  evidence,  12 
Deeds,  898 
Definitions,  879 

Meaning  of  documentary  evidence.  879 
Meaning  of  the  term  "  document,"  879 
Primary  or  secondary,  879 
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DOCUMENTARY  EVIDENCE,  cont'a. 

Diagrams,  see  infra,  MAPS,  PLANS  AND  DIA- 
GRAMS. 

Dictionaries,  886 

Diplomatic  correspondence,  88r 

Directors,  see  infra.  Corporation  Books. 

Documents : 

Documents  of  a  mixed  nature,  880 
General  classification  of  documents,  879 
Meaning  of  the  term  "  document,"  879 
Private  documents,  880 
Public  documents,  879,  880 

Documents  of  a  Mixed  Nature  (see  infra.  Cor- 
poration Books),  880,  8gi 
Court  rules,  891 
Castomaries  and  manners,  891 
In  England,  8gi 
In  general,  891 

Domestic  laws,  see  infra,  STATUTES. 

Entries,  see  infra.  Books  of  Account. 

Entries  against  interest,  904 

Executive  documents,  880 

Ex- ray,  899 

Ex-ray  photographs,  899 

Foreign  laws,  see  infra,  STATUTES. 

Gazettes,  881 

Governor,  880 

Histories,  886 

General  histories,  886 

Particular  facts  or  customs,  886 

To  prove  public  facts,  886 
Husband  and  wife : 

Entries  made  by  wife,  924 
Law  books,  reading  to  jury,  889 
Laws,  see  infra.  Statutes. 
Lead-pencil  entries,  927 
Ledger,  921 

Admissibility  of,  921 

Books  may  be  in  ledger  form,  922 

Examples,  921,  922 

In  general,  921 

Production  of  ledger  with  book  of  original 
entries,  921 

Secondary  evidence,  921 
Legislative  journals,  882 
Letter  books,  898 
Letters,  898 

Copies,  898 

Dates,  898 

Letter  books,  898 

Postmark,  898 

Respecting  the  subject  of  the  controversy, 

898 

When  admissible,  898 
Life  tables,  890 
Loans,  931 
Lost  papers : 

Copy  of  book  of  account  admissible  where 
original  is  lost  or  destroyed,  920 
Maps,  Plans  and  Diagrams,  900 

Authciuicalioti,  (/m 

Condition  and  situation  of  premises,  goi 
Examples,  gfx),  9<ji 

For  the  purpose  of  establishing  boundaries, 
900 

Maps  of  the  locus  in  quo,  900 
Requisites  to  admission,  901 
Scene  of  accident,  gfx) 

To  explain  and  illustrate  other  testimony, 

()OI 

Maries,  926 

Haster  and  servant : 

Mcmorandutii   made  by  servant  or  em- 
ployee, 919 

ii 


DOCUMENTARY  EVIDENCE,  <onfd. 
Memoranda  (see  infra.  Books  of  Account), 

902 

Book  entries  used  as  memoran  Ja,  939 
Ministers  and  ambassadors,  881 
Money  received,  930 
Mortality  tables,  890 
Municipal  records,  884 
Mutilated  book.  926 
Newspapers,  885 

Market  prices,  885 

Statements  of  facts  ana  transactions,  885 
When  admissible,  885 

Official  certificates,  see  infra,  CERTIFICATES. 

Official  documents,  see  infra.  Public  Docu- 
ments. 

Official  registers,  see  infra.  Registers. 
Official  reports,  see  infra.  Reports. 
Ordinances,  885 

Original  entries,   see   infra,    BoOKS  OF  Ac- 
count. 
Parish  register,  883 
Parol  evidence  : 

Books  of  account,  935 
Records  of  corporation,  892 
Partnership  : 

Books  of  account,  936 

Admissibility  in  evidence,  936 
Admissibility  in  suit  between  partners, 
936 

Against  individual  partner,  937 
Books  irregularly  kept,  936 
Entries  made  after  dissolution  of  firm, 
937 

Entries  not  admissible  against  partner 

not  present  to  inspect  them,  937 
Partnership  books  admissible  in  action 

against  firm,  937 
Presumption  that  entries  are  correct,  937 
Books  of  account  to  prove  partnership, 
933 

Entries  made  by  partner,  924 
Pass  books,  940 
Payments,  931 
Photographs  and  pictures,  899 

Admissibility  in  general,  899 
Documents,  9<x) 

Evidence  of  physical  condition  of  person, 
899 

Examples,  899,  900 
Ex-ray  photographs,  899 
Identity,  899 

Locos  in  quo,  900 
Places,  899 

Resemblance  between  child  and  putative 
father,  899 

Pictures,  see  infra.  Photographs  and  Pic- 
tures. 

Plans,  see  infra.  Maps,  Plans  and  Dia- 

CKAMS. 

Postmarks : 

I,<;ttcrs,  898 
Presumptions : 

ICmi  ics  presumed  to  be  correct,  937 

Tliat  books  are  kept  regularly,  926 
Prima  facie  evidence : 

Books  of  account,  934 
Primary,  879 
Private  documents,  897 

Private  Documents  (sec  infra.  Corporation 

Books ;      DOCUMENTS      OK     A  MiXED 
Nature): 
Contracts,  898 
Deeds,  898 
5  Volume  IX. 


Sooumentary  Evidence. 


INDEX. 


Dower. 


r>U:NT.\KY  KVIDENCE,  cont'd. 
Private  documents,  tout' J. 

Eiurios  and  memoranda  of  person  de- 
ceased, 902 

Entries  in  books  of  account  distinguished 
from  memoranda,  go2 

£>itrit-s  in  hooks  of  account  distinguished 
from  memoranda,  see  infra,  Books  of 
Account. 

In  general,  897 

Letters,  see  infra,  Letters. 

Afaps,  Plans  and  Diagrams  see  infra. 
Maps,  Plans  and  Diagrams. 

Pictures  and  Photographs,  see  infra.  Pho- 
tographs AND  Pictures. 

Private  entries  and  memoranda,  901 

Telegrams,  899 

What  are  private  documenis,  897 
Wills,  89S 

Public  Documents  (see  infra.  Corporation 
Books;   DOCUMENTS  of  a  Mixed  Na- 

TURK): 

Admissibility   in   evidence  of  executive 

documents,  880 
Admissibility  of  official  public  documents, 

880 

Almanacs,  890 

Books  and  general  literature,  885 
Dictionaries,  886 

Documents  of  a  mixed  nature,  880 
Documents  public,  but  not  official,  880 
Domestic   and   foreign    /a7c's,    see  infra. 

Statutes. 
Histories,  886 

Judicial  or  non-judicial,  880 
Legislative  journals,  882 
Meaning  of  the  term,  879,  880 
Mode  of  proof,  890 
Mortality  tables,  890 
Municipal  records,  884 

Official  certificates,  see  infra,  CERTIFICATES. 
Official  registers,  882 
Official  reports,  883 
Records,  882 

Requisites  to  admissibility,  880 
Scientific    books,    see    infra,  SCIENTIFIC 
Books. 

State  papers,  see  infra.  State  Papers. 
Tide  tables,  890 

Unofficial  documents  of  a  public  character, 
885 

Public  officers,  see  infra.  Public  Documents. 
Questions  of  law  and  fact : 

Degree  of  credit  to  be  given  to  books  of 
account,  935 

Regularity  a  question  for  court,  927 
Becords  (see  infra.  Certificates;  Corpora- 
tion Books)  882 

Municipal  records,  884 

Photographs,  900 
Registers,  882 

Regular  course  of  business,  922 
Beports : 

Admissibility  in  general,  883 

Based  on  information  derived  from  others, 
883 

Certificates,  884 
Law  reports,  882 
Official  reports,  883 
Result  of  investigation,  883 
Survey  of  ships,  883 

Where  report  simply  embodies  conclu- 
sions, 883 

1016 


DOCUMENTARY  EVIDENCE,  cont'd. 
Res  gestee : 

Books  entries  constituting  part  of  the  res 
gestiF,  938 
Scientific  books,  887 
Almanacs,  890 
Books  of  exact  science,  890 
Books  of  science  admissible  by  statute,  889 
Books  of  science  generally  inadmissible, 
887 

Grounds  of  exclusion,  887 
Illustrations,  887 
In  general,  887 
Life  or  mortality  tables,  890 
Reading  of  law  books  to  jury,  889 
Reading  scientific  books  in  argument  be- 
fore jury,  888 
Tide  tables,  890 
Scope  of  title,  879 
Secondaiy,  879 
Ships  and  shipping : 

Survey  of  ships,  883 
Single  entry  inadmissible,  922 
State  papers,  880 

American  state  papers,  881 
Army  registers,  881 
Diplomatic  correspondence,  881 
Examples,  880,  881 

Executive  documents  admissible  in  evi- 
dence, 880 
Gazettes,  881 

Volume  of  state  papers  published  under 

authority  of  Congress,  881 
Where  the  production  of  a  state  paper 
would  be  injurious  to  the  public  interest, 

880 

Statutes  (see  infra,  BooKS  OF  Account),  88r 
Foreign  laws,  882 
Legislative  journal,  882 
Public  and  private  domestic  statutes,  881 
Stockholders,  see  infra.  Corporation  Books. 
Survey  of  ships,  883 
Telegrams,  899 
Timetables,  890 

Time  within  which  entries  must  be  made, 
922 

Transcribed  entries,  923 
Unliquidated  damages,  930 
Wills,  898 
Witnesses : 

Admissibility  of  books  of  account  under 
statutes  permitting  parties  to  testify, 
912 

DOCUMENTS,  see  Documentary  Evidence. 
DOMICILi,  see  Divorce. 

DOWER  : 
Dedication : 

Dedication  by  husband,  32 
Deeds : 

Delivered  to  a  third  person  to  deliver  to 
grantee  after  grantor's  death,  158 
Deforcement,  180 
Divorce,  856 

Divorce  in  another  state  held  sufficient  to 

bar  dower,  857 
Dower  after  divorce  in  another  state,  857 
Dower  not  affected  by  decree  of  separa- 
tion, 853 

Lands  acquired  by  husband  after  divorce, 
857 

Right  to  dower  is  terminated  by  divorce, 

856 
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DOWER,  confa. 
Divorce,  cont'd. 

Statutes  preserving  dower  on  divorce  for 

fault  of  husband,  856 
Statutes  prohibiting  dower  on  a  divorce 

for  wife's  misconduct,  857 
Statutes  providing  for  assignment  of  dower 
on  divorce,  S57 
Quitclaim  deeds,  105 

DRUN  KENNESS : 
Deeds,  123 

Drunkenness  caused  by  grantee,  124 

Effect  on  deed,  123 

Extent  of  intoxication,  123 

Habitual  drunkenness,  123 

Intoxication  alone,  123 

Ratification  after  becoming  sober,  124 

Undue  influence  or  advantage,  123 
Disfranchisement,  485 
Divorce,  813,  840 

Condonation,  824 

Cruelty,  801 

Habitual  drunkenness  may  be  cruelty, 
801 

Cruelty  resulting  from  drunkenness,  808 
Definition  of  habitual  drunkenness,  813 
Delirium  tremens  as  a  defense  to  cruelty, 
840 

Drunkenness  not  a  defense  to  the  charge 

of  cruelty,  840 
Examples,  808 
Failure  to  support,  815 
Habit  acquired  after  marriage,  815 
Habit  must  be  continuous,  814 
Habit  must  be  fixed,  814 
Habitual  intoxication,  814 
Statutory  terms,  813 
Wasting  estate,  815 

When  conduct  while  drunk  insufficient  to 

constitute  cruelty,  808 
Whether  intemperance  justifies  separation, 

772 

DUE  DILIGENCE : 

Depositions,  354 

Dl  RESS  : 
Deeds,  125 

Dures;.  must  be  by  grantee  or  at  his  con- 
nivance, 125 

Duress  of  a  near  relative,  125 

Laches,  125 

Physical  injury,  125 

Purchaser  of  a  grantee,  125 
Demand,  207 
Divorce : 

Confessions,  846 

DYINCi  DECIjARATIONS: 

Declarations  in  evidence,  12 

EARNINGS  : 

Dividends,  681,  682 

EAHFIIVIENTS  (see  Dedication); 
Dedication,  73 

ECCLiESIASTICALi  COURT: 
Divorce,  739 

ECCIiESIASTICAIi  liAW  : 

Divorce,  726 

EliEfJTroN  (see  Deeds): 
Device,  449 


ELECTION  DISTRICT,  662 

ELECTION  OF  REMEDIES,  see  Divorce. 

EMBEZZLEMENT  : 

Decoy  letters,  15 
Defalcation,  167 

EMINENT  DOMAIN  : 
Dissolution  of  corporations : 

Condemnation    of    private   property  for 
private  use,  577 

EMPLOYERS'  LIABILITY  ACT  : 

Defect  in  the  condition  of  the  ways,  172 

ENTRY'  : 
Distress,  650 

Breaking  doors  or  windows,  650,  651 
Examples,  650,  651 
How  landlord  may  enter,  650 
Re-entrance  after  lawful  entry,  651 

EQUITY : 

Depositions,  299 
Disfranchisement,  502 
Dissolution  of  corporations : 

Effect  of  statutory  provisions  as  supersed- 
ing right  of  resort  to  equity,  612 
Effect  upon  corporate  property  and  debts, 
608 

Jurisdiction  of  equity  to  decree  dissolution,  601 

Corporation  cannot  be  enjoined  on  the 
ground  that  it  has  forfeited  its  fran- 
chise, 602 

Examples,  601-603 

In  general,  601 

Right  to  administer  assets  of  dissolved 

corporation,  602 
Statutory  powers,  602 
Trust  fund  doctrine,  608 
Divorce,  739 

Jurisdiction  of  courts  of  equity,  739 

EQUITY  OF  REDEMPTION : 

Quitclaim  deeds,  105 

ESCROW : 

Deeds,  157 

ESTATES  (see  Ded;ds): 
Determinable  fees,  415 

ESTATES  OF  ENTIRETY : 

Divorce,  858 

ESTOPPEL: 
Dedication,  51,  64 

Allowing  municipal  authorities  to  expend 

money,  41 
Illustrations  of  estoppel,  41 
Purchaser  of  land  who  has  knowledge  of 

dedication,  41 
When  owner  estopped  to  deny  dedication, 

41 

Deeds,  164 

(irantor,  109 
Redelivery,  164 
Deputy,  37S 

Dissolution  of  corporations : 

Acts  of  private  relator  as  estoppel,  600 
Delay  of  state  to  take  steps  to  enforce  for- 
feiture, 599 
Divorce : 

Connivance,  829 
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EVICTION: 

Distress : 

Acts  of  disturbance  amounting  to  eviction, 

625 

Effect  of  eviction  of  tenant,  625 
EtTtct  of  eviction  of  tenant  by  the  land- 
lord, 625 

Effect  of  eviction  of  tenant  by  title  para- 
mount, 625 

EVI1)R\C13  (see  Declarations;  Dedication; 
Depositions;  Detectives;  Disorderly 
Houses;  Disturhing  Meetings;  Divorce; 
Documentary  Evidence;  Interrogator- 
ies; Privileged  Communications): 
Direct  evidence,  459 

EXAMINA  rrON,  see  Depositions. 

EXCHANGE : 
Deeds,  99 

Infants,  114 

EXECUTION  : 

Dissolution  of  corporations : 

Franchises  seized,  584 
Distress : 

Goods  upon  which  an  attachment  or  exe- 
cution has  been  levied,  646 

EXECUTORS  AND  ADMINISTRATORS : 

Dedication,  31 
Deeds,  107 

Heirs  or  legal  representatives  of  insane 
person  may  avoid  deed,  119 

Whether  heirs  or  legal  representatives  of 
infant  may  disaffirm,  115 
Demand,  213 
Distress,  631 

After  the  death  of  the  testator,  631 

Executor  can  ratify  distress  made  by  tes- 
tator's bailiff,  631 

Executor  or  administrator  may  distrain  for 
rent  accruing  before  lessor's  death,  631 

EXEMPLARY  DAMAGES: 

Distress,  659 

EXHIBITS  : 
Depositions,  337 

Copies,  338 

Effect  of  simply  anneicing  papers  to  depo- 
sition, 338 
Examples,  337-339 
Extracts,  338 
In  general,  337 

EXPERT  AND  OPINION  EVIDENCE: 

Detectives,  413 

EXPULSION,  see  Disfranchisement. 
FACTORS,  see  Commission  Merchants. 

FALSE  REPRESENTATIONS : 

Deputy,  392 
FENCES  : 
Dedication,  40 
Distress : 

Climbing  over  fences,  650 

FEOFFMENTS  : 
Deeds : 

Insanity,  120 

FEUDAL  SYS7EM,  see  Deeds. 

FILIiING  BLANKS: 
Deeds,  135,  136,  151,  164 

Delivery  of  deed  with  blanks,  151 


FINAL  JUDGMENTS  AND  DECREES  : 

Definitive  judgment  or  decree,  180 

FINES  AND  RECOVERIES : 

Deeds,  96 

FIRE  DISTRICTS  : 

Fire  limits  distinguished,  662 

FIRE  INSURANCE  (see  Insurance): 
Direct  damages,  458 

FIRE  LIMITS  : 

Fire  districts  distinguished,  662 

FIXTURES  : 
Distress,  641 

Fixtures  cannot  be  distrained,  641 
Growing  crops,  642 
Illustrations,  642 

Principal  considerations  in  determining 
the  question  of  exemption,  641 

Reason  for  the  exemption,  641 

Things  slightly  attached  to  freehold  dis- 
trainable,  642 

FOREIGN  CORPORATIONS  : 

Device,  449 

FOREIGN  LAWS  : 

Documentary  evidence, 

FORFEITURE  (see   Dissolution  of  Cor- 
porations): 
Deputy : 

Incompetency  of  deputy,  395 
Misfeasance  of  deputy,  395 
Distress,  634 

FORMED  DESIGN,  404 

FORNICATION  : 

Divorce,  747 

FRANCHISES,  see  Dissolution  of  Cor- 
porations. 

FRAUD  (see  Del  Credere  Agency),  180 
Deeds,  125 

Alleging  fraud,  126 

Circumstances  amounting  to  fraud,  125 

Effect  of  fraud,  125 

Fraud  of  one  other  than  grantee,  125 

Grantor  unable  to  read,  126 

Inference  of  fraud  where  grantor  is  of 
weak  mind,  122 
Demand,  207 
Dividends : 

Liability  of  directors  for  dividends  ille- 
gally declared,  705 
Scrip  dividends,  695 
Divorce : 

Adultery,  748 
Condonation,  822 
Confessions,  846 

FRAUDS,  STATUTE  OP 

Dedication,  22 
Deeds : 

Necessity  of  writing,  136 
Signing,  141 
Del  credere  agency,  183 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES : 
Defraud,  hinder  and  delay,  181 
Delay,  188 
Divorce : 

Suit  by  divorced  wife  to  set  aside  fraudu- 
lent conveyances  by  husband,  865 
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FREIGHT,  see  Demurrage. 

FROM  : 

Demurrage,  231 

GAMING  : 

Device,  448 

GAMIXG  HOUSES,  see  DISORDERLY  HOUSES. 

GAZETTES 

Documentary  evidence,  881 

GEXERAL  DEPUTY,  see  Deputy. 

GIFTS : 

Dedication,  21 
Deeds,  qg 
Divorce : 

Gifts  of  paramour  as  evidence  of  adultery, 

756 

GIVE  : 

Dispose,  541 

GO  VERNMENT,  see  State. 

GOVERNOR : 

Documentary  evidence,  880 

GRANT  : 

Dedication,  21 
Deeds,  99 

GRANTEE,  see  Deeds. 

GRA.VTOR,  see  Deeds. 

GRATIS  DICTUM,  453 

GROUNDS  : 
Dedication : 

Evidence  of  dedication,  54. 

GUARANTEED  STOCK;  see  Dividends. 

GUARANTOR : 

Di-l  credere  agency,  185 

GUARANTY : 
Demand,  206 

Necessity  of  demand,  206 

GUARDIAN  AND  WARD  : 

Dedication,  31 
Distress,  632 

HABENDUM,  see  Deeds. 

HABITUAL  DRUNKENNESS,  see  Drunk- 

ENNESS. 

HEALTH,  see  Divorce. 

HEARING  : 

Disfranchisement,  494 

HEARSA  Y  EVIDENCE,  see  Declarations 
IN  Evidence. 

HEIRS  : 
Deeds : 

Deed  to  the  heirs  of  a  deceased  person, 
133 

Deed  to  the  heirs  of  a  person  living,  132 
Whether  heirs  or  legal  representatives  of 
infant  may  disaffirm,  115 
Distress : 

Heir  or  devisee  must  distrain  when  rent 
accrues  after  lessor's  death,  631 


HIGHWAYS  (see  Dedicatio.n): 
Dedication,  23,  24 

Irregular  and  informal  proceedings  to  open 
road,  54 

Setting  out  and  working  a  road,  39 
Defective  highways,  173 
Dissolution  of  corporations : 

Reverter,  612 

■HISTORIES : 

Documentary  evidence,  886 

General  histories,  886 
Particular  facts  or  customs,  886 
To  prove  public  facts,  886 

HOLIDAYS  : 

Demurrage,  236,  239,  246,  259 
Depositions,  339 
Dies  non,  454 

HOMESTE  AD  : 
Divorce,  859 

Creditors,  859.  860 

Disposition  of  homestead  upon  divorce, 

865 

Examples,  859,  860 
Execution  for  alimony,  859 
In  general,  859 

Right  of  divorced  husband  in  homestead, 

859 

Whether  wife  retains  interest  in  home- 
stead, 859 

HOMICIDE  : 
Deliberation,  189 

Cool  state  of  blood,  190 
Design,  403 
Divorce : 

Attempt  to  kill  as  cruelty,  789 

HORSES  : 
Distress : 

Horses   and   carriages  at  inn  or  livery 

stable,  644 
Horses  sent  to  a  smith's  to  be  shod,  644 

HOUSES  (see  Disorderly  Houses),  512 

HOUSES  OF  ILL.  FAME  (see  Disorderly 
HoiiSEs): 
Divorce  : 

Visiting,  751 

HUSBAND  AND  WIFE  (sec  Divorce): 
Deeds,  iio 

Construction  of  statutes  as  to  joinder  of 

husband,  113 
Curtesy,  113 

Customary  deeds  of  married  women,  110 

Deed  of  confirmation  after  removal  of 
coverture,  110 

Deed  of  feme  covert  void  al>  initio  at  com- 
mon law,  IIO 

Disability  of  coverture  not  removed  by 
statute.  III 

Enabling  statutes,  no 

Execution  of  power,  no 

Fines  and  recoveries,  no 

Husband  joins  to  evidence  assent,  112 

Husband's  freehold  estate  at  common 
law,  ni 

Infants,  1 18 

Insanity  of  husband,  119 
Joinder  of  husband,  in 
Joint  grantor,  1 1 1 
Married  women  as  grantees,  132 
Naming  wife  as  grantor,  108 
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HUSBAND  AND  "WIFE,  cont'd. 
Deeds,  cont'd. 

I'arol  evidence  of  assent  of  husband,  114 
Recent  statutes,  iii 
Separate  estate,  110 

Statutes  requiring   husband's   assent  in 

writing,  113 
Statutory  formalities  must  be  observed, 

1 1 1 

Whether  husband  must  be  named,  112 

Wife's  deed  not  enforced  in  equity  as 
agreement  to  sell,  112 

Wife  to  husband,  no 
Depositions  : 

Service  of  notice,  32g 
Disorderly  houses,  531 
Distress : 

Goods  of  tenant's  wife,  638 

Tenant's   agreement    with   lessor's  hus- 
band to  surrender  term,  626 
Docvimentary  evidence : 

I'.ntrics  made  by  wife,  924 
Powers : 

I£xecution  by  married  women,  no 

ICE  : 

Demurrage,  244 

Deviation  in  marine  insurance,  422,  429 

IDEM  SONANS: 

Depositions,  343,  344 

IDENTITY  : 
Divorce : 

Compelling  attendance  of  defendant  for 

purpose  of  identification,  759 
Identity  of  defendant,  759 
Identity  of  partictps  criminis,  759 

ILLEGAL.  CONTRACTS: 
Demand,  208 

Money  paid  on  illegal  contract  disaffirmed 

by  plaintiff,  208 
Demurrage,  224 
Deputy : 

Sale  of  deputation,  376 

ILL  FAME,  see  Disorderly  Houses. 

IMMEDIATE  DESCENT,  401 

IMMORAL    CONDUCT,    see  Disorderly 
Houses. 

IMPAIRING    OBLIGATION    OP  CON- 
TRACTS : 
Dissolution  of  Corporation,  548 

Additional  penalties  for  breach  of  existing 
conditions,  549 

Change  of  remedy,  549 

Charters  of  public  corporations,  551 

Consent  of  corporation,  549 

Dartmouth  College  Case,  548 

Exercise  of  right  of  repeal  according  to 
reservation  simply  enforces  obligation 
of  contract,  550 

General  rule  as  to  impairment  of  obliga- 
tion of  contracts,  548 

Imposition  of  new  conditions  of  forfeiture, 
548 

Power  of  repeal  may  be  absolute,  550 
Power  of  repeal  may  be  absolute  or  con- 
ditional, 550 
Power  to  repeal  before  acceptance  of  char- 
ter, 549 

Provision  for  survival  of  rights  of  credit- 
ors and  stockholders,  549 


IMPAIRING    OBLIGATIONS   OF  CON- 
TRACTS, cont'd. 
Dissolution  of  corporation,  cont'd. 

Remedy  may   be   changed    though  suit 

pending,  549 
Repeal  of  corporate  charters  as  impairing 

obligation  of  contracts,  548 
Right  of  repeal  in  the  exercise  of  police 
power,  551 

Rights  of  corporate  creditors  as  afiecting 
the  exercise  of  a  reserved  right  of  re- 
peal, 550 

Where  right  of  repeal  depends  upon 
ascertainment  of  matter  of  fact,  552 

Where  right  to  repeal  is  reserved,  549 

Whether  action  of  legislature  conclusive, 
553 
Divorce,  732 

Legislative  divorces,  732 

IMPLIED  CONTRACT: 

Demurrage,  222 

IMPLIED  GUARANTY  : 

Del  credere  agency,  188 

IMPOTENCE : 

Divorce,  816 

IMPOUNDING  : 
Distress,  652 

Effect  of  statutes  allowing  distress  to  be 

sold,  652 

Impounding  on  premises  not  allowed  at 

common  law,  652 
In  general,  652 

Statutory  right  to  impound  goods  on  prem- 
ises, 652 

Tender  after  distress  before  impounding, 

627 

Tender  after  impounding  too  late,  627 
Tender  after  impounding  will  render  fur- 
ther detention  unlawful,  627 

INCOME : 

Profits  distinguished  from,  682 

INDENTURES,  see  Deeds. 

INDIANS  : 
Deeds,  127 

Allotments  in  severalty,  127 
Examples,  127 
In  general,  127 

INDIGNITIES,  see  Divorce. 

INDORSEMENT  : 

Discount,  472 

IN  EQUITY  : 

Demurrage,  272 

INFAMOUS  CRIME  : 

Divorce,  815 

INFANTS   (see    Children;     Parent  and 

Child); 
Deeds,  114,  162 
Acceptance,  162 
Acquiescence,  117 
Act  of  disaffirmance,  115 
Affirmance,  114 

Affirmance  or  disaffirmance  a  personal 
right,  115 

Affirmance  requires  no  positive  act,  ri6 
Conditional  affirmance,  117 
Conveyance  subject  to  a  mortgage  affirms 
mortgage,  116 
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IXFAXTS,  cont'd. 
Deeds,  cont' d. 

Conveyance  which  the  law  would  compel 

the  infant  to  make,  114 
Coverture,  116 

Deliberate  act  of  affirmance,  116 
Disaffirmance,  114 

Election  cannot  be  made  until  after  ma» 

jority,  114 
Exchanges,  114 

Facts  held  not  to  excuse  time,  116 
Failure  to  disaffirm  for  a  long  time,  117 
General  rule  as  to  infant's  conveyances, 
114 

Heirs  or  legal   representatives  may  dis- 
affirm, 115 
Infant's  deed  valid  until  avoided,  116 
Infant's  deeds  voidable,  not  void,  114 
Infant's  deed  voidable  only,  114 
Leases,  114 

Legislative  action  fixing  time  for  election, 
118 

Mortgage  as  disaffirmance,  116 
Mortgages,  114 

Occupation  or  conveyance  of  land  taken 

in  exchange,  116 
Partitions,  114 

Quitclaim  deed  as  disaffirmance,  115 
Receiving  consideration  as  affirmance,  116 
Statute  of  limitations,  116 
Stranger  cannot  disaffirm  or  ratify,  115 
Time  of  election,  117 

To  disaffirm  requires  some  positive  act, 

Void  when  deed  appears  to  be  to  infant's 
prejudice,  114 

Warranty  deed  of  the  same  land  to  an- 
other grantee  is  an  act  of  disaffirmance, 
115 

When  mortgage  for  purchase  money  is 

affirmed,  117 
Whether  entry  necessary  to  disaffiimance, 

116 

INJUNCTIONS  : 
Detectives : 

Injunction  to  restrain  defendant  from 
employing  detectives  to  watch  plaintiff, 
414 

Disfranchisement,  502 
Dissolution  of  corporations : 

J u risiliction  in  general,  602 
Dividends : 

Payment  of  dividends  out  of  capital,  703 

INNS  AND  INNKEEPERS: 

Disfjrdcrly  houses,  525 
Distress : 

Horses  and  carriages  at  inn  or  livery 
stable,  O44 

INSANITY  : 
Deeds,  119 

Act  of  affirmance  must  be  alleged,  120 
Common  law,  ilg,  120 
Conveyance  by  matter  of  record,  120 
Conveyances  without  consideration,  119 
Drunkenness,  123 

Evidence  of   subsequent   mental  failure 

admissible,  123 
Exercising  election,  119 
Feoffments,  120 

Grantr)r  ignorant  of  power  to  avoid,  120 
Guardianship  renders  a  deed  void,  I2i 


INSANITY,  cont'd. 
Deeds,  cont'd. 

Heirs  or  legal  representatives  may  avoid, 
119 

Inference   of   fraud    as    against  weak- 
minded  person,  122 
Intoxication,  123 
Joinder  of  insane  husband,  119 
Legal  guardian  of  lunatic  may  avoid,  120 
Lucid  interval,  123 
Lunatic's  deeds  voidable,  119 
Mental  weakness,  121 

Necessary  degree  of  mental  weakness  a 

question  of  fact,  122 
Monomaniacs,  123 
Partial  insanity,  121 
Partition,  120 

Privies  in  estates  are  competent  to  avoid, 
120 

Statute  of  limitations  bars  the  right  to 
avoid,  120 

Subsequent  inquisition  and  guardianship, 
121 

Undue  influence,  122 
View  that  lunatics'  deeds  are  void,  120 
When  mental  weakness  becomes  legal  in- 
capacity, 122 
Where  insanity  has  been  judicially  de- 
clared, 121 
Delirium  tremens,  194 
Disfranchisement : 

Insanity  of  member,  495 
Divorce,  748,  839 

Adultery  while  insane,  839 
Cruelty,  807 

111  treatment  while  insane  is  not  cruelty, 
807 

Insane  delusion  that  wife  is  unfaithful, 
807 

Ungovernable  passion  not  insanity,  807 
Cruelty  while  insane,  839 
Desertion,  779,  859 

Insanity  as  a  defense  to  desertion,  839 

INSOIiVENCY  AND  BANKRUPTCY: 
Dissolution  of  corporations,  566,  567 

Insolvency  as  a  ground  for  forfeiture,  580 
Distress  : 

Bankrupt's  goods,  646 

INSURANCE  (see  Deviation  in  Marine  In- 
surance) : 
Del  credere  agency  (see  Brokers),  185 

Rights  of   del  credere  insurance  broker, 
185 

Delirium  tremens,  194 
Destroy,  407 

INTENT  (see  Disturbing  Meetings): 
Deliberation,  191 
Divorce : 

Adultery,  748 

Intent  to  desert,  780 

Mutual  intent,  755 

INTENTION  (see  Dedication;  Deviation  in 
Marine  Insurance): 
Declarations  in  evidence,  6 

INTEREST  : 

Declarations  in  evidence,  10 
Discount,  469 

Dissolution  of  corporation,  571 

Rfstrirlions  in  charter  as  to  rate  of  inter- 
est or  discount,  573 
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Dissolution  of  corporation,  l  oni'd. 

lakmi;  interest  at  higher  rate  than  that 
allinvcd  by  charter,  571 

N'iokuion  of  general  interest  laws,  574 
Dividends : 

Contract  to  pay  interest  on  stock  subscrip- 
tions, 700 
Payable  from  earnings  only,  701 
Payment  of  interest  from  capital  illegal, 
701 

Status  of  interest-bearing  stock,  701 
The  general  rule,  700 
Works  must  be  completed,  701 
Scrip  dividends,  695,  696 

IXTKHPRKTATION,  175 
Dedication : 

Plats,  60 
Deeds,  165 

Estates  cjusdem  «i'iteris,  139 
Hahendvin  and  premises,  139 
Habendum    and    premises   construed  to- 
gether, 139 
Demurrage,  225 
Depositions  : 
Statutes,  300 

Absence  of  adverse  party,  300 
Formal  errors,  300 
Interference  with  judiciary,  300 
Retrospective  law,  300 
Special  statute,  300 
Strict  compliance  with  statutes,  300 
Divorce,  730 

INTOXICATING     LIQUORS     (see  Dis- 
orderly Houses): 
Disfranchisement : 

Engaging  in  liquor  business,  485 
Disorderly  houses,  516 
Dispense,  539 
Distilled  spirits,  615 

INTOXICATION  (see  Drunkenness): 
Deeds,  123 

Drunkenness  caused  by  grantee,  124 
Effect  on  deed,  123 
Extent  of  intoxication,  123 
Habitual  drunkenness,  123 
Intoxication  alone,  123 
Ratification  after  becoming  sober,  124 
Undue  influence  or  advantage,  123 

INVENTORY : 

Distress,  652,  653 

ISSUE  : 

Descendants,  400 

JAIL: 

Dedication,  62 

JOINT    TENANTS    AND   TENANTS  IN 
COMMON  : 
Dedication : 

Dedication  by  tenants  in  common,  31 
Distress,  631 
In  general,  631 

One  of  several  joint  tenants  may  distrain 
alone,  631 

Tenants  in  common  may  distrain  for  his 
share  of  the  rent,  631 
Divorce : 

Husband  and  wife  tenants  in  common  in 
community  property  after  divorce,  860 
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JUDGE: 

Deputy,  371 

JUDGMENTS  (see  Dissolution  of  Corpo- 
rations; Divorce): 
Decision  distinguished  from  judgment  or 

decree,  2 

Declaratory  judgment  or  decree,  12 
Default,  168 
Distress  : 

Judgment  does  not  extinguish  the  right  of 
distress,  629 

JUDICIAL  SALES,  see  Custodia  Legis. 

JUNIOR  : 

Deeds,  134 

JURISDICTION : 
Depositions : 

Residence  out  of  jurisdiction,  witnesses,  308 

Distance  from  place  of  trial,  310 
Fact  of  nonresidence  must  clearly  ap- 
pear, 309 
Nonresidence  of  party  to  suit,  309 
Nonresident  parties,  309 
Rules  for  determining  residence,  309 
Divorce : 

Custody  and  support  of  children,  866 
Decree  void  for  want  of  jurisdiction  not  a 
bar  to  another  suit,  842 
Venue,  740 

JURY  AND  JURY  TRIAL  : 

District,  661 

JUSTICES  OF  THE  PEACE,  see  Deposi- 
tions. 

KIDNAPPING  : 
Decoy,  14 

LACHES  : 
Deeds : 

Duress,  125 

LANDLORD  AND  TENANT  (see  Distress): 
Dedication : 

By  the  landlord  against  the  tenant,  31 
Dedication  by  tenant,  30 
Knowledge  on  part  of  landlord,  31 
Demise,  217 

Determination  of  tenancy,  417 

Disorderly  houses,  527 
Character  of  lessor,  535 
Knowledge  or  participation  necessary,  5.28 
Liability  of  lessees,  527,  530 
Reason  of  lessor's  liability,  528 
Refusal  with  knowledge  of  use,  529 
Renting  for  purposes  of  disorderly  house, 
527 

Statutes,  528 

Statutes  against  permitting  or  suffering, 
528 

LANDS,  see  Deeds. 

LAY  DAYS  (see  Demurrage): 

Demurrage,  222 
LEASE,  see  Distress.  . 
LEASE  AND  RELEASE  : 

Deeds,  104 
LEASES  : 

Dedication,  80 

Deeds,  99 

Infants,  114 

Lease  and  release,  104 

Demise,  217 

Determination  of  tenancy,  417 
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LEDGER,  see  Documentary  Evidence. 

LKGACIES  AXD  DEVISKES : 
Distress : 

Devisee  must  distrain  when  rent  accrues 
after  lessor's  death,  631 
Divorce : 

Effect  on  legacy  to  wife,  855 

LEGAL  DEFINITIONS,  179 

LEGATEE : 

Devisee,  450 

LEGISLATURE : 
Dedication : 

Acceptance,  46 

Power  of  legislature,  26 

LETTER  BOOKS: 

Documentary  evidence,  8g8 

LETTERS  (see  Decoy  Letters): 
Divorce : 

Privileged  communications,  850 
Documentary  evidence,  898 

Copies,  898 
Dates,  898 
Letter  books,  898 
Postmark,  8g8 

Respecting  the  subject  of  the  controversy, 

898 

When  admissible,  898 

LETTERS  OF  MARQUE  : 
Deviation  in  marine  insurance : 

Liberty  to  cruise,  439 

LEWD  AND  LASCIVLOUS  COHABLTA- 
TLOAT  AND  CONDUCT,  see  Disorderly 
Houses. 

LIBEL  AND  SLANDER: 

Defamation,  167 
Disfranchisement,  488 
Divorce : 

Public  defamation  cause  for  divorce,  813 
Detectives,  410 

Disorderly  houses,  512,  518,  525 

LIENS  : 
Del  credere  agency : 

Liens  of  agents  for  advances  and  commis- 
sions, 185 
Demurrage,  269 

At  common  law,  269 

Bona  fide  holders  of  bill  of  lading,  270 

Consignees  who  are  freighters,  270 

Consignees  and  assignees  with  notice,  270 

In  admiralty,  269 

In  equity,  269 

ICnforcemcnt  as  against  consignees  and 

assignees,  270 
Lien  for  detention  of  railroad  cars,  270 
Waiver  or  extinguishment  of  lien,  269 
Dividends : 
Set-off,  691 

LIFE  INSURANCE  (see  Insurance): 
Disease,  474 
Divorce,  855 

LIFE  TABLES: 

Documentary  evidence,  890 

LIOIITP2RS: 

Demurrage,  257 

ii 


LIMITATION  OF  ACTIONS  (see  Laches): 
Deeds : 

Insanity,  120 
Deposit,  293 
Disability,  462 

Dissolution  of  corporations,  596 
Dividends,  691 
Divorce,  836 

Absence  of  plaintiff,  837 

Ecclesiastical  courts,  836 

Explanation  of  delay,  837 

General  statutes  of  limitations   not  ap- 
plicable to  divorce,  838 

In  absence  of  special  statute,  836 

Lack  of  funds,  837 

Lack  of  sufficient  evidence,  837 

Mere  delay,  836 

New  offense,  838 

Permission  to  plaintiff  to  explain  delay,  836 
Presumption  not  so  strong  against  wife, 
838 

Presumption  of  connviance  or  condona- 
tion, 837 
Void  divorce,  838 
Waiting  for  reconciliation,  838 

lilS  MOTA: 

Declarations  in  evidence,  11 

LIVERY  OP  SEIZIN: 
Deeds,  98 

Charta  fcoffamenti,  98 
Consideration,  98 
Definition,  98 
Feoffments  obsolete,  99 
Livery  in  fact,  98 
Livery  in  law,  98 

Livery  of  seizin  dispensed  with,  99 
Surrender,  100 
Whether  essential,  98 

LIVERY  STABLES: 
Distress : 

Horses   and   carriages  at  inn  or  livery 
stable,  644 

LOANS  : 

Discount,  469 
Distress : 

Things  loaned  or  hired  to  tenant,  644 
Documentary  evidence,  931 

Copy  of  book  of  account  admissible  where 
original  is  lost  or  destroyed,  920 

LOST  PAPERS: 
Depositions : 

Lost  deposition,  352 

LYCEUMS  : 

Disturbing  meetings,  666 

MAGISTRATES,  see  Depositions. 
MAir.,  see  Decoy  Letters. 

MAIM  : 

Disfigure,  475 

MALICIOUS  MISCHIEF: 

Destroy,  407 

MANDAMUS  : 

Disfranchisement.  500 

MANUFACTURER: 

Distress,  643 

MAPS,  sec  Dedication;  Documentary  Evi- 

ijence. 
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MAIICH  : 

Dfilication,  62 

M.VKIXK  INSURANCE  (see  DEVIATION  IN 

Makink  Insurance;  Insurance): 
Detention,  414 

M  ARK  : 

Deeds,  144 

nociiiiientary  evidence,  926 

M  AKKT/r  : 
Distress : 

("irain  sent  to  a  market  or  mill,  644 

»IAUU1A(JE  (see  Divorce): 
Ci)ritrac-l,  727 
Divorce,  727,  839 

Defense  that  parties  are  not  married,  839 

Evidence,  846 

Proof  of  marriage,  846 

Prior  marriage  undissolved,  839 

Remarriage  pending  appeal,  748 

Remarriage  under  mistaken  proof  that 
spouse  was  dead,  747 

Remarriage  under  mistake  of  lawconsti-. 
tutes  adultery,  748 

Remarriage  under  proof  tliat  former  mar- 
riage had  been  dissolved  by  divorce,  747 

Remarriage  under  void  divorce,  748 

Statute  permitting   parties  to  testify  [,in 
proof  of  marriage,  849 

Void  marriage,  839 

Whether  marriage  under  mistake  ofjfact 
constitutes  adultery,  747 
Frohibition  against  marriage,  745,  854 

Proceedings  in  rem  and  in  personam,  745 

MARRIED  WOMEN  (see  DIVORCE;  Hus- 
band AND  Wife): 
Dedication,  32 
Disorderly  houses,  531 

MA  SONS,  see  Disfranchisement. 

MASTER  AND  SERVANT  (see  Deputy): 
Disorderly  houses,  530 
Dissolution  of  corporations : 

Contracts  of  employment,  611 
Divorce : 

Servant  as  witness,  850 
Documentary  evidence : 

Memorandum  made  by  servant  or  em- 
ployee, 919 

MASTER  OF  VESSELS  (see  Deviation  in 
Marine  Insurance): 
Demurrage : 

Absence  of  master  from  vessel,  250 
Acquiescence,  251 

Contract  imposing  on  master  duty  to  load 

or  unload,  248 
Protest  by  master,  251 

Refusal  of  master  to  sign  bills  of  lading, 

drafts,  etc.,  250 
Waiver,  251 

Whether  master  is  entitled  to  demurrage, 
271 

MAYHEM : 

Destroy,  408 

MEASURE  OF  DAMAGES,  see  Distress. 
MEDI  ATE  DESCENT,  401 

MEDIUM  OP  PAYMENT: 

Distress,  622 


MEETINGS  (see  Disturbing  Meetings). 
Dissolution  of  corporations : 

Failure  to  hold  corporate  meetings,  565 

MEMORANDA    (see    Documentary  Evi. 
dence): 
Documentary  evidence,  902 

MILITARY  DEPOT,  367 

MILLS  : 
Distress : 

Grain  sent  to  a  market  or  mill,  644 

MINES  AND  MINING  CLAIMS: 

Dedication,  64 

MINORS,  see  Children;  Parent  and  Child. 

MISDEMEANOR  : 

Disorderly  houses,  509,  510 

MISFEASANCE : 

Deputy,  388,  395 

MISNOMER  : 

Depositions,  304,  343,  344 
MISTAKE  : 
Demand,  207 

Failure  of  consideration,  207 
Mistake  induced  by  fraud,  207 
Money  paid  through  mistake,  207 
Necessity  of  demand  to  recover  money 
innocently  received  through  mistake,  208 
Divorce : 

Remarriage  pending  appeal,  748 
Remarriage   under   mistaken  proof  that 

spouse  was  dead,  747 
Remarriage  under  mistake  of  law  consti- 
tutes adultery,  748 
Remarriage  under  proof  that  former  mar- 
riage had  been  dissolved  by  divorce,  747 
Remarriage  under  void  divorce,  748 
Whether  marriage  under  mistake  of  fact 
constitutes  adultery,  747 
MISUSER,  see  Dissolution  of  Corpora- 
tions. 

MITIGATION  OP  DAMAGES  : 

Distress,  659 
MOBS: 

Demolishing  houses,  218 
MONEY : 

Del  credere  agency,  186 

Receipt  of  depreciated  currency  by  agent, 
186 

Distress,  622 
MORTALITY  TABLES: 

Documentary  evidence,  890 
MORTGAGES: 

Dedication : 

Mortgagor,  29 

Deeds : 

Affirmance  by  infant,  117 
Infants,  114,  116 
Defeasance,  169 
Discount,  470 
Distress,  632 

Tenant  to  mortgagee,  633 

Under  lease  prior  to  mortgage,  mortgagee 

may  distrain  after  notice,  632 
Until  notice  mortgagor  may  distrain,  632 
Where  lease  is  made  by  mortgagor  subse- 
quently to  the  mortgage,  633 
Where  mortgagee  receives  rent  he  may 
distrain,  633 
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>f ORTMAIX  : 

Deeds,  132 

MUMCIPALi  CORPORATION  (see  Dedica- 
tion;     DlSFRANCHIbEilENT;  DISORDERLY 

Houses): 
Dedication,  32 

Acceptance,  46 

Allowing  municipal  corporations  to  ex- 
pend money,  41 

Care  and  maintenance,  83 

Dedication  is  to  the  public  and  not  to  the 
municipality,  34 

Enforcement  of  rights,  82 

Lands  dedicated,  81 

Lands  of  private  individuals,  29 

Local  government  cannot  release  public 
rights,  82 

Municipality  cannot  alien  or  make  liable 

for  debts,  83 
Municipal  management  and   control  of 

lands  dedicated,  81 
Particular    branch  of   local  government 

having  control,  82 
Deeds,  126 

Dissolution  of  corporation : 

Repeal  of  charter  as  impairment  of  obliga- 
tion of  a  contract,  551 
Reverter,  613 
Records  as  evidence,  884 
MURDER : 

Deliberation,  190 
NAMK  : 
Deeds  : 

Incorrect  name  and  omission  of  name,  145 
Naming  corporate  grantor,  126 
Naming  grantor  in  deed,  108 
Several  grantors,  signature  by  part  only, 
145 

Signature  by  assumed  name,  145 
Variation  in  name  between  body  of  deed 

and  signature,  145 
Where  deed  not  effective  until  signed  by 
all.  145 
Depositions,  304,  343,  344 
Deputy : 

In  whose  name  deputy  acts,  381 
Divorce ; 
Wife's  name  after  divorce,  854 

Comni(Hi-lavv  right  to  assume  name,  854 
Divorce  a  vinculo  does  not  change  wife's 

name,  854 
Examples,  854 
NA  VIGA  T/ON',  see  Deviation  in  Marine 

Insirance. 
NK(;i.KCT: 
Decline,  13 
NI'XiLKiKNCE  (see  Deposit): 
DepLity,  388 
Diligence,  456 
Dividends : 

Liability  f  directors  for  dividends  illegally 
declared,  705 

NEGO  r /A /UJi  INSTRUMENTS,  see  Bills 
ov  Ex(:iian(;e  and  Promissory  Notes. 

NKWSP APKKS  : 

Documentary  evidence,  885 
Market  prices,  885 

Statements  of  facts  and  transactions,  885 
When  admissible.  885 
NEW  TRIAri  : 
Decision,  3 
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NOISE  : 

Disorderly  houses,  515 

NONFEASANCE : 

Deputy,  388 

NOTARY  PUBLIC,  see  Depositions. 

NOTICE  (see  Depositions): 
Demurrage : 

Notice  of  arrival  and  readiness  of  vessel, 
234 

Disfranchisement,  492 

By-laws  silent,  492 

Disfranchisement  without  previous  notice, 
492 

Examples,  492,  493 
Form  of  notice,  493 
Necessity  of  notice,  492 
Officer's  finding  without  notice,  493 
Personal  service.  492 
Waiver,  492 
NUISANCES  : 

Disorderly  houses,  509 
OATH  : 

Depose,  277 
Depositions,  306,  307 
Interpreter,  342 
Swearing  of  witnesses,  331 
Affirmation,  331 

At  what  time  witnesses  must  be  sworn, 
331 

By  whom  administered,  331 
Certificate,  331 

Fact  of  oath  administered  must  appear, 
331 

In  general,  331 

Must  be  publicly  administeied,  331 
Statutory  directions  to  be  strictly  fol- 
lowed, 331 
Swearing  of  witnesses,  331 
Waiver,  331 

Witnesses  must  be  sworn,  331 
Dep  ity,  373 

Di-  Jticto  deputy,  374 
Deputy  clerk,  370 

Oath  of  office  not  required  at  common  law, 
374 

Oath  of  office  required  by  statute,  373 
Distress  : 

Appraisers,  653 

By  whom  oath  administered  to  appraisers, 
653 

OBITER  DICTUM,  452 

OBLIGATION  OF  CONTRACTS,  see  Im- 
pairing Oi!i.i(;ation  of  Contracts. 

OFEIC'IOItS  (see  Deputv;  Directors). 
Dissolution  of  corporations  ; 

Failure  of  officers  and  directors  to  reside 

in  state  as  required,  571 
Failure  to  elect  oflScers  and  directors,  55S 
Forfeiture  of  corporate  franchises  for  acts  of 
agents,  389 
Acts    wilhin    the    fair  and  reasonable 

scope  of  the  agency,  591 
General  rules  of  agency  apply,  589 
In  general,  589 
Municipal  corporations.  591 
Responsibility    for    acts   of  governing 

body,  590 
Unauthorized  acts  of  agents,  590 
Violation  of  charter  by  stale  commis- 
sioners in  taking  subscriptions,  590 
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OFFICIAL  ACT: 

Ucputy,  393 
OIil>  AtilO: 

Ueposilioiis,  355 

Ol'IMOX  : 

Decision  clislinguislied  from,  2 

OKDKKS  : 

Di-i.  lelal  orders,  18 

OKDIXANCES  (see  DisoRDiiRLY  Houses): 
Documentary  evidence,  885 

OaUIXARY  DIIiltililNCE,  456 

PAPERS,  see  Documentary-  Eviuhnck. 

PAUKN'T  AM>  CHILil>: 

Divorce : 

Custody  and  support  of  children,  866 

Access  permiued  to  other  party  pending 
suit,  867 

Access  refused  to  guilty  party,  870 
Access  should  be  granted  to  the  guilty 

party,  870 
Adulterous  mother  an  unfit  custodian, 

869 

Agreement  of  parties  as  not  conclusive 
on  court,  867 

Chancery  jurisdiction  independent  of 
statute,  866 

Child  remaining  with  mother  after 
period  of  custody  had  expired,  871 

Child's  welfare  controlling  considera- 
tion, 868 

Child's  welfare  controls  father's  com- 
mon-law rights,  867 

Consulting  wishes  of  child,  870 

Custody  after  divorce,  867 

Custody  during  minority,  870 

Custody  given  to  third  person,  869 

Custody  given  to  third  person  of  child's 
welfare,  870 

Custody  not  exclusive,  870 

Custody  of  daughters,  868 

Custody  usually  awarded  to  innocent 
party,  869 

Custody  where  divorce  is  denied,  867 

Duration  of  custody,  870 

Duty  of  court  to  protect  children,  866 

Father  has  no  paramount  right  after  di- 
vorce, 867 

Father's  right  of  custody  and  duty  to 

support  reciprocal,  873 
Husband's  liability  to  divorced  wife  for 

children's   support  where  divorce  is 

for  his  fault.  872 
Interference  of  other  parties  during  suit, 

867 

Jurisdiction  to  award,  866 

Liability  of  divorced  wife  for  child's 
support,  871 

Liability  of  husband  where  wife  is 
allowed  alimony  and  custody,  872 

Maintenance  presumed  to  have  been 
considered,  873 

Modification  of  decree,  872 

Mother's  right  in  general,  868 

Parent  deprived  of  custody  allowed  ac- 
cess, 870 

Party  having  custody  deprived  only  for 

cause  pending  suit,  866 
Pending  suit,  866 

Remedy  of  wife  awarded  custody  with- 
out maintenance,  872 


PARFNT  AND  CHILD,  cont'd. 
Divorce,  cont' d. 

Custody  and  support  of  children,  cont'd. 
Removal  from  state,  866,  S71 
Statutes  permitting  award  of  custody 

where  divorce  is  denied,  867 
Support  of  children,  871 
Support  where  decree  contained  no  pro- 
vision as  to  custody,  871 
"  Until  the  further  order  of  the  court," 
870 

Very  young  children  usually  confided 

to  mother,  868 
When  custodian  must  support,  871 
Wife  asking  for  custody   of  children 

only  liable  for  their  support,  872 
Wife  who  has  deserted  her  husband.  86g 
Wishes  of  child,  870 

PARKS   AND   PUBLIC   SQUARES  (see 
Dedication): 
Dedication,  23,  25.  61 

Buildings,  26 

Erection  of  public  buildings,  26 
Fences,  26 
Roads,  26 

Squares  for  particular  purposes,  26 
Unrestricted  dedication,  26 

PAROL  EVIDENCE  (see  Declarations); 
Dedication,  63 
Deeds : 

Name  of  graniee,  134 

Whether  deed  or  will,  91 
Depositions,  303.  304 

Service  of  notice,  330 
Deputy : 

Written  deputation,  379 
Documentary  evidence : 

Books  of  account,  935 

Records  of  corporation,  892 

PARTIAL  DEFENSE,  176 

PARTITION  : 
Dedication  : 

Dedication  by  commissioner  in  partion,  31 
Deeds,  100 

Infant,  114 

PARTNERSHIP  : 
Deeds,  126 

Naming  partnerships,  134 
Ratification  of  deed  by  partner,  145 
Depositions : 

Service  of  notice,  328 
Disorderly  houses.  530 
Documentary  evidence : 
Books  of  account,  936 

Admissibility  in  evidence,  936 
Admissibility  in  suit  between  partners, 
936 

Against  individual  partner,  937 
Books  irregularly  kept,  936 
Entries  made  after  dissolution  of  firm, 
937 

Entries  not  admissible  against  partner 

not  present  to  inspect  them,  937 
Partnership  book  admissible  in  action 

against  firm,  937 
Presumption  that  entries  are  correct,  937 
Books  of  account  to  prove  partnership,  933 
Entries  made  by  partner,  924 

PASS  BOOKS  : 

Documentary  evidence,  940 
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Private  Ways, 


Del  credere  agency,  i86 

Receipt  of  depreciated  currency  by  agent, 
i86 

Distress,  622 
Dividends : 

Medium  of  payment,  6go 

Proceedings  to  enforce  payments,  689,  6go 
Documentary  evidence  931 

PEXALTIKS  : 
Dissolution  of  corporations : 

Effect  of  provision  for  collateral  penalty, 
587 

PENCIIj  : 

Deeds,  137 

PEXDING  Sl'ITS  : 
Dissolution  of  corporations : 

Abatement,  606 

Subsequent  suits,  607 

Surrender  of  charter  pending  suit,  607 

Validity  of  judgment  after  dissolution,  607 

PERJURY : 

Deliberate,  193 

PERMITTING  : 

Disorderly  houses,  528 

PHOTOGRAPHS  AND  PICTURES: 
Documentary  evidence,  899 

Admissibility  in  general,  899 
Documents,  900 

Evidence  of  physical  condition  of  person, 
899 

Examples,  899,  900 
Ex-ray  photographs,  899 
Identity,  899 
Locus  in  quo,  (yyo 
Places,  900 

Resemblance  between  child  and  putative 
father,  899 

PHYSICIANS  AND  SURGEONS: 
Divorce : 

Privileged  communications,  850 

PLACE,  513 

Dedication,  62 

PliAINTIPP,  174 

PLANS,  see  Documentary  Evidence. 
rr.A  TT/.VG,  see  Dedication. 

IMiEADINGS  : 

Divorce : 

Court  not  bound  by  the  pleadings,  729 
Distress : 

Louisiana,  648 

POI.SON  : 

Dc-structive,  408 
I'OISONING,  see  Divorce. 

POLICF'.,  see  Detectivr,s. 

poi/ich;  p<)\vi;i{ : 

Dissolution  of  corporations,  551 

Right  of  repeal  of  charter  in  the  exercise 
of  police  power,  551 

POLL,  see  Deeds. 

POOR  DEBTOR'S  OATH: 

DisintcrcsK-fl.  505 


PORT  (see  Deviation  in  Marine  Insurance); 
Depart  from  port,  275 
Directly  from  port,  460 

PORT  OF  DISCHARGE,  464 

POSSESSION  : 

Declarations  in  evidence,  12 

POSTAL  LAWS,  see  Decoy  Letters. 

POUND-BREACH  : 

Distress,  656 

POWER  OF  ATTORNEY: 

Dedication,  30 

POWERS  : 
Deeds  : 

Married  women,  no 
Husband  and  wife : 

Execution  bv  married  women,  no 

PRECATORY  WORDS  : 

Desire,  406 

PREFERRED  STOCK,  see  Dividends, 

PREGNANCY'  : 
Divorce : 

Cruelty  during,  810 

PREMEDITATION  : 

Deliberation  distinguished,  191 

PREMLSES,  see  Deeds. 

PRESCRIPTION,  see  Dedication. 

PRESUMPTIONS : 
Dedication : 

Ownership,  29 
Deeds  : 

Delivery,  159 
Depositions : 

Official  character  of  magistrate,  302 

Old  age,  355 

Residence,  355 
Divorce : 

Collusion,  834 

Condonation,  826,  827,  829,  837 
Connivance,  831 

Presumption  not  so  strong  against  wife 
as  husband,  832 
Presumption  against  connivance,  831 
Documentary  evidence  : 

Entries  presumed  to  be  correct,  937 
That  books  are  kept  regularly,  926 

PRIVATE  INTERNATIONAL  LAW  (sec 
Divorce): 
Seeds : 

Lex  loci  rci  sittc,  109 
Depositions,  332 

Compelling  testimony  where  depositions 
arc  to  be  used  in  another  state,  340 
Dissolution  of  corporations  : 

Jurisdiction  of  ccjurts  (  f  f)nc  state  as  to 
corporation  created  by  another,  584 
Divorce  : 

Decree  rendered  in  another  state  is  )'cs 

iiiilicata,  842 
Guilty  party  prohibited   from  marrying, 

854 

Whether  divorce  in  another  state  is  a  bar  to 
dower,  857 

PRIV^\TE  WAYS: 
Dedication,  23,  56 

I'scr,  7r) 


1027 


Volume  IX. 


Privileged  Communications. 


INDEX. 


Quitclaim  Deeds. 


Pit  1 V 1 1  - 1 ;(;  1 ,1)  (  OMMUNICATIONS  : 

Divorce,  851) 

Communications  between    husband  and 
wife,  850 

Communications  during  existence  of  mar- 
riage privileged,  850 

Communications  during  marriage  not  ad- 
missible after  divorce,  850 

Communications  to  attorneys,  850 

Communications  to  physicians,  850 

Conlidential  relationship  between  husband 
and  wife,  848 

Letters  and  telegrams  between  husband 
and  wife,  850 

To  what   communications  privilege  ex- 
tends, 850 
PRIZK  : 

Deviation  in  marine  insurance : 

Liberty  to  carry  letters  of  marque,  439 

PRODUCTION  OF  DOCUMENTS: 

Deposition,  313 

PROFANITY  : 

Disorderly  houses,  515 
Disturbing  meetings,  761 

PROFITS,  681 

Dividend,  680 

Incoine  distinguished  from,  682 
Profits  mean  net  profits,  682 

PROMISE : 

Declare,  12 

PROPERTY'  (see  Deeds): 
Dedication,  32 

PROSTITUTES : 
Divorce  : 

Credibility  of  testimony,  850 

FROSTITUTION,  see  Disorderly  Houses. 

PROXIMATELY  : 

Directly,  461 

PUBLIC  ENEMIES  : 

Demurrage,  244,  247 

PUBLIC  LANDS: 
Dedication : 

User,  72 

PUBLIC  OFFICERS  (see  Deputy;  Docu. 
MKNTARV  Evidence): 
Defalcation,  167 
Disability,  463 
Distress : 

Deputies,  631 

Distress  by  public  officer,  631 
Limit  of  officer's  authority,  631 
Statutes  requiring  distress  to  be  levied  by 
officer,  631 
Whether  a  deputy  is  a  public  officer,  369 

PUBLIC  PLACE  : 

Disturbing  meetings,  665 

PUBLIC  POLICY,  see  Divorce,  728 

PUBLIC  SQUARES,  see  Parks  and  Public 
Squares. 

PUBLIC  WORSHIP,  see  Disturbing  Meet- 
ings. 

PURCHASE  : 

Descent,  401 
Discount,  470 


PURCHASER  : 

Devisee  distinguished,  450 

PURPOSE : 

Design,  404 

QUARANTINE  : 

Demurrage,  248 

QUARRELING  : 

Disorderly  houses,  515 

QUASH,  505 

QUASI-CONTRACTS  : 
Demand : 

In  general,  207 

Money  paid  on  contract  under  which  de- 
fendant is  in  default,  208 
Money  paid  on  illegal  contract  disaffirmed 

by  plaintiff,  208 
Money  paid  through  fraud  or  duress,  207 
Money  paid  through  mistake,  207 
Where  property  is  tortiously  withheld  and 
tort  is  waived,  207 

QUESTIONS  OF  LAW  AND  FACT: 
Dedication : 

Dedication  a  question  of  fact,  52 

Extent  of  dedication,  76 

Mixed  question  of  law  and  fact,  52 

Where  the  dedication  is  to  the  owner's 
advantage,  52 
Deposit : 

Negligence,  291 
Detectives : 

Accomplice,  411 
Deviation  in  marine  insurance,  446 

Construction,  446 

Examples  of  questions  for  the  court,  446 
Examples  of  questions  for  the  jury,  446 
Necessity  for  departure,  447 
Purposes  of  departure  and  delay,  447 
Questions  for  the  court,  446 
Questions  for  the  jury,  446 
Reasonableness  of  delay,  447 
Variation  of  risk  is  for  jury,  447 
When  facts  ascertained  question  of  devia- 
tion is  for  the  court,  446 
Whether  delay  is  justifiable  or  not,  446 

Disorderly  houses,  538 

Documentary  evidence : 

Degree  of  credit  to  be  given  to  books  of 

account,  935 
Regularity  a  question  for  court,  927 

QUIA  EMPTORES: 

Deeds,  96 

QUICK  DISPATCH  (see  Demurrage),  539 

QUITCLAIM  DEEDS,  104 

After  acquired  legal  title,  106 
Conveys  only  a  present  interest,  106 
Covenant  of  nonclaim,  106 
Deeds : 

After-acquired  title,  129 

Equity  of  redemption,  105 

Infants,  115 

Operative  words,  137 

Quitclaim  deed  from  mortgagee,  105 
Dower,  105 
Equitable  estate,  105 
Equity  of  redemption,  105 
Fee  simple,  105 

Fee  subject  to  prior  equities,  105 
Implies  a  doubtful  title,  106 
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Bemoval  of  Causes. 


QUITCLAIM  DEEDS,  confd. 
In  general,  104 

Instances  of  interest  conveyed  by  quitclaim, 
105 

Intention  controls,  107 
Life  estate.  105 

Quitclaim  deed  from  mortgagee,  105 
Quitclaim  x-sprinui y<2«/i' evidence  of  title,  106 
Quitclaim  of  equitable  interests,  106 
Quitclaim  with  warranty,  106 
Remainders,  106 
Rights  as  heirs,  105 

Subsequently  acquired  interests  do  not  pass, 
106 

Title  acquired  before  acknowledgment  will 

inure  to  the  grantee,  106 
Where  grantor  in  the  quitclaim  deed  has  no 
interest,  105 
QUO  WARRANTO  : 
Desire,  405 

Dissolution  of  corporations,  570 
RAILiROAD.S  (see  Demurr.\ge:  Dividends): 
Dedication,  23 
Definitely  fixed,  179 
Depot,  366 

Dissolution  of  corporations  : 

Effect  upon  right  of  way,  6l2 
RAPE  : 

Divorce,  748 
READING,  see  Deeds. 
REAL  ACTIONS,  see  Distress. 
REAL     PROPERTY     (see  Dedication; 
Deeds),  20: 
Derivative  conveyances,  397 
Determinable  fees,  415 
Disclaimer,  466 
Dissolution  of  corporations  : 
Previous  alienation,  604 
Reverter  where  corporation  is  a  public  or 
eleemosynary  one,  613 
RE.\SONABIjE  care  : 

Deposit,  287,  288 
RE.VSOXABLE  DOUBT  : 
Divorce,  847 
Adultery,  750 
REASONABLE  TIME  : 
Demurrage,  255 
Depositions,  326 
RKX'EIVEIIS  : 
Dissolution  of  corporations : 

I',ffect  of  appointment  of  receiver,  566 
Distress,  632 

Property  in  the  hands  of  receiver,  646 
Right  of  receiver  to  distrain,  O32 
Dividends,  709 
KKC^KLESS  : 

Disturbing  meetings,  673 
IIECOIIDINO  ACTS  : 
Dedication,  35 

f^lats,  59 
Deeds,  159 

Presumption  of  delivery,  159 
Whether  deed  or  will,  92 
Depositions,  312 
Divorce : 

Record  of  conviction  of  crime  as  evidence, 
808 

Records  as  evidence,  i()0 
Du'-kct,  S7f; 

Documentary  evidence,  882 
Photographs,  c/xj 


RECO  VERIES,  see  Common  Recoveries. 
REDDENDU3I,  142 

REGULATE : 

Disorderly  houses,  512 

RELATION  SHIP : 

Disinterested,  S04 

RELEASE : 
Deeds,  100 

Definition,  100 

Mutual  releases  by  tenants  in  common, 
100 

Operative  words,  137 

Possession  by  the  releasee  is  essential,  100 
Release  to  one  out  of  possession,  100 

RELIGION,   see    Dedication,  Disturbin(; 
Meetings. 

RELIGIOUS    SOCIETIES    (see  Disfran- 
chisement; Disturbing  Meetings): 
Denomination,  273 

REMAINDERS: 
Dedication : 

Dedication  by  remaindermen,  31 
Dividends  : 

Bights  of  life  tenant  and  remaindermen,  710 

Apportionment  of  bonus,  711 

Bonus,  710 

Cash  dividends,  710 

Corporation  action,  714 

Corporation  organized  to  derive  profits 

from  sale,  720 
Creation  of  trusts  after  declaration  of 

dividend,  718 
Distribution  of  both  capital  and  earn- 
ings, 720 
Distribution  of  capital,  719 
Dividend  arising  from  sale  of  corporate 

property,  719 
Doctrine  that  all  stock  dividends  are 

capital,  716 
Doctrine  that  all  stock  dividends  from 

earnings  are  income,  717 
Doctrine  that  life  tenant  entitled  to  all 

earnings  distributed  in  form  of  cash, 

713. 

Doctrine  that  stock  dividends  are  capi- 
tal, 716 
Early  rule,  710 

Option  to  subscribe  for  new  shares,  717 
Ordinary  and  extraordinary  dividends 

distinguished,  711 
Power  of  directors,  713 
Present  rule,  710 

Rules  for  ascertaining  when  dividend 

from  earnings,  714 
Stock  dividends,  714 

Stock  dividends,  apportionment  of  stock 
when  earnings  made  since  creation  of 
trust,  715 

Stock  dividends,  when  earnings  made 

before  creation  of  trust,  714 
Stock  dividends  when    earnings  made 

since  creation  of  trust,  715 
What  are  dividends,  710 
When    life    tenancy    expires  between 

dividend  days,  719 
When  pcjrtion  of  earnings  made  before 

creation  of  trust,  711 

REMOV.VL  OK  CAUSES: 
Defendant,  174 
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Separate  Estate  of  Married  Women. 


KENT,  see  Distress. 

RENT  CHARGE: 

Distress.  632 

UKTLKVIN  : 

I)o|i(isit,  2S6 
Distress  : 

I'lopeity  seized  by  virtue  of  writ  of  re- 
plevin, 646 

KKPIjEVY  : 
Distress : 

rive  days  allowed  tenant  to  replevy,  653 

REPUTATION  (see    Character   in  Evi- 
dence): 
Divorce,  753,  754 

RESCISSION  : 

Dividends,  692 

RESCISSION  OF  CONTRACTS  : 

Distress,  628 

RESCUE  : 

Distress,  656 

RES  GESTAE  (see  Declarations  in  Evi- 
iience)  : 
Docamentary  evidence : 

Books  entries  constituting  a  part  of  the 

res  gesttz,  938 

RESIDENCE  (see  Divorce): 
Depositions  : 

Presumption  as  to,  355 

RES  JUDICATA  : 
Divorce,  841 

Causes  in  former  suit  cannot  be  set  up  as 

a  defense,  844 
Decree  obtained  in  another  stale  by  fraud, 

843 

Decree  of  separation  not  a  bar  to  suit  for 

absolute  divorce,  843 
Decree  of  separation  prevents  inquiry  as 

to  matters  prior  to  decree,  843 
Decree  refusing  divorce,  844 
Decree  rendered  in  another  state,  842 
Decree  void  for  want  of  jurisdiction  not  a 

bar,  842 

Dismissal  of  premature  suit,  842 
Dismissal  without  prejudice  by  the  court, 
841 

Divorce  for  causes  arising  since  decree, 
842 

Effect  of  decree  dismissing  suit,  841 
Issues  not  identical,  843 
Matters  which  could  not  have  been  liti- 
gated, 841 

Matters  which  might  have  been  litigated, 
S41 

Recrimination,  844 

Same  misconduct  a  different  cause  for  di- 
vorce, 842 

Statutes  permitting  a  second  decree  of  di- 
vorce, 843 

RESTITUTION  OF  CONJUGAL.  RIGHTS  : 

Divorce,  765 

REVENUE  LAWS: 

Distilled  spirits,  615 

REVERSION,  see  Dedication. 


REVERTER : 
Dissolution  of  corporations,  603 

Common  law,  603 

Highways,  612 

Public  corporations,  613 

RIOTS,  see  Disturbing  Meetings. 

ROADS,  see  Dedication. 

RULES  OF  DECISIONS,  4 

RUNNING  DAYS: 

Demurrage,  235 

SAFE  BERTH: 

Demurrage,  233 

SALES  (see  Distress): 
Dedication,  80,  83 
Demand,  204,  210 

Goods  to  be  delivered  on  request,  204 

Necessity  of  demand,  204 

Necessity  of  demand  where  time  is  fixed  in 

contract  of  sale,  204 
When  unnecessary,  210 
Where  contract  of  sale  specified  no  time  of 
performance,  204 
Dispense,  539 
Dispose,  540 
Disturbing  meetings  : 

Selling  or  exposing  to  sale  goods  within 
prohibited  distance  of  religious  assem- 
bly, 672 

SALOONS  : 

Disorderly  houses,  512,  521 

SALVAGE : 

Derelict,  395 

SCHOOLS : 

Dedication,  28 
Disturbing  meetings,  665 

Disturbance  of  schools,  665 

Examples,  665,  666 

Meaning  of  term  school,  666 

Preventing  school  from  convening  or 
assembling,  665 

School  directors,  666 

SCIRE  FACIAS: 

Dissolution  of  corporations,  570 

SCRIP  DIVIDENDS,  see  Dividends. 

SEAL  (see  Deeds): 
Dedication,  35 
Defeasance,  170 
Depositions,  321 

Certificate  of  magistrate,  303 

Official  seal  of  magistrate,  347 

SEAMEN  : 

Desertion,  403 

SEARCHES  AND  SEIZURES,  see  Distress. 

SECOND : 

Deeds,  134 

SECOND  A  R  Y  E  VIDENCE,  see  Document- 
ary Evidence. 

SEIZIN,  see  Livery  of  Seizin. 

SEIZURE,  see  Distress. 

SELLING  POOLS: 

Disorderly  houses,  516 

SEPARATE    ESTATE   OF  MARRIED 

WOMEN,  see  Htsband  and  Wife. 
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SEPARA  TIO.V,  see  Divorce. 

SEQUESTRATIONS : 

Deposit,  281 

SERVICE  OF  PROCESS  (see  DEPOSITIONS): 
Defendant,  175 
Divorce,  744 

Constructive  service,  744 
Defalcation,  166 
Defense,  176 
Del  credere  agencj',  184 
Discount,  472 
Distress : 

Effect  of  set-off,  629 
Dividends  : 

Right  of  corporation  to  set  off  debt  of  share- 
holder, 6t)i 
In  general,  691 
Lien,  691 

No  lien  on  dividend,  691 

Where  corporation  has  by  charter  lien 

on  dividends,  692 
Where  stock  is  transferred  before  de- 
claration, 691 
SEXTOX : 

Deputy,  371 
SHAKERS  : 

Divorce,  781 
SHARES,  see  Dividends. 

SHERIFFS  : 

Deeds,  107 
Deposit,  286 
Deputy : 

Collection  of  taxes  by  deputy  sheriff,  380 

False  representations,  392 

Return  of  deputy  sheriff   should   be  in 

name  of  sheriff,  381 
What  duties  may  be  deputed,  370 
Distress : 

Notice  to  sheriff  that  rent  is  due,  649 

SHIPS  AND  SHIPPING  (see  DEMURRAGE; 

Df.viation  in  Marine  Insurance): 
Derelict,  395 
Destroy,  406 
Disbursement,  464 
Documentary  Evidence  : 

Survey  of  ships,  883 

SIGNA  TURE,  see  Deeds, 

SIGNING  : 

Dedication,  35 

SOCIETIES  AND   CLUBS,  see  Disfran- 
chisement. 

SODOMY  : 

Divorce,  747,  764 

SPECIAL  DEPUTY,  see  Deputy. 

SPECIFIC  PERFORMANCE: 

Demand,  205 

SQUA RES,  see  Parks  and  Public  Squares. 

STAKE  DECISIS  : 

Dictum,  4;,2 

STATES  fsec  Divorce): 
Dedication,  32 

User,  71 
Depot,  366 
Dividends  : 

Payiiiciil  of  dividends  out  of  capital  where 
state  is  a  stockholder,  702 


STATION  AGENT  : 
Depositions  : 

Service  of  notice,  329 

STATUTE  OF  LIMITATIONS  (see  LiMn  a- 
iioN  OK  Actions): 
Distress  : 

STATUTES  (see  Dedication;  Deeds;  Dis. 
orderly  Houses;  Dissolution  of  Cor- 
poration; Distress;  Divorce;  Uses. 
Statutes  of)  : 

Dedication,  22 

Documentary  evidence,  881 
Foreign  laws,  882 
Legislative  journal,  882 
Public  and  private  domestic  statutes,  881 

STATUTES  DE  DONIS  : 

Deeds,  96 

STA  TUTES  OE  USES,  see  Uses,  Statute 
Of. 

STENOGRAPHER : 

Depositions,  29S 

STEV  EDORES  : 
Demurrage : 

Strikes,  243 

STIPULATIONS: 
Depositions  : 

Assumption  of  deposition  tak^n  in  an- 
other suit,  359 
Divorce,  846 

STOCK  (see  Dividends): 
Dissolution  of  Corporations : 

Concentration  of  all  the  stock  in  the  hands 
of  one  person,  560 

STOCK'  DIVIDENDS,  see  Dividends. 

STOCK    EXCHANGE   (see  Disfrancuisk- 
ment): 
Disfranchisement,  484 

STOCKHOLDERS  (see  Dividends;  Docu- 

M  K  N  r  A  R  V  E  \T  1 ) E N( '  v) : 

Dissolution  of  Corporations : 

Concentration  of  all  the  stock  in  the  hands 

of  one  person,  560 
Liability,  605 

Provision  for  survival  of  rights  of  credit- 
ors and  stockholders,  549 
Dividends  : 

Equality  of  Stockholders  as  to  dividends,  6S3 

Dividends  must  be  without  discrimina- 
tion as  to  stockholders  of  same  class, 
683 

Illustrations,  683 

Right  of  stockholders  to  maintain  action 
at  law,  684 

Equality  of  stockholders  as  to  option  to  take 

new  stock,  ()S4 
As  lo  right  10  lake  original  stock,  OS5 
In  general,  6S4 

Market  value  of  new  shares,  684 
Measure  of  damages  from  action  ;it  law, 
686 

Original  slock,  685 
Ratification  of  issue  to  outsider,  685 
Stockholders  in  arrears,  685 
Stockholders'  remedy  when  pariirij)a- 

tion  refused,  686 
Time  limitations  as  to  right  to  exercise 

option,  685 
Waiver,  6S5 
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Tippling  Houses, 


ST<)(^KlTOT,T>RRS.  cont'd. 
Dividends,  ,.■«/'./. 
Option  to  subscribe  for  new  shares : 

l.ifo  leiiaiu  and  remainderman,  717 
Payment  of  dividends  out  of  capital,  701 

Contribution,  704 

Exieai  of  stockholders'  liability,  702 
Nonliability   when    dividend  lawfully 
made,  705 

Proceedings  to  enforce  liability  of  stock- 
holders, 703 

Right  of  creditors  against  stockholders, 
701 

Right  to  enjoin,  701 
State  a  stockholder,  702 
Statutory  liability  of  stockolders,  703 
Trust  funds  doctrine,  702 
Stock  dividends,  693 

Stockholder's  right  of  action  by  corpora- 
tion for  dividends,  690 

STREIOT  RAILROADS  : 
Dedication : 

Reservation  of  right  to  operate  railroads, 
75 

STREETS  AND  SIDEWALKS  (see  Dedi- 
cation): 
Dedication,  23,  24 

Footpaths,  25 

Intention  to  dedicate,  39,  40 
Sidewalks,  25 
Defects,  173 

STRIKES  : 

Demurrage,  243,  258 

SUBINFEUDATION: 

Deeds,  96 

SUBSCRIPTION  : 
Dividends : 

Contract  to  pay  interest  on  stock  subscrip- 
tions, 700 
Payable  from  earnings  only,  701 
Payment  of  interest  from  capital  illegal, 
701 

Status  of  interest-bearing  stock,  701 

The  general  rule,  700 

Works  must  be  completed,  701 

SUCCESSION : 

Descendant,  399 
Descent,  400 
Distribution,  660 

SUFFERING : 

Disorderly  houses,  528 

SUIT  : 

Demand,  203,  212 

SUNDAYS  : 

Demurrage,  236,  239,  246,  259 

SUNDAY  SCHOOL: 

Disturbing  meetings,  668 

SURETYSHIP  : 

Del  credere  agency,  185 
Defeat,  172 
Deputy : 

Liability  of  principal's  sureties,  395 

SURRENDER : 
Deeds,  100 

Definition,  100 
Livery  of  seizin,  100 


SWORN  : 

Depose,  277 

TAKING  TESTIMONY  : 

Depositions,  332 

TAXATION  . 
Dedication  : 

Assessment  and  receipt  of  taxes,  49 
Payment  of  taxes  as  rebutting  intention  to 
dedicate,  42 
Deputy : 

Collection  of  taxes  by  deputy  sheriff,  380 
Direct  tax,  461 

TELEGRAMS  : 

Documentary  evidence,  899 

TENDER : 
Distress : 

Distress  damage  feasant,  627 
Landlord  cannot  distrain  after  a  legal  ten- 
der, 626 

Rule  applies  to  distress  damage  feasant, 
626 

Tender  after  distress  before  impounding, 
627 

Tender  after  impounding  but  within  five 

days  of  the  taking,  627 
Tender  after  impounding  too  late,  627 
To  whom  the  tender  may  be  made,  627 
What  amounts  to  an  impounding,  627 
What  is  sufficient  tender  to  avoid  distress, 

627 

Where  the  tender  must  be  made,  627 

TENEMENTS  : 

Disorderly  houses,  512 

TENENDUM,  142 

TENURES,  see  Deeds. 

TERM  : 
Distress  ; 
After  term  expired,  633 

Where  the  tenancy  is  determined  by 
forfeiture,  634 
Statutes  allowing  distress  after  term  ex- 
pired, 633 

TERRITORY  : 

Divorce,  731 

TESTE : 

Depositions,  321 

THREATS  : 
Divorce : 

Threats  of  poisoning,  805 
Threats  of  violence  as  cruelty,  791 

Flourishing  pistol,  791 

Threats  creating  apprehension  of  vio- 
lence, 7gi 

Threats  in  mere  passion,  791 

Whether  cause  for  divorce,  791 

TIME  : 
Depositions : 

Computation  of  time,  326 

TIME  POLICY',  see  Deviation  in  Marine 
Insurance. 

TIPPLING    HOUSES,    see  Disorderly 
Houses. 
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TITLE  : 
Deeds,  127 

Absolute  conveyances  passing  title  sub- 
ject to  incumbrances,  128 

After-acquired  title,  128 

Bare  possession,  130 

Contract  to  convey,  128 

Contract  to  convey  previous  to  disseizin, 
130 

Conveyances  by  disseizin,  i2g 
Deeds  without  covenants  of  warranty,  129 
Disseizin  cannot  convey,  129 
Equitable  construction,  128 
Grantor  must  have  title,  129 
Grantors  held  to  have  no  title  or  alienable 

interest,  127 
Interest  conveyed  by  a  deed  absolute,  128 
Lands  not  in  possession  of  grantor,  129 
Mistake  in  division  lines,  130 
Partial  disseizin,  130 

Possession  by  the  grantee  at  the  time  of 

delivery,  130 
State  cannot  be  disseized,  131 
Statutes  as  to  possession,  130 
Title  previously  divested,  127 
Trust  relation,  130 
Deposit : 

Right  to  assert  title  in  third  person,  286 
TITLE  BY  DESCENT,  400 

TORT8  (see  Demurrage): 
Demand,  208 

For  recovery  on  torts,  208 

Where  property  is  tortiously  withheld  and 
tort  is  waived,  208 
Demurrage,  223 
Deputy,  389,  390 

Liability  of  principal,  392 
Dissolution  of  corporations : 

Claimant  in  action  of  tort  as  creditor,  611 

TOUCH : 

Deviation  in  marine  insurance,  437 

TOWING,  see  Deviation  in  Marine  Insur- 
ance. 

TOWNS  AND  TOWNSHIPS  : 
Dedication : 

Acceptance,  47 

Power  of  local  governing  bodies,  81 
Disturbing  meetings,  665 

TRADEMARKS : 

Device,  449 

Distinctive,  device,  mark,  heading,  616 

TRAI>ING  : 

Deviation  in  marine  insurance,  441 

trp:asure  trove  : 

Derelict,  395 

TRUSTS  AND  TRUSTEES: 

Declarations  of  trusts,  4 
Decline,  13 
Dedication,  30 
Directory  trusts,  461 
Discretionary  trusts,  474 
Divorce : 

Recovery  of  trust  funds,  855 

TUGS  AND  TOWING,  sec  Deviation  in 
Marine  Insurance. 
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TURNPIKES : 
Dedication : 

Evidence  of  dedication,  53 
When  dedicated,  53 
Dissolution  of  corporation,  577 
Effect  of  dissolution,  612 
Extension  of  time  for  completion  of  turn- 
pike not  waiver  of  defect  in  construc- 
tion, 598 

Forfeiture  for  failure  to  keep  road  in  re- 
pair, 577 

Forfeiture  in  general,  577 

Right  of  supervisors  to  throw  open  toll 
gates  for  defaults  of  corporation,  588 

TYPEWRITING : 

Depositions,  336 

UNDUE  INFLUENCE : 
Deeds,  124 

Drunkenness,  123 

Examples,  124 

Friends,  125 

In  general,  124 

Instances  of  relationship,  124 

Parent  and  child,  124 

Where  grantor  is  of  weak  mind,  122 
Divorce : 

Condonation,  822 

UNITED  STATES  : 
Dedication : 

Power  of  federal  government,  83 
Divorce,  741 

Marriage  relation  controlled  by  state  laws, 
741 

UJflTED  STATES  COURTS : 
Depositions  : 

Practice,  332 
Divorce,  740 

Jurisdiction,  740 

UNLIQUIDATED  DAMAGES : 

Documentary  evidence,  930 

UNTIL : 

Demurrage,  231 

USAGES  AND  CUSTOMS: 
Demurrage,  251,  260 

Agreement  to  discharge  as  fast  as  vessel 

can  deliver,  252 
Custom  or  usage  inconsistent  with  con- 
tract, 251 

Custom  or   usage  not  inconsistent  with 

contract,  252 
Days,  running  days,  lay  days,  etc.,  236 
Dispatch,  quick  dispatch,  238 
Examples,  251  253 
Failure  to  observe,  260 
Ignorance  of  custom  or  usage,  253 
Inability  to  furnish  or  take  cargo,  246 
Practice  of  particular  individuals,  240,  242 
Provisions,  252 

Provisions  for  loading  or  unloading  in 

turn,  241 
Reasonableness,  252 

Right  to  follow  usages  and  customs,  260 
Unloading  in  turn,  260 
Validity,  260 

Where  no  time  for  loading  or  unloading 

is  specified,  260 
Working  days,  235 
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USAGES  AND  CUSTOMS,  cont'd. 
Deviation  in  Marine  Insurance,  436 

CaniuU  v;u  V  express  terms  of  policy,  437 

Double  tripping,  436 

Intermediate  vojage,  436 

lustified  by  usage,  436 

l^articular    instances    do    not  establish 

usage,  436 
Transshipment  of  cargo,  436 
Usage  must  be  clear  and  uniform,  436 

USKS,  STATUTE  OP: 
Deeds,  loi 

Bargain  and  sale,  102 

Bargain  and  sale  after  the  statute  of  uses, 
102 

Bargain  and  sale  before  statute  of  uses,  102 
Common  use  of  bargain  and  sale  as  a 

conveyance,  102 
Consideration,  102,  103 
Consideration  need  not  be  expressed,  103 
Consideration  not  recited,  102 
Consideration  of  blood  or  marriage,  loi 
Conveyances  under  the  statute  of  uses,  loi 
Covenant  to  stand  seized,  101 
Effect  of  statute,  loi 

Freehold  may  vest  in  future  by  deed  of 

bargain  or  sale,  103 
Lease  and  release,  104 

Nature  and  origin  of  covenant  to  stand 

seized,  loi 
Statute  of  enrolment,  102 
United  States,  loi 

Use  in  modern  times  of  covenant,  lOl 
Vesting  title  in  future,  103 

USUAL  DISPATCH: 

Demurrage,  239 

USURY : 

Dissolution  of  corporations,  571 

Restrictions  in  charier  as  to  rate  of  inter- 
est or  discount,  573 

Taking  interest  at  higher  rate  than  that 
allowed  by  charter.  571 

Violation  of  general  interest  laws,  574 

VAGRANTS,  538 

VENDOR  AND  PURCHASER  : 
Demand,  210 

Necessity  of  demand  for  conveyance  dis- 
pensed with  by  conveyance  to  another, 
210 

VENEREAL  DISEASE,  see  Divorce. 

^^RTUTE  OFFICII : 

Deputy,  393 

AVAIVER  (see   Demurrage;  Depositions; 

DissciLUTioN  oi-  Corporations;  Distress): 
Depositions,  305 

Formalities  of  issue,  320 
Deviation  in  marine  insurance,  445 

In  general,  445 

Knowledge  of  deviation  as  waiver,  446 
Waiver  in  writing,  446 
Dividends : 

Option  to  take  new  stock,  684 

WARRANTY  : 
Deeds : 

Whether  deed  or  will,  92 

WATER  AND  WATERCOURSES: 

Dedication,  25 


WEATHER : 

Demurrage,  244 

WEIGHTS  AND  MEASURES: 

Distance,  614 

WHARVES  AND  WHARFINGERS: 

Dedication,  27 

User,  70 

Goods  deposited  on  wharf,  644 
Dockage,  874 

WIDOW  : 
Divorce : 

Death  of  former  husband  does  not  make 
divorced  woman  a  widow,  856 

WILiPUIi : 

Disturbing  meetings,  673 

WILLS  : 

Declare,  13 

Deeds  distinguished  from,  91 

Delivery,  92 

Effect  of  operative  words,  92 
Extrinsic  evidence,  91 
Good  consideration,  92 
Grantor's  intention  controls,  91 
Intention,  91 
Intention  to  deliver,  92 
Part  deed  and  part  will,  91 
Postponing  enjoyment  of  deed,  92 
Recording,  92 

Reservation  of  life  interest  consistent  with 
the  present  vesting  of  title,  92 

Surrounding  circumstances,  91 

Valuable  consideration,  91 

Valuable  consideration  evidence  of  a  deed, 
92 

Vesting  postponed,  92 
Descendant,  399 
Destroy,  407 
Dictate,  451 
Divided,  678 

Documentary  evidence,  898 

WINDING  UP  CORPORA  TIONS,  see  Dis- 
solution of  Corporations. 

WITHOUT  DEFALCATION,  167 

WITNESSES   (see    Attestation;  Deposi- 
tions; Detectives): 
Competency,  362 

Change  in  statute  as  to  interest,  363 
Disqualification  at  time  of  trial,  363 
Interest  acquired  or  lost  after  taking  and 

before  trial,  363 
Mental  capacit)',  363 
Modern  rule  as  to  interest,  362 
Old  rule  as  to  interest,  362 
Waiver  of  objections,  362 
Depositions : 

Attendance  of  witnesses,  330 
Disorderly  houses  : 

Competency,  533 
Divorce,  850 
Adultery,  760 

Admissions  of  paramour,  763 
Character,  760 

Competency  of  paramour's  testimony, 
762 

Confessions  of  paramour,  762 
Corroboration  of  detectives,  763 
Corroboration  of  paramour's  testimony, 

762 

Credibility,  760 
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WITNESSES,  cont'a. 
Divorce,  cont'd. 
Adultery,  cont'd. 

Credibility   of  paramour's  testimony, 

762 

Denial  of  suspected  parties,  761 
Detectives,  763 

Disregarding    testimony  of  witnesses, 
760 

Disreputable  witnesses,  764 
Failure  of  defendant  to  testify,  761 
Opinion  of  witnesses,  761 
Paramour's  testimony,  761,  762 
Prostitutes.  764 
Testimony  of  defendant,  761 
Testimony  of  husband  or  wife  of  para- 
mour, 762 

Children,  850 

Detectives,  850 

Disreputable  witnesses,  850 

Friends,  850 

Ntunber  of  witnesses  required,  847 

Circumstantial  evidence  as  corrobora- 
tion, 848 

Corroboration  required  by  statute,  848 
Corroborative  evidence  not  essential,  848 
Courts  act  reluctantly  on  uncorroborated 

testimony  of  party,  847 
Necessity  of  corroborative  evidence,  847 
Parties  as  witnesses,  848 
Two  witnesses  required  by  ecclesiastical 

courts,  847 
Parties  as  witnesses,  848 
Birth  without  access.  848 
Communications  between  husband  and 

wife,  850 
Competency  of  parties,  848 


WITNESSES,  confd. 
Divorce,  cont'd. 
Parties  as  witnesses,  cint'd. 

Confidential  relationship  between  hus- 
band and  wife,  848 
Disability  as  interested  witnesses,  84S 
Effect  of  removal  of  disability  arising 

from  interest,  849 
Express  provisions  relating  to  divorce, 
849 

Parties  in  general  incompetent,  849 
Statute  permitting  parties  to  testify,  849 
Statute  permitting  testimony  in  proof  of 

marriage  only,  849 
Testimony  as  to  misconduct  admissible, 

849 

Prostitutes,  850 
Relatives,  850 
Servants,  850 
Documentary  evidence : 

Admissibility  of  books  of  account  under 
statutes  permitting  parties  to  testify, 
912 

WOMEN  : 

Deputy,  374 

WORKING  DAYS: 

Demurrage,  235 

WORSHIP,  see  Disturbing  Meetings. 

WRECKS : 

Derelict,  395 

WRITING  (see  Deeds): 
Dedication,  37 
Demand,  212 
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